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FULL BENCH—Appeals against decision of Commission— 

2011 WAIRC 00797 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN NEIL EYRE 
APPELLANT 

-and- 
SARAH COOK, KELLOGG BROWN AND ROOT PTY LTD 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE TUESDAY, 9 AUGUST 2011 
FILE NO. FBA 5 OF 2011 
CITATION NO. 2011 WAIRC 00797 
 

Result Order made to substitute the respondent 
Appearances 
Appellant Mr A N Eyre  
Respondent No appearance 
 

Order 
This appeal having come on for hearing before the Full Bench on 28 July 2011, and having heard the appellant and no appearance 
by the respondent, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the name of the respondent be deleted and that be substituted therefor the name, Kellogg Brown and Root Pty Ltd. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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2011 WAIRC 00802 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN NEIL EYRE 
APPELLANT 

-and- 
KELLOGG BROWN AND ROOT PTY LTD 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE TUESDAY, 9 AUGUST 2011 
FILE NO/S FBA 5 OF 2011 
CITATION NO. 2011 WAIRC 00802 
 

Result Order issued 
Appearances 
Appellant Mr A N Eyre 
Respondent No appearance 
 

Order 
This appeal having come on for hearing before the Full Bench on 28 July 2011, and having heard the appellant and no appearance 
by the respondent, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders that 
leave be granted to the appellant to extend the time to — 

1. file the appeal book in this appeal to 31 May 2011; and 
2. serve the appeal book in this appeal to 1 June 2011. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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2011 WAIRC 00886 
APPEAL AGAINST A DECISION OF THE COMMISSION GIVEN ON 11 APRIL 2011 IN MATTER NO. B 181/2010 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
FULL BENCH 

CITATION : 2011 WAIRC 00886 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER S M MAYMAN 

HEARD : THURSDAY, 28 JULY 2011 
DELIVERED : WEDNESDAY, 14 SEPTEMBER 2011 
FILE NO. : FBA 5 OF 2011 
BETWEEN : ADRIAN NEIL EYRE 

Appellant 
AND 
KELLOGG BROWN AND ROOT PTY LTD 
Respondent 

 

ON APPEAL FROM: 
Jurisdiction : Western Australian Industrial Relations Commission 
Coram : Commissioner S J Kenner 
Citation : [2011] WAIRC 00278; (2011) 91 WAIG 672 
File No : B 181 of 2010 
 

CatchWords : Industrial Law (WA) - Appeal against part of decision made by Commissioner - Alleged 
claim for contractual benefits - Construction of a contractual term - Claim for damages for 
time in lieu for travelling time - Accrual of time severable from the condition that provided 
for when the time in lieu was to be taken. 

Legislation : Industrial Relations Act 1979 (WA) s 23, s 29(1)(b)(ii), s 49 
Result : Appeal allowed and order at first instance varied 
Appearances: 
Appellant : In person 
Respondent : No appearance 
 

Case(s) referred to in reasons: 
Matthews v Cool Or Cosy Pty Ltd [2004] WASCA 114; (2004) 136 IR 156 
Pavey & Matthews Pty Ltd v Paul (1986) 162 CLR 221 

 
Reasons for Decision 

SMITH AP: 
The appeal 
1 This is an appeal instituted by an employee under s 49 of the Industrial Relations Act 1979 (WA) (the Act).  The appeal is 

against part of a decision made by the Commission at first instance on 11 April 2011, dismissing a claim made by the appellant 
that he had not been allowed by his employer (the respondent) a benefit to which he was entitled under his contract of 
employment.  The appellant claimed that he was owed 15 hours’ pay as time in lieu for travelling time incurred in three return 
trips from Perth to Brisbane at five hours per trip whilst on assignment to the Gorgon Gas Project in Perth. 

2 The respondent did not participate in the hearing of this appeal.  On 7 July 2011 its representative, Ms Sarah Cook, informed 
the Full Bench in a letter that the appeal could proceed and be determined in its absence. 

Background 
3 In the application before the Commission the appellant made a claim that not only had he been denied payment in lieu of paid 

travelling time, but that he had also been denied payment for one day’s pay in lieu of a public holiday and a return economy 
airfare from Perth to Brisbane.  All of the claims arose whilst the appellant was assigned to work in Perth at the Gorgon Gas 
Project from Brisbane.  The claim for travelling time is a claim for payment of time in lieu for time engaged in travelling from 
the appellant’s home base in Queensland whilst working on the Gorgon Gas Project in Perth. 
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4 After hearing from the parties on 31 March 2011, the Commission at first instance upheld the application in part and on 
11 April 2011 made an order that the respondent pay to the appellant the sum of $495.36 for a day in lieu of a public holiday 
and provide to the appellant a return economy airfare from Perth to Brisbane, as denied contractual benefits.  The claim for 
payment of time in lieu of travelling time was dismissed. 

5 The appellant entered into a contract of employment for his engagement by the respondent in Brisbane by executing a 
document dated 5 February 2007.  In 2010 he reached an agreement with the respondent to work in Perth for a short period of 
time.  The terms of the appellant’s assignment at the Gorgon Gas Project were contained in a letter from the respondent dated 
12 July 2010 which set out specific variations to the appellant’s contract of employment whilst he was engaged at the Gorgon 
Gas Project. 

6 After some negotiation between the parties, the appellant agreed to undertake an assignment on the Gorgon Gas Project for a 
period of two months commencing on or about 15 July 2010 or 19 July 2010.  The arrangement came to an end on 
17 September 2010 when the appellant’s resignation from his employment became effective, which was at the same time his 
two month assignment to the Gorgon Gas Project had been completed. 

7 The material terms of the appellant’s assignment terms and conditions of employment at the Gorgon Gas Project were as 
follows: 

(a) The term of the temporary assignment was for an initial period of approximately two months from the 
commencement date and could be extended or shortened by mutual agreement. 

(b) At the end of each four week period of living away from home the appellant was entitled to a return economy 
airfare to his home location provided that the assignment was scheduled to continue for another 14 days. 

(c) The respondent was to provide the appellant with time off in lieu of five hours per fortnight (travel time 
associated with home visits) to assist in offsetting his travel time.  This time was to be taken on demobilisation 
from the project, on the basis that his demobilisation was at the initiative of the project.  This was defined to mean 
that his services were no longer required by the project. 

8 The appellant had given four weeks’ notice to terminate his employment as required by the terms and conditions of his 
contract.  He also informed the respondent that he would honour his two month assignment agreement in Perth and extended 
the notice period to complete the assignment.  He stated, however, that his employment with the respondent did not cease in 
Perth because the respondent moved him back to Brisbane, so at the time which his contract came to an end he was in 
Brisbane, but he did not carry out any work in Brisbane after he returned from Perth.  When the matter came before the 
Commission at first instance the appellant argued that he could have taken the time off in lieu owed to him in the Brisbane 
office but he was told ‘No, you’ve finished.  That’s it.  You don’t return to Brisbane office’ (ts 12). 

9 After considering the travel time clause in the assignment agreement the Commission at first instance concluded that the 
appellant was not demobilised at the initiative of the project and that his resignation was a termination of employment at his 
own initiative.  A finding was then made that there was no entitlement on the terms of the agreements, on their ordinary natural 
meaning, for the appellant to be entitled to travel time [7]. 

10 The appellant argued that finding that he was demobilised at the initiative of the project was incorrect as the assignment 
contract was for a fixed term of two months from the respondent to Chevron on the Gorgon Gas Project.  He also said that the 
two month term was honoured as agreed and that he had earnt 15 hours travel time upon the completion of the project. 

Construction of the contractual term 
11 In making the finding that the appellant was not demobilised at the initiative of the project, the Commission may have formed 

the view that demobilisation at the initiative of the project was a condition precedent to the obligation of the respondent to 
perform its part of the contract.  Consequently, it was found that resigning his employment and terminating the contract at his 
initiative the appellant had failed to be entitled to the contractual benefit of time off in lieu for the travel time. 

12 If it can be said that the obligation on the respondent to perform was dependent upon the condition precedent then the 
appellant’s claim at law fails.  However, when the contractual term is analysed it appears that when the time in lieu was to be 
taken, that is on demobilisation at the initiative of the project, is a condition which is a contingent condition.  A contingent 
condition is an event which neither party undertakes to bring about and which the existence of a contract, or the binding force 
of its principal obligations, depends:  Peel E, Treitel: The Law of Contract (12th ed, 2007) [17-015].  However, in my view, the 
contingent condition is not a condition precedent to the accrual of the travelling time, but was simply a condition which went 
to when that time was to be taken.  The time at which the time in lieu was to be taken was contingent on the demobilisation at 
the initiative of the project.  It is a separate condition to the accrual of the time in lieu of the five hours per fortnight travel 
time.  These rights and obligations were, in my view, severable. 

13 Consequently, under the terms of the contract 15 hours’ time in lieu had accrued to the appellant.  In any event, irrespective of 
the appellant’s resignation of his employment contract, the demobilisation had occurred at the initiative of the project as the 
assignment terms agreement had come to an end as the assignment period was fixed by mutual agreement for a period of two 
months and had not been extended by the parties.  The appellant, however, was unable to take the time in lieu after the 
demobilisation had ceased as his employment contract came to an end. 

14 Under s 23 of the Act the Commission is empowered to make a monetary award of damages to resolve a claim of a breach of a 
right or entitlement to a ‘benefit’ made under s 29(1)(b)(ii) in relation to an industrial matter:  Matthews v Cool Or Cosy Pty 
Ltd [2004] WASCA 114; (2004) 136 IR 156.  As Pullin J in Cool Or Cosy explained [48] – [49]: 
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A contractual promise by an employer to give an employee 12 months' notice before employment is terminated, confers a 
right on the employee to be given such notice. Such a contractual right is a benefit with real and measurable value. If a 
contract containing a term requiring notice to be given, is terminated by an employer without cause and without notice, 
and therefore in breach of such a term, then the employee is entitled to an award of damages: see Automatic Fire 
Sprinklers Pty Ltd v Watson [1946] 72 CLR 435 at 465.  
In the language of s 29(1)(b)(ii), an employee dismissed without notice in breach of contract, may refer to the 
Commission a claim ‘that he [had] not been allowed by his employer a benefit ... to which he [was] entitled under his 
contract of service’. Once the claim has been referred, the authority or jurisdiction of the Commission to grant remedies, 
is to be found in s 23. The section is extraordinary in its brevity. As I have already said, it simply confers jurisdiction on 
the Commission to enquire into and ‘deal with’ the claim. In my opinion, this provision confers jurisdiction on the 
Commission to order damages for the non-allowance of a benefit if the non-allowance amounts to a breach of contract. 
The principal objects of the Act are set out in s 6, and they include a statement that the objects of the Act are to provide a 
means for conciliation with a view to amicable agreement, thereby preventing and settling industrial disputes, and to 
provide means for ‘settling industrial disputes not resolved by amicable agreement’. If there were no power to award 
damages, then the Commission would not be able to settle this type of dispute.  

15 In this matter, the industrial matter is a dispute about whether the appellant should be paid for 15 accrued hours.  The appellant 
was entitled to 15 hours’ time off in lieu.  Or put another way, he was entitled to be paid 15 hours’ pay for time that he was not 
required to work.  As his employment contract terminated at the expiration of his assignment to the Gorgon Gas Project he was 
unable to take that time off work as paid time in lieu.  The contractual right to 15 hours’ time in lieu, to use the words of 
Pullin J is of ‘real and measurable value’.  As the time in lieu was untaken and remained owing at the time the contract of 
employment between the parties came to an end, damages can be awarded for the value of the accrued untaken time, as it was a 
‘benefit’ to which the appellant was entitled. 

16 Even if it could be said that the right to take the time in lieu could not arise until the appellant had been demobilised back to 
Brisbane and recommenced work in Brisbane, that is until the contingent condition had been fulfilled, the appellant may have 
had an entitlement to damages for the untaken time in lieu on grounds of quantum meruit for the value of the accrued hours.  A 
claim for quantum meruit may be made for reasonable remuneration where a contractual provision is unenforceable.  The basis 
of a claim for quantum meruit arises out of the principles of unjust enrichment and a claim for restitution:  Pavey & Matthews 
Pty Ltd v Paul (1986) 162 CLR 221.  However, in my opinion, it is not necessary to decide the appeal on this basis, as the 
appellant has been denied a contractual benefit, that is 15 hours’ time in lieu that had accrued to him at the time his 
employment had come to an end for which damages can and should have been awarded for compensation of the denial of that 
benefit. 

17 For these reasons I would make an order to uphold the appeal and vary paragraph (2) of the order made by the Commission at 
first instance on 11 April 2011 in B 181 of 2010 by deleting the words from paragraph (2): 

THAT otherwise the application be and is hereby dismissed. 
and inserting the words: 

THAT the respondent pay to the applicant 15 hours’ pay. 
18 I would also add an additional paragraph (3) to the order made by the Commission at first instance that the respondent pay to 

the applicant the amount specified in paragraph (2) of the order within 21 days of the date of the variation of the order by the 
Full Bench. 

SCOTT ASC: 
19 I have had the benefit of reading the Reasons for Decision of the Honourable Acting President.  I agree that the appeal should 

be upheld and that payment for 15 hours’ time off in lieu for travelling time is due to the appellant. 
20 The letter of 12 July 2010 signed by both parties set out the terms and conditions of the appellant’s assignment to the Gorgon 

Project.  The paragraph dealing with travel time associated with home visits provides amongst other things: 
Please note that it has been agreed that KBR Brisbane will provide you with time off in lieu of 5 hours per fortnight 
(travel time associated with home visits) to assist in offsetting the travel times.  This will be taken on demobilisation from 
the project on the basis that your demobilisation is at the initiative of the project.  This means that your services are no 
longer required by the project.   (Attachment 3) 

21 The Commission at first instance found that the appellant was not demobilised at the initiative of the project but due to his 
resignation, at his own initiative. 

22 However, the parties had agreed that his assignment to the project, which gave rise to the agreement to travelling time, was to 
be for a period of approximately 2 months.  Although his employment with the respondent terminated at his own initiative, the 
appellant extended the notice period to ensure that he completed the assignment.  Therefore, the appellant’s assignment ended 
in accordance with the agreement and there was no agreement to extend it.  His assignment did not finish at his own initiative.  
He was demobilised from the project at the time of his employment terminating, when his assignment had been completed. 

23 I find that a proper construction of the terms of the assignment for the time in lieu of travel time is that firstly there was an 
entitlement to the benefit of 5 hours per fortnight.  Secondly, the benefit itself was not contingent upon his being demobilised 
from the project at the initiative of the project.  Rather the timing of his taking of the time off in lieu was to be “on 
demobilisation from the project”.  The term “on the basis that your demobilisation is at the initiative of the project” again 
refers to the timing of taking of time in lieu not to a condition for entitlement.  The appellant was unable to take the time off in 
lieu due to his resignation taking effect.  This did not deny him an entitlement to the benefit. 
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24 Therefore, I conclude that the appellant has an entitlement to the payment of an award of damages for the non-allowance of the 
benefit.   

MAYMAN C 
25 I have read a draft of the reasons for decision of Smith AP.  I agree with those reasons and the order proposed. 

 
 

2011 WAIRC 00892 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN NEIL EYRE 
APPELLANT 

-and- 
KELLOGG BROWN AND ROOT PTY LTD 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE FRIDAY, 16 SEPTEMBER 2011 
FILE NO/S FBA 5 OF 2011 
CITATION NO. 2011 WAIRC 00892 
 

Result Appeal allowed and order at first instance varied 
Appearances 
Appellant In person 
Respondent No appearance 
 

Order 
This appeal having come on for hearing before the Full Bench on 28 July 2011, and having heard the appellant in person and there 
being no appearance by or on behalf of the respondent, and reasons for decision having been delivered on 14 September 2011, the 
Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders that — 

1. The appeal be and is hereby upheld. 
2. Paragraph (2) of the order made by the Commission at first instance on 11 April 2011 in B 181 of 2010 is 

varied by deleting the words from paragraph (2): 
‘THAT otherwise the application be and is hereby dismissed.’ 

and inserting the words: 
‘THAT the respondent pay to the applicant 15 hours’ pay.’ 

3. The order made by the Commission at first instance on 11 April 2011 in B 181 of 2010 is varied by adding the 
following paragraph (3): 

‘(3) THAT the respondent pay to the applicant the amount specified in paragraph (2) of the order 
within 21 days of the date of the variation of this order by the Full Bench.’ 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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FULL BENCH—Unions—Application for registration— 

2011 WAIRC 00844 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS AND THE FOREST PRODUCTS, FURNISHING AND ALLIED 
INDUSTRIES INDUSTRIAL UNION OF WORKERS, W.A. 

APPLICANTS 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DATE TUESDAY, 23 AUGUST 2011 
FILE NO/S FBM 5 OF 2011 
CITATION NO. 2011 WAIRC 00844 
 

Result Application discontinued 
 

Order 
WHEREAS on 27 May 2011, the applicants filed a notice of application to the Full Bench; and 
WHEREAS on 16 August 2011, the applicants filed a notice of withdrawal or discontinuance for leave to discontinue this 
application; 
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders 
— 

THAT this application be and is hereby discontinued. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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PRESIDENT—Unions—Matters dealt with under Section 66— 

2011 WAIRC 00861 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
MR PHIL WOODCOCK; THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF 
EMPLOYEES, WEST AUSTRALIAN BRANCH 

RESPONDENTS 
FILE NO/S PRES 7 OF 2009 
PARTIES PAUL ROBINSON 

APPLICANT 
-and- 
MR PHIL WOODCOCK, ACTING SECRETARY INTERIM COMMITTEE, AUSTRALIAN RAIL, 
TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WA BRANCH 

RESPONDENTS 
FILE NO/S PRES 6 OF 2010 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE WEDNESDAY, 31 AUGUST 2011 
CITATION NO. 2011 WAIRC 00861 
 

Result Orders and Directions 
Appearances 
Applicants Mr R Andretich (of Counsel) on behalf of the Registrar 
 Mr P Laskaris (of Counsel) on behalf of Paul Robinson 
Respondents Mr J Nolan (of Counsel) 
 

Order 
These matters having come on for hearing before me on 26 August 2011, and having heard Mr R Andretich (of Counsel) on behalf 
of the Registrar, Mr P Laskaris (of Counsel) on behalf of Paul Robinson, and Mr J Nolan (of Counsel) on behalf of the respondents, 
the Acting President, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders by consent that — 

1. The applicants to file and serve their statement of facts, issues to be determined and contentions by close of 
business on 19 September 2011. 

2. The respondents to file and serve their statement of facts, issues to be determined and contentions by close of 
business on 14 October 2011. 

3. Each party is to provide discovery on or before 5 September 2011 of all documents in their custody, power or 
possession relating to: 
(a) membership of The Australian Rail, Tram and Bus Industry Union of Employees, West Australian 

Branch (the State organisation), for the past seven years; 
(b) all financial records of the State organisation for the past 10 years; 
(c) all real property owned, purchased or sold by the State organisation in the past 10 years. 

4. Phil Woodcock to produce to the other parties on or before 9 September 2011 a list of all: 
(a) current members of the State organisation; 
(b) persons who have been members of the State organisation in the past five years; 
(c) persons who have applied to become members of the State organisation in the past five years. 

5. Within seven days prior to the date fixed for hearing and determination of PRES 7 of 2009 and PRES 6 of 2010 
each party is to file and serve witness statements setting out the evidence each party intends to rely upon. 

6. There be liberty to each party to apply on 24 hours’ notice. 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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2011 WAIRC 00859 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
MR PHIL WOODCOCK; THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF 
EMPLOYEES, WEST AUSTRALIAN BRANCH 

RESPONDENTS 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE WEDNESDAY, 31 AUGUST 2011 
FILE NO/S PRES 7 OF 2009 
CITATION NO. 2011 WAIRC 00859 
 

Result Orders and Directions 
Appearances 
Applicant Mr R Andretich (of Counsel) 
Respondents Mr J Nolan (of Counsel) 
 

Order 
This matter having come on for hearing before me on 26 August 2011, and having heard Mr R Andretich (of Counsel) on behalf of 
the applicant, and Mr J Nolan (of Counsel) on behalf of the respondents, the Acting President, pursuant to the powers conferred 
under the Industrial Relations Act 1979, hereby orders by consent that — 

1. PRES 7 of 2009 be consolidated into the same proceeding as PRES 6 of 2010. 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 

2011 WAIRC 00860 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL ROBINSON 
APPLICANT 

-and- 
MR PHIL WOODCOCK, ACTING SECRETARY INTERIM COMMITTEE, AUSTRALIAN RAIL, 
TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WA BRANCH 

RESPONDENTS 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE WEDNESDAY, 31 AUGUST 2011 
FILE NO/S PRES 6 OF 2010 
CITATION NO. 2011 WAIRC 00860 
 

Result Orders and Directions 
Appearances 
Applicant Mr P Laskaris (of Counsel) 
Respondents Mr J Nolan (of Counsel) 
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Order 
This matter having come on for hearing before me on 26 August 2011, and having heard Mr P Laskaris (of Counsel) on behalf of 
the applicant, and Mr J Nolan (of Counsel) on behalf of the respondents, the Acting President, pursuant to the powers conferred 
under the Industrial Relations Act 1979, hereby orders by consent that — 

1. PRES 6 of 2010 be consolidated into the same proceeding as PRES 7 of 2009. 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 
 

2011 WAIRC 00872 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
MR PHIL WOODCOCK; THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF 
EMPLOYEES, WEST AUSTRALIAN BRANCH 

RESPONDENTS 
FILE NO/S PRES 7 OF 2009 
PARTIES PAUL ROBINSON 

APPLICANT 
-and- 
MR PHIL WOODCOCK, ACTING SECRETARY INTERIM COMMITTEE, AUSTRALIAN RAIL, 
TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WA BRANCH 

RESPONDENTS 
FILE NO/S PRES 6 OF 2010 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE TUESDAY, 6 SEPTEMBER 2011 
CITATION NO. 2011 WAIRC 00872 
 

Result Orders and Directions 
Appearances 
Applicants Mr R Andretich (of Counsel) on behalf of the Registrar 
 Mr P G Laskaris (of Counsel) on behalf of Paul Robinson 
Respondents Mr J Nolan (of Counsel) 
 

Order 
These matters having come on for hearing before me on 2 September 2011, and having heard Mr R Andretich (of Counsel) on 
behalf of the Registrar, Mr P G Laskaris (of Counsel) on behalf of Paul Robinson, and Mr J Nolan (of Counsel) on behalf of the 
respondents, the Acting President, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders that — 

1. The Interim Branch Executive and the persons specified as its members of The Australian Rail, Tram and Bus 
Industry Union of Employees, West Australian Branch (ARTBIU WA) established by order 1 of the order made 
on 1 October 2009 [2009] WAIRC 00964 and varied by order [2010] WAIRC 00030 and order [2010] WAIRC 
00906, be dissolved. 

2. A new Interim Branch Executive of the ARTBIU WA is established constituted as follows: 
(a) Neil Patterson, which shall be a full time paid position; and 
(b) Bob Nanva. 
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3. For the period of time of the existence of the Interim Branch Executive of the ARTBIU WA created by order 2 of 
this order the provisions of rule 9(2) of the ARTBIU WA rules be varied to the extent that: 
(a) The composition of the Branch Executive is constituted by the Interim Branch Executive. 
(b) The composition of the Branch Council is constituted by the Interim Branch Executive. 
(c) There be no Branch Division Committee Tram and Bus Division; Branch Division Committee 

Locomotive Division; Branch Divisional Committee Rail Operations, Infrastructure Workshops and 
Administration; and Branch Divisional Sub-Committee Locomotive Division. 

4. The members of the Interim Branch Executive: 
(a) Shall have only one vote each being a deliberative vote. 
(b) Shall not have a casting vote. 

5. If an issue is put before the Interim Branch Executive, which issue is phrased as a motion/resolution, and there is 
an even number of votes both for and against the motion/resolution the motion is not to be considered defeated if 
the provisions of order 6 apply. 

6. In the event that there is a failure to reach agreement on any issue relating to the membership of the ARTBIU WA 
and/or the conduct of an election, which issue is phrased as a motion/resolution, required to be determined by the 
Interim Branch Executive that motion/resolution shall be referred to the Registrar of the Western Australia 
Industrial Relations Commission who shall advise the Interim Branch Executive within 48 hours of having been 
referred the motion/resolution. 

7. Until further order, the Interim Branch Executive shall exercise all of the powers, function and duties of the 
Branch Council, Branch Executive and the Branch Secretary under the ARTBIU WA rules and without 
derogating from powers conferred the Interim Branch Executive shall: 
(a) Regularise the ARTBIU WA membership; that is enquire into and determine if there are any members; 

determine which persons should have been admitted; and arrange for admission in accordance the 
ARTBIU WA rules. 

(b) Immediately following the regularisation of the ARTBIU WA membership arrange for the election of all 
Office Bearers of the union pursuant to Part VI rules 52 to 58 ARTBIU WA rules and to that end the 
Interim Branch Executive shall be permitted to alter the timetable in rule 53(1)(i) and 53(1)(ii) in its 
capacity as the Branch Council of the ARTBIU WA acting in exceptional circumstances. 

8. It shall not be the responsibility of the Interim Branch Executive to take the steps specified in paragraph 7(2) to 
7(4) in the Reasons for Decision of the Honourable M T Ritter, Acting President, delivered 1 October 2009 
([2009] WAIRC 1108). 

9. There be liberty given to all of the parties on two days’ notice. 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 

 
 

AWARDS/AGREEMENTS AND ORDERS—Application for variation of—
No variation resulting— 

2011 WAIRC 00854 
SOFT FURNISHINGS AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION 

OF WORKERS, WA 
APPLICANT 

-v- 
ANNA'S CURTAINS AND DECOR 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 30 AUGUST 2011 
FILE NO/S APPL 129 OF 2008 
CITATION NO. 2011 WAIRC 00854 
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Result Application discontinued 
Representation 
Applicant Mr M Zoetbrood 
Respondent No appearance 
 

Order 
WHEREAS this is an application made pursuant to s.40 to vary the Soft Furnishing Award; 
AND WHEREAS on 20 December 2010 the Commission listed the matter for hearing to ascertain how the matter should be 
progressed; 
AND WHEREAS at the hearing the applicant requested the matter be listed for a conference; 
AND WHEREAS the Commission held a conference on 4 April 2011, 
AND WHEREAS the conference was adjourned to enable the applicant to clarify its position its writing; 
AND WHEREAS on 12 May 2011 the applicant responded in writing setting out details and reasons for the variations sought and 
advised the applicant wished to proceed to hearing; 
AND WHEREAS in a letter dated 2 August 2011 the applicant sought permission to discontinue the application in its entirety. 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s 27(1)(a)(iv) of the Industrial Relations Act 
1979, hereby order: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

NOTICES—Award/Agreement matters— 

2011 WAIRC 00856 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 20 of 2011 

APPLICATION FOR A NEW AGREEMENT ENTITLED 
“identitywa and Coordinator Staff Certified Agreement 2010” 

NOTICE is given that an application was made to the Commission, on 2 August 2011, by Identitywa, under the Industrial Relations 
Act 1979, for registration of the above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder. 

5.0 APPLICATION OF AGREEMENT AND PARTIES BOUND 
5.1 The partners to this agreement are: 

a) The employees, who are eligible to be members of the Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees and as covered by classifications 
in Schedule 1 – Rates of Pay; 

b) The Western Australian Municipal, Administrative, Clerical and Services Union of 
Employees 

c) The employer identitywa on behalf of The Roman Catholic Archdiocesse of Perth.  
5.2 This agreement shall apply to and bind all employees employed in the classifications in Schedule 1 – 

Rates of Pay. 
5.3 This agreement supersedes and replaces in their entirety all previous agreements and conditions of 

employment. 
… 
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SCHEDULE 1 – RATES OF PAY 

SACS LEVELS  
LEVEL 5 
Band 1 
Band 2 
Band 3 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
22 August 2011 

 

 

2011 WAIRC 00857 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 21 of 2011 
APPLICATION FOR A NEW AGREEMENT ENTITLED 

“identitywa Administrative / Professional Staff Certified Agreement 2010” 
NOTICE is given that an application was made to the Commission, on 2 August 2011, by Identitywa, under the Industrial Relations 
Act 1979, for registration of the above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder. 

5.0 APPLICATION OF AGREEMENT AND PARTIES BOUND 
5.1 The partners to this agreement are: 

a) The employees, who are eligible to be members of the Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees and as covered by classifications 
in Schedule 1 – Rates of Pay; 

b) The Western Australian Municipal, Administrative, Clerical and Services Union of 
Employees 

c) identitywa on behalf of The Roman Catholic Archdiocesse of Perth.  
5.2 This agreement shall apply to and bind all employees employed in the classifications in Schedule 1 – 

Rates of Pay. 
5.3 This agreement supersedes and replaces in their entirety all previous agreements and conditions of 

employment. 
… 
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SCHEDULE 1 – RATES OF PAY 

Schedule 1: RATES OF PAY  

Position Title Band 
Accounts 1 
LEVEL 3 2 
AO 3 
Coordinator 1 
LEVEL 5 2 
CD 3 
Executive Assistant 1 
LEVEL 5 2 
EA 3 
H.R. Officer 1 
LEVEL 3 2 
HR 3 
Maintenance & Inspection Officer 1 
OSH Officer 1 
Payroll Officer/ Admin Officer 1 
LEVEL 3 2 
PO 3 
Project Officer 1 
LEVEL 6 2 
DO 3 
Receptionist 1 
 2 
Records Officer 1 
LEVEL 3 2 
CO 3 
Research Officer 1 
LEVEL 5 2 
RO 3 
Senior Records Officer 1 
LEVEL 5 2 
  3 
Staff Relief Officer 1 
LEVEL 4 2 
RC 3 
Supervisor  (Payroll) 1 
LEVEL 5 2 
PS 3 
Training Officer 1 
  2  

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 
22 August 2011 
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2011 WAIRC 00877 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. P 15 of 2007 
APPLICATION FOR VARIATION OF AN AWARD ENTITLED  

“METROPOLITAN TEACHING HOSPITALS – SALARIES AND CONDITIONS OF SERVICE AWARD 1986 
(MEDICAL OFFICERS)” 

NOTICE is hereby given that an application on the Commission’s own motion has been made under s 40B of the Industrial 
Relations Act 1979 to vary the above named Award. 
As far as relevant, those parts of the proposed variation which relate to area of operation or scope are published hereunder:- 
Clause 2. – Scope: Delete this clause and insert in lieu. 

2. – SCOPE 
(1)  Subject to subclause (2), this Award shall operate throughout the State of Western Australia and shall apply to all medical 

practitioners in the classifications defined in “Clause 4 – Definitions” who are employed by a public hospital board or 
agency as defined under the Hospitals and Health Services Act 1927 as amended. 

(2)  This Award shall not apply to medical practitioners covered by the provisions of the WA Public Hospitals (Senior 
Medical Practitioners) Award 2011. 

A copy of the proposed variation may be inspected at my office at 111 St Georges Terrace, Perth. 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 
6 September 2011 

 

 

2011 WAIRC 00878 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. P 16 of 2007 

APPLICATION FOR VARIATION OF AN AWARD ENTITLED  
“WESTERN AUSTRALIAN STATE PUBLIC HOSPITALS, MEDICAL PRACTITIONERS’ AWARD 1987” 

NOTICE is hereby given that an application on the Commission’s own motion has been made under s 40B of the Industrial 
Relations Act 1979 to vary the above named Award. 
As far as relevant, those parts of the proposed variation which relate to area of operation or scope are published hereunder:- 
Clause 2. – Scope: Delete this clause and insert in lieu. 

2. - SCOPE 
(1) Subject to subclause (2), this Award shall operate throughout the State of Western Australia and shall apply to all medical 

practitioners employed by a public hospital board or agency as defined under the Hospitals and Health Services Act 1927 
as amended. 

(2) This Award shall not apply to medical practitioners covered by the provisions of the WA Public Hospitals (Doctors in 
Training) Award 2011. 

A copy of the proposed variation may be inspected at my office at 111 St Georges Terrace, Perth. 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 
6 September 2011 
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INDUSTRIAL MAGISTRATE—Claims before— 

2011 WAIRC 00890 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2011 WAIRC 00890 
CORAM : INDUSTRIAL MAGISTRATE C. CRAWFORD 
HEARD : THURSDAY, 8 SEPTEMBER 2011 
DELIVERED : THURSDAY, 8 SEPTEMBER 2011 
FILE NO. : M 9 OF 2011 
BETWEEN : MRS PATRICIA FORSYTH 

Claimant 
AND 
ORNA (APR) PTY LTD 
Respondent 

 

CatchWords : Claim for payment of outstanding annual leave entitlement dealt with as a small claims 
proceeding pursuant to s 548 of the Fair Work Act 2009; Claim proven. 

Legislation :  Fair Work Act 2009, s 548 
Result : Claim Proven 
Representation: 
Claimant : Mrs P Forsyth in person 
Respondent : No appearance 
 

 
REASONS FOR DECISION 

(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of proceedings and 
edited by Her Honour) 

Background 
1 This is a claim pursuant to s 584 of the Fair Work Act 2009 small claim procedure for an amount of  $899.22, being unpaid 

annual leave entitlements relating to the Claimant’s employment with the Respondent which ceased in January 2009.  The 
Claimant responded to an advertisement in the West Australian Newspaper on 21 May 2005 for a Part-Time Researcher, and 
was subsequently employed by the Respondent on a part-time basis, initially for three days per week and subsequently for two 
days per week, ceasing in or about July 2006.   

2 From payroll advices covering that period, the Claimant was described as part-time, and accrued holiday and sick leave 
entitlements.  Thereafter, at the Respondent’s request, the Claimant resumed working for the Respondent in or about July 
2007, and continued to work for the Respondent until ceasing employment in January 2009.  From payroll advices for that 
period also, the Respondent described the Claimant as part-time, and she accrued annual and sick leave during the period.   

3 The Claimant gave evidence that when she returned to work with the Respondent in or about July 2007, pursuant to a request 
by the Respondent to help out at the office of the Respondent, she had a conversation with Mr John Westall.  During this 
conversation she offered to return to work permanently for the Respondent.  The Respondent accepted, and she resumed 
working for him for two days per week. 

4 On her evidence, shortly thereafter there was a conversation involving the bookkeeper during which her status was referred to 
as “casual”.  She immediately clarified her status with Mr Westall, that being that she was permanent.  Following Mr Westall’s 
confirmation of her status as permanent, she continued to work for the Respondent on that basis.  I am satisfied, and I find that 
Mr Westall was a Director of the Respondent company at all relevant times.   
Determination 

5 On the basis of the evidence before the Court, I am satisfied and find as follows. 
6 Firstly, the Claimant was an employee of the Respondent during two discrete periods of employment, the first from July 2005 

to approximately July 2006, the second from approximately July 2007 to January 2009.  Further, I am satisfied and find that 
she was engaged as a Researcher in a part-time capacity. 

7 I am also satisfied and find that at the cessation of the Claimant’s employment in January 2009, her hourly rate was $21.00.  
Further, I am satisfied and find that the Claimant was a permanent, part-time employee of the Respondent and that she was 
owed 42.82 hours of annual leave upon the termination her employment in January 2009.  Further still, I am satisfied that to 
date the Claimant has not been paid the monies owed. 
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8 I am also satisfied and I find that the Respondent, through its Director, Mr John Westall, has acknowledged the liability by 
email dated 10 December 2009.  Accordingly, I am satisfied and find for the brief reasons stated that the Claimant is entitled to 
be paid $899.22 (gross) by way of unpaid annual leave entitlements.   

9 I therefore Order that payment of the amount of $899.22 (gross) be paid by the Respondent, to the Claimant, within seven 
days. 

 
C CRAWFORD, 

 Industrial Magistrate. 

 

 

POWER OF ENTRY—Matters pertaining to— 

2011 WAIRC 00866 
APPLICATION FOR AUTHORITY TO BE ISSUED TO MR JOSEPH MCDONALD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MR KEVIN REYNOLDS, THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION 

OF WORKERS 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER S J KENNER 
DATE MONDAY, 5 SEPTEMBER 2011 
FILE NO/S APPL 31 OF 2011 
CITATION NO. 2011 WAIRC 00866 
 

Result Order issued regarding interveners and programming 
Representation 
Applicant Mr J Nicholas, of counsel 
Respondent Mr AJ Power, of counsel, on behalf of the Australian Building and Construction Commissioner 

seeking leave to intervene 
 Mr R Andretich, of counsel, on behalf of the Hon Minister for Commerce seeking leave to intervene 
 Mr K Richardson on behalf of the Master Builders’ Association of Western Australia (Union of 

Employers) seeking leave to intervene 
 Ms MH Kuhne on behalf of the Chamber of Commerce and Industry of WA, Inc seeking leave to 

intervene 
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Order 
HAVING HEARD Mr J Nicholas on behalf of the Applicant and Mr AJ Power on behalf of the Australian Building and 
Construction Commissioner (“ABCC”), Mr R Andretich on behalf of the Hon Minister for Commerce (“the Minister”), Mr K 
Richardson on behalf of the Master Builders’ Association of Western Australia (Union of Employers) (“MBA”) and Ms MH Kuhne 
on behalf of the Chamber of Commerce and Industry of WA, Inc, (“CCIWA”) all seeking leave to intervene; 
NOW THEREFORE the Commission in Court Session hereby orders – 

1. THAT leave be granted to the Minister, the MBA and the CCIWA to intervene in this application. 
2. THAT the ABCC be given an opportunity to be heard in relation to the matters referred to in his outline of 

submissions. 
3. THAT the Minister, the MBA, the CCIWA and the ABCC confer for the purpose of reducing overlap in the 

cases to be presented. 
4. THAT the matter be set down for hearing to commence in Perth at 10.30 am on Monday, 17 October 2011. 
5. THAT by close of business on Wednesday, 12 October 2011 the Minister, the MBA, the CCIWA, the ABCC, 

and the Applicant: 
(a) file and serve on each other outlines of submissions; and  
(b) except the ABCC, file and serve a list of the witnesses they each intend to call.   

6. THAT the order of proceedings will be:  
(a) Applicant to present his case. 
(b) ABC Commissioner to put submissions. 
(c) Interveners to present their cases. 
(d) Applicant’s right of reply. 

7. THAT there be liberty to apply to vary this order. 

(Sgd.)  A R BEECH, 
 Chief Commissioner, 
[L.S.] On behalf of the Commission In Court Session. 

 
 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 

2011 WAIRC 00828 
APPEAL AGAINST A DECISION OF THE COMMISSIONER OF POLICE TO TAKE REMOVAL ACTION. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETER WALL 

APPELLANT 
-v- 
THE COMMISSIONER OF POLICE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER S J KENNER 
 COMMISSIONER J L HARRISON 
HEARD THURSDAY, 24 FEBRUARY 2011, WRITTEN SUBMISSIONS  
DELIVERED TUESDAY, 16 AUGUST 2011 
FILE NO. APPL 40 OF 2009 
CITATION NO. 2011 WAIRC 00828 
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CatchWords Removal of Police Officer – Loss of Confidence by Commissioner of Police –  Code of Conduct – 
Management Action Plan – application to tender new evidence – non appearance of appellant at 
hearing – application for the hearing of the appeal to be reopened – Industrial Relations Act 1979 s 
27(1), s 27(1)(d) – Police Act 1892 s 8, s 33L, s 33L(1), s 33P, s 33Q, s 33Q(1), s 33Q(2), s 33Q(4), 
s 33R, s 33S – Police Force Regulations 1979 

Result Appeal dismissed 
Representation  
Applicant Mr P Wall on his own behalf 
Respondent Ms D Scaddan of counsel 
 

Reasons for Decision 
ACTING SENIOR COMMISSIONER P E SCOTT AND COMMISSIONER S J KENNER: 
1 Mr Wall appeals against the decision of the Commissioner of Police (the Commissioner) to remove him from the Western 

Australian Police Service in accordance with s 33P of the Police Act 1892 (the Act). 
History of Proceedings 
2 The hearing of this matter was listed for Thursday 24 February 2011.  Mr Wall did not appear at the hearing and the Western 

Australian Industrial Relations Commission (the WAIRC) proceeded in his absence in accordance with s 27(1)(d) of the 
Industrial Relations Act 1979 (IR Act) which is imported into the Act by s 33S. 

3 In deciding to proceed in that way the WAIRC took account of the history of this matter.  We set out that history as it is 
significant in considering a number of issues which arose in this appeal.  Mr Wall’s appeal was lodged with the Registrar on 
4 June 2009 and the respondent has filed an answer to that appeal and a bundle of documents (Respondent’s Bundle) on 
7 October 2009.  At that time Mr Wall was represented and his representatives filed a bundle of documents (Appellant’s 
Documents) on 7 October 2009.  The WAIRC heard and determined a question as to whether the appeal was lodged within 
time, finding that it was within time (2009 WAIRC 00514).  The appeal was the subject of conciliation which did not resolve 
it. 

4 A programming hearing was held on 22 March 2010 and the outcomes were confirmed in a letter to the parties dated that day.  
They included that: 

1. Mr Wall had confirmed that he was not proceeding with two applications of 22 October and 9 November 2009 for 
leave to tender new evidence; 

2. He had foreshadowed that within seven days (being Monday 29 March 2010) he would file and serve a fresh 
application seeking leave to tender new evidence; 

3. He was aware of the requirements of s 33R of the Act and the requirement to produce any new evidence as part of 
that application; 

4. The Commissioner would file and serve a reply to the fresh application seeking to tender new evidence by Monday 
12 April 2010.  The WAIRC would then list the application to tender new evidence for hearing. 

5 Mr Wall subsequently sought and was granted leave to file his application for leave to tender new evidence late due to storm 
damage to his computer.  He sought until 20 April 2010 to do so.  On 20 April 2010 Mr Wall sought a further week and was 
advised to put that request in writing.  Nothing was received from him so the WAIRC proceeded to list the appeal for hearing 
on 18 June 2010.  Mr Wall wrote to the WAIRC on 4 May 2010 indicating that he had been unable to put his request for leave 
to file his application to tender new evidence in writing earlier due to a number of personal circumstances, even though at 
hearing on 22 March 2010 he had undertaken to do so by 29 March 2010.  He sought a further period after 15 May 2010 to 
produce the evidence which would be necessary to be attached to the application. 

6 As the Commissioner’s representative was on leave and unable to respond to the request for an adjournment earlier, it was not 
until 24 May 2010 that the WAIRC advised the parties that Mr Wall was granted a further seven days until 31 May 2010 to file 
and serve the application.  By this time he had had the benefit of an additional nine days beyond 15 May 2010 and a further 
seven days.  The letter closed by saying that no further time would be allowed unless extraordinary circumstances arose, and 
evidence of those circumstances would be required. 

7 On 31 May 2010 at 3.10 pm Mr Wall telephoned the Associate querying the Registry’s opening hours for him to file his 
application.  At around 4.10 pm he telephoned the Associate to say that he had not filed the application that day and would file 
it as soon as possible.  He was granted a further day till 4.00 pm on Tuesday 1 June 2010. 

8 On 1 June 2010 Mr Wall filed an affidavit in support of the application to tender new evidence, however there was no 
application as such.  The WAIRC decided to treat this affidavit as being the application for leave to tender new evidence. 

9 The hearing of the appeal had been scheduled for 18 June 2010, and given the circumstances, the WAIRC advised the parties 
that it would utilise that day for hearing Mr Wall’s application to tender new evidence. 



1946                                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

10 The hearing was held and Reasons for Decision on the application to tender new evidence issued on 23 August 2010 largely 
dismissing that application (2010 WAIRC 00839).  The WAIRC then moved to set the appeal down for hearing, and sought the 
parties’ availability for September, October and November 2010.  Mr Wall advised the Associate that he would call her by 
Monday 6 September 2010 with his availability.  He also said that he wished to obtain representation.  By 7 September 2010 
nothing had been heard from Mr Wall so the hearing was scheduled for Monday 1 November 2010 with the next day in 
reserve.  The parties were advised of this by email dated 7 September 2010.  Mr Wall responded by email that day 
acknowledging those dates. 

11 A Notice of Hearing issued on 13 September 2010 for the hearing on Monday 1 November 2010. 
12 As it had become clear during the hearing on 18 June 2010 that Mr Wall did not have copies of the documents previously filed 

on his behalf by his then legal representative or by the Commissioner, arrangements were made by the WAIRC for Mr Wall to 
view and copy those documents. 

13 By emails in mid-October 2010 Mr Wall sought advice from the WAIRC as to how to proceed, as it was his belief that he 
would not receive a fair and equitable hearing from the WAIRC, given that he had by email sought that the WAIRC review the 
decision made on 23 August 2010 to dismiss his application to tender new evidence.  He was directed to the Registrar. 

14 By emails directed to the Associate dated 19 and 20 October 2010, Mr Wall sought an adjournment of the hearing scheduled 
for 1 November 2010, saying he was unable to communicate appropriately with the WAIRC as an email of his had been 
rejected as an inappropriate communication and he did not understand what was communicated back to him; that he was not fit 
to try his own case and would need professional intervention, and that he would be seeking to enable progress of the matters.  
He said that the issue of his fitness was a personal matter and he would not provide details “via this forum”.  He requested the 
Commissioner’s consent to the adjournment, but noted that he would be unfit for the hearing on 1 November 2010, would have 
a medical certificate to that effect and he would follow his “treating practitioners [sic] instructions precisely”. 

15 On 20 October 2010, the Associate advised Mr Wall to forward a medical certificate as soon as possible and that his request 
for an adjournment would then be considered, taking account of the Commissioner’s view. 

16 On 21 October 2010, Mr Wall sent an email to the Associate in which he formally sought that the hearing of 1 November 2010 
be vacated on the basis that: 

1. he was currently unrepresented; 
2. it was evident that he was not managing to represent himself; and 
3. he was currently seeking further legal advice to address this matter. 

17 In addition, he said, he was dealing with acute personal matters which had taken precedence. 
18 The Associate contacted Mr Wall and asked if being medically unfit was still also one of the grounds for requesting an 

adjournment, and if so he would need to forward a medical certificate. 
19 Mr Wall then advised that he wished to also rely on being medically unfit and he forwarded a copy of a medical certificate. 
20 On 26 October 2010, Mr Wall advised the Associate that he would have legal assistance next time he appeared. 
21 Mr Wall’s request for an adjournment was granted.  He was also advised that he was to notify the WAIRC of the name of his 

legal representative, and when he would be fit to prepare to proceed with his appeal.  He was to provide that advice within 
14 days. 

22 By email dated 7 November 2010, Mr Wall advised the Associate that he would be unable to indicate when he would be 
prepared to proceed, but advised that he had an appointment with his medical practitioner on 26 November 2010 and would 
discuss the matter with him.  Mr Wall did not address the issue of legal representation. 

23 As a consequence of this email, the Associate emailed Mr Wall on 9 November 2010 and asked him to advise, in accordance 
with the WAIRC letter to him of 28 October 2010, whether he intended to have legal representation, if he had obtained that 
representation, who his representative is, and if he had yet not obtained that representation what measures he had taken to do 
so. 

24 Mr Wall did not respond to this enquiry. 
25 By letter dated 18 November 2010 the Associate wrote to the parties seeking advice as to their availability on a range of dates 

in January and February 2011 for the hearing of the appeal and asking them to respond within seven days or the hearing would 
be listed without further delay or consultation. 

26 Mr Wall responded by email dated 20 November 2010 noting that it appeared that the WAIRC had refused to await further 
advice from his medical practitioner at his next available appointment on 26 November 2010, given the timeframe provided for 
his response.  He said that he wished it to be noted that “in the absence of mentioned medical advisement that I am extremely 
reluctant to offer a date for hearing and that my response is provided under duress.”  However, he chose Thursday 24 and 
Friday 25 February 2011 of the available dates provided in the Associate’s letter of 18 November 2010. 

27 The hearing was set for Thursday 24 and Friday 25 February 2011, the parties were advised by email dated 23 November 2010 
and by a formal Notice of Hearing dated 24 November 2010. 

28 Nothing further was heard from Mr Wall prior to the hearing and when the hearing proceeded on Thursday 24 February 2011, 
Mr Wall did not attend. 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     1947 
 

29 We were of the view that it was appropriate to proceed to deal with the appeal in Mr Wall’s absence, he having been notified 
of the hearing and acknowledged those dates as far back as November 2010.  There was then no explanation for his failure to 
attend.  We noted the circumstances of the history set out above, including that Mr Wall had ample opportunity to advise if 
there was any difficulty in his attending on the day.  He had failed on a number of occasions to advise of whether he had 
obtained representation or what efforts he had made to do so.  He had been granted adjournments on a number of occasions 
and additional time to meet procedural requirements and had still failed to meet them, some in circumstances which were 
explained and accepted and others where there was no explanation. 

30 We also noted that under s 33Q(2) of the Act “[t]he appellant has at all times the burden of establishing that the decision to 
take removal action was harsh, oppressive or unfair.”  We had before us the Respondent’s Bundle and the Appellant’s 
Documents and the parties’ cases were set out in the Notice of Appeal and the Answer filed by the respondent.  We were 
invited by the Commissioner to determine the matter on the papers, that are before us. 

31 We determined that we would consider the appeal on the papers before us at that time. 
32 However, on Friday 25 February 2011, at 11.47pm, according to the email record, Mr Wall sent to the WAIRC an email in 

which he advised that he had discovered, in making final preparations for the hearing of the appeal, that it had been listed for 
24 February 2011.  He had mistakenly recorded the date of hearing as 28 February 2011, and he sought advice as to his options 
to have the appeal heard. 

33 By letter to Mr Wall and the Commissioner dated 1 March 2011, the WAIRC directed that Mr Wall file and serve: 
1. An application for the hearing of the appeal to be reopened, stating the grounds upon which he relied, and attaching 

any relevant evidence; and 
2. Any submission upon which he would rely to support his appeal should the WAIRC decide to grant his application to 

reopen. 
34 Mr Wall filed documents within the specified time and the Commissioner had an opportunity to respond to the application and 

to file submissions, which he did. 
35 The WAIRC notified the parties that it would deal with the application, submissions and any evidence on the papers. 
The application to reopen 
36 In his Notice of Application for the reopening of the hearing, Mr Wall noted that he had chosen Thursday, 24 February and 

Friday 25 February 2011 as the dates for the hearing of the appeal.  He says though that “[u]nfortunately from that point I 
somehow subsequently recorded the date, 28th of February 2011 in my diary as the date of Hearing.”  Mr Wall went on to say 
that in November and December 2010 a number of events occurred including his father’s illness and “personal traumas 
regarding my children”.  He also noted that his daughter’s birth date probably caused him to incorrectly record the date of 
hearing.  Mr Wall said that the hearing was extremely important to him and he deeply regretted his error.  He provided the 
names of people to whom he had mentioned the importance of the date of the hearing of the appeal as being 28 February 2011.   

37 Mr Wall provided a submission dealing with his appeal, should the WAIRC decide to reopen the hearing. 
38 The Commissioner’s submission on the application to reopen the hearing noted that if the application were successful, Mr Wall 

would be unable to lead or tender new evidence (s 33R of the Act and the WAIRC’s decision on Mr Wall’s previous 
application to tender new evidence 2010 WAIRC 00840), therefore all the evidence necessary for the appeal to be determined 
was already before the WAIRC. 

39 At the hearing of the Appeal on 24 February 2011, the Commissioner relied only on the response and documents filed in 
September and October 2009 and did not seek to rely on any new information or make any different submissions. 

Should the hearing be reopened? 
40 There is no authority on the tests to be applied by the WAIRC in considering whether to reopen a hearing of an appeal under 

the Act, which has concluded.  The authority of Watson v Metropolitan (Perth) Passenger Transport Trust [1965] WAR 88 
deals with a motion to reopen a case for the purpose of calling fresh evidence, which was not easily available at the time of the 
trial, and not discovered despite the exercise of due diligence. 

41 We also note the Reasons for Decision of the Full Bench in The Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers – Western Australian Branch (2000 WAIRC 00552) where at the conclusion of the 
hearing a party made application to reopen its case to introduce new evidence.  The Full Bench in that matter noted the 
decision in Watson v Metropolitan (Perth) Passenger Trust. 

42 This is not a case of a party seeking to reopen its case to call new evidence when it has already presented that case in a hearing.  
Appeals to the WAIRC under the Act are conducted in a particular way.  The parties file their documents in accordance with 
the Act and the Police Force Regulations 1979 (Police Force Regulations) and no new evidence is tendered during the hearing 
of the appeal except in accordance with s 33R of the Act (see Carlyon v Commissioner of Police 2004 WAIRC 11428).  
Mr Wall’s previous application to tender new evidence was dismissed (2010 WAIRC 000839). 

43 Under s 33Q(1) of the Act the WAIRC is obliged to consider: 
1. The Commissioner’s reasons for deciding to take removal action; 
2. The case presented by the appellant as to why that decision was harsh, oppressive or unfair; and 
3. The case presented by the Commissioner in answer to the appellant’s case. 
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44 In accordance with s 33Q of the Act, the WAIRC is also obliged to have regard to: 
(4) Without limiting the matters to which the WAIRC is otherwise required or permitted to have regard in 

determining the appeal, it shall have regard to —  
(a) the interests of the appellant; and 
(b) the public interest which is taken to include —  

(i) the importance of maintaining public confidence in the integrity, honesty, conduct and standard of 
performance of members of the Police Force; and 

(ii) the special nature of the relationship between the Commissioner of Police and members of the 
Force. 

45 The appellant bears the burden of establishing that the removal action was harsh, oppressive or unfair (s 33Q(2) of the Act). 
46 There is no provision under the Act to dismiss an appeal on the basis of the non-appearance of the appellant; rather the 

WAIRC is obliged to consider the matters set out in s 33Q.  In those circumstances the WAIRC is to consider the 
Commissioner of Police’s reasons for deciding to take removal action which is set out in the documents already before the 
WAIRC and, in the absence of the appellant, any documents which the appellant has already filed, including the Notice of 
Appeal, as to why that decision was harsh, oppressive or unfair, and then the case presented by the Commissioner in answer to 
the appellant’s case. 

47 The purpose of the hearing in the context of there being no new evidence is for the parties to put their submissions, the 
documents already being before the WAIRC.  If the WAIRC decided to reopen the hearing then Mr Wall’s submission and the 
Commissioner’s response to that submission would be considered. 

48 The reason Mr Wall has given for seeking to reopen is that he made an error in noting the date of the hearing, and he has 
referred to people he says can confirm that he had informed them of the importance to him of the hearing of the appeal, the 
inference being that he did not ignore the hearing but merely mistook the date.  However, Mr Wall has provided no evidence of 
his assertions even though he was notified by the Associate in the letter of 1 March 2011 of the requirement to attach any 
evidence to his application.  The WAIRC does not undertake its own investigation into such matters or gather evidence for 
itself.  Rather it considers the evidence, provided by the parties, before it.  In this case there is no evidence to support 
Mr Wall’s assertions. 

49 There is no suggestion of any prejudice to the respondent, and Mr Wall made his request for the hearing to be reopened as soon 
as he was aware of his error, that being within two business days of the hearing.  He complied with the time limit specified by 
the WAIRC to make his submission. 

50 The provision of a reasonable opportunity to be heard is an essential requirement of procedural fairness (Taylor v Taylor 
[1978 – 1979] 143 CLR 1 per Gibbs CJ with whom Mason and Stephen JJ agreed).  In Sullivan v Department of Transport 
(1978) 20 ALR 323 at 343, Deane J said that: 

In this regard, however, it is important to remember that the relevant duty of the Tribunal is to ensure that a party is given 
a reasonable opportunity to present his case.  Neither the Act nor the common law imposes upon the Tribunal the 
impossible task of ensuring that a party takes the best advantage of the opportunity to which he is entitled. 

51 See also Re Coldham ex parte Municipal Officers Association of Australia (1989) 84 ALR 208. 
52 The WAIRC is obliged to give a party a reasonable opportunity to be heard.  Such an opportunity was provided to Mr Wall.  It 

is up to a party to ensure they attend a hearing.   
53 Further, an appeal under the Act is different to other types of hearings where the failure by the plaintiff or applicant to attend 

may result in the matter being dismissed for want of prosecution.  This is not the case with this appeal.  The WAIRC has no 
power to dismiss in those circumstances.  The power to dismiss a matter given to the WAIRC under s 27(1) of the IR Act is not 
available to the WAIRC dealing with an appeal under the Act (see Jones v Commissioner of Police 2007 WAIRC 00440).  
The Notice of Appeal is detailed and extensive of grounds and particulars sufficient to cover any of the aspects which Mr Wall 
has raised in his submission of 9 March 2011.  The focus of that submission is that the Commissioner, in his treatment of 
Mr Wall, has not complied with the oath that the Commissioner has taken, the Police Force Regulations or the Code of 
Conduct.  However, in the process, Mr Wall has dealt with why he says the Commissioner has been harsh, oppressive or unfair 
in the decision to remove him and in the process which lead to that removal. 

54 In those circumstances we would not allow the reopening of the hearing for the purpose of considering that submission.  
Accordingly, the respondent’s submission will not be considered.  Even though the hearing is not to be reopened, the appeal is 
still to be determined on the materials before us. 

Background to Removal 
55 Mr Wall became a police officer in 1990. 
56 In November 2005, Mr Wall was served with a Notice of Intention to Remove (the 2005 Notice) under s 33L(1) of the Act, in 

which the Commissioner gave his grounds for losing confidence in Mr Wall as being; failing to handle adequately the 
investigation of complaints of alleged criminal offences; failing to comply with instructions from supervisors to return 
materials in his possession which were located outside his place of work, and failing to report the loss of police issue journals, 
contrary to COPS manual procedures (Respondent’s Bundle 13C).  He was provided with a copy of the Investigation Summary 
and invited to respond as to why he should not be recommended for removal. 
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Appellant’s response to 2005 Notice of Intention to Remove 
57 In his undated response to the 2005 Notice of Intention to Remove (the 2005 Response) (Respondent’s Bundle 6.1) received by 

the Commissioner on 13 December 2005, Mr Wall provided a detailed explanation of his employment and medical history, 
conduct and performance, in some cases agreeing with and in others disputing the points put to him, and in other cases 
providing explanations and elaboration.  The 2005 Response is 20 pages in length and attached reports of various medical 
practitioners, psychologists and a Sergeant Geoffrey Rimmer, as well as a copy of a Return to Work Program.  (We note that 
the only attachments provided to the WAIRC were a report by clinical psychologist Ms Angela Martinovich and a brief report 
by Dr Peter McCarthy, a consultant psychiatrist). 

58 At one point in his 2005 Response, Mr Wall said that a lack of a defined role and a lack of training at South East Metropolitan 
Division provided an explanation for difficulties he encountered there.  He explained absences on annual leave and long 
service leave, during which he was suffering “enormous” and “significant” stress in his personal life, which he says caused 
physical and mental illness which “rendered (him) incapable of performing (his) duties.”  He recorded that his major 
depressive illness was well known, and while he said he did “not put forward (his) medical condition as an excuse for (his) 
poor performance, … one would think that a balanced investigation summary would make mention of it in order that you have 
a complete and accurate picture” [17].  See also [79]. 

59 Mr Wall conceded a number of issues including pointing out that “I was not well and not performing to my best ability” [25], 
but in respect of matters generally, he said his work was not re-allocated in his absence and it piled up.  When he returned he 
had no control over it – “the file system was in a mess …” [26]. 

60 A number of issues were conceded “but must be looked at in the context of my health at the time” [28] – [30].  At [39] 
Mr Wall conceded that in respect of one matter “my behaviour was bizarre”.  At [43] he agreed that he “was not performing at 
an acceptable level”, and was “incompetent” at the time [44]. 

61 In other cases Mr Wall explained his failure to complete some matters as being due to having been told to go on leave the next 
day [50].  Mr Wall accepted that a particular file was not managed in an acceptable manner and he accepted blame for what 
occurred, however, he asserted that his status as a first class constable at the time and his “severe health problems” were clear 
and neither he nor the files were managed properly [53].  He said he was not provided with assistance. 

62 Mr Wall agreed that in the period 2002 to 2004 his performance was not up to standard but he said that “the lack of supervision 
and assistance did not enhance (his) ability to effectively carry out (his) duties” [55]. 

63 At [85] – [89] Mr Wall again conceded that his performance during “2002 - 2004 was not up to standard” but said that bearing 
in mind his medical condition at the time this was not unexpected. 

64 In that section of his 2005 Response headed “Submission”, Mr Wall discussed his difficulty in coping due to his medical 
condition, that he received little or no support in attempting a return to work and that in September 2004 he commenced seeing 
a clinical psychologist, whose treatment he said had him feeling well and able to cope. 

65 Mr Wall’s 2005 Response dealt with his assessments by Dr McCarthy and a return to work program which he says was put in 
place.  This program was supervised in a way which he says encouraged him and lifted his self esteem, and he made steady 
improvement.  Mr Wall then went on to say that he greatly improved under the treatment of Clinical Psychologist, 
Mr Runciman, and he believed he would regain full health and be an asset to the organisation.  He says further: 

I made a commitment to myself, my psychologist, the Police Psychiatrist and Sergeant Rimmer prior to returning to work 
in June 2005, that if I failed to fulfil my duties for medical or other reasons I would resign from the Police to be fair to the 
organisation, the wider community and myself [page 17]. 

66 Mr Wall said he was “still 100% committed to succeeding”, and that his commitment was demonstrated during the return to 
work program in 2005 in spite of circumstances. 

67 He explained the progress he was making and the supervision he had received.  He noted that he had been supported and 
commended. 

68 Most significantly, as Mr Wall’s 2005 Response drew to its conclusion he said that: 
All I want now is to get back to duty with a renewed focus and assistance (psychological) never available to me before. 
Commissioner, I can fully understand that you would have doubts about my performance if you only consider my actions 
in 2002 and what transpired subsequent.  I can only reiterate I concede my standard of work was not what you expect. 
Accordingly it may be very difficult for me to convince you that you can retain confidence in me.  Unfortunately, due to 
circumstances beyond my control I was stood down from duty without the opportunity to demonstrate to you over a 
longer period of time that I do have the ability to be an efficient police officer. 
I would only ask that you give me the opportunity to prove that I can be a credit to this organisation.  I will return to work 
under any condition you see fit to impose and would readily welcome mentoring and supervision from officers of the 
calibre of Messrs Rimmer and Greatwood. 
If I do not meet your standards within a time frame set by you, in fairness to you, the organisation and the community I 
would voluntarily submit my resignation. 
I am simply asking for the opportunity to show my potential now that my medical condition has stabilized under 
treatment, my personal life has improved and I am feeling more positive within myself. 
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Despite the fact that the conduct examined in the Summary of Investigation occurred at a time when I was not well and 
not, in my view, being adequately supervised, managed and assisted, I contributed to what occurred.  This is confirmed in 
my response to questions put to me by Inspector Clay during the interview. 
I know that, given adequate time to relearn tasks and appropriate management and supervision, I will prove to be an asset 
to the WAPOL. 
If I fail I commit to you that I will resign from the WAPOL myself (p 19-20). 

69 The Commissioner considered Mr Wall’s 2005 Response and advised him of his decision by letter dated 1 March 2006 
(Respondent’s Bundle 13E) in the following terms (formal parts omitted): 

I have carefully reviewed your response to the summary of investigation and the analysis prepared by the review officer. 
Your neglect in the preparation of briefs, which you acknowledge, has serious consequences for the administration of 
justice and public confidence in the WA Police.  Both complainants and suspects are entitled to expect that allegations of 
criminal conduct will be investigated expeditiously. 
The stress your actions would have caused to both victims and suspects, while the matters for which you were responsible 
languished, is not acceptable.  There can be no doubt that your conduct is well below that which the community expects 
of its police officers. 
While to a degree you accept some responsibility for your behaviour, I remain sceptical as to whether you are genuinely 
remorseful.  Your explanation for your neglect vacillated between your assertions that you were at the time only a First 
Class Constable, the supervision you received was inadequate and you were not properly instructed in brief preparation.  
Brief preparation is standard police work.  You had at the time these events occurred been a police officer for 
approximately 10 years.  Whilst junior in rank, you were not inexperienced.  Furthermore, it is clear that when you 
applied yourself you were capable of completing your duties to a satisfactory standard.  Your neglect did not, as you 
would have me believe, stem from inexperience or inadequate training or supervision.  Your neglect was attributable to a 
lack of commitment on your part. 
Had you been preparing briefs of poor quality, I would accept that your supervisors were obligated to point out the 
shortcomings and work with you to assist you to improve.  This, however, was not the case.  You were not preparing 
substandard briefs; you were not preparing briefs at all.  You were well aware of your responsibilities.  I should also 
mention that you did not seek assistance.  Instead you hid the severity of your neglect from your supervisors and declined 
to comply with instructions that would have more readily enabled them to appreciate what was occurring. 
The question I must now consider is whether it is possible for you to regain my confidence.  I note that you have been 
diagnosed with depression and have been seeking medical assistance. 
While I appreciate that depression can be debilitating, I am also aware that many people with depression actively address 
the problem and manage to perform to a satisfactory standard. 
Absent evidence that you had taken all reasonable steps to actively address the problem, I am not prepared to accept that 
depression is a complete explanation for your poor performance. 
You chose to hide the impact your condition was having on you from your supervisors.  Had you been more open about 
the difficulties you were experiencing, steps could have been taken to assist you.  Any employment relationship requires 
co-operation.  I expect that any officer with a medical problem will make every effort to return to work as quickly as 
reasonably possible.  In return the WA Police will assist in whatever way it can. 
I note at page 17 of your response you say: 

‘I made a commitment to myself, my psychologist, the Police Psychiatrist and Sergeant Rimmer prior to 
returning to work in June 2005, that if I failed to fulfil my duties for medical or other reasons I would resign 
from the Police to be fair to the organisation, the wider community and myself. 
I am still 100% committed to succeeding.’ 

Further at page 18, you state: 
‘I would only ask that you give me the opportunity to prove that I can be a credit to this organisation.  I will 
return to work under any condition you see fit to impose and would readily welcome mentoring and supervision 
from officers of the calibre of Messrs Rimmer and Greatwood. 
If I do not meet your standards within a time frame set by you, in fairness to you, the organisation and 
community, I would voluntarily submit my resignation.’ 

Notwithstanding my scepticism, I am prepared to take you at your word.  Given your undertaking together with the fact 
you have taken steps to address your medical condition and the improvement in your performance when you returned to 
work in 2005, I have determined that I will give you an opportunity to meet the standard that I and the community expect. 
You should appreciate that if you do not embrace this opportunity, your career in the WA Police will be over. 
I propose to return you to work on a strict performance management programme.  The details will be discussed with you 
in due course and your obligations will be committed to writing. 
Whatever difficulties you may have experienced, this is an opportunity for you to rebuild your career.  The WA Police 
will endeavour to support you but this requires your full cooperation and commitment. 
I trust that you will reward the faith I have shown in you. 
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70 Mr Wall was served with a Notice to Resume Duty on 20 March 2006.  He took a period of annual leave and according to 
instructions, reported to the Police Academy around 26 June 2006 for retraining to assist in improving his performance. 

71 After this period of retraining, on 29 September 2006, Mr Wall met Superintendent Maines, Inspector Young and Senior 
Sergeant Herrington at which time he was presented with a Management Action Plan (MAP) (Respondent’s Bundle 13G).  
This document noted Mr Wall’s performance failures set out in the Notice of Intention to Remove, and that: 

These matters are considered of sufficient seriousness to warrant the issue of an Unfavourable Report.  The 
Commissioner agreed to Wall’s return to work on a strict performance management programme. 

72 It went on to set out the managerial action to be taken, in the following terms: 
• Wall is to undertake structured remedial training at the Police Academy.  Responsibility – Inspector Flack; 
• Wall’s return to work is to be monitored under close supervision to ensure effective completion and quality of tasks 

with particular reference to submission of briefs, Incident Reports, and the management of property – 
Responsibility Sergeant Tolan 

• Wall’s adherence to policies and procedures to be closely monitored with particular reference to hours of duty and 
attendance at work – Responsibility Sergeant Tolan. 

• Wall is to maintain a journal of his duties for the duration of this MAP to be produced on a regular basis to the 
Officer in Charge. 

73 The timeframe set out in the MAP was to be: 
12 months from the date of Senior Constable Wall recommencing at the Cannington Police after completion of Academy 
retraining. 
At the completion of his MAP Wall’s final appraisal will determine if he has achieved the performance level expected of 
a Senior Constable measured against the previously mentioned criteria. 
Failure to complete the requirements of the MAP will require a further review of Wall’s workplace performance and such 
further interventions as considered appropriate.  Wilful failure to comply with the requirements of a MAP will be viewed 
as a serious matter. 

74 Mr Wall says he drew attention to factual errors in the MAP.  Inspector Young described Mr Wall’s demeanour as 
“argumentative”; “(he) was loud in protesting the (un)fairness of the Unfavourable Report and had to be warned to moderate 
his behaviour”; “(his) behaviour was uncontrolled and disrespectful and contrary to that expected of a police officer meeting 
with his District Superintendent”, and said that “he was clearly unwilling to accept that the MAP or the Unfavourable Report 
were valid outcomes of the Loss of Confidence Process.  Wall’s contention was that the Commissioner has accepted his 
explanation and returned him to work and that there had been no adverse finding or other outcome required” (Respondent’s 
Bundle 6.4).  Mr Wall claimed in this meeting to have been “completely exonerated” by the Commissioner. 

75 On 9 February 2007, Acting Senior Sergeant Spencer, officer-in-charge of the Cannington Police Station, provided to Inspector 
Young a MAP progress report on Mr Wall (Respondent’s Bundle 13H).  He noted the work that Mr Wall had undertaken.  He 
also noted that of the 22 weeks since Mr Wall completed his retraining, given his absences on annual leave and sick leave, and 
four weeks he was on light duties, Mr Wall had been operational for a period of 10 weeks.  He said that Mr Wall’s 
performance during that time had been “approaching an acceptable level”.  However, he did not “think he is competent to the 
level of other Senior Constables who are capable of running the shift”. 

76 Sergeant R Murphy, Operations Manager, Cannington Police Station, provided a report to the Assistant District Officer 
regarding Mr Wall on 20 September 2007 (Respondent’s Bundle 13JK).  He noted the amount of work that Mr Wall had 
undertaken.  Amongst other things, he noted that Sergeant Paul Tolan was providing close supervision of Mr Wall.  He 
commented that: 

recent incidents regarding rejection of sick leave, agitation and aggression when spoken to by a supervisor and his overall 
attitude it would appear WALL’s mental state is unstable. 

77 Sergeant Murphy also noted that he had no knowledge of Mr Wall keeping a journal of his duties, which was the last point in 
the managerial action contained in the MAP.  He also said: 

The absence of WALL for approximately one third of the life of the map has impacted on the ability of TOLAN to 
supervise and develop him. 
I spoke at length with TOLAN regarding WALL’s skill level and capacity to supervise junior staff.  TOLAN relayed to 
me he had cause to speak with WALL on afternoon shift recently regarding the amount of time he spent in the gym 
during his meal period.  On this occasion WALL had taken one hour and 15 minutes, well in excess of the 50 minute 
allocation.  WALL became agitated and aggressive when spoken to.  On another occasion WALL spent 1 hour and 40 
minutes in the gym again exceeding his allocated 50 minute meal period.  Once again he was questioned by TOLAN and 
once again he became agitated and aggressive. 

78 Sergeant Murphy referred to some work undertaken and reports prepared and said “[t]hese issues would indicate to me that 
WALL cannot work unsupervised nor does he show leadership to junior staff”.  He recommended that the MAP be continued 
for a period of three months to enable monthly reports and a journal to be presented by Mr Wall. 

79 The Commissioner says that between 10 November 2007 and 15 November 2007, Mr Wall was informed of the 
recommendation to extend the MAP.  On 15 November 2007, Mr Wall commenced sick leave until 15 February 2008, being a 
period of 87 days. 
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80 Inspector Young to whom the reports had been provided, reported to the District Superintendent on 23 November 2007 
(Respondent’s Bundle 13L).  He reiterated that absences had: 

impacted upon the capacity for the MAP to be consistently managed and supervised including long periods during which 
the OIC was absent and a relief officer was in place, and WALL’s absence due to sick and other leave.  As a consequence 
there has been a lack of traction on the continuance of supervision and Wall’s development. 

81 He noted that it did not appear that Mr Wall had yet met a standard of competency of a Senior Constable and again noted 
absences on annual leave and sick leave totalled 19 weeks of the period of the MAP.  He also noted “[s]ome suspicion attaches 
to the timing of his sick leave in concert with periods of weekly leave”, and said: 

In short because supervisors were unable to extend Wall the degree of trust required to allow him to work without close 
supervision he was not able to make mistakes.  This environment did not afford an opportunity to truly assess his 
competency nor did it allow for his development.  I am concerned the situation now is that Wall has completed the 
agreed timeframe for his MAP and his workplace circumstances are essentially the same. 

82 He recommended that the MAP be extended for a further three months’ intensive supervision, and it was decided that this 
should occur. 

83 On 31 January 2008, while Mr Wall was on sick leave, District Superintendent Brown, Inspector Russell and Inspector Ball of 
the Health and Welfare Branch met with Mr Wall.  Superintendent Brown’s journal records that Mr Wall was advised that due 
to his extended periods of absence from his workplace together with concerns about his performance, Superintendent Brown 
was not comfortable releasing him from the MAP (Respondent’s Bundle 6.2).  Mr Wall maintained that his performance had 
always been excellent and that the Commissioner had “completely exonerated” him from the issues that lead to the 2005 
Notice.  Superintendent Brown reported that Mr Wall was adamant that he would not enter into the extended MAP.  Mr Wall 
stated that he was ‘tricked’ into the first MAP and his DPS file demonstrated that his performance had been excellent.  
Superintendent Brown described Mr Wall as being extremely hostile during this meeting.  The Commissioner says that in the 
circumstances the District Superintendent did not continue with the formal MAP but instructed Mr Wall’s supervisors to 
continue to closely supervise him.  

84 On the other hand, Mr Wall says that the MAP was concluded and views the reason for this as being that he had successfully 
performed as required, and that it had been agreed initially that it would last for only 12 months from his return to duty, 
starting with the retraining program at the Academy. 

85 District Superintendent Brown reported concerns regarding Mr Wall’s demeanour during this meeting, so he arranged for 
Mr Wall to be assessed by a consultant psychiatrist.  Mr Wall continued to be absent from 29 February 2008 to 3 March 2008 
and then from 11 March 2008 to 29 April 2008. 

86 Mr Wall was assessed by consultant psychiatrist, Dr Peter McCarthy, on 26 March 2008.  Dr McCarthy found Mr Wall was fit 
to return to work in 2 weeks’ time.  Mr Wall remained absent from work until 29 April 2008 being a further almost 3 weeks 
beyond the 2 weeks noted by Dr McCarthy. 

87 There were further concerns about Mr Wall’s behaviour on 26 July 2008.  The Commissioner says that since the Notice to 
Resume Duty in March 2006 until October 2008, Mr Wall has taken: 

• 1530 hours sick leave, equating to 38 weeks and 1 day; and 
• 23.85 hours sick leave made up of 7 part day absences. 

88 According to the Commissioner, in 2007 and 2008 Mr Wall was absent from the workplace on sick leave for 79 and 114 days 
respectively.  Mr Wall does not challenge this, but notes that his leave was approved and he provided medical certificates. 

89 In August 2008, the Commissioner arranged for Mr Wall to be independently medically assessed to determine his fitness to 
undertake front line duties and to obtain a medical certificate on what was contributing to continuing absences on sick leave. 

90 Consultant Psychiatrist, Dr Assumption, assessed Mr Wall on 20 August 2008 and provided a detailed, 14 page, report dated 
8 September 2008 (Respondent’s Bundle 13PQ).  In that report, amongst other things, Dr Assumption made the following 
comments: 

HISTORY: 
Presenting Complaints: 
…  
In essence (Mr Wall) describes what he perceives to be a relentless ongoing period of bullying, discrimination, 
harassment, victimisation and isolation from colleagues, in the recent past and currently. 
He describes not receiving his 15 year medal and not receiving an adequate explanation for why he has been denied this. 
He continues to feel discriminated against regarding training, higher duties opportunities and cites TADIS Training as an 
example. 
… 
He has also asked “to come off the MAP” (Management Action Program).  He reports that the MAP was due to expire in 
September 2007 but he was not taken off this. 
In response to the above he describes feeling victimised, experiencing anxiety and mild resentment to his work setting. 
… 
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Past Psychiatric History 
… 
In February 2005 a report by psychiatrist Dr Peter McCarthy, gave him a diagnosis of a Major Depressive Disorder. … 
He described work and other factors as being contributors but felt that he would be fit to return to work in March. 
In May 2005 Dr Peter McCarthy also noted an “extraordinary time off work in two years” and points to father issues and 
marriage factors being relevant. 
In August 2005 Dr Peter McCarthy described him as being fit to return to full time work. 
In September 2006 he had one month off work due to a back injury (soft tissue injury). 
In January 2008 Dr Peter McCarthy made a diagnosis of Major Depressive Disorder in partial remission and certified him 
well for full time work. 
In March 2008 Dr Peter McCarthy described him being fit for operational work including the possession of firearms. 
… 
Family/Personal/Social History 
… 
He is aware of his response to his father’s personality style. 
He is aware of how this response (transference) impacts on his work issues, particularly with authority figures. 
… 
PERSONALITY 
Although a thorough assessment of personality functioning was not possible due to the limited time provided by the 
assessment process, the longitudinal history and its brief exploration with him, suggests a personality style which may 
respond, at times of stress or distress, particularly interpersonally generated distress, with avoidance.  This may be 
reflected in absenteeism. 
SUMMARY AND ASSESSMENT: 
… 
Using DSM-IV (4th Editition) (sic) diagnostic criteria, he meets criteria for a Major Depressive Disorder, in near complete 
remission, with few residual symptoms other than low grade anxiety. 
… 
The major impediment to him feeling his usual self is non-psychiatric.  By this I mean that his feeling of victimisation and 
resentment, which has led to him making his equal opportunity’s discrimination claim, is not driven by symptoms of his 
Major Depressive Disorder (which is in remission). 
Rather, they present a response of an individual who perceives a longstanding pervasive sustained patter [sic] of 
discrimination, harassment, bullying and victimisation in the work setting. 
… 
With respect to ongoing treatment I would suggest that Mr Wall has ongoing (weekly or fortnightly), long term sessions 
with a clinical psychologist, using a cognitive behaviour therapy model, to help him undo “negative thinking patterns in 
relation to interpersonal distress at work. 
A model that would be effective, would be one in which a return to work program is set up which would involve clear 
communication between the workplace and his treating clinical psychologist, via a rehabilitation provider, to report on 
incidents of behavioural disturbance or absenteeism, in his day to day role. 
The role of the psychologist would then be to specifically address these incidents with Mr Wall, employing feedback 
from his supervisor where possible, and attempt to deconstruct some of the belief systems that have possibly led to these 
behaviours in absenteeism. 
Additionally, he will benefit from a time limited number of sessions with a clinical psychologist, who has special 
expertise in helping him understand the development of his particular personality style, rather than the focus being the 
biological treatment of his depressive disorder … 
This would be in addition to his relationship with his treating psychiatrist. 
Specific care needs to be taken to outline to him, until he develops insight, the role that transference issues toward 
authority figures may play, as these mainly derived from his developmental issues in relation to the dynamics in his 
relationship with his father.  This has largely been ignored as a focus of treatment since 1990. 
… 
[T]here is no unequivocal evidence that he poses a risk to himself or others in frontline work, on a full time basis. 
… 
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It should be noted however that his stress response appears to be restricted to individuals at work and I have not been 
provided any evidence to suggest that this manifests in relation to dealing with the public. 
Specifically, I would suggest a graded return to work program, with a vocational rehabilitation provider, where he 
gradually works up to full time frontline duties, commencing part time and working up to full time over a period of three 
months. 
During this time it would be appropriate for a degree of supervision, preferably from a senior officer outside his 
workplace whose own personality style was non-confrontational and who was reasonably psychologically minded, and 
there would need to be a clear, precise, written communication to Mr Wall regarding who would supervise him and how 
they would do it, including parameters that would be measures. 
It should also be clear to him that the role of this supervision is supportive and to help him reintegrate into his preferred 
role, rather than being a “checking up on him”, an approach which is likely to reinforce [sic] is sense of victimisation. 
With respect to the specific questions you raise in your request for a medical report: 
Opinion sought 
Presentation at assessment 
(a) Does Mr Wall describe sufficient symptoms to meet the DSM-IV criteria for a specific psychiatric disorder – 

if so, what is the disorder? 
he appears in near complete remission from this illness and does not currently display significant symptoms of a 
depressive disorder. 

… 
(d) Is Mr Wall’s attitude a significant factor in the current presentation? 

It is not clear what specifically is meant by the word “attitude” in this question.  If by “attitude” you are 
referring to personality factors then these are a significant factor in the current presentation. 

(e) What do you see as the most significant issues in the presentation of Mr Wall – and are they consistent with 
the history given? 
The most significant issues that are current in the presentation of Mr Wall appear to be his feelings of 
victimisation and resentment in relation to the workplace.  These are consistent with the history given. 

Capacity for employment 
(f) Is Mr Wall capable of deployment as an operational police officer, taking into account that this role requires 

him to carry out the following duties: 
… 
Based on the information you have provided me and this history and mental status examination, Mr Wall is 
capable of deployment as an operational police officer.  … I would suggest an opinion by a forensic psychiatrist 
for a more specific assessment of risk. 
… 
However, if it were felt, that these types of subculture issues may be reasonably contributing to Mr Wall’s level 
of dissatisfaction with aspects of his workplace, then they need to be legitimately examined. 

… 
(j) If Mr Wall has impaired functioning (in work and other life roles), do you consider this impaired functioning 

is due to a psychiatric disorder? 
Currently there is no evidence that Mr Wall has impaired functioning to a major and significant degree in his 
work role.  However time will tell whether this manifests itself in frontline operational duties. 

(k) Given the background information set out in this referral, do you consider Mr Wall to be a candidate for 
medical retirement (in that he is permanently unfit to carry out further active service as a police officer)? 
There is no evidence that at present he is a candidate for medical retirement. 
… 

(l) Is psychiatric treatment indicated?  If so, what treatment? 
Psychiatric treatment is indicated.  I would suggest that he continue to see his consultant psychiatrist on a 
fortnightly basis alternating with visits to a clinical psychologist on a fortnightly basis that uses a CBT 
(Cognitive Behaviour Therapy) model as described above.  I would also recommend two further management 
strategies.  The first of these would be to recommend that you refer Mr Wall to a forensic psychiatrist for a 
specific opinion regarding risk in operational frontline duties. 
The second is to refer him to a clinical psychologist with a non-biological focus who helps him understand the 
origins of his particular personality style in relation to developmental factors that have shaped him. 
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(m) Is Mr Wall entrenched in his current pattern of behaviour – and medical treatment (of any kind) unlikely to 
bring any significant benefit, particularly in reducing the amount of sick leave taken by Mr Wall?  Please 
explain. 
Without the above being instituted on a regular basis, including good liaison between a rehabilitation provider, 
himself, his supervisors and his treating psychiatrist, it is too early to say whether his current pattern of 
behaviour is entrenched.  At this stage it is possible that a rehabilitation or injury management program will 
result in him returning to his employment and remaining in full time employment.  However it is not possible to 
guarantee significant periods of absence or sick leave will not occur.  A wait and see approach of over a specific 
time period of approximately 6-12 months is required. 

(n) Is a rehabilitation or injury management program likely to result in Mr Wall returning to employment and 
remaining in full time employment without significant periods of absence on sick leave?  If not, why not? 
This largely depends on the degree to which the management plan suggested is put into place and subsequently 
adhered to adequately.  It is too early to make comments about outcome. 

(o) Mr Wall’s sick leave record indicates that he has not significantly decreased the amount of sick leave he has 
taken since 2002.  … 
[I]t appears that there have been years where he has had minimal or no sick days.  It therefore may be that his 
sick days correlated with specific instances (such as the response to injury or the response to conflict).  Further 
delineation of a temporal relationship between these may be useful to his overall management.  It is probably 
the case that the factors that have resulted in ongoing sick days are a combination of factors (of insufficient 
treatment, a psychiatric disorder, personality factors, coping style, ‘Sick role’ behaviour, psychosocial factors). 
A lack of motivation is not likely to be a significant factor based on this assessment. 

Use of sick leave 
(p) In your view, when Mr Wall accesses sick leave in response to workplace incidents (such as his most recent 

absence from 12 to 15 August 2008), is it a medical condition that explains his absence from work (eg. That 
work conflict causes a deterioration in an existing condition) or is there a non-medical explanation?  If so, 
can you explain? 
In my view, when Mr Wall’s [sic] accesses sick leave in response to the workplace incidents, there are two 
situations in which this occurs.  The first is highly likely to be, historically, a genuine flare-up of his depressive 
and anxiety symptoms.  The second is likely to be a non-medical explanation (such as distress, frustration, 
intolerance, anger, resentment or victimisation).  It is difficult to say with precision, which of these two 
variables explain each and every period of sick leave or absenteeism.  However, if the management plan 
suggested above is put into place, then a clear and much clearer pattern will emerge. 

(q) You will note a considerable degree of conflict with his supervisors and substandard performance in 
Mr Wall’s workplace history which Mr Wall appears to attribute to victimisation by his supervisors and to his 
impairment – has there been a ‘medicalisation’ of Mr Wall’s behaviour – attributing it to a psychiatric 
condition rather than it being the responsibility of the individual? 
Once again, as described above in (p), both the above variables are triggers for what you describe as 
“substandard performance in Mr Wall’s workplace history”.  In some instances I believe that his performance 
has been affected by his depressive and anxiety symptoms (in the past) but the current issues appear more 
related to his perception of victimisation rather than his depressive illness. 
As such, his current issues are more related to personality factors rather than his Depressive Disorder. 
… 

91 On or around 20 October 2008, Mr Wall was nominated for the Commissioner’s Loss of Confidence following an investigation 
by Inspector Henderson. 

92 On 5 December 2008 Mr Wall was served with a Notice of Intention to Remove (the 2008 Notice) setting out nine grounds.  
Mr Wall was invited to provide his response, which he did on 2 January 2009 (the 2009 Response) (Respondent’s Bundle 8.1).  
Mr Wall maintained that he had been completely exonerated by the Commissioner in relation to the loss of confidence 
nomination in 2006.  He said he based his assertion on there being no charges or infringements and on counsel’s advice.  He 
disputed that he was difficult to manage in the workplace or that he acted aggressively when challenged by his supervisors.  He 
asserted that he did embrace supervision in the workplace; he denied being untruthful or misleading; denied striking a sergeant 
in the chest on 26 July 2008; he disputed the level of performance attributed to him and denied using excessive sick leave in 
circumstances when medical advice suggested personality factors were the key contributor.  He blamed the WA Police for not 
managing his illness or sick leave entitlements better. 

93 By letter dated 13 March 2009 (Respondent’s Bundle 6), the Commissioner advised Mr Wall that having received and 
analysed Mr Wall’s response, the Commissioner had sought further material which he took into account, and as a consequence 
decided to abandon grounds 3 - 9 of the 2008 Notice because he was not satisfied that they provided a sufficient basis for a loss 
of confidence. 

94 However, the Commissioner informed Mr Wall that he continued to lose confidence in him on the basis of the first two points 
in the 2008 Notice, namely that Mr Wall had failed to comply with the undertakings he gave to, and the opportunity provided 
by, the Commissioner of Police in 2006 and he was retained following consideration of removal action in 2005, by: 
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• asserting to his superiors that he was “completely exonerated” by the Commissioner of Police in relation to the 
allegations that formed his loss of confidence nomination in 2006; and 

• continuing to be difficult to manage in the workplace and frequently acting aggressively when challenged by his 
supervisors, notwithstanding management action undertaken by the WA Police. 

95 The Commissioner had previously received Mr Wall’s response to the second dot point.  In respect of the first dot point, noting 
Mr Wall’s assertion that he had been completely exonerated in relation to the 2006 loss of confidence nomination, the 
Commissioner reformulated this ground as follows: 

Having regard to your dishonest and misleading conduct in 2008 in representing to others the circumstances in which 
you were returned to duty from the loss of confidence process in 2006, I have lost confidence in the honesty and 
integrity you would demonstrate in the course of carrying out your duties as a police officer if it suited your purposes to 
be dishonest or misleading. 

96 This is Reformulated Ground 1. 
97 Mr Wall was provided with 21 days to respond to Reformulated Ground 1.  Further particulars to this ground were provided to 

him, which included the Commissioner’s view that Mr Wall had acknowledged his difficulties and sought a further chance to 
prove himself, including giving an undertaking to accept whatever conditions the Commissioner chose to impose upon him.  
The particulars also noted that Mr Wall’s subsequent comments regarding having been completely exonerated were contrary to 
Mr Wall’s own submission at the time, in respect of his comment to the meeting of 31 January 2008 that he had been “tricked 
into” the MAP and in the comments he made to the Commissioner of Equal Opportunity. 

98 On 3 April 2009, Mr Wall via his legal representative, provided his response to the reformulated grounds (Respondent’s 
Bundle 5).  He explained his position, stating that the Commissioner had placed undue weight in his use of the words 
“completely exonerated” and that in using those words he has relied upon legal advice.  He referred to the positive views about 
his prognosis by three psychiatrists.  He also noted that the MAP had not been extended after 31 January 2008 and that he was 
on full and unrestricted operational duties.  However, subsequent to making a complaint to the Equal Opportunity Commission 
(EOC) in April 2008 he was made non-operational on 2 May 2008. 

99 On 21 April 2009 Mr Wall’s legal representative wrote to the Commissioner noting information from the medical report by 
Mr Wall’s treating psychiatrist, Dr Risbey, but a full copy of this medical report was not provided to the Commissioner 
(Respondent’s Bundle 4). 

100 By letter dated 23 April 2009 (Respondent’s Bundle 3) the Commissioner informed Mr Wall that he was not satisfied that his 
integrity, honesty and conduct were of a standard expected and required of an officer of the WA Police and that he was not 
prepared to give Mr Wall another chance, only to find himself in the same position in the future, dealing with attitude issues.  
Accordingly, he recommended to the Minister of Police and Emergency Services that Mr Wall ought to be removed. 

The Commissioner of Police’s reasons for deciding to take removal action 
101 The Commissioner submitted that he decided to take removal action under s 8 of the Act as he has lost confidence in 

Mr Wall’s ability to remain as a member of the WA Police, having regard to Mr Wall’s integrity, conduct and honesty.  He 
says that Mr Wall’s conduct in 2008 in representing to others the circumstances of his return to duty from the Loss of 
Confidence process in 2006 demonstrate a lack of honesty and integrity such that the Commissioner could not be confident that 
he would carry out this duties with honesty and integrity if it did not suit him to do so. 

102 The particulars provided by the Commissioner include: 
1. Mr Wall’s reaction to the delivery of the MAP on 29 September 2006 being at odds with his undertakings that he 

would accept the conditions imposed by the Commissioner. 
2. His assertion on 31 January 2008 that he was “tricked” into accepting MAP was at odds with his undertaking to the 

Commissioner. 
3. His assertion in his 2008 Response that he “had no problems at all” with the Commissioner’s conditions was at odds 

with his complaint to the Commissioner of Equal Opportunity in 2008. 
4. He did not address in the 2008 Response his misleading statements notwithstanding that they were squarely put to 

him. 
5. It was open to him to conclude that Mr Wall gave the undertakings that he was prepared to accept any condition 

imposed upon him on his return to work because he knew his job was at stake. 
103 The Commissioner says that Mr Wall’s apparent contrition, acceptance of responsibility for his actions and his commitment to 

return to work under any conditions to be imposed by the Commissioner were conditions precedent to the Commissioner’s 
decision to remove the stand down action following the Loss of Confidence Notice in 2006.  Mr Wall’s subsequent conduct is 
said to have demonstrated that in fact he lacked contrition, he had not accepted responsibility, and he was not prepared to 
return to work under the conditions imposed. 

104 As to the second ground for removal, the Commissioner says that a range of incidents and Mr Wall’s lack of insight into his 
own behaviour mean that he is difficult to manage in the workplace.  Medical reports attest to Mr Wall’s fitness to continue in 
the role of Police Officer, however, it is his operational fitness which prevents his return to work on a regular basis. 

105 Finally, the models and strategies suggested to the Commissioner by Dr Assumption on 8 September 2008 might bring benefits 
to Mr Wall in his return to work, however, they were elaborate and resource intensive, and would enable Mr Wall to “work 
through” his personality issues with a psychologist to develop an understanding of the “development of (his) personality style”.   
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However, there is no assurance that this treatment would be successful or reduce the amount of sick leave taken by Mr Wall.  
The Commissioner says that such support would be excessive and beyond community expectations in respect of his managing 
his workforce.  The Commissioner was not prepared to extend to Mr Wall a further opportunity when his conduct and his 
performance did not demonstrate that such support was warranted. 

Grounds of Appeal as per Notice of Appeal 
106 The Notice of Appeal filed on 4 June 2009 is in detailed narrative form setting out Mr Wall’s perspective of the circumstances 

leading to and including his removal.  It does not clearly identify particular grounds other than by way of commentary within 
the narrative.  The following is a summary of the appeal. 

107 Mr Wall says that he suffers a depressive disorder which was treated from about 2003 and resulted in his taking extensive 
periods of sick leave, each occasion being accompanied by a medical certificate and approved by the Commissioner. 

108 He says that it is oppressive or unfair to refer to excessive amounts of sick leave, given that the Commissioner never contacted 
his treating doctor or attempted any type of return to work or rehabilitation with him.  Mr Wall says he authorised his doctor to 
release information to the Commissioner including during the course of an EOC conciliation conference.  He says the 
Commissioner approved more sick leave saying that his return to work under the rehabilitation program, prescribed by his own 
doctor, would be too difficult, that the Commissioner had not discussed that assessment with him and has refused to follow the 
advice of his own employed doctor and Mr Wall’s doctor since 2 May 2008. 

109 In September 2009, the Commissioner commenced a Loss of Confidence process against Mr Wall and he was stood down 
from duties.  This related to allegations arising in 2002. 

110 On 2 March 2006, the Commissioner withdrew the Loss of Confidence process and Mr Wall was returned to duty on a “return 
to work program”.  Mr Wall says that Mr Pidco of the WA Police Union spoke to him regarding the Commissioner’s decision 
to withdraw the Loss of Confidence process and that Mr Wall understood from Mr  Pidco that he had been “completely 
exonerated” by the Commissioner. 

111 On 11 March 2006, Mr Wall received a letter from the Commissioner reinstating him.  He says the letter left him confused 
about the Commissioner’s intentions, that he believed he had been exonerated and was returning to work under conditions to 
be decided. 

112 Around the middle of March 2006, Mr Wall attended for duty at the Cannington Police Station but was told that they were 
unprepared for his return and he was requested to take accrued annual leave until May/June 2006 to enable preparation for his 
return.  Mr Wall says he took that leave in good faith.  On 16 June 2006, his leave expired and he was advised to report to the 
Joondalup Police Academy for a 12 week retraining course on account of the length of his absence from duty.  This training 
course was completed on 26 August 2006 and he resumed duty at Cannington Police Station. 

113 Mr Wall says that on 29 September 2009, he met with Superintendent Maines, Inspector Young and Senior Sergeant 
Herrington.  Mr Maines told him that a MAP would apply to him, involving a 12 month intensive supervision and mentoring 
arrangement.  The MAP was “not a punitive or adversarial” action and Mr Wall was invited to read and discuss the MAP 
before signing it.  Mr Wall drew attention to what he believed were factual inaccuracies in the MAP and he says that 
“Mr Maines and Mr Young immediately took offence and told (him) (he) was being argumentative and adversarial” and 
reminded him of his subordinate rank.  Although he did not feel comfortable about signing the document due to the 
inaccuracies, Mr Wall says that he did so because he agreed to the conditions contained within the MAP.  He says Mr Maines 
advised him that successful completion of the 12 months’ MAP would confirm his status as a Senior Constable. 

114 Mr Wall denies that he was argumentative or aggressive in this meeting. 
115 According to Mr Wall, during the period of the application of the MAP he worked diligently, received numerous 

commendations from members of the public and supervisors, and there were no adverse comments or actions of any sort 
against him.  He says that his Developing People for Success file reflected his positive efforts.  However, he did not have 
access to career advancement opportunities and he was denied receipt of his 15 years’ service medal during the term of the 
MAP. 

116 Mr Wall says that he had previously been advised that the MAP would apply for 12 months beginning when he started at the 
Police Academy in June 2006 so he anticipated that it would expire in June 2007.  However, he received no advice of the 
MAP’s completion. 

117 On 10 November 2007, Mr Wall queried his status via email, requesting advice of the completion of the MAP and of his 
service medal status.  He says he received no response. 

118 From 14 November 2007 to 31 January 2008, Mr Wall was on approved sick leave. 
119 On 31 January 2008, while on sick leave, Mr Wall says he attended what he describes as “an informal and entirely voluntary” 

meeting with Superintendent Brown, OIC-SEMD, Inspector Bell from Health and Welfare Division, and Inspector Russell.  He 
says that Mr Brown commenced by saying that he would be “very frank” and Mr Wall says he responded that he “intended to 
be likewise”. 

120 During the meeting Mr Wall said that he has been “completely exonerated” by the Commissioner with regard to the 2005 stand 
down relating to the Loss of Confidence process of that time.  He says that by using the word “exonerated” he meant that the 
Loss of Confidence against him had been withdrawn, as he understood from his solicitor. 

121 At the conclusion of the meeting, Superintendent Brown advised him that the MAP would cease and Mr Wall says that this led 
him to believe that he had “fully and faithfully discharged the Commissioner’s conditions” established by the MAP.  He then 
returned to full operational duties. 
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122 Mr Wall denies that he behaved in this meeting in a way which would raise concerns that he was aggressive or mentally 
unstable, nor was he insubordinate or misleading.  He says that if that was the case, it was inconsistent with the restrictions on 
him being lifted and he being returned to full front line duties with all of the use of force options available to him. 

123 On 26 March 2008, Mr Wall’s medical practitioner recommended that he apply for sick leave due to recent “numerous very 
traumatic personal events”, he submitted the medical certificate provided to him and his sick leave was approved.  Mr Wall 
says he requested assistance from the Health and Welfare Division and Inspector Ball arranged for him to be assessed by 
Dr Peter McCarthy, the psychiatrist appointed by the Commissioner.  Dr McCarthy said he was fit for full operational duties, 
including carrying a firearm, and recommended that he return to work in 2 weeks and be reviewed in 2 months.  Mr Wall’s 
own psychiatrist, Dr Risbey, also cleared him to return to full operational duties. 

124 On 2 May 2008, Mr Wall was removed from operational duties and instructed to attend to office duties only.  No explanation 
was given to him. 

125 On 1 August 2008, Mr Wall was told that he was restricted from access to the armoury, all use of force options and all 
interactions with members of the public, he was told that he had been witnessed “acting adversely to stress” and was viewed as 
a danger to the public. 

126 On 20 August 2008, at the Commissioner’s direction, Mr Wall was psychiatrically assessed by Dr Assumption.  Mr Wall 
believes Dr Assumption recommended a graduated return to duties within 3 months. 

127 Mr Wall referred to a complaint he made in March/April 2008 to the EOC alleging unlawful discrimination on the grounds of 
impairment.  He says that Dr Assumption’s examination of him occurred within a week of the breakdown of the conciliation 
process before the EOC at which the Commissioner had withdrawn from conciliation.  Mr Wall refers to this being the date of 
a letter by Mr Italiano, the Acting Executive Director for WA Police, on behalf of the Commissioner, where he proposed that 
Mr Wall return to work at a different station to give Mr Wall a fresh start. 

128 According to Mr Wall, Dr Assumption recommended that Mr Wall “re-obtain full operational duty and carriage of all force 
options, including firearms and ammunition”.  Dr Assumption reported that he could not see any evidence of aggressive or 
hazardous behaviour and is said to have dismissed the allegations regarding Mr Wall’s meeting with Superintendent Brown on 
31 January 2008 as normal given the circumstances where a person may feel chronically victimised. 

129 Until 31 August 2008, Mr Wall remained restricted in the performance of his duties in accordance with Senior Sergeant Cox’s 
instruction.  On 31 August 2008 until 7 October 2008 Mr Wall took annual leave. 

130 On 7 October 2008, Mr Wall was served with a Stand Down Notice citing 9 grounds for that stand-down. 
131 On 4 December 2008 he was served with a Notice of Intention to Remove him due to loss of confidence based on those 9 

grounds. 
132 Mr Wall said that the intention to remove him was in conflict with Mr Italiano’s proposal at the EOC’s conciliation to transfer 

Mr Wall to another station in a different district to give him a fresh start. 
133 On 2 January 2009, Mr Wall responded to the Commissioner’s Intention to Remove Notice. 
134 On 13 March 2009, the Commissioner served Mr Wall with reformulated grounds for his removal, abandoning 7 of those 

grounds.   
135 On 3 April 2009, Mr Wall’s solicitor responded to the reformulated grounds.  On 23 April 2009 the Commissioner wrote to 

Mr Wall stating that he had irretrievably lost confidence in him and his removal was later approved by the Minister for Police. 
Response to appellant’s ground of appeal 
136 As noted in [106] the Notice of Appeal does not identify a particular ground of appeal, however, the respondent has attempted 

to distil from the Notice of Appeal a series of grounds, in the absence of any defined grounds of appeal.  Those grounds of 
appeal have been answered by the respondent in the following terms: 

Appeal Ground 1. 
Failure to provide sufficient investigation or evidence of the alleged matters causing his dismissal of me 

137 The respondent says there was a sufficient investigation and has cited the investigation by Inspector Henderson dated 
17 October 2008, into Mr Wall’s conduct and behaviour since September 2006.  That report was extensive and detailed. 

138 A review officer was appointed and undertook a review of the investigation.  Mr Wall was given the opportunity to respond 
and did so.  He was then given particulars of the Reformulated Ground 1 and an opportunity to provide, and did provide, a 
response to that Reformulated Ground 1. 

139 The Commissioner has set out the evidence upon which he relied to determine his loss of confidence in Mr Wall’s suitability to 
remain a member of the WA Police. 

Appeal Ground 2 
Has attempted to manipulate the grounds causing him to lose confidence and adjust them as he sees fit with a particular 
bias with complete disregard of the available evidence 

140 The Commissioner says that he is entitled to take into account any written submissions received from the member and is not 
precluded from not proceeding with particular grounds, reformulating existing grounds or formulating new grounds, in 
accordance with the Act or the Police Force Regulations. 
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141 The Commissioner set out the process that was followed and says that these comply with the requirements of the Act and the 
Police Force Regulations. 

Appeal Ground 3 
He made his determination subsequent to his response to a formal complaint I had made to the EOC in April 2008 of 
Discrimination based on impairment and other victimization 

142 The Commissioner says that provided he acts reasonably and lawfully in all respects, the mere fact that a member has lodged a 
complaint to the EOC or any other external body, is irrelevant to the Commissioner’s responsibility under the Act to assess the 
suitability of officers.  Were the Commissioner to take the approach suggested by Mr Wall, then an officer could deliberately 
make complaints to external bodies such as the EOC in an attempt to hinder the Commissioner in his attempts to manage his 
workforce and assess their suitability.  He has noted that Dr Peter McCarthy’s report of 16 January 2008 expressed the opinion 
that Mr Wall had lodged the EOC complaint “mainly to empower himself against his superiors as opposed to any real 
grievance” (Appellant’s Document, (209)). 

143 The Commissioner also says that there is no nexus between the facts of Mr Wall’s complaint to the EOC and the performance 
management of Mr Wall that lead to his removal from office.  Whilst those events occurred to some extent simultaneously, the 
timing of the appellant’s complaint to the EOC did not affect the respondent’s processes. 

144 The Commissioner has since set out a chronology which he says demonstrates that the performance management process 
preceded Mr Wall’s complaint to the EOC. 

145 After 11 July 2008, when the Commissioner became aware of Mr Wall’s complaint to the EOC, the decisions made with 
respect to management of Mr Wall were unrelated to the mere fact that he had made a complaint to the EOC.  The 
Commissioner then sets out the particulars and the chronology involved. 

Appeal Ground 4 
The Commissioner’s decision has been affected by untruthful allegations against me that had only come to my attention 
after I sought response from him and others re the attempted conciliation process of the EOC 

146 The Commissioner says that Mr Wall was made aware of concerns about his conduct and performance prior to his participation 
in the conciliation conference at the EOC on 20 August 2008, and sets out the circumstances of Mr Wall being made aware of 
concerns from 30 January 2008 when he met the District Superintendent.  Also, Mr Wall was advised of Senior Sergeant Cox’s 
concerns on 5 August 2008.  Further, Mr Wall was provided with an opportunity to inspect materials relied upon by the 
Commissioner, and in his response did not dispute or did not address comments that he made that he had been “completely 
exonerated” and that he was “tricked”. 

Appeal Ground 5 
The Commissioner had victimized me in the work place after that date and subsequently refused to follow the certified 
instruction of 3 emminently (sic) qualified Medical Practitioners including 2 of his own employee and, instead, had 
repeatedly acted in contravention of their instructions, including with regard to specific qualified advice regarding the 
allegations causing his dismissal 

147 The Commissioner notes that he is entitled to seek the opinion of medical practitioners with respect to various matters 
including the member’s fitness for duty.  However, the ultimate control and management of the police force is vested in him.  
He is not required to follow the instruction of a medical practitioner with respect to deployment of his officers to particular 
duties.  Dr Assumption’s report of September 2008 contained recommendations which were within the Commissioner’s 
discretion to accept or not.  Those recommendations for the intensive treatment and allocation of resources to enable Mr Wall 
to “work through” personality issues and “understand the development of (his) personality” were made without any assurance 
that the treatment would be successful and reduce Mr Wall’s sick leave.  In the circumstances, the Commissioner decided not 
to implement the recommended strategy, particularly as Mr Wall had already been given a chance to rectify his performance 
and conduct. 

Appeal Ground 6 
The Commissioner has stated that I had failed to honour my obligations to him and with regard to a 2005 Loss of 
Confidence Proceedings whilst refusing to acknowledge the available evidence that indicated that he had formally 
withdrawn those obligations on January 31 2008 

148 The respondent says that Mr Wall misunderstands the basis of the Commissioner’s loss of confidence in the Reformulated 
Ground 1.  The Commissioner says it was Mr Wall’s conduct in protesting the imposition of the MAP itself that constituted his 
failure to fulfil his obligations to the Commissioner rather than a technical breach of the MAP.  The Commissioner has 
identified Mr Wall’s conduct in this respect which preceded the lifting of the MAP on 31 January 2008.  It related to the “deal 
that was struck between the Commissioner and the appellant in 2006 which relied upon Mr Wall’s apparent contrition, 
acceptance of the responsibility for his actions and commitment to return to work under any condition to be imposed by the 
Commissioner”.  Mr Wall’s subsequent conduct on a number of occasions demonstrated that he lacked contrition and had not 
accepted responsibility for those matters which lead to the 2006 nomination for Loss of Confidence and he was not in fact 
prepared to return to work under any condition imposed by the Commissioner.  The particulars of that conduct include his 
reference to him being “tricked” into the MAP, District Superintendent’s comments as to Mr Wall’s conduct and attitude 
during the meeting on 29 September 2006, Mr Wall’s complaint to the Equal Opportunity Commission including that he 
asserted that the Commissioner had withdrawn the Notice and had completely exonerated him, and that he was bullied into 
accepting a punitive document that contained allegations about which he had been exonerated. 
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Appeal Ground 7 
He has contravened his own managerial code of conduct and his stated ethos causing him to accept secret reports with 
the most biased and defamatory content as fact without any examination or recource [sic] afforded to my account. 

149 The Commissioner denies receiving any secret reports and says that the material considered by him was made available to 
Mr Wall and he was provided with an opportunity to respond to that material. 

Appeal Ground 8 
He has failed to honour a signed agreement with me in a form of a management action plan that I “was to be closely 
monitored under close supervision” with mentoring and regular, open, fair, transparent and accountable meetings 
between his supervisors and with specific regard to its expectations of me 

150 The Commissioner says that the reasons for the removal included misrepresentation of the circumstances of his intention 
following the 2005 Notice.  Further, Mr Wall has not demonstrated the basis for any allegation that the Commissioner has 
failed to closely monitor him.  The Commissioner also says that Mr Wall was difficult to manage in the workplace and 
continued to respond in an argumentative and aggressive manner when confronted with issues relating to his conduct, 
performance and sick leave.  This made it increasingly difficult for his supervisors to discuss his progress with him. 

Appeal Ground 9 
He failed to honour the terms of his own management action plan in that the plan would expire in 12 months, 
notwithstanding any alternative advisement give (sic) to me 

151 The Commissioner says that the MAP provided for re-training, appraisal of the level of performance, and for conditions to 
apply if the MAP requirements were not completed.  After 12 months Mr Wall’s performance was to be reviewed and if 
required, further interventions would be implemented.  Mr Wall acknowledged this, and signed the conditions of the MAP.  
However, he did not perform to a satisfactory standard as reported in a progress report dated 20 September 2007.  He had taken 
significant periods of leave and had failed in a number of respects.  His absence made it difficult to supervise and develop him 
and he did not demonstrate the required level of accountability and competency.  Therefore, it was recommended that the MAP 
be extended for 3 months.  A further performance report endorsed this proposal. 

152 On 30 January 2008 District Superintendent Brown and a representative Inspector met with Mr Wall and he was advised of 
their intention to extend the MAP due to his extended period of absence and concerns with his performance.  However, 
Mr Wall became extremely hostile during this meeting and failed to accept the extension of the MAP.  Therefore, District 
Superintendent Brown did not extend the MAP but instructed Mr Wall’s supervisors to continue to closely supervise him.  This 
did not constitute a formal successful completion of the MAP but merely provided for further conditions in accordance with 
the initial MAP arrangements. 

153 Also, following concerns about Mr Wall’s demeanour during that meeting, it was arranged for him to be assessed by a 
consultant psychiatrist. 

Appeal Ground 10 
He dismissed me based on unqualified speculation by him with regard to my integrity on the basis of an opinion held by 
me at this time when I was suffering exacerbated illness caused in no small part by the chronic and increasing 
victimisation I suffered 

154 The respondent says that prior to the Notice of Appeal, Mr Wall had not contended that the opinion held by him, presumably 
related to him being “completely exonerated”, was in any way attributable to exacerbated illness, nor was there any medical 
evidence to support such a claim.  This is consistent with the position he advanced in his Response to the Notice of Intention to 
Remove and the Reformulated Grounds, where he explained his comment of being “completely exonerated”, saying that his 
opinion was based on the fact that there was no outstanding disciplinary action, that there had been no charges, infringements 
or counselling as a result of those charges and also that he relied upon the advice of his solicitor in coming to that opinion. 

155 The Commissioner also noted that Mr Judd, Mr Wall’s then legal representative, in a letter dated 3 April 2009 (Respondent’s 
Bundle 5, (6)), said that Mr Wall’s assertions were an “unfortunate and mistaken” use of the words “completely exonerated”. 

Appeal Ground 11 
He has alleged a lack of commitment and failure to complete the Management Action Plan despite my own 
interpretation that I was vigilant to its conditions, a point that I have consistently made.  His action of formally 
removing me from all obligations to the Management Action Plan on January 31st 2008 provided to me a reasonable 
basis for determining that he agreed with me 

156 The respondent says that this has been addressed in the response to ground 6. 
Appeal Ground 12 

It is interesting that none of the accusations causing the Commissioner’s dismissal had been brought to my attention 
prior to his enforced total isolation from the work place in October 2008.  I have never been interviewed, counselled or 
otherwise regarding what could reasonably described as very serious allegations 

157 The Commissioner says he is required to provide sufficient notice of the grounds of removal and to provide an opportunity to 
respond to those grounds and he did so.  Mr Wall responded and his response was considered.  The Commissioner says he is 
under no obligation to interview or counsel Mr Wall during this process.  The Commissioner says he has complied with all 
statutory obligations during this process. 
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Appeal Ground 12 [sic] 
I believe it is extremely unfair that he has maintained an extremely biased and prejudicial focus with relation to what 
inquiry he has made whilst completely ignoring very important and relevant evidence to suit ill-perceived focus 

158 The Commissioner says he has taken into account all of the evidence before him, including the evidence provided by Mr Wall 
prior to reaching his recommendation to remove Mr Wall from the WA Police. 

Consideration and Conclusions 
159 In deciding an appeal under the Act, the WAIRC is required to consider the requirements set out in s 33Q(1) and (4) which are 

in the following terms: 
33Q. Proceedings on appeal 

(1) On the hearing of an appeal instituted under this Part, the WAIRC shall proceed as follows -  
(a) first, it shall consider the Commissioner of Police’s reasons for deciding to take removal action; 
(b) secondly, it shall consider the case presented by the appellant as to why that decision was harsh, 

oppressive or unfair; 
(c) thirdly, it shall consider the case presented by the Commissioner in answer to the appellant’s case. 

(4) Without limiting the matters to which the WAIRC is otherwise required or permitted to have regard in 
determining the appeal, it shall have regard to -  
(a) the interests of the appellant; and 
(b) the public interest which is taken to include -  

(i) the importance of maintaining public confidence in the integrity, honesty, conduct and 
standard of performance of members of the Police Force; and 

(ii) the special nature of the relationship between the Commissioner of Police and members of 
the Force. 

160 Those provisions have been considered in Carlyon v Commissioner of Police 2004 WAIRC 11966 in the following comments: 
115 Removal of an officer from the Police Force is not done as a punitive measure. In this case there is no charge of 

misconduct nor was it to be the basis upon which punishment was determined. Removal action results from the 
Commissioner of Police’s lack of confidence in a member’s suitability to continue in the Police Force, it is effected 
to protect the public, to maintain proper standards of conduct of members and to protect the reputation of the Police 
Force.  

116 Removal from the Police Force under the Commissioner of Police’s loss of confidence is not an avenue through 
which to exact retribution (Minister for Police & Another v Smith (1993) 73 WAIG 2311 at 2327). 

… 
118 The effectiveness of the police in protecting the community rests heavily upon the community’s confidence in the 

integrity of members of the Police Force, upon their assiduous performance of duty and upon judicious exercise of 
their powers (Public Service Board and Another v Morris and Martin (1984-85) 156 CLR 397 at 412). 

… 
177 In considering the case presented it is important from the Respondent’s viewpoint for the WAIRC to appreciate that 

the Commissioner of Police is entrusted with the statutory responsibility to maintain an efficient and effective 
Police Force in which the public has confidence. In performing this duty the Commissioner of Police is given wide 
powers under section 8 of the Police Act 1892 to remove officers in whom he has lost confidence. 

178 Importantly, it is emphasised that it is not the WAIRC’s role to take over the management of the Police Force with 
respect to the retention or removal of the Appellant as a member of the Police Force, by substituting our opinion for 
that of the Commissioner of Police. Adopting what was said by the WAIRC to the Minister in a report under 
section 80ZE of the Industrial Relations Act dated 18 December 1998 “… the question is whether the 
recommendation of the Commissioner of Police (to remove the Appellant) was one which was open to a fair-
minded person charged with the statutory responsibilities of the Commissioner of Police.” 

… 
180 We re-affirm acceptance of statements set out above going to the Commissioner of Police’s statutory function in 

maintaining public confidence in the Police Force and his wide powers under section 8 of the Police Act 1892, to 
ensure that the public interest is served. What needs to be identified is the test to be applied to ascertain whether the 
decision of the Commissioner of Police to take removal action relating to a member of the Police Force was harsh, 
oppressive or unfair. 

181 In this respect it is appropriate to set out what was stated by Brinsden, J in Undercliffe Nursing Home v The 
Federated Miscellaneous Workers Union of Australia, Hospital, Service & Miscellaneous, WA Branch (1985) 65 
WAIG 385: 
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“The jurisdiction has been variously stated: in re Loty and Holloway v Australian Workers’ Union (1971) AR 
95 at 99 Sheldon, J said that even though in the dismissal be it summary or on notice, the employer has not 
exceeded his common law and/or award rights, the Court was entitled to enquire as to whether the employee 
had received “less than a fair deal”. He also approved what had been said in an earlier case whether there had 
been “a fair go all round”. In a later case Metropolitan Meat Industry Board v Australian Meat Industry 
Employees’ Union (New South Wales Branch) (1973) AR 231 at 233 Watson, J thought that even if there are 
grounds for terminating the contract of employment it was still open to the tribunal to examine the severity or 
otherwise of the step of dismissal. In the majority judgment in Western Suburbs District Ambulance Committee 
v Tipping, at 277 their Honours stated the question as being “whether the employer’s action was harsh or unjust 
or that the employer had abused his right to dismiss his employee”. In that case they considered the union had 
made out its case in connection with an employee whose services had been terminated pursuant to the award 
without any reason being given, the employee having been of impeccable conduct and service over a long 
period of years. Finally, in North West Council v Dunn 129 CLR 247 at 263 Walsh, J specifically approved a 
test stated by McKeon, J in the case immediately last cited as being the question to ask: 

Has there been or has there not been oppression, injustice, or unfair dealing on the part of the 
employer towards the employee? 

As His Honour points out the question to be investigated is not a question as to the respective legal rights of the 
employer and the employee but a question whether the legal right of the employer has been exercised so harshly 
or oppressively against the employee as to amount to an abuse of that right?” 

182 While the notion of a “fair go all round” encapsulates the test against which harshness, oppressiveness or unfairness 
of a member’s removal is to be judged in an industrial sense, the provisions of section 33Q(4) of the Act impose a 
specific duty on the WAIRC in determining an appeal in that “it shall have regard to – 

(a) the interests of the Appellant; and 
(b) the public interest, which is taken to include  

(i) the importance of maintaining public confidence in the integrity, honesty, conduct and 
standard of performance of members of the Police Force; and 

(ii) the special nature of the relationship between the Commissioner of Police and members of 
the Force.” 

183 This provision ensures that the industrial standard based as it is on an employer/employee relationship is, in the 
circumstances of this statutory appeal process, particular to the service within the Police Force. 

184 The interests of the Appellant and those aspects of public interest which go to the maintenance of public confidence 
in the Police Force have been identified by the parties in the cases considered here under section 33Q(1) of the Act, 
or in the reiteration by the WAIRC of legal principles which apply in an appeal. 

185 What has not been articulated is the special nature of the relationship between the Commissioner of Police and 
members of the Police Force under section 33Q(4)(b)(ii) of the Act, which goes to the public interest and how these 
are to be regarded by the WAIRC in determining the appeal. 

186 In our view this provision serves to remind the WAIRC to take into account that the nature of the relationship 
between the Commissioner of Police and members of the Police Force extends beyond those duties and obligations 
which are implied in normal employer/employee relationships. It goes beyond the member’s duty of honesty, 
fidelity, obedience and to co-operate and the Commissioner of Police’s duty to provide training and a safe work 
environment. It encompasses the commitment of a member to discharge the requirements of his/her commission 
whether on duty or off duty and to serve as a member of a disciplinary force. While the very nature of policing 
assumes that the environment in which members discharge their duties will not always be safe it is the duty of the 
Commissioner of Police to ensure that members receive appropriate education, training, information and 
supervision in order for them to make decisions appropriate to the proper discharge of their duties and in the public 
interest. 

187 It is within the context of this relationship between the Commissioner of Police and the Appellant that the WAIRC 
must, in addition to the other matters cited in the statute, have regard in determining the appeal. 

188 We consider that the specific requirements for the WAIRC to have regard to the interest of the Appellant and the 
public interest which is taken to include those matters set out in section 33Q(4)(b)(ii) of the Act can be 
accommodated with the industrial notion of a “fair go all round”.  We now turn to the grounds of the appeal and 
matters which were argued before us. 

161 While we have noted that there are no specific grounds to the appeal, and that the Commissioner has attempted to distil 
grounds for the purpose of responding to the appeal, we intend to make findings of fact and then relate them to the issues 
which we have identified in the Notice of Appeal, as well as those identified by the Commissioner. 
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162 There are two particularly significant pieces of correspondence for the purposes of this appeal.  The first is Mr Wall’s 2005 
Response to the November 2005 Notice of Intention to Remove (Respondent’s Bundle 6.1), Mr Wall’s response was detailed.  
He provided explanations for his poor performance, but most significantly he accepted that his performance had been 
inadequate.  Part of the reason he gave was his poor health, both physical and mental.  However, he said he was now feeling 
well and able to cope.  His medical condition had stabilised and his personal life had improved.  He sought a chance to prove 
himself, and undertook to work under any conditions the Commissioner sought to impose.  If he did not then meet the 
Commissioner’s standards, he would voluntarily resign.  He sought an opportunity to “relearn tasks”, to be appropriately 
managed and supervised.  He reiterated that he committed to resigning if he failed. 

163 This was an acceptance of responsibility and an expression of contrition.  It was a plea for another chance, with a commitment 
to work under any conditions the Commissioner imposed, and a reassurance that both physically and mentally, he was able to 
perform to the required standard.  His personal life was settled. 

164 The other significant piece of correspondence for the purposes of this appeal is the Commissioner’s response, the letter of 
11 March 2006 (Respondent’s Bundle 13E).  It made very clear that he had concluded that Mr Wall’s work performance was 
not up to the required standard and was not acceptable.  Although he noted Mr Wall’s acceptance of responsibility, he 
remained sceptical.  He described Mr Wall’s neglect of his duties and their consequences.  He was not prepared to accept that 
Mr Wall’s depression was a complete explanation for his poor performance, and was critical of Mr Wall for hiding the impact 
of his condition.  The Commissioner then said that in spite of his scepticism he was prepared to take Mr Wall at his word and 
give him another chance.  If he “did not embrace this opportunity, your career in the WA Police will be over”.  A strict 
performance management programme was foreshadowed. 

165 Therefore in this exchange, Mr Wall purported to accept responsibility for his inadequate performance, commit to improving 
and to accepting any condition imposed on him, and he sought another chance.  The Commissioner’s response was to note that 
Mr Wall had been neglectful of his duties, this was not acceptable, and his conduct was well below community expectations. 

166 For Mr Wall, in the face of his own admissions and of the Commissioner’s letter, to have subsequently claimed to have been 
exonerated was either dishonest or deluded.  Merely because he was returned to duty without formal charges or disciplinary 
action did not mean that he was excused.  On the contrary the letter was very clear, that he was not only not exonerated; he was 
found to have performed inadequately and was being given another chance, on strict terms.  He was to be retrained, and to be 
closely supervised.  He was on his last chance and this was made clear to him.   

167 A number of other instances raise questions about Mr Wall’s honesty and credibility in this process.  These include his 
assertion that he had been tricked into the MAP, which is contrary to his submission to us that although there were inaccuracies 
in the document, he signed the MAP because he agreed to its conditions.  Also, he had undertaken to the Commissioner earlier 
to work under any conditions the Commissioner chose to impose. 

168 Also, Mr Wall asserts that the MAP was due to expire 12 months after he commenced retraining at the Academy, in June 2006.  
The MAP itself said that it was to be for “12 months from the date of Senior Constable Wall recommencing at the Cannington 
Police after completion of Academy retraining” which was September 2006.  (Respondent’s Bundle 13G).  It also noted that 
“[f]ailure to complete the requirements of the MAP will require a further review of Wall’s workplace performance and such 
further interventions as considered appropriate”.  There was no agreement that at the completion of 12 months, the MAP would 
cease and Mr Wall would be released from its conditions if he did not achieve the required standard. 

169 Further still, Mr Wall portrays his meeting with Inspector Brown and others in January 2008 as being the point when the MAP 
was discharged, as if he had successfully completed it.  Yet it was clear that it was not successfully completed, and Inspector 
Brown had wanted to extend it for three months.  In the face of Mr Wall’s attitude and his refusal to agree to its formal 
extension, it was replaced by continued close supervision, not by any acceptance that Mr Wall was performing adequately. 

170 We also find that Mr Wall was challenging in his behaviour towards his superior officers when they attempted to manage him.  
When he was presented with the MAP he became argumentative, uncontrolled and disrespectful.  This is not consistent with 
his being contrite and prepared to accept the conditions the Commissioner had proposed, nor is it consistent with the attitude 
and behaviour expected of an officer in dealing with other officers, especially superior officers. 

171 We note here that Dr Assumption referred to Mr Wall’s psychiatric illness being in remission, but that he had feelings of 
victimisation and resentment in relation to the workplace, and his absences from work may be related to a combination of 
factors, “of insufficient treatment”, “a psychiatric disorder”, “personality factors”, “coping style”, “‘Sick Role’ behaviour”, 
“Psychosocial factors”.  They may be a consequence of a genuine flare up of his depressive and anxiety symptoms, or they 
may be due to non-medical explanations “such as distress, frustration, intolerance, anger, resentment or victimisation”; that the 
“current issues were more related to personality factors rather than his Depressive Disorder” (Respondent’s Bundle 13PQ). 

172 Mr Wall’s absences made management of him difficult.  Those absences may be a reflection of his personality style whereby 
he responds at times of stress or distress, particularly interpersonally generated distress, with avoidance. 

173 Dr Assumption also noted that Mr Wall had a particular response to authority figures, and this was reflected in his attitude and 
behaviour towards his supervisors. 

174 Mr Wall’s absences were for significant periods, being 38 out of 132 weeks.  When he became aware of the intention to extend 
the MAP, Mr Wall was again absent for an extended period.  When it was put to him that his absences and other difficulties 
meant that there had not been sufficient time to properly assess him, he again wrongly asserted that he had previously been 
completely exonerated and said he would not agree to the MAP being extended.  He said then that he had been “tricked” into 
the MAP.  He was described as being extremely hostile in the meeting with the District Superintendent on 31 January 2008. 

175 Mr Wall was not at all in a position at that point to refuse to participate in an extension to the MAP if he wished to continue in 
the service.  Yet he did refuse. 
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176 It is clear to us, and we find that Mr Wall lacked any comprehension, acceptance or insight into the situation he was in.  He 
portrayed it to be one where he was exonerated, blameworthy only in the slightest degree and that he was being victimised and 
subjected to trickery.  Yet:  

1. He had previously accepted his failings (albeit with explanations); 
2. He undertook to rectify the situation if given another chance; 
3. He undertook to accept any conditions imposed on him; and 
4. He was indeed difficult to manage in that when challenged or corrected by a superior, he was hostile, 

argumentative, uncontrolled and disrespectful.  This was reported by Inspector Young.  Sergeant Tolan had 
reported that he had been agitated and aggressive when spoken to.  District Superintendent Brown reported that 
Mr Wall was extremely hostile during their meeting in January 2008. 

177 Therefore, taking account of all of the circumstances, we find that the Commissioner was justified in losing confidence in 
Mr Wall as a member of the WA Police in that he had been dishonest and misleading regarding the 2006 Loss of Confidence, 
and that it was not unreasonable for the Commissioner to have lost confidence in the honesty and integrity Mr Wall would 
demonstrate in the course of carrying out his duties.  We also find that the Commissioner was justified in concluding that 
Mr Wall was difficult to manage in the workplace. 

178 As to Mr Wall’s grounds of appeal, it is not to the point that the Commissioner approved his periods of sick leave, or that they 
were accompanied by medical certificates.  On the contrary, this demonstrates a preparedness on the part of the Commissioner 
to give Mr Wall the benefit of leave should he have been genuinely ill. 

179 However, the evidence including Mr Wall’s own statements, Dr Risbey’s report and that of Dr Assumption demonstrate that 
Mr Wall’s absences were not all necessarily associated with his illness, but some may have been related to personality factors 
and Mr Wall’s own responses to conflict and distress where he perceived that he was being victimised.  We see no particular 
evidence of victimisation; rather that there were efforts to have Mr Wall behave and perform according to the required 
standards and in accordance with the MAP that he himself agreed to. 

180 We do not accept Mr Wall’s explanation for his use of the term “completely exonerated”.  Mr Pidco may have informed 
Mr Wall that he was to return to duty without any formal disciplinary measures, however, the Commissioner’s letter made the 
situation of return to duty very clear, and that was not in circumstances of him having been exonerated. 

181 As to the issue of the Commissioner not accepting a return to work under the conditions or programme recommended by 
Dr Assumption, Dr Assumption’s proposed programme would have seen a detailed, complex system put in place, involving 
multiple layers of reporting, liaison and treatment.  There was no guarantee that this would result in Mr Wall returning to work 
in a productive and cooperative manner, where lengthy periods of leave would not be likely to arise.  Further, the purpose of 
that programme was not to deal with rehabilitation from illness but to enable Mr Wall to recognise and deal with personality 
issues which were preventing his being a productive and cooperative officer.  To have implemented such a programme would 
not have been a reasonable response by a Commissioner charged with managing the police service in the best interests of the 
community. 

182 While Mr Wall says that his performance while under the MAP was diligent and subject to commendations, it was also subject 
to problems associated with his attitude to his superiors, something recognised by Dr Assumption, and significant periods of 
absence. 

183 Mr Wall says that the MAP was brought to an end and he had fully and faithfully discharged the Commissioner’s conditions.  
In fact it was brought to an end when the Commissioner would have preferred it to continue because Mr Wall’s absences and 
other circumstances had not enabled a proper and full 12 months of supervision and assessment.  Only Mr Wall’s objection to 
it continuing brought it to a halt, not its satisfactory completion.  The performance management and supervision were to 
continue. 

184 Mr Wall complains that the Commissioner’s actions in his Loss of Confidence are in conflict with Mr Italiano, the Acting 
Executive Director, proposing in conciliation proceedings in the EOC, a return to work at a different station to give Mr Wall a 
fresh start.  The fact of the Commissioner withdrawing from conciliation soon thereafter, and the Commissioner’s response, 
make clear that the proposal in conciliation was not one that the Commissioner himself accepted but rather a proposal to 
resolve a complaint.  Therefore, we do not think that because one of his officers may have acted in a way which was in conflict 
with the Commissioner’s general direction, that this undermines the Commissioner’s decision, albeit that Mr Wall may have 
been entitled to have been confused by that conflict for a short time. 

185 Mr Wall says there was not sufficient investigation of the circumstances, however, he does not identify particular deficiencies.  
The material before the WAIRC demonstrates a detailed and, on its face, thorough investigation and assessment of the 
circumstances by Inspector Henderson, and a further review of that investigation.  There is no deficiency on the face of the 
material before us. 

186 As to Mr Wall’s allegation that the Commissioner has revised and manipulated the grounds for losing confidence in Mr Wall, 
it is true that the Commissioner has, after considering Mr Wall’s response to him, withdrawn a number of grounds and 
reformulated another.  The withdrawal of grounds was to Mr Wall’s benefit, and reformulation did not significantly alter the 
issue being considered. 

187 The Act sets out the process and requirements for a removal of member due to loss of confidence.  Section 33L requires the 
Commissioner to take account of any written submissions received from the member and requires the Commissioner to make a 
decision to either continue with the removal or not, accordingly.  The Commissioner has done this by withdrawing a number of 
grounds.  In reformulating one of the grounds, the Commissioner has taken account of Mr Wall’s submission and given him an 
opportunity to respond.  There is nothing untoward in this process. 
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188 Mr Wall claims that the Commissioner made his determination to lose confidence in him subsequent to his response to 
Mr Wall’s complaint to the EOC.  As a matter of chronology this is true.  However, this ignores the fact that the process of 
supervision and assessment had been underway for some time prior to the EOC complaint.  The timing of the Commissioner’s 
decision naturally followed in that context.  In any event, while Mr Wall challenges the Commissioner’s bona fides in this way, 
it is notable that Dr McCarthy expressed the view that Mr Wall had lodged the EOC complaint “mainly to empower himself 
against his superiors as opposed to any real grievance” (Appellant’s Documents, (209)), that is, Mr Wall’s complaint to the 
EOC was strategic rather than genuine, and in that context was a cynical endeavour to counter criticism of him. 

189 It is not our intention to separately address those issues which the Commissioner has distilled as grounds 4, 5 and 6 of the 
appeal as they have already been dealt with. 

190 Although Mr Wall asserts that the Commissioner has accepted “secret reports” which were said to be biased and defamatory 
against Mr Wall, there is no indication as to what secret reports Mr Wall claims were referred to.  Further, an examination of 
the Commissioner’s decision makes clear that he has considered a broad range of appropriate material including Mr Wall’s 
own submission to him.  It was after considering further information that the Commissioner withdrew a large number of 
grounds, which as noted earlier, was to Mr Wall’s benefit, not to his detriment. 

191 Mr Wall has not demonstrated the basis for his assertion that the Commissioner failed to honour an agreement to closely 
supervise him and provide mentoring and feedback.  On the contrary, the evidence makes clear that there was supervision and 
feedback, yet when issues were raised with him, Mr Wall became defensive, hostile and argumentative, and took further sick 
leave. 

192 Mr Wall says he has never been interviewed or counselled about the problems which lead to his removal.  However, the 
evidence demonstrates that he was indeed supervised and counselled and that his response to his superior’s attempts at 
counselling has not been well received.  Further, when the Commissioner formed his opinion to lose confidence in Mr Wall he 
had received written submissions from Mr Wall and from his legal representative. 

The Interests of the Appellant and the Public Interest 
193 According to s 33Q of the Act, the WAIRC is to have regard to the interests of the appellant and the public interest. 
194 The interests of the appellant in this case are, of course, in remaining a member of the WA Police.  For him to do so, 

Dr Assumption’s recommendations, which if accepted and acted upon by the Commissioner, may have assisted him to address 
his personality issues and possibly, but not by any means certainly, have assisted him to understand the issues which have 
affected his capacity to work as a police officer, in co-operation with his superior officers. 

195 However, the complexity and expense of such measures, taken together with the lack of any degree of certainty as to their 
success, is not a reasonable requirement on the Commissioner, or on the public purse. 

196 Further, Mr Wall’s conduct and honesty, particularly in his assertions about being completely exonerated from the 2005 Loss 
of Confidence process; that he was tricked into the MAP, and about the term and expiration of the MAP mean that maintaining 
him as a member of the WA Police Force would be contrary to maintaining public confidence in the integrity, honesty, conduct 
and standard of performance of members of the Police Force. 

197 We also note that the special relationship between the Commissioner and members of the Force, as described in Carlyon v 
Commissioner of Police, militate against Mr Wall continuing as a member of the Police Force given the necessity for the 
Commissioner to have confidence in his integrity and honesty.  It is also difficult to envisage such a relationship, where proper 
discussions and directions need to occur, when the officer displays such difficulties in dealing with his superior officers, who 
report to the Commissioner, as described by Dr Assumption and officers such as Superintendent Brown, Inspector Young, 
Sergeant Tolan and others. 

198 It has not been demonstrated that the Commissioner’s decision to take removal action was harsh, oppressive or unfair.  In all of 
these circumstances we would dismiss the appeal. 

COMMISSIONER J L HARRISON: 
199 The history of the proceedings with respect to this appeal, the submissions of the parties in relation to the grounds of appeal 

and a summary of the chronology of events and correspondence relevant to Mr Wall’s removal as a police officer have been set 
out in the reasons of Scott ASC and Kenner C and need not be repeated. 

200 For the reasons given by Scott ASC and Kenner C I would not allow the reopening of the hearing to hear further from 
Mr Wall. 

201 The Commissioner lost confidence in Mr Wall and decided to take removal action under s 8 of the Act, based on Mr Wall’s 
lack of integrity and honesty and his inappropriate conduct. 

202 The 2008 Notice stated in part that Mr Wall had: 
1. failed to comply with undertakings you [Mr Wall] gave to, and an opportunity provided by, me [the 

Commissioner] in 2006 when you were retained following consideration of removal action in 2005, by: 

• asserting to your supervisors that you were ‘completely exonerated’ by me in relation to the allegations 
that formed your loss of confidence nomination in 2006; 

• continuing to be difficult to manage in the workplace and frequently acting aggressively when challenged 
by your supervisors, notwithstanding management action undertaken by the WA Police; 
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203 After the Commissioner received Mr Wall’s response to the 2008 Notice the ground contained in the first dot point was 
reformulated as follows: 

Having regard to your dishonest and misleading conduct in 2008 in representing to others the circumstances in which you 
were returned to duty from the loss of confidence process in 2006, I have lost confidence in the honesty and integrity you 
would demonstrate in the course of carrying out your duties as a police officer if it suited your purposes to be dishonest or 
misleading. 

204 The particulars relevant to Reformulated Ground 1 provided by the Commissioner in part are as follows (Respondent’s bundle 
6): 

7. I wrote to you on 11 March 2006 and clearly set out my conclusions with respect to your nomination for a loss of 
confidence: 

a. I considered your conduct had been well below the standard which the community expects of its police 
officers 

b. I did not accept that your medical condition provided a complete explanation for your poor performance 
c. I was giving you another opportunity to meet the standards expected of a police officer 
d. If you did not embrace this second chance, your career in WA Police would be over. 
e. I was returning you to work on a strict performance management program, the details of which would 

be discussed with you in due course and committed to writing. 
8. On 29 September 2006, a Management Action Plan (MAP) was presented to you by Superintendent Maines to 

reiterate the conditions on which I was returning you to work: 
a. You were to undertake structured remedial training at the Police Academy 
b. Your return to work was to be monitored under close supervision to ensure effective completion and 

quality of tasks with particular reference to submission of briefs, Incident reports and the management 
of property 

c. Your adherence to policies and procedures to be closely monitored with particular reference to hours of 
duty and attendance at work 

d. You were to maintain a journal of his duties for the duration of this MAP to be produced on a regular 
basis to the Officer in Charge. 

9. The MAP also stated: 

• Your performance would be measured against the Code of Conduct, COPS Manual and the role and 
functions·of a patrol and inquiry officer at Senior Constable level. 

• It would be expected that, at the completion of the MAP, you would be able to demonstrate the required 
level of accountability and competency required by WAPOL and to command a level of trust and 
confidence in keeping with the rank of Senior Constable. 

10. In summary, I made it clear to you in my letter of 11 March 2006 that I was standing you back up to duty 
following the loss of confidence process in circumstances where I was not entirely satisfied with your previous 
conduct or the explanations you had provided for it.  I told you that I was giving you a further opportunity to 
prove your suitability to be a police officer but that this was your last chance.  I also specifically told you – and 
this was means through which your suitability could be appropriately monitored – that I was returning you to 
work on a strict performance management program, the details of which would be discussed with you in due 
course and committed to writing. 

11. The preparedness you indicated in your 2006 response to return to work under any condition I saw fit to impose 
was at the heart of the agreement I struck with you in 2006 in returning you to work rather than dismissing you 
under the loss of confidence process. 

Meeting with Superintendent Maines and Inspector Young on·29 September 2006 
12. On 29 September 2006, you were served with the MAP by Superintendent Maines and Inspector Young.  A report 

of this meeting by Inspector Young drawn from his notes and prepared for me on 5 March 2009, records your 
response to the MAP as follows: 

"Wall's demeanour during the meeting was argumentative and he was clearly unwilling to accept that the 
MAP or the Unfavourable Report were valid outcomes of the Loss of Confidence process.  Wall's contention 
was that the Commissioner accepted his explanation and returned him to work and that there had been no 
adverse finding or other outcome required.  Wall attempted to divert responsibility for his actions to others, 
citing an inadequacy in his supervision and training as key factors. 
Wall was loud in protesting the fairness of the Unfavourable Report and had to be warned to moderate his 
behaviour.  Wall ultimately regained his composure and reluctantly acknowledged his acceptance of the 
MAP and Unfavourable Report by signing the documents. 
My recollection of the meeting was that Wall's behaviour was uncontrolled and disrespectful and contrary to 
that expected of a police officer meeting with his District Superintendent." 
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Meeting with Superintendent Brown on 31 January 2008 
13. Superintendent Brown’s record of his meeting with you on 31 January 2008 states: 

"31/1/2008 
1510 hours-1610 hours 
Meeting at SEMDO with S/C Peter Wall, A/Insp Russell and Inspector Louise Ball. 
Purpose of this meeting was to encourage Wall back to work from his current period of extended sick leave.  
Issues discussed with Wall.  Encouraged to return to work ASAP.  Advised that as his DO I needed some 
comfort that his performance was now of an acceptable standard. 
As the majority of his 12 month MAP he was on extended sick and other leave advised that Wall had not 
satisfactorily completed his MAP requirements eg keeping a Journal, performance in his briefs, completed 
arrests etc. 
I advised Wall of my expectations of him as a S/Const.  Advised I wanted to extend the MAP (which is now ?? 
(sic) for a further 3 months). 
Wall was adamant that he would not enter into the extended MAP.  Wall stated that he was 'tricked' into the 
first MAP and that his DPS file demonstrated that his performance had been excellent.  Discussed with Wall 
that we wanted him to undergo an independent medical assessment and that Insp Ball would discuss this 
further with him. 
My observations of Wall - he was aggressive, red faced, argumentative and totally non-accepting of any fault 
in his own performance.  His account of his performance is at complete odds with his supervisors account. 
Wall stated that COP had 'exonerated' him in the previous investigation - I advised Wall that this was not the 
case and talked of the COP's letter to him re his future performance expectations. 
Ultimately due to the impasse - I conceded for Wall to return to work Monday 04/02 - without a MAP 
extension - to be managed on DPS and afforded support from his OIC. 
Offered options of CV, Belmont and Gosnells." [emphasis added] 

Submissions made in your 2009 response to the Notice of Intention to Remove 
14. In paragraph 3 of your response, you assert that you "did embrace [my] conditional return.  I signed the MAP 

when I received it and advised Supt. Maines that I was 100% committed to the MAP and to remaining in the 
WAP". 

15. And further at paragraph 3: 
"I had no problem at all with your conditions and I proved this by completing it to the satisfaction of your 
Superintendent (Brown) at approximately 3:15 pm on 31 January 2008 with Inspector Ball and Inspector 
Andrew Russell witnessing the event.  I will further add that there is no evidence of anyone advising me that I 
had not satisfied the conditions imposed by the MAP." [emphasis added] 

16. I do not accept this submission as a truthful representation of your attitude to the MAP. 
17. Firstly, in your meeting with Superintendent Brown on 31 January 2008, you told him that you had been "tricked 

into" the MAP. 
18. Secondly, you lodged a written complaint to the Commissioner for Equal Opportunity that provides evidence that 

you disputed both the basis of me imposing a MAP on you and the contents of the MAP. 
… 
22. To my mind, it was only because you knew the predicament you were in when your job was at stake that you 

undertook to me in 2006 that you were prepared to accept any conditions I imposed on your return to duty. 
23. It is clear from your subsequent conduct that the attitude demonstrated in your 2006 response was not an accurate 

indication of how you would really approach your retention as a police officer.  Had I known in 2006 that you 
considered the "absence of charges, infringements or counsel" meant that you were "completely exonerated" and 
had "successfully defended" yourself against the allegations, I would not have given you a second chance because, 
fundamentally, such an attitude lacks the contrition and insight into your past poor performance that was essential 
to my retention of you as a police officer. 

24. Furthermore, you have been deliberately misleading and untruthful about the circumstances of your retention 
since that time where it has suited your purposes to be so. 

25. I do not accept that this is a matter of mere semantics and can be dismissed on the grounds that it was "merely 
your opinion" that you were expressing or that it reflected a legal distinction that was initially advanced by a 
solicitor.  The wording of your complaint to the Commissioner for Equal Opportunity demonstrates that your 
attitude to the MAP was fundamentally different to the picture you are now trying to present in your 2008 
response. 

26. In these circumstances, when you were on your second and last chance to regain my confidence, I consider the 
relationship of trust and confidence to have broken down irrevocably and I have lost confidence in your suitability 
to be a police officer on the grounds of your conduct, integrity and honesty. 
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27. When you have been so disingenuous and self-serving in reconstructing the events surrounding your return to 
duty, I have no confidence that you would be truthful in any other circumstances as a police officer where it did 
not suit your interests to be so. 

205 I find that Mr Wall’s claim that he was exonerated in relation to the 2006 loss of confidence process, his claim that he was 
‘tricked’ into accepting the MAP and the claim in his application to the Commissioner for Equal Opportunity that the 2005 
Notice had been withdrawn by the Commissioner lack substance and are not supported by the facts relevant to this appeal.  The 
Commissioner’s letter to Mr Wall dated 11 March 2006 indicated that Mr Wall was being given another chance to improve his 
performance, which was substandard, and he was told that if he did not embrace this opportunity his career in the WA Police 
would be over.  To that end Mr Wall was to be subject to performance management and retraining in order to assist him yet he 
failed to abide by and complete this process and Mr Wall indicated at the time that he would return to work under any 
conditions the Commissioner saw fit. 

206 I also find that Mr Wall was difficult to manage given Mr Wall’s behaviour towards senior officers after he received the 2005 
Notice.  In particular I find that Mr Wall behaved inappropriately towards his superior officers when presented with the MAP 
and I find that at times he behaved aggressively and was hostile and argumentative when challenged by his superiors with 
respect to legitimate issues.  Mr Wall’s extensive periods of absence from the workplace which, it appears, were not solely due 
to illness in my view also contributed to the difficulty in managing Mr Wall. 

207 In the circumstances I find that the Commissioner had good reason to lose confidence in Mr Wall remaining as a member of 
the WA Police. 

208 I find the public interest will not be served if Mr Wall is allowed to continue as a police officer given the basis upon which the 
Commissioner lost confidence in Mr Wall and the assistance and resources required to assist Mr Wall to be an effective and 
productive police officer. 

209 I therefore conclude that Mr Wall has not demonstrated that the legal right of the Commissioner to remove him has been 
exercised unfairly as to amount to an abuse of that right and this appeal should be dismissed.  

 
 

2011 WAIRC 00829 
APPEAL AGAINST A DECISION OF THE COMMISSIONER OF POLICE TO TAKE REMOVAL ACTION. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETER WALL 

APPLICANT 
-v- 
THE COMMISSIONER OF POLICE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER S J KENNER 
 COMMISSIONER J L HARRISON 
DATE TUESDAY, 16 AUGUST 2011 
FILE NO/S APPL 40 OF 2009 
CITATION NO. 2011 WAIRC 00829 
 

Result Appeal dismissed 
 

Order 
The WAIRC, pursuant to the powers conferred on it under Part IIB of the Police Act 1892, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

 Acting Senior Commissioner, 
[L.S.] On behalf of the Western Australian Industrial Relations Commission. 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00832 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CARLIE BARTELS 
APPLICANT 

-v- 
GERALDTON AMCAL PHARMACY  
FIONA NAISBITT 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 16 AUGUST 2011 
FILE NO/S U 76 OF 2011 
CITATION NO. 2011 WAIRC 00832 
 

Result Application discontinued 
Representation 
Applicant Ms C Bartels 
Respondent Mr A McAnuff (as agent) and Ms Naisbitt 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 13 June 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 28 July 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00867 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANDRE PETER DAVIDOVIC 
APPLICANT 

-v- 
MEMBERS ALLIANCE INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 5 SEPTEMBER 2011 
FILE NO/S B 10 OF 2010 
CITATION NO. 2011 WAIRC 00867 



1970                                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

 

Result Application Discontinued 
Representation 
Applicant Mr D Schapper 
Respondent Mr A Skinner 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr A Skinner of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00869 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANDRE PETER DAVIDOVIC 
APPLICANT 

-v- 
MAPI (AUSTRALIA) PTY LTD ACN 118 992 555 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 5 SEPTEMBER 2011 
FILE NO/S B 24 OF 2010 
CITATION NO. 2011 WAIRC 00869 
 

Result Application Discontinued 
Representation 
Applicant Mr D Schapper 
Respondent Mr A Skinner 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr A Skinner of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00852 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR JAMIE DURACK 
APPLICANT 

-v- 
MR TONY KIERATH  
BLUE GROPER WINES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 30 AUGUST 2011 
FILE NO/S B 98 OF 2011 
CITATION NO. 2011 WAIRC 00852 
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Result Application discontinued 
Representation 
Applicant Mr G von Waidkuns-Velazquez (of counsel) 
Respondent Mr B Jackson (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 8 July 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 19 August 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00849 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARKUS ANTONIUS FRANK 
APPLICANT 

-v- 
THE COMMITTEE, MUKINBUDIN COMMUNITY RESOURCE CENTRE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 26 AUGUST 2011 
FILE NO/S U 43 OF 2011 
CITATION NO. 2011 WAIRC 00849 
 

Result Discontinued 
Representation 
Applicant On his own behalf 
Respondent Mr K Trainer as agent 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 4 May 2011 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties were given further time to consider their positions; and 
WHEREAS the Commission contacted the parties on a number of occasions about the status of the matter; and 
WHEREAS on 20 June 2011 the respondent’s representative advised the Commission that the parties had reached an in principle 
agreement in respect of the application; and 
WHEREAS the Commission wrote to the applicant on 13 and 22 July 2011 about lodging a Notice of Withdrawal or 
Discontinuance in relation to the matter; and 
WHEREAS on 27 July 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 27 July 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2011 WAIRC 00831 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MEGAN MAREE HALL 
APPLICANT 

-v- 
ASHLEIGH RENEA HAIR AND BEAUTY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 16 AUGUST 2011 
FILE NO/S U 39 OF 2011 
CITATION NO. 2011 WAIRC 00831 
 

Result Application discontinued 
Representation 
Applicant Ms M Hall 
Respondent Ms A R Mills 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 3 May 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 28 July 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00885 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR RODERICK HAROLD MCMASTER 
APPLICANT 

-v- 
DIRECTOR-GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 14 SEPTEMBER 2011 
FILE NO/S U 115 OF 2010 
CITATION NO. 2011 WAIRC 00885 
 

Result Application discontinued by leave 
Representation 
Applicant Mr S Millman of counsel 
Respondent Ms R Hartley of counsel  
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00870 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2011 WAIRC 00870 
CORAM : COMMISSIONER S J KENNER 
HEARD : MONDAY, 5 SEPTEMBER 2011, WEDNESDAY, 6 JULY 2011 
DELIVERED : MONDAY, 5 SEPTEMBER 2011 
FILE NO. : U 92 OF 2011 
BETWEEN : SHERYL LIANNE PRATT 

Applicant 
AND 
MLG REALTY - (MG PROPERTY MANAGEMENT BELMONDE TRUS) 
Respondent 

 

CatchWords : Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - 
Application for extension of time - Principles applied - No prospect of success as beyond 
Commission's jurisdiction - Application dismissed 

Legislation : Industrial Relations Act 1979 (WA) ss.29(2), 29(3) 
Result : Dismissed for want of jurisdiction 
Representation: 
Applicant : No appearance  
Respondent : Ms T Gulliver 
 

Case(s) referred to in reasons: 
Malik v Paul Albert Director General, Department of Education of Western Australia (2004) 84 WAIG 683; 
Joe Visser v Eral Pty Ltd as trustee for the Prestige Products Unit Trust trading as Compleat Angler & Camping World 
Rockingham (2007) 87 WAIG 2850 
Case(s) also cited: 

 
Reasons for Decision 

(Extempore) 
1 The Commission has listed this application for hearing this morning to determine firstly whether it should be accepted out of 

time it being some eight days outside of the 28 days within which the application must be made under section 29(2) of the Act.  
The Commission has a capacity to extend time under section 29(3) of the Act if in all the circumstances it would be unfair not 
to do so.  I adopt and apply the approach to such matters by the Industrial Appeal Court in Malik v Paul Albert Director 
General, Department of Education of Western Australia (2004) 84 WAIG 683.  In applying the relevant principles the 
Commission is to have regard to a number of factors including the circumstances of the particular claim; action taken by the 
applicant to contest the termination; any prejudice that might arise to the respondent employer; the merits of the substantive 
application and the time period by which the application is out of time. 

2 In this case I am satisfied, on the evidence before me, which includes a statutory declaration filed on 8 July 2011 by Marcus 
Leigh Gilmore who is the principal of the respondent firm, that the employer of the employees of the business is a corporate 
trustee in the name of MG Property Management Pty Ltd as trustee for the Belmonde Trust trading as MLG Realty. 

3 On the basis of the further evidence in exhibit R1, which is a contract of employment between Sheryl Pratt the applicant and 
the respondent, I am satisfied that that agreement which was dated 29 March 2009 evidences a contract of employment 
between the applicant and that corporate entity as trustee, that being MG Property Management Pty Ltd as trustee for the 
Belmonde Trust trading as MLG Realty.  
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4 On the basis of that evidence and the decision of the Commission as presently constituted in Joe Visser v Eral Pty Ltd as 
trustee for the Prestige Products Unit Trust trading as Compleat Angler & Camping World Rockingham (2007) 
87 WAIG 2850 it is clear that being employed by a corporation, the applicant’s claim would be in any event beyond the 
Commission’s jurisdiction on the authority of a number of decisions of this Commission referred to in the Visser case at pars 
12, 13 and 14. 

5 On the strength of that, therefore, in terms of the merits of the applicant’s claim, I am of the view that the applicant’s claim 
would have no prospect of success because it is beyond the jurisdiction of the Commission.  Therefore it plainly would not be 
unfair to not accept the application out of time as the claim would have no prospect of succeeding in law. 

6 For all of those reasons the Commission will make an order dismissing the application for want of jurisdiction. 
 

 

2011 WAIRC 00871 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHERYL LIANNE PRATT 
APPLICANT 

-v- 
MLG REALTY - (MG PROPERTY MANAGEMENT BELMONDE TRUS) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 5 SEPTEMBER 2011 
FILE NO/S U 92 OF 2011 
CITATION NO. 2011 WAIRC 00871 
 

Result Dismissed for want of jurisdiction 
Representation 
Applicant No appearance  
Respondent Ms T Gulliver 
 

Order 
THERE having been no appearance on behalf of the applicant and having heard Ms T Gulliver and on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00853 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KYLIE M PURCELL 
APPLICANT 

-v- 
SIGNATURE DENTAL 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 30 AUGUST 2011 
FILE NO/S U 83 OF 2011 
CITATION NO. 2011 WAIRC 00853 
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Result Application discontinued 
Representation 
Applicant Ms K M Purcell 
Respondent Mr R Kale 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 24 June 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS the applicant failed to attend the conference; 
AND WHEREAS the matter was listed for hearing on 22 July 2011 for the applicant to show cause why her application should not 
be dismissed; 
AND WHEREAS at the conclusion of the hearing the matter was referred for a further conference; 
AND WHEREAS a conference was listed for 19 August 2011; 
AND WHEREAS on 19 August 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00116 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHARON SAMATA; SPYROS SAMATA; DANICA BUTLER; ANTHONY MOUNTFORD; 
DAVID JOHN SPRINGALL 

APPLICANTS 
-v- 
MR S FRASER CHIEF EXECUTIVE OFFICER SHIRE OF GINGIN 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 14 JULY 2010, THURSDAY, 15 JULY 2010, FRIDAY 16 JULY 2010, 

WEDNESDAY, 21 JULY 2010, MONDAY, 23 AUGUST 2010, TUESDAY, 26 OCTOBER 2010 
DELIVERED MONDAY 14 FEBRUARY 2011 
FILE NO. U 4 OF 2009, U 5 OF 2009, U 7 OF 2009, U 8 OF 2009, U 9 OF 2009 
CITATION NO. 2011 WAIRC 00116 
 

Catchwords Termination of employment - Claims of harsh, oppressive or unfair dismissal - Summary dismissals - 
Principles applied - No misconduct justifying summary dismissal or dismissal on notice - Lack of 
procedural fairness - Applicants unfairly dismissed – Reinstatement ordered – Continuity of benefits 
ordered - Industrial Relations Act 1979 (WA) s 23A(5) and s 29(1)(b)(i) 

Result Upheld and Orders issued 
Representation  
Applicant Mr K Trainer (as agent) 
Respondent Mr S Kemp (of counsel) 
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Reasons for Decision 
1 On 13 January 2009 Sharon Samata, Spyros Samata, Danica Butler, Anthony Mountford and David John Springall (“the 

applicants”) lodged applications in the Commission pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) 
claiming that they were harshly, oppressively or unfairly terminated on 17 December 2008 by Mr S Fraser Chief Executive 
Officer Shire of Gingin (“the respondent”).  The respondent disputes that it unfairly dismissed the applicants and maintains that 
it had good reason to summarily terminate each applicant. 

2 Megan Cassidy also lodged an application in the Commission on 13 January 2009 claiming she had been harshly, oppressively 
or unfairly terminated by the respondent on 17 December 2008 however on 20 August 2010 she lodged a Notice of 
Withdrawal or Discontinuance in the Commission with respect to her application. 

3 The hearing of the substantive issue in relation to these applications was delayed for a significant period.  The issue of the 
Commission’s jurisdiction to deal with these applications was initially raised by the respondent but it was not until December 
2009 that the respondent withdrew its objection to the Commission dealing with these applications.  The necessity to re-
allocate these applications to the Commission as currently constituted as well as the lack of availability of some witnesses also 
contributed to the delay in these applications being heard. 

4 At the commencement of the hearing the applicants’ representative advised the Commission that Ms Butler had married since 
lodging her application and her surname had changed to Todd.  In the circumstances leave was sought to amend the name of 
Danica Butler to Danica Todd.  Given the respondent’s consent to this course of action and the Commission’s powers under 
s 27(1) of the Act, and having formed the view that it is appropriate in the circumstances that the applicant be correctly named 
I propose to issue an order that Danica Butler be deleted as the named applicant in application U 7 of 2009 and be substituted 
with Danica Todd (see Rai v Dogrin Pty Ltd [2000] 80 WAIG 1375 and Bridge Shipping Pty Ltd v Grand Shipping SA and 
Anor [1991] 173 CLR 231). 
Background 

5 The applicants were terminated after attending the respondent’s annual Christmas function on Saturday 13 December 2008 
(“the Function”) at the Gravity Discovery Centre facility (“the Centre”). 

6 The applications lodged by each applicant contain a number of similarities.  The applicants gave the following background 
which they maintain is relevant to their terminations: 

• the Shire of Gingin (“the Shire”) conducted its annual Christmas function on Saturday 13 December 2008 at the 
Centre; 

• the applicants were one of a substantial number of staff, their partners and others including Shire Councillors who 
attended the Function; 

• at the end of the Function some attendees including senior staff and Councillors were given alcohol or other drinks 
when they left including those who travelled on buses provided by the Shire; 

• on previous occasions alcohol was removed at the end of functions; 

• the applicants were part of a small group who remained at the Function after the buses had departed; 

• prior to leaving the Function the applicants and others were expressly advised by staff working at the Function that 
remaining alcohol could be taken; 

• the applicants sought confirmation from the staff that this advice was correct; 

• as a direct result of this advice the applicants were given part of the remaining alcohol when leaving the Function; 

• subsequently the applicants were required to attend meetings on 17 December 2008 with the Chief Executive 
Officer (“the CEO”) and another person, Mr Mike Fitz Gerald, ‘an independent investigator’; 

• the applicants were not given any prior advice of the purpose of the meeting; 

• the meetings were about the removal of the alcohol from the Function, an issue that was canvassed with Councillors 
by the management prior to the meeting in a way that conveyed concluded views about the events; 

• the meeting was devoid of procedural fairness and the process was conducted in a fashion that was overtly 
aggressive towards the applicants; 

• the applicants sought to explain the circumstances including the advice of staff working at the Function but this was 
not given any meaningful consideration; 

• the applicants were stood down on pay at the end of the meeting and required to surrender the Shire’s keys; 

• the subsequent decision making process was hasty and procedurally flawed; 

• late that afternoon the applicants were contacted by the CEO by telephone and advised that their employment had 
been terminated with immediate effect; 

• the applicants deny improperly removing alcohol from the Function; and 

• their terminations were substantively and procedurally unfair. 
7 The applicants are seeking reinstatement. 
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8 In its Notice of Answer and Counter-proposal to each application the respondent provided the following information: 
The respondent denies that at the end of the Function attendees were given alcohol or other drinks to take with them when 
they left including those who travelled on buses provided by the Shire and that this had happened on previous occasions. 
The respondent maintains the following: 

• the respondent had arranged buses to transport members of staff home at the end of the Function; 

• some members of staff including the applicants arranged their own transport to and from the Function and 
Mr Mountford took the bus to the Function and was picked up by his son; 

• employees using the buses and those not driving were permitted, as they had been in prior years, to take one or 
two drinks for consumption during the drive home; and 

• none of the employees using the buses were permitted to or did remove large quantities of alcohol. 
The respondent denies that prior to leaving the Function the applicants and others were expressly advised by staff 
working at the Function that the remaining alcohol could be taken and the respondent denies that the applicants sought 
confirmation from the staff that this advice was correct and as a result of this advice the applicants were given part of the 
remaining alcohol when leaving the Function. 
The respondent maintains the following: 

• at the end of the Function a large quantity of alcohol was left at the Centre that had been purchased by and 
belonged to the respondent; 

• the applicants were aware that the remaining alcohol belonged to the respondent; 

• the applicants were aware that the staff working at the Centre were not employees of the respondent and 
accordingly could not grant permission to the applicants to take for his/her personal use the property of the 
respondent; 

• the applicants and where relevant their spouse or son removed an amount of alcohol belonging to the respondent 
without authority for their own personal use.  In the case of Mr Springall he observed Mr Mountford removing 
two crates of wine belonging to the respondent; and 

• the respondent claims the applicants and where relevant their spouses returned the following alcohol belonging 
to the respondent after their interviews held on 17 December 2008: 
Sharon and Spyros Samata 

• two bottles of Pepperjack Cabernet Sauvignon; 

• two bottles of Oyster Bay Sauvignon Blanc; 

• one bottle of Yellowtail Cabernet Sauvignon; 

• one stubby of Emu Bitter beer; 

• one stubby of Hahn Premium Light beer; and 

• one stubby of Carlton Cold Filtered beer. 
Danica Todd 

• admitted removing a “couple” of bottles of wine from the Centre but did not return any to the respondent. 
Anthony Mountford 

• nine bottles of Goundrey Unwooded Chardonnay; 

• seven bottles of Oyster Bay Sauvignon Blanc; 

• three bottles of Pepperjack Cabernet Sauvignon; 

• one bottle of Jylland Chenin Blanc; 

• 12 stubbies of Carlton Mod (sic) Strength beer; 

• eight stubbies of Hahn Premium beer; 

• eight stubbies of Emu Bitter beer; 

• six stubbies of Toohey’s Old Black Ale; 

• five stubbies of Strongbow Cider; 

• two stubbies of Hahn Premium Light beer; 

• one stubby of Toohey’s Extra Dry; 

• one stubby of Carlton Cold beer; 

• one stubby of Cascade Premium Light beer; 

• four cans of Coke Zero; and 

• two dark brown plastic ice containers. 
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David John Springall 

• two bottles of red wine. 
The respondent denies the removal of the alcohol from the Function was canvassed with Councillors prior to the 
applicants’ interviews in a way that conveyed concluded views about the applicants’ actions, it disputes that the 
interviews were devoid of procedural fairness and it maintains that the process was not conducted in a fashion that was 
overtly aggressive towards the applicants. 
The respondent claims that: 

• prior to the applicants’ interviews the CEO informed the Shire’s Councillors of the unauthorised removal of 
alcohol from the Centre and indicated that a full investigation would be held; 

• at the commencement of each interview the applicants were informed that they could have a representative 
attend the interview and that they were not required to respond immediately to the allegations that were going to 
be put to them; 

• the applicants were then informed of the allegation that they had removed alcohol belonging to the respondent 
without authorisation at the end of the Function; 

• the applicants responded to the allegations; 

• the applicants admitted removing alcohol and subsequently returned the removed alcohol; 

• in the case of Mr Samata he suggested that his actions did not constitute stealing as none of the staff at the 
Centre had told him not to remove the alcohol; and 

• in the case of Ms Samata, she suggested that her actions were acceptable as others had also taken alcohol and 
the staff at the Centre had said they could take alcohol. 

The respondent denies that the subsequent decision making process after the meetings with the applicants was hasty and 
procedurally flawed. 
The respondent maintains that: 

• the CEO gave proper consideration to all the facts before him including statements made by the applicants in 
the course of the interviews; 

• the CEO came to the conclusion that the applicants had knowingly taken alcohol belonging to the respondent 
for their own personal use in circumstances where they were aware that they had no authority to do so; 

• the applicants had not attempted to stop other staff members from removing the respondent’s alcohol for their 
own purposes; and 

• the CEO formed the view that the necessary trust and confidence between the respondent and the applicants had 
been irretrievably destroyed by the applicants’ conduct and this warranted their summary dismissals. 

9 After the applicants were advised of their termination of employment by telephone on 17 December 2008 they were sent the 
following letters dated 22 December 2008, formal parts omitted: 

Sharon Samata 
“TERMINATION OF EMPLOYMENT 
I refer to our Meeting in my Office on 17 December 2008, which was also attended by your Supervisor (Kaye Lowes) and 
Mr Mike Fitz Gerald of Fitz Gerald Strategies.  For the purpose of the record, I confirm that: 
1. At the commencement of the Meeting, Mr Fitz Gerald advised you that you were entitled to have a 

representative/support person with you at the Meeting and that after you had been advised of the details of the 
material that was to be discussed, you could decide whether you wished to have a representative/support person 
present before you responded to any questions or made any statements.  Mr Fitz Gerald emphasised that you were 
not obliged to respond to any questions or make any statements if you did not wish to. 

2. Notwithstanding this advice, you reluctantly responded to some questions and made some statements about the 
events which occurred at the conclusion of the Shire of Gingin Christmas Function held at the Gravity Discovery 
Centre (GDC) on 13 December 2008. 

In the interview you admitted as follows: 
1. That you took three or four bottles of wine home “as did a lot of other people”. 
2. That although you didn’t see any others taking wine earlier, you were told that “some Councillors” put some in their 

bags and took several bottles. 
3. That GDC Staff said you could take the wine as it was the Shires. 
4. That you saw others taking large quantities of drinks but would not name them. 
5. That you were aware that the drinks belonged to the Shire but you felt that you were entitled to take some as 

everyone else was doing so. 
6. That you stated that Danica and her partner and Meagan and her husband went back to your place to continue the 

party. 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     1979 
 

7. That the wine was handed to you but you would not say by whom. 
8. That you are not “a name dropper” and that you had nothing more to say. 
9. That “a lot of staff and even a lot of Councillors” took wine although you acknowledged that you did not see this 

happening. 
During the course of the interview you were evasive, defiant and unrepentant. 
Further, I confirm that you and your spouse returned the following 8 bottles of alcoholic beverages to the Shire following 
the interview: 

2 Bottles of Pepperjack Cabernet Sauvignon 
2 Bottles of Oyster Bay Sauvignon Blanc 
1 Bottle of Yellowtail Cabernet Sauvignon 
1 Stubby of Emu Bitter Beer 
1 Stubby of Hahn Premium Light Beer 
1 Stubby of Carlton Cold Filtered Beer 

As advised by telephone on 17 December 2008, I find that your actions amounted to a repudiation of your Contract of 
Employment with the Shire of Gingin in so far as they caused an irretrievable breakdown in the trust and confidence that 
forms the basis of your Contract of Employment.  Accordingly, your employment with the Shire was summarily 
terminated effective at the close of business on 17 December 2008.” 

(Exhibit R2 document 13) 
Spyros Samata 
“TERMINATION OF EMPLOYMENT 
I refer to our Meeting in my Office on 17 December 2008, which was also attended by your Supervisor (Frank Vallentine) 
and Mr Mike Fitz Gerald of Fitz Gerald Strategies. For the purpose of the record, I confirm that: 
1. At the commencement of the Meeting, Mr Fitz Gerald advised you that you were entitled to have a 

representative/support person with you at the Meeting and that after you had been advised of the details of the 
material that was to be discussed, you could decide whether you wished to have a representative/support person 
present before you responded to any questions or made any statements.  Mr Fitz Gerald emphasised that you were 
not obliged to respond to any questions or make any statements if you did not wish to. 

2. Notwithstanding this advice, you reluctantly responded to some questions and made some statements about the 
events which occurred at the conclusion of the Shire of Gingin Christmas Function held at the Gravity Discovery 
Centre on 13 December 2008. 

In the interview you admitted as follows: 
1. That you understood what had happened on the night so you did not need to see the video footage although you did 

confirm that what happened that night “did not, in any way, constitute stealing”. 
2. That you probably took about four bottles of wine and six stubbies of beer. 
3. That you took what you did because you saw Councillors grabbing cartons and filling them up and hopping onto the 

bus and, as such, you did not see a problem with doing the same thing. 
4. That you only took a few drinks to carry on the party at your home and then you stated that you had absolutely 

nothing more to say. 
5. That you were not affected by alcohol at the time of the incident and you were “clear-headed”. 
6. That you saw a Councillor empty a carton of coke and fill it up with drinks at which point you said “Hey! What are 

you doing mate?” The Councillor, whom you refused to name, said “Sshhhh!”- don’t tell anyone”. 
7. That your actions did not constitute stealing as no GDC Staff said “don’t do it” therefore you thought it was okay to 

take what you did. 
8 That you thought “some people went overboard but it was not my position to say don’t do it”. 
9. That you advised, given that Mr Fitz Gerald and I were both taking notes, that you had nothing more to say. 
During the interview you were evasive and defiant and did not see my concerns as a “big deal” because you were carrying 
on the party at your place. 
Further, I confirm that you and your spouse returned the following 8 bottles of alcoholic beverages to the Shire following 
the interview: 
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2 Bottles of Pepperjack Cabernet Sauvignon 
2 Bottles of Oyster Bay Sauvignon Blanc 
1 Bottle of Yellowtail Cabernet Sauvignon 
1 Stubby of Emu Bitter Beer 
1 Stubby of Hahn Premium Light Beer 
1 Stubby of Carlton Cold Filtered Beer 

As advised by telephone on 17 December 2008, I find that your actions amounted to a repudiation of your Contract of 
Employment with the Shire of Gingin in so far as they caused an irretrievable breakdown in the trust and confidence that 
forms the basis of your Contract of Employment.  Accordingly, your employment with the Shire was summarily 
terminated effective at the close of business on 17 December 2008.” 

(Exhibit R2 document 14) 
Danica Todd 
“TERMINATION OF EMPLOYMENT 
I refer to our Meeting in my Office on 17 December 2008, which was also attended by your Supervisor (Lisa Edwards) 
and Mr Mike Fitz Gerald of Fitz Gerald Strategies.  For the purpose of the record, I confirm that: 
1. At the commencement of the Meeting, Mr Fitz Gerald advised you that you were entitled to have a 

representative/support person with you at the Meeting and that after you had been advised of the details of the 
material that was to be discussed, you could decide whether you wished to have, a representative/support person 
present before you responded to any questions or made any statements.  Mr Fitz Gerald emphasised that you were 
not obliged to respond to any questions or make any statements if you did not wish to. 

2. Notwithstanding this advice, you willingly responded to questions and made statements about the events which 
occurred at the conclusion of the Shire of Gingin Christmas Function held at the Gravity Discovery Centre (GDC) 
on 13 December 2008. 

In the interview you admitted as follows: 
1. That you were involved in removing alcohol from the premises but did so on the advice of the Staff at the GDC. 
2. That you asked GDC Staff “How much can be taken?” with a Staff member advising “take it all”. 
3. That the Staff from the GDC confirmed that the alcohol belonged to the Shire.  You advised that Sharon and Spyros 

Samata, Meagan Cassidy and you took about four bottles of wine each. 
4. That you remembered what happened that evening as you were not drunk. 
5. That the young girl from the GDC said everyone was welcome to take them.  You claimed she said that the drinks 

were the Shires, and Councillors had been taking them. 
6. That you thought the drinks were for you given that the Shire had bought them for Staff. 
7. That you only took a couple of bottles of wine each prior to leaving. 
8. That you would not have taken them if you knew definitely that you weren’t allowed to. 
9. That you saw Councillor Jarvis take three or four bottles of wine on the Lancelin bus. 
10. That you were told that everyone was taking drinks. 
11. That taking a couple of “roadies” did not justify armfuls of bottles of wine being taken by you and others. 
12. That you did not realise the consequences of your actions and you would not jeopardise your job for a couple of 

bottles of wine. 
13. That you were aware as to the amount of alcohol taken but at the time you “didn’t realise how much was there”. 
14. That an outside guy carried a whole crate out and that you said “I am not sure you are allowed to take all of that”.  

He replied “Yes we are” so you thought you could take some as well. 
15. That you didn’t think of the consequences of your actions. 
16. That Spryos (sic) and Sharon Samata, Meagan Cassidy and you left with four bottles of wine each.  You then 

changed your estimate to three bottles of wine each.  You confirmed that some beers were taken for Spryos (sic) 
because he didn’t drink wine. 

17. That some beers were taken for Spyros from a crate that other Staff believed was theirs and they were not very 
happy about it. 

18. That you did not have any of the wine at your home. 
As advised by telephone on 17 December 2008, I find that your actions amounted to a repudiation of your Contract of 
Employment with the Shire of Gingin in so far as they caused an irretrievable breakdown in the trust and confidence that 
forms the basis of your Contract of Employment.  Accordingly, your employment with the Shire was summarily 
terminated effective at the close of business on 17 December 2008.” 

(Exhibit R2 document 16) 
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Anthony Mountford 
“TERMINATION OF EMPLOYMENT 
I refer to our Meeting in my Office on 17 December 2008, which was also attended by your Supervisor (Frank Vallentine) 
and Mr Mike Fitz Gerald of Fitz Gerald Strategies.  For the purpose of the record, I confirm that: 
1. At the commencement of the Meeting, Mr Fitz Gerald advised you that you were entitled to have a 

representative/support person with you at the Meeting and that after you had been advised of the details of the 
material that was to be discussed, you could decide whether you wished to have a representative/support person 
present before you responded to any questions or made any statements.  Mr Fitz Gerald emphasised that you were 
not obliged to respond to any questions or make any statements if you did not wish to. 

2. Notwithstanding this advice, you willingly responded to questions and made statements about the events which 
occurred at the conclusion of the Shire of Gingin Christmas Function held at the Gravity Discovery Centre on 
13 December 2008. 

In the interview you admitted as follows: 
1. That you were involved in taking the drinks as “you were told to”. 
2. That Amy from the GDC was unloading the fridges and everyone thought it was acceptable to take roadies 
3. That Amy said “all this has got to go” at which time you replied “if you put it in buckets I will take it to Frank’s 

do”. 
4. That after the last bus left you saw everyone taking three or four bottles of wine because they were told to. 
5. That the DJ apparently took three bottles of wine as it was offered to him by everyone who was there. 
6. That all drinks were given to those involved by Amy. 
7. That you told your wife, Fiona that “if we are taking this it can go back to Frank’s on Friday”. 
8. That you did not alert Frank that you had the drinks at home. 
9. That you told Amy “that the boys will drink it on Friday”. 
10. That your wife, Fiona, was “going to donate the wine to the darts function”, a decision she justified by virtue of her 

putting something back into the community. 
11. That it was your understanding that the drinks were leftovers and you took them away to help with the clean up. 
12. That you did not see people taking bottles of wine onto the buses to go home. 
13. That you only became involved at the very last minute when the fridges were being emptied and a large amount was 

being placed in your son’s car boot after he came to pick you up from the function. 
14. That you “couldn’t understand the amount of wine that was going out of there”. 
15. That you “thought it was unreasonable, but if it’s got to go we will take it to Frank’s Christmas function”. 
16. That you made the decision to take the drinks to Frank’s party even though you did not have the authority. 
17. That it was wrong for you to make the decision to take the drinks to Frank’s party. 
18. That “you thought nothing of what was happening as you were under the weather”. 
19. That, at the time, your combined actions were unreasonable. 
20. That you said to your wife, Fiona, “Why did you grab so much - that’s being greedy!” 
21. That you were sorry for what happened and that “it had blown out bigger than you expected”. 
22. That you didn’t see your actions as stealing as everyone was still in a party mood. 
Further, I confirm that you returned the following 68 containers of alcoholic and other beverages and various plastic 
containers to the Shire following the interview: 

9 Bottles of Goundrey Unwooded Chardonnay 
7 Bottles of Oyster Bay Sauvignon Blanc 
3 Bottles of Pepperjack Cabernet Sauvignon 
1 Bottle of Jylland Chenin Blanc 

12 Stubbies of Carlton Mid Strength Beer 
8 Stubbies of Hahn Premium Beer 
8 Stubbies of Emu Bitter Beer 
6 Stubbies of Toohey’s Old Black Ale 
5 Stubbies of Strongbow Cider 
2 Stubbies of Hahn Premium Light Beer 
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1 Stubby of Toohey’s Extra Dry 
1 Stubby of Carlton Cold Beer 
1 Stubby of Cascade Premium Light Beer 
4 Cans of Coke a Cola Zero 
2 Dark Brown Plastic Ice Containers 

As advised by telephone on 17 December 2008, I find that your actions amounted to a repudiation of your Contract of 
Employment with the Shire of Gingin in so far as they caused an irretrievable breakdown in the trust and confidence that 
forms the basis of your Contract of Employment.  Accordingly, your employment with the Shire was summarily 
terminated effective at the close of business on 17 December 2008.” 

(Exhibit R2 document 17) 
David Springall 
“TERMINATION OF EMPLOYMENT 
I refer to our Meeting in my Office on 17 December 2008, which was also attended by your Supervisor (Frank Vallentine) 
and Mr Mike Fitz Gerald of Fitz Gerald Strategies. For the purpose of the record, I confirm that: 
1. At the commencement of the Meeting, Mr Fitz Gerald advised you that you were entitled to have a 

representative/support person with you at the Meeting and that after you had been advised of the details of the 
material that was to be discussed, you could decide whether you wished to have a representative/support person 
present before you responded to any questions or made any statements.  Mr Fitz Gerald emphasised that you were 
not obliged to respond to any questions or make any statements if you did not wish to. 

2. Notwithstanding this advice, you willingly responded to questions and made statements about the events which 
occurred at the conclusion of the Shire of Gingin Christmas Function held at the Gravity Discovery Centre on 
13 December 2008. 

In the interview you admitted as follows: 
1. That you grabbed two bottles of wine for yourself with (sic) two crates of wine being placed in Tony Mountford’s 

car which you understood that Tony had the intention of selling. 
2. That both Tony Mountford and his wife said that Staff were allowed to take the surplus drinks. 
3. That Tony Mountford intended to sell what he took at a meeting at Woodridge. 
4. That you were told by Spyros Samata that the leftover drinks would be going to the end of year “outside workers” 

barbecue to be held at Frank Vallentine’s place. 
5. That you disagreed with the Staff taking all the wine as you did not think it was right.  You acknowledged that 

“taking a couple of bottles should not be a problem but the taking of crates would be”. 
6. That you did not say anything even though you knew what was happening was wrong, because “shit would have 

been put on you”. 
7. That it was your intention to walk home after the function but you were offered a lift by Tony Mountford and it was 

for this reason that you are now implicated. 
8. That you would like to do serious harm to all the people who have got you into this. 
9. That you thought that “the amount of piss being taken was going a little too far”. 
Further, I confirm that you returned two bottles of red wine to the Shire after the interview. 
As advised by telephone on 17 December 2008, I find that your actions amounted to a repudiation of your Contract of 
Employment with the Shire of Gingin in so far as they caused an irretrievable breakdown in the trust and confidence that 
forms the basis of your Contract of Employment.  Accordingly, your employment with the Shire was summarily 
terminated effective at the close of business on 17 December 2008.” 

(Exhibit R2 document 18) 
Respondent’s evidence 

10 Mr Simon Fraser is currently the Acting CEO of the Shire of Toodyay and in December 2008 he was the Shire’s CEO.  
Mr Fraser went to the Function at the Centre on one of two buses provided by the Shire.  Mr Fraser stated that the Function 
commenced around 6.00pm and finished around midnight.  Mr Fraser stated that he returned on the Gingin bus and passengers 
on this bus did not take large quantities of alcohol from the Function.  Mr Fraser stated that he took two UDLs on this trip 
which he regarded as a ‘roadie’. 

11 Mr Fraser said before leaving the Function he removed drinks from ice boxes to stop them from freezing and he was therefore 
aware that significant volumes of wine, UDLs and beer were left over from the Function, valued at approximately $1,000.  
When asked by those at the Function if they could take a ‘roadie’ from the Centre to drink on the way home, he told them that 
this was okay as long as that person was not driving.  Mr Fraser stated that his view of a ‘roadie’ was one or two drinks to 
consume on the way home, depending on how long the trip was. 
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12 Mr Fraser said he had authorised more than enough drinks to be provided for the Function and anything left over from the 
Function would be returned to the retailer from whom it was purchased and his personal assistant was to collect any left over 
alcohol on the Monday after the Function.  Mr Fraser gave evidence that he discovered that alcohol was missing from the 
Centre when his administrative assistant went to the Centre to tidy up and collect the alcohol on Monday 15 December 2008. 

13 Mr Fraser stated that the staff working at the Function were not employed by the Shire and they had no authority to give away 
the Shire’s alcohol.  After Mr Fraser found out that the alcohol had been removed from the Centre he rang the Function’s 
organiser, Ms Dallas Hamilton to ascertain whether authority had been given by her for the alcohol to be removed and he was 
advised that this was not the case. 

14 After Mr Fraser discovered that alcohol was missing from the Centre he conducted an investigation into the missing alcohol.  
Mr Fraser stated that when he reviewed security video recordings of events at the end of the Function on 16 December 2008 he 
was shocked at what he regarded as the systematic removal of alcohol by some of the Shire’s employees and he regarded this 
removal as being more than a ‘roadie’. 

15 Mr Fraser said that a council meeting was held on the evening of 16 December 2008 and he showed footage of the Function to 
Councillors and advised them that the issue was serious and would be investigated and he told Councillors that he would 
engage the Shire’s industrial relations advocate Mr Fitz Gerald to undertake an investigation into the removal of the alcohol on 
behalf of the Shire. 

16 Mr Fraser gave evidence that employees who were involved in removing alcohol from the Centre at the end of the Function 
were identified from the video and Mr Fitz Gerald advised the Shire that each of them needed to be interviewed.  Mr Fraser 
gave evidence that Mr Fitz Gerald conducted each interview and each applicant was told by Mr Fitz Gerald of their rights and 
that they were entitled to be represented by another person if they wished.  Mr Fraser then stated that each applicant was 
represented by their immediate supervisor in their interviews. 

17 Mr Fraser gave evidence that both he and Mr Fitz Gerald asked questions at the interviews and took notes (see Exhibit R2 
document 11).  Mr Fraser stated that at the end of each interview each applicant was suspended on full pay whilst further 
investigations were conducted.  Mr Fraser stated that during the interviews Mr Fitz Gerald asked each of the applicants if they 
had any alcohol left over from the Function and those who did were taken home by their respective supervisors and the alcohol 
was returned to the Shire. 

18 Mr Fraser said that after the interviews he sought advice from Mr Fitz Gerald and later that afternoon he decided to terminate 
the applicants.  Mr Fraser stated that the combination of the video evidence of what had taken place at the end of the Function 
and given what the applicants had told him during their interviews he believed that the applicants had defrauded the Shire in 
that they were involved in the systematic removal of the Shire’s alcohol from the Function and the Shire had not given the 
applicants any authority to remove this alcohol.  Mr Fraser’s trust and confidence in the applicants had therefore been breached 
and as a result the applicants were terminated.  Mr Fraser said that prior to making this decision he had discussions with the 
applicants’ supervisors and he stated that they had also lost confidence in the applicants. 

19 Mr Fraser denied that prior to the applicants’ interviews he had a pre-determined view that they should be terminated but he 
stated that he did have concerns about their behaviour at the end of the Function and it was for this reason that he engaged 
Mr Fitz Gerald to conduct an investigation into the removal of the alcohol to ensure that the investigation was properly 
conducted. 

20 Mr Fraser said the decision to terminate the applicants was made after interviewing each applicant and considering all of the 
evidence and looking at all of the options as well as the impact on the Shire.  Mr Fraser stated that after he advised the 
applicants by telephone on the evening of 17 December 2008 that they were terminated the respondent confirmed this in 
writing (see Exhibit R2 documents 13, 14, 16, 17 and 18). 

21 Mr Fraser stated that admissions contained in the applicants’ letters of termination were based on notes taken during their 
interviews.  Mr Fraser stated that Mr Mountford’s wife had no authority to donate any of the Shire’s wine to the darts club.  
Mr Fraser gave evidence that Ms Cassidy admitted during her interview that no one gave her specific authority to remove 
alcohol from the Centre and she stated that Ms Todd helped her put wine in a crate in the boot of her car and she stated that the 
alcohol was to be shared with others.  Mr Fraser gave evidence that Ms Todd stated at her interview that staff at the Centre had 
authorised the removal of the alcohol from the Centre, she admitted she was told by a staff member that the alcohol belonged 
to the Shire and she admitted removing alcohol from the Centre.  Mr Fraser gave evidence that Mr Springall stated during his 
interview that when he saw other employees removing alcohol from the Centre he knew it was wrong but did not feel he was in 
a position to say anything.  Mr Fraser gave evidence that Mr Samata stated at his interview that alcohol was being removed 
because the Shire’s Councillors had done the same but he did not name the Councillors involved.  Mr Samata also stated that 
he was not told that the alcohol could not be removed by staff at the Centre.  Mr Fraser gave evidence that at Ms Samata’s 
interview she stated that staff at the Centre said they could remove alcohol and she admitted removing alcohol from the Centre. 

22 Mr Fraser stated that he made the decision to terminate the applicants.  Mr Fraser stated that none of the applicants asked him 
if they could remove alcohol from the Centre and when other employees approached him about this he told them that they 
could only take ‘roadies’.  Mr Fraser stated that he did not authorise any of the Centre’s staff to give away the remaining 
alcohol and the only other person delegated to give this authority was the Deputy Chief Executive Officer. 

23 Under cross-examination Mr Fraser stated that the notes he made of the interviews held with the applicants on 17 December 
2008 were not verbatim notes but they recorded the general thrust of what was said at the interviews. 

24 Mr Fraser stated that the applicants were terminated because of the unlawful removal of the Shire’s property from the Centre 
and when shown a letter sent to Ms Todd dated 19 December 2008 which refers to her being terminated on the basis of her 
involvement in the theft of alcohol from the Function Mr Fraser then conceded that he believed that their actions constituted 
theft. 
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25 Mr Fraser stated that after playing the video of the events at the end of the Function after the Council meeting held on the 
evening of 16 December 2008 he invited Councillors to comment and some said that the employees involved should be sacked.  
Mr Fraser stated that he did not tell the applicants during their interviews that Councillors said that they were ‘gutted’ because 
of their behaviour but he did say that he was ‘gutted’ in one or two of the interviews.  When it was put to Mr Fraser that 
Mr Fitz Gerald wrote in his notes of Mr Springall’s interview of him saying “Council gutted” he did not recall saying this. 

26 Mr Fraser conceded that he had a ‘prejudiced’ attitude towards the applicants’ actions prior to the interviews on 17 December 
2008 given the details he had seen on the video. 

27 Mr Fraser agreed that a number of the applicants stated in their interviews that they had been given permission by Ms Aimee 
Raecke to remove alcohol from the Centre and Mr Fraser stated that he did not contact Ms Raecke nor did he ask any other 
person to contact her after the applicants’ interviews.  Mr Fraser stated that he was unaware that alcohol had been taken by the 
disc jockey (“the DJ”) at the end of the Function although as a result of what was said at the interviews he understood he had 
been given some alcohol. 

28 Mr Fraser stated that taking two or three bottles of wine was more than a ‘roadie’. 
29 Mr Fraser stated that at the end of the Function he told staff at the Centre that the remaining alcohol would be picked up on 

Monday. 
30 Mr Fraser stated that he did not tell people at the end of the Function to take ‘a couple of roadies’ but he said that if they 

wanted to take some ‘roadies’ he did not have a problem with this.  Mr Fraser agreed that the bar at the Function was an open 
bar and employees helped themselves to drinks and he confirmed that there were no constraints or limits on how much alcohol 
each person could consume.  Mr Fraser said that he was observing people at the Function and in his view nothing occurred that 
required any checks on the amount of alcohol consumed to be put in place. 

31 Mr Fraser gave evidence that he considered all options with respect to penalty when deciding to terminate the applicants.  
These options included suspension, termination on notice, ongoing employment with a reprimand and summary termination.  
Mr Fraser stated that he did not take into account the quantum of money the applicants would have received if they had been 
terminated on notice and he did not have any regard for their length of service and each applicant’s employment history when 
deciding that they should be terminated.  Mr Fraser stated that he acted on Mr Fitz Gerald’s advice when deciding to terminate 
the applicants.  Mr Fraser stated that each of the applicants was known to him and it was a difficult decision to terminate them 
however he had to make a decision in the respondent’s best interests. 

32 Mr Fraser confirmed that Mr Mountford currently works as a contractor to the Shire but he believes that this does not present 
as an issue for the Shire as it was the employee/employer relationship between Mr Mountford and the Shire which had broken 
down.  Mr Fraser stated that he was aware that Mr Mountford undertook some voluntary work in the local community for 
organisations connected to the Shire. 

33 Mr Fraser said that he gave weight to the remorse shown by the applicants where relevant but as the video evidence showed 
that the applicants had acted in concert it was therefore appropriate to terminate all of the applicants.  Mr Fraser said he also 
gave weight to the willingness of the applicants to return alcohol taken from the Centre. 

34 Mr Fraser maintained that not all the applicants were forthcoming during their interviews.  Mr Fraser believed that Mr and 
Ms Samata were defiant and Ms Todd made reluctant admissions.  On the other hand Ms Cassidy, Mr Mountford and 
Mr Springall were forthcoming and whilst he gave them credit for their admissions he stated that they had the opportunity to 
come forward about the removal of the alcohol prior to their interviews but they did not do so and Mr Fraser stated that the 
failure of the applicants to volunteer information about the removal of the alcohol prior to the interviews in his view 
contributed to the breakdown of the relationship between the applicants and the respondent.  Mr Fraser then confirmed that this 
proposition was not put to each of the applicants during their interviews. 

35 Mr Fraser stated that the issue of the removal of alcohol from the Function was reported to local police but he could not recall 
if this was done before or after the Council meeting held on 16 December 2008.  Mr Fraser stated that around this time he gave 
a copy of the video to police officers and preliminary advice from the police was that the removal of the alcohol from the 
Function was orchestrated.  Mr Fraser agreed that he told Mr Samata at his interview that police had viewed the events at “the 
high end of the range” of theft and stated that he told him this by way of information and did not believe that this was putting 
additional pressure on Mr Samata and Mr Fraser denied that he was being intimidating at the time.  Mr Fraser also stated that 
he may have said the same thing to Ms Todd. 

36 Mr Fraser said that he viewed the video of the Function with Mr Fitz Gerald prior to the interviews with the applicants taking 
place and he asked him for advice on what to do given the circumstances.  Mr Fraser stated that he believed it was appropriate 
to sit in on the interviews as he was the Shire’s CEO. 

37 Mr Fraser stated that he was aware that the applicants would suffer losses as a result of being summarily terminated.  Mr Fraser 
confirmed that none of the applicants had been subject to any previous disciplinary proceedings and Mr Fraser stated that even 
though this was the case and most were genuinely contrite this contrition was only shown after the issue of removal of the 
alcohol was raised with the applicants.  Mr Fraser agreed that Ms Todd and Ms Cassidy visited him on the evening of 
17 December 2008 to give him a letter indicating their remorse and regret (Exhibit A5). 

38 Mr Fraser stated that he accepted that the applicants were being honest when they referred to Ms Raecke telling them they 
could remove alcohol but Mr Fraser said that when he spoke to the Centre’s coordinator Ms Hamilton on Monday 
15 December 2008 she confirmed that no approval was given to anyone to remove alcohol from the Centre at the end of the 
Function.  Mr Fraser stated that he did not make any further inquiries about this issue after the applicants’ interviews and 
before terminating the applicants. 
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39 Mr Fraser stated that the video of the events at the end of the Function was shown to the applicants in fast forward mode in 
parts to get to the relevant sections and he stated that each applicant was not asked to explain all of the events on the video and 
Mr Fraser stated that he believed that all of the applicants were acting in concert from the video footage.  Mr Fraser stated that 
Mr Fitz Gerald had conduct of the investigation and he acted on his advice about the process and what was relevant.  Mr Fraser 
stated that he did not follow up the removal of alcohol by the DJ but he then stated that he would have given him some wine as 
he did a good job. 

40 Mr Fraser understood that Ms Samata was given wine outside of the Centre and it was on this basis that Mr Fraser believed 
that she was involved in removing alcohol from the Centre.  Ms Samata also made admissions about removing alcohol from 
the Function during her interview.  Mr Fraser did not believe that Ms Samata was being untruthful during her interview but he 
said it was a difficult interview as she was reluctant to name people and her body language and tone led to him forming an 
adverse view about the information she was giving him.  Mr Fraser confirmed that he did not ask Ms Samata if she had stolen 
alcohol from the Function and he stated that Ms Samata made no admissions about stealing anything.  Mr Fraser was aware 
from what was stated at the interviews that six people went back to Mr and Ms Samata’s house after the Function for a party 
and he agreed that it would have been okay to take a couple of bottles of wine with them but he was unaware that they were 
going to have another party subsequent to the Function until the interview.  Mr Fraser then said it was okay to take a ‘roadie’ to 
drink on the way home compared to stockpiling alcohol to drink at a separate party afterwards. 

41 Mr Fraser stated that Mr Samata was evasive during his interview and when Mr Fitz Gerald put it to Mr Samata that what he 
had done was stealing Mr Samata denied this was the case and said he just took a few drinks to ‘move on’. 

42 Mr Fraser regarded the issue of alcohol being taken by Councillors as a separate issue and he said that he reviewed this issue 
after the applicants were terminated.  Mr Fraser then said that there was no need to follow this issue up with Councillors as 
nothing untoward had happened with respect to their behaviour at the end of the Function. 

43 Mr Fraser agreed that Ms Todd did not return any alcohol to the respondent and he stated that she was very remorseful.  
Mr Fraser agreed that Mr Mountford was truthful during his interview and that he has a history of working in the local 
community.  Mr Fraser could not recall if he asked Mr Mountford if the alcohol at his house was to be on-sold as claimed by 
Mr Springall in his interview but he stated that Mr Mountford told him at his interview that the alcohol he had was to be taken 
to a work function at the deputy works supervisor Mr Frank Vallentine’s place later that week.  Mr Fraser stated that this work 
function was authorised by him however this did not absolve Mr Mountford from stealing as he had no authority to remove the 
alcohol from the Centre.  Mr Fraser agreed that Mr Springall was very nervous and remorseful during his interview and he was 
aware that he was grateful to be given the opportunity to work with the Shire.  Mr Fraser stated that he did not take his 
personal circumstances into account when deciding to terminate Mr Springall but he focussed on the issues before him. 

44 Mr Fraser denied that he took five ‘roadies’ with him when he left the Function and re-iterated that he only took two cans of 
UDL.  Mr Fraser stated that there was some general monitoring of alcohol consumption at the Function and he stated that it 
was possible that people consumed considerable amounts of alcohol without him being aware that this was occurring. 

45 Under re-examination Mr Fraser clarified what he meant when he said he went into the applicant’s interviews with a 
‘prejudice’.  Mr Fraser stated that he had the view that what the applicants had done was wrong however he had not made a 
decision to terminate any of the applicants prior to their interviews.  Mr Fraser maintained that he did not have to speak to 
Ms Raecke prior to terminating the applicants to see if the removal of the alcohol from the Centre was authorised because she 
had no authority to give away the Shire’s alcohol. 

46 Mr Fraser stated that the applicants were given the opportunity to put their point of view forward during their interviews and 
their evidence was then considered.  Mr Fraser maintained that it was appropriate for him to be involved in the investigation 
because he had to decide if the applicants were to be terminated. 

47 Mr Fraser stated that initially Mr Mountford tried to blame his wife for the removal of the alcohol and he stated that during his 
interview he did not mention anything about removing alcohol for a barbecue nor did he mention a discussion with Councillor 
Alderson. 

48 Mr Ashley Maley is one of the Shire’s Councillors for the Lancelin area and Mr Maley went to and from the Function on the 
Lancelin bus.  Mr Maley stated that when he left the Function he took approximately eight drinks for people on the bus 
including a soft drink for the bus driver and he put these drinks in a beer carton prior to leaving the Centre.  Mr Maley stated 
that the drinks he took were a mixture of beer, UDLs and soft drinks and he stated that they were consumed on the bus on the 
way home.  Mr Maley could not recall having a conversation with Mr Samata at the Function. 

49 Under cross-examination Mr Maley stated that after the Council meeting held on 16 December 2008 he was shown a video of 
the end of the Function and Mr Maley recalled Mr Fraser saying that he was ‘gutted’ but that Councillors needed to view the 
video themselves.  Mr Maley stated that after viewing the video he could not recall a number of Councillors saying that the 
employees involved should be sacked.  Mr Maley stated that he did not seek permission from Mr Fraser to take ‘roadies’ from 
the Function and he stated that he took drinks for four people.  Mr Maley could not recall anyone taking bottles of wine onto 
the bus. 

50 Ms Raecke worked at the Centre on the night of the Function with her mother, Ms Hamilton who catered for the Function.  
Ms Raecke undertook waiting and cleaning duties at the Function.  Ms Raecke stated that she did not speak to all of the 
applicants at the Function but she spoke to a number of employees during the Function.  Ms Raecke stated that she did not give 
away any alcohol at the end of the Function because it was not hers to give away and she did not say to anyone that they could 
take or remove the alcohol.  Ms Raecke stated that she was aware that the alcohol at the Function belonged to the Shire and 
Ms Raecke assumed that any left over alcohol would be picked up from the Centre at a later date.  Ms Raecke stated that she 
recalled being asked who owned the alcohol and she replied that it was the Shire’s alcohol and she gave evidence that she did 
not tell anyone at the Function that if the alcohol was not removed she would take it. 
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51 Under cross-examination Ms Raecke said that she may have spoken to Mr Samata during the Function but she definitely 
recalled not speaking to him about the removal of alcohol from the Centre and she stated that nobody asked her if it was okay 
to remove alcohol.  Ms Raecke denied saying that anything left over could be taken and she could only recall being asked who 
owned the remaining alcohol.  Ms Raecke recalled speaking to Mr Mountford outside the Centre but she denied telling him 
that the alcohol had to go and could not remain at the Centre.  Ms Raecke recalled speaking to some people at the Function 
after both buses had left the Function but she did not recall speaking to Mr Jason Cassidy.  Ms Raecke also denied that she told 
anyone else that they could remove alcohol. 

52 Ms Raecke stated the following about providing a crate: 
“Now, you at one stage provided a crate, did you not, to … in the middle of the room, roughly, into which alcohol was 
being loaded?---Yes. I began the evening pack away (sic) the alcohol into the crates and from the conversations that went 
on around me, I then removed myself and started clearing tables because it became clear to me what was happening. 
You didn't … well, let's go firstly to the question of what you did because you … you didn't immediately remove 
yourself, did you? You helped put the balloons on the crate?---I don't remember exactly what happened that night. It had 
been a long night. 
Well - - -?---I remember, yes, getting two … there were two crates on the table, from memory. There was a big shelf of 
alcohol and I was clearing, packing away, which was my job to do, and then I removed myself and started emptying 
tables and … and clearing away rubbish and all the other jobs.” 

(Transcript pp 174-175) 
53 When it was put to Ms Raecke that she must have know what was being done in relation to the removal of the alcohol she 

stated that she spoke to her mother about this issue at the time but she did not know what was happening to the alcohol, the 
alcohol was not her responsibility and nor did she have the authority to tell the applicants to stop what they were doing.  
Ms Raecke stated the following: 

“- - - it wasn't your alcohol?---I … I didn't say whether they could or they couldn't take it. I stated that the alcohol … what 
… I stated what I had … I knew at the time, that the alcohol belonged to the Shire of Gingin, that we did not provide the 
alcohol. We catered the food side and that the Gingin Shire provided the alcohol and I was under the assumption that they 
would be back to pick the rest up at a later date. 
All right?---I didn't know what was happening to the alcohol afterwards. 
All right. So, basically, your evidence is that all of these six people are wrong and you're right. That's the core of your 
evidence, isn't it?---I know that I didn't … I know (sic) that the alcohol wasn't my responsibility and therefore I did not 
tell them that they could take the alcohol. 
So the answer is yes, that that's your evidence - - -?---Yes. 
- - - you're right and six people are wrong?---Yep. 
All right. Okay. I have no further questions, Commissioner.” 

(Transcript pp 175-176) 
54 Ms Raecke confirmed that she has known Mr Mountford and Ms McDonagh and their children for some years. 
55 Mr Vallentine is the acting Principal Works Supervisor with the Shire and he went to and from the Function on the Gingin bus.  

Mr Vallentine stated that on the way home from the Function he did not see anyone on the bus with large quantities of alcohol 
and he only saw a few people getting onto the bus with an already open can of drink.  Mr Vallentine did not see anyone 
removing large quantities of alcohol from the Function. 

56 Mr Vallentine stated that he organised a barbecue to take place the Friday after the Function for staff working in his area and 
the Shire usually provides alcohol and he provides food.  Mr Vallentine gave evidence that prior to attending Mr Mountford’s 
interview he was unaware that Mr Mountford was going to provide alcohol for the barbecue from what had been removed from 
the Function and he had not authorised this to occur. 

57 Mr Vallentine gave evidence that he was directed by the CEO to go to the Centre the Monday following the Function to find 
out what had happened to the left over alcohol and he stated there was no alcohol left at the Centre.  Mr Vallentine then viewed 
the video footage of the Function and after seeing what had occurred believed that the video footage should be shown to 
Mr Fraser. 

58 Mr Vallentine attended three of the interviews which took place on 17 December 2008.  Mr Vallentine stated that Mr Samata 
was adamant that he had not done anything wrong and that he had been given the alcohol to take away.  Mr Springall was 
upset and remorseful and Mr Mountford was also remorseful but he tried to shift the blame for the removal of the alcohol onto 
his wife.  Mr Vallentine confirmed that after the applicants were interviewed he collected alcohol taken from the Function 
from the houses of Mr Samata, Mr Springall and Mr Mountford.  When asked about his views on these three employees being 
reinstated Mr Vallentine stated that he has to be able to trust the people he works with and what Mr Mountford, Mr Samata and 
Mr Springall had done was a breach of trust.  Furthermore, there were no positions available with the Shire at present for them 
to undertake. 

59 Under cross-examination Mr Vallentine stated that he was an impartial observer at the interviews he attended on 17 December 
2008 and he stated that he played no part in the interviews.  Mr Vallentine stated that he was invited to attend the interviews by 
Mr Fraser as he was the line supervisor of Mr Mountford, Mr Samata and Mr Springall. 
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60 Mr Vallentine stated that prior to the applicants being terminated on 17 December 2008 he was asked for his opinion about 
whether Mr Mountford, Mr Samata and Mr Springall had breached the respondent’s trust and Mr Vallentine said he saw their 
actions at the end of the Function as a breach of trust.  Mr Vallentine said he was aware that Mr Mountford had made 
contributions to the community but this did not alter his decision.  When it was put to Mr Vallentine that the removal of 
alcohol was an isolated event which would not reoccur he said that he was a black and white person and even though only one 
mistake had been made by Mr Mountford, Mr Samata and Mr Springall it was a blatant breach of trust as alcohol was 
unlawfully removed.  Further, if the employees involved were unsure about removing the alcohol they should have volunteered 
information about the removal of alcohol from the Function prior to their interviews.  Mr Vallentine could not recall if the 
video footage of the events of the Function was played at the interviews he attended however he stated that Mr Samata said he 
did not need to see any footage. 

61 Mr Fitz Gerald is the Shire’s Industrial Relations and Human Resources consultant.  Mr Fitz Gerald was asked by Mr Fraser to 
assist with the investigation into the removal of alcohol from the Function.  Mr Fitz Gerald stated that when he was asked to 
assist with this investigation he was told that there was compelling evidence about the removal of the alcohol and Mr Fraser 
told him that a video from the Centre confirmed that when most people had left the Function alcohol had been removed by a 
number of staff and he had discovered this when employees went to pick up the remaining alcohol from the Centre the 
following Monday.  Mr Fitz Gerald gave evidence that he told Mr Fraser to arrange a meeting with each employee concerned, 
tell them that the Shire had compelling video evidence about the removal of alcohol, to show them the video if they wanted to 
see it and advise them that they did not have to respond to what was on the video immediately and they could get advice or 
representation prior to making any comments about the issue.  Mr Fitz Gerald stated that this was the procedure followed at 
each interview.  Mr Fitz Gerald stated that the Shire ensured that each applicant’s supervisor was present at each interview and 
he stated that at the end of each interview each applicant was told that they were suspended from work pending further 
investigation. 

62 Mr Fitz Gerald stated that after the applicants were interviewed meetings were held with their supervisors and they were asked 
for their views about whether or not the employment relationship was capable of continuing with each applicant in light of the 
events which had taken place at the Function.  Mr Fitz Gerald also told each supervisor that the issue of diminished 
responsibility on the part of the applicants as a result of their alcohol intake should be considered.  Each supervisor stated in 
turn that the conduct of the employees was serious and had led to an irretrievable break down in the relationship of trust and 
confidence between them and each employee and they would therefore not be comfortable with them back in the workplace as 
employees.  Mr Fitz Gerald stated that Mr Fraser was struggling with what had occurred and wanted to speak to the Shire 
President about the incident and Mr Fitz Gerald understood that the Shire President told Mr Fraser that he saw the employees’ 
conduct as being serious and sufficient to warrant termination and he would support whatever decision Mr Fraser made.  
Mr Fitz Gerald said after speaking to the applicants’ supervisors and considering each applicant’s situation Mr Fraser decided 
to terminate the applicants.  Mr Fitz Gerald stated that he told Mr Fraser that he was entitled to summarily terminate each 
applicant in light of their behaviour. 

63 Mr Fitz Gerald stated that notes he made of the interviews reflected what was said at each applicant’s interview (Exhibit R2 
document 12). 

64 Mr Fitz Gerald stated that at his interview Mr Mountford said that he was surprised at the amount of alcohol his wife removed 
from the Function.  Mr Fitz Gerald confirmed that Ms Todd was interviewed twice and on the second occasion she denied that 
she had an agreement with Ms Cassidy to share the wine they had removed from the Centre.  Mr Fitz Gerald stated that 
Mr Springall was upset, open, frank and distraught during his interview.  Mr Samata was defiant and he maintained that the 
alcohol taken from the Centre belonged to employees and they could do with it what they wanted.  Mr Fitz Gerald described 
Ms Samata as being uncooperative, cavalier, unrepentant and evasive. 

65 Under cross-examination Mr Fitz Gerald denied that he was appointed to investigate the removal of alcohol from the Function 
and he stated that he assisted Mr Fraser with his investigation.  Mr Fitz Gerald stated that at each interview he asked questions 
of each applicant on behalf of the Shire and Mr Fitz Gerald stated that at the commencement of each interview he told each 
applicant that the Shire had video evidence of the events at the end of the Function which was compelling and he and 
Mr Fraser wanted each employee to look at it before deciding whether they wanted the interview to proceed and respond.  The 
applicants were also asked whether they wanted to get advice before discussing the issues being raised with them.  
Mr Fitz Gerald stated that each applicant was then asked if they wanted to view the video and some agreed to look at the video 
and others did not.  Mr Fitz Gerald stated that he did not tell the applicants that their employment was in jeopardy however he 
understood that this was conveyed to the applicants by Mr Fraser during the course of the interviews given the nature of the 
discussions at each interview.  Mr Fitz Gerald confirmed that Mr Fraser told some of the applicants that he felt ‘gutted’ and 
that the Council was ‘gutted’.  Mr Fitz Gerald stated that Mr Fraser did not say to him that he believed the applicants were 
guilty of theft and Mr Fitz Gerald denied that the applicants were not offered representation and were told their supervisors 
might fulfil this role and he denied that the applicants were not offered the opportunity to obtain advice.  Mr Fitz Gerald stated 
that he did not explain to each applicant the significance of viewing the video footage and that it would be relied upon by the 
respondent however he did say to the applicants that this was the evidence that the Shire had in its possession relating to the 
incidents that took place at the end of the Function and it was compelling and this should have been clear to them. 
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66 Mr Fitz Gerald agreed that some of the applicants told him and Mr Fraser that Ms Raecke had given them authorisation to 
remove alcohol from the Function and he confirmed that this was not verified prior to terminating the applicants on the basis 
that the proposition that a staff member from the Centre had authorised the applicants to take the Shire’s property was too far 
fetched to contemplate.  Mr Fitz Gerald stated that from what was stated at the interviews it was clear that most of the 
applicants had two interwoven stories, one which was true whereby all the applicants admitted to removing alcohol from the 
Function and one which was untrue whereby each applicant claimed that a young staff member from the Centre had given 
them authority to remove alcohol from the Function.  Mr Fitz Gerald stated that he considered that the applicants had colluded 
about saying Ms Raecke had given them the authority to remove alcohol from the Function but he confirmed that this was not 
put to the applicants. 

67 Mr Fitz Gerald stated that when Mr Fraser initially contacted him about the removal of the alcohol he told him that he had 
referred the applicants’ behaviour to the police.  Mr Fitz Gerald stated that during at least one of the interviews Mr Fraser 
referred to police viewing the video footage and saying it was at the ‘higher end’ and Mr Fitz Gerald understood this to mean 
that there was a strong case for a conviction based on theft.   Mr Fitz Gerald stated that Mr Fraser had not discussed this issue 
with him prior to the interviews taking place and it was his view that given the processes they went through at the interviews 
that Mr Fraser had not drawn any conclusions about terminating the applicants until around 5.00pm on 17 December 2008. 

68 Mr Fitz Gerald stated that after the interviews were held on 17 December 2008 a number of options were discussed between 
Mr Fitz Gerald, Mr Fraser, Mr Vallentine, Ms Lisa Edwards and Ms Kaye Lowes, the Shire’s Acting Deputy Chief Executive 
Officer.  Mr Fitz Gerald stated that he said to them that they needed to consider all options from a caution through to summary 
termination.  Mr Fitz Gerald stated that they discussed whether or not it was appropriate to terminate the applicants on notice, 
the financial impact of a summary termination on the applicants, the timing of the terminations was considered being one week 
before Christmas, the effect of terminating two people from the one family, the length of service of each of the applicants, the 
quality of the service that they provided to the Shire, remorse and the volume of alcohol removed and returned.  Mr Fitz Gerald 
stated that Mr Fraser made the decision to terminate the applicants on behalf of the Shire after discussing these issues with all 
the applicants’ supervisors. 

69 Mr Fitz Gerald agreed that the amount of alcohol removed from the Centre by each applicant was a consideration but he 
maintained that the decision to terminate the applicants was not based on a nil tolerance policy.  Mr Fitz Gerald claimed that 
the applicants had been subject to a fair process and he stated that he made sure that the decision to terminate the applicants 
took into account a range of factors and the seriousness of the actions of each individual was assessed rather than being viewed 
collectively. 

70 Mr Fitz Gerald confirmed that prior to Mr Fraser deciding to terminate the applicants he contacted the Shire President because 
he had a duty to liaise with the Shire President under local government legislation about serious issues affecting the Shire. 

71 Mr Fitz Gerald understood that the deliberations about whether or not the applicants should be terminated took place over 
approximately two hours and he stated that no further investigations were undertaken during this period.  Mr Fitz Gerald stated 
that Mr Vallentine was asked to consider whether or not the employment relationship with the employees he supervised had 
irretrievably broken down given what he had seen and heard about the events and he was told that he needed to look at the 
seriousness of the conduct of the individuals and assess whether there was trust and confidence left in the relationship.  
Mr Fitz Gerald stated that Mr Vallentine discussed each of the individuals concerned, he considered Mr Samata’s service and 
conduct as part of his considerations and he said that he could rely on Mr Samata doing what was asked of him however he 
was an abrasive employee.  Mr Fitz Gerald denied that these issues should have been put to Mr Samata.  Mr Fitz Gerald stated 
that consideration was given to apologies made by the applicants however consideration was also given to the fact that prior to 
their interviews the applicants had not volunteered that they had removed the alcohol from the Function, in particular 
Ms Cassidy and Ms Todd. 

72 Mr Fitz Gerald understood that after considering a range of factors Mr Fraser concluded that as all of the applicants had stolen 
the alcohol their terminations were therefore appropriate. 

73 Mr Fitz Gerald recalled that Mr Samata was defiant and abrasive during his interview and he was reluctant to name people but 
he did not believe that Mr Samata was lying and he confirmed that Mr Samata denied stealing the alcohol.  Mr Fitz Gerald 
stated that Mr Samata did not mention that he had been told by staff at the Centre that he could remove the alcohol.  
Mr Fitz Gerald stated that even though Ms Cassidy, Ms Todd and their partners and Mr and Ms Samata planned to have a party 
after the Function as this was a private party it was inappropriate to consume the Shire’s alcohol at this party.  Mr Fitz Gerald 
stated that even if Mr Mountford had stated during his interview that some of the wine he had was to be donated by his wife to 
the darts club this was irrelevant.  Mr Fitz Gerald also stated that the applicants were not asked at their interviews what they 
intended to do with the alcohol they removed from the Centre as this was irrelevant to the issue that the applicants had stolen 
alcohol from the Shire.  Mr Fitz Gerald did not recall putting to Mr Springall that the applicants “formed a group and 
ransacked all the alcohol” and Mr Fitz Gerald denied referring to Ms Todd as being stupid and/or dumb during her interviews. 

74 Ms Lowes was the Acting Deputy CEO of the Shire in December 2008 and she is currently the Shire’s Manager of Financial 
Services.  Ms Lowes left the Function at around 10.00 pm.  Ms Lowes stated that she did not give Ms Raecke any authority to 
give away the Shire’s alcohol.  Ms Lowes confirmed that after the Council meeting held on 16 December 2008 she saw video 
footage of the Function being shown to Councillors and Ms Lowes stated that she attended the interviews with Ms Samata and 
Ms Cassidy on 17 December 2008 in her role as their supervisor.  Ms Lowes stated that she was there as a spectator/witness 
and had no other involvement in the interviews. 

75 Ms Lowes stated that after Ms Cassidy’s interview she and another Shire officer went to her house to collect the alcohol she 
had removed from the Centre. 
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76 Ms Lowes confirmed that Ms Samata was upset when she left her interview and she said in a very loud voice after she left 
Mr Fraser’s office that “This is effing ridiculous.  It was just a couple of bottles of wine.”.  Ms Lowes attended a meeting along 
with Mr Fraser, Mr Fitz Gerald, Mr Vallentine and Ms Edwards after the applicants were interviewed and she was asked for 
her views about the applicants’ actions and whether she felt the employees could remain employed by the respondent given 
what had transpired.  Ms Lowes stated that a series of factors were discussed including whether the applicants were remorseful, 
the amount of alcohol removed by each of the applicants and their length of service.  Ms Lowes maintained that she could not 
see Ms Samata and Ms Cassidy returning to employment with the Shire as a result of their actions at the Function given they 
believed that it was right to take the alcohol because the Shire had paid for it.  Ms Lowes gave evidence that it would be 
inappropriate to reinstate the applicants as no positions are currently available with the Shire and when taking into account the 
events which occurred at the Function and the reasons for the applicants’ terminations. 

77 Under cross-examination Ms Lowes stated that she attended the interviews not as a representative of the two employees but as 
their supervisor and she confirmed that when she contacted Ms Cassidy and Ms Samata to say the CEO wanted to meet with 
them in his office she did not advise them of the purpose of the meeting. 

78 Ms Lowes stated that Ms Samata was not shown video footage of the end of the Function and she did not recall Ms Samata 
being expressly told during her interview that her ongoing employment with the respondent may be in jeopardy.  Ms Lowes 
stated that both Ms Cassidy and Ms Samata were initially advised that they did not have to answer any questions and they 
could leave and obtain representation but Ms Lowes could not recall if Ms Samata was told that the removal of the alcohol 
constituted theft. 

79 Ms Lowes recalled that after the Council meeting held on 16 December 2008 Councillor Alderson stated that it was okay for 
Mr Mountford to remove alcohol as he was taking it to another “meeting”. 

80 Ms Lowes stated that at the meeting held after the applicants’ interviews a number of options were canvassed including 
terminating the applicants on notice as well as summary termination.  Ms Lowes stated that she was told by Mr Fitz Gerald that 
if an employee is summarily terminated they would not be paid notice and would lose their leave entitlements. 

81 Ms Lowes said that she agonised over the decision to terminate Ms Samata and Ms Cassidy. 
82 Ms Lowes maintained that the remorse shown by each of the applicants was considered as much as the quantity of alcohol 

removed as well as other factors.  Ms Lowes stated that some of the applicants who were most remorseful took large quantities 
of alcohol and applicants who were not remorseful took small quantities however they were still involved in removing alcohol.  
Ms Lowes stated that Ms Samata was not remorseful and even if she was this would not have changed the outcome and 
Ms Lowes stated that Ms Samata did not acknowledge that the wine was not hers to take.  Ms Lowes agreed that Ms Samata 
had given good service to the respondent and that Ms Samata had not been subject to any disciplinary processes and she had a 
reasonable length of employment with the Shire.  Ms Lowes stated that as Ms Samata knowingly took the Shire’s property she 
could not return to work with the respondent and be exposed to other Shire property where she may feel she had the right to do 
exactly the same thing.  Ms Lowes then agreed that Ms Samata was an honest person and that she had worked with her for a 
considerable period and she made her decision based on her actions at the Function. 

83 When it was put to Ms Lowes that authority was given by Ms Raecke to remove alcohol from the Function she stated that this 
was not relevant as Ms Raecke was not an employee of the Shire and the applicants knew the alcohol was the Shire’s property 
and they could not help themselves to it without proper authority.  As Ms Samata had been employed by the Shire for a 
number of years she was aware of what was right and wrong. 

84 Ms Lowes stated that she could not trust Ms Samata in the future as the removal of the alcohol was a serious event, the alcohol 
was removed from the Centre without authority after no one in authority was left at the Function and she believed the removal 
of the alcohol constituted theft.  Ms Lowes stated that the quantity of alcohol removed was irrelevant as all the applicants had 
been present and no one volunteered that they had removed the alcohol prior to being interviewed on 17 December 2008.  
Even if Ms Raecke had authorised the removal of the alcohol Ms Lowes believed that the actions of Ms Samata were wrong. 

85 Ms Lowes stated that she did not believe it was relevant to contact Ms Raecke prior to deciding the applicants’ ongoing 
employment.  Ms Lowes then recalled that after the interviews were finished and before a decision was made to terminate the 
applicants Mr Fraser telephoned Ms Hamilton and she told him that no one had given approval for the alcohol to be removed 
from the Centre. 
Applicants’ evidence 

86 Ms Todd gave evidence that when she was terminated by the respondent she was living in accommodation provided by the 
Shire and therefore only paying $75 per week rent and after she was terminated the Shire required her to move out of the house 
by 17 February 2009.  Ms Todd is now paying $190 per week in rent (Exhibit A2). 

87 Ms Todd gave evidence that prior to her termination no issues were raised by the respondent about her employment. 
88 Ms Todd stated that when she attended the Shire’s Christmas function in 2005 Mr Fraser gave an employee’s husband a carton 

of beer “to go and enjoy to (sic) drink” and at another function in 2007 employees took garbage bags full of alcohol on the bus 
taking people home from this function and Mr Fraser was on this bus. 

89 Ms Todd gave evidence that no limits were placed on the amount of alcohol consumed at the Function nor was there any 
monitoring of alcohol consumption.  Ms Todd stated that she consumed four bottles of wine at the Function. 
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90 Ms Todd maintained that when people left on the buses towards the end of the Function she saw people “coming inside the 
building and taking alcohol; weren't taking quantities, but they were taking some alcohol out of the fridges” and she stated that 
she saw Councillor Anita Jarvis leaving the Centre with bottles of wine in her arms.  Ms Todd also saw Councillor Maley leave 
with a carton however she did not see him filling up this carton.  Ms Todd gave evidence that Mr Fraser issued no instructions 
to her at any time about any alcohol she could or could not take from the Function.  Ms Todd stated that after the buses left the 
Centre no one was left in charge. 

91 Ms Todd stated that as she was leaving the Function she took two bottles of wine with her but she dropped one of them. 
92 Ms Todd said that Ms Raecke told her that the remaining alcohol was staying at the Centre so they could take it and crates 

were brought out by Ms Raecke to put the alcohol in and Ms Todd stated that Mr Cassidy asked Ms Raecke on more than one 
occasion if they were allowed to take the alcohol and in response she said yes. 

93 Ms Todd said that after the crate of alcohol was put in the boot of Ms Cassidy’s vehicle she did not see this alcohol again. 
94 Ms Todd stated that after the Function she went to Mr and Ms Samata’s house for a party along with Mr and Ms Cassidy and 

she gave evidence that none of the alcohol from the Function was removed from Ms Cassidy’s vehicle when they arrived at Mr 
and Ms Samata’s house.  Ms Todd stated that after approximately 15 minutes Ms Cassidy was feeling unwell and she and her 
partner left and Ms Todd left an hour later. 

95 Ms Todd maintained that she did not collude with others to remove alcohol from the Centre, she did not discuss who would be 
receiving what alcohol and she stated that they were only taking what they thought they were allowed to take.  Ms Todd stated 
that when she returned home after the Function she did not have any alcohol in her possession. 

96 Ms Todd stated that Ms Edwards escorted her to her interview on 17 December 2008 and she was unaware why this meeting 
was being held.  Ms Todd gave evidence that she was not told at the commencement of the meeting that her job was in 
jeopardy or the purpose for being at the meeting but she was told she could have a representative but felt she did not need one.  
Ms Todd stated that Mr Fitz Gerald played the video of the events of the end of the Function and asked her to explain what had 
happened and she gave an honest account of what occurred.  Ms Todd told Mr Fitz Gerald that Ms Raecke had told them they 
were allowed to remove the alcohol left at the Centre as this alcohol was staying at the Centre.  Mr Fraser told her that police 
had been contacted about the incident and the respondent had advice that it was on the high level of theft.  Ms Todd said that 
Mr Fitz Gerald asked most of the questions and at one stage he asked her if she was dumb and she stated that she found the 
way he questioned her was humiliating.  Ms Todd believed that Mr Fraser and Mr Fitz Gerald were trying to manipulate her 
words by repeatedly asking her the same questions to try to get her to change her answers.  Ms Todd stated that during her 
interview Mr Fitz Gerald told her that if she was convicted of theft by the police she would no longer be able to work in local 
or state government.  Ms Todd stated that at the end of the interview she was told she was to be stood down. 

97 Ms Todd was called back for a second interview later that afternoon and she was told that she had not mentioned using a crate 
and in response she stated that a crate was used to carry alcohol to Ms Cassidy’s vehicle and Ms Raecke had given her the 
crate.  Later that afternoon Mr Fraser rang Ms Todd and told her that she was terminated and Ms Todd stated that at the time 
she was not given any opportunity to give feed back about the respondent’s decision to terminate her. 

98 Ms Todd maintained that Ms Hamilton was aware that alcohol was being removed from the Centre in crates and she was 
present when this removal was taking place. 

99 Ms Todd stated that several weeks after her termination she was contacted by police who asked her to make a statement about 
the removal of alcohol from the Function which she did and she was later told by police officers that they were not pursuing 
charges against her. 

100 Ms Todd was stressed and unwell as a result of her termination and having to obtain alternative accommodation and 
employment in Gingin subsequent to her termination was also difficult.  Ms Todd made several applications for employment 
subsequent to her termination.  She applied for two positions with the Shire of Chittering, one at the Bendigo Bank, several at 
schools and one Catholic Agricultural College.  Ms Todd eventually obtained casual work at the Muchea General Store 
between 12 January 2009 and September 2009 earning $20 per hour.  Ms Todd obtained a full-time dental receptionist position 
in September 2009, earning $18 an hour.  In October 2010 she commences employment as a relief teacher assistant working in 
Gingin and Two Rocks.  Ms Todd wants to be reinstated to her former position. 

101 Under cross-examination Ms Todd said that towards the end of the Function when she went outside with two bottles of wine 
and dropped one Ms Raecke approached her and asked what she was doing and Ms Todd replied that she was taking the wine 
outside to continue drinking.  In response Ms Raecke told her what was left at the Function was going to stay there and that 
“we could take what was left there”.  Ms Todd understood this meant that the alcohol had been paid for and they could take 
what they wanted and Ms Raecke then gave her a crate to remove alcohol.  Ms Todd stated that Ms Raecke knew what they 
were doing with the alcohol and where they were taking it.  When it was put to Ms Todd that Ms Raecke had said they could 
take alcohol outside to drink and that she had not said that Ms Todd could take the alcohol home Ms Todd agreed that 
Ms Raecke did not say they could take the alcohol home however she stated that “I had been told that what was there we could 
remove and when handed a crate that meant that we could put in that alcohol to take home”.  Ms Todd then stated that even 
though she had been drinking all night at the Function and was intoxicated she remembered the events of the evening.  
Ms Todd recalled Ms Raecke telling Mr Cassidy on several occasions that they could remove alcohol and Ms Todd said that as 
Ms Raecke was the only remaining staff member she understood she was authorised to give away the Shire’s property.  
Ms Todd confirmed that she assisted carrying a crate of alcohol away from the Centre but she was unaware how many bottles 
were in the crate.  Ms Todd stated that at no stage did she take any wine home, neither did she admit to doing so during the 
interviews on 17 December 2008.  Ms Todd stated that she and Ms Cassidy had no intention of distributing the wine 
Ms Cassidy had in her car and that this was not spoken about and if Ms Cassidy said this during her interview she was lying.  
When asked why she took the alcohol Ms Todd said that she was drunk and it was possibly to drink later. 
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102 Ms Todd admitted in her interview that she took four bottles of wine to Ms Samata’s house and Ms Todd gave evidence that 
she was unaware who owned this wine but she assumed that it belonged to the Shire.  Ms Todd stated that she took alcohol 
from the Centre because Ms Raecke told her the alcohol had to go, the Shire had paid for it and she offered to get Ms Todd a 
crate.  Ms Todd said that Mr Cassidy and her husband also asked Ms Raecke if it was okay to remove the alcohol.  Ms Todd 
stated that she also questioned Ms Raecke and asked if she was sure that they could take the alcohol and she said yes. 

103 Ms Todd gave evidence that by the time she was interviewed about the alcohol she was aware that she could not take the wine 
but she said she had taken alcohol from other work parties previously and so she did not see it as being an issue until her 
interview took place. 

104 Ms Todd claimed that the reference in Mr Fitz Gerald’s notes that she said that she was not drunk was incorrect as she did not 
say that.  Ms Todd stated that even though she was drunk at the end of the Function this did not mean that she did not 
remember what had occurred.  Ms Todd stated that she could not recall saying at her interview that she did not know definitely 
if they were allowed to take the alcohol.  Ms Todd maintained that Mr Fraser’s and Mr Fitz Gerald’s notes of her interview did 
not reflect all that she said. For example she claims that Mr Fitz Gerald called her dumb and stupid and this was not recorded 
in his notes.  Ms Todd stated that she was not aware of the purpose of her interview prior to it commencing and she stated that 
at her interview she was asked for an explanation of what was taking place in the video footage and she gave an honest 
account.  Ms Todd then stated that she could not recall if she was advised that she could have a representative at the meeting. 

105 Ms Todd stated that she did not know Ms Raecke but asked her if it was okay to take the alcohol and she did not think to ask 
her if she had the authority to give the alcohol away.  Ms Todd was of the view that she was in authority at the Function as she 
was the only staff member present and no one from the Shire remained at the Function and Ms Todd later said that on 
reflection she did not believe Ms Raecke had authority to give away the alcohol.  Ms Todd said she possibly said to 
Mr Mountford that she was not sure if he was allowed to take all of the alcohol contained in a crate he had. 

106 Ms Todd conceded that she helped Ms Cassidy remove alcohol from the Centre but she maintained that there was no 
discussion between them about distributing this alcohol and she stated that she intended to consume some of the alcohol.  
Ms Todd stated that the letter of apology she and Ms Cassidy wrote to Mr Fraser subsequent to their terminations 
acknowledges that they both took alcohol from the Function.  Ms Todd said that she was unaware of how many bottles were in 
the crate she and Ms Cassidy removed from the Centre.  Ms Todd stated that wine was removed to consume at Ms Samata’s 
house and she was unaware how many people were going to be at that party.  Ms Todd stated that even though she has 
retrained as a teacher’s assistant it is part-time relief work and she still wishes to return to her previous employment with the 
Shire. 

107 Under re-examination Ms Todd said that even though she was drunk at the end of the Function she recalled speaking to 
Ms Raecke and she had a clear recollection of what Ms Raecke told her.  Ms Todd understood that as Ms Raecke was a staff 
member at the Centre she therefore had authority to give away the alcohol. 

108 Ms Samata stated that during her employment with the respondent she had not been subject to any disciplinary proceedings nor 
were any complaints made about her performance, she had only been praised. 

109 Ms Samata stated that she attended the Shire’s Christmas function in 2007 and on that occasion the bar was controlled by staff 
and alcohol was taken home by participants from that function. 

110 Ms Samata stated that she and Mr Samata arrived at the Function around 7.30pm and people helped themselves to drinks and 
she mingled with others guests.  Ms Samata drank five to six cans of UDL at the Function.  Mr Samata wanted to leave at 
10.30pm but as she did not want to go they stayed and at approximately 11.15pm Mr Samata told her that he wanted to leave.  
Ms Samata asked him if it was alright for Ms Todd and Ms Cassidy to come back to their place and he agreed and Ms Samata 
stated that at this point both the Gingin and Lancelin buses had left the Function.  Ms Samata said that at 11.30pm Mr Samata 
came out of the Centre carrying wine under his arm while she was outside having a cigarette.  When she asked him what he 
was doing with the bottles of wine plus some beer he told her that staff at the Centre had told him it was okay to take it.  
Ms Samata stated that Mr Samata then went back into the Centre and when he came outside he gave her two bottles of wine 
which she carried along the footpath for approximately 15 metres and then put them down.  Mr Samata then went to get the car 
and when he returned he loaded the alcohol into their vehicle and he asked where the others were.  Ms Samata went inside the 
Centre and told Ms Todd and Ms Cassidy that they were leaving and after she returned to the car they waited for them.  
Mr Samata then told her that they would wait for them at the road junction which they did.  Ms Samata stated that at 
approximately 12.30 am Ms Cassidy went to sleep on one of their beds as she was intoxicated and Mr Cassidy then wanted to 
leave.  Ms Todd and her partner left at around 3.00am and Ms Samata stated that no alcohol was consumed once they returned 
home. 

111 Ms Samata stated that on 17 December 2008 Ms Lowes told her that Mr Fraser wanted to speak to her and she was not given 
any indication as to the purpose of this meeting.  Ms Samata gave evidence that at her interview Mr Fraser introduced 
Mr Fitz Gerald and he asked her if she knew why she was there and she said no.  Mr Fraser then told her that the meeting was 
about the removal of alcohol from the Function and he told her that she could have a representative present but she did not 
think that was necessary.  Mr Fraser then told Ms Samata that Ms Lowes was attending the meeting as a witness.  Ms Samata 
stated that Mr Fraser told her that he was gutted and the Council was gutted about the removal of alcohol from the Function, 
that the removal of the alcohol was a premeditated rampage and after seeing the video footage of the Function police believed 
that it was on the high scale of theft.  Ms Samata stated that even though she was told that the Shire had video footage of the 
events of the end of the Function she was not asked if she wanted to view the video.  When Ms Samata was asked what her 
role in the removal of the alcohol was and who took what and what did she see she told them that “I don’t know who took 
what.  I was outside having a smoke at the time” (T236).  Ms Samata gave evidence that she stated at the interview that she did 
not see Ms Todd and Ms Cassidy putting a crate of alcohol into a car.  Ms Samata then told Mr Fraser and Mr Fitz Gerald that  
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she did not take any alcohol from the Function but she was given alcohol by Mr Samata.  Ms Samata stated that Mr Samata 
took five bottles of wine and three stubbies of beer from the Centre and told them that Mr Samata does not drink.  Ms Samata 
stated that she did not name anyone at the interview but she did not see anything in any event.  Ms Samata stated that it was not 
put to her at her interview that she had stolen any alcohol nor did she admit to stealing alcohol and the only reference in this 
regard was to police referring to the removal of alcohol being on the high scale of theft.  At the end of her interview 
Ms Samata was stood down on full pay and she was told that the matter would be resolved in approximately three days.  
Ms Samata stated that at the time she was very upset. 

112 Ms Samata stated that approximately three hours later she received a phone call from Mr Fraser and he told her that after a full 
investigation he had lost trust in her and she was terminated.  After she queried how he had arrived at the decision he told her 
that she had an opportunity to speak up about the removal of alcohol from the Function but did not do so. 

113 Approximately six weeks later Ms Samata received a call from a police officer who asked her to attend an interview about the 
removal of the alcohol from the Centre and she told them that she had carried two bottles of wine along a footpath.  After this 
interview she received a phone call from police who told her that no charges would be laid. 

114 Ms Samata gave evidence that she was devastated by her termination.  Ms Samata stated that Gingin is a small town and word 
spreads quickly and as result of her termination she felt that she could not go into town for four weeks.  Ms Samata’s children 
were also asked about her termination and she stated that she and Mr Samata were being branded as thieves.  Six weeks after 
her termination Ms Samata commenced employment at the Loose Leaf Lettuce Company on a part-time basis and she is now 
working there full-time and she remains in this position.  Ms Samata wants to be reinstated to her former position.  She 
maintains that she did not do anything wrong, she has a good work ethic, she would have no difficulty working with her former 
colleagues and she believes that her relationship with the Shire could be restored as employees know her and they know she 
has been accused of something she would not do. 

115 Under cross-examination Ms Samata stated that when Mr Samata came outside of the Centre whilst she was outside having a 
cigarette he was carrying three bottles of wine and some stubbies of beer and she was unsure if Mr Samata returned to the 
Centre with the bottles or how many bottles he had in the car.  Ms Samata stated that Mr Samata put the alcohol in the car after 
the Function, not her.  Ms Samata stated that when she arrived home after the Function she noticed five bottles of wine as well 
as some stubbies on the kitchen bench. 

116 Ms Samata stated that she told the truth during her interview.  That is she did not take any alcohol home but she carried two 
bottles of wine along the footpath and she saw Mr Samata put them into their car.  Ms Samata knew that the wine belonged to 
the Shire but she understood Mr Samata had been given permission to remove the alcohol.  Ms Samata said she was concerned 
about Mr Samata’s actions because he did not drink however she understood that Mr Fraser said that they could take a ‘roadie’.  
When she questioned Mr Samata about the alcohol she understood that Mr Samata had taken it because she had asked people 
back to her house to carry on the party and she understood Mr Samata has asked the Centre staff if it was alright to remove 
alcohol. 

117 It was put to Ms Samata that it was not recorded in either Mr Fraser’s or Mr Fitz Gerald’s notes of her interview that Mr Fraser 
stated that both he and the Council were gutted however Ms Samata reiterated that Mr Fraser had said this during her 
interview.  Ms Samata stated that when Mr Fraser contacted her to terminate her he told her that the Shire had thoroughly 
investigated the matter and there had been a thorough police investigation. 

118 Ms Samata stated that she saw a black crate being carried out of the Centre but she did not know what was in it and when 
asked why she did not question the people removing the crate she stated that she was not responsible for the actions of anyone 
else and it was a Christmas function and a lot of alcohol had been consumed.  Ms Samata did not see the crate being loaded 
into the Cassidy’s car, nor did she take any wine from this crate.  When it was put to her that Ms Cassidy stated at her 
interview that she had taken a couple of bottles of wine from this crate she denied that this occurred and reiterated that she did 
not remove any alcohol from the Centre.  Ms Samata stated that she did not see Mr Mountford or Ms Fiona McDonagh loading 
any alcohol into a vehicle.  Ms Samata reiterated that when Mr Samata came outside whilst she was having a cigarette he told 
her that staff at the Centre had told him that it was okay to remove alcohol and she was unaware of what was happening inside 
the Centre at the time.  Ms Samata stated that at the time these events occurred staff were cleaning up the Centre. 

119 Ms Samata clarified the contents of her application.  Ms Samata stated that she did not have a conversation with staff at the 
Centre about removing alcohol and she had never been given any express authority to remove alcohol from the Centre.  She 
did not take any alcohol home and it was Mr Samata who sought this confirmation and then removed alcohol. 

120 Ms Samata stated that she was unaware that Ms Cassidy and Ms Todd were removing large amounts of alcohol from the 
Centre and Ms Samata then stated that she saw them carrying a crate as she followed them when walking out to her car 
however she did not know what was in the crate.  Ms Samata stated that she carried two bottles of the wine removed by 
Mr Samata from the Centre as she understood they were ‘roadies’ and Ms Samata stated that she does not drink wine. 

121 Ms Samata stated that she only became aware of what the interview held on 17 December 2008 was about after she arrived at 
Mr Fraser’s office and Ms Samata did not believe that the issue was serious at the time because she had not done anything 
wrong.  Ms Samata did not admit to removing any wine or beer at the interview however she did say that she did not see 
Ms Cassidy or Ms Todd with a crate which was incorrect.  Ms Samata said that she was taken aback by the events of the 
meeting and she did not want to get them into trouble because maybe they had done something wrong.  Ms Samata stated that 
despite what she said at her interview she did not have any conversations with staff at the Centre and she did not recall saying 
at her interview that everyone else was taking alcohol.  Ms Samata was aware that the alcohol at the Function was owned by 
the Shire. 
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122 Ms Samata stated that she did not refuse to say at her interview who had told her that Councillors had taken alcohol from the 
Function.  Ms Samata stated that she was aware that only an authorised officer of the Shire could have permitted the removal 
of alcohol and that was why she questioned Mr Samata about removing alcohol from the Centre.  Ms Samata was unaware if 
staff at the Centre had been authorised by the Shire to give permission to people to remove the alcohol. 

123 Ms Samata said that she “was in such a mess” (T249) after her termination that she did not immediately apply for work.  
Ms Samata was then offered a position with the Loose Lettuce Leaf Company which she took up and in May 2010 she applied 
for a position at the Shire of Chittering but she was unsuccessful.  Ms Samata stated that at one point during her employment 
with the Shire she supervised up to eight employees. 

124 Mr Samata has not been given any warnings whilst employed by the Shire. 
125 Mr Samata stated that he attended the Shire’s Christmas function in 2007 and a barperson served alcohol to patrons and he was 

aware that at the end of the evening employees removed substantial amounts of alcohol. 
126 Mr Samata said that because he was a non-drinker he drove to the Function and whilst there he mingled with colleagues.  

Mr Samata said that towards the end of the evening and prior to the buses leaving he saw Councillor Maley filling up a box 
with drinks and told him to take it easy as people were still left at the Function and Mr Maley responded by saying “Ssh, don’t 
tell anyone” and he then left on the bus returning to Lancelin.  Mr Samata wanted to leave the Function but Ms Samata wanted 
to stay and later in the evening Ms Samata asked him if it was okay to invite people back to the house and he agreed.  When 
they were ready to leave the Function Mr Samata approached Ms Todd and Ms McDonagh and asked them if they were ready 
to go and Ms Todd invited him to take some drinks.  Mr Samata asked her if they were allowed to do this and she responded by 
telling him that staff at the Centre had said it was okay as it had been paid for and “it’s ours” (T255).  Mr Samata then 
approached Ms Raecke and asked her about the alcohol and she told him that the remaining alcohol was able to be taken as it 
was left over so he could help himself and he gave evidence that he twice asked her this question and she gave the same 
response.  Mr Samata stated that he then felt okay about going inside the Centre to collect some alcohol and he followed 
Ms Todd and Ms McDonagh inside the Centre along with Ms Raecke.  Mr Samata stated that at the same time Mr Cassidy 
asked Ms Raecke whether it was okay to remove alcohol.  Mr Samata then went inside the Centre to see what was left and it 
was mainly wine.  Mr Samata then said he either grabbed some wine or ‘the girls put it in my hands’ and he also took a couple 
of bottles of beer and he then walked outside (T256).  Mr Samata gave evidence that he took the alcohol as people were going 
to his house for a party and because he had been told he could remove the alcohol and he did not believe what he was doing 
was wrong.  When Mr Samata went outside the Centre Ms Samata asked him what he was doing with the wine and he told her 
that Centre staff said it was okay to take.  When he was outside Ms Todd asked him if he had some red wine, which he did not, 
so he went back inside to get some and as a result he asked Ms Samata to help him carry the wine he already had in his 
possession.  Mr Samata then loaded the alcohol into their car and waited for the others at the crossroads and they then followed 
them home.  Mr Samata stated that when he arrived home he put the alcohol in the kitchen and when the others arrived he 
offered them a drink.  After Ms Cassidy fell asleep she and her partner left and Ms Todd and Ms Samata then left and returned 
in Ms Todd’s vehicle.  Mr Samata said no alcohol was consumed by them or their guests after they arrived at the house.  
Ms Todd and her partner left a bit later. 

127 Mr Samata said that he did not know why Mr Vallentine contacted him to attend a meeting with Mr Fraser on 17 December 
2008.  Mr Samata stated that when he entered Mr Fraser’s office Mr Fitz Gerald told him that they had a video for him to 
watch and Mr Samata stated that he was not advised prior to this that he could have representation at the meeting.  After 
Mr Samata reviewed the video which showed him entering the Centre and grabbing some drinks and walking out 
Mr Fitz Gerald told him that he was entitled to representation.  In response Mr Samata said that he had nothing to hide.  
Mr Fraser then asked him who had authorised him to take the Shire’s alcohol and he told him that Centre staff had done so and 
he told Mr Fraser what Ms Todd had told him and that he did not know that Ms Raecke did not have the authority to distribute 
the alcohol.  Mr Fraser then told him that he was gutted and the Council was gutted and that police had viewed the video and 
they had thought it was on the high level of theft.  When Mr Samata was asked who else was involved in removing alcohol he 
became annoyed and asked if he was being accused of stealing and if so he had witnessed a Councillor also removing alcohol.  
Mr Samata recalled the words ‘rampage’ and ‘premeditated’ being used by Mr Fraser and Mr Fitz Gerald in relation to what 
had occurred and Mr Samata was then asked to name people who were there, who took what and to state what he saw.  
Mr Samata said that he then became angry and said he was not interested in answering any more questions.  Mr Samata stated 
that it was his impression the interview was not about finding out the truth but to implicate others.  Mr Samata stated that he 
took alcohol from the Centre but he had questioned Ms Raecke about this and she had said it was okay to remove the alcohol.  
Mr Samata was a non drinker and he stated that as the alcohol had been purchased by the ratepayers for employees for the 
Function he did not feel “by moving that function a little bit down the road and taking a few bottles for that was a crime” 
(T261).  Mr Fitz Gerald told him at the end of the interview that he would be stood aside on full pay pending an investigation.  
Approximately three hours later Mr Fraser contacted him and told him that he had conducted a thorough investigation, he had 
taken legal advice about terminating him and as he had lost trust in him he had no option but to terminate him. 

128 Mr Samata said the period after his termination was stressful as he had financial commitments which were difficult to honour.  
Mr Samata obtained employment with a tiling contractor and then worked as a machine operator.  More recently he 
commenced a fly in fly out position in Newman.  Mr Samata wants to return to his previous position with the Shire and he 
believes he would not have a problem returning to work as the majority of his colleagues want him back.  Mr Samata said that 
he had a few issues with Mr Vallentine in relation to work and he stated that he ‘was alright’ but he ‘needs to lighten up’ 
(T253).   

129 Under cross-examination Mr Samata was questioned about his reference to some of his work colleagues saying Mr Vallentine 
was an idiot and it was put to Mr Samata that this was his view of Mr Vallentine also.  Mr Samata stated that even though he 
believed this was the case and Mr Vallentine would be his manager if he returned to work at the Shire, he did not see this as an 
impediment to him returning to work with the Shire. 
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130 Mr Samata said he removed alcohol from the Function because he had been assured by staff at the Centre that it was okay to 
do so and he would not have done so if he had not been given this authority.  Mr Samata stated that it was his view that 
Councillor Maley was taking the alcohol from the Function for himself and Mr Samata said he did not name Councillor Maley 
at his interview as the Councillor he saw taking alcohol because he was angry.  Mr Samata felt intimidated when Mr Fraser 
accused him of being a “rampager” and a thief and when he stated that police had the video he told them he was not prepared 
to name anyone and anyway it could be seen on the video.  Mr Samata said that he removed alcohol because Ms McDonagh 
and Ms Todd initially told him that he could take some drinks and as he was not prepared to take their word for it and as he 
should not be taking the alcohol if it did not belong to him he twice spoke to Ms Raecke and asked her if it was okay to take 
some of the alcohol.  Ms Raecke assured him that it was okay as the alcohol was left over and paid for and she told him to take 
whatever he wanted.  As a result he followed Ms Todd and Ms McDonagh in to the Centre and grabbed two or three bottles of 
wine and some beer.  When Ms Todd asked him if he had some red wine he was unsure so she gave him some more wine to 
take.  Mr Samata told Ms Samata to help him carry two bottles of wine. 

131 Mr Samata was unaware of the quantity of alcohol taken by others from the Function.  Mr Samata said he was sober during the 
Function when he asked Ms Raecke about the wine and he understood Ms Raecke was in charge.  When asked why Mr Samata 
thought Ms Raecke had authority to give away the Shire’s alcohol Mr Samata stated that she was working at the Centre and 
she came across as the only person in authority at the Centre.  He was aware that other staff were working at the Centre 
however she was the person who said it was okay to remove the alcohol. 

132 Mr Samata confirmed that he commenced employment around 10 February 2009 and that he did not accept a job at Loose Leaf 
Lettuce Company when it was offered to him. 

133 When shown photographs from the video footage Mr Samata stated that when he was standing in the doorway of the Centre 
and Mr Springall and Mr Mountford were picking up a crate at the time he could not recall this occurring. 

134 Mr Samata did not see Ms Todd and Ms Cassidy taking a crate of drinks out to Ms Cassidy’s car and Mr Samata disagreed that 
the video showed all of the applicants sorting bottles.  Mr Samata said even though no senior managers were left at the 
Function after the buses had left that would not have been an issue for him as he would have done the same if Mr Fraser was 
there.  Mr Samata then stated that he does not steal other people’s alcohol.  Mr Samata said that he was aware that Ms Todd 
and Ms Cassidy were taking alcohol from the Function but he was unaware of the amount but he stated that they were 
authorised to remove it so he would not have stopped them.  Mr Samata said that he did not need to return the alcohol to the 
Shire prior to his interview because he did not steal it. 

135 Mr Samata said that at his interview he only became aware of the purpose of the meeting after the video was played and he 
was happy to explain why he removed the alcohol but he stopped giving details when he was accused of theft.  Mr Samata did 
not recall saying in the interview that some people had gone overboard as he was unaware of the amount taken by others.  
Mr Samata stated that he never denied removing wine or beer from the Function and he acknowledged that it belonged to the 
Shire.  Mr Samata stated that if ransacking took place Centre staff did nothing about it and he stated that he did not refer to 
more than one Councillor removing alcohol from the Function during his interview. 

136 Under re-examination Mr Samata said that he had the support of the supervisor in his area who gave him a reference for his 
current employment. 

137 Mr Mountford currently works as a contractor and he has operated his own business for approximately 15 years.  
Mr Mountford is a local fire brigade volunteer, an ambulance volunteer and he is involved in fund raising in the community.  
Mr Mountford stated that when it became difficult obtaining contract work he obtained employment with the Shire in 
September 2008. 

138 Mr Mountford gave evidence that prior to his termination he had not previously been issued with any warnings. 
139 Mr Mountford stated that at the Function he consumed several UDLs and beer and as he was having a good time he stayed 

after the Lancelin bus had left as his son was collecting him and his partner Ms McDonagh.  Mr Mountford stated that he 
briefly spoke to Mr Samata at the Function but he did not know Ms Todd and Ms Cassidy and he mixed a bit with Mr Springall 
at the end of the evening. 

140 Mr Mountford said that towards the end of the evening he was talking to the DJ outside after the Gingin bus had left and others 
were inside.  Mr Mountford stated that when he went inside to go to the toilet everyone was grabbing bottles and cleaning up 
and he then went back outside with the DJ.  After Ms Raecke came outside cleaning up he took a stack of chairs inside the 
Centre and spoke to Ms McDonagh who told him that they could take some drinks and he stated that other people were taking 
drinks at the time.  Mr Mountford recalled Ms McDonagh asking him to lift a tub however he could not recall if he did this or 
his son removed the tub.  Mr Mountford spoke to Ms Raecke when she came outside and he asked her what was going on with 
the drinks as his partner had told him that they could take drinks and he stated that Ms Raecke said that it all had to go as it 
could not stay at the Centre.  Mr Mountford then returned outside and assisted the DJ to pack up his equipment and he then left 
the Centre in his son’s car. 

141 Mr Mountford stated that the only time he moved alcohol was when he vaguely recalled moving some alcohol when a bottle 
smashed and when his son asked him to carry the crate Mr Mountford responded that he was “not carrying nothing”.  
Mr Mountford said he saw the DJ take two bottles of wine from a crate which was near him.  Mr Mountford stated that 
Mr Springall helped to clean up at the end of the Function and his son gave him a lift home.  When Mr Springall was dropped 
off at home he asked if he could take a beer and Mr Mountford could not recall if his son or partner opened ‘up the back’ and 
Mr Springall then grabbed some alcohol but he was unaware how much he took as he was pretty intoxicated. 
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142 On Sunday 14 December 2008 Mr Mountford took the fire truck to the community hall for a Christmas party.  When 
Councillor Alderson asked him how the evening went he told him he had been late home as he had helped clean up and he told 
him that Ms McDonagh had been given some wine the previous evening and he asked Councillor Alderson if it was 
appropriate to donate it to the social darts club which was a charity fund raising group.  In response Councillor Alderson told 
him to ask Mr Fraser.  Mr Mountford said he told Councillor Alderson that he was going to take the alcohol removed from the 
Function back to the Shire as it could be drunk at Mr Vallentine’s work function the following Friday. 

143 Mr Mountford agreed that two black crates of alcohol were taken to his house after the Function. 
144 Mr Mountford stated that when he was picked up by Mr Vallentine on 17 December 2008 and was told that Mr Fraser wanted 

to see him he thought this was an opportunity to discuss what to do with the alcohol.  Mr Mountford said that when he walked 
into his interview Mr Fraser told him that there was video footage to view and he then showed it to Mr Mountford at a fast 
speed and he was asked for his views about the video footage.  Mr Mountford told him that the way the video was running 
made it look like a “ram raid”.  Mr Fraser then asked him what was occurring on the video and Mr Mountford responded by 
saying that people were cleaning up.  When asked who authorised the cleaning up he said it was done as a matter of course and 
he was told that this was not his job.  Mr Mountford stated that Mr Fraser then stopped the video on a frame showing 
Mr Samata and asked what he was holding and Mr Mountford replied "That's a bottle of wine in his hand".  Mr Mountford 
then asked what Mr Fraser was insinuating and asked if he was being accused of stealing and if that was the case this was a 
matter for the police.  Mr Fitz Gerald then advised him that he would be stood down on full pay until the matter was further 
investigated.  Mr Mountford told Mr Fraser and Mr Fitz Gerald that the matter had been “blown out of proportion” given the 
way the video was shown to him and said that if they showed the video properly he would explain what people were doing.  
Mr Mountford stated that he did not have the opportunity to explain about donating the alcohol to the darts club for charity or 
taking it to Mr Vallentine’s function.  Mr Mountford stated that he did not offer an explanation about what had occurred at the 
end of the Function as he did not know what was happening during the meeting. 

145 Mr Mountford did not recall anything being said at the interview about him having a representative after he viewed the video 
and nothing was said to him about adjourning the interview.  At approximately 3.00pm that afternoon Mr Fraser telephoned 
Mr Mountford and he told him that he had been sacked and no reason was given to him for his termination but he was told that 
he would receive further information in writing. 

146 Mr Mountford said that since his termination he continues to access the fire service and ambulance facilities at the Shire in his 
role as a volunteer. 

147 Mr Mountford stated that the termination has had a deleterious impact on him and his family and he has been financially 
affected.  He felt disgraced within the community and he stated that there have been several family arguments and splits after 
his termination.  Mr Mountford initially went on to social security benefits but he was then offered work with a contractor and 
he has been mainly undertaking contract work grading roads and carting sand as well as supervising house building.  
Mr Mountford stated that he wanted to be reinstated to his former position until he heard that he was not trustworthy but 
notwithstanding this he maintains that he wants to return to work with the Shire as it needs good people working for it and he 
has a lot of experience and he does not believe there would be any issue with working with people involved in this matter. 

148 Mr Mountford was contacted by the police after his termination and he agreed to make a statement but this was not followed 
up.  Approximately three weeks later he received a phone call telling him that no further action would be undertaken. 

149 Under cross-examination Mr Mountford stated that he was not involved in removing any alcohol from the Function and he said 
he became aware that alcohol was in his son’s car and being taken to his house when he arrived at Mr Springall’s house.  
Mr Mountford stated that he was ‘under the weather’ at the time (T308).  Mr Mountford stated that he was not aware that 
alcohol was in the boot of the car when he left the Centre and even though he saw his son pushing alcohol on a trolley he did 
not know that it was going to end up in the boot.  Mr Mountford said he did not have a clue what his son was doing with the 
alcohol however he assumed he was putting it in the boot on the basis that “Well, everybody what was … had alcohol, what 
was walking out of there were taking it for a reason. They were told to take it, because I said to Aimee [Ms Raecke], "What's 
going on?" so they're … they're only what (sic) they're told.” (T309).  Mr Mountford maintained that he did not know if it was 
right or wrong to remove the alcohol or whether they had authority to do so.  Mr Mountford said he told Mr Alderson about the 
alcohol taken from the Function because he was in a position of authority and he wanted him to know where it was and that he 
had nothing to hide. 

150 Mr Mountford said that during his discussion with Ms Raecke, which took place when people were loading up crates, he asked 
her what was going on and she told him ‘it cannot stay here, it has to go’.  Mr Mountford stated that he saw Ms McDonagh 
putting bottles into crates inside the Centre and he then stated that he did not see this and that he did ‘not take much notice of 
that’ but he said he saw crates being carried out.  Mr Mountford said he was unaware who removed alcohol from the Centre as 
he was drunk at the time, it had nothing to do with him and he was outside and did not take notice of what was going on inside.  
Mr Mountford was unaware who gave his son authority to remove the alcohol or whether he had permission to do so.  
Mr Mountford stated that when Ms McDonagh came outside whilst he was speaking to the DJ he asked her ‘What are you 
doing?’ and she responded by saying that she was grabbing some alcohol as she had been told they were allowed to take it.  
When he saw the amount of alcohol she had he asked her why she was taking so much as he thought she was being a bit 
greedy.  Mr Mountford stated that he did not know what Ms McDonagh was doing with the alcohol she removed from the 
Function or that the alcohol was going to end up in his son’s car.  Mr Mountford said to Ms McDonagh that if she took any 
alcohol it would go back to the Shire as they could use it at Mr Vallentine’s function.  Mr Mountford then said that as soon as 
he was aware that they had the alcohol he made the decision that it was going back to the Shire and he told his family 
“Whatever … whatever left there … my family knows. Whatever … whatever would have left there … and it's not ours, it … it 
goes back.” (sic).  Mr Mountford stated that when Ms Raecke said to people they could take the alcohol he understood this to 
mean they could do with it what they wanted. 
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151 Mr Mountford gave evidence that during his discussion with Councillor Alderson on 14 December 2008 he mentioned that 
Ms McDonagh had been given some alcohol the previous evening and asked him what he should do with it and if the wine 
could be donated to the darts club.  In response Councillor Alderson said he was not aware if this could be done and he should 
ask Mr Fraser.  Mr Mountford then told him that the beer and wine was going back to the Shire and that the Shire may use it at 
Mr Vallentine’s function.  Mr Mountford stated that he intended to return the alcohol to the Shire when he had time and he 
denied that he told Councillor Alderson that he had taken the alcohol home to take to Mr Vallentine’s function.  Mr Mountford 
agreed that he did not contact Mr Fraser about the alcohol or return it to the Shire before his interview on 17 December 2008. 

152 Mr Mountford confirmed that photo stills from the video footage show him with his hands on a trolley and/or standing next to 
the trolley and Mr Springall bending over a crate but he could not recall what if anything was being discussed.  When 
Mr Mountford was asked when he became aware that Ms McDonagh was removing alcohol from the Function he said that he 
became aware that this was the case when Ms Raecke came outside and he asked her what was going on.  Mr Mountford stated 
that he saw Mr Samata with a bottle of wine in his hand inside the Centre and he saw Ms Cassidy and Ms Todd with crates but 
he did not see were they took these crates.  Mr Mountford stated that he did not know who the alcohol belonged to at the time 
and he stated that despite this he intended to return the alcohol to the Shire as it would know where the alcohol came from.  
Mr Mountford maintained that it was possible that the alcohol belonged to the Centre but he had an obligation to return the 
alcohol removed from the Function to the Shire regardless of whether or not it belonged to it. 

153 When it was put to Mr Mountford that parts of his application were inconsistent with his evidence as his application refers to 
him being given some of the remaining alcohol when leaving the Function he reiterated that he did not remove any alcohol 
from the Centre.  Mr Mountford stated that even though Ms Raecke authorised the removal of alcohol he did not take any. 

154 Mr Mountford maintained that he was unaware of the purpose of the meeting with Mr Fraser on 17 December 2008 until after 
the start of the meeting and he initially thought it was to discuss the events of the Function and he only became aware that he 
was being accused of theft during the meeting and Mr Mountford confirmed that he told Mr Fraser at his interview that 
Ms McDonagh and his son had removed a lot of alcohol from the Function and that he had asked Councillor Alderson if 
Ms McDonagh could donate the wine to the darts club subject to the Shire’s permission.  Mr Mountford was unaware of how 
much alcohol others who attended the Function took onto the two buses. 

155 Mr Mountford denied that he allowed Mr Springall to remove alcohol from the crate when he was dropped home after the 
Function and he denied that he told Mr Springall that the alcohol would be sold at “the Woodridge meeting”. 

156 Mr Mountford gave evidence that he sought out permanent employment instead of working as a contractor on sites where he 
had been working. 

157 Under re-examination Mr Mountford reiterated that he only became aware that alcohol was in the boot of his son’s car after the 
Function when they stopped at Mr Springall’s house.  Mr Mountford agreed that he assisted another person called “Dave” to 
carry a crate of alcohol and placed it outside the door of the Centre and he stated that he did this as someone asked him to 
move the crate so the floor could be mopped after a bottle broke.  Mr Mountford stated that he did not recall whether he had 
any further involvement in moving this crate. 

158 Ms McDonagh is Mr Mountford’s partner and she works as a fruit picker/packer.  Ms McDonagh stated that during the 
Function she met Mr Samata and she stated that she had previously met Ms Samata when she attended the Shire on business.  
Ms McDonagh stated that she did not know Ms Cassidy or Ms Todd before the Function.  Ms McDonagh stated that towards 
the end of the evening she contacted her son to organise a lift home and she also assisted the packing up of the Centre. 

159 Ms McDonagh stated that she had known Ms Raecke for approximately 15 years as her sons went to school with her and she 
also knew her through the netball club and her mother Ms Hamilton.  As they were cleaning up Ms Raecke came up to her and 
told her that she could take some alcohol home with her and that it all had to go and when she asked her if she was sure she 
said yes.  Ms McDonagh stated that she trusted Ms Raecke as she had known her for a very long time and said that her word 
was good enough.  Ms McDonagh then took two bottles of wine and went outside.  Mr Mountford asked her what she was 
doing and she told him that Ms Raecke said “that we could take the alcohol home and it all has to go” (T328).  Ms McDonagh 
stated that a black crate containing drinks had been put outside the Centre and at one point Ms Raecke said that this also had to 
go and Ms McDonagh stated that she did not know how this crate got there. 

160 Ms McDonagh stated that Ms Raecke again came up to her and said “Is that all you’re taking?” and in reply she told her that 
she did not drink wine however Ms McDonagh said to Mr Mountford that she would go back and get some more alcohol as the 
darts club could use the alcohol for a raffle to raise funds for the Ronald McDonald house.  When she went inside Ms Raecke 
gave her a crate and Ms McDonagh put 10 to 12 bottles of wine into the crate.  Ms Raecke also gave a crate to Ms Todd and 
Ms Cassidy into which alcohol was placed.  Earlier in the evening Ms McDonagh asked Ms Raecke if she could take some of 
the balloons from the Function and soon after she put the wine in the crate Ms Raecke came over and tied the balloons to the 
crate.  Ms McDonagh gave evidence that she carried the crate outside and her son put it on a trolley along with the crate that 
had been sitting outside the door of the Centre.  Ms McDonagh’s son took the two crates to the car and put them in the car; one 
in the boot and one on the back seat but Ms McDonagh did not see him do this.  Ms McDonagh stated that when they left the 
Function Mr Mountford was ‘plastered’ and quite drunk and he could barely stand.  Ms McDonagh stated that at 
Mr Springall’s house everyone got out of the car and when he was asked if he wanted a ‘roadie’ he said yes.  Ms McDonagh 
was unsure what he took but it could have been a couple of bottles of wine.  Ms McDonagh stated that Mr Mountford did not 
say anything about Mr Springall taking alcohol and she stated that he probably would not have remembered this given the state 
he was in. 
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161 Ms McDonagh said that at the end of the Function she had a discussion with Mr Cassidy about which was a better bottle of 
wine as she did not drink wine. 

162 Ms McDonagh said when they arrived home Mr Mountford was cross with her about the amount of alcohol she had taken and 
she said he told her it should be taken back straight away.  In response Ms McDonagh said no as they were told they could take 
it and they then discussed some of the alcohol going to Mr Vallentine’s work party.  Ms McDonagh then told him she was 
going to take the wine to two women at the darts club as they undertook fundraising for Ronald McDonald.  Ms McDonagh 
stated that on the Tuesday after the Function she spoke to the women from the darts club about the wine being used for a raffle. 

163 Ms McDonagh said that after Mr Mountford’s termination they separated for a while but they are now back together.  
Ms McDonagh confirmed that Mr Mountford had undertaken some labouring as well as contract work subsequent to his 
termination. 

164 Under cross-examination Ms McDonagh confirmed that photographs of the video footage shows her looking at wine and she 
stated that Mr Cassidy was telling her which was the better bottle of wine to take.  Ms McDonagh said that she was only going 
to take a couple of bottles of wine with her until Ms Raecke brought her the crate.  Ms Mountford stated that she asked 
Mr Springall to hold the crate for her and she then said that he “grabbed it and put it on the table” for her.  Ms McDonagh 
stated that the video also shows Ms Cassidy and Ms Todd asking which wines could be taken and Ms McDonagh pointed to 
ones that could be taken. 

165 Ms McDonagh agreed that she spent some time inside the Centre sorting out which wine to take and she denied that 
Mr Mountford was aware that she was removing wine from the Centre. 

166 Ms McDonagh initially stated that she removed no more than 12 bottles of wine from the Function and when it was put to her 
that Mr Vallentine collected 20 bottles of wine from her house she accepted that this could have been the number of bottles she 
took from the Function.  When it was put to Ms McDonagh that she was taking as much as possible she stated that it was just a 
crate full of wine and Ms McDonagh maintained that she did not take the wine, it was given to her.  Ms McDonagh said that 
Ms Raecke told her that all the alcohol needs to go, it cannot stay here and she could take what she wanted.  Ms McDonagh 
said that she spoke to Ms Raecke about taking the alcohol after ringing her son to be picked up and she said she phoned her son 
before the Lancelin bus had left to make sure she had a lift home.  Ms McDonagh stated that Ms Raecke told her that the crate 
of beer and soft drink that had been placed outside had to be taken and Ms McDonagh stated that she was unaware who took 
the crate outside.  Ms McDonagh said she does not drink wine but she initially took two bottles for her two sons’ girlfriends 
then thought of the women at the darts club who undertake fundraising. 

167 When Ms McDonagh was asked if Ms Raecke told her to remove alcohol or whether she asked if she could take it she stated 
that when she was outside with Ms Raecke she told her that all the alcohol had to go and could not stay here and Ms Raecke 
said that all the alcohol had to leave the premises that night.  Ms McDonagh said that Mr Mountford was drunk and she had to 
put him in the front seat of the car when they left the Function.  It was put to Ms McDonagh that Mr Mountford said 
Mr Springall asked if he could take some of the alcohol Ms McDonagh stated that she asked Mr Springall if he wanted to take 
some of it. 

168 Under re-examination Ms McDonagh said that when Ms Raecke attached the balloons to the crate for her wine was in the 
crate. 

169 Mr Alderson is a Shire Councillor for the Woodridge ward and he has held this position since 1997.  Mr Alderson knows 
Mr Mountford as a member of the local community and through the fire brigade and the voluntary ambulance service and he 
sees him regularly at community events.  Mr Alderson attended the Function.  On the morning of 14 December 2008 he spoke 
to Mr Mountford at a Christmas party that had been organised for children when Mr Mountford attended with the fire truck and 
Mr Mountford told him that he had arrived home from the Function at approximately 2.00am and he helped the DJ pack up his 
equipment and clean up the venue.  Mr Mountford also told him that staff at the Centre said “while they were taking out the 
bottles of spirit and beer that one of the staff there said, "Take it all away because it's all paid for and we don't want it here"” 
(T343).  Mr Alderson stated that Mr Mountford told him that alcohol had been put into his son’s car and he told Mr Alderson 
that he did not want the alcohol as he did not drink wine and he said that he would take it to Mr Vallentine’s work function on 
the following Friday.  Mr Alderson could not remember who Mr Mountford said had told him to remove the alcohol. 

170 Mr Alderson gave evidence that after the Council meeting on 16 December 2008 Mr Fraser raised the issue of the amount of 
alcohol removed from the Function and video footage of the room being cleared of alcohol was shown to Councillors.  
Mr Fraser asked Councillor’s what he should do and he was told that he needed to deal with it.  Mr Alderson was aware that 
police had been contacted about the removal of the alcohol and he understood that the police had said they would be happy if 
the Shire dealt with it in-house otherwise they would deal with it.  Mr Alderson understood that a further report was made to 
the Shire’s Councillors after the applicants were terminated. 

171 Under cross-examination Mr Alderson stated that he told Mr Fraser on 16 December 2008 what Mr Mountford had told him 
about the alcohol going to Mr Vallentine’s place and Mr Fraser told him that he would ask him about this.  Mr Alderson stated 
that he made a statement on 1 January 2009 for Mr Mountford and he maintained that this statement contained the main issues 
discussed on 14 December 2008.  Mr Alderson could not recall if Mr Mountford mentioned giving the alcohol to the darts club 
but he said that Mr Mountford did not say that he took drinks from the Centre but he said alcohol was in his car.  Mr Alderson 
said if he was aware of the amount of the alcohol that was taken to Mr Mountford’s house from the Function he would have 
been concerned. 

172 Mr Springall was on probation when he was terminated by the respondent.  Mr Springall said he was keen to gain employment 
with the Shire given his lack of qualifications and his previous poor treatment by employers. 
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173 Mr Springall attended the Function after being dropped of by his father and he socialised with others at the Function.  
Mr Springall knew Mr Mountford, he worked with Mr Samata and he had met Ms Samata when he had visited his home and 
he had met Ms Cassidy on one occasion in the Shire’s office.  Mr Springall did not meet Ms Todd until the Function.  
Mr Springall stated that he intended to walk home after the Function but Mr Mountford and Ms McDonagh offered him a lift.  
Mr Springall said he hung about at the Function “to keep the party going” and because Ms Raecke seemed interested in him.  
Mr Springall stated that during the Function he drank about a carton of cans of Rum and Coke.  Mr Springall stated that at the 
end of the evening after the buses had left he was sitting outside and Mr Mountford and his son were helping the DJ pack up.  
After the DJ put his equipment in his vehicle Mr Mountford and Ms McDonagh gave the DJ a couple of bottles of wine and he 
then left.  Mr Springall said that prior to this he saw Mr Samata with a couple of bottles of wine.  Mr Springall said at the end 
of the Function he loaded a crate with alcohol and he and Mr Mountford put the crate outside and they sat around continuing to 
drink.  When Mr Mountford told Mr Springall to help Ms Raecke he took a table inside. 

174 Mr Springall said that Mr Fraser said at the start and end of the Function that people could take ‘roadies’. 
175 Mr Springall gave evidence that when he left the Function in Mr Mountford’s son’s car he got in the back and on the seat next 

to him was a crate of wine with balloons on it and during the drive to his home he recalled a discussion being held about the 
alcohol being distributed at a Woodridge meeting.  Mr Springall stated then when the car arrived at his home he was given a 
bottle each of red wine and white wine which he returned after his interview on 17 December 2008. 

176 Mr Springall said that when he attended his interview he was told at the start of the meeting that it was an inquiry into the 
Function and he stated that video footage was played.  Mr Springall stated that he did not see the whole of the video footage as 
it was turned off halfway through.  Mr Springall gave evidence that nothing was mentioned to him about representation or 
whether or not he could seek advice.  Mr Springall said that Mr Fitz Gerald told him that “we'd all got together and planned a 
rampage to ransack the joint and get out of there” (T356).  Mr Springall said that Mr Fraser told him that what had occurred 
was “the high ranking (sic) of theft” and Mr Springall took this to mean that he was calling him a thief, Mr Fraser said he was 
gutted and the Council was gutted.  Mr Springall gave evidence that he discussed taking wine from the Function, which he 
regarded as roadies, with a colleague named Haydon on 16 December 2008.  Mr Springall stated that in response he was 
distraught and speechless and therefore did not respond when accused of theft.  Mr Springall stated that he did not admit to 
taking two bottles of wine at the interview but told Mr Fraser and Mr Fitz Gerald that he had been given the two bottles of 
wine.  At the end of the interview he was told he was stood down with pay until the matter was resolved or until further notice.  
Mr Springall said that Mr Fraser contacted him later that day and he was told that due to a serious lack of trust, loyalty and 
dishonesty he was terminated and Mr Fraser told him that he could seek legal advice and he then said he had no rights because 
he had been on probation when he was terminated. 

177 Mr Springall stated that he wants to be reinstated to his former position, he wants to clear his name and to have the opportunity 
to prove he is not a liar or a thief.  Mr Springall said that the impact of his termination was severe on him and he nearly ended 
up in hospital and he had difficulties with Centrelink.  Mr Springall stated that it took nearly three months to obtain alternative 
employment and he is currently employed on a casual basis at Brookrise Fresh Produce cutting lettuces, spinach and broccoli.  
Mr Springall stated that he was not allowed to apply for jobs in the hospitality industry or any government organisations as he 
was under investigation for theft of alcohol from a government organisation.  After Mr Springall’s termination police contacted 
him and he attended an interview however he has heard nothing further from the police about the matter. 

178 Under cross-examination Mr Springall maintained that he did not remove any alcohol from the Centre although he did take a 
crate of beer and soft drink outside of the Centre to the barbecue area “to carry the party on” and he denied that this crate was 
placed just outside the door of the Centre as claimed by Ms McDonagh (T361).  Mr Springall agreed that the video footage did 
not show him staggering or affected by alcohol and he said that even though he had drunk a carton of Rum and Coke and it did 
affect him he can handle his alcohol and he knew what he was doing and he could still see and walk straight.  Mr Springall 
stated that the crate of alcohol which he removed from the Centre contained mostly frozen alcohol.  Mr Springall stated that 
after the DJ left he went to the toilet and when he returned outside the crate had disappeared, everyone was outside and 
Mr Mountford told him to get in the car.  He stated that Mr Mountford had consumed quite a few drinks and was heavily 
“under the influence” (T364). 

179 Mr Springall said that on the way home to his parents house Ms McDonagh did most of the talking and she talked to 
Mr Mountford about distributing the leftover alcohol at a Woodridge function and there was then a discussion about the darts 
club. 

180 Mr Springall agreed that at the Function he assisted Ms McDonagh to put alcohol in a crate when he placed a bottle of wine in 
the crate but he was unaware at the time she was taking the alcohol home.  Even though Mr Springall’s application refers to 
Ms Raecke saying that he was authorised to remove alcohol he stated that this is incorrect as Ms Raecke did not say this to 
him.  Mr Springall did not see Ms Cassidy or Ms Todd carrying a crate of wine to their car.  Mr Springall stated that he was 
aware that the alcohol removed from the Centre belonged to the Shire. 

181 Mr Springall said that he did not say at his interview that Ms McDonagh and Mr Mountford discussed selling the alcohol at the 
Woodridge meeting.  Mr Springall understood that Mr Mountford was aware that alcohol was in the car during the trip home 
from the Centre. 

182 Mr Springall said that he had concerns that the interview on 17 December 2008 may be about the alcohol removed from the 
Function and he had a bad feeling because he knew that the removal of the alcohol was wrong and he thought he might be 
terminated.  Mr Springall denied that he was given an opportunity at the interview to seek representation and not to answer 
questions put to him. 

183 Mr Springall stated that some employees did not want him to return to his employment. 
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184 Mr Springall is currently working less hours than when he was employed by the respondent. 
185 Mr Springall said that he did not do anything to stop Ms McDonagh and Mr Mountford removing alcohol from the Centre 

because it was already in the car.  Mr Springall agreed that he said at his interview that Mr Mountford said they could take 
alcohol as recorded in Mr Fitz Gerald’s notes and he then stated that Ms McDonagh told him that they were allowed to remove 
the alcohol not Mr Mountford and the notes were wrong. 

186 Mr Springall said that he did not report the removal of the alcohol to his manager or Mr Fraser prior to his interview because 
no one was around and when he saw Mr Vallentine on the morning of 17 December 2008 he was told that he could not talk to 
him. 

187 Under re-examination Mr Springall said that he understood that the crate he helped to carry outside was being taken outside at 
the end of the Function to continue the party. 
Respondent’s submissions 

188 The respondent denies that the applicants’ terminations were harsh, oppressive or unfair and submits that the applicants’ 
applications should be dismissed. 

189 During an investigation into the removal of alcohol from the Centre at the end of the Function each applicant admitted 
removing alcohol from the Centre and the respondent argues that it therefore had a valid reason for terminating the applicants 
as theft by an employee regardless of its value is a valid reason for summarily terminating an employee’s employment. 

190 Section 371 of the Criminal Code provides that “a person who fraudulently takes anything capable of being stolen, or 
fraudulently converts to his own use or to the use of any other person any property, is said to steal that thing or that property” 
and that a person is deemed to act fraudulently if, among others, the person has an intent: 

(a) “to permanently deprive the owner of the thing or property of it or any part of it”; or 
(b) “deal with it in such a manner that it cannot be returned in the condition in which it was at the time of the 

taking or conversion”. 
191 Whether the applicants believed that Ms Raecke gave them the authority to remove the respondent’s alcohol is not relevant to 

the question of whether the applicants stole alcohol from the Centre.  Furthermore, if she did not have that authority the 
applicants did not have proper authority to remove the alcohol.  The respondent maintains that in any event Ms Raecke did not 
have authority to give away the respondent’s property.  The evidence confirms that the applicants all participated in the 
removal of alcohol from the Centre when they knew it belonged to the respondent and that they had no lawful basis for 
removing the alcohol.  Furthermore, the alcohol was removed for the purpose of their own consumption and but for the 
investigation conducted by the respondent the alcohol would never have been returned to the respondent.  In the circumstances 
the applicants’ behaviour constituted theft.  In addition, each of the applicants had a common law duty of fidelity and was 
obliged to protect the respondent’s interests and each employee knew of the wholesale removal of alcohol from the Centre but 
did nothing to stop it or report it to the respondent.  By failing to act in this regard each applicant committed a material breach 
of his or her contract of employment justifying dismissal. 

192 The respondent relies on Avon Products Pty Ltd v Reilly [1969] IR 153 (“the Avon decision”), where the applicant was 
dismissed from his employment when he allegedly took from company premises a tin of Avon Fresh Klean Air, which had the 
retail price of about $1.50.  Justice McKenon held if an employee was “unlawfully and without an excuse removing an article 
from the company’s possession, he was guilty of such misconduct that justified his dismissal”.  The respondent submits that the 
misconduct that justifies summary dismissal does not necessarily follow the criminal definition of theft, it is sufficient that 
there is a removal that is unlawful and without excuse and taking property belonging to another is unlawful. 

193 The respondent submits that in Latta & San Holdings Pty Ltd [2002] NSWIRComm 1054, the applicant’s employment was 
terminated for the alleged theft of a small sum of money ($4.05).  Commissioner Connor cited the Avon decision and stated (at 
page 6): 

“To my mind it is not significant in that respect that only the sum of $4.50 is involved:  theft is theft, whatever the amount.  
For Instance, in Re Avon Products Pty Limited and Riley .... the theft of a pressure pack tin of air freshener with a retail 
value of $1.50 was accepted by McKenon J of the former State Industrial Commission as a legitimate ground for 
summary dismissal.” [Our emphasis] 

194 In John Fairfax & Sons Ltd Stereo [1980] IR 34, Justice McClelland stated: 
“It is beyond question that any employer has a right summarily to dismiss an employee for fighting on the job.  Indeed, 
along with drinking intoxicating liquor at work and stealing an employer’s property, it constitutes the classic justification 
for the severest penalty”. [Our emphasis] 

195 In Panayioto v Eureka Operations Pty Limited trading as Coles Express [2006] NSWIRCom 1089 Commissioner Conner 
found the dismissal of an employee who had taken $12.00 worth of petrol without paying for it was not harsh, unjust or 
unreasonable.  In his decision, the Commissioner commented at paragraph 18: 

“There may be no fixed rule of law to conclusively define the degree of misconduct which would justify summary 
dismissal.  The issue is determined by identifying whether there is an action by the employee which is of such nature as to 
strike at a fundamental element of the contract of employment...But it is trite that theft by an employee of property of his 
employer is grounds for summary dismissal”. [Our emphasis] 

196 In D.A Whiting v Greenbank RSL Services Club [2008] AIRC 1062 Commissioner Bacon was satisfied that the respondent in 
this matter had sufficient material to be satisfied on the balance of probabilities that the applicant stole $24.00 and, 
accordingly, the respondent had a valid reason to terminate the applicant’s employment.  At paragraph 35 Commissioner 
Bacon said: 
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“I am satisfied that the misconduct of the applicant in this case strikes at the very core of the employment relationship.  
Termination of employment would not usually be a disproportionate response to misconduct which involves stealing from 
an employer.  The trust that is at the core of the employment relationship has been shattered by the actions of the 
applicant.  In the circumstances of this case it was open to the respondent to conclude that the employment relationship 
had been shattered to such a degree that it was necessary to end that relationship.” [Our emphasis] 

197 The online Macquarie Dictionary defines “Stealing” as “to take or take away dishonestly or wrongfully, especially secretly” 
and the respondent argues that there is no warrant for the Commission to determine that theft might be excused by regard to the 
amount taken or by regard to the consequences of a dismissal on the employee.  This would imply that an employee might 
obtain a warrant to steal from his or her employer in certain circumstances which is contrary to relevant case law. 

198 The respondent argues that the applicants’ out of hours conduct was sufficiently connected to their employment to warrant 
termination.  In Rose v Telstra Corporation Limited (U No.20564 of 1998) (“Rose v Telstra”) Ross VP set out the situations in 
which an employee’s employment can be terminated for conduct that occurs outside of working hours. 

199 In Graincorp Operations Limited v Markham (C2002/3380) PR924103, the Full Bench of the Australian Industrial Relations 
Commission held that dismissing an employee for sexually harassing a colleague outside working hours was not unfair.  In this 
case, the employee had sexually harassed his colleague after dinner and drinks which had been partly funded by the employer 
during a work related training conference.  On appeal, their Honours rejected the argument that there was no relevant 
connection between the conduct of the employee and his employment. 

200 In Greg Fox v Allianz Australia Services Pty Limited (U2004/6968) PR971014 an employee was terminated following an 
investigation into the sexual harassment of another employee at an Allianz sponsored Trivia Night held at the Bowlers Club of 
NSW.  Allianz submitted that the incident occurred during the course of a workplace event (the Trivia Night) because the sole 
reason why employees were at the Club was because the Trivia Night had been arranged by Allianz.  The movement of Allianz 
employees between different parts of the Club did not mean that it was no longer a workplace function after the Trivia Night 
concluded around 8.30pm.  At paragraph 59 to 61 Commissioner Roberts cited Vice President Ross’ comments in Rose v 
Telstra and accepted Allianz’s submissions. 

201 In Gounder v Coles Myer Limited (Bi-Lo Pty Ltd) [2007] SAWCT 44 an employee of Bi-Lo who was receiving workers’ 
compensation payments was apprehended for shoplifting at a K-mart store.  The employee had tampered with the price tag of a 
car battery changing it from $64.00 to $36.00.  At the time, both Bi-Lo and K-mart were owned by Coles Myer Limited.  A Bi-
Lo Manager conducted an inquiry into the incident and concluded that it could not trust the employee and terminated his 
employment.  The employer then discontinued the employee’s workers compensation payments.  The employee challenged his 
dismissal and the discontinuance of his weekly payment.  At first instance the actions of the employee were found to be in 
connection with his employment and the dismissal was not unfair.  On appeal, the employee argued that the criminal conduct 
occurred away from his place of work, was committed outside his hours of duties and did not touch the requirements of his 
employment with his employer.  Their Honours disagreed and held that what occurred was a serious transgression and was 
clearly premeditated and it was of the type connected to the employer’s business.  Its damage to the relationship was evident.  
At paragraph 5 of the decision, Deputy President McCusker cited the decision of Rose v Telstra and confirmed that: 

“the authorities confirm the need for a clear connection between an employee’s out of hours conduct and the employment.  
That is the conduct is of a nature incompatible with the employee’s duties as an employee with the given employer or is 
likely to cause serious damage to that relationship.” 

202 In Osborne v Woolworths (SA) Ltd [1992] SAIRComm 85 the appellant, who was a baker’s assistant on annual leave, met 
three other employees at a café outside his employer’s premises.  A shopping bag had been left by a customer of the employer 
at the café.  After about an hour or so the customer had not returned to claim the goods and the appellant and one other 
employee decided to keep the cigarettes and divide them.  As the appellant left the shopping area he was given five packets of 
cigarettes and subsequently smoked them.  The employer conducted an investigation into the matter.  When the employee was 
interviewed during the investigation his initial attitude at the interview was that he had done nothing wrong in taking the goods 
in question.  The Full Bench held that an employer had to possess trust in his employees and here was entitled to hold the view 
that such trust was wanting.  The Commission stated: 

“The employer was also entitled to have regard to the fact that, when initially questioned, the appellant adhered to the 
notion that he had done no wrong and was entitled to have kept the goods.  That notion was persisted with in evidence at 
first instance.  In all these circumstances, the employer was, in our view entitled to hold the view that the trust which must 
repose in its employees was wanting.” 

203 The respondent argues that the applicants’ conduct clearly falls within the circumstances set out in Rose v Telstra.  The 
applicants were at the annual Christmas function organised and paid for by the respondent and the only reason they were at the 
Function was because they were employed by the respondent.  The applicants removed alcohol they knew belonged to the 
respondent for their own consumption and the respondent maintains that their actions w likely to and did cause serious damage 
to the relationship between each applicant and the respondent and was incompatible with each applicant’s duty as an employee.  
Even though the applicants maintained they did nothing wrong their conduct is closely related to their employment and 
justifies dismissal despite the fact that their conduct occurred outside of their usual working hours. 

204 The respondent submits that even if the applicants had a mistaken belief that they were authorised to remove the alcohol this 
does not excuse the act of theft.  Furthermore, the facts have not established that the applicants had a mistaken belief that they 
had authority to remove the alcohol as Ms Raecke has made it clear that she did not give authority to remove any alcohol. 
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205 The respondent argues that after the majority of participants had left the Function, including managers, the six remaining 
employees, in conjunction with others who were there with them, set about the systematic removal of the left over alcohol 
from the Centre (see Exhibits R3, R2 documents 11, 12, 19 and 20).  Whilst the applicants denied being friends suggesting that 
they had not acted in concert it is clear that Ms Todd went back to the house of Mr and Ms Samata after the Function, 
Mr Springall was given a lift home in a car driven by Mr Mountford’s son with Mr Mountford in the car.  Furthermore, each 
applicant was aware of the amount of alcohol being removed by others.  In addition, the applicants have chosen to defend 
themselves as a group and in this regard, their particulars of claim are substantially the same and they have each relied on the 
same main excuse — that the removal of alcohol was authorised by Ms Raecke. 

206 The respondent argues that the evidence given by its witnesses should be preferred to the evidence given by the applicants’ 
witnesses and the respondent argues that the evidence given by the applicants should only be accepted if it was verified by 
independent sources.  None of the respondent’s witnesses were troubled by cross examination and each gave evidence clearly 
and in a forthright manner and the evidence given by Mr Fraser and Mr Fitz Gerald was supported by notes made by them 
during interviews they conducted with the applicants and Mr Fitz Gerald’s evidence together with his own notes of the 
interviews also corroborates the evidence of Mr Fraser. 

207 Mr Fraser, who was the respondent’s CEO at the time of the Function, gave evidence that prior to leaving the Function he 
packed a substantial amount of alcohol away to collect on the Monday after the Function and this alcohol had been purchased 
by the respondent on a sale or return basis and was the respondent’s property.  Mr Fraser authorised people to take ‘roadies’ to 
drink on the way home but had not given permission or authorised any other person to give permission for anyone to remove 
substantial quantities of alcohol.  After Mr Fraser was informed on Monday 15 December 2008 that no alcohol was left at the 
Centre he inspected video footage of the Function on Tuesday 16 December 2008 and he observed each of the applicants 
removing alcohol from the Centre.  Mr Fraser then showed this video footage to Councillors after the Council meeting that 
night and he was told that it was for him to decide what action to take.  Mr Fraser was not instructed by Councillors to dismiss 
the applicants and he went into the interviews the next day with an open mind.  Mr Fraser and Mr Fitz Gerald conducted 
interviews with each of the applicants on Wednesday 17 December 2008 and after informing each of them that they were 
entitled to have a representative each of the applicants admitted taking some alcohol.  After considering the available evidence, 
Mr Fraser dismissed each of the applicants on the basis that their actions at the end of the Function had destroyed the necessary 
trust and confidence between the respondent and each applicant. 

208 The applicants’ claim that they were given permission by Ms Raecke who was employed by the Centre to take the alcohol 
should be rejected as a concoction.  Ms Raecke gave clear and unchallenged evidence that she never told anyone they could 
take alcohol, Ms Raecke had no reason to attend the Commission and lie, she has never been employed by the respondent and 
Ms Raecke was a young woman who was clearly not in charge of the Centre.  Even if statements made by Ms Raecke were 
misunderstood by some of the applicants they all knew she was not employed by the respondent.  Furthermore, no reasonable 
person would have assumed that Ms Raecke had the authority to give away the respondent’s alcohol.  Ms Raecke was not in 
charge of the venue, she stated that she did not have authority to give away alcohol belonging to the respondent and she 
emphatically denied any proposal to the contrary put to her by the applicants’ representative.  Ms Raecke was a waitress and 
cleaned up after the event and it was not her responsibility to tell the applicants not to remove the alcohol. 

209 One of the Shire’s Councillors, Mr Maley explained that the alcohol he had removed from the Function in the box were 
‘roadies’ for a few people on the bus and his evidence directly contradicts the suggestion by Mr Samata that he removed a 
substantial amount of alcohol.  Mr Maley also denied Mr Samata’s evidence that he had spoken to Mr Maley and asked him 
not to take alcohol and he denied responding to the effect of “don’t tell anyone” and his evidence was also not materially 
challenged in cross-examination. 

210 The respondent’s Principle Works Supervisor Mr Vallentine confirmed that he attended some of the interviews on 
17 December 2008 and his evidence supports the evidence of Mr Fraser and Mr Fitz Gerald.  Mr Vallentine says that he left on 
the Gingin bus and he did not see anyone get on that bus with large amounts of alcohol.  He also concluded that given the 
conduct of the Mr Samata, Mr Mountford and Mr Springall the necessary trust and confidence between himself and them had 
broken down. 

211 The respondent’s Acting Deputy CEO at the time of the Function, Ms Lowes gave evidence confirming the procedure that was 
followed at the interviews she attended.  Ms Lowes explained that at a meeting held prior to the decision being made to dismiss 
the applicants a full discussion took place of the possible disciplinary alternatives and at the end those present concurred that 
the applicants should be dismissed.  Ms Lowes also gave evidence that the applicants’ reinstatement is not practicable as it has 
been a long time since the dismissals, the applicants’ positions have been and are currently filled and in light of their conduct 
the respondent does not want the applicants to return to work with the Shire. 

212 The respondent maintains that the evidence given by each applicant was self serving and contrived to try to justify their actions 
at the Function and the applicants have shown that their credibility is questionable.  Their evidence should therefore be rejected 
except insofar as it is consistent with the evidence of the respondent’s witnesses and the notes made by Mr Fraser and 
Mr Fitz Gerald during the investigation. 

213 The respondent argues that the evidence given by the applicants’ witnesses in cross examination was vague.  Several relied on 
intoxication as an excuse for their conduct and memory lapses and their evidence showed signs of being rehearsed, particularly 
in relation to the alleged authority given by Ms Raecke, with several emphasising how many times they heard her giving this 
authority to them or the others.  The applicants made few concessions even in relation to matters that were not in dispute, for 
example the respondent’s ownership of the alcohol, their evidence often conflicted with the evidence given by the applicants’ 
other witnesses and each applicant was generally evasive and argumentative.  The applicants therefore did not come across as 
truthful witnesses but rather as witnesses willing to say anything that might help their case. 
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214 The respondent argues that Ms Samata was evasive about her role in removing the alcohol and was very careful to suggest she 
did not take alcohol out of the building and she gave a rehearsed answer about her removal of the alcohol along the footpath.  
Ms Samata also suggests she regarded the wine she and her husband took as a “roadie”, she admitted knowing that the alcohol 
belonged to the respondent and she did nothing to stop the others removing alcohol because she was not responsible for their 
actions.  The respondent argues that Ms Samata’s evidence that she did not know what was in the crate carried by Ms Todd 
and Ms Cassidy is improbable and should not be believed as Ms Samata knew that they had not brought crates to the Function 
and Ms Samata saw them carrying a crate.  Ms Cassidy also stated that Ms Samata saw them load alcohol into the car at her 
interview and took some alcohol from the crate.  Ms Samata admitted lying at her interview about having seen Ms Todd and 
Ms Cassidy removing the crate as they might get into trouble and she admitted making a false statement at the interview about 
Centre staff giving permission to remove alcohol. 

215 The respondent maintains that Mr Samata was evasive about the amounts shown as earnings on his tax return, he knew that it 
was wrong to take the alcohol without permission and he was concerned about doing so and he knew the alcohol belonged to 
the respondent and that others were taking alcohol.  Mr Samata’s evidence about Ms Raecke giving permission should be 
viewed cautiously as he believed Ms Raecke was in charge of the Function when clearly that was not the case.  He twice asked 
Ms Raecke about removing alcohol even though he was given an answer on the first occasion and when questioned about 
Ms Raecke’s authority he suggested that it was implied as none of the Centre’s staff tried to stop the removal of alcohol.  The 
respondent argues that Mr Samata’s evidence about going back for the bottles of red wine and his responses to questions about 
photographs showing his involvement was evasive.  The respondent argues that Mr Samata knew the purpose of the meeting 
held on 17 December 2008.  Mr Samata also gave evidence that he thought his supervisor Mr Vallentine was an idiot which is 
contrary to his proposition that he would be able to return to his position and again work alongside Mr Vallentine. 

216 The respondent claims that Ms Todd admitted taking alcohol in her interview but played down her role in the removal of the 
crate of alcohol along with Ms Cassidy and she was evasive when answering questions.  Any suggestion that she was not 
acting in concert with Ms Cassidy should be rejected given that she referred to “our crate” on two occasions and she admitted 
carrying the crate to the car.  Contrary to Mr Samata’s evidence, Ms Todd acknowledges that others were not taking large 
quantities of alcohol onto the buses and Ms Todd initially did not think that Ms Raecke could authorise the removal of the 
alcohol but she contradicted this in re-examination.  In addition, the letter she and Ms Cassidy delivered to Mr Fraser is 
contrary to her contention that she had done nothing wrong because she had authority to remove the alcohol.  Ms Todd was 
also evasive when she admitted that the alcohol belonged to the respondent and Ms Todd says she was very drunk at the 
Function yet at the interview said she was not drunk. 

217 The respondent argues that Mr Mountford’s evidence was jumbled, inconsistent and evasive.  On the one hand he stated that he 
was too drunk to carry the two crates of alcohol to the car, but not too drunk to help the DJ.  Mr Mountford’s evidence was 
evasive at times with respect to him being on probation, the respondent’s ownership of the alcohol, when answering questions 
about statements made in his particulars of claim, when challenged about his suggestion that Mr Fraser had no right to take 
alcohol on the bus, the purpose of the meeting on 17 December 2008, his discussion with Mr Alderson and seeing 
Ms McDonagh and others loading alcohol into crates.  His evidence about the names of people who were present when he 
spoke to Mr Alderson was contradicted and Mr Alderson gave evidence there was no mention of a darts function during their 
discussion.  Mr Mountford maintained he was unaware of alcohol being in the car before reaching Mr Springall’s house which 
was contrary to Mr Springall’s evidence, he thought the removal of alcohol was authorised yet he questioned Ms McDonagh as 
to why she was taking so much and said he was not aware that alcohol was being removed but then said the alcohol would be 
returned to the respondent.  Mr Mountford acknowledges seeing his son removing a tub of alcohol and that two black crates 
were removed from the Centre and that Mr Springall took some of the alcohol.  Mr Mountford stated that Mr Alderson told 
him to ask Mr Fraser for permission to take the alcohol to Mr Vallentine’s function, yet he made no effort to do so and his 
evidence that he was going to report the removal of alcohol to Mr Fraser when he was told of the meeting on 17 December 
2008 is improbable and should not be believed and Mr Mountford’s protestations that he was removing the alcohol for another 
of the respondent’s functions should be ignored.  Mr Mountford gave several reasons for removing the alcohol, including 
donating it to a darts function which was unrelated to the respondent’s interests and he had no authority to remove alcohol for 
any other function run by the respondent.  Mr Mountford’s evidence demonstrates that he regarded the alcohol he removed as 
his to do with it as he pleased and that he had no intention of returning it to its rightful owner. 

218 The respondent maintains that Ms McDonagh gave evidence that Ms Raecke came up to her and offered her alcohol yet this 
was not put to Ms Raecke in cross-examination.  Ms McDonagh also confirmed that Mr Springall took some alcohol and 
Ms McDonagh gave evidence that when they arrived home, Mr Mountford wanted to take the alcohol back “there and then” 
which is inconsistent with Mr Mountford’s evidence that they had permission to take the alcohol.  Ms McDonagh was evasive 
as to when Mr Mountford was aware of the alcohol being removed despite one crate being on the back seat of the car and 
Mr Springall’s evidence that Ms McDonagh and Mr Mountford discussed the alcohol in the car on the way back to his parent’s 
house. 

219 The respondent maintains that the evidence given by Mr Alderson contradicts evidence given by Mr Mountford.  Mr Alderson 
gave evidence that there was no mention of darts during his discussion with Mr Mountford on 14 December 2008 and his 
explanation that both he and his wife asked Mr Mountford precisely the same question is unbelievable.  As Mr Alderson was 
trying to assist Mr Mountford by making a written statement about his interactions with Mr Mountford his evidence should be 
discounted for that reason. 

220 The respondent maintains that Mr Springall admits assisting Ms McDonagh to load wine into a crate, he was aware of the 
amount of alcohol being removed by Mr Mountford and Ms McDonagh and he was sitting next to one of the crates of alcohol 
in the car.  Mr Springall admits that he took two bottles of wine which he knew belonged to the respondent, that Ms Raecke 
never spoke to him or gave him permission to remove alcohol contrary to the statements made in his application and he knew  
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he was in trouble over the removal of alcohol on the day of his interview and he knew the purpose of the interview.  He 
therefore knew the removal of the alcohol was wrong.  Mr Springall also stated that fellow workers would not want him to 
return to his job.  As Mr Springall returned two bottles of wine he therefore had stolen alcohol in his possession and as 
Mr Springall took this wine home his claim that these were roadies is incorrect. 

221 The respondent submits that there is no dispute that the alcohol removed from the Centre was the respondent’s lawful property.  
Furthermore, the applicants waited until the end of the evening after the last bus had left and after the CEO, other managers 
and the Councillors had left the Centre to remove the remaining alcohol.  Video footage and the photographs of the Function 
shows each applicant taking alcohol at the conclusion of the Function and the respondent argues that this evidence justifies a 
finding that each applicant knowingly removed alcohol belonging to the respondent.  Additionally, the respondent relies on the 
following admissions in support of concluding that the applicants stole the alcohol: 

• Ms Samata admitted in her interview to taking four bottles and she was aware of the amount of alcohol Mr Samata 
and Ms Cassidy and Ms Todd were removing. 

• Mr Samata admitted he took wine from the Centre and he was aware of the amounts Ms McDonagh, Ms Cassidy 
and Ms Todd were removing. 

• Ms Todd referred to “our” crate, she admitted helping Ms Cassidy carry the crate to Ms Cassidy’s car and appears 
to acknowledge the wine would be shared with her, although she insists the final arrangements had not been 
discussed. 

• Mr Mountford was aware of the amount of alcohol removed by Ms McDonagh, he was aware of its removal to his 
house and he knew he should return it to the respondent but did not do so. 

• Mr Springall admitted taking two bottles and assisting Ms McDonagh to load wine into crates. 
222 The respondent argues that this was not a case where the applicants were drunk and did not realise what they were doing and 

then sought to remedy their mistake as soon as possible.  The respondent argues that even though the Function occurred on 
Saturday evening none of the applicants came forward before the following Wednesday morning to inform the respondent they 
had taken the alcohol or made any attempt to return the alcohol.  It was not until each applicant was called into a meeting by 
Mr Fraser on Wednesday 17 December 2008 that they admitted to taking some of the alcohol and only after that alcohol was 
returned. 

223 The respondent maintains that the applicants showed no remorse about the removal of the alcohol.  At the hearing they were all 
still alleging that they had permission to remove alcohol and despite being aware of the actions of at least some of the others in 
removing large amounts of alcohol none of the applicants reported this to the respondent which was their duty under their 
contracts of employment. 

224 The respondent rejects the proposition that the applicants had three excuses for the removal of the alcohol.  These were that 
others had taken ‘roadies’ and the alcohol they removed were ‘roadies’, Mr Maley had taken a large quantity of alcohol which 
was denied by Mr Maley and the applicants were given express permission by Ms Raecke which was incorrect.  The 
respondent argues that the applicants committed serious misconduct when they removed the respondent’s alcohol from the 
Centre and observed others removing large amounts of the respondent’s alcohol and failed to report this to the respondent.  
Regardless of the quantities of alcohol that each applicant removed all knew the amount of alcohol that was being removed by 
the others and when they did nothing to stop that removal or to report the removal they thereby became a party to the removal 
of a substantial amount of alcohol in concert with the other applicants and the Commission should not countenance theft by an 
employee by setting an arbitrary lower limit of how much an employee could steal before risking dismissal.  In the interviews 
held on 17 December 2008 each of the applicants admitted taking some wine and the respondent therefore had reasonable 
grounds for believing that they had committed serious misconduct.  It was thus open to the respondent to conclude that the 
necessary trust and confidence needed to sustain an employment relationship had been broken to such a degree that it was 
necessary to end that relationship and the summary dismissal of each applicant was justified. 

225 The respondent also argues that each of the applicants was afforded procedural fairness during the process of their termination. 
226 Procedural fairness will be afforded if the employer conducted a full and extensive investigation into all of the relevant matters 

surrounding the alleged misconduct and gave the employee every reasonable opportunity and sufficient time to answer 
allegations (Bi-Lo Pty Ltd v Hooper (1992) 53 IR 229 [“Bi-Lo Pty Ltd v Hooper”]).  In “C” v Quality Pacific Management Pty 
Ltd 73 WAIG at pages 988-998 (“Quality Pacific Management”) the Full Bench stated at page 997: 

“As the Commission appears to have accepted, and in my view correctly accepted, in dealing with matters of this nature it 
is not necessary to establish, on balance, that the employee actually stole the money in question.  Rather ... it is sufficient 
that there be a reasonable and genuine belief by the employer in the guilt if the employee ... The question in such cases is 
that stated by Arnold J in British Home Stores Ltd v Burchell IRLR 379 at 380 as follows: 

What the Tribunal has to decide every time is broadly expressed whether the employer who has charged the 
employee on the ground of the misconduct in question (usually, though not necessarily, dishonest conduct) 
entertained a reasonable suspicion amounting to a belief in the guilt of the employee of the misconduct at that 
time.” 

227 The Full Bench in Quality Pacific Management also cited the decision in Bi-Lo Pty Ltd v Hooper in which the Full 
Commission in that decision stated: 
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“In a case such as the present one where the employee is dismissed for misconduct in respect of dishonest dealing with 
the employer’s property we do not believe it is a correct test to state as did the learned trial judge that the employer must 
prove, on the balance of probabilities, on the evidence submitted to the Commission, that the employee actually stole the 
goods, before it will escape a finding that a dismissal based upon such an alleged theft is to be treated as harsh, unjust or 
unreasonable.... 
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary onus 
which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it conducted 
a full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in 
the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and 
respond thereto, and that having done those things the employer honestly and genuinely believed that and had reasonable 
grounds for believing on the information available at the time that the employee was guilty of the misconduct alleged; and 
that; taking into account any mitigating circumstances either associated with the misconduct or the employees work 
record, such misconduct justified dismissal.” 

228 The Full Bench in Quality Pacific Management then stated at page 7: 
“...the Commission as presently constituted respectfully accepted and adopts, for the reasons given in Fielding C, that a 
reasonable belief of theft by an employer after a proper consideration of all the circumstances by the employer, 
constitutes sufficient ground for dismissal of the employee…” [Our emphasis] 

229 Stephen McDonald v Kwik Express (Timemaster Pty Ltd) (2006) 86 WAIG 345 (“McDonald”) confirms that the procedure 
outlined in Quality Pacific Management, citing the decision of Bi-Lo Pty Ltd v Hooper is still to be adopted and applied by the 
Commission. 

230 The respondent submits that the dismissal of an employee can still be fair and reasonable despite being procedurally flawed.  In 
McDonald Commission Kenner stated at paragraph 13: 

“In particular, if it is established that despite there being flaws in the procedure adopted giving effect to a particular 
dismissal, the employee could have been justifiably dismissed in any event, then no justice or unfairness will necessarily 
result:  Shire of Esperance v Mouritz (1991) 71 WAIG 891 at 899.” 

231 On 17 December 2008 Mr Fraser and Mr Fitz Gerald interviewed the applicants and the applicants’ supervisors attended the 
interviews.  The respondent maintains that the applicants were not denied procedural fairness as each applicant was given 
relevant information at their interviews and at the outset of the interviews each of the applicants knew the purpose of the 
meetings.  Each applicant was offered the opportunity to have a representative but they declined and none of the applicants 
suggested that they were prejudiced by not having representation and each applicant was advised of their wrongdoing and 
given an opportunity to explain.  At the commencement of each interview Mr Fitz Gerald advised each applicant that they were 
entitled to have a support person attend the meeting and after each applicant had been advised of the material that was to be 
discussed, the applicant could then decide whether they wanted to have a representative or support person present before 
responding to any questions.  Mr Fitz Gerald also advised each applicant that they were not obliged to respond to any question 
or make any statements and they were advised of and given an opportunity to view the video footage of the night of the 
Function. 

232 The respondent maintains that during the interviews each applicant admitted to taking the following quantities of alcohol from 
the Function and none provided any reasonable explanation as to why they had taken the alcohol and after the interviews, most 
of the applicants returned the alcohol they had taken the night of the Function. 

• Ms Samata admitted to taking three or four bottles of wine home; 

• Mr Samata admitted to taking four bottles of wine and six stubbies of beer; 

• Ms Todd admitted to taking four bottles of wine; 

• Mr Mountford admitted to taking drinks; and 

• Mr Springall admitted to taking two bottles of wine. 
233 The respondent submits that after considering the applicants’ responses, Mr Fraser decided to terminate each of the applicant’s 

employment and each applicant was telephoned on 17 December 2008 and notified of this decision and each applicant was 
then sent a letter of termination dated 22 December 2008. 

234 The respondent argues that the applicants’ claim that by not monitoring alcohol consumed at the Function this effectively was 
a licence to remove the alcohol is untenable.  No instruction was necessary to be given to the respondent’s employees at the 
Function by Mr Fraser when he departed, as claimed by the applicants, about the alcohol remaining at the Centre as the alcohol 
belonged to the Shire and this would be reminding them that they could not steal the alcohol which he did not need to do.  All 
employees knew that the alcohol belonged to the respondent and the respondent had not given them any authority to remove it. 

235 The respondent argues that it was not inappropriate to show Councillors the video footage of the events of the Function prior to 
raising this issue with the applicants and the respondent maintains that the views of the Councillors did not influence 
Mr Fraser’s decision to terminate the applicants. 

236 The respondent maintains that the only issue of prejudice raised on behalf of the applicants is that Mr Fraser should have 
spoken to Ms Raecke to determine whether there was any veracity in claims she had given the applicants permission to remove 
the alcohol.  However Mr Fraser did not need to speak to Ms Raecke as he knew she did not have authority to give away the 
respondent’s property and she was no more than a young waitress engaged by the Centre to help out at the Function.  In any 
event, it is clear from the evidence of Ms Raecke that the outcome would have been no different had Mr Fraser spoken to her 
and no prejudice was therefore suffered by the applicants. 
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237 The respondent submits that the issue of the applicants being terminated at Christmas is irrelevant when taking into the account 
the actions of the applicants and the respondent argues that the consequences of the applicants’ terminations was brought on 
themselves by their own actions. 

238 In summary the respondent argues that it conducted a thorough investigation into the applicants’ misconduct and provided each 
applicant with an opportunity to respond to the allegations against them.  Before making the decision to terminate the 
applicants’ employment, the respondent’s CEO gave consideration to video footage which showed the applicants removing the 
alcohol, the applicants did not approach the respondent to provide a explanation as to why they removed the alcohol, in the 
interviews each applicant was informed they were allowed to have a support person in the meeting, they were told of the 
allegation against them, they were not required to answer any questions immediately, they were allowed to view the video 
footage of the night of the Function and when questioned about removing the alcohol each applicant admitted to removing 
alcohol.  After giving proper consideration to all the facts, the respondent concluded that the applicants had knowingly taken 
the alcohol belonging to the respondent for their own personal use in circumstances where the applicants were aware they had 
no authority to do so.  The respondent also argues that even if there was a flaw in the procedure adopted by the respondent, 
which is denied, the serious misconduct of the applicants justified their dismissal. 

239 The respondent argues that the applicants’ applications should be dismissed on the basis that: 

• The applicants were filmed removing alcohol belonging to the respondent at the conclusion of the Function. 

• The applicants did not approach the respondent and provide any explanation as to why they removed alcohol 
belonging to the respondent. 

• The respondent thoroughly investigated the matter, which included an individual meeting with each applicant in 
which they were given a reasonable opportunity to respond to the allegation against them. 

• After a thorough investigation and consideration of all the facts, the respondent concluded that it had lost the 
necessary trust and confidence in each applicant. 

• The applicants were afforded both substantive and procedural fairness and therefore their applications pursuant to 
s 29(1)(b) of the Act should be dismissed. 

240 If the Commission finds the dismissal of the applicants was harsh, unfair or oppressive the respondent maintains that it is not 
practicable to reinstate the applicants and relies on Jaggard v Tranbury Pty Ltd (1996) 76 WAIG 4720.  The respondent argues 
that this is because the applicants were terminated over 20 months ago and their previous positions with the respondent are no 
longer available.  Furthermore, Mr Samata has suggested that his supervisor Mr Vallentine is an idiot, which cannot be 
reconciled with his suggestion he can return to work and Mr Springall has acknowledged that other employees would not want 
him back.  Furthermore the respondent has lost all trust and confidence in each applicant.  The respondent also argues that the 
applicants have not put sufficient evidence before the Commission to properly assess the losses they have suffered and have 
accordingly failed to make a case for an award of compensation.  Additionally, compensation in lieu of reinstatement should 
not be awarded to Mr Mountford as he did not look for alternative employment and he only undertook contract work. 
Applicants’ submissions 

241 The applicants argue that they had a genuine belief that they could remove alcohol from the Centre and if the Commission 
finds this to be the case there has been no theft of the alcohol and the basis for their terminations falls away.  

242 The applicant maintains that the basic facts with respect to this matter are not in dispute: 

• The Shire organised a fully catered Christmas Party at the Centre. 

• Written invitations were issued to Staff and councillors and their partners. 

• There were three means of transport to the Function; by private transport; on the bus that travelled through the 
Lancelin and nearby regions of the Shire (the Lancelin bus); and the Gingin bus that provided transport for those 
travelling to the Function from the vicinity of Gingin (the Gingin bus). 

• The Function commenced with drinks which were followed by a meal and then the Function continued into the 
evening. 

• Entertainment was provided by a DJ engaged by the Shire and who was set up in the outside barbeque area at the 
Centre. 

• Both alcoholic and non alcoholic drinks were provided by the Shire at no cost and they were available without 
restriction, individuals being able to take what they wanted from the crates and fridge in which the drinks were kept 
for the evening. 

• The Shire did not monitor or in any way seek to exercise any controls over what alcohol was consumed or the 
amount that was consumed. 

• The Lancelin bus was the first to leave the Function at around 10.00pm or a little later. 

• Some half an hour or so later, the Gingin bus departed. 

• Prior to the departure of the buses, the CEO made it known that attendees were free to take a “couple of roadies”. 

• The CEO departed on the Gingin bus. 

• Those who remained used alternative means of transport. 
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• The DJ who provided the entertainment for the evening was still in attendance at the time the buses departed. 

• At the time of the bus departures, there were still a considerable number of drinks remaining.  Those who were still 
at the Function were able to access those in the same fashion as earlier in the evening. 

• The DJ continued to provide music in the outside barbeque area. 

• When the CEO departed he did not issue any instructions in relation to the alcohol remaining to any of those who 
remained at the Function. 

• The CEO was aware that at the time of his departure not all of the invitees had left the Function. 

• Aside from the staff employed by the Centre to conduct the Function, those remaining at the Centre after the buses 
had left were: 

Mr and Ms Samata 
Mr Mountford and Ms McDonagh 
Ms Todd and Mr Todd 
Mr and Ms Cassidy 
Mr Springall 

• At the very end of the evening Mr Mountford’s son arrived to take his parents home. 
243 The applicants submit that the evidentiary onus with respect to summary termination lies with the respondent and if this 

evidentiary onus is discharged it then falls to the applicants to demonstrate that the termination of the applicants’ employment 
was unfair (see Printing and Kindred Industries Union, Western Australian Branch, Industrial Union of Workers v Western 
Australian Newspapers (1990) 70 WAIG 4182 and Newmont Australia Ltd v The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers (1988) 68 WAIG 677).  The applicants argue that for the respondent to discharge its 
evidentiary onus it must demonstrate that alcohol was actually removed from the Centre by the each of the applicants and that 
the applicants stole the alcohol that is that the applicants acted without the permission of the Shire or in the alternative they did 
not have a genuine belief that they were able to remove the alcohol. 

244 The applicants admit that the aggregate amount of alcohol shown as being returned was with the exception of the bottle of 
wine consumed by Ms Cassidy the amount that was removed from the Centre at the end of the Function but Ms Samata, 
Mr Mountford and Mr Springall do not admit that they removed any alcohol from the Centre and the applicants agree that two 
other bottles of wine were given to the DJ at the end of the Function when the DJ was packing up. 

245 Advice was given to each of the applicants in their letter of termination that their employment was terminated because of a lack 
of trust and confidence as a result of the respondent forming the view that the applicants had stolen the respondent’s property 
and the applicants maintain that the respondent cannot rely on the applicants being terminated for not stopping others from 
taking alcohol as the reason for their terminations was stealing alcohol.  The applicants argue that they had no intention of 
stealing alcohol nor was the alcohol which was removed given away for personal advantage and the applicants contend that 
their terminations were substantively unfair as they were based on the premise that they had stolen the alcohol from the 
respondent which is denied. 

246 The applicants argue that the respondent has not distinguished between the actions of each applicant with respect to the 
removal of the alcohol and that the respondent adopted a nil tolerance policy about the amount of alcohol removed by each of 
the applicants, which varied from the two bottles of wine given to Mr Springall which he described as ‘roadies’ to a significant 
amount of alcohol returned by Ms Cassidy and Mr Mountford.  The evidence shows that notwithstanding the fact that various 
factors such as length of service were allegedly taken into account in reality each applicant was terminated for the same reason 
- the alleged breakdown of trust and confidence based on the conclusion that each of the applicants had stolen the alcohol 
which they returned. 

247 The applicants argue that there was no need to report removing the alcohol from the Function to the respondent because they 
did not believe they had done anything wrong when they removed the alcohol.  Furthermore, the removal of the alcohol was 
not a secret and it was done at a public event.  The applicants maintain that no instructions were given by the respondent with 
respect to the remaining alcohol at the end of the Function and there was no express permission given by the CEO or his 
delegate that the removal of the alcohol could not be regarded as ‘roadies’.  The applicants maintain that Ms Raecke held out 
that she had authority that the alcohol could be removed and the applicants contend that they had approval from Ms Raecke for 
the alcohol to be removed and they held a genuine belief that their actions were consistent with this approval. Whether in 
retrospect this belief proved not to be the case does not affect its character. 

248 The applicants reject Mr Fraser’s claim that they colluded to steal the alcohol and the applicants contend that they did not do 
anything either before or after the departure of the buses that could reasonably be construed as conspiring to steal from the 
respondent.  Even though the applicants were aware of each other’s actions the removal of the alcohol was not an active 
concerted action on the part of the applicants.  Furthermore, Ms Raecke assisted in the removal of the alcohol by the provision 
of a crate.  The applicants maintain that they had not come to the Function as a group and did not associate closely together in 
the course of the evening.  Some who remained assisted in cleaning up the Centre whilst others continued to “party” and the 
applicants maintain that it was simply a matter of coincidence as to who remained.  Mr Samata, Ms Cassidy and Ms Todd 
conceded that they removed alcohol from the Function and that Ms Todd and Ms Cassidy loaded wine into a crate provided by 
the Centre and this wine was placed in Ms Cassidy’s car.  Ms McDonagh also placed alcohol into a crate which was 
subsequently removed from the Centre to a car driven by her son and all remaining participants left the Centre at about the 
same time.  Whilst all of this was taking place, Centre staff were cleaning up and were consistently within the area where the  
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applicants were located and could see what was taking place as confirmed in the video footage.  Ms and Mr Todd and Mr and 
Ms Cassidy made arrangements to continue on to Mr and Ms Samata’s home afterwards and they left together and 
Mr Mountford, Ms McDonagh and Mr Springall left to travel home and Mr Springall was dropped off on the way.  Nothing in 
this demonstrates the collusion asserted by the respondent. 

249 The applicants argue that the process used by the respondent to determine that the applicants should be terminated was 
fundamentally flawed. 

250 The applicants argue that their terminations were harsh given that they took place within a week of Christmas when the 
prospect of finding any other form of employment was at a minimum and as all proportionate annual leave and the payment of 
notice was withheld from the applicants this had an additional impact given that it was the Christmas period and in the case of 
Mr and Ms Samata both family sources of income were removed simultaneously.  The respondent added to the impact of the 
terminations by reporting the matter to police in advance of putting the matters to the applicants and the respondent relied on 
the alleged “police assessment” in the applicants’ interviews in an improper way when there was no evidence that police had 
expressed such an opinion prior to the interviews.  The applicants were left to endure the uncertainties associated with a police 
investigation over the Christmas period and in the case of Mr Mountford to engage Counsel when he was without an income.  
Ultimately police did not prefer any charges and this rendered Mr Fraser’s comments about the police view of the applicants’ 
actions manifestly inappropriate and prejudicial to the applicants’ interests.  Even had the police said anything at the time it 
was reported, Mr Fraser acknowledged the view was preliminary and yet he relied on it in the interviews saying that the 
actions of the applicants was at the higher end of the range of theft. 

251 The applicants submit that the removal of the alcohol was raised improperly with Shire Councillors prior to the applicants 
being given an opportunity to admit, deny and/or provide an explanation and it is the responsibility of the CEO under local 
government legislation to deal with staff matters to the exclusion of council.  The applicants argue that the manner in which the 
removal of the alcohol was introduced to the Councillors by Mr Fraser created a strong impression of wrong doing and the 
negative reaction of Councillors was subsequently relied upon by Mr Fraser during the interviews with the applicants and was 
used to put improper pressure on the applicants.  The applicants argue that Mr Fraser was influenced by the Councillors’ views 
and they had no right to express an opinion especially when at the time the matters had not been put to the applicants.  
Councillors were shown a copy of the video footage retrieved from the Centre and they saw this video footage on the day 
before the applicants were notified that they were to be interviewed about the Function.  Councillors were invited to comment 
on the material shown to them and some did so and some expressed opinions that the applicants should be terminated. 

252 The applicants argue that the way in which they were brought to the interview, the concealment of the purpose of the interview 
and the reference to the views of police and Councillors during the interviews was intimidatory and unfair.  There was a 
disadvantage to the applicants as the video footage was played faster than ordinary time in some instances this gave a distorted 
picture of what was occurring, the applicants’ union was not alerted at any time about the interviews and there was no clear 
identification of the allegation the applicants were required to answer at the outset of the interview although the applicants 
were ultimately able to distil the purpose of the meeting from the questions that were put to them.  The applicants were also 
without representation at the time of the interviews and were deprived of any real opportunity to have representation.  The 
applicants contend that it was procedurally unfair to have the applicants’ supervisors in a representative/witness role at the 
interviews and then to invite them to participate in the decision making process with respect to whether or not the applicants 
should be terminated and the applicants were not told at the outset that the supervisors would have an active role in the 
determination of their fate.  Furthermore, Mr Fraser gave evidence that they were the applicants’ representatives at the 
interviews which was not the case.  The applicants did not choose their supervisors as their representatives and there is no 
evidence that the supervisors sought to assist or to put a case for the applicants.  Ms Lowes agreed that she was not in 
attendance at Ms Samata’s interview as her representative and Mr Vallentine asked a question during an interview which was 
investigative in character. 

253 Mr Fraser claimed that he had a preliminary view about the applicants’ actions but the meeting with the Councillors, the 
reporting of the matter to the police and the comments in Mr Springall’s interview that he was “gutted” make it plain that his 
view was settled.  Procedural deficiencies arose when Mr Fraser conveyed the purported views of the Councillors to the 
applicants however Councillors did not at any time express a common view and were not invited to do so.  The use of the 
Councillors discussions in the interviews was devoid of any objectivity, was prejudicial to the interests of the applicants and 
conveyed a substantial misrepresentation by Mr Fraser who was allegedly investigating the allegations and who was to make 
the final decision. 

254 There was conflict between the description of the role of Mr Fitz Gerald given by Mr Fraser who contended that he was there 
to conduct an investigation which was contrary to Mr Fitz Gerald’s contentions that his role was that of an advisor.  However, 
the notes of interviews demonstrate that he had carriage of the investigation.  Mr Fitz Gerald maintains that all applicants were 
told that they could adjourn the interview after viewing the video footage and then take advice and seek representation 
however all applicants gave evidence that they were not told this and their evidence was not shaken in that regard and ought to 
be accepted by the Commission. 

255 The applicants argue that it is open for the Commission to conclude that from the commencements of the interviews until the 
advice of their terminations that scant regard was given to the applicants’ views.  The applicants made it clear during their 
interviews that they believed they had been given permission by Ms Raecke to remove the alcohol and the applicants were 
denied procedural fairness when the respondent reached its conclusions about the removal of the alcohol without making any 
attempt to discuss their claims with Ms Raecke.  The applicants were entitled to have their explanations objectively assessed 
but this did not happen.  Furthermore, Mr Fitz Gerald was dismissive of this explanation describing it as implausible and he did 
not make any attempt to check the extent to which these claims were factual.  A further element of unfairness was that in 
making his decision, Mr Fraser sought the views of the Shire President who maintained that the applicants should be  
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terminated and Mr Fraser acknowledged that the view of the President was taken into account in the decision making process.  
The Shire President did not have the advantage of hearing the applicants’ explanations in reaching his decision and he reached 
his conclusion and expressed his opinion based on Mr Fraser’s version of what took place at the interviews. 

256 The applicants contend that they had Ms Raecke’s approval to remove the alcohol and this issue was raised with her on more 
than one occasion and the applicants maintain that Ms Raecke held herself out to have authority by her advice to them and her 
actions were consistent with that advice.  Mr Samata verified a second time with Ms Raecke that the alcohol could be removed 
and Ms Samata gave evidence that Mr Samata told her that the alcohol could be removed and when she pressed the issue a 
second time Mr Samata was adamant that the removal of the alcohol was permitted.  These factors taken together suggest that 
Mr Samata’s version of events ought to be accepted.  The evidence of Ms Todd is similar to that of Mr Samata.  She was twice 
given approval to remove the alcohol by Ms Raecke and her evidence was that not only had she been told that the alcohol 
could be removed but Mr Cassidy had similarly asked this question on more than one occasion in her presence and had been 
told the same thing.  The letter to the respondent from Ms Todd after her termination clarified her belief that she had authority 
to remove the alcohol as it was left over from the Function and she therefore had no intention of stealing the alcohol.  
Ms McDonagh gave evidence to the same effect as Ms Todd and Mr Samata and Ms McDonagh gave evidence that Ms Raecke 
had commented to her “was that all she was taking?”.  Ms McDonagh had a friendship with Ms Raecke for 15 years and 
trusted her and it would be reasonable in those circumstances for Ms McDonagh to believe the veracity of Ms Raecke’s 
comments.  Ms Raecke’s provision of the crate to Ms McDonagh into which she saw the alcohol being placed for removal, her 
close proximity as the alcohol was being put into a crate and her personal association with Ms McDonagh led Ms McDonagh 
to conclude that her advice the alcohol could be removed was soundly based.  If Ms Raecke considered the removal of the 
alcohol to be wrong as a staff member responsible for the conduct of the Function, she could have been expected to act as the 
alcohol was in the custody of the Centre staff at the end of the Function.  The evidence that Ms McDonagh asked for the 
balloons is uncontested and Ms Raecke readily provided them. 

257 It is acknowledged that Ms Raecke’s evidence contradicts that given by the applicants however Ms Raecke was not asked 
about her version of events in December 2008 or anytime soon thereafter.  The video footage is evidence that she was in the 
vicinity when alcohol was being removed, she spoke to the applicants and was well aware of what was being removed and it is 
unlikely that she would have simply stood by and watched the removal of the alcohol if it was being stolen. 

258 The applicants maintain that their explanation is consistent and ought be accepted as it was given in close proximity to the 
events and consequently, their recollection was fresh.  The applicants did not discuss the matters amongst themselves prior to 
the interviews taking place as the respondent took steps to ensure that there was no discussion between the applicants prior to 
the interviews.  In the circumstances, the applicants argue that it is improbable that they would have similar explanations.  
Furthermore, the applicants gave statements to police even though they had no obligation to do so. 

259 An employer who provides alcohol at a function has a responsibility to those attending and in this case the respondent elected 
not to exercise its duties to superintend the Function and its property and the applicants submit that Ms Todd gave evidence 
that there had been similar practices at earlier Christmas functions.  The applicants argue that the respondent had a 
responsibility to establish parameters for the conduct of the Function however Mr Fraser and the Deputy CEO left prior to its 
conclusion allowing it to continue unsupervised by the respondent and the applicants contend that it was known or ought to 
have been known to the respondent that a considerable amount of alcohol would have been consumed in the course of the night 
by those in attendance particularly as it had an open bar and that it was probable some participants would be affected by their 
level of alcohol consumption.  The respondent also ought to have known and addressed the probability that persons who had 
consumed substantial amounts of alcohol would act differently to their ordinary behaviour in these circumstances. 

260 The applicants submit that weight should be given to the applicants’ willingness to return the alcohol removed from the 
Function and all of it was returned with the exception of the bottle of wine consumed by Ms Cassidy and the two bottles of 
wine given to the DJ.  Consequently, any loss suffered by the respondent was minimal. 

261 Prior to the respondent determining that the applicants should be terminated the respondent canvassed options available to it 
however the applicants were not given the opportunity to comment on those options, nor were they given the opportunity to put 
their case as to why an outcome other than termination should be applied. 

262 The applicants say that there are sufficient inconsistencies in Mr Fraser’s evidence to cause the Commission to have 
reservations about the quality of his evidence and his evidence should therefore be read down.  Mr Fraser was reluctant to 
concede that the basis of the terminations was theft and it was not until he was confronted with the letter to Ms Todd that he 
acknowledged the point and Mr Fraser’s evidence in relation to Mr Fitz Gerald’s role was also inconsistent and Mr Fraser’s 
evidence on the process following the interviews was incomplete.  The applicants contend that Mr Fraser determined that all 
the applicants were to be terminated regardless of these supposed criteria for determining the issue and the applicants suggest 
that in reality there was no prospect that any of them would be retained. 

263 The applicants argue that there were weaknesses in the evidence given by Mr Fitz Gerald.  He was clearly the inquirer yet he 
sought to play down that role, he maintained there was an opportunity for the applicants to get advice after viewing the video 
footage however there is no evidence of this in the notes.  The applicants all gave evidence to the contrary and in particular 
Ms Samata was not shown the video footage as maintained by Mr Fitz Gerald.  Mr Fitz Gerald claims that a range of factors 
were taken into account when assessing whether the applicants should be terminated including the loss of notice and 
proportionate entitlements due to summary termination however no figures were produced and the time of year was not 
expressly considered.  Remorse was said to be taken into account, each applicants’ length of service was also claimed to be a 
factor however there was no evidence that this occurred as Ms Todd and Ms Cassidy would warrant retention if these were 
applied. 
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264 Reinstatement is the primary remedy in a matter where it has been found that an applicant has been unfairly terminated and this 
principle applies in this instance notwithstanding the substantial period that has elapsed since the terminations.  The applicants 
have sought to progress their cases throughout this period and the delays have been caused by factors not within their control.  
The applicants rely on Max Winkless Pty Ltd v Graham Lindsay Bell and Another (1986) 66 WAIG 847 and say that there was 
no evidence in that matter that the applicant had intended to undermine the employer’s business or there was, otherwise, any 
disloyalty on the part of the applicant and the applicants submit that this is the case with respect to these applications. 

265 Reinstatement is to be assessed at the time that the Commission hears and determines the matter and not assessed at the time of 
the termination (see Neville Max Woodberry v Koolan Island Club Inc [1992] 72 WAIG 1751). 

266 The applicants submit that when an employer opposes reinstatement it must demonstrate at the time of the hearing that 
reinstatement would not be practicable.  The applicants maintain that there is no barrier for them to be reinstated even though 
the timeframe has been lengthy between their terminations and the hearing as this timeframe has been extended not because of 
any delay on the part of the applicants.  Furthermore the respondent has been on notice since these applications were lodged 
that reinstatement was being sought.  The applicants rely on the following cases where there were considerable delays in 
finalising the applications however this did not impede reinstatement:  The Federated Miscellaneous Workers’ Union of 
Australia, WA Branch v Boronia Day Care Centre Management Committee (1991) 71 WAIG 2493; Neville Max Woodberry 
and Koolan Island Club Inc (op cit) and Marcus John Holly v Barminco Pty Ltd (ACN 009 411 349) (2003) 83 WAIG 4093. 

267 The only evidence given by the respondent with respect to reinstatement was from Ms Lowes who said that prior to giving her 
evidence she had a brief conversation with the respondent’s new CEO who opposed the applicants being reinstated and her 
evidence is hearsay in any event.  Ms Lowes’ own views were that because the allegation of theft had been made out there was 
a risk of a repeat event and the applicants argue that Ms Lowes’ views can only be valid if the allegation is correct as a matter 
of fact.  The findings from police and the evidence from the hearing show that the basis of her view is not sound.  The other 
supervisors also appear to have approached the matter from the same basis as Ms Lowes.  The applicants consequently argue 
that the evidence from Ms Lowes does not provide any evidentiary basis to refuse the applicants’ reinstatements.  In 
comparison, each of the applicants gave evidence on reinstatement and were cross-examined on their claim.  The respondent’s 
contention is also at odds with Mr Mountford’s roles in the Ambulance and the Fire Service which involve Mr Mountford 
having keys to buildings and equipment used to discharge the Shire’s regional fire and ambulance obligations.  Each of the 
applicants also had no previous warnings on any matter arising from the employment which is in the applicants’ favour with 
respect to reinstatement. 

268 Should the Commission regard the period since the termination prevents reinstatement then the Commission may consider 
ordering re-employment from a date later than the date of termination. 

269 The applicants argue that only if the Commission is completely satisfied that neither reinstatement nor re-employment ought to 
be ordered should it consider compensation.  The evidence shows that each applicant sought to mitigate their loss and each 
succeeded in securing employment and it is therefore contended that they have mitigated their loss.  In the case of those of the 
applicants on probation compensation may be limited to the balance of the period plus notice and annual leave withheld. 

270 Ms Samata’s evidence is that she did not take any of the alcohol but was outside when Mr Samata came out with three bottles 
of wine and at that time she specifically questioned Mr Samata on the propriety of taking the wine and was assured by 
Mr Samata on two separate occasions that it was alright to do so as Ms Raecke had said so.  Ms Samata’s evidence was that 
she did not enter the Centre beyond the doorway and this is confirmed by the video evidence whereby she is not in the vicinity 
of the stored alcohol at any time.  Ms Samata maintains that she did not take any alcohol from the Function and her role was 
limited to caretaking three bottles provided to her by Mr Samata at the time of the conversation about the approval for 
removing the alcohol and then placing the alcohol in the vehicle.  Mr Fraser conceded that her explanation was possible and he 
further agreed that she was not directly asked if she had stolen any alcohol.  Given this evidence, Ms Samata’s involvement 
was minor and did not involve removal of alcohol from the Centre.  It was also reasonable for Ms Samata to rely upon the 
advice of her husband especially as she had expressly questioned whether the alcohol could be removed on two occasions.  
Ms Samata was personally and financially significantly impacted by the termination.  She took on employment with the Loose 
Leaf Lettuce Company in February 2009 and she has sought other employment in a similar role at Chittering without success.  
Ms Samata seeks reinstatement and maintains that it is practicable.  Should the Commission decide that compensation is to be 
awarded to her, the relevant factors are: 

Shire rate of pay per week 
$552.52 (24 hours per week x $23.022 per hour)  

Period without income 
18 December 2008 to 19 February 2009 
9 weeks = $4,972.68 

Loss from 20 February 2009 onwards 
($23.0022 - $17.99 x 24 hours per week) = $120.29 per week (ongoing) 

Annual Shire income = $28,706.67 
Compensation claimed = $14,353.34 
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271 Mr Samata’s evidence was given with conviction and his evidence was credible.  Mr Samata asked Ms Raecke on two separate 
occasions to confirm that alcohol could be removed and his intention was to make the alcohol available to those who returned 
to his new home to “continue the party”.  In the event none of this alcohol was consumed.  Mr Fraser sought to distinguish 
between ‘roadies’ and the alcohol taken to Mr Samata’s home to continue the Function on the basis that the latter was not part 
of the Function and did not fall within what he considered to be a “roadie” and the applicants argue this is a view formed after 
the event .  Mr Fraser did not put any conditions on ‘roadies’ at the time of announcing the practice to be acceptable and there 
was no express requirement that they be consumed during the trip home.  Mr Samata seeks reinstatement and says that he 
could readily work with his colleagues again.  If compensation is to be awarded to Mr Samata, the following is relevant: 

Shire income at termination 
$807.83 per week ($21.2589 per hour) 
$ 34.11 (allowances) 
Total = $841.94 per week (see Exhibit A12) 

Income foregone to 10 February 2009 
8 weeks x $ 841.94 = $6,899.52 

Income foregone from 11 February 2009 to 20 October 2009 (sic) 
$ (sic) 

Income foregone to 20 October 2009 (sic) 
33 weeks x $841.94 = $27,784.02 
Less earnings of $18,977.00 = $8,807.02 

Annual Shire income = $43,780.88 
Compensation claim = $15,706.54 

272 Ms Todd conceded that she consumed a considerable amount of alcohol through the night and Ms Todd had arrived with 
Mr Todd and Mr and Ms Cassidy and she was in their company on and off throughout the night and they left together.  
Ms Todd does not dispute that between her and Ms Cassidy they removed the alcohol listed however there was no arrangement 
between them for the division of the alcohol and she had not had any further involvement with the alcohol until the time that 
the interviews took place.  Ms Todd gave evidence that on two occasions Mr Fitz Gerald referred to her as stupid which is both 
inappropriate and intimidating in the interview process and Ms Todd’s core evidence on the approval for the removal of the 
alcohol was not shaken.  Along with Ms Cassidy, Ms Todd was very remorseful about the events in which she had been 
involved as she and Ms Cassidy delivered a letter to Mr Fraser expressing this remorse.  At the time Ms Todd occupied a Shire 
house at a very favourable rental and she was evicted from the house on notice based on the events at the Function and 
Ms Todd also sought medical assistance following the termination.  Ms Todd commenced with the respondent in 2005 and was 
promoted in the course of the employment and she seeks reinstatement.  If the Commission is not persuaded to reinstate 
Ms Todd, the following details form the basis for the calculation of compensation: 

Shire income 
$43,703.38 

Income lost to 9 January 2009 
3 weeks and 3 days = $3,146.67 

Income lost from 12 January 2009 to 1 September 2009 
36 weeks = $6,264.00 
[$23.00 (shire rate) - $20.00 (per hour at Muchea Store) = $3.00 per hour x 35 hours =$105.00.  Add three hours to 
total 38 hours per week = $69.00 = $174.00 per week] 

Income lost from 1 September 2009 to end of the employment  
36 weeks = $6840.00 
[Shire rate $23.00 - Dental Assistant rate $18.00 = Difference $5.00.  Weekly difference = $190.00] 

Compensation claim = $16,250.67 
273 Mr Mountford did not have any involvement in the removal of alcohol from the Centre.  Two bottles of wine given to the DJ 

came from a crate in the barbecue area and this is consistent with Mr Springall’s evidence.  Mr Mountford expressly denies 
assisting in the loading of a crate into the boot of his son’s car and this is supported by his partner Ms McDonagh.  
Ms McDonagh’s evidence was that she was the one who had loaded the crate and had a conversation with Ms Raecke about 
the alcohol and the video evidence clearly shows her role in that regard.  Mr Mountford gave evidence about a conversation he 
had with Ms McDonagh about Ms Raecke giving approval to remove the alcohol and Mr Mountford said that he had assisted 
in cleaning up after the Function and had taken chairs inside.  Mr Mountford enjoys the trust and confidence of the community 
and his roles involve an association with the respondent which supports a claim that reinstatement is practicable.  
Mr Mountford maintained that when he became aware of the volume of alcohol that Ms McDonagh had removed he became 
very concerned and Mr Mountford and Ms McDonagh showed an intention to use the alcohol in a manner that involved charity 
or other means inconsistent with an intention to retain possession of the alcohol.  Mr Mountford told Councillor Alderson the 
day after the Function that alcohol had been removed at the end of the Function, an admission that he was most unlikely to  
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make if he had any thought at all that he had stolen the alcohol.  The evidence shows that Mr Mountford has taken on 
employment after his termination.  Should the Commission consider that compensation should be awarded to Mr Mountford 
rather than reinstatement the following details are relevant: 

Shire income 
$835.31 
[$21.2580 per hour x 38 = $807.80.  Add allowances $28.51 = $835.31 per week] 

Income foregone to 30 June 2009 
28 Weeks = $23,388.66.  Less earnings for the period of $21,294.12.  Difference = $2,094.54 

Income foregone from 1 July 2009 on 
Shire Income to 31 December = $21,718.60.  Less earnings for the period of $4,633.43 [Exhibit A9 scaled to six 
months].  Difference = $17,805.16 

Claim = $14,990.62 
274 Mr Springall was extremely remorseful about his involvement in events at the end of the Function.  Mr Springall stayed on at 

the Function after the buses left and assisted Ms Raecke to clean up.  Mr Springall consumed a substantial amount of alcohol in 
the course of the evening and he was offered and accepted a lift from the Mountfords.  Mr Springall gave evidence that he 
assisted in placing alcohol into a crate and had placed it outside in the barbecue area and he had no role in the placement of any 
alcohol in the Mountford’s vehicle or any other vehicle.  Mr Springall’s evidence was that he travelled in the rear of the 
Mountford’s car where there was a crate of alcohol and balloons and it was when he arrived at his home that Mr Springall was 
given two bottles of wine and Mr Springall maintained that he considered the two bottles of wine to be consistent with 
‘roadies’ approved by Mr Fraser.  Mr Springall therefore did not remove any of the alcohol from the Centre. 

275 Mr Springall is seeking reinstatement and contends that it would be practicable.  Mr Springall’s termination has had a 
substantial impact on him financially and in terms of his health.  Mr Springall was initially unable to find work 
notwithstanding his attempts to mitigate his loss.  In the alternative Mr Springall is seeking compensation.  His losses are as 
follows: 

Shire income at termination 
$846.43 (sic) per week (see Exhibit A12) 
[$780. 38 per week ($20.5363 per hour) + $46.05 (allowances)] 

Income foregone to 30 March 2009 
41 weeks and 3 days = $12,065.86 

Income forgone from 31 March 2009 onwards 
$104.42 per week 
[Shire rate of pay $21.748 (weekly pay divided by 38) and deduct hourly rate for Brookrise (Exhibit A11) $19.00 = 
$104.42 per week ( $2.1748 x 38)] 

Annual Shire income = $44,0143.36 
Compensation claim = $22,0072 68 

Findings and conclusions 
Credibility 

276 I listened carefully to the evidence given by each of the witnesses and closely observed each witness. 
277 Even though the timeframe between the applicants’ terminations and the hearing was lengthy I find that each applicant gave 

their evidence honestly and in a considered manner and I find that their evidence was plausible.  I also have confidence in the 
veracity of the evidence given by Ms McDonagh. 

278 In my view Ms Samata gave her evidence in a direct and forthright manner and I find that she had a clear recollection about 
details of the events which took place at the Function.  I find that inconsistencies in the evidence she gave at the hearing were 
minor and in my view did not undermine the veracity of her evidence.  In the circumstances I accept the evidence given by 
Ms Samata.  I also accept Ms Samata’s evidence and I find that she stated in her interview that she moved two bottles of wine 
along the path outside of the Centre at the end of the Function and she did not admit to Mr Fraser and Mr Fitz Gerald that she 
removed alcohol from the Centre. 

279 Even though there were some minor inconsistencies in his evidence I find that Mr Samata gave his evidence to the best of his 
recollection.  Furthermore when describing his views about his supervisor, Mr Valentine, Mr Samata gave evidence against his 
own interests which in my view confirms that Mr Samata’s evidence was given honestly.  I therefore accept his evidence. 

280 I find that Ms Todd gave her evidence in a forthright and authoritative manner and despite some minor inconsistencies in her 
evidence I find that her evidence was in the main consistent and detailed.  I also find that Ms Todd’s evidence was not broken 
down during extensive and vigorous cross-examination.  I therefore accept the evidence given by Ms Todd. 

281 Even though Mr Mountford gave inconsistent evidence at times about his actions at the end of the Function I find that he gave 
his evidence about the events of the Function to the best of his recollection and I therefore accept his evidence.  In reaching 
this view I take into account that Mr Mountford had consumed a considerable amount of alcohol by the end of the Function  
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and in my view this would have affected his recollection about the events which occurred at the end of the Function and on his 
journey home.  It is also the case that Mr Mountford gave in the main consistent evidence about his actions with respect to the 
removal of alcohol from the Centre as he told Mr Fraser and Mr Fitz Gerald during his interview that he did not load alcohol 
into a crate, he was not involved in putting crates into his son’s car and he was only aware that crates were in the car on the 
journey home which was in accord with the evidence he gave at the hearing. 

282 I find that Mr Springall gave his evidence in a considered manner and I am of the view that the evidence he gave was in the 
main consistent.  Some of his evidence was contrary to evidence given by Ms McDonagh and Mr Mountford however in my 
view nothing turns on this.  Even though Mr Springall did not state that he was drunk at the end of the Function during his 
interview with Mr Fraser and Mr Fitz Gerald he consumed a considerable amount of alcohol during the Function and 
Mr Springall gave evidence at the hearing that he was inebriated by the end of the Function.  In the circumstances I find that 
this may have affected his recollection about the events which took place at the end of the Function.  I therefore accept the 
evidence given by Mr Springall. 

283 I find that Ms McDonagh gave her evidence in an authoritative and clear manner and her evidence was in general not broken 
down during extensive cross examination.  I therefore accept her evidence.  Whilst Ms McDonagh gave varying evidence 
about how the alcohol she removed from the Centre was put into crates at the end of the Function in my view nothing turns on 
this. 

284 I find that Mr Alderson gave his evidence to the best of his recollection and I therefore accept his evidence. 
285 I find that Mr Fraser gave his evidence in a considered and clear manner.  Even though his recollection was confused about 

when the removal of the alcohol from the Function was reported to the police and some of his other evidence differed from 
evidence given by Mr Fitz Gerald I accept that these inconsistencies arose due to the lengthy timeframe between the events of 
the Function and the hearing.  I am also of the view that these inconsistencies were minor and were not material to the issues in 
dispute.  In the circumstances I accept the evidence given by Mr Fraser. 

286 I find that Mr Fitz Gerald was forthright, clear and consistent when giving his evidence.  Mr Fitz Gerald denied calling 
Ms Todd “stupid” during her interview however I find on the balance of probabilities that he may have said this to Ms Todd as 
I have found Ms Todd to be a convincing witness and Mr Fitz Gerald’s evidence that he regarded the evidence given by 
Ms Todd and the other applicants about Ms Raecke giving them permission to remove alcohol from the Centre as being 
fanciful. 

287 Ms Lowes had a clear recollection of what transpired during the interviews she attended and the nature of the discussions 
which occurred subsequent to each applicant’s interview and in my view she gave her evidence in a considered and forthright 
manner.  I therefore accept her evidence.  In my view Mr Vallentine gave evidence to the best of his recollection and I have no 
reason to doubt the veracity of his evidence.  I find that Mr Maley was not as forthcoming as he could have been about his 
interactions with Mr Samata at the end of the Function and his evidence in this regard was at odds with both the evidence of 
Mr Samata, which I accept, and video footage of the Function which shows him near Mr Samata at one point at the end of the 
Function around the time he was removing several drinks in a carton to take on the Lancelin bus.  Even though I have doubts 
about Mr Maley’s evidence in this regard, in my view nothing turns on this. 

288 In my view Ms Raecke was not a convincing witness and I find that Ms Raecke was not as candid as she could have been when 
recalling the events which took place at the end of the Function and what she told the applicants and where relevant their 
partners about the removal of alcohol from the Centre. 

289 Ms Raecke claimed that she removed herself from the area where some of the applicants and their partners were putting 
alcohol into crates however the video of events at the end of the Function shows Ms Raecke alongside Ms McDonagh when 
this was occurring and it also shows Ms Raecke providing a crate to Ms McDonagh for her to remove alcohol to which she 
later added balloons.  The video footage also shows Ms Raecke interacting with some of the applicants and their partners at the 
end of the Function which would have been an opportunity for the exchanges which some of the applicants and their partners 
claimed took place with Ms Raecke about permission to remove alcohol which Ms Raecke denied occurred. 

290 As I have confidence in the veracity of the evidence given by the applicants in these proceedings I find that the evidence they 
gave about what Ms Raecke told some of them with respect to removing alcohol from the Function should be preferred to the 
evidence given by Ms Raecke.  I also find that the weight of evidence is against Ms Raecke with respect to whether or not she 
told some of the applicants and their partners, where relevant, that the remaining alcohol could not stay at the Centre and had 
to be removed.  In particular I take into account the following information about the applicants being given permission to 
remove alcohol by Ms Raecke and/or Centre staff which was given to Mr Fraser and Mr Fitz Gerald by the applicants during 
their interviews which were held soon after the Function: 

Mr Springall 
Exhibit R2 document 11 

“Tony’s wife and Tony said allowed to take it.” 
“Amy knew what was going on.” 
“Tony turned around and said it was OK.” 

Exhibit R2 document 12 
“Tony’s wife said they were allowed to take it …” 
“I suppose you could say Amy knew what was going on.” 
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Mr Samata 
Exhibit R2 document 11 

“People said you could take some.” 
Exhibit R2 document 12 

“A number of people said you can take some with you.” 
“A number of people there who said “it’s our drinks” if you want to, take a couple home with you.” 

Ms Todd 
Exhibit R2 document 11 

“GDC Staff said it was OKI (sic) to take the wine.  Blonde lady in black outfit said it was OK to take (blonde lady 
was from the Centre).” 
“GDC lady said “take it all” when DB asked how much could be taken.” 
“Danica knew they were the Shire’s drinks and everyone was free to take.” 
“Amy (?) acknowledged that they weren’t GDCs drinks and, as such, staff were free to take.” 

Exhibit R2 document 12 
“Yeah! The staff said to us – the bottles are going to stay here and those that do we will take it.” 
“If we knew that it was not going to be taken by them we would have left it.” 
“We said “How many can we take?”  She said “Take them all”.  She said it was the Shire’s.” 
“The young girl said everyone is welcome to take them.  She said the (sic) they weren’t the G-Centre’s drinks and 
Councillors had been taking them.” 
“I wouldn’t have taken it if I knew it was not for us to take.” 
“I just thought – we’d been told we could just take them – otherwise they would drink them.” 
“She was just saying that it was left there.” 
“It didn’t occur to us that someone would be coming back to collect it.” 
“I wouldn’t have taken them if I knew that we definitely weren’t allowed to.” 
“We knew – we were told that everyone was taking drinks so we took some.” 
“We were told we were allowed to take them.” 

Ms Samata 
Exhibit R2 document 11 

“No.  Observatory staff said it was OK to do so.” 
Exhibit R2 document 12 

“Centre staff said we could take some home.” 
“She said it was the Shire’s.” 
“Well the staff at the GDS said to take a couple so that’s what we did – I knew it belonged to the Shire but everyone 
else was taking it.” 

Mr Mountford 
Exhibit R2 document 11 

“Amy was offloading fridges etc and asked whether tasking (sic) “roadies”.” 
“Amy:  All this has to go.” 

Exhibit R2 document 12 
“Amy was offloading the fridges and said are you taking drinks.  Everyone taking 6 packs for roadies.” 
“When we finished they said “All this has got to go” so I said if you put it in a bucket I will take it to Frank’s do.” 
“Amy gave it to Fiona, my wife.” 
“Amy loaded the box up.” 
“They were all given to them by Amy.” 

291 There was no dispute and I find that on the day the applicants were terminated they were required to leave their employment 
that day and they were not given any payment in lieu of notice.  As this dismissal was summary in nature the onus is on the 
applicants to demonstrate that the dismissal was unfair on the balance of probabilities.  However, there is an evidential onus 
upon the employer to prove that summary dismissal is justified (see Newmont Australia Ltd v The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers [op cit] at 679).  The question of whether a person is guilty of  
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misconduct justifying summary dismissal is essentially a question of fact and degree (Robe River Iron Associates v 
Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch & 
Ors [1995] 75 WAIG 813 at 819).  In most cases the employee should be given an opportunity to defend allegations made 
against them.  In Bi-Lo Pty Ltd v Hooper at page 229 the Full Bench of the South Australian Commission observed: 

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

292 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicants to establish that the dismissal was, in all the circumstances, unfair.  Whether the 
right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the 
applicants as to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of 
the Act may still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment 
contract in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v 
Mouritz [1991] 71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), 
Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are only one element that 
needs to be considered when determining whether a dismissal was harsh or unjust. 

293 The applicants conceded, correctly in my view, that their attendance and conduct at the Function was sufficiently connected to 
their employment to be subject to disciplinary proceedings by the respondent if their conduct at the Function was 
inappropriate.  The test in relation to whether or not the applicants’ out of hours conduct was sufficiently connected to their 
work to warrant termination was outlined in Rose v Telstra.  In this decision the situations when an employee’s employment 
can be terminated for conduct that occurs outside of working hours is clarified.  Ross VP stated the following: 

“It is clear that in certain circumstances an employee's employment may be validly terminated because of out of hours 
conduct.  But such circumstances are limited,: (sic) 
·the conduct must be such that, viewed objectively, it is likely to cause serious damage to the relationship between the 
employer and employee; or 
·the conduct damages the employer's interests; or 
·the conduct is incompatible with the employee's duty as an employee. 
In essence the conduct complained of must be of such gravity or importance as to indicate a rejection or repudiation of the 
employment contract by the employee.” 

294 Given the circumstances of this case and the tests to be applied in cases of this nature I find that the conduct of each of the 
applicants at the Function was sufficiently connected to their employment to warrant termination if their conduct constituted a 
repudiation of their contracts of employment with the respondent. 

295 On the facts as I find them I am satisfied, at least on balance, that the respondent has not demonstrated that the applicants were 
guilty of gross misconduct justifying summary dismissal or indeed that the applicants conducted themselves in a manner 
warranting dismissal on notice.  Furthermore, I am satisfied that the applicants were treated unfairly and harshly because they 
were not given a sufficient opportunity to defend themselves against the allegations relied upon to effect their terminations.  I 
also find that the respondent did not conduct a full and appropriate investigation into the incident which eventuated in the 
applicants’ terminations and I find that the applicants were denied procedural fairness given the manner of their terminations. 

296 The respondent contends that the applicants colluded when stealing the alcohol remaining at the end of the Function, they stole 
the alcohol for their own consumption and they did so knowing that the alcohol belonged to the respondent and when they did 
not have permission to remove this alcohol.  The respondent also argues that even if Ms Raecke had given permission to the 
applicants to remove the alcohol, which it denies, the applicants should not have removed any alcohol as it was the 
respondent’s property and the applicants should have known that Ms Raecke did not have the authority to give away the 
remaining alcohol to the applicants.  The respondent maintains that when the applicants became aware that other employees 
were removing the respondent’s alcohol from the Function they had a duty to prevent others from removing the respondent’s 
alcohol from the Centre and/or to report this to the respondent and if the applicants did not steal the respondent’s alcohol from 
the Centre there was an onus on each of them to return the alcohol removed by them at the first opportunity after the Function 
and they did not do so. 

297 Paragraph 242 contains the applicants’ summary of relevant facts and background of events which took place on the evening of 
the Function.  Except for the reference to Mr Fraser telling all participants at the Function that they were free to take a ‘couple 
of roadies’ as this was not strictly in accord with Mr Fraser’s evidence, I accept that this is an accurate summary of relevant 
events and there is therefore no need to repeat this summary. 

298 There was no dispute and I find that on the Monday after the Function Mr Fraser became aware that alcohol left over from the 
Function was missing and after viewing video footage of the events which took place at the end of the Function he initiated an  
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investigation into the removal of the alcohol with the assistance of Mr Fitz Gerald.  As part of this investigation the applicants 
and Ms Cassidy were interviewed on 17 December 2008 about their involvement in the removal of the alcohol.  In attendance 
at the interviews were each applicant, their supervisor and Mr Fraser and Mr Fitzgerald. 

299 The alcohol and other drinks removed from the Centre which was returned to the Shire, except for one bottle of wine 
consumed by Ms Cassidy, are contained in the letters of termination of Mr Mountford, Mr Springall and Mr Samata (see 
paragraph 9) and in the case of Ms Cassidy 31 bottles of wine were returned to the Shire on 17 December 2008. 

300 There was no dispute and I find that Mr Springall, Mr and Ms Samata, Mr Mountford and his partner Ms McDonagh and 
Ms Todd and Ms Cassidy and their partners were at the Centre at the end of the Function as well as Ms Raecke and her mother 
Ms Hamilton who were cleaning the Centre at the conclusion of the Function.  The DJ was also packing up his equipment at 
the end of the Function.  I find that a substantial amount of alcohol belonging to the respondent remained at the Centre at the 
end of the Function after the Gingin and Lancelin buses departed and I find that the respondent through its CEO or other senior 
manager in attendance at the Function did not give permission to anyone authorising the removal of this alcohol from the 
Centre.  In particular I accept Mr Fraser’s evidence and I find that the respondent did not give Ms Raecke or Ms Hamilton 
permission to give away the respondent’s alcohol which remained at the Centre at the end of the Function.  I find that towards 
the end of the Function Mr Fraser told a number of participants that they could take ‘roadies’ when leaving the Function which 
according to Mr Fraser was for consumption on the way home and it was not in dispute and I find that a number of persons 
who left on the Lancelin and Gingin buses took alcohol and other drinks with them.  I find that this ranged from persons such 
as Mr Maley taking a number of drinks to share with others on the bus to some participants possibly removing bottles of wine, 
on the evidence of Ms Todd. 

301 After giving careful consideration to the evidence given by the applicants and Ms McDonagh about what transpired at the end 
of the Function and what the applicants stated at their interviews and after having viewed the video of these events as well as 
reviewing the interview notes prepared by Mr Fraser and Mr Fitz Gerald I find that it was not open for the respondent to 
conclude that any of the applicants stole the respondent’s alcohol which was removed from the Centre at the end of the 
Function.  I have reached this conclusion on the basis that I find that the applicants who removed alcohol from the Centre did 
so on the basis that they had a genuine belief that they were given permission by Ms Raecke either directly or indirectly to 
remove the remaining alcohol which belonged to the respondent from the Centre.  I find that Mr Springall did not remove any 
alcohol from the Centre but took possession of two bottles of wine on the way home on the basis that he understood he had 
permission to do so and I find that Mr Mountford did not remove any alcohol from the Centre but when he discovered that 
Ms McDonagh had removed a considerable amount of alcohol from the Centre he was told that she had been given permission 
to do so.  I also find that Ms Samata did not remove any alcohol from the Centre. 

302 I find that Ms Raecke took it upon herself to expressly tell some of the applicants and their partners that the remaining alcohol 
had to be removed when the Centre was being cleaned up at the end of the Function on the basis that the remaining alcohol 
could not stay at the Centre.  I find that the applicants had a genuine belief that Ms Raecke had the authority to facilitate the 
removal of the remaining alcohol and accordingly gave them permission to remove the remaining alcohol as she appeared to be 
the person in charge of cleaning up the Centre.  I also note that when Ms Raecke gave permission for some of the applicants to 
remove the alcohol it was in the context of other participants who had already left the Function taking alcohol and other drinks 
with them when they left. 

303 I find that after the Gingin and Lancelin buses left and when Centre staff were cleaning up the premises Ms Raecke expressly 
told Ms McDonagh, Mr Samata, Ms Todd and the partners of Ms Todd and Ms Cassidy and in some instances on more than 
one occasion that they could remove the remaining alcohol as the Centre had to be cleaned up that evening and all of the 
remaining alcohol was to be removed because it could not stay at the Centre.  I find that Ms Raecke did so as she understood 
that the remaining alcohol, which she knew belonged to the respondent, could not remain at the Centre after the Function and 
could therefore be taken by the remaining participants at the Function.  I accept that the respondent did not give Ms Raecke 
permission to allow anyone to remove alcohol from the Function and whilst each applicant knew or should have known that 
the alcohol remaining at the Centre at the end of the Function belonged to the respondent I find that Mr Samata, Ms McDonagh 
and Ms Todd and Ms Cassidy and their partners removed alcohol from the Centre after Ms Raecke told them that the 
remaining alcohol could be removed as it all had to be taken from the Centre.  I also find that Mr Samata, Ms McDonagh, 
Ms Todd and Ms Cassidy and the partners of Ms Todd and Ms Cassidy had no reason to doubt that Ms Raecke had the 
authority to give them permission to remove the alcohol and no one at the Centre gave the applicants any instruction to the 
contrary.  In the circumstances I find that when Mr Samata, Ms McDonagh and Ms Todd removed alcohol from the Centre at 
the end of the Function they were not stealing the alcohol as they had a genuine belief that they had been given permission to 
remove the alcohol belonging to the respondent by Ms Raecke. 

304 As I accept Ms Todd’s evidence I find that Ms Raecke told her on more than one occasion that alcohol could be removed and 
she observed Ms Raecke confirming this with Mr Cassidy and Mr Todd.  I find that it was on this basis that Ms Todd believed 
she had been given permission to remove alcohol from the Centre in conjunction with Ms Cassidy and their partners.  It is also 
the case that during Ms Todd’s interview she told Mr Fraser and Mr Fitz Gerald that she removed alcohol on the basis that she 
had been given permission to do so by Ms Raecke.  Even though Ms Cassidy did not give evidence in these proceedings I note 
that in the letter Ms Cassidy and Ms Todd gave to Mr Fraser dated 17 December 2008 they maintained that they had 
permission to remove the alcohol they did after having discussions with Ms Raecke.  I find that the removal of substantial 
quantities of alcohol by Ms Todd and Ms Cassidy constituted poor judgement on their part however I take into account their 
excessive alcohol consumption by the end of the Function which I find compromised their ability to make appropriate 
decisions with respect to the quantity of alcohol they and their partners removed. 
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305 I find that Ms McDonagh removed a substantial amount of alcohol from the Centre at the end of the Function after Ms Raecke 
told her she could do so and after Ms Raecke provided her with a crate to assist in the removal of this alcohol.  It is also the 
case and I find that Ms McDonagh has known Ms Raecke for approximately 15 years, she trusted Ms Raecke when she told 
her that the remaining alcohol was to be removed and she had no reason to doubt what Ms Raecke was telling her. 

306 I find that Mr Samata regarded the alcohol he removed, which consisted of five bottles of wine and two bottles of beer, to be 
roadies and I find that when Mr Samata took wine and beer from the Centre he had a genuine belief that the drinks could be 
taken after having twice checked with Ms Raecke that he had permission to do so.  I find that Mr Samata took the alcohol to 
consume at a party at his place after the Function which Ms Todd and Ms Cassidy and their partners were attending and I find 
that Mr Samata told Mr Fraser and Mr Fitz Gerald that he regarded the five bottles of wine and three beers he had in his 
possession after the Function to be essentially roadies to be consumed after the Function.  I find that the quantity of alcohol 
removed by Mr Samata to consume after the Function was not inconsistent with Mr Fraser sanctioning participants at the end 
of the Function to take alcohol from the Function to consume afterwards and I find that the amount of alcohol removed by 
Mr Samata was reasonable in the circumstances given that roadies in varying quantities were taken by a range of persons onto 
the Lancelin and Gingin buses, including Mr Fraser.  Furthermore, Mr Maley removed alcohol for himself and others at the 
end of the Function and apart from the evidence of Mr Maley no evidence was given during the proceedings that all attendees 
at the Function who took ‘roadies’ consumed them on the way home.  In the event none of the alcohol was consumed at 
Mr Samata’s house by Mr and Ms Samata or Ms Todd and Ms Cassidy and their partners.  I also note that Mr Samata does not 
drink alcohol or does so rarely and Ms Samata gave evidence that she does not drink wine which in my view adds weight to 
my finding that the alcohol Mr Samata removed from the Centre was to be consumed by others at his house after the Function. 

307 I find that Ms Samata and Mr Mountford did not remove any of the respondent’s alcohol from the Centre. 
308 I accept Mr Mountford’s evidence and I find that at the end of the Function he did not put any alcohol into crates to take to his 

house, I find that Mr Mountford did not load any alcohol into his son’s car at the end of the Function and I find that he only 
became aware that alcohol had been removed from the Centre by Ms McDonagh during the car journey home after the 
Function.  In reaching this conclusion I note that Mr Mountford’s evidence about not being involved in the removal of alcohol 
from the Centre is in the main consistent with what he told Mr Fraser and Mr Fitz Gerald in his interview on 17 December 
2008 notwithstanding that he also referred to Ms Raecke giving him alcohol to consume at a later date during this interview.  
In any event this inconsistency about what Mr Mountford stated at his interview about removing alcohol from the Function 
was not followed up by Mr Fraser and Mr Fitz Gerald nor does it appear that Mr Fraser or Mr Fitz Gerald verified or clarified 
this inconsistency.  Mr Springall gave evidence about Mr Mountford possibly distributing the alcohol at “Woodbridge” 
however I find that this discussion occurred after Mr Mountford became aware that Ms McDonagh had removed a substantial 
amount of alcohol from the Centre on the journey home from the Centre and after Ms McDonagh told Mr Mountford that she 
had been given permission to remove the remaining alcohol.  Mr Mountford’s discussion about the alcohol removed from the 
Function by Ms McDonagh with a Shire Councillor, Mr Alderson soon after the Function and prior to his interview on 
17 December 2008 in my view reinforces my conclusion that this alcohol was not stolen.  I also note that Mr Mountford gave 
evidence, which I accept, that when he was asked to attend the interview with Mr Fraser he saw this as an opportunity to talk to 
him about the disposal of the alcohol removed by Ms McDonagh from the Function.  Even though inconsistent information 
was given by Mr Mountford about the removal of a crate of beer and soft drink outside of the Centre I find that nothing turns 
on this. 

309 The respondent claimed that Mr Mountford was not authorised to give two bottles of wine to the DJ and in doing so he 
misconducted himself.  This was not put to Mr Mountford during his interview nor was this given as a reason for 
Mr Mountford’s termination in his letter of termination and in any event Mr Mountford denied giving any wine to the DJ.  I 
also note that Mr Fraser gave evidence that he would have given the DJ two bottles of wine at the end of the Function if he was 
there at the time.  In the circumstances I find that the removal of two bottles of wine by the DJ or him being given two bottles 
of wine at the end of the Function cannot be relied upon by the respondent in support of Mr Mountford’s termination or the 
termination of any of the other applicants. 

310 I find that Ms Samata did not remove any alcohol from the Centre.  Even though Ms Samata conveyed two bottles of wine 
given to her by Mr Samata along the footpath to put into their car to take home to a party being held after the Function I find 
that she did so after Mr Samata reassured her that he had been given permission to remove alcohol and she acted on this 
assurance.  In doing so I find that Ms Samata was not stealing this alcohol or removing it from the Centre, rather she was 
assisting Mr Samata with the carriage of alcohol to be taken back to her home for a party after the Function.  I also accept 
Ms Samata’s evidence and I find that she admitted in her interview to carrying alcohol along the footpath but she did not admit 
to removing alcohol from the Function as specified in the interview notes prepared by Mr Fraser and Mr Fitz Gerald.  I find 
that if the respondent conducted a full investigation of the events at the end of the Function and properly reviewed the video 
footage of what occurred it would have been clear that Ms Samata did not remove alcohol from the Centre and she was only 
assisting Mr Samata to convey alcohol to their car after Mr Samata had twice checked with Ms Raecke that this alcohol could 
be removed from the Centre. 

311 There was no dispute and I find that Mr Springall took possession of two bottles of the respondent’s wine after he arrived 
home after the Function in a car driven by Mr Mountford’s son.  I find that Mr Springall’s possession of these bottles of wine 
arose due to him being given this wine by Ms McDonagh or him taking it from the car boot when he was dropped off at home 
and I accept Mr Springall’s evidence and I find that when he took possession of the two bottles of wine he regarded them to be 
‘roadies’.  In my view it was appropriate in the circumstances for Mr Springall to regard the two bottles of wine as roadies 
given that Mr Fraser had sanctioned participants at the Function taking ‘roadies’ and other participants were observed leaving 
the Function with more than a couple of drinks.  Furthermore, I accept Mr Springall’s evidence that either Mr Mountford or 
Ms McDonagh told him that they had been given permission to remove alcohol from the Centre. 
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312 Even though the video of the events at the end of the Function shows all the applicants except Ms Samata interacting during 
the removal of the alcohol from the Centre I find that this was not part of a co-ordinated effort by all of the applicants to 
remove alcohol and I find that the applicants were not acting in concert or colluding with each other to steal the respondent’s 
alcohol when the remaining alcohol was removed from the Centre.  I find that the only thing in common the applicants had at 
the end of the Function was that they remained at the Function after both buses had left and that they were acquaintances or 
colleagues who were socialising at the end of a work function.  I find that the applicants and their partners interacted both 
directly and indirectly with each other at times when the remaining alcohol was being removed from the Centre however I find 
that the actions of the applicants and their partners in this regard was not a deliberate act of a group of persons who colluded in 
the removal of the remaining alcohol from the Centre.  I accept that Ms Todd and Ms Cassidy along with their partners, filled a 
crate with alcohol which was then taken to Ms Cassidy’s partner’s car but they were the only employees who acted together 
with respect to the removal of alcohol from the Centre.  Mr Mountford and Mr Springall were not involved in the removal of 
any alcohol away from the Centre apart from placing a crate of drinks outside the Centre and I find that Mr Springall only 
assisted Ms McDonagh to load a crate with alcohol after she asked him to do so.  I find that Ms Samata assisted Mr Samata to 
carry two bottles of wine along the footpath because he could not carry all of the wine and beer being taken for the party after 
the Function at their house and I find that when Mr and Ms Samata arranged to continue celebrating with Ms Todd and 
Ms Cassidy and their partners after the Function this occurred as a result of a last minute arrangement.  I also find that the lift 
given to Mr Springall by Mr Mountford’s son arose because apart from walking home Mr Springall had no other means of 
transport home. 

313 As I have found that none of the applicants stole the alcohol removed from the Centre at the end of the Function which was the 
basis for the respondent forming the view that it lacked trust and confidence in each applicant such that their employment with 
the respondent could not continue, I find that the respondent did not have good reason to terminate the applicants. 

314 In my view the respondent did not conduct an adequate investigation into the removal of the alcohol from the Function and I 
find that the process used by the respondent when deciding that the applicants should be terminated was flawed. 

315 I find that the applicants’ interviews were conducted on the basis that Mr Fraser had formed the view prior to each interview 
that all of the applicants had colluded in the removal of the alcohol and that they had stolen the respondent’s alcohol.  In my 
view comments made by Mr Fraser in some of the interviews that he was ‘gutted’ and that police regarded the applicants’ 
actions “at the high end of the range” reflects this attitude (Transcript p 137).  The applicants were not given any notice about 
the serious nature of what was to be discussed at their interviews, they were not informed prior to the commencement of the 
interview about the reason for the interview nor were they informed that the information they may provide to Mr Fraser and 
Mr Fitz Gerald in response to the questions to be asked of them could lead to their terminations.  In my view these were serious 
omissions which contributed to the applicants’ interview process being unfair.  I accept that the applicants became aware of the 
reason for the interview after it commenced given the nature of the questions asked of them however I find that the applicants 
were denied procedural fairness when they were not informed prior to their interviews commencing of the reason for their 
interview and about Mr Fraser’s preliminary view that the alcohol which had been removed was stolen and that the applicants 
had acted in concert when removing the alcohol. 

316 I find that none of the applicants were given a proper opportunity to have a support person in attendance at their interviews and 
as a result the applicants were denied procedural fairness.  Even though it appears that each applicant was informed of the right 
to have a support person after each interview commenced I find that this opportunity should have been afforded to each 
applicant prior to the interview commencing given the serious nature of what was being discussed and the possible outcome for 
each applicant.  The evidence was also clear that the attendance of the applicants’ supervisors at the interviews was not done 
on the basis that they were support persons for each of the applicants.  Furthermore, the applicants’ supervisors were involved 
in deciding whether the applicants should be terminated and the applicants were not told that this would be the case. 

317 Except for Ms Samata’s interview where the video was not played, it appears that on the evidence given by each applicant that 
when each interview commenced the video of the end of the Function was played in a fast forward mode except at 
Mr Springall’s interview.  In my view this resulted in the applicants not being given a fair and reasonable opportunity to 
comment on and give feedback about the events which took place at the end of the Function. 

318 I find that the tone of some of the interviews of the applicants was conducted in an intimidatory manner at times and where 
relevant these applicants were not given a proper opportunity to give their version of the events at the end of the Function.  For 
example, Mr Fitz Gerald warned Ms Todd during her interview when she raised the actions of Councillors at the Function and 
Ms Todd gave evidence that she was repeatedly asked the same question and that Mr Fitz Gerald belittled her.  I find that when 
Mr Fraser mentioned in at least three interviews that the applicants’ actions constituted theft and that police regarded it “at the 
high end” in my view this was designed to put pressure on these applicants to concede that they had stolen alcohol from the 
Centre. 

319 The respondent relied on information it claimed was given to it by the applicants during their interviews held on 17 December 
2009 as well as video evidence of the end of the Function when forming the view that it had good reason to terminate the 
applicants.  After carefully reading the interview notes made by Mr Fraser and Mr Fitz Gerald and when taking into account 
the manner the interviews were conducted and the evidence given by the applicants at the hearing I find that the applicants’ 
interviews did not canvass all relevant issues with respect to what took place at the end of the Function and I find that the notes 
taken by Mr Fraser and Mr Fitz Gerald do not accurately reflect what was stated by the applicants at their interviews.  For 
example, I have already found that Ms Samata did not state at her interview that she took alcohol from the Centre and as I 
accept Mr Springall’s evidence I find that Mr Springall did not state that Mr Mountford was going to sell the alcohol removed 
by Ms McDonagh at Woodbridge.  Additionally, information given by the applicants in some instances was incomplete or 
inconsistent and these matters were not explored further by Mr Fraser and Mr Fitz Gerald either during or after the interviews.   
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I also find that the notes of the interviews taken by Mr Fraser and Mr Fitz Gerald are at times inconsistent with each other and 
they did not cover all matters discussed at the interviews.  For example information about what each applicant was told about 
the attendance of their supervisor was not included in the notes. 

320 I find that the respondent did not properly consider important and relevant information given by the applicants during their 
interviews prior to forming the view that the applicants be terminated and as a result this contributed to the applicants being 
unfairly terminated.  Mr Samata, Ms Samata and Ms Todd told Mr Fraser and Mr Fitz Gerald during their interviews that 
Ms Raecke or staff at the Centre had expressly authorised the removal of the alcohol from the Function on the basis that it 
could not remain at the Centre and Ms Raecke had therefore given them permission to remove the alcohol.  Mr Mountford also 
mentioned that staff at the Centre had told him they were allowed to take the alcohol and Mr Springall told Mr Fraser and 
Mr Fitz Gerald that he was told by Mr Mountford and/or Ms McDonagh that they were allowed to take the alcohol.  
Notwithstanding this information being given to Mr Fraser and Mr Fitz Gerald by all applicants this proposition was not 
checked or clarified with Ms Raecke by Mr Fraser or Mr Fitz Gerald prior to the respondent forming the view that the 
applicants should be terminated.  Mr Fitz Gerald gave evidence that the applicants’ claims in this regard were fanciful and it 
was on this basis that this issue was not followed up.  It appears that Ms Hamilton was contacted after the interviews and prior 
to the applicants’ terminations however I find that when the respondent did not speak directly to Ms Raecke about this issue 
this was a serious omission given that she had been identified by a number of the applicants as the person who had given them 
permission for the alcohol to be removed.  The weight of evidence given by the applicants about having permission to remove 
alcohol should have also left the respondent in some doubt that the alcohol removed at the end of the Function had been stolen 
by the applicants.  The respondent was aware the applicants did not have any opportunity to speak to each other prior to the 
interviews to collude about what to say at their interviews except for Ms Samata and Ms Todd having a brief discussion about 
the possible purpose of the interviews and Ms Raecke is also seen interacting with Ms McDonagh and some of the applicants 
on the video of events at the end of the Function when alcohol was being removed.  I also note that Ms Raecke gave evidence 
that she only assumed that the alcohol left over at the end of the Function was to be picked up by the respondent after the 
Function which indicates that she was not given any instruction by Ms Hamilton to ensure that the alcohol remaining at the end 
of the Function be secured to be picked up the following Monday.  It also appears that Ms Hamilton, or any other staff working 
at the Centre, did not act on Mr Fraser’s instructions that any alcohol remaining at the Centre was to be collected by the 
respondent on the Monday after the Function. 

321 I find that once the respondent formed the view that each applicant was to be terminated each applicant should have been given 
an opportunity to respond to the reasons relied on by the respondent to reach this conclusion and each applicant should have 
been given the opportunity to put submissions to the respondent as to why they should not be terminated prior to the 
respondent giving effect to its decision to terminate the applicants.  I find that the respondent’s failure to give the applicants 
these opportunities resulted in them being denied procedural fairness and in my view contributed to their terminations being 
unfair. 

322 I find that the respondent did not properly canvass and take into account a range of mitigating factors when deciding to 
summarily terminate the applicants.  I have already found that serious consideration was not given to the applicants’ contention 
that they had been given permission to remove the alcohol and there was no evidence that the proposition that Mr Springall and 
Mr and Ms Samata regarded what they took as roadies or was acceptable to remove given others at the Function had removed 
alcohol was canvassed and taken into account by way of mitigation.  I also find that the respondent did not have sufficient 
regard to the fact that apart from one bottle of wine which was consumed by Ms Cassidy all of the respondent’s alcohol 
removed from the Centre was returned to the respondent and I find that insufficient weight was given to the devastating impact 
that the applicants’ summary terminations would have on each applicant and their future employment prospects in a small 
community. 

323 I find that when deciding to terminate the applicants the respondent did not give sufficient weight to the fact that some of the 
applicants in particular Ms Todd, Mr Mountford and Mr Springall had consumed excessive amounts of alcohol during the 
Function which in my view would have impaired their judgement by the end of the Function and I find that the respondent 
must take some responsibility for this situation occurring as participants at the Function had unlimited access to alcohol 
throughout the evening.  Furthermore, the respondent was aware that this was the case for Ms Cassidy and Ms Todd as they 
told the respondent that their judgement was impaired on the night of the Function in their letter of remorse given to Mr Fraser 
on 17 December 2008.  This letter is as follows, formal parts omitted: 

“After our discussions this morning, we wish to express our sincere apologies to yourself, the Coucillors (sic) and the 
Shire for our actions after the Staff function on Saturday.  At the time, and after speaking to the catering staff there, we 
genuinely believed the wine we took was ‘leftovers’ from the function and what was left was going to be taken by them 
anyway.  This was their stated intentions to us when we asked what was going to be done with the left over alcohol and 
that it had all been paid for anyhow.  It is now obvious to us that to have taken that much was stupid and the wrong thing 
to have done. 
Even though our judgment was impaired at the time and we thought we were going to kick on and drink most of it that 
night.  All has been returned from the 30 something bottles that we had taken between us (apart from only one) as once 
we got home nobody felt like drinking anymore. 
We feel extremely guilty, sorry and gullible for what has happened and that this has marred what was an extremely 
enjoyable and generous Christmas function put on for us by the Shire.  We would also like to state that this was in no 
way, shape or form an intentional or malicious act on anyone’s behalf that took part. 
After talking to you this morning, we felt very upset by our actions and that we have let your faith in us down.  We felt 
the need to personally put something in writing to you, the Coucillors (sic) and the Shire to express our sorrow over what 
has happened.” 

 (Exhibit A5) 
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324 I find that the respondent indirectly contributed to the events occurring with respect to the removal of alcohol from the 
Function.  As the Function was a work function I find that the respondent had a responsibility to ensure that the health and 
safety of their employees was not compromised and I find that the respondent had a responsibility to ensure that employees 
and their partners did not have unlimited access to alcohol which could lead to negative events occurring particularly towards 
the end of a function and I find that the respondent neglected its obligations in this regard.  The respondent did not have a 
senior employee at the Centre once the buses left for Gingin and Lancelin even though employees and some of their partners 
remained at the Function.  As a result no one from the respondent was in charge at the conclusion of the Function when the 
remaining alcohol was removed from the Centre and if a senior person remained in charge until the conclusion of the Function 
I find that it is highly likely that the events would not have transpired as they did.  It was also not in dispute and I find that the 
Function did not have a designated finish time and the respondent did not place any restrictions on the consumption of alcohol 
by individuals throughout the Function even though it organised the Function and the bar was not closed when senior managers 
and most employees and their partners left the Function on the Gingin and Lancelin buses and as a result remaining employees 
and their partners continued to consume alcohol.  Furthermore, the respondent did not take any steps to secure the remaining 
alcohol prior to most of the participants and the buses leaving the Centre. 

325 I reject the respondent’s claim that even if Ms Raecke had given permission to the applicants for the alcohol to be removed 
none of the applicants should have removed it as she had no authority from the respondent to do so and the applicants should 
have been aware that this was the case.  This assumption is based on Mr Samata, Ms Todd and Ms McDonagh not having a 
genuine belief that the remaining alcohol could be removed because of what Ms Raecke told them which I have already found 
to be the case.  Ms McDonagh also gave evidence that she and her family had known Ms Raecke for some years so she had no 
reason to doubt the veracity of what she was told about having permission to remove the alcohol.  Furthermore, Mr Springall 
and Mr Samata regarded the alcohol in their possession to be ‘roadies’.  The respondent also maintains that if the applicants 
did not intend to steal the remaining alcohol they should have returned it prior to their interviews being held on 17 December 
2008 however this does not take into account that the applicants had a genuine belief from what Ms Raecke and/or Centre staff 
had told them that they had permission to remove the remaining alcohol from the Function or that some of the alcohol which 
was removed was regarded as ‘roadies’ and it was on this basis that the alcohol they removed from the Centre did not have to 
be returned to the respondent.  The respondent also argued that the applicants should have stopped each other from removing 
the respondent’s alcohol at the time the alcohol was being removed from the Centre however I have already found that the 
applicants who removed alcohol from the Function had a genuine belief they could so which negates this argument.   

326 In the circumstances I find that the respondent did not have good reason to summarily terminate the applicants and the 
applicants were denied procedural fairness given the manner of their terminations.  I therefore find that the applicants were 
unfairly dismissed. 
Reinstatement 

327 The applicants have a duty to mitigate their loss however the onus of proof of failure to mitigate loss is on the respondent.  In a 
recent Full bench decision John Palermo v Charles Rosenthal (2010 WAIRC 00445 unreported issued 2 February 2011) Smith 
AP and Beech CC stated the following at paragraph 148 with respect to mitigating loss: 

“Whether an employee has mitigated his or her loss usually turns on whether he or she has taken reasonable steps to find 
alternative employment after their dismissal.  The reasonableness of the conduct depends upon an assessment of the facts 
and circumstances in each case:  BHP Billiton Iron Ore Pty Ltd v The Transport Workers’ Union of Australia, Industrial 
Union of Workers, Western Australian Branch (2006) 86 WAIG 642 [101] – [103].  However, it is for the employer to 
establish that an employee has failed to take reasonable steps to mitigate.  If the employee obtains alternative 
employment, the employee’s entitlement to compensation is reduced by the amount received from the alternative work.  If 
the employee fails to mitigate, the loss is reduced by the amount they could have earned if they had done so:  Merredin 
Customer Service Pty Ltd [72].” 

328 I find on the evidence that the applicants have met the requirement on them to mitigate their loss as it is my view that they all 
made genuine efforts to obtain alternative employment and did so soon after their terminations.  In my view the evidence given 
by each applicant about obtaining alternative employment after their termination demonstrates that notwithstanding some 
applicants being unwell and traumatised by their terminations each applicant sought and gained suitable alternative 
employment subsequent to their termination and each applicant apart from Mr Mountford has obtained ongoing and long term 
employment.  Even though Mr Mountford has not obtained ongoing employment as an employee I find that he has mitigated 
his loss by obtaining contract work in the area within which he has relevant qualifications and has worked for many years. 

329 The applicants are seeking reinstatement and the respondent opposes this course of action. 
330 The onus is on the respondent to establish that reinstatement or re-employment is impracticable (Quality Bakers of Australia 

Ltd v Goulding and Another [1995] 60 IR 327; Gilmore v Cecil Bros and Others [1996] 76 WAIG 4434 and [1998] 78 WAIG 
1099).  Reinstatement is the primary remedy under the Act where an employee has been found to be unfairly terminated.  In 
Neville Max Woodberry v Koolan Island Club Inc. (op cit) his Honour the President stated the following at 1752: 

“(4) The principles by which the question of reinstatement is to be dealt with are those set out in Max Winkless 
Pty Ltd v. Bell (1986) 66 WAIG 847 at 848 as explained and amplified in FCU v. George Moss Ltd 71 WAIG 
318 and Portius Pty Ltd v. TWU 71 WAIG 19.  Curiously, the Commission at first instance made no 
reference to those authorities.  I refer to them further hereunder.  In FCU v. George Moss (op cit) the 
Commission observed at page 321:– 
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"The only substantial remedies readily available in such a case if the dismissal is unfair are reinstatement, 
"compensation" concomitant to reinstatement, and a declaration concomitant to that.  Perhaps another remedy 
might be a declaration of unfair dismissal with an order that a reference be provided in terms approved by the 
Commission. 

There may be other remedies available.  However, without compensation in lieu of reinstatement as a 
remedy available there is a restriction upon the ability of the Commission to provide every remedy which 
equity, good conscience and substantial merit might otherwise require. 

In the circumstances, and in the absence of such a remedy as compensation at large, then, as a matter of 
equity, good conscience and the substantial merits of the case, it seems to us that some of the impediments to 
reinstatement, expressed in Max Winkless Pty Ltd v. Bell (op. cit.), must now be regarded as less important 
conditions in the exercise of discretion in the absence of any substantial remedy other than reinstatement in 
successful claims of unfair dismissal." 

(And see the general discussion of reinstatement at page 321). 
In Portius Pty Ltd v. TWU (op cit) at page 22 there was reference also to this view.” 

331 In Max Winkless Pty Ltd v Graham Lindsay Bell and Another (op cit) at 848 the Full Bench stated: 
“Nothing said by the Commission at first instance, nor anything said on the occasion of these appeals leads us to believe 
that the Commission's discretion has miscarried.  The Industrial Relations Act 1979 in providing for reinstatement 
provides a remedy which is not available at common law and which would not otherwise be available.  Indeed we are of 
the opinion that the prime objective of section 29 (b) (i) of the Act is to ensure that the continuity of employment is not 
disturbed unfairly.  Reinstatement should thus be seen as the primary remedy afforded by the subsection.  Where as here, 
the dismissal has been found to be unfair, in our view the Commission should look to reinstatement of the employment 
unless there is good reason to do otherwise.  Traditionally, that has been the approach adopted in proceedings of this 
nature in this Commission and on others (see:  Cliffs Western Australian Mining Company Pty Limited v. the Association 
of Engineers, Surveyors and Draftsmen of Australia Union of Workers, Western Australian Division (1978) 58 WAIG 
1067, and see too: G.J. Coles and Co Ltd v. Pietruszka (1983) 4 IR 329].  The section should not be used principally as a 
means of recovering a financial reward in preference to recovering lost employment.  There would otherwise be little 
point in the legislature giving to the Commission jurisdiction which to a large degree already exists in the common law 
courts.  This is not to say that reinstatement should be automatic in cases of unfairness [c.f. In re Public Service 
Association of New South Wales and Public Service Board re Ristall (1979) AR (NSW) 357].  It has long been 
recognised that reinstatement should not be ordered where it is impractical, nor where management has a genuine distrust 
and lack of confidence in the employee, nor if reinstatement would adversely affect staff morale or general discipline. 
[see for example:  In re Wellcome Australia Limited re dismissal 1980 AR (NSW) 831; In re Maitland Abattoirs re 
dismissal 1980 AR (NSW) 185 and In re City of Lithgow RSL Club Limited re refusal to employ 1979 AR (NSW) 501].  
In other words reinstatement should not be contemplated without full regard for the consequences and that we take to be 
the import of the views expressed in Slonim v. Fellows (1984) 8 IR 175 by Wilson J. at 181 that the power to order re-
employment "will always be a power to be exercised with caution having regard to the circumstances of the case".  
However, it has frequently been said that reinstatement is not to be avoided simply because of the mere probability of 
discomfort or embarrassment in the work place [see: Varney v. Laura Ashley (Australia) Pty Ltd (1980) 47 SAIR 133 and 
see too:  Cliffs Western Australian Mining Company Pty Limited v. the Association of Engineers, Surveyors and 
Draftsmen of Australia Union of Workers, Western Australian Division (1978) (supra).  In the instant appeals the 
evidence does not reveal that there was any intention to undermine the Appellant's business or that there was otherwise 
any disloyalty on the part of the employees in question.  They were as the Commission found doing work which the 
indications are would not have been performed by the Appellant in any event.  Moreover, they came to do the work not 
for the purposes of private gain but in the case of Bell, because he had a long standing friendship with the proprietors of 
G.G. and M.J. Hearn Transport and had been asked to help out.  In the case of Bent, he simply went to see his friend Bell 
to discuss a matter of mutual concern relating to motor cycles and whilst there was called on briefly to help install a 
radiator.  Neither displayed any desire to undermine the Appellant's business as the Commission at first instance observed 
and we do not think it inappropriate that they be re-employed as indicated in the Commission's order of 17 February 
1986.” 

332 Even though a period of over two years has elapsed since the applicants were terminated I find that in all of the circumstances 
of this case it is appropriate to order that each applicant be reinstated to their former positions with the respondent on the basis 
that I find that their reinstatement is not impracticable. 

333 It is clear that a lengthy timeframe has elapsed between the applicants’ terminations and the hearing of their applications 
however I accept that neither party was responsible for this delay as I find that this lengthy timeframe resulted from the 
preliminary issue of jurisdiction being dealt with, the unavailability at times of relevant persons and the reallocation of these 
files to the Commission as currently constituted. 

334 I find that reinstatement of the applicants is appropriate and practicable.  It is my view that trust can be restored between each 
applicant and the respondent as I have found that none of the applicants stole the respondent’s alcohol at the end of the 
Function.  Furthermore, none of the applicants have been subject to formal disciplinary proceedings during their employment 
with the respondent nor did the respondent have any performance concerns with any of the applicants throughout their 
employment. 
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335 Following is a brief summary of each applicant’s employment history with the respondent.  Ms Samata commenced 
employment with the respondent on 22 February 2006 on a temporary 12 month basis as a Customer Service/Administration 
Officer and she was made permanent by letter dated 15 June 2006 on the basis of her “excellent work and attitude since you 
have been with the Shire”.  On 2 November 2006 Ms Samata was promoted to Customer Service/Administration Supervisor 
because of her “excellent attitude, willingness to work hard and raport (sic) with Administrative Staff” and she was appointed 
to the position of Debtors Officer in November 2007 (Exhibit R2 documents 2 and 3).  Ms Todd commenced employment with 
the respondent as a Customer Service/Administration Officer on 20 April 2005 and on 23 August 2006 she was appointed to 
work in the position of Secretary – Planning Department.  Mr Samata was employed by the respondent as a Casual General 
Hand on 1 March 2006 and after serving a three month probation period he was made a full-time employee.  Mr Springall was 
employed by the respondent as a General Hand on 13 October 2008 and Mr Mountford was employed by the respondent as a 
Waste Management Facility Operator on 7 October 2008. 

336 Even though Mr Springall and Mr Mountford were both on probation when they were terminated there was no evidence of any 
other work related issues with respect to their employment with the respondent so it is my view that there is no impediment to 
their reinstatement.  In particular it is also the case that Mr Mountford has worked for a contractor to the Shire since his 
termination which in my view demonstrates that the relationship of trust and confidence between him and the respondent can 
be restored. 

337 I note that Mr Springall gave evidence that he did not have positive relationships with all of the employees he worked with 
however there was no evidence given at the hearing that this would present as an impediment to Mr Springall’s reinstatement.  
Mr Samata was also direct about his views and that of other employees about Mr Vallentine however I note that both 
Mr Samata and Mr Vallentine work in a robust work environment and I am therefore of the view that any differences which 
may have existed between Mr Samata and Mr Vallentine previously can be overcome.  Furthermore, I take into account that 
after his termination Mr Samata was given a reference by one of the respondent’s senior supervisors, Mr Joe Hodges.  
Ms Samata was regarded by Ms Lowe as being a trusted employee prior to her termination and as already stated she was 
promoted during her employment with the respondent.  Even though Ms Todd in conjunction with Ms Cassidy removed a 
substantial amount of alcohol from the Centre I accept that there were mitigating circumstances related to her actions as I have 
already found that Ms Todd was inebriated at the end of the Function which in my view in all probability affected her 
judgement.  Furthermore, Ms Todd showed significant remorse for her actions. 

338 The respondent maintains that no positions are available for the applicants if they were to be reinstated.  The respondent has 
been on notice from the outset of these proceedings that all of the applicants were seeking reinstatement and if the respondent 
chose not to make appropriate arrangements if the applicants’ reinstatements eventuated even though there has been a lengthy 
timeframe since the applicants were terminated, I find that this is a situation of the respondent’s own making. 

339 I will therefore order that the applicants be reinstated to their former positions with the respondent as at the date of their 
terminations.  In addition to an order for reinstatement, pursuant to s 23A(5) of the Act I will order that the respondent pay the 
applicants a sum of money being the remuneration that the applicants would have earned from their date of termination on 
17 December 2008 less any wages and other entitlements paid to the applicants during this period up to the date of 
reinstatement based on the evidence provided by each applicant with respect to their earnings subsequent to their terminations, 
which I find is accurate.  I will also order that the respondent reinstate the applicants’ accrued entitlements from the date of 
their termination and that their service with the respondent be regarded as continuous for all purposes, including long service 
leave. 

340 A minute of proposed order will now issue in relation to each application. 
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Result Upheld and Order issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr S Kemp (of counsel) 
 

Order 
WHEREAS on 14 February 2011 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 14 March 2011 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS both parties requested that further time be given to the parties to reach agreement on the remuneration to be paid to the 
applicant and for reinstatement to be effected; 
NOW HAVING HEARD Mr K Trainer as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. DECLARES THAT the dismissal of Sharon Samata by the respondent was unfair. 
2. ORDERS that the respondent shall reinstate Sharon Samata in its employment to her former position as if her 

contract of employment had not been terminated on 17 December 2008, on Monday 11 April 2011. 
3. ORDERS that the respondent reinstate Sharon Samata’s accrued entitlements and that her service with the 

respondent be regarded as continuous for all purposes including long service leave. 
4. ORDERS that the respondent shall pay Sharon Samata an amount of money in respect of all of the remuneration 

lost by her by reason of the termination of her contract of employment as if she had worked continuously in the 
employment of the respondent between 17 December 2008 and the date she is reinstated, less any income 
earned by her in this period, by 27 April 2011. 

5. THAT liberty to apply is reserved to the parties to this order in relation to (3) and (4) above. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Result Upheld and Order issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr S Kemp (of counsel) 
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Order 
WHEREAS on 14 February 2011 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 14 March 2011 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS both parties requested that further time be given to the parties to reach agreement on the remuneration to be paid to the 
applicant and for reinstatement to be effected; 
NOW HAVING HEARD Mr K Trainer as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. DECLARES THAT the dismissal of Spyros Samata by the respondent was unfair. 
2. ORDERS that the respondent shall reinstate Spyros Samata in its employment to his former position as if his 

contract of employment had not been terminated on 17 December 2008, on Monday 11 April 2011. 
3. ORDERS that the respondent reinstate Spyros Samata’s accrued entitlements and that his service with the 

respondent be regarded as continuous for all purposes including long service leave. 
4. ORDERS that the respondent shall pay Spyros Samata an amount of money in respect of all of the remuneration 

lost by him by reason of the termination of his contract of employment as if he had worked continuously in the 
employment of the respondent between 17 December 2008 and the date he is reinstated, less any income earned 
by him in this period, by 27 April 2011. 

5. THAT liberty to apply is reserved to the parties to this order in relation to (3) and (4) above. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00887 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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Result Order issued 
Representation 
Applicant Mr K Trainer (as Agent) 
Respondent Mr S Kemp (of Counsel) 
 



2024                                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

Order 
WHEREAS on 14 February 2011 the Commission issued Reasons for Decision and on 16 March 2011 orders in relation to this 
matter; and 
WHEREAS the declaration and orders which issued are as follows: 

1. DECLARES THAT the dismissal of Spyros Samata by the respondent was unfair. 
2. ORDERS that the respondent shall reinstate Spyros Samata in its employment to his former position as if his 

contract of employment had not been terminated on 17 December 2008, on Monday 11 April 2011. 
3. ORDERS that the respondent reinstate Spyros Samata’s accrued entitlements and that his service with the 

respondent be regarded as continuous for all purposes including long service leave. 
4. ORDERS that the respondent shall pay Spyros Samata an amount of money in respect of all of the remuneration 

lost by him by reason of the termination of his contract of employment as if he had worked continuously in the 
employment of the respondent between 17 December 2008 and the date he is reinstated, less any income earned 
by him in this period, by 27 April 2011. 

5. THAT liberty to apply is reserved to the parties to this order in relation to (3) and (4) above; and 
WHEREAS the parties sought and were granted liberty to apply in relation to these orders; and 
WHEREAS the matter was listed for hearing on 13 September 2011; and 
WHEREAS at the hearing the parties advised the Commission that an agreement had been reached that the applicant not be 
reinstated and the parties had reached an agreement as to compensation owing to the applicant in lieu of reinstatement and the 
parties therefore sought leave to revoke orders 2, 3 and 4; and 
WHEREAS in settlement of this application the parties agreed that the respondent is to pay the applicant $12,000 gross less 
applicable taxation as compensation for his unfair dismissal in lieu of reinstatement and that this amount is in full and final 
settlement of all matters arising with respect to the applicant’s employment with the respondent; and 
FURTHER the parties agree that this settlement excludes a defamation claim that the applicant is pursuing against the respondent; 
and 
WHEREAS the Commission is of the view that as the applicant is no longer seeking reinstatement to his former position with the 
respondent and as the parties have reached an agreement to settle this matter orders should issue reflecting this settlement; 
NOW HAVING HEARD Mr K Trainer as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. ORDERS that the declaration and orders 1 to 5 in the Order that issued on 16 March 2011 be revoked. 
2. DECLARES that the dismissal of Spyros Samata by the respondent was unfair. 
3. ORDERS that within seven days of the date of this order the respondent is to pay Spyros Samata the sum of 

$12,000 gross less applicable taxation as compensation for his unfair dismissal in lieu of reinstatement. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Result Upheld and Order issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr S Kemp (of counsel) 
 

Order 
WHEREAS on 14 February 2011 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 14 March 2011 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS both parties requested that further time be given to the parties to reach agreement on the remuneration to be paid to the 
applicant and for reinstatement to be effected; 
NOW HAVING HEARD Mr K Trainer as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. ORDERS that the name of the applicant be deleted and that Danica Todd be substituted in lieu thereof 
2. DECLARES that the dismissal of Danica Todd by the respondent was unfair. 
3. ORDERS that the respondent shall reinstate Danica Todd in its employment to her former position as if her 

contract of employment had not been terminated on 17 December 2008, on Monday 11 April 2011. 
4. ORDERS that the respondent re-instate Danica Todd’s accrued entitlements and that her service with the 

respondent be regarded as continuous for all purposes including long service leave. 
5. ORDERS that the respondent shall pay Danica Todd an amount of money in respect of all of the remuneration 

lost by her by reason of the termination of her contract of employment as if she had worked continuously in the 
employment of the respondent between 17 December 2008 and the date she is reinstated, less any income 
earned by her in this period, by 27 April 2011. 

6. THAT liberty to apply is reserved to the parties to this order in relation to (4) and (5) above. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Result Upheld and Order issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr S Kemp (of counsel) 
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Order 
WHEREAS on 14 February 2011 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 14 March 2011 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS both parties requested that further time be given to the parties to reach agreement on the remuneration to be paid to the 
applicant and for reinstatement to be effected; 
NOW HAVING HEARD Mr K Trainer as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. DECLARES that the dismissal of Anthony Mountford by the respondent was unfair. 
2. ORDERS that the respondent shall reinstate Anthony Mountford in its employment to his former position as if 

his contract of employment had not been terminated on 17 December 2008, on Monday 11 April 2011. 
3. ORDERS that the respondent reinstate Anthony Mountford’s accrued entitlements and that his service with the 

respondent be regarded as continuous for all purposes including long service leave. 
4. ORDERS that the respondent shall pay Anthony Mountford an amount of money in respect of all of the 

remuneration lost by him by reason of the termination of his contract of employment as if he had worked 
continuously in the employment of the respondent between 17 December 2008 and the date he is reinstated, less 
any income earned by him in this period, by 27 April 2011. 

5. THAT liberty to apply is reserved to the parties to this order in relation to (3) and (4) above. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Result Upheld and Order issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr S Kemp (of counsel) 
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Order 
WHEREAS on 14 February 2011 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 14 March 2011 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS both parties requested that further time be given to the parties to reach agreement on the remuneration to be paid to the 
applicant and for reinstatement to be effected; 
NOW HAVING HEARD Mr K Trainer as agent on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. DECLARES THAT the dismissal of David John Springall by the respondent was unfair. 
2. ORDERS that the respondent shall reinstate David John Springall in its employment to his former position as if 

his contract of employment had not been terminated on 17 December 2008, on Monday 11 April 2011. 
3. ORDERS that the respondent reinstate David John Springall’s accrued entitlements and that his service with the 

respondent be regarded as continuous for all purposes including long service leave. 
4. ORDERS that the respondent shall pay David John Springall an amount of money in respect of all of the 

remuneration lost by him by reason of the termination of his contract of employment as if he had worked 
continuously in the employment of the respondent between 17 December 2008 and the date he is reinstated, less 
any income earned by him in this period, by 27 April 2011. 

5. THAT liberty to apply is reserved to the parties to this order in relation to (3) and (4) above. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00842 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN SALAPAK 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 23 AUGUST 2011 
FILE NO/S B 254 OF 2009 
CITATION NO. 2011 WAIRC 00842 
 

Result Application Discontinued By Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00850 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHANE BRUCE SIMONS 
APPLICANT 

-v- 
REALSIDE HOLDINGS PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 26 AUGUST 2011 
FILE NO/S B 67 OF 2011 
CITATION NO. 2011 WAIRC 00850 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 8th day of June 2011 the Commission convened a conference for the purpose of conciliating between the parties; 
and 
WHEREAS on the 14th day of July 2011 the applicant advised the Commission, in writing, that settlement had been reached in 
relation to the application; and 
WHEREAS on the 22nd day of August 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2010 WAIRC 00326 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KLARA MARGARETTE STYLIANOU 
APPLICANT 

-v- 
COUNTRY REALTY PTY LTD TC 50126 ACN 107991 417 AS TRUSTEE FOR THE MARCELLI 
FAMILY TRUST ABN 57 230 089 172 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 3 JUNE 2010 
FILE NO. B 40 OF 2010 
CITATION NO. 2010 WAIRC 00326 
 

Result Directions issued 
Representation  
Applicant Mr G Sturman, as agent 
Respondent Mr L Marcelli 
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Direction 
HAVING heard Mr G Sturman as agent on behalf of the applicant and Mr L Marcelli on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the applicant file and serve on the respondent further and better particulars of claim no later than 14 days 
from today. 

(2) THAT the respondent file and serve on applicant further and better particulars of answer no later than 14 days from 
the date of receiving the applicant’s further and better particulars of claim.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01074 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KLARA MARGARETTE STYLIANOU 
APPLICANT 

-v- 
COUNTRY REALTY PTY LTD AS TRUSTEE FOR THE MARCELLI FAMILY TRUST 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD FRIDAY, 20 AUGUST 2010 
DELIVERED FRIDAY, 29 OCTOBER 2010 
FILE NO. B 40 OF 2010 
CITATION NO. 2010 WAIRC 01074 
 

CatchWords Industrial Law (WA) – Jurisdiction to hear contractual benefits claims where the employer is a 
constitutional corporation – Claim is enforcement of contract of employment – Claim not 
extinguished by Federal legislation – Inconsistency between Commonwealth and State law – State law 
revived – Claim within Commission’s jurisdiction –Commonwealth Constitution ss 51(xx), 109; Fair 
Work Act 2009 (Cth) ss 26, 27; Industrial Relations Act 1979 s 29(1)(b)(ii); Limitation Act 1935 s 
38(1)(c); Workplace Relations Act 1996 (Cth) s 16. 

Result Declaration issued 
Representation  
Applicant Mr G Sturman as agent 
Respondent Mr L Marcelli 
 

                                                Reasons for Decision 
Background 
1 The substantive application in this matter is a claim by the applicant for a contractual benefit by way of salary and 

superannuation contributions in the total sum of $43,126.42. 
2 The respondent objects to and opposes the applicant’s claim and moreover, asserts that the Commission has no jurisdiction to 

entertain the applicant’s claim, as it arose whilst the terms of the Workplace Relations Act 1996 (Cth) (“the WR Act”) were in 
force. 

3 The Commission listed the application for a hearing in relation to this preliminary point as to the Commission’s jurisdiction to 
deal with the applicant’s claim. 

4 The notice of application was filed on 17 March 2010, after the Fair Work Act 2009 (Cth) (“the FW Act”) came into effect. 
Jurisdiction Prior to FW Act 
5 There is no doubt that as at the time of the vesting of the applicant’s claimed entitlement, presumably on or about 13 December 

2007 when her employment was terminated, the Commission did not have jurisdiction to hear such a claim if brought at that 
time, against a trading or financial corporation for the purposes of s 51(xx) of the Commonwealth Constitution: Saldanha v 
Fujitsu Australia Pty Ltd (2008) 89 WAIG 76.   

6 In Saldanha, it was held by the Full Bench that the former s 16(1) of the WR Act ousted the Commission’s jurisdiction to deal 
with a contractual benefits claim under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”), as the WR Act evinced 
an intention to cover the field to the exclusion of State industrial laws, for the purposes of s 109 of the Commonwealth 
Constitution. Section 109 provides that: 
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“When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail and the former shall, to 
the extent of the inconsistency, be invalid.” 

7 Importantly for present purposes, it is well settled that the phrase “invalid” means “inoperative”. Thus, where the relevant 
Commonwealth law is repealed or struck down as unconstitutional, the State law will revive: Butler v Attorney-General for 
Victoria (1961) 106 CLR 268.  The significance of this proposition is a matter that I will consider further below. 

Enforcement of Contracts of Employment 
8 The FW Act came into effect on various dates in 2009.  For present purposes, ss 26 and 27 dealing with the operation of State 

and Territory industrial laws came into effect on 26 May 2009. Whilst s 26 of the FW Act maintains the general exclusion of 
the State and Territory industrial laws as did the former s 16 of the WR Act, s 27 of the FW Act is somewhat different. Section 
27(2)(o), dealing with “non-excluded matters”, that is matters which are not excluded by s 26 of the FW Act, includes “claims 
for enforcement of contracts of employment, except so far as the law in question provides for a matter to which s 26(2)(e) 
applies”.  Section 26(2)(e) has no application in the present case. 

9 There is no argument in the present matter that the application is a claim for the “enforcement of a contract of employment” 
and for present purposes I consider this to be so. There is no definition of “enforcement” for the purposes of s 27(2)(o) set out 
in the FW Act and therefore I apply its ordinary and natural meaning.  

10 According to the Shorter Oxford English Dictionary, “enforcement” relevantly means “3. The forcible extraction of a payment; 
an action, etc.; the compelling the fulfilment of (a law, obligation, etc.)”.  In my view, an application to recover a denied 
contractual benefit pursuant to s 29(1)(b)(ii) of the Act is plainly an action to compel the fulfilment of an obligation by an 
employer to an employee under a contract of employment, which action is maintainable under a law of the State. An order of 
the Commission arising from such an application legally compels the employer to fulfil the obligation that arose under the 
contract of employment at the material time.   

11 Furthermore, there is also no argument that the respondent is a constitutional corporation for the purposes of s 51(xx) of the 
Commonwealth Constitution and I assume this for present purposes. 

Retrospectivity of Legislation 
12 It is trite to observe that as a matter of common law all legislation is presumed to not operate retrospectively.  In this regard, in 

Maxwell v Murphy (1957) 96 CLR 261 Dixon CJ said at 267: 
“The general rule of the common law is that a statute changing the law ought not, unless the intention appears with 
reasonably certainty, to be understood as applying to facts or events that have already occurred in such a way as to confer 
or impose or otherwise affect rights or liabilities which the law had defined by reference to the past events.” 

13 Furthermore, a distinction has been drawn between legislation that operates by way of a prior effect on past events and 
legislation that basis future activity on past events.  In Coleman v Shell Co of Australia Ltd (1943) 45 SR (NSW) 27 Jordan CJ 
said at 31: 

“Upon a consideration of the authorities, I think that, as regards any matter or transaction, if events have occurred prior to 
the passing of the Act which have brought into existence particular rights or liabilities in respect of that matter or 
transaction, it would be giving a retrospective operation to the Act to treat it as intended to alter those rights or liabilities, 
but it would not be giving it a retrospective operation to treat it as governing the future operation of the matter or 
transaction as regards the creation of further particular rights or liabilities.” 

14 It is also the case, that the common law presumption against retrospectivity can be rebutted by express reference in the relevant 
statute or by necessary implication: Worrall v Commercial Banking Co of Sydney Ltd (1917) 24 CLR 28 per Barton J at 32; 
Zainal bin Hashim v Government of Malaysia (1980) AC 134. 

15 There is a further accepted distinction dealing with the presumption against retrospectivity, between statutes which are 
procedural in nature and those that confer substantive rights and obligations: Maxwell. 

16 Some difficulties arise however, in determining whether a statutory provision is truly procedural or not, in that some matters of 
procedure may affect a vested right or interest adversely and therefore are substantive in effect.  It would seem from the cases, 
that legislation which at first appearance is procedural, but which in effect destroys the ability to bring a proceeding or 
immunity from such a proceeding, will tend to be characterised as affecting substantive rights and the presumption against 
retrospectivity upheld: Coleman; Maxwell. It has been recognised however that this is a difficult area and the distinction is one 
not always easy to draw: Rodway v R (1990) 169 CLR 515. 

Consideration 
17 Whilst the respondent argued that for the applicant’s claim to now be able to proceed would involve the retrospective 

application of the relevant provisions of the FW Act, I do not consider that it does. The resolution of the present question of 
jurisdiction does not involve the retrospective application of the FW Act and thus there is no need to consider whether the 
relevant provisions of the FW Act are substantive or procedural in nature.   

18 A claim under s 29(1)(b)(ii) of the Act is a common law claim for a remedy in the nature of damages: Matthews v Cool or 
Cosy Pty Ltd (2004) 84 WAIG 2125. 

19 By s 38(1)(c) of the Limitation Act 1935 such a claim, as an ‘action’, may be commenced in a court of competent jurisdiction 
within six years. On the assumption that the applicant’s claimed entitlement in this matter vested on the termination of her 
employment on 13 December 2007, this means that she has six years up to 12 December 2013 to bring her claim in a court of 
competent jurisdiction. 
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20 Importantly, there was at the material time and is no time limit on a claim under s 29(1)(b)(ii) of the Act. This is in contrast to 
a claim of harsh, oppressive or unfair dismissal under s 29(1)(b)(i) of the Act, which must be brought within 28 days of the 
date of termination of employment, unless accepted out of time by the Commission under s 29(3) of the Act.   

21 Does the fact that the application was not able to be pursued before the Commission from the commencement of the WR Act 
on 16 March 2006, continue with the repeal of the WR Act by the FW Act in 2009? For the following reasons I do not consider 
that it does. 

22 Section 27(2)(o) of the FW Act does not operate retrospectively in the context of contractual benefits claims.  Given that such 
claims in Western Australia may be brought within six years of the time of the accrual of such a claim, s 27(2)(o) of the FW 
Act operates prospectively to confer jurisdiction on the Commission in respect of claims for denied contractual benefits vested, 
but not precluded by the limitation period as prescribed in s 38(1)(c) of the Limitation Act 1935. 

23 The prior s 16 of the WR Act did not and could not extinguish the applicant’s common law contractual claim. Its effect simply 
meant that the Commission could not exercise jurisdiction to deal with it by reason of the operation of s 109 of the 
Commonwealth Constitution. This was to the effect that at the material times, s 29(1)(b)(ii) of the Act was invalid, as being 
inconsistent with the intention of the WR Act to cover the field to the exclusion of State and Territory industrial laws, in 
relation to constitutional corporations. There would have been nothing precluding the applicant proceeding with her claim in 
another court of competent jurisdiction during that time. 

24 The repeal of the WR Act and the enactment of the FW Act did not “revive” the applicant’s common law claim for damages as 
it was never extinguished by the WR Act in the first place. The repeal of the WR Act merely enables the Commission, once 
again, to hear such claims, as it could prior to March 2006, as long as the limitation period prescribed by s 38(1)(c) of the 
Limitation Act 1935 has not expired. The applicant’s claim was filed on 17 March 2010, within the relevant limitation period.   

25 By s 109 of the Commonwealth Constitution, where there is an inconsistency between a State law and a Commonwealth law, 
as noted above, the State law is only invalid to the extent of the inconsistency and can be revived. By the operation of 
s 27(2)(o) of the FW Act, the relevant State law, that is s 29(1)(b)(ii) of the Act, is no longer inconsistent with the 
Commonwealth law and therefore ceases to be invalid in relation to a constitutional corporation.   

Conclusion 
26 For the foregoing reasons the applicant’s claim is within the Commission’s jurisdiction and a declaration will be made 

accordingly. The substantive claim will be listed for hearing in due course. 
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Declaration 
HAVIND heard Mr G Sturman as agent on behalf of the applicant and Mr L Marcelli on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 (“the Act”) hereby declares: 
 THAT the applicant’s claim is within the jurisdiction of the Commission for the purposes of ss 23 and 29(1)(b)(ii) of the 

Act. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Keane v Lomba Pty Ltd (1998) 78 WAIG 810 
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Reasons for Decision 
1 In earlier reasons for decision in Klara Margarette Stylianou v Country Realty Pty Ltd as Trustee for the Marcelli Family Trust 

(2010) WAIRC 01074 the Commission as presently constituted declared that the applicant’s claim was within the 
Commission’s jurisdiction for the purposes of determining whether the respondent has denied the applicant contractual benefits 
as claimed under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).   

2 These reasons relate to the applicant’s substantive claim by way of salary and superannuation contributions in the sum of 
$43,126.42.  Additionally, by way of an amendment to the applicant’s particulars of claim, she also claims some $12,495.00 by 
way of outstanding commission payments arising from the sales of blocks of land.   

Evidentiary background 
3 The applicant has been a real estate sales person for some years and the respondent is a real estate agency operating in 

Northam and Toodyay.  The applicant commenced employment with the respondent as a sales representative on 1 September 
2006 and her employment came to an end on 13 December 2007.  

4 The applicant testified as to the circumstances leading to her employment.  She said that the respondent “bought out” her 
former employer Northam Realty.  The applicant testified that she had a discussion with Mr Marcelli, the proprietor of the 
respondent, in relation to employment opportunities with his firm. She testified that she was told by Mr Marcelli that there 
would be a formal employment agreement, a copy of which was put to the applicant and tendered as exhibit A1.   
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5 The applicant and Mr Marcelli had some discussions in relation to the applicant’s proposed contract of employment with the 
respondent, particularly in relation to sales commission percentages.  The applicant also said she raised with Mr Marcelli the 
fact that she had an arrangement with her former employer, Northam Realty, to salary sacrifice a portion of her income to her 
superannuation fund and said Mr Marcelli agreed to do this.   

6 The applicant testified that the salary sacrifice was a part of her arrangements with the respondent. She referred to some faxes 
she sent to the respondent’s Toodyay office to confirm that she have 30 percent of her income deducted and paid to her 
superannuation fund.   

7 The contract of employment document contains a number of amendments and notations, which the applicant confirmed in her 
testimony were changes agreed between her and Mr Marcelli as a result of their discussions.   

8 The applicant gave evidence in relation to the claims made by her for commissions on the sale of properties.  She referred to a 
schedule of property sales, tendered as exhibit A2.  This list was obtained from a settlement agent with whom the applicant 
was dealing. The applicant said that the property sales referred to sales of blocks of land from a residential development.   

9 At the time she sold the blocks of land, the applicant was employed by her previous employer Northam Realty.  However, she 
testified that she was required to keep in contact with the parties to the sales of land, whilst the key conditions in the contracts, 
including the issue of titles from the Titles Office, were concluded.   

10 Whilst the content of exhibit A2, which was a handwritten document said to be prepared by the settlement agent, was a hearsay 
document, no issue was taken with the settlement dates of the blocks of land in question, which ranged from December 2007 
through to and including May 2008.  The applicant seemed to suggest in her evidence that because she was required to 
maintain some contact with the parties to these transactions after she ceased her former employment, and commenced 
employment with the respondent, there was an entitlement to commission payments.   

11 In relation to the applicant’s claims concerning salary sacrifice and retainer deductions, she referred to a bundle of payslips 
over various dates from 11 December 2006 through to 4 January 2008, which was tendered as exhibit A3.  Whilst these 
payslips did not cover the entire period of the applicant’s employment, the applicant testified that they reflected her agreement 
with the respondent to make salary sacrifice deductions from her income.   

12 Despite the payslips not being for the entire period of her employment, the applicant gave evidence about their content as 
reflecting salary sacrifice payments of either 21 or 30 percent, representing various sums, as contained in exhibit A3.   

13 Additionally, the applicant referred to exhibits A6 and A8, being a statement and a letter respectively, from her superannuation 
fund the REI Superannuation Fund.  Exhibit A6 refers to both salary sacrifice and employer superannuation contributions 
made to the REI Superannuation Fund on her behalf by her various employers, including the respondent.  The three payments 
referred to as against the respondent, are an employer superannuation contribution of $4,986.44 dated 14 September 2007, a 
salary sacrifice contribution of $2,723 and an employer contribution of $1,584.99 dated 18 December 2007. These are the only 
contributions recorded against the respondent over the period of the applicant’s employment.   

14 A superannuation statement for the REI Superannuation Fund for the applicant was also tendered as exhibit A5. This statement 
is consistent with the other superannuation records tendered by the applicant. 

15 The applicant was cross-examined in relation to her contract of employment.   
16 The applicant accepted that the agreement she entered into reflected the payment by the respondent to her of a fortnightly 

retainer of $969.  She agreed that when her commission payments from property sales were made, the commission payment 
would be reduced by the amount of the fortnightly retainer. The applicant understood this was an industry practice at the time.  
The same occurred in relation to the 9 percent superannuation employer contribution. 

17 In relation to the commission payment claims from land sales, the applicant testified in cross-examination that the agent 
specified in the sales contracts was her former employer Northam Realty.  This was consistent with her testimony that she sold 
the blocks of land whilst in the employ of that agency.  However, the applicant tried to suggest in her evidence, that from time 
to time she may have done some work whilst employed by the respondent such as handling deposits and so on, as a part of the 
settlement process.   

18 The applicant confirmed however, that prior to her employment by the respondent, the blocks had already been sold and were 
awaiting settlement.   

19 Mr Marcelli is the principal of the respondent.  He testified that he entered into discussions with a Ms Martin who was then the 
principal of Northam Realty because he wished to expand his business outside of the Toodyay area.  Mr Marcelli said that as a 
result of those negotiations, he purchased the rent roll, the trading name and sales in progress that had yet to become 
unconditional.  He did not purchase the business itself as a going concern.   

20 Mr Marcelli said that insofar as the sales in progress were concerned, his agreement with Ms Martin was to purchase the assets 
of the property sales, but not the liabilities.   

21 Mr Marcelli testified that it was not a term of the transaction with Ms Martin that he employ the staff formerly employed by 
Northam Realty.  However, he said that he invited any staff members who may have been interested to work with him to do so.   

22 As a result, he entered into discussions with the applicant, who was an experienced sales representative in the Northam area.  
Mr Marcelli gave a copy of exhibit A1 to the applicant, which he said was a “standard” contract of employment prepared by 
the real estate body REIWA, in light of the then WorkChoices industrial legislation.   

23 Mr Marcelli said one aspect of this, was a requirement on him to pay a fortnightly retainer as a minimum wage, which was 
then offset against commission payments to be received by the applicant, in accordance with the practice introduced across the 
industry. The same applied to the 9 percent employer superannuation contribution. 
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24 As to the salary sacrifice issue, Mr Marcelli confirmed in his testimony that he and the applicant did discuss salary sacrificing 
and he agreed that it would be made available to her.  Mr Marcelli produced a document said to have been derived from the 
respondent’s records, reflecting superannuation deductions for the applicant.  A copy of this document was tendered as exhibit 
R1.   

25 It is apparent from a review of exhibit R1, and exhibits A6 and A8, that there are considerable discrepancies between what the 
respondent asserts was paid to the applicant’s superannuation fund and the records of the fund itself.   

26 Mr Marcelli noted in his testimony however, that from a reconciliation of the respondent’s cheque butts and bank statements, 
given that at one point the respondent employed 15 staff, a number of whom were members of the REI Superannuation Fund, 
sometimes only one cheque was written to cover payments for all staff. This meant that reconciling superannuation 
entitlements for individual employees was difficult.   

27 As to the fortnightly retainer payment claim by the applicant, Mr Marcelli expressed the view that he had no doubt as to the 
applicant’s understanding of this arrangement and further, said that during the entirety of her employment, she never queried it.  
This applied also to the employer 9 percent superannuation contribution, which Mr Marcelli said sometimes was included in 
the applicant’s request for a 30 percent salary sacrifice contribution. This meant that on occasions, the 9 percent 
superannuation contribution and the salary sacrifice contributions showed as separate payments in the applicant’s payslips and 
sometimes as a total payment.   

28 Mr Marcelli also testified that as a consequence of a complaint lodged by the applicant, the Australian Taxation Office 
undertook an audit of the respondent’s 9 percent statutory superannuation obligations and was satisfied that the respondent had 
complied the relevant legislation.   

29 In relation to the applicant’s commission payment claim, Mr Marcelli testified that all of the blocks of land sold to which the 
applicant made reference in her evidence, were properties sold through Northam Realty and the respondent had nothing to do 
with them.  Mr Marcelli said part of the arrangement when he purchased some of Northam Realty’s business was, with the 
permission of the purchasers, to transfer funds from Northam Realty’s trust account to the respondent’s trust account as 
Northam Realty was no longer operating.   

30 Mr Marcelli said most of the funds from the sale of blocks of land went straight to Ms Martin the proprietor of Northam Realty 
with some being allocated to Mr Marcelli as a part of the purchase of the assets.  Mr Marcelli said that the only work that was 
later done in relation to those properties was what he described as “clearing up”, in terms of obtaining letters of finance and the 
like.   

Consideration  
31 In a matter such as this, the onus is on the applicant to establish on the balance of probabilities that the benefits claimed were 

entitlements under her contract of employment with the respondent and they have been denied: Hotcopper Australia Ltd v 
Saab (2001) 81 WAIG 2704. 

32 In this case, as to the evidence, no issues of credit arise and I am satisfied that both the applicant and Mr Marcelli gave their 
evidence to the best of their ability and were truthful witnesses.   

33 I deal with each element of the applicant’s claims as follows. 
Retainer claim 
34 In my opinion for the following reasons, this claim is not made out. From an examination of exhibit A1, in light of all the 

evidence adduced, it is clear that the applicant has not been denied the benefit of a gross fortnightly retainer of $969.   
35 A number of provisions of the contract of employment are relevant.  Clause 6(1) provides as follows: 

“The employee shall be paid a gross fortnightly retainer of $969. The amount of the agreed retainer shall be adjusted from 
time to time so that it is no less than the amount prescribed by the Australian Fair Pay Commission.” 

36 Sub-clauses 6(2) and (3) then provide that the applicant would be entitled, in addition to the retainer, to receive commission 
payments at the agreed rates as specified. 

37 Importantly, by cls 6(4) and (5) it is further provided that: 
“(4)  The incentive commission due to the employee in subclause (3) above shall be reduced by any costs or 

liabilities incurred by the Agent relating to the employment of the employee by the Agent in accordance with 
this contract or as otherwise agreed, including, but not limited to the gross retainer paid to the employee and 
superannuation contributions. 

(5) Any debit balance in the employee’s incentive commission calculation at the end of any pay period shall be 
carried forward to the next pay period, provided always that the employee at the time of termination of his/her 
employment shall have received no less than the retainer agreed in subclause (1) above.” 

38 The authority to make deductions, and the setting off of the 9 percent employer superannuation contributions are dealt with in 
cl 6(9) and (10) in the following terms: 

 “(9) The agent may deduct from the employee’s retainer or incentive commission any amount that it is authorised or 
required to deduct including any overpayment of remuneration. 

 (10) Superannuation contributions shall be paid for by the Agent for the Retainer but deducted from the Incentive 
Commissions and paid into a fund nominated by the employee in accordance with the Superannuation 
Guarantee (Administration) Act 1992 (Cth), provided that where the employee does not nominate a fund, into a 
fund nominated by the Agent.” 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     2035 
 

39 On the evidence, in particular exhibit A3, the applicant’s payslips, the $969 per fortnight was deducted from commission 
payments made to the applicant.  This is entirely in accordance with the terms of the contract.  On no occasion, has the 
applicant demonstrated that she did not receive at least $969 per fortnight which is specified in cl 6(5) of the contract.  In 
effect, taking the terms of the contract of employment read as a whole, what the applicant agreed with the respondent was a 
slight reduction in the commission payments set out in the contract, representing the offsetting of the fortnightly retainer 
payment.   

Commission payments 
40 Having regard to all of the evidence I am not persuaded that the applicant’s claim in this regard can succeed.  I am satisfied on 

the evidence of the applicant and Mr Marcelli, that the properties the subject of this aspect of the applicant’s claims, were sold 
by her as an employee of Northam Realty.  The sale agreements referred to in the evidence specify Northam Realty and not the 
respondent as the agent.  The properties sold as referred to in the evidence, were not sold by the applicant as an employee of 
the respondent.   

41 Whilst Mr Marcelli testified and I find, that the respondent purchased the assets of those sales yet to become unconditional, he 
did not purchase the liabilities.  The purchase of the assets, at least partly explains the part payment to him of some of the 
proceeds of those sales from the former owner of Northam Realty.   

42 It is a fundamental principle of commission payment claims in real estate cases, that the applicant be able to establish that she 
was the effective cause of sale of the properties in question, and accordingly, under a relevant contract of employment, is 
entitled to a share of the commission proceeds from those sales: Tufton Associates Ltd v Dilmun Shipping (1992) 1 Lloyd’s 
Rep 71 at 78; Royal International (WA) v Valli (1998) 78 WAIG 1110.  

43 In this case, the applicant has not been able to establish on the evidence, that as an employee of the respondent, she was the 
effective cause of sale of the properties in question.   

44 Whilst there was some evidence that some minor activity was undertaken at the respondent’s agency, such as maintaining 
contact with buyers and obtaining letters of finance, I am not persuaded that such activities, even if engaged in by the 
applicant, which is not entirely clear on the evidence, would entitle the applicant to any remuneration. This is because the 
subject properties had sold well and truly prior to her employment by the respondent. 

Superannuation claims 
45 These claims have proved difficult to determine, largely as a result of the inadequacy of the evidence adduced by both the 

applicant and the respondent.   
46 There are two limbs to the applicant’s claims.  The first limb relates to what is said to be a failure to pay the 9 percent 

compulsory employer superannuation obligations by reason of the deductions made from commission payments under the 
applicant’s contract of employment.   

47 The second limb of the applicant’s claim in relation to superannuation is a claim that salary sacrifice deductions made by the 
respondent, as reflected in the applicant’s payslips, were not all received by the applicant through the REI Superannuation 
Fund.   

48 I am satisfied and I find on the evidence, that there was an agreement entered into between the applicant and Mr Marcelli for 
the respondent, that the respondent would make salary sacrifice contributions to the applicant’s superannuation fund.  The 
content of exhibit A3, where the applicant’s payslips refer to salary sacrifice deductions, is evidence of this agreement. I am 
satisfied that these deductions were a benefit arising under the applicant’s contract of employment with the respondent. 

49 However, there were obvious difficulties in relation to these payments, as referred to in the testimony of both the applicant and 
Mr Marcelli. On some occasions superannuation contributions were expressed as a total sum, and on other occasions, were 
expressed as separate payments of the 9 percent employer contribution and salary sacrifice contributions.  This has made a 
reconciliation of these payments according to the evidence, extremely difficult.   

50 To the extent that the applicant’s claims include a claim to recover the 9 percent employer statutory obligation, that claim is 
beyond the jurisdiction of the Commission: Oats v Sanders Executive Pty Ltd t/a LJ Hooker Morley (1999) 79 WAIG 1192; 
Keane v Lomba Pty Ltd (1998) 78 WAIG 810. 

51 Having regard to the terms of the payslips tendered in evidence as exhibit A3 it seems that approximately $6000 in employer 
statutory contributions and $12,000 in salary sacrifice payments have been deducted from the applicant’s earnings.  However, 
from the REI Superannuation Fund statement as exhibit A5, and the letter from REI Super dated 8 February 2011 as exhibit 
A8, it further appears that some $6,600 in employer statutory contributions and only some $2,700 in salary sacrifice 
contributions have been received by the REI Superannuation Fund on the applicant’s behalf.   

52 Accordingly, on the evidence, there is a discrepancy and shortfall of some $9,000 the bulk of which appears to be from salary 
sacrifice payments deducted from the applicant’s earnings but not remitted to the REI Superannuation Fund for the applicant. 
Whether because of administrative errors by the respondent, payments were inadvertently credited to other employees of the 
respondent is not clear.  On the face of it, however, the payments deducted from the applicant’s income by the respondent, 
have not been received by the superannuation fund on her behalf. 

Conclusion 
53 Thus, it can reasonably be concluded on balance, that the applicant has not received the benefit of salary sacrifice 

superannuation contributions to which she was entitled under her contract of employment with the respondent and she is 
entitled to an order in her favour in respect of these payments.   
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54 At the conclusion of the hearing the parties were directed to confer over a period not exceeding 28 days in order to resolve the 
differences as highlighted in the evidence in relation to the salary sacrifice claims.  It appears that the parties either could not or 
did not do so.  The Commission will provide the parties with a final opportunity to confer in order to reach agreement as to any 
orders to issue. If the parties cannot reach agreement, the Commission will finally determine the matter. 

55 Accordingly, the parties are directed to confer and report back to my Associate within 14 days of the date of publication of 
these reasons for decision.   
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 24 January 2011 and 10 May 2011 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conference held on 10 May 2011 agreement was reached between the parties; 
AND WHEREAS on 19 July 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00833 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN GEOFFREY WINTLE 
APPLICANT 

-v- 
XCEL DRILLING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 16 AUGUST 2011 
FILE NO/S U 104 OF 2011 
CITATION NO. 2011 WAIRC 00833 
 

Result Application discontinued 
Representation 
Applicant Mr A G Wintle 
Respondent Mr R Hughes 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 12 July 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 12 July 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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CONFERENCES—Matters arising out of— 

2011 WAIRC 00862 
DISPUTE RE EMPLOYMENT STATUS OF MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS UNION OF WESTERN AUSTRALIA (INC.) 

APPLICANT 
-v- 
MS SHARYN O'NEILL 
DIRECTOR GENERAL OF THE DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 31 AUGUST 2011 
FILE NO/S C 12 OF 2011 
CITATION NO. 2011 WAIRC 00862 
 

Result Application discontinued 
Representation 
Applicant Ms L Carbone 
Respondent Ms R Owen 
 

Order 
HAVING heard Ms L Carbone on behalf of the applicant and Ms R Owen on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 

CONFERENCES—Matters referred— 

2011 WAIRC 00873 
DISPUTE RE FALSE ALLEGATIONS AGAINST A MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE ASSOCIATION OF PROFESSIONAL ENGINEERS, AUSTRALIA (WESTERN 

AUSTRALIA BRANCH) ORGANISATION OF EMPLOYEES ("APEA") 
APPLICANT 

-v- 
THE COMMISSIONER OF MAIN ROADS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD TUESDAY, 15 FEBRUARY 2011, WEDNESDAY, 16 FEBRUARY 2011, THURSDAY, 17 

FEBRUARY 2011, WEDNESDAY, 23 MARCH 2011, THURSDAY 7 APRIL 2011 
DELIVERED WEDNESDAY, 7 SEPTEMBER 2011 
FILE NO. CR 15 OF 2010 
CITATION NO. 2011 WAIRC 00873 
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Catchwords Industrial law - Dispute regarding withdrawal of correspondence from employee's personal file - 
Correspondence to remain on file - Employee to be given opportunity to respond in writing to 
correspondence given disciplinary action foreshadowed - Dispute between parties not resolved - 
Employee's attitude and behaviour considered - Employee properly dealt with by respondent - Order 
issued - Industrial Relations Act 1979 (WA) s 44(9); Public Sector Management Act 1994 s 81 

Result Order issued 
Representation 
Applicant Mr D Moss 
Respondent Mr B Kirwan 
 

Reasons for Decision 
1 On 22 April 2010 the Association of Professional Engineers, Australia (Western Australia Branch) Organisation of Employees 

(“APEA”) (the applicant) (the union) made an application to the Commission pursuant to s 44 of the Industrial Relations Act 
1979 (the Act) seeking the Commission’s assistance with respect to a dispute with the Commissioner of Main Roads (the 
respondent) over the status of correspondence sent by the respondent to an employee at Main Roads Western Australia (Main 
Roads) who is a member of the union, Mr Dalbir Malik. 

2 The Commission convened a conference however conciliation was unavailing and the issues in dispute were referred for 
hearing and determination pursuant to s 44(9) of the Act. 

3 Prior to the matter being referred for hearing the respondent lodged an application in the Commission on 4 June 2010 seeking 
an order that this matter be dismissed pursuant to s 27(1)(a) of the Act on the basis that the issue raised in this application was 
not an industrial matter and that further proceedings were not necessary or desirable in the public interest.  After hearing from 
the parties the Commission as constituted was satisfied that the matter in dispute with respect to this application was an 
industrial matter on the basis that the correspondence sent to Mr Malik by the respondent, which was in dispute, related to 
Mr Malik’s relationship with his employer and his rights as an employee.  The Commission also found that it was in the public 
interest for this application to proceed as there were serious issues to be tried with respect to the veracity of a number of claims 
made by the respondent about Mr Malik in correspondence sent to him on 13 January 2009 (the Email) and 22 February 2010 
(the Letter).  The Commission also found that it was appropriate that Mr Malik have the opportunity to respond to the 
conclusions reached by the respondent about his behaviour given that this correspondence may be used in future disciplinary 
proceedings against him.  As a result an order issued dismissing the respondent’s application to dismiss this application (see 
The Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees  v The 
Commissioner of Main Roads [2010] 90 WAIG 1464). 

4 The schedule of the Memorandum of matters referred for hearing and determination is as follows: 
1. The applicant is seeking the following orders: 

(a) THAT the respondent withdraw an email dated 13 January 2009 sent to Mr Dalbir Malik by the 
respondent and remove this email from his personal file and place it in a sealed envelope in an 
appropriate file only to be accessed with the express authorisation of the Executive Director Human 
Resources; and 

(b) THAT the respondent withdraw a letter dated 22 February 2010 sent to Mr Malik by the respondent 
and remove this letter from Mr Malik’s personal file and place it in a sealed envelope in an 
appropriate file only to be accessed with the express authorisation of the Executive Director Human 
Resources. 

2. The respondent opposes the orders being sought by the applicant. 
3. The parties agree that the conclusions reached by the Commissioner of Main Roads about Mr Malik’s 

behaviour, which were detailed in paragraph 24 of the Decision which issued on 10 August 2010 (C15 of 2010 
2010 WAIRC 00760) set out the parameters of the issues to be arbitrated. 

4. These conclusions detailed at paragraph 24 about Mr Malik’s behaviour during his employment with the 
respondent, which Mr Malik rejects, are as follows: 

“Attachment 1 – e-mail dated 13 January 2009 

• The Commissioner of Main Roads states that Mr Malik has had an extensive history of grievances 
and repeated breach applications which have, in the main, lacked substance. 

• The Commissioner of Main Roads states that Mr Malik has a negative, destabilising and completely 
fruitless approach of continually challenging selection processes and making allegations against 
work colleagues. 

• The Commissioner of Main Roads states that Mr Malik’s attitude to his work is at odds with the 
respondent’s values. 

• The Commissioner of Main Roads states that Mr Malik’s actions and behaviour do no afford his 
work colleagues respect. 
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Attachment 3 – letter dated 22 February 2010 

• The Commissioner of Main Roads states that Mr Malik’s complaints about his failure to be selected 
for substantive and acting job opportunities with the respondent have overwhelmingly lacked 
substance. 

• The Commissioner of Main Roads states that Mr Malik is not treating work colleagues with respect. 

• The Commissioner of Main Roads states that Mr Malik has made serious allegations against work 
colleagues which are without foundation. 

• The Commissioner of Main Roads states that Mr Malik is not acting in accordance with the 
respondent’s Code of Conduct and the Public Sector Code of Ethics. 

Furthermore, the Commissioner of Main Roads states in the letter dated 22 February 2010 that if Mr Malik 
makes further unjustified complaints he may be subject to disciplinary action which is putting Mr Malik on 
notice and foreshadowing that further unjustified complaints made by Mr Malik may result in disciplinary 
action being taken against him even though Mr Malik disputes that the complaints and issues he has raised to 
date about employees of the respondent and processes used by some of them when appointing employees to 
positions have lacked substance.” 

Contentions: 
Applicant 
5. The applicant claims that: 

(a) In relation to the e-mail dated 13 January 2009 from the respondent to Mr Dalbir Malik, the issues in 
dispute are - 
(i) Whether Mr Malik had an “extensive history of grievances and repeated breach 

applications which for the most part have lacked substance …”  from March 2004 up to 
13 January 2009 and with respect to his employment prior to March 2004 

(ii) Whether the exercise of a public sector legal right by Mr Malik justifies condemnation and 
derision by the respondent in the following terms - “I am at a loss as to why you persist 
with this negative de-stabilising and completely fruitless approach of continually 
challenging selection processes and making allegations against your fellow Main Roads 
employees”. 

(iii) Whether holding Mr Malik guilty of perceived misconduct and therefore deserving of 
condemnation and derision without any prior consultation or discussion with Mr Malik or 
giving him any opportunity to defend himself is fair. 

(iv) Whether the respondent’s alleged “continuing efforts to provide [Malik] with development 
opportunities …” justifies condemnation and derision. 

(v) Having regard to the issues raised in paragraph (i) to (iv) above, whether the respondent is 
justified in alleging that Mr Malik’s  “ approach to working for Main Roads is at complete 
odds with the values we hold in Main Roads.” 

(vi) Having regard to the issues raised in paragraph (i) to (iv) above, whether the respondent 
was justified in finding that Mr Malik’s “actions and behaviour do not afford [his] fellow 
Main Roads employees the same level of respect” which the respondent believes arises from 
“the high level of professionalism and commitment of our employees”.  

(vii) Having regard to the issues raised in paragraphs (i) to (iv) above, whether the respondent 
was justified in declaring that he “will not allow our employees to continue to have 
allegations made against them” implying that Mr Malik had in fact made allegations of a 
disrespectful nature. 

(viii) Whether holding Mr Malik guilty of perceived misconduct as per paragraphs (v), (vi) and 
(vii) above without any prior consultation or discussion with Mr Malik or giving him any 
opportunity to defend himself is fair. 

(b) In relation to the letter dated 22 February 2010 from the respondent to Mr Malik, the issues in dispute 
are - 
(i) Whether the respondent was justified in refusing the applicant’s request for a meeting and 

was the respondent justified in restating his position despite his failure to meet with the 
applicant. 

(ii) Whether Mr Malik was entitled in his email to Mr Gerald Morey dated 15 January 2010 to 
query Mr Morey in relation to his decision to “review the region’s operational resourcing 
requirements when either [Malik] is an applicant or [he is] the next in line for offering the 
position”. 

(iii) Whether Mr Malik was entitled to consider Mr Morey’s actions to be discriminatory. 
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(iv) Whether querying Mr Morey and advising him of his opinion with a limited circulation 
brings “ Main Roads and ……fellow employees into disrepute …”. 

(v) Whether holding Mr Malik guilty of perceived misconduct as per paragraphs (ii), (iii) and 
paragraph (iv) without any prior consultation or discussion with Mr Malik or giving him an 
opportunity to defend himself is fair. 

(vi) Whether Mr Malik’s e-mail dated 15 January 2010 to Mr Morey “was sent to people 
outside Main Roads” apart from his APESMA representatives which the respondent did not 
object to. 

(vii) Whether the respondent was justified in finding “such conduct is not in line with the Main 
Roads Code of Conduct and the Public Sector Code of Ethics ……”. 

(viii) Whether finding Mr Malik guilty of misconduct without any prior consultation or 
discussion with Mr Malik or giving him an opportunity to defend himself is fair. 

(ix) Whether the respondent was justified in refusing the applicant’s repeated requests for an 
independent investigation into allegations about unethical or inappropriate behaviour at 
Main Roads. 

(x) Having regard to all matters raised above, was the respondent entitled to put Mr Malik on 
notice that “complaints borne of speculative musings or serious accusations made against 
people without foundation may result in disciplinary action being taken against you”. 

Respondent 
6. The respondent claims that at no time was Mr Malik under disciplinary investigation and no findings have been 

made against Mr Malik or action taken against him.  The email dated 13 January 2009 advised Mr Malik that 
his continuing behaviour was unacceptable and of the potential actions that could be taken by the employer 
should his behaviour not improve.  The respondent maintains that it had come to the point where it was obliged 
to notify Mr Malik of its intent in consideration of its duty of care to other employees whose reputation, 
integrity and professionalism were continuously called into question by Mr Malik’s baseless complaints.  Had 
the respondent determined that disciplinary action was the necessary course of action then any allegations 
would have been put to Mr Malik in writing in accordance with due process and natural justice. 
The respondent also maintains that: 
(a) In relation to the e-mail dated 13 January 2009 from the respondent to Mr Dalbir Malik - 

(i) The respondent will show that there is a history of repeated, vexatious claims made by Mr 
Malik, particularly breach claims in relation to recruitment and selection, that have all been 
found to be without merit and these repeated claims have had a de-stabilising effect on 
members of the selection panels who are colleagues of the applicant as the allegations made 
question their integrity and professionalism. 

(ii) The respondent denies the applicant’s claim at 5(a)(ii) above that the respondent’s 
comments showed “condemnation and derision”.  The Collins Dictionary defines 
“condemn” as “to disapprove of strongly” in which case the Respondent agrees that this 
statement strongly demonstrates his disapproval of Mr Malik’s behaviour.  On the other 
hand, “derision” or “to deride” is defined as “to laugh at in contempt or scorn; ridicule”. 

(iii) The respondent rejects the claim that Mr Malik was ever found guilty of misconduct nor 
was any disciplinary action ever commenced and Mr Malik was never denied an 
opportunity to defend himself as no allegations were ever put to him. 

(iv) The respondent accepts that the wording of this email shows his disappointment in Mr 
Malik’s behaviour and believes that the content and tone of the letter is justified in the 
circumstances and the respondent strongly rejects the claim that this email was derisive. 

(v) The respondent will show that Mr Malik has been afforded development opportunities in his 
employment. 

(vi) Based on all the information available to the respondent at the time, the respondent argues 
that the statements referred to in 5(a)(v) and (vi) were justified.  Main Roads’ Values are an 
intrinsic part of the workplace and the employment contract.  Clause 7 – Our Values of the 
Main Roads APEA Enterprise Bargaining Agreement 2010 provides that nexus between the 
terms and conditions of employment and the values that Main Roads expects its employee’s 
(sic) to uphold.  Values such as “Working Together” – striving to enhance relationships and 
achieve excellence; “Professionalism” – providing high levels of expertise and experience 
in delivery services”; and “Family” – respecting and supporting our customers, the 
community and each other” are those most relevant to this situation. 
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(vii) The respondent rejects the applicant’s claim that a statement in this email implies that 
Mr Malik has made allegations of a disrespectful nature against other employees as the 
statement is what it is – any implied message is an assumption made by the applicant.  The 
respondent maintains managerial prerogative on advising an employee that their behaviour 
is inappropriate, is having a negative effect on other employees and if it is to continue, may 
possible lead to further action being taken. 

(viii) The respondent rejects the claim that Mr Malik was denied natural justice as he was never 
under disciplinary action. 

(b) In relation to the letter dated 22 February 2010 from the respondent to Mr Malik: 
(i) The respondent’s refusal to meet with the applicant, is a matter entirely at the management 

discretion of the respondent and the respondent determines who it will meet with and when. 
(ii) Mr Malik was provided with a reasonable explanation as to why he was not offered a 

position by Mr Morey and it was unreasonable and unacceptable for Mr Malik to make 
further demands for information to which he is not entitled in the manner he did. 

(iii) The respondent is not aware what grounds of discrimination the applicant is relying on to 
claim that Mr Morey’s actions were discriminatory and in any case discrimination is not a 
matter for this jurisdiction. 

(iv) It appears there has been mis-identification as to which email was circulated to a wider 
audience.  The email referred to in the letter was not the circulated email, it was an email 
from Mr Malik dated 27 January 2010.  At the time of writing this letter it was Main Roads’ 
understanding that the email was sent to people outside of Main Roads and it was 
inappropriate for Malik to circulate his opinion to a wider audience and potentially bring 
Main Roads and fellow employees into disrepute. 

(v) The respondent rejects that Mr Malik has been found guilty of perceived misconduct as he 
has not been part of any disciplinary process. 

(vi) The respondent is justified in reminding Mr Malik of his obligations as a public sector 
employee under the provisions of the Main Roads’ Code of Conduct and the Public Sector 
Code of Ethics and there has been no findings of a breach or misconduct in relation to these 
provisions. 

(vii) There have been no findings of misconduct or suspicion of misconduct against Mr Malik. 
(viii) It is entirely at management’s discretion as to whether an independent investigation is 

appropriate or necessary. 
(ix) The respondent rejects the applicant’s claim that the statement putting Mr Malik on notice 

that complaints “borne of speculative musings or serious accusations made against people 
without foundation may result in disciplinary action being taken against” him is a threat as 
it is a statement of fact and it advises Mr Malik of the respondent’s future intentions should 
matters such as this be raised in the future. 

5 The statement of agreed facts, as amended at hearing and as edited by the Commission, is as follows: 
MR DALBIR MALIK ------ CHRONOLOGY OF AGREED EVENTS AND FACTS 
15 July 1997 – Mr Malik appointed to Main Roads as Engineer Level 5 Year 3 in Wheatbelt South Region, Narrogin.  
His appointment as a permanent officer is confirmed on 18 November 1997. 
9 February 1998 – Mr Malik was transferred to Metro Region on request due to his wife’s studies in Fashion Design and 
Textile Studies. 
August 1999 – Mr Malik applied for Asset Manager Structures P0055967 Level 6 position.  One applicant is deemed 
suitable. 
December 1999 – Mr Malik lodged claim against process for Operational Projects Manager Level 6 P0055815.  
Independent reviewer Maxine Sclander dismisses the claim, no breach found. 
2 February 2000 – Mr Malik was appointed to Project/Contract Manager Level 6 Wheatbelt North Region.  The 
appointment date to the position would have been backdated to be effective from 7 August 1999. 
7 February 2000 – Mr Malik requested a transfer to Perth to any vacant level 6 position in any Directorate on the basis of 
his wife’s health. 
March 2000 – Mr Malik applied for Project/Contract Manager TCC level 6.  He was unsuccessful and did not lodge 
appeal. 
April 2000 - Mr Malik applied for three level 6 Project Development Manager positions.  He was unsuccessful and did 
not lodge appeals. 
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May 2000 - Mr Malik applied for Project Manager Structures Level 6 position.  He was unsuccessful and did not lodge 
appeal. 
July 2000 – Mr Malik lodged a claim against the process for a Traffic Policy Officer Level 6 position.  Reviewer 
Ms Joyce Archibald finds material breaches and recommends changes to questions and that all applicants are re-
interviewed, which occurred. 
July 2000 – Mr Malik was appointed at grade to the position of Project/Contract Manager Level 5 in Project Delivery, 
Metro Region 
14 September 2000 – Mr Malik lodged a claim against the Heavy Vehicle Level 6 P0059869 position.  Reviewer Mr Ben 
Mangano found no breaches. 
October 2000 – Mr Malik lodged a claim against the process for Traffic Policy Officer Level 6 position.  Reviewer 
Mr Peter Burgess finds a non-material breach in the process, which had no effect on outcome. 
October 2000 – Mr Malik applied for Project Management Support Officer Level 6 P0055621 and no suitable applicants 
were found and the position was re-advertised. 
October 2000 – Mr Malik lodged a claim along with another applicant against the process for the Project Management 
Support Officer Level 6 P0055621.  Independent Reviewer Mr Gordon Marshall found a material and a non-material 
breach and recommended that the process be re-commenced and with a new panel.  Main Roads convened a new panel 
and no suitable applicants were found.  The position was deleted after a restructure took place. 
October 2000 – Mr Malik lodged a claim against the process for Road Planning Officer Level 6 position.  Independent 
reviewer Mr Burgess concluded that no breach had occurred. 
November 2000 – Mr Malik lodged a claim against the process for Project Contract Manager Level 6.  Independent 
reviewer Mr Robert Pollard concluded that no breach had occurred. 
December 2000 – Mr Malik lodged a claim against the process for Project Manager Level 6 position.  Independent 
reviewer Mr Pollard concluded that no breach had occurred but made recommendations. 
December 2000 – Mr Malik applied for the position of Heavy Vehicle Engineer Level 6.  He was not successful and did 
not appeal. 
January 2001 – Mr Malik lodged a claim against the process for the position of Management Systems Manager Level 6.  
Independent reviewer Ms Lisa Jarman dismissed his appeal as being vexatious. 
April 2001 - Mr Martin Clifford from the Office of the Public Sector Standards Commissioner (OPSSC) reviewed 
Mr Malik’s request to transfer at grade from Northam which he could not take up due to his wife’s illness, and concluded 
“that the issue of the Northam position is a contractual one, and not a matter that can be examined through the breach of 
Standard procedures”.  Main Roads did not believe this appointment occurred. 
April 2001 and October 2001 - Asset Manager Structures Level 6 position is re-advertised and Mr Malik again applies.  
The decision not to fill the position at this stage was based on changes to the organisation structure and operational needs. 
November 2001 – Mr Malik lodged a claim against Asset Manager Structures Level 6 position.  External reviewer 
Ms Lori Grech, as part of the initial process, concluded that the claimant’s claims could not be substantiated.  Mr Malik 
rejected this report and the matter was referred to the OPSSC for the appointment of an examiner.  Mr Malik withdrew his 
appeal in June 2002. 
December 2001 – Mr Malik lodged a claim against the process for position of Contract Services Manager Level 6.  
Ms Grech, as part of an internal review, found no breach had occurred.  Mr Malik rejected her report and requested that 
the OPSSC appoint an examiner.  Mr Malik then withdrew his claim. 
18 December 2001 – Mr Malik wrote to Main Roads seeking permission to see the Minister for Planning and 
Infrastructure (the Minister) to inform her of his serious concerns relating to his application for positions within Main 
Roads.  This permission was denied as his concerns related to operational matters which were overseen by the 
Commissioner of Main Roads. 
April 2002 – Mr Malik wrote to the Commissioner of Main Roads on a number of issues, “Re: Application for justice, 
fair and equal treatment” and independent reviewer Mr Steve Young was appointed by the Commissioner of Main Roads 
to undertake a comprehensive investigation into Mr Malik’s claims. 
May 2002 – Mr Young’s report is completed. 
30 May 2002 – The then Commissioner of Main Roads, Mr Greg Martin, wrote to Mr Malik informing him of the 
Mr Young’s findings and provides him with the full report. 
May 2002 – Mr Malik was given an acting Level 6 Project Manager Structures in Metro region for three months. 
June 2002 – Mr Martin met with Mr Malik to follow up on the findings of Mr Young’s report and encouraged him to take 
up a Level 6 acting opportunity to enhance his skills.  Mr Malik was given communications coaching. 
July 2002 – Mr Malik lodged a claim against the Asset Manager Structures Level 6 Metro Region position and Mr Malik 
was advised that this position was being filled by Management Initiated Transfer. 
August 2002 – Mr Malik was given feedback about his performance during his acting period of three months as Level 6. 
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30 August 2002 – A meeting was held with Mr O J Wood from the Civil Service Association of Western Australia 
Incorporated (the CSA) Mr John Taya the Executive Director of the Organisational Development Directorate, Mr John 
McKelvie the Manager Human Resource Services and Mr Malik, regarding Mr Malik’s treatment.  Mr Taya advised that 
the matter would be discussed with Mr Martin. 
August 2002 - A file note on Mr Malik’s acting performance was placed on his personal file. 
September 2002 – Mr Wood from the CSA wrote to the Commissioner of Main Roads questioning why the acting 
feedback note on Mr Malik’s file only contained negative comments and requested a meeting to discuss this issue. 
19 September 2002 – Mr Wood and Mr Malik met the acting Commissioner Mr Mike Wallwork, Mr Taya and Mr Ray 
Seman to discuss the acting feedback note on Mr Malik’s personal file.  Mr Wallwork could not explain why the file note 
on acting performance contained only negative remarks and why positive remarks were not included in the file note.  
Mr Wallwork confirmed to Mr Wood that the file note containing the negative remarks would be removed from 
Mr Malik’s personal file and this was confirmed in writing on 5 December 2002. 
14 October 2002 – The CSA wrote to Commissioner of Main Roads claiming discrimination in EEO opportunities (sic), 
with respect to Mr Malik and requested further consideration of Mr Malik’s case. 
5 December 2002 – The acting Commissioner of Main Roads, Mr Wallwork, replied stating that Main Roads has treated 
Mr Malik in a fair and reasonable manner. 
17 December 2002 – The CSA wrote to the new Commissioner of Main Roads, Mr Menno Henneveld finding this 
decision disappointing and claimed evidence existed confirming significant disadvantage to Mr Malik and they requested 
the personal intervention of the Commissioner of Main Roads. 
15 January 2003 – The Commissioner of Main Roads responded to the CSA regarding this issue. 
31 January 2003 – The CSA wrote to the Commissioner of Main Roads requesting a meeting with him. 
5 March 2003 – The Commissioner of Main Roads, Mr Henneveld, spoke to the CSA at length regarding Mr Malik. 
Early 2003 – Mr Paul Joyce and Mr John Clysdale in the Minister’s office reviewed the Malik case for the Minister. 
5 March 2003 – The Minister wrote to the CSA advising that she cannot assist Mr Malik any further. 
22 April 2003 – A letter was sent to the CSA from the Minister’s Chief of Staff, Ms Lyn Sherwood, advising that 
Mr Malik’s case had been reviewed and it appeared that Main Roads has done every thing possible to assist him. 
6 August 2003 – The OPSS Commissioner Ms Maxine Murray discussed the details of Mr Malik’s breach claim against 
position Project/Contract Manager level 6 Metro Region with Mr Henneveld. 
August 2003 – Mr Malik lodged a claim on a Management Systems Manager Level 6 position.  In October 2003 an 
independent internal reviewer, Mr Ian Flack recommended that the panel reconvene to record detailed reasons for its final 
consensus. 
19 November 2003 – Mr Malik was given a copy of Mr Flack’s report. 
December 2003 – Mr Malik wrote to Mr Henneveld indicating that the selection process for a Management Systems 
Manager Level 6 position seriously breached the recruitment standard. 
2 December 2003 – Mr Henneveld wrote back to Mr Malik confirming that “he does not consider that a serious breach 
has occurred, and the advice Mr Henneveld received, confirms his understanding”. 
12 December 2003 – Mr Malik’s appeal submission for a Management Systems Manager Level 6 position was referred 
to the Commissioner at the OPSSC for examination and was undertaken by Dr Maureen Smith.  This process was further 
reviewed by Ms Lesley Heath. 
December 2003 – Mr Malik met with Mr Tony McRae MLA regarding a lack of fairness in the recruitment and selection 
processes in Main Roads and Mr McRae contacted the Minister regarding Mr Malik’s claims. 
12 February 2004 – The Commissioner of Main Roads advised the CSA that there is “neither intent nor any evidence of 
discrimination” with respect to Mr Malik. 
23 February 2004 – The Commissioner of Main Roads advises the Minister that Mr Malik was unsuccessful in his 
application for a Level 7 position in the Public Transport Authority. 
23 February 2004 – Mr Malik was transferred at grade to the position of Project/Contract Manager Level 5, Major 
Projects, New Metro Rail Project, effective 29 March 2004. 
March 2004 – The Minister replied to Mr McRae advising that based on all the documentation available, she is satisfied 
that Main Roads has acted appropriately and extensive efforts have been made to address his concerns. 
10 March 2004 – Ms Murray from the OPSSC wrote to the Commissioner of Main Roads advising that in her view a 
breach had occurred in relation to a Management Systems Manager Level 6 position. 
11 March 2004 – Mr Wood wrote to the Commissioner of Main Roads on behalf of Mr Malik claiming discrimination 
regarding the Project Manager Level 6 position. 
29 March 2004 – 27 February 2005 – Mr Malik acted as Project/Contract Manager Level 6 Year 1 in Major Projects 
(11 months). 
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21 April 2004 – Main Roads wrote to Ms Murray advising that it will recommence the process with a new panel.  On 
27 April 2004 Ms Murray confirmed that she was satisfied with this outcome. 
21 April 2004 – Mr Henneveld responded to the CSA about a letter received from Mr Wood regarding a claim of 
discrimination in respect to the Project Manager Level 6 position. 
5 May 2004 - Main Roads advised Mr Malik that the OPSSC had determined that there had been a breach of the 
recruitment and selection standard for a Management Systems Manager Level 6 position and a new panel would convene 
to recommence the process. 
May 2004 – The Minister requested briefing notes on the Malik case from Main Roads for a meeting scheduled with 
Mr Malik and these notes were provided to her. 
26 May 2004 – The Minister met Mr Malik and Mr Wood regarding their claims of discrimination by Main Roads with 
respect to promotional opportunities. 
June 2004 – A new panel was convened for the Management Systems Manager Level 6 position and Mr Malik was 
unsuccessful for this position. 
July 2004 – Mr Malik was unsuccessful for a Level 6 Design Coordinator position and he did not lodge an appeal. 
December 2004 - The Public Sector Standards Commissioner initiated and appointed Mr Flack to undertake a review and 
audit of Main Roads’ compliance with the Recruitment, Selection and Appointment Standard 
December 2004 – Mr Malik was unsuccessful for a Level 7 Project Management Practice Manager position and he did 
not lodge an appeal. 
January 2005 – Mr Malik met with the OPSSC regarding the assessment of qualifications. 
March 2005 – Mr Malik was unsuccessful for three Level 7 Project Manager positions and he did not lodge an appeal. 
March 2005 - Mr Malik was unsuccessful for a Level 7 Project Engineer position and he did not lodge an appeal. 
April 2005 – Mr Flack completed a report on behalf of the OPSSC on the review of recruitment and selection in Main 
Roads. 
11 April 2005 – Mr Malik wrote to the Executive Director Organisation Development requesting feedback for the 
Contract Management Practice Manager Level 7 C&M Services position. 
9 May 2005 - Mr Malik appointed (promoted) to the position of Project Manager Level 6 Major Projects effective 
28 February 2005. 
29 June 2005 – Mr Malik requested a pay rate to Level 6 Year 4 based on his appointment to the Wheatbelt North Region 
Level 6 position on 2 February 2000 but Main Roads did not accept this appointment occurred. 
15 July 2005 – Mr Malik again requested that he be appointed to the top of Level 6 range following his promotion to 
Project Manager Level 6 Major Projects.  The Manager Human Resources formally advised Mr Malik that his request was 
denied. 
September 2005 – The OPSSC finalises the Audit Report on the ‘Review of Recruitment and Selection in Main Roads’. 
January 2007 – Mr Malik was unsuccessful for two Level 7 Project Manager positions and he did not lodge appeals. 
17 May 2007 - 16 November 2007 - Manager Mr Brian Norris requested approval for Mr Malik to be given a higher 
duties allowance to Level 7 Year 1 for six months. 
12 March 2008 - Main Roads approved Mr Malik’s request for leave without pay for two years from March 2008 to 
March 2010 to undertake secondary employment. 
11 December 2008 – Mr Malik wrote to Main Roads advising of his intended early return from leave without pay in 
January 2009. 
23 December 2008 – The Manager Human Resources advised him that the request for early return cannot be 
accommodated before late January 2009 and the conditions of leave required four weeks’ notice to Main Roads. 
December 2008 – Mr Malik asked the applicant to help his return to Main Roads which it did. 
6 January 2009 – Mr Malik returned to Main Roads and commenced in the Infrastructure Delivery Directorate. 
7 January 2009 – Mr Malik wrote to the Executive Director Infrastructure Delivery Directorate Mr Phil Ladner regarding 
serious concerns to the selection process for Project Management Practice Manager Level 7 position. 
8 January 2009 – Mr Malik sent an email to the Commissioner of Main Roads regarding the selection process for the 
Project Management Practice Manager Level 7 position. 
13 January 2009 – The Commissioner replied by email after making enquiries about his concerns. 
14 January 2009 – Mr Ladner met with Mr Malik to discuss Main Roads’ values and the behaviour expected of 
employees. 
20 January 2009 – The applicant wrote to the Commissioner of Main Roads regarding his email to Mr Malik sent on 
13 January 2009. 
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January 2009 – Mr McKelvie advised that the ‘Recruitment and Selection – A Practical Guide’ was withdrawn from 
November 2008 and was being reviewed by an external consultant. 
2 February 2009 - Selection Panel Convenor Mr Bruce Cunningham for the Project Management Practice Manager 
Level 7 position advised Mr Malik via email that it was not appropriate for him to contact other selection panel members. 
5 February 2009 - After three informal feedback meetings, Mr Cunningham provided Mr Malik with formal written 
feedback on the Project Management Practice Manager Level 7 job he had applied for. 
January/February 2009 – Mr Henneveld agreed to meet with Mr Don Moss from the union and a meeting was 
scheduled and confirmed.  
9 February 2009 – Mr Malik lodged a claim against the process for the Project Management Practice Manager Level 7 
position.  No breach was found by the independent reviewer Dr Smith. 
9 February 2009 – The scheduled meeting with Mr Moss was cancelled by Mr Henneveld as a breach claim was lodged 
by Mr Malik. 
August 2009 - Main Roads was informed that Mr Malik had lodged a written complaint to the OPSSC regarding acting 
opportunities practices in Main Roads. 
September 2009 – Mr McKelvie met with the OPSSC representatives to discuss issues that Mr Malik had raised with 
their office.  Mr McKelvie provided a written response to the OPSSC with respect to the issues raised by Mr Malik. 
Sept/Oct 2009 – The Public Sector Standards Commissioner appointed Mr Tony Pepper to undertake an audit of Main 
Roads compliance with the public sector standard on acting in her monitoring role under the Public Sector Management 
Act 1994. 
5 November 2009 - Mr Chan Tennakoon and Mr Neil Powell are the successful applicants for the Manager Contract 
TNC Level 8, Temporary position.  Mr Malik requested that the Regional Manager Wheatbelt North appoint him for the 
period that Mr Tennakoon was to complete as Mr Tennakoon wanted to transfer to Perth.  Mr Malik was advised that 
Mr Powell would fulfil the role for the full term. 
November 2009 – Mr Malik applied for a six-month expression of interest Contract Manager TNC Level 7 position in the 
Wheatbelt North region. 
30 December 2009 – Mr Malik wrote to Mr Leon Surawski regarding the outcome of the Contract Manager TNC Level 7 
in Wheatbelt North Region. 
6 January 2010 - Mr Malik wrote to Acting Commissioner Des Snook inquiring about the outcome of the selection 
process for the Level 7 TNC Contract Manager position in Northam raising concerns about the delays in being informed 
of the outcome.  Mr Malik was the only applicant. 
January 2010 – Mr Malik was advised of a management decision to fill the Contract Manager TNC Level 7 position with 
a Management Initiated Transfer at grade. 
8 January 2010 – Mr Malik emailed Mr Gerald Morey Regional Manager Wheatbelt North asking that as Mr Powell has 
resigned will he be offered the opportunity to act in the vacant position. 
15 January 2010 – Mr Morey replied to Mr Malik’s email informing him that the filling of the Manager Contract TNC 
Level 8 role after Mr Powell’s departure was being reviewed and it appeared unlikely that external assistance would be 
needed to fill this role.  Mr Malik replied to Mr Morey’s email questioning the reason for the review ‘when either I am an 
applicant or I am the person next in line for offering the position’ and stated ‘I consider your action as discriminatory’.  
Mr Malik wrote to Main Roads’ FOI Coordinator requesting information regarding the selection process findings for the 
Contract Manager TNC Level 7 position in the Wheatbelt North region. 
12 February 2010 - Main Roads’ FOI Coordinator provided a copy of the selection report for the Contract Manager TNC 
Level 7 position in Wheatbelt North Region to Mr Malik. 
19 February 2010 – Mr Malik was advised that he was unsuccessful for the acting opportunity for the Contract Manager 
TNC Level 7 position in Mr John McLernon’s area. 
22 February 2010 – The Commissioner wrote a letter to Mr Malik regarding his allegation of discrimination by 
Mr Morey. 
26 February 2010 – Mr Malik responded stating ‘I look forward to meeting with you to explain why I am unhappy with 
my ill treatment’. 
10 March 2010 – The Commissioner wrote to Mr Malik closing the matter of his allegation of discrimination by 
Mr Morey. 
11 March 2010 – The applicant wrote to the Commissioner regarding his letter of 22 February 2010 to Mr Malik 
requesting an independent investigation or alternatively a meeting to discuss Mr Malik’s concerns. 
23 March 2010 – The Commissioner responds to the applicant confirming that he did not question the rights of Main 
Roads’ employees to raise matters with their professional association and encourages them to do so when they feel the 
need to.  
29 March 2010 – The applicant wrote to the Commissioner requesting an independent and impartial investigation. 
30 March 2010 – Mr M C Wauchope acting Commissioner OPSSC writes to Mr Henneveld outlining the main 
compliance risk areas identified from the sample of audit of acting opportunities in Mr Pepper’s report. 
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Applicant’s evidence 
6 Mr Dalbir Malik gave evidence by way of a witness statement (Exhibits A3.1 and A3.2).  Mr Malik is a professionally 

qualified Civil Engineer with a Master’s degree in Project Management.  Mr Malik commenced employment with Main Roads 
on 15 July 1997 as a Project Manager Level 5 and he joined the Major Projects Directorate as an acting Level 6 on 29 March 
2004.  Mr Malik was promoted to a permanent Level 6 position in the Major Projects Directorate on 28 February 2005. 

7 Mr Malik stated that after joining Main Roads’ Major Projects Directorate in March 2004 he did not lodge an appeal for a 
breach of recruitment and selection process until January 2009.  Mr Malik stated that between 1999 and 2004 he lodged 
14 appeals for breaches of recruitment and selection standards because he believed that the recruitment and selection processes 
were not undertaken in an open and transparent manner in accordance with the relevant recruitment and selection procedures.  
Mr Malik relies on regulation 8 of the Public Sector Management (Review Procedures) Regulations 1995 and regulation 5 of 
the Public Sector Management (Examination and Review Procedures) Regulations 2001, whereby every applicant has a right 
to lodge an appeal for breaches of the recruitment selection standard. 

8 Mr Malik stated that of the 14 appeals he lodged between 1999 and 2004, 12 were found to involve breaches of process and 
Mr Malik stated that he only questioned decisions where he believed that the selection process was not undertaken in line with 
the applicable recruitment and selection document.  Mr Malik also claimed that an internal investigation of a Level 6 position 
appealed by him, undertaken by an independent reviewer Mr Flack, identified serious flaws in Main Roads’ recruitment and 
selection process. 

9 Mr Malik maintains that all breaches are material to the outcome of an appeal and are matters of substance.  Mr Malik stated 
that eight of his appeals resulted in findings that material and non-material breaches had occurred during the selection 
processes and recommendations were made by independent reviewers to overcome deficiencies.  These findings included the 
following: 

• The skill, knowledge and abilities relevant to the job of the persons applying were not fairly assessed. 

• Selection methods and their application were not free from bias, patronage and nepotism. 

• Policies were not documented, equitable, applied consistently and accessible to all employees in the organisation. 

• Decisions made were not transparent and open and not capable of review. 

• Main Roads to update Recruitment and Selection Guidelines. 
(See Exhibit A4 – Details of Appeals) 

Mr Malik stated that it is incorrect to say that the appeals he lodged prior to September 2004 were mostly unsubstantiated and 
he claims that he was doing nothing more than exercising his rights under the Public Sector Management Act 1994 (the 
PSM Act) to lodge these appeals. 

10 Mr Malik stated that the appeals he lodged with the Commissioner of Public Sector Standards for breaches of recruitment and 
selection standards during the period 1999 to August 2004 were based on the following issues: 

• Correct applicability of the recruitment selection document. 

• Preparation of the rating scale matrix for a rating of A, B and C against which the written application is to be 
assessed for a rating of A, B and C. 

• Assessment of qualifications against a rating scale of C (Pass or Fail) on the alleged verbal advice of the OPSSC, 
with no consideration being given for higher qualifications.  The verbal advice was never confirmed in writing by 
the Commissioner of the OPPSC. 

• The power to determine equivalency of a non-tertiary engineering qualification to a tertiary professional 
engineering degree rests with Engineers Australia but was exercised by members of various selection panels in the 
absence of any approved written document as to how the equivalency to a tertiary professional engineering degree 
is to be determined. 

• Assessment of interview questions by selection panel members and key responses to interview questions. 
11 Mr Malik stated that a number of independent reviewers’ reports recommended that Main Roads’ recruitment and selection 

procedures be updated and despite a draft being prepared as early as 1996 this was never endorsed and promulgated.  These 
reports included those undertaken by Mr Pollard on 9 January 2001 and 14 February 2001, Mr Marshall on 29 November 2000 
and Mr Burgess on 11 December 2000.  In a letter written by Mr McKelvie dated 11 December 2000 he stated that the new 
policy would be available on line by late December 2000 but this did not occur until January 2002. 

12 Mr Malik stated that during October 2008 the OPSSC presented a report to state Parliament which was critical of Main Roads 
for not using the services of Engineers Australia to assess and determine the equivalency of non-tertiary engineering 
qualifications to that of the tertiary qualified professional engineering qualification and this resulted in Main Roads’ 
‘Recruitment and Selection – A Practical Guide’ being removed.  Mr Malik claimed that Main Roads currently does not have a 
recruitment and selection document which employees can refer to and feel satisfied that Main Roads’ selection process is being 
undertaken properly and in an open and transparent manner. 

13 Mr Malik gave evidence that, putting aside his email to Mr Morey on 15 January 2010, he has never made any allegation 
against any colleagues and he has only sought feedback on his written applications and interview performances so that he 
could improve his performance.  Mr Malik stated that prior to Mr Henneveld sending him the Email on 13 January 2009 no 
employee has complained that he was not respectful and no manager has ever told him that he is disrespectful towards his  
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fellow employees and he claims he has never made any allegation of a disrespectful nature against any other employee as 
alleged by Mr Henneveld.  Mr Malik denied that he has persisted with a negative and de-stabilising and fruitless approach 
towards Main Roads and he stated that on the contrary he has assisted Main Roads to review and update its January 2002 
recruitment and selection document and he has helped Main Roads to improve its selection process to be more open, 
transparent and fair.  Mr Malik gave evidence that he always upholds Main Roads’ values, he follows Main Roads’ code of 
ethics and his approach for work was very positive and co-operative.  Mr Malik stated that he always completed his Individual 
Development Plans and his manager was happy and appreciative of his performance and he has never been told by his manager 
that his approach is negative or that he was not complying with Main Roads’ values or code of ethics. 

14 Mr Malik stated that the Email was sent in response to concerns he expressed in an email dated 8 January 2009 about a 
recruitment and selection process involving a Level 7 Project Management Practice Management position which he believed 
was flawed.  Mr Malik maintained that the selection panel decided that he did not meet the selection criteria for this position 
yet he had previously applied for the same or similar positions with virtually identical selection criteria on two occasions and 
on each occasion he had been assessed as meeting the criteria.  Mr Malik stated that members of the selection panels for these 
positions had extensive experience in road and bridge construction and in contrast the panel which decided he did not meet the 
criteria did not contain any senior roads engineers nor did they have the same extensive experience in road or bridge 
construction as the other panels.  Mr Malik understood that the convenor of the selection panel for the Level 7 position 
possessed an architecture degree and had no experience in road and bridge construction and another selection panel member 
was a permanent Level 6 middle level engineer with no experience in the development and deployment of project management 
policy, practices and processes.  Mr Malik had also been told that an electrical engineer who had been on the panel had been 
replaced by this person.  Mr Malik stated that when he asked the convenor of this selection panel for copies of the 
documentation which formed the basis of the panel’s decision as stated in Main Roads’ recruitment and selection procedures 
such as preparation of rating scale outlining the competencies required against which the written applications were assessed he 
was told no such documentation was prepared.  Mr Malik stated that he was surprised that he was assessed as not meeting five 
of the selection criteria requirements despite possessing a Master’s degree in project management and having 27 years of 
experience in road and bridge construction and project management and he was convinced that the selection process had 
breached the applicable standards.  Mr Malik stated that for these reasons he lodged an appeal.  Mr Malik stated that he 
followed the normal process by writing to Mr Henneveld to point out the flaws in the selection process prior to a decision to 
appoint being made by him and he did not believe that he said anything disrespectful in his email dated 8 January 2009 about 
the persons who he believed were on the selection panel.  Mr Malik stated that Mr Henneveld did not give him an opportunity 
to clarify or explain anything about what he had written on 8 January 2009, nor was he given an opportunity to defend himself 
with respect to the allegations made by Mr Henneveld prior to Mr Henneveld writing the Email. 

15 Mr Malik stated that after the applicant requested a meeting with Mr Henneveld on his behalf about the Email he sent 
Mr Malik on 13 January 2009, Mr Henneveld advised the applicant by letter dated 4 February 2009 that he did not believe a 
meeting would be helpful and that he had asked Mr Ladner to deal with the matter.  Mr Malik stated that Mr Ladner did not 
discuss the allegations contained in the Email and Mr Malik stated that after his unfruitful meeting with Mr Ladner on 
14 January 2009 he had no expectation that he would receive a fair and impartial hearing so he let the matter go.  Mr Malik 
stated that he understood that the purpose of the meeting held on 14 January 2009 with Mr Ladner was to clarify how his 
conduct was at variance with ‘Main Roads values and the behaviours all of us are expected to display’ and he stated that during 
this meeting he was only told two things, to trust the selection panel to ‘do the right thing’ and to make a choice between 
leaving Main Roads or to keep quiet and Mr Ladner did not advise, allege or clarify any breaches of either Main Roads’ code 
of ethics or the Public Sector Code of Ethics. 

16 Mr Malik stated that he was not given any opportunity by Mr Henneveld to explain his comments in the email he sent to 
Mr Morey on 15 January 2010 and Mr Henneveld again drew his conclusions and condemned Mr Malik without affording him 
natural justice. 

17 Mr Malik stated that he responded to what he described as Mr Henneveld’s disciplinary letter dated 22 February 2010 (the 
Letter) by letter dated 26 February 2010 explaining why he believed that Mr Morey had ‘formed a prejudicial view of me 
through no fault of my own’ and had discriminated against him without having given him any opportunity to discuss the 
Brierty Great Northern Highway issues.  Mr Malik maintains that the last sentence of his letter indicates his clear expectation 
that he would be able to have a meeting with Mr Henneveld to discuss all the matters involving his expression of interest in the 
Northam position, his disappointment about the way he was treated, his email to Mr Morey and the Letter (Exhibit R11, 
document C5). 

18 Mr Malik stated that when he applied for the temporary Level 7 position in Northam he was the only applicant for the 
advertised position and he stated that the outcome of this application was not made known until seven weeks after applying for 
the position when he made inquiries.  He was then told that due to operational requirements the region would review the 
requirement for the position even though the position was advertised after reviewing the region’s requirements.  Mr Malik 
stated that he was aware that this position was being undertaken by another person from Perth after which another person in 
Northam was still acting in this position and was being paid at a higher level.  Mr Malik stated that the same response was 
given by Mr Morey to him for a temporary Level 8 position when the occupant of the position left Main Roads to work in the 
private sector and he understood that he was the next ranked applicant for this position. 

19 Mr Malik denied that his email to Mr Morey was sent to anyone outside Main Roads apart from copying it to the union. 
20 Mr Malik believed that Mr Henneveld’s allegations against him in the Email and the Letter were very serious and should never 

have been made without a proper investigation to establish the facts as required by s 81 of the PSM Act.  Mr Malik stated that 
Mr Henneveld’s decision to issue two disciplinary notices to him and place them on his personal file without affording him a  
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personal hearing or undertaking a proper independent investigation to determine the facts had caused a lot of tension and stress 
to him and his family.  Mr Malik stated that he cannot believe that Mr Henneveld could treat a subordinate employee in the 
way he did and entirely ignore his legal rights under the PSM Act and his right to equitable treatment and a fair go.  Mr Malik 
believes that his reputation within the Infrastructure Delivery Directorate and Main Roads in general has been tarnished, he 
feels humiliated at the work place, his confidence has been shattered, he constantly remains under tension and stress, he 
remains under fear and threat of dismissal and Mr Malik stated that his health has been adversely affected and he has 
developed insomnia.  After he received the Letter he was also forced to take four days sick leave during May 2010. 

21 Mr Malik stated that prior to the allegations being made in the Email he was not made aware of any complaint made against 
him by any employee during his employment with Main Roads and he claims that his manager has only made positive 
comments about his behaviour with respect to fellow employees or other managers with whom he has worked. 

22 Mr Malik stated that there is no reference in Main Roads’ recruitment and selection guidelines that the key deliveries of a job 
are to be linked to the selection criteria when making written applications and he has never been advised of the necessity to 
link the key deliveries of job role statements to the selection criteria during numerous feedback sessions with many different 
selection panel members.  Mr Malik stated that he has spoken to several senior managers who are experienced in the 
recruitment and selection process and they are of the opinion that such a requirement has never been in place in the past. 

23 Mr Malik believes that the email he sent dated 27 January 2010 which the respondent claims he sent to recipients outside of 
Main Roads is irrelevant to this application and he maintained that he legitimately commented on the de-engineering issue in 
this email and that other Main Roads engineers had earlier commented on the de-engineering issue in the same email trail with 
the same recipients. 

24 Mr Malik stated that the OPSSC report undertaken by Mr Flack in 2005 reported on the extent of Main Roads’ compliance 
with the Recruitment, Selection and Appointment Standard.  Mr Malik stated that the statement in this report ‘that there had 
been a history of multiple recruitment and selection claims from one individual in Main Roads’ was included after 
Mr Henneveld made this statement to the OPSSC implying that Mr Malik’s complaints were the basis for Mr Flack’s 
investigation but he was not interviewed by Mr Flack.  Mr Malik stated that Mr Flack concluded that there were nine breach 
claims upheld of Main Roads’ recruitment and selection processes between 6 April 1999 and 30 June 2001 and he concluded 
that Main Roads should review and revise the following requirements for selection panellists: 

• transparency and capability of review of the process including retention of documents; and 

• written declaration of any conflict of interest (see page 9 of this report). 
Mr Flack also identified a low level of compliance with process and documentation for acting positions exceeding three 
months for 10 of the 20 positions he audited. 

25 Mr Malik stated that he has neither heard of a ‘counselling’ or a ‘line in sand’ approach that Mr Henneveld relied on when 
sending the Email and the Letter to him nor has he been able to find anything in Main Roads’ policies or procedures which 
provide for such an approach.  He also maintained that neither of the two disciplinary notices should have been issued against 
him without first discussing the allegations, assertions and conclusions with him and giving him an opportunity to defend 
himself. 

26 Mr Malik stated that no one has ever advised him of concerns about his conduct and behaviour or that some managers feel 
intimidated by him and he maintains that these generalised hearsay allegations have never been put to him. 

27 Mr Malik maintains that it is incorrect for Mr Morey to state that resources external to the region were not required for the 
Contract Manager (Term Network Contracts) 7 position which was advertised after reviewing the region’s resources.  
Mr Malik stated that he was the only applicant for this position and the principle with acting in temporary vacancies is for the 
development of staff and an applicant for a temporary vacancy is therefore not required to meet all of the selection criteria.  
Mr Malik stated that the outcome of the selection process for this position was not made known to him until he wrote to the 
Acting Commissioner eight weeks after the closing date of applications and Main Roads’ policy for assessment of temporary 
positions requires only three days to advise the outcome to applicants after the closing date.  Mr Malik understood that with 
respect to the Manager Contract Level 8 position, an acting opportunity was offered to a person outside of the Northam region 
and his acting period was subsequently extended. 

28 Mr Malik stated that in the late 1990s Main Roads was downsizing its operations and employees had to apply for their 
positions and at the time Main Roads did not have a recruitment and selection process and an information kit was the only 
information provided to employees.  Mr Malik maintained that as a result of the appeals he made Main Roads was given 
feedback which led to the updating of manuals and processes for job applications with respect to fairness and transparency.  
Mr Malik stated that during March, April and May 2000 he did not appeal any job applications he made because he did not feel 
that he had a strong case and he accepted the selection panels’ decisions. 

29 Mr Malik denied that his appeals against not gaining a promotion were vexatious as breaches were found to have occurred with 
respect to a number of processes.  Mr Malik stated that there was no appeal from the decision of an independent reviewer and 
he disputed the findings made by Ms Jarman in February 2001 about this breach claim as none of his appeals were found to be 
vexatious, trivial or without substance by other reviewers.  Mr Malik believed that Ms Jarman’s review was not properly 
undertaken and he disagreed with Ms Jarman’s finding that this appeal was vexatious and without substance. 

30 Under cross-examination Mr Malik stated that at the time he sent his email to Mr Henneveld on 8 January 2009 he was aware 
that interviews for the position referred to in this email had been completed and the recommendation to appoint had not yet 
been approved and he stated that he sent his email to Mr Henneveld to highlight issues.  Mr Ladner had told him to approach  
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the selection panel’s convener about any concerns he wished to raise but he could not approach the panel prior to the 
recommendation to appoint being approved.  Mr Malik stated that he wanted Mr Henneveld to review the selection process 
before he approved the recommendation to appoint as he was ultimately responsible for the appointment to this position. 

31 Mr Malik stated that he copied the email he sent to Mr Morey dated 15 January 2010 to senior managers so that they were 
aware of what was happening given that this issue was meant to be determined within three days. 

32 Mr Malik maintained that he stated in his email sent on 15 January 2010 that Mr Morey was discriminating against him as he 
was next in line for the position and he was not appointed to that position. 

33 Mr Malik stated that during his 13 years of employment with Main Roads he had only been given two acting opportunities, one 
lasting three months and the other six months and then when asked again about this issue Mr Malik conceded that he had three 
acting periods with Main Roads and the third period was for approximately 12 months prior to his promotion in 2005. 

34 Mr Malik stated that after he received the Letter he understood that his termination was not far off and he also relied on 
Mr Ladner telling him to keep quiet or leave Main Roads to reach this conclusion. 

35 Mr Malik stated that the email he sent on 27 January 2010 was sent to other persons outside of Main Roads because he pressed 
‘reply to all’ on his computer.  When questioned about his comment in this email ‘reasons best know to Organisational 
Development’ he did not concede that Main Roads’ Organisational Development section was not responsible for determining 
which positions are filled on a permanent basis. 

36 Mr Malik stated that his meeting with Mr Ladner on 14 January 2009 went for approximately one hour. 
37 Mr Malik confirmed that the email he sent to Mr Henneveld on 8 January 2009 related to a position for which he lodged a 

breach claim and he stated that his appeal for this position was unsuccessful. 
38 Mr Malik confirmed that up to 2001 there was only one finding of bias with respect to his appeals and he agreed that he did not 

meet the selection criteria for one position yet he was interviewed for this position.  Mr Malik confirmed that he accepted the 
outcome of Mr Flack’s report dated 22 October 2003 and when asked if he accepted Mr Flack’s finding that there was no 
substantiated evidence that the selection process was not open, competitive, and free of bias, unlawful discrimination or 
patronage Mr Malik stated that the report had to be read in context (see Exhibit R4). 

39 Mr Malik was asked if Mr Young made any findings in his 2002 report titled ‘Concerns and Allegations made by Dalbir Singh 
Malik’ that Mr McKelvie or the human resource services directorate discriminated against him and he stated that he was 
unclear what his findings were. 

40 Mr Malik stated that he did not accept some of the findings of the OPSSC’s report titled ‘A Review of Recruitment and 
Selection in Main Roads Western Australia – A Report to the Minister for Planning and Infrastructure’ dated September 2005. 

41 After the following extract of a letter he received dated 30 May 2002 from Mr Martin was shown to him Mr Malik disputed 
that this letter was counselling or cautionary in any way or nature: 

In view of a number of independent reviews undertaken in your case and the findings reached, I believe you should 
seriously reflect on these independent findings in their totality and re-orientate your perspective on these matters. 

(Exhibit R11, document F1) 
Mr Malik stated that after he received this letter he did not have a meeting with Mr Martin to discuss the issues raised in this 
letter. 

42 Mr Malik confirmed that in or about August or September 2009 he made complaints to the OPSSC about acting opportunities 
at Main Roads and he stated that he did not accept the findings of the report that was completed by the OPSSC into his 
complaints. 

43 Mr Malik agreed that the same selection criteria can be applied to different jobs. 
44 Under re-examination Mr Malik confirmed that issues he wanted to raise with the Minister were dealt with by Mr Young in his 

report.  Mr Malik stated that he had no input into the briefing notes prepared for the Minister by the respondent on 24 May 
2004 and apart from being interviewed by Mr Young he had no input into his final report.  Mr Malik maintained that after this 
report was completed the document titled ‘Recruitment and Selection - A Practical Guide 2002’ was developed but this 
document was withdrawn in 2008 and has not been replaced. 

45 Mr Norris gave evidence by way of a witness statement (Exhibit A2).  Mr Norris is employed by Main Roads as a Project 
Director and he is a professionally qualified Civil Engineer.  Mr Norris has been employed by Main Roads for nearly 30 years.  
Mr Norris has held senior positions at Level 8 over the last 14 years with Main Roads including that of Regional Manager 
Pilbara Region, Manager Environment Branch, Manager Pavement and Structures Engineering and for the last nine years he 
has been Project Director in the Major Projects Branch of the Infrastructure Delivery Directorate.  Mr Norris has also acted in 
the positions of Executive Director Major Projects and Director Major Projects.  Mr Malik reports to Mr Norris. 

46 Mr Norris stated that he first worked with Mr Malik in March 2005 on the Gerard Street Bridge when Mr Malik was the 
Project Manager and Superintendent’s Representative.  Mr Norris stated that during the last five years Mr Malik worked for 
him in similar roles on the Great Northern Highway reconstruction project, the Lancelin Cervantes Road Stage I project and 
most recently on the development phase of the Dampier Highway duplication.  Mr Malik has also worked on the Graham 
Farmer Freeway contracts for Stages I and II and has acted as Project Director during periods of Mr Norris’ leave and he 
confirmed that Mr Malik acted as the Delegate of the Principal’s Representative on the Eyre Highway upgrade. 

47 Mr Norris stated that Mr Malik is a competent professional engineer who was hard working and diligent during the time he has 
worked for him.  Mr Norris also stated that Mr Malik has a good rapport with colleagues, he is very knowledgeable about  
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contract administration and he values honesty and equity in his dealings with others.  Mr Norris has always found Mr Malik 
willing to tackle difficult problems and is capable of finding solutions and negotiating successful outcomes.  Mr Malik was 
also attentive in ensuring that he was well informed about the contracts he administered and he was conscientious when 
managing projects.  Mr Norris stated that over the last five years he had been entirely satisfied with Mr Malik’s performance 
and has indicated this in his Individual Development Plans.  Mr Norris has never had grounds to be critical of Mr Malik who 
he described as thorough and having an attentive approach to his work and he has recommended him positively to prospective 
employers who have approached him. 

48 Mr Norris stated that when administering the Brierty contracts on Great Northern Highway contract relationships were strained 
due to Brierty’s very poor performance and numerous public complaints were made regarding safety and the quality of the 
work being undertaken by Brierty.  Mr Norris gave evidence that Brierty made little effort to remedy its poor performance and 
made numerous dubious financial claims with inadequate or no substantiation.  At the same time as these works were in 
progress Brierty were undertaking works on the Great Eastern Highway for Wheatbelt North Region in an alliance contract 
with Mr Norm Fox as Main Roads’ representative.  Mr Norris stated that in September 2007 he attended a monthly directorate 
meeting with Mr Ladner, other project directors and other senior managers including Project Director, Mr Fox and 
approximately 10 people.  Mr Norris stated that towards the end of this meeting during his report on the progress of the Great 
Northern Highway contract being delivered by Brierty and the difficulties experienced including unsubstantiated claims, 
Mr Fox commented that he thought that the difficulties lay with Main Roads’ management team and he added that he did not 
mean him.  Mr Norris responded that he considered that his comments were an unfair slur on Mr Malik, his comments were 
not balanced given that he had not had any direct experience of Mr Malik or the Great Northern Highway project works and 
his comments appeared to be only based on the views of Brierty.  Mr Norris stated that he reported this conversation to 
Mr Malik. 

49 Mr Norris stated that the email exchange between 22 and 27 January 2010, which he was copied into, related to de-engineering 
at Main Roads whereby Main Roads had moved towards changing job role statements so that the required educational 
qualifications were no longer degree specific for engineers and he stated that the information contained in the correspondence 
was in accord with the beliefs of most engineers working for Main Roads.  Mr Norris stated that this email exchange was in the 
main sent to Main Roads’ employees. 

50 Mr Thomas Freeman is a qualified professional engineer and he is employed by Main Roads as a Rural Design Standards 
Manager.  Mr Freeman has worked with Main Roads for 42 years and he is a committee member of the union and he has held 
this position for a number of years.  Mr Freeman stated that the email exchange between 22 and 27 January 2010, which he 
initiated, was intended to be sent to the applicant’s committee members employed by Main Roads and some of the applicant’s 
employees.  Mr Freeman stated that it was an error that his email was sent to persons outside of Main Roads and he was unsure 
how this occurred. 
Respondent’s evidence 

51 Mr Ladner gave evidence by way of a witness statement (Exhibit R5).  Mr Ladner is Main Roads’ Executive Director Project 
Delivery Development and he has been been employed by Main Roads for approximately 48 years.  Mr Ladner was Executive 
Director of the Major Projects Directorate from 1999 to 2009 and Executive Director of the Infrastructure Delivery Directorate 
from 2009 to October 2010. 

52 Mr Ladner commented on his discussion with Mr Malik on 14 January 2009.  Mr Ladner stated that this discussion with 
Mr Malik related to Main Roads’ values and Mr Malik behaving inconsistently with them by constantly questioning selection 
panels.  Mr Ladner stated that he did not tell Mr Malik that he had a choice to either leave Main Roads or keep quiet and he 
stated that the purpose of the discussion was to encourage Mr Malik to stand back from all that had happened and question 
what his approach would be in the future and he encouraged him to look for a better future.  Mr Ladner stated that he referred 
to Main Roads’ values and Mr Malik’s inconsistency with these values by him habitually questioning the professional 
judgement of selection panels.  Mr Ladner encouraged Mr Malik to move forward based on trust in his colleagues who are 
chosen by Main Roads to recommend appointments for advertised vacancies.  Mr Ladner stated that he did not threaten 
Mr Malik with respect to his future employment with Main Roads.  Mr Ladner stated that he acknowledged that any employee 
had the right to obtain feedback on selection processes and to question selection processes if they honestly believed that a 
breach of process had occurred. 

53 Mr Ladner stated that his meeting with Mr Malik went for approximately one hour and he recalled Mr Malik contributing to 
the discussion and he stated that he reported the outcome of his discussion with Mr Malik to Mr Henneveld.  Mr Ladner stated 
that he also had a discussion with Mr Henneveld prior to meeting Mr Malik on 14 January 2009. 

54 Under cross-examination Mr Ladner stated that Mr Malik had a history of regularly questioning the judgement of selection 
panels.  Mr Ladner reiterated that he did not tell Mr Malik to make a choice between leaving Main Roads or keeping quiet and 
he stated that he told Mr Malik to learn to trust Main Roads’ selection panels. 

55 Mr Ladner stated that he was unaware at the time of his meeting with Mr Malik that it had been four and a half years since 
Mr Malik last appealed a selection panel’s decision. 

56 Mr Morey gave evidence by way of a witness statement (Exhibits R6.1 and R6.2).  Mr Morey has been employed by Main 
Roads for approximately 36 years and he has been a Regional Manager in Main Roads’ Wheatbelt North Northam office since 
15 April 2003. 

57 Mr Morey stated that he undertook assessments for two acting opportunities, that is expressions of interest, for senior positions 
in the Wheatbelt North region for the Road Maintenance functional area of the region - position 60165 (Level 7 Contract  
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Manager) and position 54860 (Level 8 Manager Contracts).  Mr Morey stated that he assessed Mr Malik as not being suitable 
for each of these positions and he documented this at the time.  Mr Morey stated that in one assessment he made the following 
statement about Mr Malik: 

Lacks relevant TNC [Term Network Contracts] experience and does not demonstrate any knowledge of new contract 
arrangement for TNC 3.  The required level of team Leadership and Management s,k,e (sic) not demonstrated.  
Application is not focussed on the position’s requirements, but instead contains statements on project management and 
contract administration ability 

Mr Morey also made comments about Mr Malik against each of the selection criteria.  The assessment he made with respect to 
the other position contained similar views regarding Mr Malik’s lack of TNC knowledge as well as not demonstrating 
leadership and direction skills, knowledge and experience.  Mr Morey stated that both applications submitted by Mr Malik 
focussed on his project management experience whereas both roles focussed upon Road Maintenance functions and Mr Malik 
failed to adequately demonstrate experience in this area.  Mr Morey stated that Mr Malik did not seek feedback from him about 
his assessment.  Mr Morey stated that through a series of emails he advised Mr Malik that he was filling the position internally 
from resources within the region therefore persons external to the region were not required and he based this decision on 
assessments he had undertaken of applicants for the position and developments within the region regarding the TNC.  
Mr Morey stated that in the 18 month period prior to January 2010, Main Roads’ Northam office went through a series of 
processes to renegotiate the contact with Downer-EDI to convert the contract from a performance based contract to a 
relationship style contract and he felt it was strongly desirable for existing Northam based staff who were familiar with these 
discussions and processes to take up acting opportunities due to the critical stage the TNC was reaching.  The TNC was also 
going to be impacted by the Integrated Services Arrangements being put into place with respect to road maintenance. 

58 Mr Morey stated that when he received an email in which Mr Malik claimed he had discriminated against him on 15 January 
2010 he was personally affronted by this allegation and that Mr Malik had forwarded it to senior persons within Main Roads.  
Mr Morey stated that he was advised not to respond to the email due to the allegation of discrimination contained in the email 
and he was told that this allegation would be managed by Main Roads’ head office. 

59 Mr Morey stated that he did not discriminate against Mr Malik and he denied that Mr Malik’s involvement in the Brierty Great 
Northern Highway project influenced his non-placement in the two acting opportunity positions.  Mr Morey stated that he 
made a fair assessment of his applications and he maintained that Mr Malik’s applications and his experience were deficient 
for the roles for which he was applying and at no stage was Mr Malik the next listed applicant as he had been assessed as being 
not suitable for either of the two positions.  Mr Malik was not the next person in line to replace Mr Powell in the Level 8 
position and he believed that Mr Malik was unsuitable for this position when compared to three other applicants who were 
regarded as being suitable.  Mr Morey stated that the position was filled in an acting capacity by another team member which 
was the best arrangement in the short term. 

60 Mr Morey stated that Mr Fox was not a member of the Wheatbelt North management team after 2006.  In 2006 Mr Fox was 
temporarily transferred to a project director role in Major Projects Branch, Infrastructure Delivery Directorate and he was 
permanently transferred to the Infrastructure Delivery Directorate in 2008.  Mr Morey maintained that Mr Fox has not been 
involved in Wheatbelt North region recruitment or resourcing decisions since before 2006 and any comments allegedly made 
by Mr Fox to Mr Norris would have been made as a Project Director in the Major Project Branch. 

61 Under cross-examination Mr Morey stated that he did not personally advise Mr Malik that he was unsuitable for the Level 8 
position.  Mr Morey stated that Mr Malik was unsuitable for the Level 8 position because he did not demonstrate any evidence 
that he could manage long term maintenance contracts nor any evidence about his experience in dealing with relationship type 
contracts or in managing stakeholder relationships at that level.  Mr Morey stated that he was aware that it was appropriate for 
Mr Malik to be given development opportunities by way of acting opportunities and he said that he took this into consideration 
when assessing Mr Malik.  Mr Morey denied saying ‘I don’t want Malik here in Northam’ during a conversation in Northam in 
2007 and he stated that he had never made such a statement. 

62 Mr McKelvie gave evidence by way of a witness statement (Exhibits R7.1 and R7.2).  Mr McKelvie has been employed by 
Main Roads for approximately 33 years in a variety of human resource roles.  Mr McKelvie has been in his current role as the 
Manager Human Resources Services since 19 September 1998 and prior to this he acted as Manager Personnel Services for 
approximately three years. 

63 Mr McKelvie stated that from 1996 to 2006 he was responsible for the management and coordination of all breach claims 
lodged regarding public sector standards at Main Roads.  Mr McKelvie stated that between 1998 and 2004 he co-ordinated 
approximately 16 breach claims lodged by Mr Malik.  In three of the claims breaches were found and Mr McKelvie stated that 
in all instances Main Roads provided appropriate relief.  In the first instance the panel re-interviewed all applicants and in the 
second and third instances a new panel was formed and all shortlisted applicants were re-interviewed.  Mr McKelvie stated that 
Mr Malik was not a successful applicant for any of these positions.  Mr McKelvie stated that one other breach application was 
found to have a non-material or technical breach but was not of sufficient substance to have impacted on the outcome of the 
process.  Mr McKelvie stated that when Mr Malik lodged these breach applications Main Roads was going through a whole of 
organisation restructure and all 800 positions in Main Roads were made vacant and re-advertised and the number of 
recruitment transactions was therefore excessive for a period of about 18 months.  Mr McKelvie stated that in some cases some 
employees were applying for 50 positions during this process to secure a permanent role in the revised structure. 

64 Mr McKelvie stated that in his current role he has provided material and documentation for two separate investigations by 
external persons with respect to complaints made by Mr Malik.  The first review was instigated by Mr Martin in 2002 and 
Mr Young was asked to determine whether discrimination, including racial discrimination, had occurred against Mr Malik.  
Mr McKelvie stated that a key aspect of Mr Malik’s allegations was that members of Main Roads’ human resource directorate 
were discriminating against him, including on the grounds of race.  Mr McKelvie stated that Mr Young determined that: 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     2053 
 

There was no available evidence to substantiate the claims made by Dalbir Singh Malik concerning racial or any other 
form of discrimination against the Human Resources Directorate, or any other member of staff identified. 

and 
His grievances have had generally a common theme that are consistent with those raised in the numerous appeals he has 
made concerning job applications over the past 3 years.  These appeals have been examined repeatedly and found, for the 
most part, to have lacked substance. 

65 Mr McKelvie stated that due to correspondence from Mr Malik to the Minister and the respondent between 2002 and 2005 he 
was required to prepare briefing notes giving detailed information to the Minister and the respondent and he provided detailed 
background on Mr Malik’s claims and grievances. 

66 Mr McKelvie stated that in 2004 the OPSSC arranged for an independent audit of Main Roads’ recruitment and selection 
processes given the high level of complaints from one person in Main Roads and Mr McKelvie assisted the independent 
auditor, Mr Flack by providing him with all the necessary documentation regarding 51 recruitment transactions and related 
policies/procedures associated with Main Roads’ recruitment and selection process.  In his report, published in 2005, Mr Flack 
stated that: 

The Main Roads (sic) recruitment and selection policy and procedural framework is generally good and supports 
compliance with the Recruitment Standard. 

He also concluded that: 
... processes were generally found to be well managed and documented.  Main Roads demonstrated a high level of 
compliance with the Recruitment Standard, with only two transactions where there was a level of non–compliance. 

and he stated that 
... overseas qualifications and experience, did not appear to be a barrier in appointment to positions of Level 6 and above, 
in technical areas. 

67 Mr McKelvie estimated that between 1998 to early 2005 he spent over 2000 working hours on issues related to concerns, 
allegations and grievances raised by Mr Malik which was equivalent to almost one year full-time work during this seven year 
period.  For some periods he estimated that at least 50 percent of his time was spent on these issues and as a result he had 
limited time to devote to performing and undertaking his other responsibilities including the provision of human resource 
services to the other 1000 plus Main Roads’ employees.  Mr McKelvie stated that the types of issues he dealt with in the period 
1998 to early 2005 in relation to Mr Malik were providing reports to Mr Young, he dealt with Mr Malik’s breach applications, 
he gave information to the Minister’s office, to the Commissioner of Main Roads and to Mr Taya about Mr Malik and this 
contributed to the lengthy timeframe he dealt with issues concerning Mr Malik.  Mr McKelvie also assisted the independent 
auditor, Mr Flack.  Mr McKelvie stated that the information he provided included detailed summaries and briefing notes. 

68 Mr McKelvie stated that Mr Malik has a long history of making claims, raising concerns or making grievances using a variety 
of mechanisms and a few of the matters were found to have substance and none have impacted on the outcome of a process.  
Mr McKelvie stated that in 2004 he formally requested a transfer out of the human resources directorate and one of the critical 
factors for this request was the impact on his work of the constant concerns, claims and grievances raised by Mr Malik.  
Mr McKelvie found it difficult to continually manage grievances and claims from one individual, including dealing with 
consultants investigating Mr Malik’s claims, dealing with chairpersons of selection panels impacted by his claims and other 
managers and employees affected by the claims, especially given that the claims appeared to be of a similar theme and nature 
which were often in the end deemed as being without substance or even vexatious. 

69 Mr McKelvie stated that in early 2004 Main Roads facilitated an opportunity for Mr Malik to work on the New Metro Rail 
project in conjunction with the Public Transport Authority and shortly after this Mr Malik was successful in obtaining an 
acting opportunity as a Project/Contract Manager at Level 6 within the Major Projects Directorate from March 2004 to 
February 2005.  Mr McKelvie stated that in February 2005 Mr Malik successfully applied for a promotion and became a 
Level 6 Project/Contract Manager in the Major Projects Directorate and in May 2007 Mr Malik undertook another acting 
opportunity at Level 7 for a period of six months from 17 May 2007 to 16 November 2007.  In March 2008 Mr Malik asked 
for leave without pay for two years to undertake secondary employment with Mount Gibson Iron Limited and Mr McKelvie 
managed this process.  On the 11 December 2008, 10 months after requesting 24 months’ leave without pay, Mr Malik sought 
to return early from this leave and his directorate indicated there was minimal construction work available at his substantive 
level and this was not likely to change for a few months.  Mr McKelvie stated that it was difficult at the time to place Mr Malik 
in employment in late December or early January 2009, given that construction project resources and work allocations were 
determined by the Infrastructure Delivery Directorate well in advance.  Eventually and through discussion with his directorate, 
his union representative and Mr McKelvie work was found for him and Mr Malik recommenced with Main Roads on 
8 January 2009. 

70 Mr McKelvie stated that in early 2009 Mr Malik raised concerns and issues regarding the selection of persons to be 
interviewed for the position of Practice Manager Project Management Level 7.  Mr Malik had been unsuccessful in obtaining 
an interview through the short listing process for this position and he stated that the chairperson gave Mr Malik thorough and 
detailed feedback through emails and meetings about his written application.  Mr McKelvie also reviewed the application and 
recruitment process after the process was completed and he could not see any issues with the process.  He noted aspects raised 
by the panel in relation to the skills and experience contained in Mr Malik’s written application, including the lack of policy 
focus as this was a policy role, and issues in Mr Malik’s application related to relationship management skills.  At the time the 
chairperson of the panel also noted the significant amount of time and Main Roads’ resources being taken to address 
Mr Malik’s concerns in relation to this matter.  Mr McKelvie stated that selection criteria do not stand alone from the key  
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deliveries of the job role including accountabilities, responsibilities, tasks and duties and he stated that the same selection 
criteria may appear on different job role statements, but selection criteria must be linked back to the key deliveries of a specific 
job role.  Mr McKelvie stated that the recruitment panel for the Practice Manager Project Management position raised this as 
an issue including Mr Malik not demonstrating policy development strengths in project management. 

71 Mr McKelvie stated that he was then advised that Mr Malik had emailed Mr Henneveld questioning a range of aspects of the 
recruitment process including the suitability of the panel members, the misuse or adequacy of the assessment of his written 
application, the assessment of qualifications, how qualification requirements were determined and the changing of panel 
members.  Mr McKelvie quickly took action to review these allegations although he had already reviewed the recruitment 
process for this position.  Mr McKelvie stated that on 9 February 2009 Mr Malik and another Main Roads’ employee lodged a 
breach claim in relation to the position of Project Management Practice Manager and on 24 March 2009 the OPSSC appointed 
Dr Smith to undertake a review.  On 30 April 2009 the other employee who lodged a breach withdrew his breach claim for this 
position and on 24 June 2009 the OPSSC advised Main Roads that the breach lodged by Mr Malik had been dismissed. 

72 Mr McKelvie stated that in August 2009 he was contacted by the OPSSC about issues raised with their office regarding acting 
opportunities in Main Roads.  At a meeting he attended with Mr Taya and officers from the OPSSC they confirmed that 
Mr Malik had made a written complaint regarding four Level 7 acting opportunities in Main Roads and he made a general 
complaint about all acting opportunities in one branch.  Mr McKelvie responded on behalf of Main Roads to these issues in an 
email dated 20 September 2009 and he gave explanations for each of the Level 7 positions Mr Malik complained about.  A few 
weeks later, Main Roads was advised that an audit would take place of its compliance with the Public Sector Standard for 
Acting by an independent auditor appointed by the OPSSC, Mr Pepper.  Following this audit Mr McKelvie and another senior 
human resource specialist who deals with recruitment policies and issues met senior officers from the OPSSC and the overall 
feedback provided by the OPSSC was that Main Roads was compliant with the standard and that the Organisational 
Development Directorate (the ODD) (formerly the Human Resources Directorate) was attempting to enforce the appropriate 
processes upon managers.  He was also informed that further educative action could be taken with managers to ensure 
improvements with expressions of interest for acting opportunities. 

73 Mr McKelvie stated that on 19 February 2010 one of Main Roads’ managers told him he was concerned when he had provided 
Mr Malik with feedback about a Level 7 acting opportunity and Mr Malik had not responded well to this feedback and had 
angrily walked out of their meeting. 

74 Mr McKelvie stated that he has had numerous discussions with recruitment panel chairpersons and managers providing acting 
opportunities who have been involved in claims, grievances or concerns raised by Mr Malik about selection processes or the 
manner in which they assessed applicants and he claimed that many of them have expressed frustration and anxiety over the 
delays in filling positions as the issues raised by Mr Malik in their view did not seem to impact on the outcome.  Some 
managers felt they were being accused of being unfair or biased as a result of breaches lodged by Mr Malik and Mr McKelvie 
is aware of instances where persons would not participate in recruitment panels for positions which they believed Mr Malik 
would apply for due to the perception that he would lodge a breach and they would then be subject to scrutiny which would 
cause them stress, tension and possible health issues. 

75 When Mr McKelvie was told that Mr Henneveld had issued Mr Malik with a letter in January 2010 counselling him regarding 
his approach to questioning recruitment issues or management decisions he felt that this was appropriate given Mr Malik’s 
claims history and his past allegations of discrimination.  Mr McKelvie also stated that given Mr Malik’s past allegations of 
discrimination and his statement to Mr Morey ‘I consider your action as discriminatory’ that Main Roads had concerns that 
Mr Malik may be seeking to lodge another claim of discrimination. 

76 Mr McKelvie stated that Main Roads issues letters advising employees of expected behaviour when an issue has arisen which 
does not warrant disciplinary action and he stated that the Email and the Letter sent to Mr Malik by Mr Henneveld are not 
disciplinary letters.  In contrast Main Roads’ disciplinary process involves multiple letters including a disciplinary process 
commencement letter, an allegations letter and a final ‘findings’ letter and each letter refers to the disciplinary process and it is 
part of a formal breach of discipline and these letters always mention that they are formal disciplinary warnings. 

77 Mr McKelvie believes that through a variety of mechanisms Mr Malik questions decisions regarding promotional opportunities 
or acting opportunities if he does not achieve the outcome he is seeking.  Previous reviews and investigations into Main Roads’ 
processes in this regard show no significant deficiencies with Main Roads’ processes and decision making and Mr McKelvie 
therefore believes that Mr Malik’s ongoing claims could be regarded in the main as being frivolous, mischievous and even 
vexatious. 

78 Mr McKelvie gave evidence that he had dealt with Mr Malik since he was recruited from Melbourne in 1997 and he stated that 
he worked tirelessly at that time to ensure a smooth transition into Main Roads.  Mr McKelvie has not estimated the cost of his 
own time and others spent on Mr Malik between 1997 to 2011, including other Main Roads’ human resource managers, other 
Main Roads’ managers, executive management time, the respondent’s time, external reviewers and consultants, the OPSSC 
and the Minister but Mr McKelvie stated that it is not in the public interest to spend that time and cost on one specific 
individual whose claims, concerns and allegations in the main have been found to lack substance. 

79 Mr McKelvie stated that Main Roads’ records reveal that 15 breach applications have been lodged by Mr Malik and he 
withdrew two of these just prior to the outcome being made public by the OPSSC.  Of those, three breaches were deemed to be 
material breaches and in consultation with the OPSSC, Main Roads took appropriate action to rectify the process at the point of 
the breach.  Mr McKelvie believes that Mr Malik should have been satisfied with Main Roads’ recruitment, selection and 
appointment processes given that nine of his breach applications lodged were dismissed and two external investigations found 
that there were no serious issues with Main Roads’ policy, practices and procedures in relation to recruitment and selection.  
Mr McKelvie gave evidence that it appeared that Mr Malik had developed a standard proforma for lodging breach applications  
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and he used a variety of reasons to question the recruitment and selection process including the applicability of Main Roads’ 
recruitment and selection document to rating scales against written applications, the appropriate assessment of qualifications to 
the suitability of selection panel members, the equivalency of non-tertiary qualifications, assessment of interview questions by 
selection panel members and details of key responses for the interview questions.  Mr McKelvie stated that whilst some 
applications lodged did not cover all of these matters, it appeared to him that there was a common theme across the breaches 
lodged by him.  Mr McKelvie observed that in some cases breach applications may have only had minimal changes from the 
previous one lodged and were changed to reflect the new recruitment and selection process but essentially the same claim was 
submitted for each breach.  Mr McKelvie stated that Main Roads does not agree that eight breach claims lodged by Mr Malik 
involved material breaches and he stated that Main Roads considers a non-material breach, as determined by the OPSSC, as a 
breach which does not affect the outcome of the process and is seen as a process improvement action.  Mr McKelvie stated that 
a material breach of a public sector standard if proven affects the outcome of the recruitment and selection process but a non-
material breach is a process flaw which may not affect the outcome and it indicates what improvements can be made to the 
process.  Mr McKelvie stated that between 1999 and 2004 the maximum number of appeals lodged by an individual employee 
other than Mr Malik was four or five and between 2001 and 2004 38 breaches were lodged by Main Roads’ employees.  Since 
January 2009 between four and six appeals have been lodged, one of which was by Mr Malik. 

80 Mr McKelvie agrees that during the period March 2004 to January 2009 Mr Malik did not lodge any breach applications 
however he maintains that during this period through other mechanisms Mr Malik has been responsible for numerous amounts 
of correspondence being generated in relation to his employment and promotional opportunities and Main Roads’ recruitment 
and selection practices.  Mr McKelvie gave by way of example on 11 May 2005 Mr Malik wrote to Mr Taya concerning the 
recruitment and selection process for the Contract Management Practice Manager Level 7 P0055608 position and on 26 May 
2005 Mr Malik met with the then Minister claiming discrimination by the human resource directorate.  On 25 June 2005 
Mr Malik wrote to Mr McKelvie concerning his pay rate with respect to his appointment at Level 6 in Major Projects arguing 
that he should be appointed at Level 6, Year 4 based on his original appointment to Level 6 in the Wheatbelt North region in 
February 2000 - a role he did not take up and was therefore not promoted to.  On 12 May 2008 Mr Malik wrote to Main Roads 
and requested leave without pay for two years from Main Roads for the period March 2008 to March 2010 and then requested 
to return to Main Roads after only 10 months, on 11 December 2008.  Mr McKelvie stated that whilst some of these issues 
raised by Mr Malik are legitimate queries there has been an inordinate amount of time spent by various Main Roads’ 
employees on a range of queries generated by Mr Malik over the years in addition to the breaches that he has lodged.  There 
have also been a number of verbal requests from the OPSSC for details about specific appointments, acting opportunities and 
expression of interest opportunities within Main Roads at Level 7 and Level 8. 

81 Mr McKelvie stated that Main Roads’ Recruitment, Selection and Appointment Manual is continually being reviewed and 
improved on an ongoing basis and Main Roads’ policy, practices and procedures in recruitment and selection have been tested 
by independent investigators such as Mr Flack in 2005 (Exhibit R11, document F3).  Mr McKelvie believes that Mr Malik’s 
claim that Mr Flack reported that there were serious flaws to Main Roads’ recruitment and selection process is taken out of 
context.  Mr McKelvie stated that Mr Flack recommended the following: 

MRWA consider a review and revision of its Recruitment Selection and Appointment Policy and Procedures, to ensure 
greater compatibility with the requirements of the Recruitment Selection and Appointment Standard, and reduce the 
potential for breaches. 

which are process improvement comments which would be expected out of an external review process and Mr McKelvie 
believed that there was no evidence that Mr Flack identified serious flaws in Main Roads’ recruitment and selection process as 
claimed by Mr Malik. 

82 Mr McKelvie disputed Mr Malik’s claim that prior to 2010 he had never made any allegations against any fellow employees.  
Mr McKelvie stated that Mr Young’s report dated May 2002 reviewed Main Roads’ recruitment and selection policy, practices 
and procedures as part of a claim by Mr Malik that he was being treated unfairly and was being racially discriminated against 
in recruitment and selection processes by Main Roads and by members of the human resources directorate.  This report found 
that there was no evidence or information provided indicating that Mr Malik was not given fair and equal treatment in respect 
to the job applications and Mr Young found that there was no substance to his claims of racial or any other form or 
discrimination (Exhibit R11, document F2).  Mr McKelvie stated that Mr Young investigated claims by Mr Malik of 
discrimination and victimisation towards him by the then Director of Human Resources Mr Taya and Mr McKelvie and other 
human resource directorate employees in relation to recruitment and selection processes within Main Roads.  More recently in 
an email sent from Mr Malik to the Manager TNC Mr McLernon in relation to the Contract Manager Level 7 TNC expression 
of interest process he implied bias by the convenor towards the selection of non-degree qualified candidates for the role.  In 
another instance Mr Malik questioned the Manager Project Management Practice Level 7 Infrastructure Delivery Directorate 
recruitment process and he challenged the eligibility of panel member Mr Jeyakumar’s professional capability to be a panel 
member.  Mr Malik lodged a breach about this process and all claims made by Mr Malik, including Mr Jeyakumar’s suitability, 
were dismissed. 

83 Mr McKelvie stated that Mr Malik’s lodgement of 15 breaches was destabilising and could be seen as a mechanism to delay 
the appointment of the recommended applicant which can cause in some cases disruption to critical operations and concern, 
stress and angst for those recommended to the position.  It also could mean that if an external appointment was made and a 
breach was lodged, the time it takes to review and investigate the breach means that Main Roads could lose the external 
recommended applicant for the position.  Mr McKelvie also stated that Mr Malik’s approach goes beyond that of simply 
lodging breaches of public sector standards as he generated further correspondence, emails and other mechanisms of review. 
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84 Mr McKelvie commented on the two acting positions complained about by Mr Malik in 2009 and 2010.  Mr McKelvie stated 
that Mr Malik’s complaint that a period of seven weeks to find out the outcome of an expression of interest process for the 
position of Contract Manager TNC Level P0054860 Wheatbelt North Region is not an excessive period of time for an 
expression of interest to be determined.  Mr McKelvie stated that there are a number of factors which can influence the 
selection of a candidate through an expression of interest process including availability of the most suitably skilled candidate, 
contribution the person applying can make to the position, their individual career development and skills, knowledge and 
experience related to undertaking the key deliveries of the position.  In the event Mr Morey assessed Mr Malik’s application 
and found him to be unsuitable in a number of skill areas and Mr Morey’s assessment was documented and Mr Malik was 
informed that his application was unsuccessful.  When making his decision Mr Morey took into consideration the operational 
requirements within the region, including the succession and development planning of his current engineers, along with the 
complex process the region was undertaking to renegotiate the contract with Downer-EDI to convert the TNC from a 
performance based contract to a relationship style contract.  Mr McKelvie stated that Mr Morey felt strongly that placing an 
existing Wheatbelt North resource into the role was an operationally sound decision and his understanding is that there was no 
mention that the requirements for this position would be reviewed as indicated by Mr Malik.  Sometime later the substantive 
occupant of this role Mr Tennakoon, a Level 7 Engineer, returned from extended leave to take up his previous position, the 
position that was advertised, and due to extenuating circumstances Main Roads agreed to him being based in Perth with his 
family but undertaking the role of Contract Manager TNC Level 7 in Wheatbelt North.  This arrangement remained in place 
until August 2010 when Mr Tennakoon transferred to Perth.  For a range of operational reasons another Wheatbelt North 
employee has been acting in the role since that time and when the new Integrated Service Arrangement commences in March 
2011 the position of Contract Manager TNC Level 7 will become redundant. 

85 Mr McKelvie stated that the substantive occupant of the position of Manager Contracts Level 8 P0060615 Wheatbelt North 
was granted a period of nine months’ leave without pay and an expression of interest was advertised in July 2009 for a period 
of nine months to March 2010 and five applications were received including one from Mr Malik and three applicants were 
either an existing Level 7 or Level 6.  Mr Morey carried out a detailed documented assessment of all applicants for the position 
taking into consideration operational requirements, the availability of the most suitably skilled candidates, contributions each 
applicant could make to the position, the applicant’s individual career development and their skills, knowledge and experience 
related to undertaking the key deliveries of the position.  It was agreed that the period of acting be shared between two of the 
applicants Mr Powell and Mr Tennakoon who are currently both a substantive Level 7 each undertaking the role for four 
months, Mr Powell for the first four months from July 2009 to November 2009 and then Mr Tennakoon from November 2009 
to March 2010.  Mr Malik was ranked fifth and was considered not suitable for appointment.  Due to Mr Tennakoon’s personal 
situation, he did not take up the second four month acting period and a decision was made at regional services management 
level that Mr Powell would continue in the role as he had already established good working relationships with the contractor 
providing continuity in the role.  When Mr Powell resigned in December 2009 the position was then filled by a Wheatbelt 
North employee from December 2009 until February 2010 when the substantive occupant returned. 

86 Over the 13 years that Mr McKelvie has dealt with Mr Malik he has found him to be uncompromising and he stated that even 
with extended counselling and mentoring Mr Malik focuses on better outcomes for himself rather than accepting advice and 
feedback on his skill areas that need to be strengthened to achieve a higher management role in Main Roads.  Mr McKelvie 
stated that employees have the right to lodge breach claims and grievances and he stated that had discussions with Mr Malik to 
focus on redressing the weaknesses he had as opposed to lodging breaches. 

87 Mr McKelvie confirmed that Mr Flack completed two drafts and his final report was submitted to the OPSSC in or about 
September 2005 and this report was considered by Main Roads and taken into account with respect to its recruitment and 
selection processes. 

88 Mr McKelvie stated that over time Main Roads has had a range of recruitment and selection policies and procedures.  From 
1991 to around 2000 Main Roads used the 1991 recruitment and selection guidelines and he stated that during this time all 
positions at Main Roads were made vacant and all employees had to apply for positions.  Mr McKelvie stated that Main Roads 
had an exemption from the OPSSC at the time to apply a modified version of its recruitment and selection process and he 
stated that this process ceased in 2001.  Since then Main Roads’ recruitment and selection guidelines were reinvoked and were 
updated on an ongoing basis.  Mr McKelvie stated that the guidelines grew into a complex document and as a result an external 
consultant was appointed to review the policy in late 2007 or early 2008 and following this review Main Roads applied a new 
modified recruitment and selection guidelines which had less prescription and they may be modified again in March 2011. 

89 Under cross-examination Mr McKelvie disputed that Main Roads’ recruitment and selection guidelines were withdrawn in 
November 2008 but he confirmed that they were not available on Main Roads’ website at that time.  Mr McKelvie stated that 
he had a meeting with Mr Pepper in or around August or September 2009 about acting positions relevant to Mr Malik and 
others and he supplied Mr Pepper with the information he had requested. 

90 Mr McKelvie stated that the time he spent dealing with issues relevant to Mr Malik given in his evidence in chief was a 
conservative estimate and he stated that this included dealing with Mr Malik’s numerous breach applications, complaints, leave 
without pay and reports completed by Mr Flack and Mr Young. 

91 Mr McKelvie stated that he did not provide Mr Malik with a copy of Main Roads’ briefing note which was given to the 
Minister in May 2004 nor did he consult Mr Malik about this briefing note and Mr McKelvie disputed that the briefing note 
did not accurately reflect the outcome of the breach claims lodged by Mr Malik. 

92 Mr McKelvie agreed that Mr Malik did not appeal all positions he applied for if he was not appointed to that position and he 
also conceded that after Mr Malik sometimes lodged a breach he withdrew it prior to receiving feedback but he stated that he 
advised employees to receive feedback before deciding to lodge a breach.  Mr McKelvie stated that when Mr Malik went on  
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leave without pay in March 2008 he was unaware if he went on leave for personal development.  Mr McKelvie stated that 
when Mr Malik wanted to return early from this leave he indicated that he wanted a position as soon as possible but this was 
difficult to accommodate given some projects close down for the Christmas period and he stated that Mr Malik returned to 
work on 6 January 2009 which was slightly less than the four week notice period required when requesting a return to work 
early from a period of leave without pay.  Mr McKelvie denied that Mr Pepper made findings which were unfavourable to 
Main Roads and he stated that the report’s findings had to be seen within the context of organisational changes at Main Roads. 

93 Mr McKelvie stated that Main Roads’ recruitment and selection policy is currently being refined and he denied that this 
document does not refer to key deliveries. 

94 Mr McKelvie maintained that his reference to Mr Malik’s claims being vexatious, frivolous and mischievous were based on 
reviews of Mr Malik’s breach applications and the resultant investigations completed between 1999 and 2004 by Ms Grech, 
Ms Jarman and others.  Mr McKelvie stated that he did not assist Mr Young when he investigated Mr Malik’s claims of 
discrimination and unfair treatment however he provided him with relevant documents and files.  Mr McKelvie stated that the 
allegation Mr Malik made about Mr Morey being discriminatory was serious and he stated that Mr Malik had previously made 
an allegation of this kind in 2002 which resulted in Mr Young’s report being completed and he was surprised that Mr Malik 
raised this issue again as he had already done so previously and it was found not to have substance.  Mr McKelvie stated that 
an allegation of discrimination is a serious matter but it was not his decision whether to hold an investigation into this 
allegation. 

95 Mr McKelvie stated that there was no requirement for any person on an interview panel to be at the same level as the position 
being interviewed. 

96 Mr McKelvie stated that he had numerous discussions with Mr Malik about issues relating to his unsuccessful appeal 
applications and he has given him advice and feedback, he has given Mr Malik suggestions about focussing on areas where he 
was not scoring well to look at training and doing courses and he also told him that there may be other ways to focus his 
intentions to enhance and develop his skills for promotion. 

97 Under re-examination Mr McKelvie stated that after the respondent received Mr Pepper’s report a number of mechanisms were 
put in place to address issues raised by him. 

98 Mr Taya gave evidence by way of a witness statement (Exhibits R8.1 and R8.2).  Mr Taya has been employed by Main Roads 
for approximately 35 years.  Mr Taya was Executive Director of the Human Resources Directorate from 1999 to 2005 and 
Executive Director of the ODD from 2005 to the present.  Mr Taya stated that the ODD is responsible for managing 
recruitment, managing breach of public sector standards’ claims and assisting management with any grievances or concerns.  
Mr Taya is very familiar with the concerns, issues and allegations raised by Mr Malik since 1998 and he has been instrumental 
in the resolution of many of these issues.  Mr Taya is aware of breach claims lodged between 1998 and 2003 by Mr Malik and 
the correspondence to both the respondent and the Minister relating to issues and concerns raised by Mr Malik during 2003 and 
2004.  Mr Taya is also aware that Mr Malik raised issues with the OPSSC in 2009 and 2010. 

99 Mr Taya is concerned about the time and effort that employees and managers in his directorate have spent managing processes 
and providing documentation in attempts to resolve the concerns and issues raised by Mr Malik and Mr Taya believes that the 
findings of the reports resulting from these complaints indicate that most of Mr Malik’s claims have had little substance.  His 
greatest concern is the stress faced by not only his staff but a large number of employees which can be attributed to the impact 
of Mr Malik’s allegations.  Mr Taya is familiar with the external investigation undertaken in 2002 with respect to claims made 
by Mr Malik of discrimination and following the issuance of Mr Young’s report Mr Taya assisted in arranging for Mr Malik to 
receive personal coaching regarding communication to assist with his professional development.  Mr Taya has also reviewed 
the numerous pieces of advice and information prepared by his directorate for the respondent and the Minister at the time in 
relation to issues and concerns raised by either Mr Malik or his union representatives.  Mr Taya is aware that in early 2004 
Main Roads facilitated an opportunity for Mr Malik to work on the Metrorail project and shortly afterwards Mr Malik was 
given an acting opportunity at Level 6 from March 2004 to February 2005 within Major Projects.  In February 2005 Mr Taya 
was a member of a selection panel which assessed Mr Malik and recommended that he be promoted to a Level 6 Project 
Manager role and in early 2007 Mr Taya was aware that Mr Malik received approval to take leave without pay for two years 
for the purposes of secondary employment and he endorsed this move. 

100 In 2009 Mr Taya was advised that Mr Malik had again raised issues and concerns with Mr Henneveld regarding a recruitment 
process and Mr Taya was provided with a copy of Mr Henneveld’s response.  Mr Taya stated that he supported the intention of 
the Email which advised Mr Malik that he should be cautious when making claims against managers involved in recruitment 
processes. 

101 In August 2009 Mr Taya met with employees of the OPSSC regarding complaints raised with the OPSSC about recruitment 
practices involving acting opportunities in Main Roads and at this meeting it was confirmed that Mr Malik had made these 
complaints.  Mr Taya advised the OPSSC officers that Main Roads had no concern addressing these issues and was willing to 
assist the OPSSC to examine the issues further.  Mr Taya was later informed that an audit of Main Roads’ acting opportunity 
processes by the OPSSC indicated that it had no significant concerns regarding Main Roads’ recruitment and acting processes. 

102 In January 2010 Mr Taya was provided with a copy of an email from Mr Malik to Mr Morey which included the statement to 
Mr Morey that ‘I consider your action as discriminatory’.  Mr Taya counselled Mr Morey who was very upset as he believed 
the allegation was a personal slur on his character given that he has a history of working with and managing a number of 
people from a wide range of multicultural backgrounds.  Mr Taya advised Mr Morey to be cautious if he was to respond to the 
email and he referred the matter to Mr Henneveld in the event that a claim of discrimination was to be made.  Mr Taya stated 
that in February 2010 he showed Mr Henneveld an email dated 27 January 2010 that Mr Malik had sent to persons outside of  
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Main Roads which indicated that Mr Malik believed that outcomes from expressions of interest for acting opportunities were 
determined by Main Roads in an inappropriate way.  Mr Taya stated that he believed that the comments made by Mr Malik 
undermined the organisation with respect to its recruitment and selection processes as well as transparency. 

103 Mr Taya stated that he supported Mr Henneveld’s decision to issue Mr Malik with a counselling letter in February 2010 in 
regard to his approach to questioning recruitment issues or management decisions impacting upon him as Mr Malik has raised 
numerous claims, concerns and issues through a range of processes over the years most of which were found to be lacking in 
substance. 

104 Mr Taya stated that Main Roads’ disciplinary processes and procedures allow employees the opportunity to respond.  Mr Taya 
stated that Main Roads also has an individual development process, which is a less formal process, that allows employees to be 
guided and counselled in order to advance as individuals within the organisation and he stated that this process takes into 
account Main Roads’ values.  Mr Taya is aware that Main Roads issues letters advising employees of expected behaviour 
when an issue has arisen which does not warrant disciplinary action on that occasion. 

105 In his role as Executive Director responsible for staff related issues Mr Taya has ensured that Mr Malik has been given 
coaching support by Main Roads, he has been given acting opportunities as well as a promotion and Main Roads supported his 
leave without pay application.  Mr Taya believes that this demonstrates that Main Roads is not actively discriminating against 
Mr Malik. 

106 Mr Taya does not believe that the manner in which Mr Malik raises his concerns and issues is consistent with the values and 
behaviours expected of Main Roads’ employees.  Mr Taya stated that he has been concerned about the impact on resources, 
time and effort and the cost to the taxpayer in managing and examining the claims, concerns and issues raised by Mr Malik 
over a period of 12 years.  As these issues have been found to lack substance and after having had discussions with a range of 
managers impacted by these investigations and reviews involved in examining his various claims he believes that it was 
appropriate to counsel Mr Malik in February 2010 against making claims or statements against managers undertaking 
recruitment processes unless it is obvious that there is a breach of process. 

107 Mr Taya stated that the key issue with respect to de-engineering that was being raised after 2005 was not how to assess non-
tertiary qualifications with respect to tertiary qualifications but how to assess ‘equivalent skills, knowledge and experience’ to 
that of a tertiary qualification.  Mr Taya stated that Main Roads has now adopted an approach not to assess equivalent skills, 
knowledge and experience to that of a tertiary qualification and the focus is now upon a person’s ability to meet the selection 
criteria in relation to the key deliveries. 

108 Mr Taya stated that from his personal observations and from discussions with staff within his directorate he was aware of the 
negative impact Mr Malik’s claims, issues and concerns have had on the staff involved in dealing with the breach claims, 
investigations and provision of briefing notes for himself, the respondent and the then Minister.  Mr Taya is also concerned 
about the impact that delays in recruitment and selection processes have had upon other applicants when unjustified breach 
claims are lodged.  The issues raised by Mr Malik whether through a breach claim or some other process also create concerns 
for managers undertaking recruitment processes and he has had managers advise him that they would not sit on panels and then 
be subject to allegations made against them by Mr Malik. 

109 Mr Taya stated that Mr Malik has recently applied for and was shortlisted for project management positions, which are active 
construction roles whilst the Project Management Practice Manager role he applied for is more policy focused.  In recent years 
through the implementation of strategic areas of focus in strategic plans, there has also been a greater emphasis on leadership, 
management and relationship management competencies in the recruitment and selection process for senior roles in addition to 
the emphasis on technical competence and this has been due to Main Roads’ move towards relationship contracting. 

110 Mr Taya stated that he sought advice from within his directorate on the Level 7 Project Management Practice Manager position 
complained about by Mr Malik in 2009 to ensure that the process was internally reviewed and he stated that no valid issues or 
concerns existed with the process and he advised Mr Henneveld about this and discussed Mr Malik’s complaint with him. 

111 Mr Taya received a phone call from a very distraught Mr Morey after he received Mr Malik’s email on 15 January 2010 and he 
sought advice from staff within his directorate on the Northam acting positions to ensure the process was internally reviewed.  
Mr Taya stated that no valid issues or concerns existed with the process and he advised Mr Henneveld of this. 

112 Mr Taya stated that Main Roads always undertakes a proper disciplinary investigation and/or process before a formal 
disciplinary warning is issued and he maintains that the Email and the Letter are not disciplinary letters and are unlike the 
disciplinary letters issued by his directorate which clearly state that a breach of discipline has been found and that the letter is a 
formal disciplinary warning.  Mr Ladner formally advised both Mr Taya and Mr Henneveld that he had a discussion with 
Mr Malik in early 2009 regarding his behaviour and Main Roads’ values and as Mr Malik’s negative behaviour continued after 
this discussion it was felt necessary that Mr Henneveld take action if Mr Malik’s discussions with Mr Ladner had failed to 
result in modified behaviour. 

113 Mr Taya stated that in late January 2010 he showed the Acting Commissioner of Main Roads, Mr Des Snook and later 
Mr Henneveld a copy of an email dated 27 January 2010 from Mr Malik which had been sent to people outside of Main Roads 
as well as the union and Mr Henneveld briefly reviewed the first page or two of this email and Mr Taya believed that 
Mr Malik’s comments regarding acting opportunities were not the type of comments that should be sent to people outside of 
Main Roads. 

114 Mr Taya stated that he provided advice to Mr Henneveld prior to him sending both the Email and the Letter. 
115 Mr Taya stated that material breaches during selection processes were significant and non-material breaches were taken note of 

and issues arising from these breaches were incorporated into Main Roads’ practices, where relevant.  Mr Taya stated that it  
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was inappropriate for Mr Malik to have a meeting with the Minister in 2002 because the issues that he raised were operational 
and administrative and it was appropriate that the respondent deal with these issues.  Mr Taya stated that he has dealt closely 
with issues concerning Mr Malik and believes that he has been afforded equal opportunity and natural justice at all times. 

116 Under cross-examination Mr Taya stated that he had discussions with Mr Henneveld about Mr Malik prior to Mr Henneveld 
sending the Email.  Mr Taya said that no meeting was held between Mr Henneveld and Mr Malik prior to the Email being sent 
because the issues in Mr Malik’s email had been raised by him in the past and dealt with.  Mr Taya stated that the Email was a 
counselling letter and when asked if counselling was appropriate in the terms used in the Email and whether natural justice had 
not been afforded to Mr Malik he stated that if Mr Malik disagreed with the letter he could have met with Mr Henneveld and 
he stated that he has been given numerous opportunities to do so in the past. 

117 Mr Taya confirmed that he had a discussion with Mr Henneveld prior to him sending the Letter and he stated that this was a 
counselling letter not a disciplinary warning.  Mr Taya stated that both the Email and the Letter did not contain allegations of 
misconduct but of inappropriate behaviour and Mr Taya stated that he could not provide specific details of past instances when 
Mr Malik had been counselled or disciplined in relation to the issues raised by Mr Henneveld in his correspondence.  Mr Taya 
did not accept that Mr Malik had been denied fairness, equity and natural justice in relation to the Email and the Letter and he 
stated that counselling Mr Malik about expected work behaviour had been a lengthy process which had been ongoing for some 
time. 

118 Mr Taya maintained that the email sent by Mr Malik on 27 January 2010 about the de-engineering issue and Mr Malik 
referring to persons being appointed to positions on a predetermined basis and he reiterated that this was an allegation that 
Main Roads’ processes are not open and transparent.  Mr Taya said that he did not ask Mr Malik what he meant by this email 
because Mr Malik had raised these issues before about Main Roads’ appointment processes and the way the ODD conducts its 
business and Mr Taya did not believe it was appropriate to recommend to Mr Henneveld to meet with Mr Malik to clarify any 
possible misunderstandings about this email. 

119 Mr Taya stated that he assumed that the reference in the Letter to Mr Malik sending an email to people outside Main Roads 
was to the email Mr Malik sent on 27 January 2010 and he conceded that if this was not the case he was referring instead to 
Mr Malik’s email to Mr Morey on 15 January 2010 which was only sent to Main Roads’ employees and the union.  Mr Taya 
stated that no action has been taken against other contributors to the email exchange but he said that Mr Malik made different 
comments to the other employees involved in the email exchange and his comments were inappropriate.  Mr Taya said it may 
be the case that this email was sent to persons outside Main Roads by mistake. 

120 Mr Henneveld gave evidence by way of a witness statement (Exhibits R10.1 and R10.2).  Mr Henneveld is currently the 
Managing Director of Main Roads which he took up in May 2010.  Mr Henneveld is a qualified Professional Engineer and he 
has been employed by Main Roads for approximately eight years commencing in 2002 as the Commissioner of Main Roads.  
Prior to commencing employment with Main Roads he held senior executive positions at the Water Corporation of Western 
Australia. 

121 Mr Henneveld stated that at no time has he questioned the technical or project management skills or competencies of Mr Malik 
in respect to the engineering components of his duties and his primary concern with Mr Malik is the style and manner in which 
Mr Malik makes repetitive, ongoing challenges to management decisions affecting him.  Mr Henneveld stated that Mr Malik’s 
approach is disrespectful of managers the subject of his complaints, he adopts a demeaning manner towards human resource 
support staff, he has used a range of mechanisms to raise his claims varying from public sector breach claims, including letters 
from his local MLA, letters and emails to Mr Henneveld, letters to the Minister, emails to managers and he has made general 
complaints to the OPSSC.  In all instances his claims have resulted in an inordinate workload for staff dealing with these 
complaints. 

122 Mr Henneveld stated that he had a duty as the Commissioner of Main Roads to ensure that all Main Roads’ employees are 
protected from false claims and allegations made against them and this is especially the case if the person making the claims 
has demonstrated a pattern of behaviour of making claims which are largely not substantiated.  Mr Henneveld believed that the 
approach he took in sending the Email and the Letter is no different to the approach that would be taken if another person was 
in the role of the Commissioner of Main Roads at those times.  Mr Henneveld considered that it was necessary for him to send 
the Email and the Letter as he was one of only a few people who had an overview and thorough knowledge and background of 
Mr Malik’s repetitive pattern of behaviour of challenging management decisions. 

123 Mr Henneveld stated that he sought briefings after the CSA complained in late 2002 that Mr Malik had experienced significant 
disadvantage in his employment with Main Roads and the CSA requested an investigation.  Mr Wallwork, the Acting 
Commissioner of Main Roads from June 2002 to November 2002, had already responded to these issues in previous 
correspondence and after receiving a briefing on the matters and reviewing all the relevant information Mr Henneveld did not 
believe that a further investigation was warranted.  Mr Henneveld stated that he read Mr Wallwork’s correspondence with the 
CSA and Mr Young’s report which found that Mr Malik’s appeals ‘have been examined repeatedly and found, for the most 
part, to lack substance’.  He stated that part of this investigation was to determine whether the claimed discrimination, 
including racial discrimination, had occurred and no such finding was made. 

124 Mr Henneveld stated that the Commissioner of Main Roads from 1998 to 2002, Mr Martin reviewed the findings of 
Mr Young’s 2002 report which found that there were no adverse findings against Main Roads and Mr Martin then arranged for 
specialist communication coaching for Mr Malik by a communications consultant.  Mr Henneveld stated that he believed that 
both Mr Martin and Mr Wallwork dealt with Mr Malik’s concerns appropriately. 

125 Mr Henneveld gave evidence that over an 18 month period in 2003 and 2004 both Mr Henneveld and the then Minister 
received many items of correspondence from either the CSA or Mr McRae MLA relating to alleged discrimination of 
Mr Malik by Main Roads.  Numerous meetings were held, he provided many responses to correspondence, responses were  
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drafted for the Minister and a range of briefing notes were prepared and as the Commissioner of Main Roads Mr Henneveld 
reviewed all of these documents.  Mr Henneveld was concerned about the extent of the allegations made against Main Roads 
and its managers by Mr Malik despite previous findings and he noted a change in Mr Malik’s approach through direct written 
correspondence whereby he sought outcomes which had previously been dismissed through the breach processes.  Mr Malik 
also sought personal outcomes which Main Roads could not provide such as simply being ‘granted’ a Level 6 salary and 
position when he held a Level 5 position in Main Roads. 

126 Mr Henneveld stated that in April 2005 he endorsed Mr Malik’s promotion to Level 6, backdated to February of that year and 
in early 2008 Mr Henneveld approved Mr Malik’s application for leave without pay for two years to undertake secondary 
employment with respect to road construction for a mining company. 

127 Mr Henneveld stated that upon his return from leave without pay in January 2009 Mr Malik immediately raised concerns 
regarding the selection process for the Level 7 position of Project Management Practice Manager, which was a policy role 
relating to project management.  Mr Malik again questioned a range of aspects of the recruitment process including the 
suitability of the panel members, the alleged misuse or inadequacy of the assessment of the written application, the assessment 
of the qualifications, how the qualification requirements were determined and the alleged changing of panel members.  
Mr Henneveld stated that after receiving the complaint from Mr Malik on 8 January 2009 he sought advice and information 
from the ODD on the process regarding the Level 7 Project Management Practice Manager role and after considering this 
advice and other information Mr Henneveld was satisfied with the recruitment and selection process undertaken.  Mr Malik 
also did not seem to accept the feedback provided to him about the selection process after several discussions with the panel 
chairperson.  What was apparent to him was that Mr Malik’s application had focussed upon construction work and contract 
administration and Mr Malik could not fully comprehend the interrelationship between the selection criteria and the key 
deliveries and responsibilities of it being a policy role and Mr Henneveld found Mr Malik’s complaint to be unnecessarily 
critical of the process and the panel’s chairperson. 

128 Mr Henneveld stated that he would not send have sent the Email without first verifying that the process in question was not 
unfair or inequitable and Mr Henneveld was concerned that the selection process was ongoing as he was the person who gave 
final approval in that selection process.  Mr Henneveld stated that accusations were made by Mr Malik in this email against 
colleagues who were panel members and about interference in the process and Mr Henneveld stated that this was an ongoing 
trend in Mr Malik’s behaviour which had a destabilising impact on employees and his email to Mr Malik was to point out his 
concerns and encourage him to move forward.  Mr Henneveld stated that he raised specific issues about Mr Malik’s past 
activities in the Email as he was aware of the history of events relevant to Mr Malik in particular between 1999 and 2002 when 
he lodged approximately 12 breach claims a number of which were upheld but there was no impact on the outcome of the 
selection process.  Additionally, two independent reports into selection processes were appealed by Mr Malik and he was 
concerned that he was again questioning the independent umpire.  In 2002 Mr Malik wrote to the Commissioner of Main 
Roads, Mr Martin about discrimination and unfair treatment which led to Mr Young’s report being generated and this report 
showed that there was no evidence that this was the case.  At the time the Commissioner of Main Roads suggested counselling 
for Mr Malik to improve his communication so that he would be more competitive in applying for positions in the future 
however Mr Malik continued to complain with letters to the Minister, Members of Parliament and the OPSSC, all of which 
needed a response.  In 2005 soon after being appointed to a Level 6 position Mr Malik complained that he should be paid at the 
top rate of a Level 6 and six complaints were made to the OPSSC about recruitment and selection processes which led to 
Mr Flack completing his report in 2005.  This report found that there were no grounds for Mr Malik’s complaints and that in 
relation to its recruitment and selection processes Main Roads’ ‘does a pretty good job’ (T211).  In 2008 Mr Malik was given 
leave without pay for two years and he questioned how he was to be paid leave entitlements during this leave which led to an 
application being lodged in the Commission on his behalf and the result was that he was paid in the same way as other 
employees.  He then made a request to return early from leave and after Mr Malik returned early from this leave on 6 January 
2009 he sent an email to Mr Henneveld two days later complaining about the process for selection of a project manager 
position and he complained about the capability of panel members and about the selection process.  Given Mr Malik’s history 
and as the selection process was ongoing this led to Mr Henneveld sending the Email.  Given Mr Henneveld’s knowledge of 
Mr Malik’s background and history of making mostly unsubstantiated complaints Mr Henneveld also considered it necessary 
to personally respond to Mr Malik by expressing his concern and disappointment about Mr Malik’s complaint.  Mr Henneveld 
stated that the Email was not a disciplinary warning or a disciplinary email as he was merely responding to Mr Malik’s email 
to him in a manner that expressed his view that he was disappointed with him making such claims and the reasons why he felt 
disappointed with his email given his extensive history of making claims.  Mr Henneveld stated that he did not receive any 
further response from Mr Malik about this matter, although the union wrote a letter expressing surprise at the tone of the 
Email.  Mr Henneveld does not consider the Email to be a disciplinary email but is counselling on expected behaviour.  
Mr Henneveld stated that he then asked Mr Ladner to have a discussion with Mr Malik regarding the style and manner of his 
approach to challenging decisions made by managers and recruitment panels. 

129 Mr Henneveld stated that when he became Commissioner of Main Roads, he sought to change Main Roads into a values based 
organisation and move away from simple rules based decision making.  Through the first five year Strategic Plan from 2002 to 
2007 Main Roads introduced six values which were to form the basis for its values based decision making and to guide its 
cultural direction and these values included ‘Family’, that is respecting one another, ‘Professionalism’ and ‘Working 
Together’.  Mr Henneveld does not believe that by Mr Malik constantly making mostly unsubstantiated claims regarding 
recruitment decisions to seek better outcomes for himself that this is consistent with Main Roads’ values.  In the second five 
year Strategic Plan Main Roads introduced new strategies, including ‘Inspiring Leadership’ and ‘Enhancing Relationships’ and 
Mr Henneveld encouraged Main Roads’ managers and employees to adopt leadership and enhancing relationships as core 
fundamental aspects of all senior roles and he encouraged the incorporation of these components and assessments of these 
skills for any senior position as part of the assessment.  Main Roads traditionally had a strong focus on technical competencies  
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and skills for job applicants and in recent years he encouraged assessment of a broader set of competencies and skills that 
assesses not only technical or job specific skills, but also leadership and relationship skills.  Mr Henneveld stated that Main 
Roads continues to value technical competencies but in senior roles employees are to have complementary leadership, 
management and relationship skills consistent with the many different types of leadership development programs that Main 
Roads has implemented over the last eight years.  This focus relates back to the comments Mr Henneveld made in the Email. 

130 Mr Henneveld stated that in January 2010 he was advised that Mr Malik had offended a long serving regional manager, 
Mr Morey.  When Mr Malik made an allegation that Mr Morey had discriminated against him Mr Henneveld was shown the 
email from Mr Malik to Mr Morey and was given a verbal briefing on the circumstances.  Mr Henneveld was also shown 
another email written by Mr Malik that he had sent to a range of persons, including persons external to Main Roads, whereby 
Mr Malik made a disparaging comment that implies that Main Roads predetermines who is selected for acting opportunities 
prior to the opportunity being advertised.  Mr Malik also incorrectly commented in the same email that Main Roads’ ODD had 
been failing to fill vacant positions and Mr Henneveld received verbal advice at that time that Mr Malik had made a written 
complaint to the OPSSC raising six issues about acting opportunities he was seeking the OPSSC to investigate.  These issues 
led Mr Henneveld to form the view that Mr Malik should formally be counselled with respect to his behaviour towards 
Mr Morey through a letter. 

131 Even though Mr Henneveld stated in the Letter that the stage has been reached that if further unjustified complaints were made 
by Mr Malik that disciplinary action may be taken depending on the circumstances and the situation, he did not threaten to 
terminate Mr Malik.  Furthermore, prior to issuing the Email and the Letter he sought advice on the concerns raised and the 
processes involved and formed the view that Mr Malik has been treated equitably and fairly.  Mr Henneveld felt it was justified 
to consider the impact of the issues, claims and concerns being raised by Mr Malik using a variety of mechanisms upon the 
staff in the ODD, upon selection panel members and managers running recruitment processes. 

132 Mr Henneveld has received a range of comments from managers regarding the intimidation felt when claims have been made 
by Mr Malik regarding the processes they are responsible for and Mr Henneveld had been hesitant in the past to take any 
action.  However, given the ongoing pattern of behaviour on the part of Mr Malik Mr Henneveld thought it was now 
appropriate to take action given the latest allegation Mr Malik had made and given his previous email to Mr Malik on 
13 January 2009. 

133 Mr Henneveld gave evidence that many of the processes arising out of Mr Malik’s complaints have been kept confidential and 
only himself as the Commissioner of Main Roads and one or two other people in the ODD were fully aware of the number of 
claims or issues that Mr Malik had raised. 

134 Mr Henneveld stated that Main Roads uses a ‘counselling’ or ‘line in the sand’ letter approach for employees after an incident 
occurs when the incident viewed in isolation does not warrant disciplinary action but that the pattern of behaviour is occurring 
which may warrant a formal disciplinary process at some stage in the future if the pattern of behaviour continues.  
Mr Henneveld viewed the Letter as a ‘counselling letter’ whereby he is again expressing his concerns and disappointment in 
the style and manner by which Mr Malik challenges management decisions which impact upon him – in this case alleging that 
a regional manager has discriminated against him.  Given that most of Mr Malik’s claims in the past have not been 
substantiated as being significant issues, Mr Henneveld was concerned that this constant pattern of behaviour was being used 
as leverage by Mr Malik to obtain the acting opportunities or promotions that he is seeking. 

135 Mr Henneveld stated that the Letter is not disciplinary in nature as no formal disciplinary warning has been issued or no formal 
disciplinary allegations were made and the Letter expresses a view he has towards Mr Malik’s pattern of behaviour, including 
his style and behaviour in seeking different outcomes from recruitment processes, whether they be permanent or acting.  
Mr Henneveld stated that his comments relate not only to Mr Malik’s breach claims but to the range of approaches he has 
taken to raising concerns or making criticism. 

136 Mr Henneveld stated that the Letter is more strongly worded than the Email as he needed to more strongly counsel Mr Malik 
on expected behaviours.  Mr Henneveld did not refuse to give Mr Malik a right of reply to the Letter as Mr Malik replied to his 
letter on 26 February 2010 raising concerns and issues with the process. 

137 Mr Henneveld gave evidence that he reviewed the executive summary, overall findings and recommendations of Mr Young’s 
2002 report and Mr Flack’s 2005 report.  Mr Henneveld stated that one of the recommendations coming from Mr Flack’s 
report was that Main Roads reviews its recruitment policy and procedures to provide for ‘A policy framework with greater 
emphasis on the Standard and an application of the principles of merit, equity and probity rather than an adherence to detail 
and prescriptive guidelines’ and the report found that there were no serious flaws regarding Main Roads’ overall recruitment 
and selection processes. 

138 In response to Mr Malik’s assertion that he has never made any allegation against a fellow employee, Mr Henneveld stated that 
Mr Young’s 2002 report quotes a submission from Mr Malik as follows, that ‘Fairness and equity have been continuously 
denied to me by the Human Resources Directorate.  The selection process has been selectively changed by Manager Human 
Resource Services to disadvantage me’.  This report also states that the broad issues raised by Mr Malik focussed on the 
alleged changes of policy interpretation made by Mr McKelvie and that the human resources directorate had applied 
inconsistent and unwritten variation to policies in consideration of his applications and thereby has directly racially 
discriminated against him and Mr Henneveld considered Mr Malik’s claims to be allegations against both Mr McKelvie and 
the entire human resources directorate.  In his email of 15 January 2010 Mr Malik also stated to Mr Morey that ‘I consider 
your action as discriminatory’ which he considered to be an allegation against Mr Morey and Mr Malik has questioned a range 
of management decisions regarding selection panel decisions and had not just sought feedback on his written application and 
interview performance.  Mr Malik also questioned the constitution of the panel of the Level 7 Project Management Practice 
Manager role, the assessment of written applications, assessment of qualifications, the selection criteria and modification of the 
selection panel for this position. 
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139 Mr Henneveld stated that he believed that Mr Malik’s approach is to challenge selection panels, or the supervisor relevant to 
acting opportunities when Mr Malik either does not receive a promotion or acting opportunity and Mr Henneveld does not 
accept that Mr Malik’s intentions are motivated by a desire to improve selection processes to make the process open, 
transparent and fair as Main Roads reviews and improves it practices on an ongoing basis regardless of whether complaints are 
made or are not made. 

140 Mr Henneveld stated that Mr Malik’s approach towards Main Roads has been both negative and fruitless given that 
Mr Young’s 2002 report, Mr Flack’s 2005 report and Mr Pepper’s 2010 audit report all determined that there were no 
significant issues with Main Roads’ recruitment, acting and selection processes in terms of fairness and equity.  Mr Henneveld 
believes in an employee’s right to challenge processes which they believe are unfair or inequitable and he does not want to 
impinge on the rights of an employee to legitimately challenge a recruitment decision.  However, given the ongoing claims and 
previous outcomes from investigating the concerns Mr Malik has raised he believed that it was appropriate to advise Mr Malik 
that he viewed his approach as being contrary to Main Roads’ values such as ‘Working Together’ and ‘Family’ and its code of 
ethics.  Mr Henneveld stated that it was essential to make Mr Malik aware that Main Roads cannot condone such ongoing 
behaviour and he needed to counsel him that it is reaching a point where if he continues to make unjustified allegations or raise 
concerns which are not legitimate that Main Roads considers this behaviour to be inconsistent with its values and code of 
ethics and as such he should refrain from continuing with such behaviour. 

141 Mr Henneveld stated that where the Letter refers to an email sent to people outside Main Roads this is a reference to the email 
sent by Mr Malik dated 27 January 2010 which Mr Taya brought to his attention.  Mr Henneveld stated that he sent the Letter 
because he was concerned about the ongoing trend by Mr Malik of grievance complaints and about making accusations to 
work colleagues and he was concerned that Mr Malik had not taken any notice of what he had told him in the Email sent to 
him in January 2009.  Mr Henneveld stated that he wanted to see a change in Mr Malik’s behaviour and approach and if that 
did not occur he was on notice that disciplinary action may be taken but he did not believe that it was required at the time he 
sent both the Email and the Letter.  Mr Henneveld stated that Mr Malik had made serious allegations of discrimination and 
there were allegations made of the process for selecting people for acting opportunities and when taking these things together 
and the trend and the history in relation to Mr Malik’s complaints this resulted in him writing the Letter.  Mr Henneveld stated 
that he did not have a meeting with Mr Malik after he sent him this correspondence because Mr Malik wanted to continue to 
discuss issues he had raised in his correspondence and not issues about him conducting himself more appropriately and as 
Mr Henneveld did not want to go over historical issues previously raised by Mr Malik there was no point in having a meeting.  
Mr Henneveld stated that he believed that Main Roads’ values were important to the way in which Main Roads operated and it 
contained expectations of employees and when behaviour was not in accord with these values then he had concerns.  
Mr Henneveld stated his correspondence to Mr Malik was written in the context of Mr Malik not conforming to Main Roads’ 
values. 

142 Under cross-examination Mr Henneveld confirmed that he was concerned about Mr Malik’s comments in his email dated 
8 January 2009 because the selection panel process was still ongoing and it would be unfair to other applicants if he had a 
meeting with Mr Malik.  Mr Henneveld disputed that if there was a problem with the selection panel processes that it was 
appropriate to raise this with him in his role as the Chief Executive Officer prior to him signing off on the selection panel’s 
recommendation.  When it was then put to Mr Henneveld that Mr Malik had no other recourse Mr Henneveld responded by 
saying he understood that Mr Malik had put in a breach claim in relation to this application and even if he did not meet the 
criteria and was not interviewed he could still appeal the selection process.  Mr Henneveld stated that he understood Mr Malik 
was also told by the chairperson of the selection panel how he could deal with his claim that there had been a misuse of the 
process.  When Mr Henneveld was again asked that as Mr Malik had no right of appeal it was appropriate for Mr Henneveld to 
overview the selection process, Mr Henneveld reiterated that he understood that Mr Malik had a right of appeal and meeting 
with him was inappropriate if the selection process was ongoing and incomplete. 

143 Mr Henneveld denied that he made allegations against Mr Malik in the Email and Mr Henneveld disagreed that he made 
serious findings against Mr Malik in the Email and he stated that he only made statements of fact. 

144 Mr Henneveld stated that he was aware that there was a small group of engineers who were concerned about de-engineering 
within Main Roads and he stated that some positions do not require an engineering degree and this was a different approach to 
the past.  Mr Henneveld stated that even though Mr Malik’s email to him on 8 January 2009 was the first time that Mr Malik 
had raised an issue with him in four and a half years Mr Henneveld did not believe that this was at odds with the statement 
about him having an extensive history of grievances he made in the Email.  Mr Henneveld confirmed that he did not have any 
discussions with Mr Malik about the views contained in his email he sent to Mr Henneveld on 8 January 2009. 

145 Mr Henneveld stated that Mr Young’s report concluded that most of Mr Malik’s complaints were unsubstantiated. 
146 Mr Henneveld disagreed that Mr Malik was denied natural justice with respect to serious allegations made against him in the 

Email as he did not make any allegations against Mr Malik.  Mr Henneveld reiterated that he could not discuss the matters 
raised in Mr Malik’s email on 8 January 2009 given the selection process was ongoing and he referred Mr Malik to Mr Ladner 
for a discussion about Main Roads’ values so that Mr Malik could understand what Mr Henneveld was talking about in the 
Email.  Mr Henneveld gave evidence that the reference in the Email to Mr Malik having an extensive history of grievances and 
breach applications was based on his review of a range of documentation in relation to Mr Malik.  Mr Henneveld stated that he 
believed that Mr Malik had lodged a high number of appeals between 1999 and July 2002 and he was aware that Mr Malik had 
withdrawn some appeals and he did not appeal other positions that he was unsuccessful in obtaining. 

147 Mr Henneveld denied that a report undertaken by Ms Heath on behalf of the OPSSC in 2004 in relation to a Management 
Systems Manager Level 6 position found that three breaches had occurred and Mr Henneveld stated that the OPSSC found one  
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breach of the Recruitment, Selection and Appointment Standard in this instance.   Mr Henneveld stated that non-material 
breaches may have substance depending on the nature of the breach and the impact on Main Roads’ processes or the outcome 
of a particular process. 

148 Mr Henneveld stated that he had a discussion with Mr Taya prior to sending the Email and he advised him that it was 
inappropriate to meet with Mr Malik whilst the selection process was ongoing.  Mr Henneveld stated that he sent the Letter 
because he was concerned that Mr Malik had accused another employee of discrimination and his conduct and behaviour was 
not in accord with Main Roads’ values and he was disappointed that Mr Malik had made this allegation.  Mr Henneveld denied 
that he made serious allegations against Mr Malik in the Letter and stated that he only made a statement about the seriousness 
of Mr Malik’s claim in the email he sent to Mr Morey on 15 January 2010.  Mr Henneveld stated that he did not meet 
Mr Malik to discuss his allegation of discrimination to find out his intentions because he wanted to tell him that his behaviour 
needed to change as opposed to having a discussion about whether discrimination occurred and Mr Henneveld understood that 
the allegation of discrimination against Mr Morey was not proven so the matter was closed.  When asked whether or not 
Mr Malik had been denied natural justice and should have been entitled to explain what he meant, Mr Henneveld stated that in 
light of Mr Malik’s complaint history and as Mr Morey was upset and Main Roads had investigated Mr Malik’s claim and 
found it lacked substance it looked like it was another series of complaints being made by Mr Malik.  As Mr Malik had not 
improved his behaviour with respect to his treatment of colleagues the Letter to him was generated in this context.  
Mr Henneveld said that he did not have many other options to respond to Mr Malik but to do it in this manner.  Mr Henneveld 
stated that after receiving Mr Malik’s claim of discrimination and after seeing the email dated 27 January 2010 he did not 
become angry and upset and he maintained that he responded to Mr Malik in a considered manner after receiving advice from 
the ODD. 

149 Mr Henneveld maintained that Mr Malik’s comments in the email dated 27 January 2010 were a slur on Main Roads’ 
processes and had been sent to persons outside of Main Roads.  When it was put to Mr Henneveld that in this email Mr Malik 
was saying that a position would be given to the best person for the position and Mr Henneveld should have spoken to 
Mr Malik to clarify what he was saying Mr Henneveld re-iterated that it was clear that Mr Malik’s comments about 
appointments to acting positions being predetermined was a slur on Main Roads and this email had gone to people outside 
Main Roads.  Mr Henneveld disputed that an investigation should have been held into why the email Mr Malik sent on 
27 January 2010 was sent to people outside Main Roads and he stated that the interpretation of what Mr Malik stated was clear.  
Mr Henneveld stated that he sent the Letter to Mr Malik after receiving a complaint from Mr Malik that he had been 
discriminated against and he had made comments about Main Roads’ operations to people outside of Main Roads, it was clear 
what Mr Malik had said and it was therefore inappropriate to talk to him about what he meant and even if Mr Malik’s email 
was mistakenly sent to external recipients it was still inappropriate of him to make the comments he did. 

150 Mr Henneveld could not recall meeting any employee who had made complaints about a selection process during this process. 
151 Mr Henneveld described the Email and the Letter as expressions of concern and disappointment and encouragement of him to 

change his behaviour and he said that they could be considered counselling.  When asked if counselling should include a 
discussion with the employee concerned Mr Henneveld stated that Mr Malik had previously had discussions and had been 
given assistance in the form of development work associated with communications and he asked Mr Ladner to assist Mr Malik. 

152 Mr Henneveld understood that Mr Flack’s report in 2005 arose as a result of ten complaints made to the OPSSC about Main 
Roads’ recruitment and selection processes, six of which were made by Mr Malik and Mr Henneveld stated that he was aware 
that persons were not prepared to sit on interview panels for positions that Mr Malik was an applicant for. 

153 Mr Henneveld disputed the proposition put to him that key deliveries were not mentioned in job advertisements which made it 
difficult for people to comply with them and he said it was common sense to cross reference the selection criteria against the 
duties required of a position. 

154 Under re-examination Mr Henneveld stated that it was inappropriate to meet with Mr Malik whilst a selection process was 
ongoing as other employees subject to the process could have used this as a ground of appeal. 
Applicant’s submissions 

155 The applicant claims that two disciplinary notices sent by Mr Henneveld on 13 January 2009 and 22 February 2010 to 
Mr Malik were not justified and should not have been issued in the absence of a fair process or natural justice.  The applicant 
argues that this correspondence constituted warning notices to Mr Malik and they are therefore disciplinary in nature and are 
not counselling as both notices contain allegations and conclusions made by and reached by Mr Henneveld about Mr Malik’s 
alleged misconduct and inappropriate conduct.  The applicant argues that Mr Henneveld made allegations about and reached 
conclusions against Mr Malik in his two warning notices without meeting Mr Malik to discuss these issues and the failure to 
have a meeting with Mr Malik meant that Mr Malik did not have an opportunity to give his views about each issue, nor to 
identify any mitigating circumstances or otherwise to defend his conduct or to put his actions in the relevant context.  The 
applicant also argues that only matters directly relevant to these two disciplinary warnings are relevant to this hearing. 

156 The applicant argues that Main Roads does not have a policy which provides for counselling or a ‘line in the sand’ approach 
and certainly not when allegations of serious misconduct or inappropriate work behaviour have been made against an 
employee.  The applicant does not oppose a counselling policy however it opposes a policy designed as a means to avoid 
having to treat an employee fairly and without providing him or her with natural justice.  The applicant argues that three 
examples of Main Roads’ ‘counselling’ letters provided by the respondent at the hearing were all written by the employee’s 
manager, not the Chief Executive Officer, there was a meeting with each employee concerned and employees were given the 
opportunity to respond to the issues raised.  Mention was made of ‘counselling’ in all but one of these letters which was not the 
case with Mr Henneveld’s two warnings to Mr Malik and in one instance after a counselling meeting was held at which 
specific issues were identified with the employee and standards explained, the employee was given the opportunity to respond. 
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157 The applicant submits that Mr Henneveld failed to follow the requirements of Clause 58. - Discipline of the Main Roads APEA 
Enterprise Bargaining Agreement 2007, in particular the following clauses: 

58.1 Where an allegation of misconduct or inappropriate work behaviour is made against an employee, the matter 
shall be subsequently acted upon in accordance with the provisions of this clause. 

58.2 Through all investigations and actions, Main Roads shall ensure that the principles of fairness, equity and 
natural justice are adhered to. 

58.3 Employees suspected of misconduct or inappropriate work behaviour will be informed in writing, of the 
allegations, immediately following the incident or as quickly as practicable. 

58.4 Main Roads shall provide employees with copies of all documentation relevant to their alleged misconduct or 
inappropriate work behaviour. 

158 The applicant maintains that when determining whether Mr Malik was treated fairly, the questions to be addressed in relation 
to each of the allegations contained in the two items of correspondence are as follows: 

• were the allegations against Mr Malik fairly, properly and objectively investigated? 

• was Mr Malik accorded the opportunity to put his view forward on each issue and to defend himself before an 
impartial and unbiased adjudicator before conclusions as to facts were drawn? 

• which allegation(s) against Mr Malik’s conduct were true and of substance? 

• if there is truth or substance to a particular allegation, how serious is it having regard to its nature, its legality or 
illegality and how far back in the past it was committed, whether such conduct had been accepted without comment 
in the past and what counselling the employer has conducted to bring to Mr Malik’s attention its view of his 
conduct? 

159 The applicant submits that the Commission should not make a judgement about whether some elements of the correspondence 
might or should stand and if an issue remains open the Commission should not edit the disciplinary warning.  If Mr Malik was 
treated unfairly and denied natural justice on a matter of substance then this issue can be referred back to the respondent for a 
proper investigation. 

160 The applicant opposes the introduction of the email trail concerning de-engineering in which Mr Malik’s contribution went to 
persons outside Main Roads as this email was not raised in either disciplinary warning, it is irrelevant to this hearing and it 
should be dealt with by Main Roads having regard to the need for a fair hearing. 

161 In relation to the Email the applicant maintains that: 

• the email from Mr Malik dated 8 January 2009 to Mr Henneveld was legitimate and did not justify Mr Henneveld’s 
‘concern and disappointment’. 

• the reason for Mr Malik’s email was explained by the applicant in its letter to the respondent dated 20 January 2009 
when the applicant stated that Mr Malik had every right to raise legitimate concerns in regard to anomalies in the 
recruitment and selection process that he had participated in without fear of harassment, bullying or intimidation.  
The applicant also denied that Mr Malik was disrespectful to members of the selection panel in his email dated 
8 January 2009 rather he was making the point that no senior civil engineers who were highly experienced in the 
project management of road/bridge design and construction were on the selection panel unlike previous selection 
panels which had determined that Mr Malik met the same or similar criteria for the same or similar positions. 

• the applicant maintains that Mr Henneveld may have formed a different view if he had agreed to Mr Malik’s 
suggestion in his email dated 8 January 2009 that they meet to discuss his concerns about the selection process. 

• the applicant rejects Mr Henneveld’s allegation that Mr Malik had an extensive history of grievances and repeated 
breach applications which for the most part have lacked substance.  As at 13 January 2009 Mr Malik had not lodged 
any breach appeals after September 2004 and he had lodged 14 appeals between 1999 and September 2004 which 
were legitimate and were lodged in accordance with recognised statutory rights established by the PSM Act.  All 
appeals were on the basis that selection panels had not followed established or best practice procedures to ensure 
fairness and transparency and reviewers found eight breaches of selection processes or situations where a reviewer 
had concerns about the selection processes followed by selection panels and three were breaches material to the 
outcome.  The applicant rejects the respondent’s view that five findings which were not material to the outcome 
were of no substance. 

• the applicant argues that the granting of unpaid development leave to Mr Malik in accordance with Main Roads’ 
policy and other issues concerning professional development is irrelevant to this hearing. 

• the applicant argues that there is no evidence to support Mr Henneveld’s assertion that Mr Malik’s attitude to his 
work is at odds with Main Roads’ values.  On the contrary, Mr Malik’s manager believes him to be a competent 
professional engineer, a hard working and diligent employee who values honesty and equity in his dealings with 
others and who has had a good rapport with his colleagues.  Prior to the Email no allegation about Mr Malik’s poor 
attitude to work or colleagues or disrespect for colleagues or breach of Main Roads’ values has been put to 
Mr Malik. 

• the meeting between Mr Malik and Mr Ladner on 14 January 2009 does not salvage the failure of Main Roads to 
accord him natural justice.  Allegations were made and conclusions reached by Mr Henneveld and no invitation was  



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     2065 
 

extended to Mr Malik to respond, rather he was told to meet Mr Ladner so he could be advised about Main Roads’ 
values and the behaviours expected of him.  Even if Mr Malik had been invited to respond to the conclusions 
reached by Mr Henneveld, which he was not, this would still have represented a failure to provide Mr Malik with 
natural justice as this would have required a subordinate employee, Mr Ladner to objectively and fairly hear 
arguments to overturn Mr Henneveld’s concluded views. 

162 In relation to the Letter the applicant maintains that: 

• Mr Malik’s past experience with his expressions of interest for temporary engineering positions in the Northam 
region justified his question directed to Mr Morey in his email dated 15 January 2010. 

• Mr Malik believed that Mr Morey had formed a prejudicial view of him based on the difficulties he had had with 
Brierty Contractors on a contract involving the Great Northern Highway which had been reported to the senior 
managers committee.  Mr Malik felt affronted because he had represented Main Roads in good faith throughout this 
contract and he believed ‘bad mouthing’ from Brierty had unfairly created a poor perception of him by Mr Morey 
whom he had never met.  Without allowing any explanation from Mr Malik, Mr Henneveld rejected Mr Malik’s 
view that Mr Morey’s action was discriminatory.  Mr Malik wrote to Mr Henneveld on 26 February 2010 
explaining why he said what he did and he proposed a meeting with Mr Henneveld but he refused this proposal and 
requests by the applicant for a meeting and later requests for an independent investigation. 

• having regard to the way Mr Malik perceived he was treated and the information he was relying on it is not difficult 
to understand why he used the word ‘discriminatory’ in his email.  It may have been a poor choice of words because 
of the potential for misunderstanding that it was of a racial nature, however, there was no justification for 
Mr Henneveld’s allegation to Mr Malik that his words meant that he does not treat his fellow employees with 
respect or brings Main Roads and his fellow employees into disrepute.  A prior meeting with Mr Malik would have 
shed light on this issue and may have resulted in Mr Henneveld adopting a different position. 

• Mr Henneveld incorrectly alleged that Mr Malik’s email was circulated outside Main Roads and a prior meeting 
with Mr Malik would have revealed this to Mr Henneveld. 

163 Even though Main Roads accepts that Mr Malik’s email to Mr Morey did not go to external parties, apart from the union, the 
applicant rejects the respondent now relying on a different email in support of Mr Henneveld’s view that Mr Malik breached 
Main Roads’ Code of Conduct and the Public Sector Code of Ethics. 

164 The applicant submits that Mr Malik was treated unfairly with respect to the two disciplinary warnings issued by 
Mr Henneveld on 13 January 2009 and 22 February 2010 in that: 

• the allegations made by Mr Henneveld against Mr Malik in his two disciplinary warnings were not fairly, properly 
and objectively investigated. 

• Mr Malik was not given an opportunity to put his view forward on each issue raised in these warnings and to defend 
himself before an impartial and unbiased adjudicator before any conclusions were reached. 

• most if not all of the allegations against Mr Malik’s conduct were not true and/or lacked substance. 

• all of the allegations involved conduct which involved Mr Malik exercising his lawful rights. 

• apart from the allegations concerning Mr Malik’s email to Mr Morey, most if not all of the other allegations refer to 
‘ancient’ matters in so far as they went back to 1999. 

• prior to Mr Henneveld’s first disciplinary warning Mr Malik had never before been warned about his conduct nor 
had he been advised or counselled that his behaviour was wrong and that he should cease doing these things. 

165 The applicant claims that Mr Malik’s evidence should be accepted as he gave his evidence in an open manner, his evidence 
was direct and he was familiar with the issues about which he was giving evidence.  Furthermore he was not cross-examined 
about critical matters. 

166 Mr McKelvie was not involved in many of the discussions relating to Mr Malik and the applicant argues that his memory was 
unreliable.  The applicant also disputes that Mr McKelvie spent half of his time dealing with issues relevant to Mr Malik.  The 
applicant argues that Mr Taya was evasive during cross-examination and was not forthcoming on some issues.  The applicant 
argues that at times Mr Henneveld gave inconsistent evidence and he was dishonest when giving evidence about whether or 
not Mr Malik had lodged breaches that had substance.  Mr Henneveld stated in the Letter that Mr Malik’s claim that Mr Morey 
had discriminated against him was a serious matter however he was evasive whilst giving evidence about this issue with 
respect to whether or not Mr Malik’s behaviour in this regard was inappropriate.  Mr Henneveld’s evidence about whether or 
not he was prepared to have a meeting with Mr Malik after writing the Letter was not credible and the applicant disputes that 
Mr Henneveld would have met with him if Mr Malik had organised a meeting and in any event Mr Henneveld had no intention 
of meeting with Mr Malik as he rejected meeting with him in a letter sent to Mr Malik dated 10 March 2010.  The applicant 
argues that Mr Henneveld’s evidence in this regard was therefore disingenuous and false.  The applicant maintains that 
Mr Henneveld gave inconsistent evidence about whether or not the correspondence he gave to Mr Malik constituted 
counselling.  In Mr Henneveld’s correspondence to Mr Malik he made a number of findings which Mr Malik disputes and 
Mr Henneveld had no discussions with Mr Malik about these matters nor was an investigation held into these serious issues 
and the applicant argues that Mr Henneveld never intended to counsel Mr Malik.  The applicant maintains that Mr Henneveld’s 
claim that it was inappropriate to see Mr Malik whilst the selection process was in place in January 2009 was a matter only 
raised during Mr Henneveld’s cross examination and notwithstanding this other employees have seen Mr Henneveld in similar 
circumstances prior to January 2009.  Mr Henneveld could have also replied to Mr Malik saying it was inappropriate to meet to  
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discuss the issues at that point in time instead of making the allegations in the Email.  Furthermore Mr Taya gave evidence that 
Mr Malik should have seen Mr Henneveld if he was not happy with the Email response from Mr Henneveld on 13 January 
2009. 

167 The applicant maintains that Mr Malik was unaware that when applying for positions applicants now need to address key 
deliveries and Mr Norris also gave evidence that he was not aware of this requirement.  The applicant maintains that this 
requirement is also contrary to Main Roads’ recruitment, selection and appointment guidelines. 

168 The applicant maintains that Mr Malik had no other recourse but to complain to Mr Henneveld on 8 January 2009 about the 
selection process for the position the subject of his email. 

169 The applicant disputes Mr Henneveld’s assertion that Mr Malik has an extensive history of grievances and repeated breach 
applications that for the most part have lacked substance.  Mr Malik chose not to appeal his selection for a position on 
14 occasions which demonstrates that he did not pursue frivolous or vexatious claims, contrary to the report by Ms Jarman and 
Mr Young’s report.  The applicant also maintains that the reports completed by Ms Jarman and Mr Young referring to 
Mr Malik making frivolous or vexatious claims are wrong and unfair given Mr Malik’s evidence at the hearing about the 
appeals he lodged. 

170 The applicant argues that the report completed by Mr Flack in April 2005 should be given greater weight than the final report 
which the OPSSC issued in September 2005.  Mr Flack’s initial report made substantial criticism of Main Roads and little was 
in the report to commend Main Roads.  There was also no mention in his report about a series of complaints by one employee 
unlike the final report and Mr Flack did not interview Mr Malik and he only looked at one breach claim made by Mr Malik.  
As the final report refers to multiple claims made by Mr Malik he should have been given the opportunity to respond before 
the final report issued to give his side of the story about whether or not he was a troublesome individual who lodged numerous 
appeals. 

171 The applicant disputes that the Letter was referring to the email chain that Mr Malik was a part of dated 27 January 2010 and 
the only way the Letter could be read is by reference to the email from Mr Malik to Mr Morey which was not sent to anyone 
outside of Main Roads apart from the union which was not an issue for the respondent.  The applicant argues that the email 
exchange dated 27 January 2010 was in error and only Mr Malik was singled out for disciplinary action in relation to this 
exchange.  Mr Malik confirmed at the hearing that the ODD filled temporary vacancies and he was not cross-examined on 
what he meant by his statement in the email and the respondent assumed that his statement was sarcastic.  Mr Malik was also 
not given any opportunity to explain his position nor was he asked about sending the email to people outside Main Roads 
which was an innocent mistake. 

172 The applicant concedes that in early 2002 Mr Malik accused human resources of discriminating against him and this was dealt 
with in Mr Young’s report but this was ancient history. 

173 The applicant therefore submits that the Commission should issue the orders it is seeking. 
Respondent’s submissions 

174 The respondent submits that it was appropriate that the Email and the Letter sent to Mr Malik by Mr Henneveld refers to 
Mr Malik’s employment history especially in respect to the manner in which he challenges decision making about Main 
Roads’ recruitment and selection decisions relevant to him.  The respondent maintains that the Commissioner of Main Roads is 
responsible for taking action with respect to Mr Malik as employees within the ODD are limited in reporting Mr Malik’s 
behaviour due to a potential bias claim against them as Mr Malik has previously made formal discrimination allegations 
against employees in the ODD. 

175 The respondent submits that when Mr Henneveld wrote the Email and the Letter to Mr Malik he was fully informed and aware 
of Mr Malik’s employment background with Main Roads and he took this knowledge into consideration when preparing this 
correspondence and the respondent submits that the Email and the Letter should be read as a whole and not dissected into 
components. 

176 Given past findings of investigations and audits in relation to issues raised by Mr Malik Mr Henneveld did not believe at the 
time he wrote to Mr Malik that going over such issues again was justifiable, particularly given claims of discrimination by 
Mr Malik against Main Roads and its human resources directorate as well as a specific manager in a range of recruitment and 
selection processes as well as other issues that were previously investigated and dismissed.  The respondent maintains that 
Mr Malik has a long history of challenging decisions and making complaints and allegations and these challenges and 
complaints go beyond simply lodging breach claims about public sector standards.  Many of these formal claims are within 
Mr Malik’s legal rights however reviewers have described some of his claims as ‘frivolous’ or ‘vexatious’. 

177 The respondent acknowledges that during a period of about four years the number of complaints made by Mr Malik were much 
lower.  However, during this period Mr Malik received an acting opportunity followed by a promotion, followed then by 
another acting opportunity and he was given approval to take leave without pay for secondary employment purposes for two 
years.  However, upon his early return from this leave Mr Malik again showed signs of his former complaint based behaviour 
which Main Roads’ management believed were not consistent with its values and Main Roads believed that Mr Malik was 
being negative in his approach. 

178 The respondent maintains that investigating Mr Malik’s complaints are resource intensive, can be destabilising and may have a 
negative impact upon the persons and managers being investigated.  Complaints made by Mr Malik have been found to be 
largely unsubstantiated and the respondent submits that many of the complaints or breaches lodged by Mr Malik focus on 
technical aspects of rules and standards.  The respondent argues that when challenging decision making or making formal 
claims, Mr Malik also often focuses upon the same issues. 
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179 Even after Mr Malik became aware that he had been rated unsuitable for the Northam acting opportunity he still sought to 
challenge this process and in relation to other acting opportunities, Mr Malik has lodged almost identical applications for 
different positions and his applications appear to fail to recognise how the selection criteria being addressed need to be linked 
back to the nature of the job itself.  Mr Malik is more than willing to blame others or a process when failing to succeed in 
obtaining an acting opportunity or promotion, rather than considering his job application techniques, and Mr Malik does not 
recognise his own contribution to the assessments of his applications. 

180 Main Roads implemented a values based approach to performance eight years ago focussing on values, ethics, behaviours and 
attitudes rather than rules upon which it seeks to create business drivers and this approach has also resulted in a greater 
emphasis on leadership and management competencies and relationship management.  These are now considered important 
when assessing persons for senior roles regardless of whether they are senior technical/professional roles or management roles.  
As values are a cornerstone of Main Roads’ culture and form part of an employee’s contract of employment the evidence 
suggests that Mr Malik’s actions do not reflect the values of ‘Family’, ‘Working Together’ and ‘Professionalism’.  
Furthermore, the aggressiveness of statements made by Mr Malik in a range of matters and correspondence relating to various 
employees and managers is disrespectful to his Main Roads colleagues. 

181 The respondent submits that in the Email and the Letter Mr Henneveld was expressing his point of view that Mr Malik had 
concerned and disappointed him because of his long history of continual complaints, claims, grievances and concerns – not 
solely his actions regarding the Infrastructure Delivery Directorate position and the Northam position.  Prior to the Letter being 
drafted, Mr Henneveld requested the ODD to review the processes to determine if the proper recruitment processes had been 
followed and it advised Mr Henneveld that the processes followed had been correct.  After Mr Morey received the email from 
Mr Malik on 15 January 2010 alleging discrimination, Main Roads sought advice which indicated that taking disciplinary 
action in response to Mr Malik’s email could be problematic and the respondent therefore opted to take another course of 
action.  The respondent argues that the Letter and the Email are meant to express a point of view that being of concern and 
disappointment and is advisory in nature and they are not disciplinary letters. 

182 The respondent believes it was fair to advise and counsel Mr Malik about his behaviour and the respondent believes it is fair 
for an employer to advise an employee that if they continue with an approach of raising unjustified concerns, and making 
unjustified complaints and allegations, grievances or any claims which are found to be frivolous or vexatious then they may 
consider disciplinary action in the future.  The respondent believes that in the past it has allowed Mr Malik ample scope to 
pursue his claims and the respondent submits that it should be permitted to advise an employee with this background and 
history that their approach is not justifiable particularly if the claims being reviewed or investigated continue to be 
unsubstantiated. 

183 The respondent submits that no allegations against Mr Malik were made in Mr Henneveld’s correspondence.  Mr Henneveld 
raised concerns and disappointment and included points of view formed on the basis of Mr Henneveld’s detailed knowledge 
and background of Mr Malik and the numerous issues he had raised, including issues raised by Mr Malik in meetings with 
Mr Henneveld.  As Mr Henneveld had a full and detailed knowledge of the range of issues raised by Mr Malik over the years it 
was appropriate for him to respond personally to Mr Malik. 

184 The respondent disputes Mr Malik’s claim that he has never been counselled about his attitude or conduct given the letter 
Mr Martin sent to Mr Malik in 2002, Mr Ladner’s discussion with Mr Malik on 14 January 2009 and the Email. 

185 The respondent believes that an ongoing conflict between Mr Malik and Main Roads’ management will continue to occur if 
some of Mr Malik’s patterns of behaviour do not change.  The respondent argues that Mr Malik has been treated fairly 
throughout the years and his various grievances, complaints, concerns and breach claims have been thoroughly investigated in 
a fair and reasonable manner and the respondent is now concerned that Mr Malik will use different mechanisms and process to 
tie up resources and destabilise recruitment processes and this will have a negative impact upon managers undertaking 
recruitment processes.  The respondent acknowledges that it has an obligation and duty of care to address matters and issues 
affecting employees, however, the issues with respect to Mr Malik have been going on for many years and have had a 
considerable impact on the day-to-day business of Main Roads.  Notwithstanding this, Main Roads has dealt with this current 
matter without excessive formality whilst still affording natural justice to Mr Malik. 

186 The respondent argues that reports completed in relation to complaints raised by Mr Malik, including both the reports relating 
to individual claims and the broader review reports, combined with the chronology of agreed events demonstrates that most of 
the issues raised by Mr Malik have lacked substance.  No significant problems with Main Road’s recruitment processes 
regarding either permanent or acting opportunities have been found.  The respondent submits that the outcomes of reviews 
initiated by Mr Malik and breach claims made by him and correspondence relating to both promotion and acting opportunities 
have had little merit.  The respondent therefore argues that this supports Mr Henneveld’s contention that Mr Malik’s approach 
is negative and destabilising. 

187 The respondent submits that as a result of a large number of complaints being made by one individual, which the respondent 
believes is Mr Malik, the OPSSC has undertaken two audits of Main Roads’ recruitment and selection processes with the 
second audit looking at acting opportunities.  Both reports found that Main Roads complied with the standards, there were no 
significant problems with Main Roads’ human resources processes and there was no indication of racial discrimination. 

188 When Mr Henneveld sent the Email to Mr Malik the final stages of the recruitment process for this position were taking place 
and he could not discuss with a job applicant the substantive issues raised by Mr Malik in his email.  Mr Henneveld asked the 
ODD to undertake internal reviews of the process prior to responding and he requested Mr Malik’s Executive Director, 
Mr Ladner to meet with Mr Malik to focus the discussion on Main Roads’ values, Mr Malik’s behaviours and his impact on 
others. 
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189 The respondent maintains that the concerns raised in the Letter were the same as those raised in the Email except this time 
Mr Malik was making allegations against Mr Morey.  The issues raised in Mr Malik’s 2009 email to Mr Henneveld were 
investigated and dismissed as part of the breach claim and were therefore unfounded.  Mr Malik’s claims about Mr Morey in 
his email were also without foundation.  The main concern for Main Roads with respect to Mr Malik’s claim was the impact on 
other employees. 

190 The respondent submits that the Email response and the Letter in question are not formal disciplinary warnings nor an outcome 
of a disciplinary process, but they are requests that no more unjustified allegations be made by Mr Malik.  Specifically, 
Mr Henneveld was requesting that Mr Malik refrain from making unjustified allegations and in doing so he raised relevant 
issues and detail within the Email and the Letter justifying why he was making such a request.  The respondent argues that the 
Commission should consider the totality of the Email and the Letter, including its overall meaning, intent and purpose.  The 
respondent submits the Email is positive in nature and not dissimilar to the message conveyed by the Commissioner of Main 
Roads to Mr Malik in 2002.  The respondent believes that initially starting with a counselling style approach is a preferred 
approach to disciplining an employee as Main Roads considers discipline to be a tool of last resort.  The respondent also claims 
that it is fair to advise an employee that discipline may be taken in the future if their current patterns of attitude and behaviour 
do not improve and the respondent’s approach to behaviour and conduct issues has been to use management prerogative to 
often deal with such matters outside of the formal disciplinary process. 

191 The respondent maintains that at the time the Letter was issued there were a number of matters before Mr Henneveld relating 
to Mr Malik - two emails to Mr Morey, the email about acting in general and a compliance audit of acting as a result of his 
complaints.  Although it was the line ‘I find your actions discriminatory’ which was the catalyst for the Letter, there were a 
number of issues relevant to Mr Malik when the Letter was drafted.  The respondent believes it has demonstrated that these 
issues had been brought to Mr Malik’s attention on a number of occasions previously and the respondent therefore does not 
believe it was unreasonable to formally raise these concerns in writing with Mr Malik.  Even though Mr Henneveld used a 
different term to counselling when communicating with Mr Malik he was talking about the same process and his evidence was 
that they were not disciplinary letters. 

192 The respondent disputes that Mr McKelvie gave evidence that he spent 50 percent of his time dealing with issues relevant to 
Mr Malik and maintains that his evidence in this regard only related to a specific period. 

193 The respondent argues that the issue of addressing key deliveries in job applications is not a new one and common sense 
dictates that these are relevant when an employee applies for a position. 

194 The respondent maintains that it is unclear what Mr Flack’s involvement was after he completed his initial report in 2005 and 
there was no evidence about the nature of the process adopted by the OPSSC in completing this report and it was only fair that 
the respondent be able to comment on the draft report. 

195 The respondent maintains that Mr Ladner’s discussion with Mr Malik after Mr Henneveld sent the Email to Mr Malik was a 
conversation about Main Roads’ values and the tenor of the meeting was not threatening or coercive.  The respondent also 
maintains that the email chain dated 27 January 2010 clearly states that Mr Malik believed that appointments to positions were 
pre-determined. 

196 The respondent therefore argues that the orders being sought by the applicant not issue. 
Findings and conclusions 
Credibility 

197 I listened carefully to the evidence given by each witness and closely observed them.  It is my view that apart from Mr Malik 
each witness gave their evidence honestly and to the best of their recollection so I therefore accept the evidence they gave.  I 
find that there were some minor discrepancies in the evidence given by Mr Henneveld however I accept his evidence as it is 
my view that the evidence he gave about the reasons for writing the Email and the Letter and the background to this 
correspondence was in the main consistent and not broken down during extensive cross examination. 

198 I have concerns about the veracity of the evidence given by Mr Malik and the manner in which Mr Malik gave his evidence. 
199 I find that at times Mr Malik gave inconsistent evidence.  In evidence in chief Mr Malik stated that he had never made any 

allegation of a disrespectful nature against another employee yet he stated the following under cross-examination when 
questioned about the findings of the independent reviewer Mr Young who investigated a claim by Mr Malik that Main Roads’ 
human resources directorate and Mr McKelvie had discriminated against him: 

Now, before I proceed to go through a few issues regarding this document, Mr Malik, can I refer you back to your witness 
statement and in paragraph 12 of your witness statement, you made a specific statement that you had made no allegations 
that you'd made, "I'd never made any allegation of a disrespectful nature against any employee as alleged by Mr 
Henneveld."  That is your … that is your evidence?---Yes. 
Okay. Did Mr Steve Young find any in this document … find any finding of discrimination or racial discrimination by 
Mr John McKelvie or Human Resources Services Directorate?---Well, I'm not … I haven't … the first … the report, I 
haven't … have to go through the entire report if - - -  
Okay.  If I … if I could now therefore refer you, Mr Malik, to the first dot point under the executive summary where it 
states, "There was no available evidence to substantiate the claims made by Mr Dalbir Singh Malik concerning racial or 
any other form of discrimination against the Human Resources Directorate or any other member of staff identified." Do 
you agree that that was the finding of the report?---Mr Kirwan, I have to go through … I have to see the entire report, 
which includes my submission which I wrote to Mr Greg Martin.  I have to see that … my submission, whether I have … 
whether there was any allegation I have made with Mr Steve Young it was required to investigate. 
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Okay.  In respect to any allegation you may have made, Mr Malik, on page 2 at the bottom is … in Italics what Mr Steve 
Young has put in his report as what your allegations were.  He stated - - -?---Yeah, that I have put in … that the selection 
… that the applicability of the document was changed four times and in my submission … because that submission is not 
… you have only provided part of the report.  So the entire report has my submission and I have referred in that 
submission to four different interviewers and with the relevant pages where Mr McKelvie had changed his statement four 
times. 
Okay?---So, Commissioner, we have to go through to my submissions - - - 
HARRISON C: Well, if Mr Moss wants to follow up with any issues, that's a matter for the applicant, but Mr - - -?---
And that's in our volume 4 or something. 
- - - well, Mr Kirwan is asking you specific questions, Mr Malik, and I note you to say that you're not conceding what 
Mr Kirwan is putting to you. 
MR KIRWAN: What I am … what I put to you is he's not willing to concede perhaps what's in the report without 
looking through it. 
HARRISON C: Well, put it directly to Mr Malik what … the proposition that you're putting to him please. 
MR KIRWAN: Okay. 
Mr Malik, do … okay, I'll refrain that and I'll change the line of questioning.  Do you believe that the last paragraph on 
page 3 of this report … and I'll let you refresh your memory … just about … just above section 4 of this report adequately 
reflects your claims and allegations?---Can you repeat your question again? 
Sorry, it's on page 3 towards the bottom - - -?---Yeah. 
- - - the paragraph just above where dot … where section 4 of the report is.  It starts, "Though, these … re the situation, he 
believes he is being consistently disadvantaged that unfair practices have been applied to his job applications and the 
various Human Resource Directorate have implied inconsistent and unwritten variation in consideration of his 
applications and have therefore racially discriminated against him." Does that adequately reflect the beliefs when you 
made such claims?---I'm not sure. I had to go through my submission exactly what I have said in my submission. 

(Transcript p 79) 
200 I find that Mr Malik and his agent relied on several contradictory reasons for Mr Malik complaining to Mr Henneveld about 

the selection process for the Level 7 position on 8 January 2009 and in my view this undermined Mr Malik’s evidence as to 
why he approached Mr Henneveld prior to the selection process for this position being finalised.  Mr Malik gave the following 
evidence about this issue under cross examination: 

MR KIRWAN: Dalbir, in this document I have provided to you, there is essentially the email on the second and third 
page that you have provided to the Commissioner of Main Roads on 8 January 2009.  Were you aware at that time when 
you sent the email that Menno Henneveld had not finalised the selection process?---Yeah, that was … came … 
Commissioner, at that time it came in the minutes of the meeting that the recommendation to appoint is with the 
Commissioner or with the senior resident … something like that. There are comments. That is how I came to - - - 
Yes, thank you. And you - - - 
HARRISON C: So am I to understand your evidence is that … were you aware at the time in line with Mr Kirwan's 
question that the interview process for that position had not been completed?---The interview process had been 
completed, but the recommendation to appoint has not been approved yet. 
And that … you knew that at the time?---Yeah. 
Thank you. 
MR KIRWAN: Yes.  Ultimately, what was the purpose of sending this email to the Commissioner on that date?  What 
was the purpose you were ultimately seeking to achieve?---Oh, well, not … just to highlighting because I wrote to 
Mr Phil Ladner, the Executive Director before raising the serious … saying, "The serious concern I want to discuss with 
you," and he said, "You can talk to the convener of the selection panel," but as per OPSSC guidelines, no applicant can 
approach the convener of the selection panel unless the recommendation to appoint has been approved.  So the next 
course, that was to write to the Commissioner so that he can review the process before he should approve the 
recommendation to appoint and there are (sic) nothing unusual … Commissioners has the point because he's the 
appointing authority.  He can review what he's approving - - - 
So you were - - -?--- - - - if somebody has some serious concern. 
Sorry.  Can I just clarify, you were seeking for the Commissioner of Main Roads to review the process before an 
appointment was made?--- Not to do with the process.  He should review the recommendation to appoint memo that … 
how the applications were assessed, to what has happened in the entire process because he's ultimately responsible for 
making the appointment to the organisation. (emphasis added) 

(Transcript pp 58 - 59) 
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Mr Malik stated the following in examination in chief: 
13. Mr Henneveld wrote his email disciplining me in response to the concerns I had expressed to him in an email 

dated 8 January 2009 about a recruitment and selection process involving a level 7 Project Management Practice 
Management position which I believed was flawed.  For example, the selection panel decided that I did not meet 
the selection criteria for this position.  Yet I had previously applied for the same or similar positions with virtually 
identical selection criteria on two occasions and on each occasion I had been assessed as meeting the criteria by 
the relevant selection panel.  Members of these selection panels had extensive experience in road and bridge 
construction.  On the other hand with this latest panel which decided I didn’t meet the criteria, there weren’t any 
senior roads engineers nor did any member have the same extensive experience in road or bridge construction.  I 
followed the normal process in writing to Mr Henneveld to point out the flaws in the selection process prior to a 
decision to appoint was (sic) made.  I do not believe I said anything disrespectful in my email dated 8 January 
2009 about the persons who I understood were on the selection panel. (emphasis added) 

(Extract from Exhibit A3.1) 
The applicant submitted that Mr Malik had no other recourse but to complain to Mr Henneveld on 8 January 2009 about the 
selection process for the position the subject of his email yet Mr Henneveld stated the following about employees contacting 
him prior to a selection process being completed when cross examined by Mr Moss: 

MR MOSS: I take you to the next allegation, "The fairness and adequacy of assessment of your written application and 
suggesting misuse of the process for assessing written applications may have occurred."  Again, do you see that as a 
serious matter that Mr Malik is raising?---Well, it's a serious allegation. 
It's a serious allegation that you're making?---No; that Mr Malik is raising. 
He said in his email to you: 

The OPSSC standards prohibit a review of the assessment of the written application of the affected applicants after 
the completion of the selection process.  This implies that the selection process is open to misuse by the selection 
panel if chosen to do so.  In seeking your approval for appointment, I believe that there is no such process which 
ensures a proper scrutiny that all the applicants were assessed fairly, equally and consistently.  I strongly believe 
that my written application was not assessed properly and fairly and, therefore, it is important to review the 
assessment of written applications and selection process before approving the appointment. 

Do you think that's appropriate that Mr Malik should raise this with you?---I don't - - - 
You're saying that's inappropriate conduct, aren't you?---Well, personally, it's also whilst the process is under way.  Okay?  
So I'm … I'm still saying that a letter of that nature whilst the selection process is live is inappropriate in the first place, 
but you're asking me if I think it's serious, the allegation that Mr Malik has now made, notwithstanding that it's within an 
inappropriate approach during the process.  I understand that Dalbir was given a debrief on that part of the process by the 
chairman of the selection panel and that he understands why that approach was taken and that his concern is probably 
unfounded. 
The feedback from the selection panel convener wasn't till 4 February.  This is prior to 4 February?---Well, I say again, 
that is appropriate because the process was under way. 
I read the first sentence again: 

The OPSSC standards prohibit a review of the assessment of the written application of the affected applicants after 
completion of the selection process. 

Is that correct?---I'm not sure what … what the standard says. 
Okay?---I'm not across that level of detail. 
All right.  I put it to you that he didn't suggest that the misuse of the process for assessing written applications may have 
occurred … that's your allegation.  He didn't suggest that. 
HARRISON C: Mr Moss, I'm a bit concerned about how you're putting your questions to Mr Henneveld.  
Mr Henneveld's email says … he expresses concern and disappointment and he summarises what he understood to be the 
questions raised by … or issues raised by Mr Malik. We're referring to the dot points at this stage. 
MR MOSS: Yes. 
HARRISON C: Yes. 
MR MOSS: I'm referring to the second dot point - - - 
HARRISON C: Yes. 
MR MOSS: - - - and I'm putting to Mr Malik my take - - - 
HARRISON C: Mr Henneveld. 
MR MOSS: Mr Henneveld, I beg your pardon. 
HARRISON C: Yes. 
MR MOSS: My take on what Mr Malik was saying. 
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HARRISON C: Yes, I appreciate that. 
MR MOSS: As I read it, he was saying misuse was available and might occur ergo the need for an overview process.  It 
wasn't really … that was what Mr Malik was putting to you.  There was a need for an overview process to ensure that 
selection panels didn't abuse their rights as they … because, as I said before, if a person is not given an interview, there is 
no right of appeal.  Now, that's what Mr Malik was putting to you.  Do you … do you accept that?---No, because, as I've 
said before, there is a process for dealing with concerns that people may have if they are not recommended for interview. 
(emphasis added) 

(Transcript pp 220 - 221) 
Subsequent to this exchange Mr Moss made the following comments: 

Commissioner, before lunch we had a discussion about the rights of an applicant to lodge an appeal - - - 
HARRISON C: Yes, we did. 
MR MOSS: - - - if he didn't meet the selection criteria and I said that applicants who didn't meet the selection criteria 
didn't have the right to lodge an appeal. 
HARRISON C: Yes; and Mr Henneveld disagreed. 
MR MOSS: Yeah.  Well, it seems that I'm both right and wrong. 
HARRISON C: Well, I'm not sure why you're addressing me, Mr Moss. 
MR MOSS: I'm - - - 
HARRISON C: Do you wish to put an alternative proposition to Mr Henneveld? 
MR MOSS: No.  What I wanted to do was to explain to you and then see if either Mr Henneveld had any comments or - - 
- 
HARRISON C: Well, you have to put … it's … you're not here to give - - - 
MR MOSS: I realise this is a cross-examination - - - 
HARRISON C: Yes. 
MR MOSS: - - - it's not a time for submissions, but it seems appropriate that … because you asked me questions - - - 
HARRISON C: Well, you need to ask Mr Henneveld a question.  You need to put a question to Mr Henneveld and not 
make comments to me.  If you want to revise a proposition that you've previously put, now is your opportunity. 
MR MOSS: When we were having a discussion, Mr Henneveld, about whether an applicant who didn't meet the criteria 
… whether or not they had the right to lodge an appeal, you indicated they did have the right to lodge an appeal.  Is it the 
case that in a situation like that the reviewer has no right to query why the selection panel found that the applicant did not 
meet one or more of the selection criteria?---Sorry, 
I'm not sure who the reviewer is in this case. 
Okay.  Well, it would be an independent reviewer appointed by Main Roads or appointed by OPSSC. 
HARRISON C: Mr Moss, I'm not sure that I understand your question.  If the proposition is that a person who does not 
meet the criteria … are you saying they can make an appeal? 
MR MOSS: I'm saying that they can make an appeal - - - 
HARRISON C: All right.  But that appeal is limited. 
MR MOSS: The appeal is limited to process - - - 
HARRISON C: All right.  Well … all right.  Well, put that to Mr Henneveld. 
MR MOSS: An applicant who has been determined by the selection panel not to meet the criteria - - - 
HARRISON C: Well, first of all, can you put to Mr Henneveld that his understanding that a person who doesn't meet the 
selection criteria can appeal.  That's in the affirmative.  You acknowledge that, do you? 
MR MOSS: I accept that they have a right to appeal. 
HARRISON C: All right.  All right.  So if a person in that situation appeals, then what proposition do you want to put to 
Mr Henneveld? 
MR MOSS: What I'm putting to you, Mr Henneveld, that because appeals have to be on an issue of process, the reviewer 
who looks at the issues cannot query why the selection panel found that the applicant did not meet some of the selection 
criteria.  Do you accept that?---No, I don't accept that. 
What do you … what do you believe the situation is?---I … if there's … if there's an appeal on the process, the person 
wasn't granted an interview because they didn't meet the selection criteria, my understanding of the process is that if 
there's an appeal on that basis, that all aspects of why that person wasn't selected for an interview can be investigated. 
Including the selection panel's decision to reject the applicant's position on certain criteria?---Well, it depends how far the 
investigator needs to go to determine if there has been a breach of process. 
Well, I'm putting to you that the breach of process is the only way … the only thing that a reviewer can consider … and 
the decision of the selection panel that certain criteria are not met, that is beyond the realms of the reviewer?---I don't 
accept that. 
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You don't think so?  Do you know so or you just don't think so?---No.  I think I'm confident enough to say I know so and 
the reason I know that, Commissioner, is because I've had exactly such an appeal in the past four months where the 
investigator did look at the selection criteria and whether the person who wasn't interviewed met them or didn't meet them 
… and that was part of the review process. 
Would you agree when you read the email from Mr Malik to you on 8 January 2009 … when you read that, that Mr Malik 
was of the view that once the selection panel had determined that he didn't meet the criteria, he had no hope of winning an 
appeal.  Do you accept that?---An appeal on what basis?  I mean,I'm not … I don't know what the basis of the appeal 
would be. 
No, it doesn't matter what basis.  The point is, is that Mr Malik believes that if he doesn't meet certain selection criteria, 
he's on a hiding to nowhere if he lodges an appeal.  He can't win because in his view the reviewer can't look at why the 
selection panel made the decision that it did?---Well, I thought I just clarified that the - - - 
I know the - - -?--- - - - person who's doing the review can do that. 
I realise that's your evidence - - - 
HARRISON C: Mr Moss, how can Mr Henneveld know what was in Mr Malik's mind?  You need to … you need to 
point to specifically where Mr Malik raised that with Mr Henneveld if you want him to comment on it. 
MR MOSS: I will.  I'm going back to D4 of the Main Roads' binder. 
HARRISON C: That's Mr Henneveld's letter to Mr Malik dated 13 January 2009 and the email which led to that. 
MR MOSS: Correct. 
HARRISON C: Yes.  You have those, Mr Henneveld?---Yes, I have … I have them in front of me.  Thank you. 
MR MOSS: Now, in his second point, number 2, assessment of written applications, Mr Malik says, "The OPSSC 
standards prohibit a review of the assessment of the written application of the affected applicants after completion of the 
selection process." Do you accept that that was the belief of Mr Malik that he believed that once a decision had been made 
that he wasn't open for an interview because he didn't meet certain selection criteria, that was the end of the game for 
him?---Well, that may have been his belief.  Yes. 
HARRISON C: Where … which … are you referring to paragraph 3 of the email? 
MR MOSS: No, no.  The second point, assessment of written applications. 
HARRISON C: Oh, I see.  All right.  Yes, thank you. (emphasis added) 

(Transcript pp 242 - 245) 
201 I find that Mr Malik’s evidence about what transpired during his meeting with Mr Ladner on 14 January 2009 lacked 

credibility and I find that the evidence given by Mr Malik about his discussion with Mr Ladner was inconsistent with the notes 
he made about this meeting, even though the notes were not tendered as evidence.  Mr Malik stated in cross examination that 
during this discussion no mention was made of Mr Malik’s lack of compliance with Main Roads’ values however this 
conflicted with information contained in the notes Mr Malik made of this discussion put to Mr Ladner in cross examination.  
Mr Malik stated the following in cross examination: 

MR KIRWAN: Sorry.  It may be the wrong paragraph.  Okay.  Did you, Mr Malik, ever claim at any stage in preparing 
your case that Mr Phil Ladner did not discuss values in your discussion with you?---No. 
You didn't claim that?---When I met Mr Phil Ladner and we sat on the first floor outside the cafeteria, the first thing what 
Mr Ladner said was, "Well, you have to make a choice, either leave Main Roads or you just trust the selection panels and 
keep - - -" 
HARRISON C: What discussion are you talking about, Mr Malik, and when did this take place?  What's the context of 
this?---Once I received this email on 13 January 2009 - - - 
Yes?--- - - - where in the last line Mr Henneveld has written that, "The Executive Director Mr Phil Ladner would meet 
with you." 
Yes?---So Mr Phil Ladner invited me for a coffee. 
When was that?---On 14 January 2009. 
Yes?---And we went on first floor and we sat outside the cafeteria on first floor and when we sat together, Mr Phil Ladner 
said, "The first thing that you have to make a choice, either you leave Main Roads or you just keep quiet and trust the 
members of the selection panel."  That's exactly what he said.  During the discussion of one hour, we didn't identify any 
of the values, what I have breached, (sic) and at the end, Mr Ladner said, "We are going in circles.  It is not adding 
anywhere.  Let's stop," and I had recorded the minutes of the meeting next day what we discussed at that time.  I 
explained everything that during four-and-a-half years of my stay (indistinct) I haven't lost any appeal … I have been 
taking feedback from my manager, at every six months doing my individual development plan.  He has never raised any 
concern or any issues what I'm going any wrong or any (sic) - - - 
Have you got those notes of that interview, Mr Malik?---Yes, Commissioner. 
Have they been discovered to the respondent? 
MR KIRWAN: Yes, Commissioner, they - - -?---Yeah.  That's in the folders.  It has been given to the respondent. 
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HARRISON C: All right. 
MR KIRWAN: They were personal notes, but they have been discovered. 
HARRISON C: Oh, well, the applicant doesn't rely on them so - - - 
MR KIRWAN: Yeah, yeah.  Yes, I know?---And in the individual development plans with my manager, never ever any 
issues as to my performance or work behaviour or any of the breach of the Main Roads' values or code of ethic was ever 
identified or ever communicated to me, neither Mr Phil Ladner … and during that four-and-a-half years' period - - - 
HARRISON C: Well, Mr Malik, you were just asked about your meeting with Mr Ladner on 14 January, so I think we 
can just leave it there - - -?---Yeah. (emphasis added) 

(Transcript p 60) 
Mr Ladner gave the following evidence in chief: 

Is there anything you could add to your witness statement about the nature of the conversation that you had with 
Mr Malik?---I don't … I don't think I'm adding.  It was a discussion about Main Roads' values and it was a discussion 
about the inconsistency with those values of a regular … a regular questioning of the decisions of Main Roads' people 
involved in the selection of staff.  It was also a discussion that acknowledged that anyone has the right to … to appeal if 
they believe that they have suffered as a result of any decision. 
Thank you. Thank you, Mr Ladner.  Mr Malik has made the statement that, "During the meeting I was only told two 
things, to trust the selection panel, to do the right thing and to make a choice between leaving Main Roads or to keep 
quiet." Do you … do you support those claims by Mr Malik or do you believe the conversation was a broader 
conversation about values and behaviours as well?---It was broader, about values and behaviours. (emphasis added) 

(Transcript p 97) 
Mr Ladner gave the following evidence in cross examination: 

MR MOSS: I didn't think this … any of this would be necessary. 
Can I just read out one paragraph amongst a whole lot of notes because a lot of things were discussed when Mr … right.  
Mr Malik has written down "PL" which is Phil Ladner, "asked that unless I enjoy the work - - -"?---Where's … where's 
your reference? 
I'm reading from notes and what I'm going to do - - - 
HARRISON C: Well, Mr Moss is instructed that this is what Mr Malik claims occurred at the meeting and he's going to 
put some propositions to you and, Mr Ladner, you just need to respond as to whether or not - - -?---Yep. 
- - - you recollect that that was what was discussed?---Yeah. 
MR MOSS: And I'm reading from the notes - - - 
HARRISON C: Well, just put the propositions. 
MR MOSS: Right: 

Phil Ladner asked that unless I enjoy the work and get satisfaction from work, there is no point in working in Main 
Roads and remaining unsatisfied.  It is a choice to be made whether I want to work in Main Roads or I should leave 
Main Roads.  Phil Ladner further said that he will not force me to leave Main Roads, but a decision needs to be 
made.  Phil Ladner further said that he is unaware of the history of appeals and he's not here to discuss the specifics, 
but numerous appeals were filed in the past. 

Would that be a correct gist of what those notes reveal - - -?---It's reasonably correct.  Yes. 
Thank you.  And further on, the notes say: 

Phil Ladner then said that Main Roads' value is to trust and respect and I have to trust the selection process and 
respect the selection panel members.  I should not challenge the members of the selection panel.  Sometimes 
providing feedback is very difficult.  I said that it is not important - 

that's I, meaning Mr Malik - 
I said that it's not important to state that justice has been done.  The important … is that justice seems to have been 
done. 

Do you recollect the gist of a conversation along those lines?---No, not … well, not the latter part of that statement.  I do 
recall the lead in part about trusting people in Main Roads, including - - - 
Trusting the selection panel is what you said?---Yes.  Learning to trust Main Roads' people on selection panels. 
(emphasis added) 

(Transcript p 101) 
202 In my view Mr Malik at times gave evidence that was deliberately structured to support his claim that he did not conduct 

himself in the manner claimed by Mr Henneveld in the Email and the Letter.  For example, Mr Malik refused to accept the 
findings of an independent OPSSC report dated September 2005 which found that Main Roads’ recruitment and selection 
policy and procedures complied with the recruitment standard.  Mr Malik stated the following when cross examined about this 
report: 
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Now, Mr Malik, in paragraph 2 on that page regarding his findings with the compliance with the recruitment standard, did 
Mr Flack find that generally Main Roads recruitment selection policy and procedure framework is good and supports 
compliance with the recruitment standard?---Well, this report is not Mr Ian Flack's report.  That's the report prepared by 
Commissioner of OPSSC.  The Ian Flack report is a different report.  It has been given to me and that's why … why 
Commissioner will accept the standards - - - 

(Transcript p 81) 
HARRISON C: Are you asking Mr Malik if he accepts that finding? 
MR KIRWAN: I'm asking Mr Malik whether he accepts that finding, basically. 
HARRISON C: All right?---Because Mr Ian Flack didn't … while doing the audit, he had never met either with me or 
with CSA Union, so I do not know. 
Mr Malik, you were asked if … a statement is made in that second dot point.  Do you agree with that statement or 
disagree with it?---Well, they have … I mean, they have come to the conclusion, but they haven't interviewed me or the 
CSA Union, so - - - 
So you don't accept it?---It's not a question of, Commissioner, my acceptance or non-acceptance. 
Well, that's what Mr Kirwan asked you?---Well, unless I put my point of view before the investigator, how do I know that 
… how he has come to that conclusion? 
All right?---Look, these issues - - - 
I don't think we can take that - - -?--- - - - have been raised - - - 
It's all right, Mr Malik. 
MR KIRWAN: Yeah. 
HARRISON C: I don't think we can take that much further. 
MR KIRWAN: Do you also accept that as a result of this audit process and the subsequent final report that essentially it 
was found that Main Roads' processes do not systematically disadvantage people from overseas background … who have 
overseas backgrounds, qualifications and experience and did not appear to be a barrier in appointments to positions of 
level 6 and above in technical areas.  Do you accept that finding - - -?---No. 
- - - of that audit report?  You don't accept that finding? 
HARRISON C: Where is that specified? 
MR KIRWAN: Fifth dot point, final sentence, Commissioner, in that section, "Compliance with the recruitment 
standard." Sorry, fourth … fourth dot point, sorry, Commissioner. 
HARRISON C: Oh, okay.  Thank you. 

(Transcript p 82) 
203 I find that Mr Malik was evasive at times whilst giving evidence.  Mr Malik stated the following in cross examination about 

whether or not he made complaints to the OPSSC about how Main Roads handled acting opportunities: 
MR KIRWAN: Okay. That is all in regards to that document, thanks, Mr Malik.  Mr Malik, in approximately August or 
September of 2009, did you make a number of specific and general complaints to the Office of Public Sector Standards 
Commissioner regarding acting opportunity processes within Main Roads?---I may have that … I may have written about 
some acting opportunities to Commissioner OPSSC. 
I see.  Is it your understanding that the issues you raised were later examined in an audit?---That's up to the Commissioner 
OPSSC how she want to address those issues … whether she wants to do investigation or whether she want to exercise 
her power under section 21 in her monitoring role. 
HARRISON C: Mr Malik, I'm a bit unsure … Mr Kirwan asked you if you made any complaints to the Office of Public 
Sector Standards about acting positions in August, September 09 - - -?---Yes, I - - - 
- - - and you said you may have.  Do you recall making any?---Yeah, I … I have written about acting opportunities, but 
about - - - 
So you did?---Yes. 
Thank you.  I'm sorry, Mr Kirwan. 
MR KIRWAN: Did you have any interviews during an audit process regarding acting opportunities as a result of having 
made complaints?---I had an interview with the auditor. 
You had an interview with the auditor?  If I now may hand up a report called Report of Audit of Acting at Main Roads 
WA 2009. 

(Transcript pp 82 - 83) 
204 In the circumstances, I have little confidence in the veracity of the evidence given by Mr Malik.  As I also have reservations 

about the manner in which Mr Malik gave his evidence I find that where there is any conflict in the evidence given by 
Mr Malik and the respondent’s witnesses I prefer the evidence given by the respondent’s witnesses. 
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205 The applicant argues that the following orders should issue: 
(a) THAT the respondent withdraw an email dated 13 January 2009 sent to Mr Dalbir Malik by the respondent and 

remove this email from his personal file and place it in a sealed envelope in an appropriate file only to be 
accessed with the express authorisation of the Executive Director Human Resources; and 

(b) THAT the respondent withdraw a letter dated 22 February 2010 sent to Mr Malik by the respondent and remove 
this letter from Mr Malik’s personal file and place it in a sealed envelope in an appropriate file only to be 
accessed with the express authorisation of the Executive Director Human Resources. 

206 The two items of correspondence which form the basis of this application are as follows.  The first item is the Email from 
Mr Henneveld to Mr Malik dated 13 January 2009 (formal parts omitted): 

I have considered your email to me commenting on the selection process for the PM Practice Manager position and 
have discussed this matter in some detail with the Executive Director Organisational Development. 
I must express my concern and disappointment in your e-mail to me (as the final level of approval for appointment) 
where you question: 

• The suitability of the Members on the selection panel (implying the panel members were not qualified to 
determine your suitability for the position); 

• The fairness and adequacy of assessment of your written application, and suggesting "misuse" of the process for 
assessing written applications may have occurred; 

• The process for determining if selection criteria for qualifications were applied correctly on the basis that you 
believed that Main Roads HR personnel had made incorrect statements about instructions from OPSSC on the 
matter; 

• How the qualification requirements for this position were determined, and stating that "I believe that the 
selection criteria was modified to facilitate other applicants who otherwise would not have been eligible to 
apply for this position"; and 

• Changing membership of the selection panel part way through the selection process. 
Given your now extensive history of grievances and repeated breach applications, which for the most part have lacked 
substance, and Main Roads continuing efforts to provide you with development opportunities, I am at a loss as·to why 
you persist with this negative, de-stabilising and completely fruitless approach of continually challenging selection 
processes and making allegations against your fellow Main Roads employees.  It would be in everyone's best interests, 
particularly your own, if you were to focus on what you can do for Main Roads and therefore the community of 
Western Australia. 
Dalbir, your approach to working for Main Roads is at complete odds with the values we hold in Main Roads. As 
Commissioner of Main Roads I take great pride in the high level of professionalism and commitment of our employees 
and acknowledge the level of consideration and respect this attracts. I find that your actions and behaviour do not afford 
your fellow Main Roads employees the same level of respect. I will not allow our employees to continue to have 
allegations made against them when they are only performing the roles required of them by Main Roads. When 
determining how well treated as an employee you are you may wish to take into consideration the expansive approach 
we have taken to your recent LWOP (and subsequent early return) arrangements and the support and development 
opportunities you have been provided during your time at Main Roads. 
I do not condone any unethical or inappropriate behaviour or actions in any aspect of Main Roads operations and if I 
am made aware of any such concern I have them investigated immediately, often by external and independent experts. 
I believe that in the best interests of everyone at Main Roads we need to move ahead and I will ask your Executive 
Director, Phil Ladner, to meet with you and outline our Main Roads values and the behaviours all of us are expected to 
display. I do this in the hope that your return to Main Roads will be a positive and constructive one. 

(Exhibit R11, document D4) 
207 The Email was sent to Mr Malik after Mr Henneveld received the following email from him dated 8 January 2009 (formal 

parts omitted): 
I noted from the resource committee minutes that the recommendation to appoint successful applicant (sic) after 
completion of the selection process for the advertised position is with your office for approval. 
I after careful consideration thought it appropriate to bring the following facts for your attention before according (sic) 
the approval please. 
I was an applicant like many others for this advertised position and further understands (sic) that I was assessed as not 
meeting the requirements of the position and was not short listed for the (sic) interview. 
This same position at level 7 was advertised in 2004 and had almost the same identical criteria. I was short listed for 
interview in 2004 by the selection panel and the panel members were Bob Hunt and David Harris possessing extensive 
experience in road and bridge construction. Documentary evidence will be shown to you in person. 
Project Manager level 7 position was advertised in Major Projects in November 2006 having similar selection criteria 
and I was assessed as suitable and ranked at no 3 in the seniority of appointment.  The panel members were Chris 
Raykos and Doug Vickery. Documentary evidence will be shown to you in person. 
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My Serious Concerns 
1. Constitution of the Selection Panel 

The panel members for this position as per my best available information were Bruce Cunningham, Domenic Palumbo 
and Jeya Kumar. As you may be aware that (sic) Domenic Palumbo is an Electrical Engineer and questions can/may be 
raised as to his knowledge of road and bridge construction.  Bruce as I understand has some Architecture degree and 
possibly may have some limited experience of road construction, but possibly may not possess bridge construction 
experience.  Road and bridge construction is the core business of Main Roads and cannot be ignored.  I do not know at 
what stage and how Jeya Kumar was involved in the selection process.  It is important to note that Jeya Kumar is only 
an acting level 7 in Metro Region. 
It was important for the convenor of the selection panel to include a panel member having extensive experience in road 
and bridge construction and there are many level 8 Project Directors and level 7 Project Managers in IDD and willing 
to fill the role of a panel member.  It is difficult to understand why a panel member with Electrical (sic) Engineering 
Degree was included as a panel member outside of IDD and who subsequently was replaced by an acting level 7 and 
that also outside of IDD. 

2. Assessment of Written Applications 
The OPSSC Standards prohibit a review of the assessment of the written application of the affected applicants after 
completion of the selection process.  This implies that the selection process is open to misuse by the selection panel if 
chosen to do so (sic).  In seeking your approval for appointment, I believe that there is no such process which ensures a 
proper scrutiny that all the applicants were assessed fairly, equally and consistently.  I strongly believe that my written 
application was not assessed properly and fairly and therefore it is important to review the assessment of written 
applications and selection process before approving the appointment. 

3. Assessment of Qualifications Against Pass or Fail 
The selection criteria of qualifications is assessed against Pass or Fail on advice of OPSSC. I understand that there is no 
such written advice provided by OPSSC to assess qualifications against Pass or Fail. I request you to please review 
such advice for assessment of qualifications received from OPSSC against Pass or Fail. 

4. Selection Criteria of Qualifications 
The selection criteria of qualifications require Degree in Business Management, Engineering or other related discipline. 
The position requirement is for the management of policies and processes for road and bridge construction.  It is 
difficult to understand how a degree in business management or other related discipline or any degree in engineering is 
relevant to the requirement of the position. I believe that the selection criteria was modified to facilitate other applicants 
and who otherwise would not have been eligible to apply for this position.  It is similar to ask for an anaesthesia post 
graduate medical degree for an orthopaedic surgeon position. 

5. Changing the Panel Member halfway through the Selection Process 
I understand that panel member Domenic Palumbo was changed/replaced (sic) by Jeya Kumar at some stage of the 
selection process. I do not know if the final recommendation to appoint memo was signed by Domenic or Jeya Kumar 
or by both.  I consider it highly inappropriate to change the panel member half way (sic) through the selection process. I 
therefore request you to please review how and why the selection panel member was changed and substituted by a 
person of lower level. It is again important to ensure that all the applicants were assessed fairly and equally and by the 
same panel members through the entire selection process. 
I request you to please review my serious concerns as to the assessment of my written application and the selection 
process and take appropriate action as deemed fit for equal and fair treatment and which is a right of every Australian 
citizen. I am happy to meet with you as per your convenience to substantiate my concerns of the selection process. 
For your appropriate action please (sic) 

(Exhibit R11, document D4) 
208 The second item of correspondence was the Letter dated 22 February 2010 sent to Mr Malik by Mr Henneveld which is as 

follows (formal parts omitted): 
I refer to your email dated 15 January 2010 sent to Gerald Morey, a copy of which I enclose. 
I refer also to my email sent to you on 13 January 2009, a copy of which I enclose. 
In relation to your email to Mr Morey you imply in the email that the reason that he gave you for not offering you the 
position of Manager Contract Level 8 - Temporary Position, is untrue and that his action in not offering you that 
position is 'discriminatory.' (sic) At the outset I say that both the implication and the express allegation in your email 
are rejected. 
Over many years now you have made numerous complaints about your failure to be selected for various substantive 
and acting job opportunities within Main Roads, as is your entitlement.  Each of those complaints has been fully and 
fairly considered.  Where appropriate, agencies and persons external to Main Roads have been involved.  
Overwhelmingly your complaints have been found to be lacking in substance.  On occasion reviews have identified 
procedural problems but none material to the outcome of a process has ever been identified.  Certainly no 
discrimination against you has ever been found. 
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The amount of time, expense and energy that has been expended on these matters is, on review, difficult to justify. 
On 8 January 2009 you complained to me about the selection process for the Project Management Practice Manager.  I 
wrote to you on 13 January 2009 raising my concerns about your complaints.  You subsequently met with Phil Ladner, 
Executive Director Infrastructure Delivery, and those concerns were further discussed. 
The email to Mr Morey indicates that my request that you treat your fellow employees with respect is going unheeded.  
The allegations in your email are serious ones, which bring Main Roads and your fellow employees into disrepute, and 
are completely without foundation. 
Additionally, I note your email was sent to people outside Main Roads.  I find such conduct is not in line with the Main 
Roads' Code of Conduct and the Public Sector Code of Ethics, and this is of concern to me. 
As I said in my email dated 8 January 2009 (sic), I do not condone any unethical or inappropriate behaviour or actions 
in any aspect of Main Roads operations and if I am made aware of any such concern I have them investigated 
immediately, often by external and independent experts.  I would not in any way seek to restrict your ability to raise 
proper concerns with the proper bodies. 
However, the stage has now been reached where, if you make further complaints that are unjustified I may consider that 
the circumstances warrant consideration of disciplinary action.  Those circumstances may include who the complaint is 
made to, the nature of the complaint and the merit of the complaint. 
Please do not interpret this as an attempt to limit you raising genuine concerns as it is no such thing.  However, I put 
you on notice that complaints borne of speculative musings or serious accusations made against people without 
foundation may result in disciplinary action being taken against you. 

(Exhibit R11, document C6) 
209 The Letter was sent to Mr Malik after Mr Henneveld received a copy of the following email exchange between Mr Malik and 

Mr Morey in the period 5 November 2009 to 15 January 2010: 
From: MALIK Dalbir (PM/A) 
Sent: Friday, 15 January 2010 4:17 PM 
To: MOREY Gerald (RM) 
Cc: SNOOK Des (CMR/A); NOBLE Brian (DOAM); MARMION John (EDRS); NORRIS Brian (On 

Leave); dgmoss[email address]; RSinton[email address]; TAYA John (EDOD) 
Subject: RE: Manager Contract Level 8 – Temporary Position 
Gerald, 

Thanks for your response. Is there any particular reason that you review the region's operational resourcing 
requirement when either I am an applicant or I am the person next in line for offering the position. 
I consider your action as discriminatory. 
Thanks 
Dalbir Malik 
 

From: MOREY Gerald (RM) 
Sent: Friday, 15 January 2010 3:46 PM 
To: MALIK Dalbir (PM/A) 
Cc: SNOOK Des (CMR/A); NOBLE Brian (DOAM); MARMION John (EDRS); NORRIS Brian (On Leave); 
dgmoss[email address]; RSinton[email address]; TAYA John (EDOD) 
Subject: RE: Manager Contract Level 8 – Temporary Position 
Dalbir, 

The filling of MC L8 (TNC 3) role following Neil's departure is being reviewed in conjunction with other 
operational resourcing requirements currently under consideration for WBN. 

At this stage it is appears unlikely that the region will require external assistance in filling this role. 
Gerald Morey 
RM WBN 
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From: MALIK Dalbir (PM/A) 
Sent: Wednesday, 13 January 2010 10:22 AM 
To: MOREY Gerald (RM) 
Cc: SNOOK Des (CMR/A); NOBLE Brian (DOAM); MARMION John (EDRS); NORRIS Brian (On Leave); 
dgmoss[email address]; RSinton[email address]; TAYA John (EDOD) 
Subject: RE: Manager Contract Level 8 – Temporary Position 
Gerald, 

Please advise if I will be offered the position. 
Thanks 
Dalbir Malik 
 

From: MALIK Dalbir (PM/A) 
Sent: Friday, 8 January 2010 2:37 PM 
To: MOREY Gerald (RM) 
Cc: SNOOK Des (CMR/A); NOBLE Brian (DOAM); MARMION John (On Leave); NORRIS Brian (On Leave); 
dgmoss[email address]; RSinton[email address]; TAYA John (EDOD) 
Subject: FW: Manager Contract Level 8 – Temporary Position 
Gerald, 

I understand that Mr Neil Powell has resigned from Main Roads and the role Neil was undertaking will be 
vacant after leaving Main Roads. I hope that you are aware that I was an applicant for the position. 
Please advise if I will be offered the position or your operational requirements will change to deny me the opportunity 
of acting on (sic) the vacant position. 
Your early response will be appreciated. 
Thanks 
Dalbir Malik 
 

From: MOREY Gerald (RM) 
Sent: Thursday, 5 November 2009 3:58 PM 
To: MALIK Dalbir (PM) 
Cc: NORRIS Brian (PD); ERCEG John (EDRS/A) 
Subject: RE: Manager Contract Level 8 – Temporary Position 
Dalbir, 

Following discussion with A/EDRS approval has been given for Neil Powell to continue in this role until 
March 2010 when Mohammad Siddiqui is due back. 

Due to a number of factors impacting on the region it was felt that continuing with Neil in this role would 
provide the level of knowledge of issues and management stability required as we enter the final stages of the TNC and 
introduction of the ISA. 

Thanks for your interest. 
Gerald Morey 
RM WBN 
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From: MALIK Dalbir (PM) 
Sent: Thursday, 5 November 2009 2:11 PM 
To: MOREY Gerald (RM) 
Cc: NORRIS Brian (PD) 
Subject: Manager Contract Level 8 – Temporary Position 
Gerald, 

This acting position was to be shared for equal periods between Neil Powell and Chandra Tennakon.  
Considering that Chandra is seeking transfer to Perth due to his personal family circumstances, please advise (sic) the 
acting period which Chandra was to act will be offered to the next applicant ranked in seniority of EOI. I take the 
liberty of refreshing your memory that I was also an applicant for this temporary position. 
Thanks 
Dalbir Malik 
[telephone number] 
[mobile number] 

(Exhibit R11, document C7) 
210 The applicant maintains that the Email and the Letter were disciplinary in nature and Mr Malik was treated unfairly as he was 

unable to defend himself against the allegations made by Mr Henneveld and the conclusions reached by him in this 
correspondence.  Furthermore, the allegations made by Mr Henneveld and the conclusions reached by him about Mr Malik 
were untrue or lacked substance.  The Email and the Letter should therefore be removed from Mr Malik’s personal file.  The 
respondent maintains that the Email and the Letter constituted counselling, they were not disciplinary in nature and no 
allegations were made against Mr Malik in this correspondence.  The respondent argues that counselling can be used without 
invoking the respondent’s disciplinary procedures and processes against an employee when the employee’s behaviour is not 
sufficient to warrant a formal disciplinary process being instituted against him or her and counselling of an employee occurs 
when behaviours are identified that are inappropriate or not in accord with the respondent’s values, which was the case in this 
instance.  The Email and the Letter should therefore remain on Mr Malik’s personal file. 

211 It was not in dispute and I find that Mr Henneveld did not meet with Mr Malik to discuss his concerns about the selection 
process for the Level 7 Project Management Practice Manager position nor issues surrounding Mr Malik’s claim that 
Mr Morey had discriminated against him before or after he sent the Email and the Letter to Mr Malik.  Nor did Mr Henneveld 
meet Mr Malik to give him an opportunity to respond to what he had stated in the Email and the Letter.  I find that after 
Mr Henneveld received Mr Malik’s email dated 8 January 2009, which requested that Mr Henneveld act on a number of 
Mr Malik’s concerns about the selection process for the Level 7 Project Management Practice Manager position and the role 
and status of members of the selection panel prior to the appointment process for this position being finalised, that 
Mr Henneveld made enquiries about what had transpired with respect to this selection process.  I find that after doing so he 
was satisfied that the selection process for this Level 7 position had been conducted in an appropriate manner and he sent the 
Email to Mr Malik confirming this.  At the time, he also requested that Mr Malik desist in his negative de-stabilising and 
fruitless approach of challenging selection processes and making allegations against fellow employees.  I find that after 
sending the Email Mr Henneveld arranged for Mr Malik to have a meeting with his Executive Director, Mr Ladner on 
14 January 2009 to discuss the respondent’s values and the behaviour expected of Mr Malik in line with these values as 
foreshadowed by Mr Henneveld in the Email.  I find that this meeting went for approximately one hour and I find that at this 
meeting there was a discussion about the respondent’s expectations of Mr Malik, in line with Main Roads’ values, 
notwithstanding Mr Malik’s evidence to the contrary.  I also accept Mr Ladner’s evidence that he did not claim that 
Mr Malik’s future employment with Main Roads was at risk.  I find that after this meeting, except for a letter written by the 
applicant to Mr Henneveld dated 20 January 2009 on behalf of Mr Malik requesting a meeting to discuss ‘significant 
allegations and assertions’ he had made against Mr Malik it appears that no further action was taken by Mr Malik or the 
applicant to contest the veracity of the content of the Email.  It was also not in dispute and I find that after the Email was sent 
to Mr Malik he lodged an appeal against the selection and appointment process with respect to the Level 7 position he 
complained about in his correspondence to Mr Henneveld and this appeal was unsuccessful. 

212 I find that Mr Henneveld sent the Letter to Mr Malik after he became aware that Mr Malik had offended Mr Morey by 
claiming in an email to Mr Morey that he had discriminated against Mr Malik when Mr Morey did not appoint Mr Malik to an 
acting position.  I find that prior to sending the Letter to Mr Malik, Mr Henneveld was given a briefing about the circumstances 
surrounding the acting opportunity Mr Malik complained was denied to him and after receiving this briefing Mr Henneveld 
was satisfied that there was no substance to Mr Malik’s claim that he had been discriminated against with respect to 
Mr Morey’s decision not to appoint Mr Malik to this acting position.  I find that after Mr Malik received the Letter both the 
applicant and Mr Malik wrote to Mr Henneveld seeking a meeting to discuss the background to Mr Malik’s claim against 
Mr Morey and it is not in dispute and I find that apart from claiming that Mr Morey had discriminated against Mr Malik in his 
email dated 15 January 2010, Mr Malik has not lodged a formal grievance against Mr Morey with respect to this issue.  I 
accept Mr Henneveld’s evidence and I find that he did not believe it was necessary to meet Mr Malik and the applicant as the 
meeting proposed by the applicant was to discuss the substance of and background to Mr Malik’s allegations against Mr Morey 
and not the issues raised by Mr Henneveld in the Email and the Letter about Mr Malik’s actions and his behaviour and attitude 
towards his colleagues and Main Roads. 
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213 After carefully considering the content of the Email and the Letter and the context of the correspondence from Mr Malik which 
resulted in the Email and the Letter being sent I find that Mr Henneveld had good reason not to meet with Mr Malik prior to 
sending the Email and the Letter.  In reaching this view I accept Mr Henneveld’s evidence that he was advised that there were 
no issues with the way in which the selection process for the Level 7 position was conducted and indeed, Mr Malik lodged an 
appeal against the selection process for this position which was unsuccessful.  I also take into account that after making 
enquiries Mr Henneveld was satisfied that Mr Malik had not been subject to any discrimination by Mr Morey with respect to 
his non-appointment to the acting position as claimed by Mr Malik.  Furthermore, no evidence was presented to the 
Commission, apart from uncorroborated assertions and hearsay evidence given by Mr Malik, that Mr Morey had discriminated 
against Mr Malik by not appointing him to the acting position.  Even though Mr Norris gave evidence about a comment made 
by Mr Fox which may have related to Mr Malik, Mr Fox was not called to give evidence by the applicant.  Given my views on 
witness credit I also accept Mr Morey’s evidence as to why Mr Malik was not appointed to this acting position when compared 
to other employees who were considered for this position. 

214 Even though I have reached the conclusion that there was no substance to the claims made by Mr Malik which resulted in the 
Email and the Letter being generated I find that Mr Malik should have been given a formal opportunity to respond to the issues 
and concerns raised by Mr Henneveld about Mr Malik’s actions and employment history with Main Roads as contained in the 
Email and the Letter after each item of correspondence was sent to Mr Malik on the basis that Mr Henneveld foreshadows 
possible disciplinary action against Mr Malik in the Letter.  I find that Mr Henneveld foreshadowed that disciplinary action 
may be taken based on his assessment about Mr Malik’s complaints and his assessment of Mr Malik’s prior conduct and I find 
that Mr Henneveld contemplated taking this action on the basis that it was his view that Mr Malik’s complaints, both past and 
present, reflected a fruitless and damaging pattern of behaviour on his part, he indicated that his request for Mr Malik to treat 
colleagues with respect in the Email had gone unheeded and Mr Malik’s behaviour was at odds with Main Roads’ values.  The 
conclusions reached by Mr Henneveld about Mr Malik’s complaints and behaviour were serious and as Mr Henneveld referred 
to events involving Mr Malik prior to the Email being sent and as his conclusions could impact on Mr Malik’s ongoing 
employment with Main Roads I find that Mr Malik should have been given the opportunity to formally respond to both the 
Email and the Letter and to have his responses put on his personal file for future reference.  I will therefore order that the Email 
and the Letter remain on Mr Malik’s personal file and that Mr Malik be given the opportunity to formally respond to the Email 
and the Letter in writing and that these responses be put on his personal file. 

215 The applicant lodged this application seeking orders that the Email and the Letter be removed from Mr Malik’s personal file on 
the basis that Mr Malik was denied natural justice when he was unable to respond to the conclusions reached by Mr Henneveld 
in this correspondence and Mr Malik disputed the conclusions reached by Mr Henneveld in the Email and the Letter.  The 
issue of Mr Malik being denied natural justice will be addressed by Mr Malik responding to the Email and the Letter in 
writing, however the dispute before the Commission as to whether Mr Malik conducted himself in the manner alleged by 
Mr Henneveld in the Email and the Letter remains on foot.  I find that this issue should be decided to bring finality to this 
dispute before the Commission which has been referred for hearing and determination. 

216 Extensive documentation was tendered and evidence was given in these proceedings about whether or not it was open to 
Mr Henneveld to reach the conclusions about Mr Malik’s behaviour and prior conduct in the Email and the Letter.  Mr Malik 
denies that he has a history of lodging grievances and making breach applications which have lacked substance, he disputes 
that he had a negative, destabilising approach towards Main Roads and that he made a number of baseless allegations against 
fellow employees, he denies that his approach to work and colleagues is/was at odds with Main Roads’ values and that his 
actions and behaviour did not afford his work colleagues respect.  Mr Malik also maintains that at all times he has acted in 
accordance with Main Roads’ Code of Conduct and the Public Sector Code of Ethics. 
1. Has Mr Malik’s attitude towards colleagues and his behaviour at times been contrary to Main Roads’ values and the 

Public Sector Code of Ethics? 
217 Mr Henneveld gave evidence about how Main Roads’ values form the cornerstone of how employees are expected to interact 

and conduct themselves in the course of their employment with Main Roads and he stated that employees are expected to 
conform with these values.  Mr Henneveld highlighted in particular that respecting colleagues and enhancing positive 
relationships between employees was central to this values based approach (see paragraph 129). 

218 Mr Henneveld also maintained that Mr Malik did not conform with the Public Sector Code of Ethics which is as follows: 
Introduction 
A respected and trusted public sector is a vital component of a robust community. If the community is to have confidence 
in the public sector then public sector employees must act and be seen to act with integrity. The Code of Ethics and 
agency codes of conduct can help agencies and their staff to understand what is appropriate behaviour and help build 
respect and trust with the community. 
Under the Public Sector Management Act 1994, the Public Sector Commissioner is required to establish Codes of Ethics 
setting out minimum standards of conduct and integrity to be complied with by public sector bodies and employees, and 
monitor compliance with these codes (section 21(1)(b)). 
The Western Australian Public Sector Code of Ethics  
The standards of conduct and integrity to be complied with by all public sector employees are expressed in the following 
principles.  
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Personal Integrity 
We act with care and diligence and make decisions that are honest, fair, impartial, and timely, and consider all relevant 
information 
Relationships with others 
We treat people with respect, courtesy and sensitivity and recognise their interests, rights, safety and welfare 
Accountability 
We use the resources of the state in a responsible and accountable manner that ensures the efficient, effective and 
appropriate use of human, natural, financial and physical resources, property and information 
This Code of Ethics applies from 1 February 2008, and replaces all previous Codes of Ethics issued by the Public Sector 
Commission (PSC). Please ensure that previous copies of the Code of Ethics are replaced with this version. The Code of 
Ethics should be read in conjunction with the PSC Conduct Guide. 
The Western Australian Public Sector Code of Ethics applies to all public sector employees, including chief executive 
officers, chief employees and ministerial staff, and public sector bodies covered by the Public Sector Management Act 
1994, which may include boards and committees established under their own legislation. All public sector employees 
must observe the Code of Ethics and their agency’s code of conduct. 

219 I find that Mr Malik’s claim that his behaviour towards colleagues and Main Roads has at all times been in accord with Main 
Roads’ values is incorrect and I find that on a number of occasions Mr Malik has been disrespectful towards Main Roads and 
other employees.  I also find that his behaviour in this regard has not been consistent with encouraging positive relationships at 
the workplace in line with Main Roads’ values and the Public Sector Code of Ethics standard on ‘Relationships with others’. 

220 By way of example, I find that the correspondence Mr Malik sent to Mr Morey which resulted in the Letter being sent to 
Mr Malik contained very serious allegations about Mr Morey.  Apart from hearsay evidence, no evidence of any substance was 
presented by Mr Malik or any other witness to justify the basis for making this complaint.  This email, whereby Mr Malik 
accuses Mr Morey of deliberately changing the operational requirements of this position to disadvantage Mr Malik and 
incorrectly accusing Mr Malik of discriminating against Mr Malik, which is a very serious allegation, is in part as follows: 

From: MALIK Dalbir (PM/A) 
Sent: Friday, 15 January 2010 4:17 PM 
To: MOREY Gerald (RM) 
Cc: SNOOK Des (CMR/A); NOBLE Brian (DOAM); MARMION John (EDRS); NORRIS 

Brian (On Leave); dgmoss[email address]; RSinton[email address]; TAYA John (EDOD) 
Subject: RE: Manager Contract Level 8 – Temporary Position 
Gerald, 

Thanks for your response. Is there any particular reason that you review the region's operational 
resourcing requirement when either I am an applicant or I am the person next in line for offering the position. 
I consider your action as discriminatory. 
Thanks 
Dalbir Malik 
 

… 
From: MALIK Dalbir (PM/A) 
Sent: Friday, 8 January 2010 2:37 PM 
To: MOREY Gerald (RM) 
Cc: SNOOK Des (CMR/A); NOBLE Brian (DOAM); MARMION John (On Leave); NORRIS Brian (On 
Leave); dgmoss[email address]; RSinton[email address]; TAYA John (EDOD) 
Subject: FW: Manager Contract Level 8 – Temporary Position 
Gerald, 

… 
Please advise if I will be offered the position or your operational requirements will change to deny me the 
opportunity of acting on (sic) the vacant position. 
… 
Thanks 
Dalbir Malik (emphasis added) 

(Extract from Exhibit R11, document C7) 
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221 Mr Malik’s email to Mr Henneveld dated 8 January 2009 when he complained about Main Roads’ selection processes 
contained a number of serious and disrespectful allegations against colleagues who were on the selection panel for the Level 7 
Project Management Practice Manager position as well as a serious allegation against Main Roads’ selection practices.  I find 
that these assertions lacked substance on the basis that Mr Malik’s appeal with respect to this position was dismissed and given 
my confidence in the evidence given by Mr McKelvie about the selection process for this position.  Mr Malik accused 
colleagues of being unqualified to be on this selection panel, he criticises Main Roads for constituting the selection panel with 
particular employees and for changing selection panel members during the selection process, he claimed that the selection 
panel may choose to misuse its power to make decisions, he complained that the selection panel failed to act fairly and he 
accused Main Roads of deliberately modifying the selection criteria to benefit particular employees.  His comments, in part, 
are as follows: 

1. Constitution of the Selection Panel 
... I do not know at what stage and how Jeya Kumar was involved in the selection process.  It is important to 
note that Jeya Kumar is only an acting level 7 in Metro Region. 
It was important for the convenor of the selection panel to include a panel member having extensive 
experience in road and bridge construction…  It is difficult to understand why a panel member with Electrical 
(sic) Engineering Degree was included as a panel member outside of IDD and who subsequently was replaced 
by an acting level 7 and that also outside of IDD. 

2. Assessment of Written Applications 
The OPSSC Standards prohibit a review of the assessment of the written application of the affected applicants 
after completion of the selection process.  This implies that the selection process is open to misuse by the 
selection panel if chosen to do so (sic).  … I believe that there is no such process which ensures a proper 
scrutiny that all the applicants were assessed fairly, equally and consistently.  I strongly believe that my 
written application was not assessed properly and fairly and therefore it is important to "review the assessment 
of written applications and selection process before approving the appointment. 
… 

4. Selection Criteria of Qualifications 
… It is difficult to understand how a degree in business management or other related discipline or any degree 
in engineering is relevant to the requirement of the position. I believe that the selection criteria was modified 
to facilitate other applicants and who otherwise would not have been eligible to apply for this position.  … 

5. Changing the Panel Member halfway through the Selection Process 
I understand that panel member Domenic Palumbo was changed/replaced (sic) by Jeya Kumar at some stage 
of the selection process.  ... I consider it highly inappropriate to change the panel member half way (sic) 
through the selection process.  I therefore request you to please review how and why the selection panel 
member was changed and substituted by a person of lower level.  … (emphasis added) 

(Extracts from Exhibit R11, document D4) 
222 The email exchange sent by various employees of Main Roads between 22 and 27 January 2010 in my view also reflects a 

negative and disrespectful approach by Mr Malik towards Main Roads and the way in which its managers apply Main Roads’ 
policies and procedures.  I find that Mr Malik’s contribution to this email exchange mirrors his negative attitude to Main Roads 
which was not displayed by other employees who formed part of this email exchange when commenting on the same issue.  I 
also reject the applicant’s claim that Mr Malik’s comments had been misconstrued because a plain reading of what Mr Malik 
stated in this email demonstrates that his comments about the manner in which Main Roads appoints employees into acting 
positions are attacking processes used by Main Roads when appointing employees to acting positions.  In this email Mr Malik 
stated the following: 

It does not matter whether the qualification requirement is a civil engineering degree or a civil engineering diploma. The 
positions are given to the nominated persons. 
It needs to be noted that one position is vacant since December 2008 and no steps are taken to fill the position on a 
permanent basis with reasons best know to Organisation Development. (emphasis added) 

(Extract Exhibit A17) 
2. Has Mr Malik had an extensive history of grievances and breach applications which have lacked substance? 
a. Breach applications lodged by Mr Malik 

223 I find that Mr Malik has had an ongoing and extensive history of complaining about Main Roads’ recruitment and selection 
and acting processes throughout his employment with Main Roads and I find that in the main the basis of his complaints and 
appeals have lacked substance and merit.  Despite Mr Malik lodging complaints about approximately 15 selection processes 
only three material breaches were found with respect to these claims which resulted in the selection process recommencing and 
Mr Malik was not successful in gaining any of these positions on appeal.  I also accept Mr McKelvie’s evidence that after 
complaints were made by Mr Malik about how Main Roads appointed employees to acting positions, a report was completed 
by Mr Pepper in 2009 on behalf of the OPSSC about Main Roads’ compliance with the requirements for filling acting 
positions and this report concluded that in the main Main Roads was complying with the relevant standard.  Mr McKelvie also 
gave evidence, which I accept, that Mr Malik has lodged a significantly higher number of appeals with respect to Main Roads’ 
recruitment and selection processes and procedures than any other employee. 
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224 There is no question that Mr Malik has the right to question recruitment and selection processes and procedures when it may be 
the case that a breach has occurred with respect to recruitment and selection and appointments to acting positions and on some 
occasions Mr Malik’s complaints have resulted in breaches being found and processes and procedures altered accordingly.  
However, I accept Mr McKelvie’s evidence and I find that Mr Malik has in the main adopted a proforma approach to 
complaining about breaches of selection processes and I find that by Mr Mr Malik lodging ongoing and largely futile breach 
claims this has impacted on the timeframes for appointing persons to positions.  I find that this has had a detrimental impact on 
Main Roads’ operations and employees as employees cannot be appointed to positions on a permanent basis and in a timely 
manner.  I also find that because Mr Malik has complained about specific individuals being on selection panels this has 
resulted in some of Main Roads’ employees not wishing to be on selection panels for jobs that Mr Malik could potentially 
apply for which is unproductive and does not ensure that the best persons are available to conduct job selection interviews. 

225 The summary of the following breach application appeals lodged by Mr Malik between 8 December 1999 and 8 September 
2004 demonstrate that Mr Malik’s appeals have in the main lacked substance:  

Details of Appeals 

S No Name of Position Name of 
Reviewer 

Date of 
Submission of 
Appeal 

Date of 
decision of 
the Reviewer 

Outcome 

1 Operational Project 
Manager (2 
positions) Level 6 

Maxine Sclanders 8/12/1999 31/01/2000 Appeal dismissed 

2a Traffic Policy 
Officer Level 6 

Joyce Archibald 25/07/2000 08/08/2000 Breach of compliance 
requirement 1.3 (The 
applicant’s skills, 
knowledge and abilities 
relevant to the job are fairly 
assessed), 1.4 (Selection 
methods and their 
applications are free from 
bias, patronage and 
nepotism) and 1.6 (Policies 
are documented, equitable, 
applied consistently and 
accessible to all employees 
in the organisation) of 
recruitment, selection and 
appointment standard 

2b Traffic Policy 
Officer Level 6 

Peter Burgess 25/11/2000 11/12/2000 Breach of compliance 
requirement 1.6 (Policies 
are documented, equitable, 
applied consistently and 
accessible to all employees 
in the organisation). 

3 Heavy Vehicle 
Engineer Level 6 

Ben Mangano 14/09/2000 04/10/2000 Appeal dismissed. 

4 Road Planning 
Officer Level 6 

Peter Burgess 25/10/2000 11/12/2000 Appeal dismissed. 

5 Project Management 
Officer Level 6 

Gordon Marshall 31/10/2000 29/11/2000 Breach of compliance 
requirement 1.3 (The 
applicant’s skills, 
knowledge and abilities 
relevant to the job are fairly 
assessed) and breach of 
compliance requirement 1.6 
(Policies are documented, 
equitable, applied 
consistently and accessible 
to all employees in the 
organisation) 

6 Project/Contract 
Manager Level 6 

Robert Pollard 11/12/2000 14/02/2001 Appeal dismissed. 

7 Project/Contract 
Manager Level 6 

Robert Pollard 11/12/2000 09/01/2001 Appeal dismissed. 
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8 Management 
Systems Manager 
Level 6 

Lisa Jarman 22/01/2001 14/02/2001 Appeal dismissed. 

9 Asset Manager 
Structures Level 6 

Not available 06/11/2001  Appeal was withdrawn in 
May/June 2002 after 
meeting with the 
Commissioner of Main 
Roads Greg Martin and 
Steve Young report 

10 Contract Service 
Manager Level 6 

Lori Grech 
(Internal review 
by Main Roads as 
part of the breach 
process) 

10/12/2001 14/01/2002 Appeal was withdrawn in 
May/June 2002 after 
meeting with the 
Commissioner of Main 
Roads Greg Martin and 
Steve Young report 

11 Project/Contract 
Manager Level 6 

Commissioner 
Public Sector 
Standards 
Commission 

10/12/2002 03/07/2003 Appeal dismissed. 

12a Management 
Systems Manager 
Level 6 

Ian Flack (Main 
Roads Internal 
Review as part of 
the breach 
process) 

26/08/2003 22/10/2003 The Reviewer held Main 
Roads’ decision that 
“transparency of the process 
and capability of process 
review was adversely 
affected”.  The appellant 
considered that there had 
been a breach and Main 
Roads denied and the matter 
referred to Commissioner 
OPSSC for consideration. 

12b Management 
Systems Manager 
Level 6 

Commissioner 
Public Sector 
Commission 
Ms Maxine 
Murray 

26/08/2003 27/04/2004 Breach of the Recruitment 
Standard. 

13 Project 
Manager/Project Co-
ordinator Level 6 

Tony Pepper and 
Commissioner 
Public Sector 
Standards 
Commission 

13/07/2004 10/9/2004 Appeal dismissed 

14 Contract Service 
Manager Level 6 

Steve Young 08/09/2004 12/10/2004 Appeal dismissed. 

b. Complaints made by Mr Malik against colleagues 
226 I find that on a number of occasions throughout his employment with Main Roads Mr Malik has made serious and vexatious 

complaints about other employees and about Main Roads’ processes and procedures and I find that in the main these 
complaints have lacked substance. 

227 The extensive range of complaints Mr Malik or others on his behalf since 2001 have made about the way in which Main Roads 
operates and the behaviour of work colleagues towards him, all of which in my view are very serious and the resultant 
investigations into these complaints are as follows: 

• In April 2001 the OPSSC reviewed Mr Malik’s request to transfer at grade from Northam which was a position to 
which he was promoted but he chose not to take it up due to his wife’s illness.  The OPSSC determined that this 
issue could not be examined through a breach of standard procedure as it was a contractual matter. 

• In December 2001 Mr Malik requested permission to meet with the then Minister to discuss concerns relating to his 
applications for positions within Main Roads. 

• In April 2002 Mr Malik wrote to the Commissioner of Main Roads about obtaining ‘justice, fair and equal 
treatment’ and at the time he alleged that he was being discriminated against by individuals in Main Roads’ human 
resource section.  As a result of these complaints an independent reviewer, Mr Young, investigated Mr Malik’s 
claims and completed a report in May 2002.  Mr Young did not make any findings in support of Mr Malik’s claims. 
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• In August 2002 a meeting was held between Mr Malik’s representative from the CSA and senior employees of 
Main Roads regarding allegations that Main Roads was treating Mr Malik poorly. 

• In August 2002 Mr Malik received feedback about an acting opportunity he undertook for three months and he 
complained because the note about his performance in this role was placed on his personal file and only contained 
negative comments.  In September 2002 the CSA wrote to Commissioner of Main Roads requesting a meeting and 
Mr Malik and the CSA met with the acting Commissioner of Main Roads and he agreed to remove the note from 
Mr Malik’s personal file. 

• In October 2002 the CSA wrote to the Commissioner of Main Roads claiming discrimination ‘in EEO 
opportunities’ with respect to Mr Malik and asked for further consideration of his case. 

• In December 2002 the CSA wrote to the Commissioner of Main Roads, Mr Henneveld requesting him to personally 
intervene with respect to significant disadvantage it claimed Mr Malik was suffering and in March 2003 the 
Commissioner of Main Roads had a meeting with the CSA with respect to Mr Malik. 

• In early 2003 personnel in the Minister’s office reviewed Mr Malik’s case and in March 2003 the Minister wrote to 
the CSA advising that she could not assist Mr Malik any further.  In April 2003 the CSA received a further letter on 
behalf of the Minister advising that Mr Malik’s case had been reviewed and it appeared that Main Roads had done 
everything possible to assist him. 

• In December 2003 Mr Malik had a meeting with Mr McRae MLA regarding the lack of fairness in the recruitment 
and selection processes at Main Roads and Mr McRae contacted the Minister regarding Mr Malik’s claims.  After 
this complaint was made the Commissioner of Main Roads advised the CSA in February 2004 that there was no 
evidence of any discrimination against Mr Malik and in March 2004 the Minister advised Mr McRae MLA that she 
was satisfied that Main Roads had acted appropriately and that extensive efforts had been made to address his 
concerns. 

• In March 2004 the CSA wrote to the Commissioner of Main Roads on behalf of Mr Malik claiming Mr Malik was 
discriminated against when he was not appointed to a Project Manager Level 6 position.  The Commissioner of 
Main Roads responded to this issue to the CSA in April 2004. 

• In May 2004 the Minister requested briefing notes from Main Roads about Mr Malik’s complaints with respect to 
promotional opportunities for a meeting scheduled with Mr Malik and on 26 May 2004 a meeting was held with 
Mr Malik and the CSA representative and the Minister regarding his claims of discrimination with respect to 
promotional opportunities. 

• In January 2005 Mr Malik met with the OPSSC about the assessment of qualifications. 

• In May 2005 Mr Malik was promoted to a Level 6 position and in June 2005 he requested a higher pay rate based 
on his appointment to a Level 6 position in 2000 which he did not take up, which was rejected by Main Roads.  In 
July 2005 Mr Malik again requested to be appointed to the top of the Level 6 range which was rejected by Main 
Roads. 

• Mr Malik was on leave without pay between March 2008 and January 2009. 

• In January 2009 Mr Malik sent an email to Mr Henneveld raising his concerns about the Project Management 
Practice Manager Level 7 position. 

• In August 2009 Mr Malik lodged a written complaint to the OPSSC regarding acting opportunity practices at Main 
Roads and in September 2009 Mr McKelvie had a meeting with the OPSSC to discuss issues raised by Mr Malik 
and the OPSSC appointed Mr Pepper to audit Main Roads’ compliance with the public sector standard on acting. 

• On 26 February 2010 Mr Malik wrote to Mr Henneveld stating that he considered Mr Morey’s actions towards him 
were discriminatory. 

• On 11 March 2010 the applicant wrote to the Commissioner of Main Roads regarding his letter of 22 February 2010 
to Mr Malik requesting an independent investigation or a meeting to discuss Mr Malik’s treatment by Main Roads. 

228 I find that Main Roads has ensured that all issues, concerns and complaints raised by Mr Malik or others on his behalf, have 
been properly dealt with and investigated and numerous meetings have been held with Mr Malik and his representatives about 
these investigations and feedback given to Mr Malik.  I find that Mr Malik has been treated in a professional, sympathetic and 
even-handed manner by Main Roads throughout his employment with Main Roads, notwithstanding his ongoing abrasive and 
negative attitude towards Main Roads and its managers over many years.  The statement of agreed facts confirm that during 
Mr Malik’s employment with Main Roads he has been promoted, he has acted in higher level positions on at least three 
occasions, he has been given training to assist him with job applications and at times, and at Mr Malik’s request, his personal 
circumstances have been accommodated by Main Roads.  Relevant events are as follows: 

• In February 1998 Main Roads transferred Mr Malik to the metropolitan area due to his wife’s study commitments. 

• In February 2000 Mr Malik was appointed to a Level 6 position in the Wheatbelt North Region however, he did not 
take up this appointment due to his wife’s health issues. 

• In May 2002 Mr Malik acted in a Level 6 position for three months. 

• In June 2002 Main Roads organised for Mr Malik to undertake communication coaching. 
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• In March 2004 Mr Malik acted in a Level 6 position for 11 months. 

• In May 2005 Mr Malik was promoted to a Project Manager Level 6 Major Projects position effective 28 February 
2005. 

• In May 2007 Mr Malik acted in a Level 7 position for six months. 

• In March 2008 Main Roads approved Mr Malik’s request for leave without pay for two years from March 2008 – 
March 2010 to undertake secondary employment. 

• December 2008 Mr Malik advised his intention to return early from leave without pay and on 6 January 2009 
Mr Malik returned to work with Main roads, over one year earlier than anticipated, and was accommodated by Main 
Roads at short notice and placed into a suitable position. 

229 In the circumstances and as I have made a number of findings about the manner in which Mr Malik has conducted himself 
whilst working at Main Roads I will order that in addition to the Email and the Letter and Mr Malik’s written responses to this 
correspondence being on Mr Malik’s personal file, a copy of these reasons for decision also be placed on Mr Malik’s personal 
file. 

 
 

2011 WAIRC 00879 
DISPUTE RE FALSE ALLEGATIONS AGAINST A MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE ASSOCIATION OF PROFESSIONAL ENGINEERS, AUSTRALIA (WESTERN 

AUSTRALIAN BRANCH) ORGANISATION OF EMPLOYEES ("APEA") 
APPLICANT 

-v- 
THE COMMISSIONER OF MAIN ROADS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 13 SEPTEMBER 2011 
FILE NO/S CR 15 OF 2010 
CITATION NO. 2011 WAIRC 00879 
 

Result Order issued 
Representation 
Applicant Mr D Moss 
Respondent Mr B Kirwan and Ms A Hall 
 

Order 
WHEREAS on 7 September 2011 the Commission issued Reasons for Decision and a Minute of Proposed Order in relation to this 
matter; and 
WHEREAS on 8 September 2011 the applicant requested a Speaking to the Minutes; and 
WHEREAS on 12 September 2011 the Commission conducted a Speaking to the Minute of Proposed Order; and 
WHEREAS the applicant submitted that a new order providing that the words ‘unless the parties otherwise agree’ be included to 
apply to proposed orders 1, 2 and 3 so that the Email and the Letter and Mr Malik’s response to this correspondence could be 
removed from Mr Malik’s personal file if agreed by the parties in the future in line with standard public sector practices; and 
WHEREAS the respondent did not consent to this additional proposed order and maintained that its practice is that documents are 
not removed from an employee’s personal file; and 
FURTHER the respondent sought clarification as to whether the responses from Mr Malik and the applicant to the Email and the 
Letter which are currently on his personal file were sufficient to satisfy proposed orders 2 and 3; and 
WHEREAS after considering the submissions of both parties the Commission declined to include the additional wording proposed 
by the applicant on the basis that the procedures relating to correspondence remaining on the personal file of an employee of the 
respondent was not an issue in dispute with respect to this matter and no finding was made that the Email and the Letter formed part 
of a formal disciplinary process against Mr Malik nor did the respondent argue that this was the case; and 
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FURTHER in relation to the issue raised by the respondent the Reasons for Decision found that Mr Malik was not given a formal 
opportunity to respond to the specific issues raised in the Email and the Letter and for that reason proposed orders 2 and 3 would 
stand; 
NOW HAVING HEARD Mr D Moss on behalf of the applicant and Mr B Kirwan and Ms A Hall on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT the email dated 13 January 2009 and the letter dated 22 February 2010 sent to Mr Dalbir Malik by the 
respondent remain on Mr Malik’s personal file. 

2. THAT Mr Malik provide a written response to the email dated 13 January 2009 and the letter dated 22 February 
2010 within 28 days of the date of this order. 

3. THAT Mr Malik’s written response to the email dated 13 January 2009 and the letter dated 22 February 2010 be 
placed on his personal file. 

4. THAT a copy of the Reasons for Decision in this matter be placed on Mr Malik’s personal file. 
5. THAT the application be and is hereby otherwise dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00836 
DISPUTE RE SUPPLY OF ADDITIONAL WASHING, SHOWERING AND CHANGING FACILITIES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED FIREFIGHTERS UNION OF AUSTRALIA WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHIEF OPERATIONS OFFICER - FIRE & EMERGENCY SERVICES AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 19 AUGUST 2011 
FILE NO/S CRA 16 OF 2010 
CITATION NO. 2011 WAIRC 00836 
 

Result Adjournment granted 
Representation 
Applicant Mr G Geer 
Respondent Ms G Anderson and later Mr S Musson 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS on 28 June 2011, and with the agreement of the parties, the Commission listed the matter for hearing and determination 
on 22, 23, 29 and 30 August 2011; and 
WHEREAS on 18 August 2011 the respondent requested an adjournment of the hearing and provided the following submissions in 
support of its application: 

• the respondent has recently been the subject of an inquiry which has made a number of significant recommendations 
resulting in the standing aside of the respondent’s Chief Executive Officer (CEO); 

• the Premier and the respondent’s Minister have committed to further significant structural, managerial and operational 
changes of the Fire and Emergency Services Authority; 

• members of the respondent’s senior management team, including a number of the witnesses which the respondent intends 
to call to give evidence at the hearing, have been occupied with matters associated with the impact of this inquiry and this 
has adversely impacted on the respondent’s ability to adequately prepare and conduct its case; 

• since this application was lodged the respondent has taken steps to ameliorate the impact of the matters being heard and 
determined; 

• the respondent acknowledges that any relisting of the matter would need to accommodate the availability of the 
applicant’s representatives; and 
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WHEREAS on 18 August 2011 the applicant advised the Commission that it did not consent to an adjournment being granted for 
the following reasons: 

• the applicant estimates that any delay in the hearing will cost it approximately $25,000 due to witness expenses already 
incurred including flights and accommodation and the respondent would have no capacity to claim these costs back from 
the respondent; 

• without knowing the date of any possible re-scheduling of the hearing there is a risk that some of the applicant’s 
witnesses may not be available; 

• the respondent continues to undertake its normal role and its witnesses should therefore be available prior to and at the 
hearing; 

• unless the respondent has reconsidered its position with regard to this matter and is seeking to change its approach the 
matter should proceed as listed; and 

WHEREAS after taking into account the parties’ submissions and when considering whether the Commission should exercise its 
discretion to grant an adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers 
(1969) WAR 19) the Commission is of the view that an adjournment of the hearing set down for 22, 23, 29 and 30 August 2011 
should be granted; and 
WHEREAS in reaching this conclusion the Commission accepts that the inquiry undertaken into the respondent’s operations, which 
has included the removal of the respondent’s CEO, has adversely impacted on the respondent’s ability to conduct its ongoing 
business and has resulted in the respondent not being in a position to adequately prepare for the hearing and for relevant employees 
of the respondent to be able to give instructions and give evidence to the Commission; and 
WHEREAS apart from costs and possible witness unavailability the applicant has not demonstrated any other injustice it would 
suffer if the hearing with respect to this matter was adjourned; and 
WHEREAS the Commission is concerned about these two issues and will issue orders accordingly; and 
WHEREAS on 18 August 2011 the Commission issued a Minute of Proposed Order in relation to this matter; and 
WHEREAS on 19 August 2011 the respondent requested a Speaking to the Minutes; and 
WHEREAS on 19 August 2011 the Commission conducted a Speaking to the Minute of Proposed Order; and 
WHEREAS the respondent was concerned about the terms of the proposed order 2 however it conceded that the Commission has 
the power to issue such an order and it did not object to this order; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s 27(1), hereby orders: 

1. THAT the hearing of application CRA 16 of 2010 scheduled for 22, 23, 29 and 30 August 2011 is adjourned to 
dates to be fixed. 

2. THAT liberty to apply is given to the applicant in relation to costs incurred by the applicant due to this 
adjournment being granted. 

3. THAT when this matter is relisted the availability of the applicant’s witnesses to attend the hearing will be 
taken into account. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

The Australian 
Nursing Federation, 
Industrial Union of 
Workers Perth 

The Director General 
of Health as the 
delegate of the 
Minister for Health in 
his incorporated 
capacity under s.7 of 
the Hospital and 
Health Services Act 
1927(WA) as the 
Hospitals formerly 
comprised in 

Harrison C C 23/2010 21/06/2010 
25/08/2010 
30/09/2010 
11/10/2010 
12/10/2010 
12/10/2010 
13/10/2010 
 

Dispute re 
respondents alleged 
failure to commence 
review of nurses' 
workloads 

Concluded 
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CORRECTIONS— 

2011 WAIRC 00855 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
BETWEEN: WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

Applicant 
AND: THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
 Objector 
CORAM: THE HONOURABLE J H SMITH, ACTING PRESIDENT 
 CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S M MAYMAN 
DATE: MONDAY, 1 AUGUST 2011 
 CORRIGENDUM - TUESDAY, 30 AUGUST 2011 – [2011] WAIRC 00786; (2011) 91 WAIG 1851 
FILE NO: FBM 10 OF 2010 
CITATION NO.: 2011 WAIRC 00855 
PLACE: PERTH 
_______________________________________________________________________________ 

CORRIGENDUM 
1. In paragraph [172], line 10 [2011] WAIRC 00786 (line 8 (2011) 91 WAIG 1851) of the joint Reasons for Decision of 

Smith AP and Beech CC, delete the word 'not'. 
2. In paragraph [172], line 13 [2011] WAIRC 00786 (line 10 (2011) 91 WAIG 1851) of the joint Reasons for Decision of 

Smith AP and Beech CC, delete the word 'Thus' and replace it with the word 'Yet'. 
3. In paragraph [200], line 8 [2011] WAIRC 00786 (line 6 (2011) 91 WAIG 1851) of the joint Reasons for Decision of 

Smith AP and Beech CC, delete the word 'policy' and replace it with the word 'police'. 
4. In paragraph [214], line 5 [2011] WAIRC 00786 (line 4 (2011) 91 WAIG 1851) of the joint Reasons for Decision of 

Smith AP and Beech CC, delete the word 'pubic' and replace it with the word 'public'. 
5. In paragraph [252], exhibit 9, line 23 [2011] WAIRC 00786 (line 20 (2011) 91 WAIG 1851) of the joint Reasons for 

Decision of Smith AP and Beech CC, delete the word 'Policed' and replace it with the word 'Police'. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

Dated:  Tuesday, 30 August 2011 
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INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Murdoch College 
Enterprise 
Agreement 2011  
AG 19/2011 

22/08/2011 The Independent 
Education Union of 
Western Australia, 
Union of Employees, 
Murdoch College 

(Not applicable) Acting Senior 
Commissioner P E 
Scott 

Agreement 
Registered 

Perth College 
(Enterprise 
Bargaining) 
Agreement 2008  
AG 17/2011 

22/08/2011 The Independent 
Education Union of 
Western Australia, 
Union of Employees, 
Perth College Inc 

(Not applicable) Acting Senior 
Commissioner P E 
Scott 

Agreement 
Registered 

Public Transport 
Authority Salaried 
Officers Agreement 
2011 PSAAG 
17/2011 

15/08/2011 Public Transport 
Authority of Western 
Australia 

Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees, 
The Association of 
Professional 
Engineers, Australia 
(Western Australian 
Branch) Organisation 
of Employees 

Commissioner S J 
Kenner 

Agreement 
registered 

St Andrew's 
Grammar School 
(Enterprise 
Bargaining) 
Agreement 2009 
AG 18/2011 

22/08/2011 The Independent 
Education Union of 
Western Australia, 
Union of Employees; 
St. Andrew's Greek 
Orthodox Grammar 
and United Voice WA 

(Not applicable) Acting Senior 
Commissioner P E 
Scott 

Agreement 
Registered 

Western Australia 
Police School 
Traffic Wardens' 
Agreement 2011 
AG 16/2011 

8/09/2011 Western Australia 
Police 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner S J 
Kenner 

Agreement 
registered 

 
 

 

PUBLIC SERVICE APPEAL BOARD— 

2011 WAIRC 00139 
APPEAL AGAINST THE DECISION MADE ON 7 MAY 2010 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES EDWARD CLOUGH 

APPELLANT 
-v- 
DEPARTMENT OF EDUCATION & TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
  - MR G RICHARDS 
  - MR J ROSSI 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO PSAB 8 OF 2010 
CITATION NO. 2011 WAIRC 00139 
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Result Order issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr D Matthews of counsel 
 

Order 
Having heard Mr K Trainer as agent on behalf or the appellant and Mr D Matthews of counsel on behalf of the respondent the 
Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders –  

(1) THAT the appellant file and serve amended particulars of appeal by 3 March 2011. 
(2) That any amendment by the respondent to its answer be filed and served within 14 days of the amended 

particulars of claim being served upon it. 
(Sgd.)  S J KENNER, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00794 
APPEAL AGAINST THE DECISION MADE ON 7 MAY 2010 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES EDWARD CLOUGH 

APPELLANT 
-v- 
DEPARTMENT OF EDUCATION & TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR G RICHARDS - BOARD MEMBER 
 MR J ROSSI - BOARD MEMBER 
DATE FRIDAY, 5 AUGUST 2011 
FILE NO PSAB 8 OF 2010 
CITATION NO. 2011 WAIRC 00794 
 

Result Application Discontinued 
Representation 
Appellant Mr K Trainer as agent 
Respondent Mr D Matthews of counsel 
 

Order 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr D Matthews of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2010 WAIRC 00844 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EDWARD CLOUGH 
APPELLANT 

-v- 
DEPARTMENT OF EDUCATION & TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
  - MR G RICHARDS 
  - MR J ROSSI 
DATE THURSDAY, 26 AUGUST 2010 
FILE NO PSAB 8 OF 2010 
CITATION NO. 2010 WAIRC 00844 
 

Result Appeal adjourned 
Representation 
Applicant In person 
Respondent Mr D Matthews, of counsel 
 

Order 
HAVING heard Mr E Clough on his own behalf and Mr D Matthews of counsel on behalf of the respondent the Appeal Board, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
  THAT the appeal be and is hereby adjourned until 12 July 2010. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2011 WAIRC 00848 
APPEAL AGAINST THE DECISION MADE ON 3 SEPTEMBER 2009 RELATING TO TERMINATION OF 

EMPLOYMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TANYA DELLACA 
APPELLANT 

-v- 
WA DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS A SPAZIANI - BOARD MEMBER 
 MR N HASTINGS-JAMES - BOARD MEMBER 
DATE THURSDAY, 25 AUGUST 2011 
FILE NO PSAB 19 OF 2009 
CITATION NO. 2011 WAIRC 00848 
 

Result Application dismissed 
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Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 18th day of August 2011 the appellant filed a Notice of Discontinuance in respect of the appeal;  
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00834 
APPEAL AGAINST THE DECISION TO TERMINATE THE EMPLOYMENT ON 28 MARCH 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN FELEKIS 

APPELLANT 
-v- 
THE DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1927 (WA) 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR S SEEDS - BOARD MEMBER 
 MS N IRELAND - BOARD MEMBER 
DATE TUESDAY, 16 AUGUST 2011 
FILE NO PSAB 5 OF 2011 
CITATION NO. 2011 WAIRC 00834 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board (the Board) pursuant to Section 80I of the Industrial Relations Act 
1979; and 
WHEREAS by an email dated the 1st day of August 2011, the Board advised the parties that a directions hearing would be 
convened on the 12th day of August 2011 at 2.15 pm; and 
WHEREAS by a Notice of Hearing dated the 2nd day of August 2011, the Board confirmed that a directions hearing would be 
convened on that date; and 
WHEREAS at that hearing on the 12th day of August 2011 there was no appearance for or by the appellant; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00309 
APPEAL AGAINST THE DECISION TO TERMINATE THE EMPLOYMENT OF UNION MEMBER ON 10 

DECEMBER 2010 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIJEL PANTOVIC 
APPELLANT 

-v- 
PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
  - MR M MADDEN 
  - MS D BAKER 
DATE THURSDAY, 21 APRIL 2011 
FILE NO PSAB 3 OF 2011 
CITATION NO. 2011 WAIRC 00309 
 

Result Application for extension of time granted 
Representation 
Appellant Mr G Upham 
Respondent Mr D Matthews of counsel 
 

Order 
HAVING heard Mr G Upham on behalf of the appellant and Mr D Matthews of counsel on behalf of the respondent the Appeal 
Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application for an extension of time in which to file the Notice of Appeal in the herein matter be and is hereby 
granted 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2011 WAIRC 00876 
APPEAL AGAINST THE DECISION TO TERMINATE THE EMPLOYMENT OF UNION MEMBER ON 10 

DECEMBER 2010 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2011 WAIRC 00876 
CORAM : PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER S J KENNER- CHAIRMAN 
MR M MADDEN - BOARD MEMBER 
MS D BAKER - BOARD MEMBER 

HEARD : THURSDAY, 21 APRIL 2011, THURSDAY, 7 JULY 2011, FRIDAY, 8 JULY 2011, 
THURSDAY, 21 JULY 2011, FRIDAY, 22 JULY 2011, THURSDAY, 14 APRIL 2011 

DELIVERED : FRIDAY, 9 SEPTEMBER 2011 
FILE NO. : PSAB 3 OF 2011 
BETWEEN : DANIJEL PANTOVIC 

Appellant 
AND 
PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 
Respondent 
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Catchwords : Industrial Law (WA) - Appeal against decision to terminate employment - Notice of appeal 
filed outside of 21 day time limit - Principles applied - Appeal Board satisfied appeal should 
be accepted out of time - Appeal in nature of heairng de novo - Appeal Board to be 
persuaded on balance misconduct occurred - Defects in procedure can be cured as part of 
conduct of appeal - Appeal dismissed. 

Legislation : Industrial Relations Act 1979 (WA) s 28(1)(n), s 80I.   
Result : Appeal dismissed 
 

Representation: 
Appellant : Ms D Butler  
Respondent : Mr D Matthews instructed by the State Solicitor’s Office 
 

Case(s) referred to in reasons: 
Chan v The Nurses Board of Western Australia [2007] WASCCA 123; 
Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196; 
Jackamarra v Krakouer (1998) 195 CLR 516; 
Kirk and Anor v Industrial Relations Commission of New South Wales and Anor (2010) 239 CLR 531 
Michael Christian Nicholas v Department of Education and Training (2008) 89 WAIG 817; 
Thavarasan v The Water Corporation (2005) 86 WAIG 1434. 
Case(s) also cited: 
Fels v Department of Agriculture and Food (2010) 90 WAIG 1485; 
Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683; 
Milentis v Minister for Education (1987) 67 WAIG 1124; 
Raxworthy v Authority for Intellectually Handicapped Persons (1989) 69 WAIG 2266; 
Ross v Peter Conran, Director General, Department of Premier and Cabinet (2011) 91 WAIG 411; 
Simonsen v Legge [2010] WASCA 238. 

 
Reasons for Decision 

Appeal 
1 This is the unanimous decision of the Appeal Board. 
2 Mr Pantovic was a Transit Supervisor employed by the Public Transport Authority.  The Authority dismissed Mr Pantovic on 

10 December 2010 for a breach of its policies and Code of Conduct, following an incident with a fellow transit officer on 
4 July 2010. The incident involved Mr Pantovic spraying the other employee, Senior Transit Officer Mitchell, in the face with 
inert spray from a training OC canister. Mr Pantovic says the spraying was accidental.  Mr Mitchell says it was deliberate. 

3 In this appeal Mr Pantovic seeks reinstatement without loss. The appeal is opposed by the Authority.  It says Mr Pantovic’s 
dismissal was, in view of the circumstances, justified. 

Extension of time 
4 Under Reg 107 of the Industrial Relations Commission Regulations 2005 an appeal of the present kind is required to be 

brought within 21 days of the decision from which the appeal is made.  In this case, that was by 31 December 2010.  The 
appeal was not filed until 2 March 2011.  Accordingly, Mr Pantovic also made application to extend the time within which to 
bring the appeal. 

5 The Appeal Board sat to hear Mr Pantovic’s application for an extension of time.  After hearing Mr Pantovic, and taking into 
consideration the Authority not opposing the application, the Appeal Board accepted the appeal out of time, with reasons to be 
published in due course. We also made directions for the future conduct of the appeal.  These are our reasons for so deciding. 

6 The grounds for the extension of time record that on 20 December 2010 Mr Pantovic commenced proceedings in the general 
jurisdiction of the Commission challenging his dismissal by the Authority.  The Australian Services Union was acting on Mr 
Pantovic’s behalf in those proceedings as it is in this appeal. 

7 A hearing was held before a Commissioner on 18 February 2011 at which the Authority asserted that the Commission had no 
jurisdiction to hear the matter in its general jurisdiction under the Act.  Subsequently, the union, on behalf of Mr Pantovic, 
discontinued the unfair dismissal claim and the present appeal was commenced. 
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8 Relevant principles in relation to the exercise of discretion to extend time within which to appeal under s 80I of the Act were 
considered by the Appeal Board in Michael Christian Nicholas v Department of Education and Training (2008) 89 WAIG 817 
.  In that case the Appeal Board applied the principles applied by the Full Court of the Supreme Court of Western Australia and 
the Court of Appeal respectively in Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196 and Chan v The 
Nurses Board of Western Australia [2007] WASCCA 123.  These principles have been recently restated by the Court of 
Appeal in Simonsen v Legge [2010] WASCA 238.  

9 These authorities apply four factors in considering whether an appeal should be accepted out of time.  They are the length of 
the delay; the reasons for the delay; whether Mr Pantovic has an arguable case; and any prejudice to the Authority.     

10 Some reference was made to Nicholas by an Appeal Board in Ross v Peter Conran, Director General, Department of the 
Premier and Cabinet (2011) 91 WAIG 411.  The Appeal Board in Ross at par 28 referred in part to Nicholas.  It was said in 
Ross at par 29, that the Appeal Board in that matter did not agree with the Appeal Board in Nicholas that Malik v Paul Albert, 
Director General, Department of Education of Western Australia (2004) 84 WAIG 683 “may be of assistance” in dealing with 
extensions of time. 

11 However, a fulsome reading of the reasons of the Appeal Board in Nicholas makes it plain that the approach of the Industrial 
Appeal Court in Malik to extensions of time in unfair dismissal cases was distinguished from extensions of time in appeals 
under s 80I of the Act.  This was dealt with at par 11 as follows: 

“Whilst the representatives of Mr Nicholas and the respondent made some reference to relevant principles for 
extensions of time in unfair dismissal proceedings before the Commission pursuant to s 29(3) of the Act, as 
considered in Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 
WAIG 683, it is important to observe that that case turned substantially upon the particular statutory framework 
prescribed under s 29 of the Act and in particular s 29(3), which provides that “The Commission may except a 
referral by an employee under subsection (1)(b)(i) that is out of time if the Commission considers that it would 
be unfair not to do so”.” 

12 We adopt and apply for present purposes, the decision in Nicholas.  This applies the approach to extensions of time adopted by 
the Court of Appeal and the Full Court of the Supreme Court of Western Australia, as the superior courts of record in this 
State, and which exercise general supervisory jurisdiction over the Commission: Kirk and Anor v Industrial Relations 
Commission of New South Wales and Anor (2010) 239 CLR 531. 

13 In applying these principles, in this appeal the notice of appeal was lodged 30 days out of time.  Whilst it is a considerable 
lapse of time, it is not inordinate. 

14 As to the reasons for the delay, as stated above, Mr Pantovic initially commenced proceedings in the general jurisdiction of the 
Commission.  He did so within the time limit for such applications, some 10 days after his dismissal. In that application Mr 
Pantovic plainly sought to challenge the Authority’s decision to dismiss him. The mistaken commencement of proceedings in 
the incorrect jurisdiction is an adequate reason for the delay. 

15 As to the merits of the appeal, this can only be assessed in a rough and ready way at such an early stage: Jackamarra v 
Krakouer (1998) 195 CLR 516.  We were of the view that the appeal was not completely without merit. 

16 Finally, in relation to prejudice to the Authority, as the extension of time was not opposed, none was apparent. 
17 Accordingly, the appeal was accepted out of time. 
Contentions of the Parties 
18 Mr Pantovic contends that prior to the incident, he was an exemplary employee.  According to Mr Pantovic, he was the subject 

of a malicious complaint by STO Mitchell arising from the spraying incident and was the subject of a campaign by the union 
representing transit officers.  Furthermore, Ms Butler contended that Mr Pantovic was given poor advice by his relevant 
manager during the process of the Authority’s investigation and ultimately, the penalty of dismissal in the present case, was too 
harsh. 

19 Counsel for the Authority Mr Matthews submitted that Mr Pantovic deliberately discharged his training spray at STO Mitchell 
on the day in question.  Mr Matthews contended that as a Transit Supervisor, Mr Pantovic had a heightened responsibility to 
maintain high standards of integrity and trust and Mr Pantovic acted contrary to that obligation.   

20 Furthermore, Mr Matthews submitted that not only were Mr Pantovic’s actions an act of misconduct, his subsequent lack of 
candour in the investigation process, and his failure to take responsibility for his actions, destroyed the necessary relation of 
trust and confidence between the Authority and Mr Pantovic, as a supervisor law enforcement officer. 

Factual Background 
21 Mr Pantovic contends in his statement of facts that he was involved in an incident in the early hours of 4 July 2010 at the 

Midland Railway Station.  Whilst in the transit office in the company of two other officers, Senior Transit Officer Mitchell and 
Transit Officer Standish, he accidentally deployed a canister of saline solution/training spray, which he was carrying on his 
accoutrement belt.  The stream from the spray struck STO Mitchell in the face. 

22 On 5 July 2010, STO Mitchell made a formal complaint to the Authority and also a complaint of assault to the Police.  The 
allegation of criminal assault was not proceeded with. 

23 STO Mitchell sought medical attention on 9 July 2010 and obtained a medical certificate from his doctor to the effect that 
STO Mitchell suffered pain to his left eye at the time of the incident, and it continued to feel bruised. The doctor concluded 
that “on examination he has normal visula [sic] acuity but some mild pitting of the conjunctival surface which should settle 
over the next few days”. 
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24 On 21 July 2010 Mr Pantovic was notified by the Authority that he was the subject of a formal investigation by the Authority’s 
investigation section. The allegations against Mr Pantovic were that: 

(a) On 4 July 2010 he used force when none was needed at the Midland Railway Station, contrary to s 7 par 12(c) 
of the Transit Officers Operations Manual ; 

(b) On 4 July 2010 he acted in a manner contrary to s 6 par 15(a) of the Manual; and 
(c) On 4 July 2010 he acted in a manner contrary to the Authority’s Code of Conduct . 

25 Mr Pantovic provided a written report to the Manager of Investigations, Mr Trivanovic, on 24 July 2010. In his written report 
of the incident, after referring to events leading up to the incident, Mr Pantovic said: “At this moment I was adjusting the can 
in my pouch as it wasn’t sitting right and as I pushed down the canister I accidentally pushed the button rather than the flap”. 
Mr Pantovic did not access the CCTV footage of the relevant work area prior to submitting his report of the incident. 

26 Mr Pantovic was interviewed by the investigators on 24 August 2010. The interview was recorded and transcribed.   
27 The results of the investigation were incorporated into an Investigation Report of 8 November 2010. A copy of the 

Investigation Report was provided to Mr Pantovic by the Authority’s Managing Director Mr Burgess under cover of a letter 
dated 26 November 2010.  In the letter the Authority advised Mr Pantovic that: 

“The investigation found sufficient evidence to support findings that you: 
• acted in a manner contrary to section 7 Of the Transit Officer Operations Manual and Section 5 of the 

PTA's Code of Conduct by using excessive force when none was needed and knowingly wrongful use of 
force; 

• breached the PTA's Code of Conduct by assaulting a fellow officer; 
• acted in a manner contrary to the PTA's Code of Conduct and Transit Officer Operations Manual by 

breaching the required standard of integrity both during the course of the incident and in providing your 
evidence during the investigation.” 

28 The letter from Mr Burgess went on to state: 
“Viewed as a whole, your conduct during the incident and in the subsequent investigation process raise serious 
concerns in my mind regarding your integrity, judgement and professionalism.  Based on the investigation it 
appears clear to me that the incident was not an accidental discharge of your inert spray.  It was a practical joke 
involving deliberate choice yourself to use the spray.  References to several people that it was a joke in my view 
support this.  Secondly your defence is that it was an accidental discharge, yet such circumstances could not be 
replicated by you when asked to demonstrate by the investigators nor has it ever actually occurred within the 
Public Transport Authority. 
I consider that your actions during the incident are almost secondary to your conduct in denying any failure in 
your actions.  Your conduct could be construed to have been intended to pervert the course of the investigation 
and have placed in serious jeopardy the relationship of trust between the PTA and yourself.  Such conduct 
renders it inappropriate that you remain in any law enforcement position, let alone one of a Supervisory nature 
with leadership and accountability responsibilities.” 

29 The letter concluded that Mr Pantovic had falsified an excuse of accidental discharge of the canister and had continued to 
maintain that position, which constitutes “a serious breach of trust and honesty expected of a Transit Supervisor”. 

30 Mr Pantovic was informed that it had been recommended that he be dismissed.  Prior to considering the matter further, Mr 
Pantovic was invited to respond in writing by 3 December 2010, which he did in a letter emailed to Mr Burgess on 2 December 
2010. 

31 In a response of 10 December 2010 Mr Burgess concluded that Mr Pantovic had breached the trust of the Authority and 
observed: 

“You have apologised for your conduct in this incident, outlined your pride in your Transit Officer career and 
referred to your financial and family issues for me to consider in support of a decision against termination.  
Whilst sympathetic to these points, I do not believe that your response indicates that you have taken 
responsibility for your conscious actions.  In your response you still talk of the matter as an "incident when I 
accidently deployed a training spray", "that you were not aiming at him" and "to be honest I did not think there 
was enough liquid in the can to squirt the way it did". 
In my letter of 26 November, I made it clear that it was your actions post the incident which has led me to 
question your accountability and integrity, two key factors for an officer and supervisor in an enforcement role.  
The credibility of an officer is critical in order for the PTA to be able to successfully undertake the enforcement 
and prosecution work to ensure the safety and security of our customers. 
It is clear that some planning choice was involved with you returning your OC spray and obtaining a training 
spray, in this case one which was full, when all other canisters for other officers are empty.  Your response is 
not a statement of full acceptance of intent rather a mixture of still implying some accidental aspect.  Further 
your acknowledgement of some involvement only comes at the end of a [sic] investigation which clearly 
indicates that it was not an accident. 
For all the reasons outlined in my letter of 26th November and the evidence available to me, I consider that I 
now have no option other than to terminate your employment with the PTA due to the breach of trust that now 
exists between the Public Transport Authority and yourself and the loss of confidence that we now have in you. 
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Your employment will be terminated effective from today with four weeks pay in lieu of notice.  Please return 
your uniforms and Smartrider ticket to The Transit office so that arrangements can be made to finalise pay.” 

32 Mr Pantovic was paid four weeks pay in lieu of notice with all accrued entitlements. 
The Incident 
33 Mr Pantovic testified that on 3 July 2010 there had been a request for officers to remain at work to prepare a report of a violent 

arrest from the previous day.  Two junior officers were attending to this task.  Mr Pantovic noticed a Senior Transit Officer 
Lawson preparing to leave work and raised with him providing assistance to the junior officers.  He declined. 

34 Mr Pantovic said he was not satisfied with the effort of STO Lawson and intended to speak with him about the matter.  In 
contrast, on the following day, 3 July 2010, Mr Pantovic observed STO Mitchell providing assistance to the officers and Mr 
Pantovic commended him for his efforts and made a note on STO Mitchell’s running sheet to this effect. 

35 Later on the same day at approximately 9.45pm, Mr Pantovic said he attended the Bayswater Railway Station.  He saw 
STO Lawson.  Mr Pantovic indicated to STO Lawson that he wished to speak with him alone about the events of the previous 
day. When Mr Pantovic did so, according to Mr Pantovic STO Lawson became aggressive.  When Mr Pantovic told STO 
Lawson he would be recording his comments on STO Lawson’s running sheet STO Lawson became angrier and swore at him. 

36 The attitude of STO Lawson surprised Mr Pantovic.  He thought STO Lawson had been “tipped off” that Mr Pantovic was 
going to the Bayswater Station to speak with him.  Accordingly, Mr Pantovic telephoned STO Mitchell and another supervisor 
Mr Crane, and queried whether either of them had spoken to STO Lawson to warn him of Mr Pantovic’s visit.  Both 
STO Mitchell and Mr Crane told Mr Pantovic they had not spoken to STO Lawson.   

37 In cross-examination Mr Pantovic said he was surprised by STO Lawson’s reaction to his visit but denied that he was annoyed 
when he spoke to STO Mitchell later in the evening.  He testified he was satisfied STO Mitchell had not forewarned 
STO Lawson. 

38 When he spoke to Mr Crane, Mr Pantovic said he could not recall whether he told him, in response to Mr Crane’s denial of 
contact with STO Lawson, words to the effect “don’t worry it must have been Muffy”. “Muffy” is a nickname for 
STO Mitchell. 

39 In further cross-examination Mr Pantovic said that at approximately 1.50am on 4 July 2010 he went to the Transit Supervisor’s 
Office and swapped his OC spray canister for an inert / training spray canister.  He said he did this because it was approaching 
the end of the shift, he would be busy with paperwork and booking in other officers’ OC spray to be put in the safe, and he did 
not want to risk taking a canister of OC spray home with him by mistake.  Mr Pantovic also testified that it had been 
recommended in training that officers take home used training sprays to practice their “draw” and to keep the shape of the 
canister pouch when not on duty. 

40 Mr Pantovic said he then went to the Transit Officer’s Office.  On entering the office, he testified that he saw both TO Standish 
and STO Mitchell. It appeared that TO Standish was preparing a brief and STO Mitchell was helping him.  Mr Pantovic said 
he walked over to the right hand side of the office close to where STO Mitchell was and spoke to him about him applying for 
supervisor positions.  According to Mr Pantovic, STO Mitchell replied that he had not done so as he had received some 
negative comments from some supervisors. 

41 At the time Mr Pantovic said he was wearing a long jacket and on pulling back the jacket, he realised that his OC spray 
canister was not sitting correctly in its pouch in his accoutrement belt. Mr Pantovic said he went to reposition the canister and 
as he did so, he deployed the spray by pressing the trigger. 

42 At the same time as he did this, Mr Pantovic testified that STO Mitchell leaned forward to pick up some paper and the stream 
of water from the canister struck him in the face.  At this point STO Mitchell responded with profanity as to what Mr Pantovic 
had done and why he had done it.  STO Mitchell was upset. 

43 Mr Pantovic said he immediately apologised to STO Mitchell and repeatedly apologised after the incident. He thought 
STO Mitchell had accepted his apology. Mr Pantovic said in cross-examination that the discharge was accidental and he had 
not intended to hit Mitchell.  He denied he said to STO Mitchell words to the effect that “it was a joke”: T93.  Mr Pantovic also 
said he told STO Mitchell that he had sprayed him by accident and he thought the way STO Mitchell was “carrying on” was a 
joke.  Mr Pantovic in his testimony denied that he had told STO Mitchell that the spraying itself was intended as a joke. 

44 In the course of the evidence both Mr Pantovic and the Authority played a recording of the CCTV footage of the office and 
foyer areas of the station during the shift in question.  The footage did not capture the incident that occurred in the office and 
little of what actually occurred in the office can be seen.  On viewing the footage of both himself and STO Mitchell leaving the 
office, which plainly shows STO Mitchell wiping the left hand side of his face, Mr Pantovic testified that this was inconsistent 
with what he thought had occurred, that being that STO Mitchell had been struck on the right hand side of his face.  Mr 
Pantovic did however accept in re-examination, that there may have been some overspray to the left hand side of 
STO Mitchell’s face. 

45 Mr Pantovic said STO Mitchell’s complaints as to his left eye, including the report from STO Mitchell’s doctor, were all done 
to make him look bad. 

46 After Mr Pantovic and STO Mitchell had left the office and had gone to the crib room for coffee, they both returned to the 
office.  A short time later, Mr Pantovic said he asked STO Mitchell to go outside with him for a discussion.  Mr Pantovic said 
he told STO Mitchell it was not about the spraying incident.  In the station foyer, Mr Pantovic spoke to STO Mitchell about his 
earlier encounter with STO Lawson. This was the reason that Mr Pantovic had contacted STO Mitchell earlier in the shift to  
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ask him whether he had forewarned STO Lawson of Mr Pantovic’s visit to the Bayswater Station. Mr Pantovic could not say, 
when questioned in cross-examination as to why, on the CCTV footage, he is seen pointing towards the left hand side of 
STO Mitchell’s mid section just before they both left the foyer.  

47 STO Mitchell’s version of the events in the transit office on the night in question was in stark contrast to that of Mr Pantovic. 
48 According to STO Mitchell, at about 9.50pm on 3 July 2010 he received a telephone call while on shift from Mr Pantovic.  Mr 

Pantovic asked him if he had “tipped off” STO Lawson that Mr Pantovic was to visit STO Lawson at the Bayswater Station 
earlier that evening.  STO Mitchell testified that he told Mr Pantovic he had not done so and did not know Mr Pantovic was 
going to the Bayswater Station.  STO Mitchell said that Mr Pantovic asked him “if he was lying” to which STO Mitchell 
replied he was not.  STO Mitchell said that Mr Pantovic seemed upset because his tone of voice was “aggressive and angry”: 
T124. 

49 Later in the shift, at about 1.50 am on 4 July, STO Mitchell said he was in the transit office with TO Standish and they were 
compiling a brief.  He leaned over towards the printer and felt a sharp pain in his left eye and heard Mr Pantovic laughing in 
the background.  He said he had not heard Mr Pantovic come into the office.  STO Mitchell put his hand up to his left eye.  Mr 
Pantovic said to him words to the effect “it’s only inert”: T124. 

50 STO Mitchell testified he told Mr Pantovic the spray had hit him in the eye following which, Mr Pantovic came close up to 
him and said “it was only a joke”: T124.  STO Mitchell said he had to push Mr Pantovic back a couple of times as Mr Pantovic 
was very close to him.  He then left the office to go to the staff toilets to wash his face.  Mr Pantovic followed STO Mitchell 
for some way to the staff lunch room and then left him after that.  STO Mitchell testified that his eye was red and sore and he 
was very upset by the incident.  He did not know why Mr Pantovic would do what he did. 

51 STO Mitchell returned to the office to help TO Standish complete the work they had been doing immediately prior to the 
incident.  At that point Mr Pantovic came back into the office, apologised for his earlier actions and tried to shake 
STO Mitchell’s hand, which STO Mitchell refused. 

52 According to STO Mitchell, Mr Pantovic requested that he leave the office for a private conversation.  STO Mitchell said he 
had no desire to speak with Mr Pantovic but Mr Pantovic assured him that it was not about the spraying incident. Not wishing 
to be accused of insubordination, STO Mitchell accompanied Mr Pantovic to the foyer area of the station, although he felt 
uncomfortable in doing so.  

53 STO Mitchell testified that once in the foyer Mr Pantovic told him about the incident with STO Lawson earlier in the shift and 
that STO Lawson knew Mr Pantovic was going to see him. Toward the end of the conversation, STO Mitchell said that Mr 
Pantovic told him “he was aiming for my chest, which he then changed he was aiming for my left side.  He touched my left 
side as he said that …”: T125. 

54 After the shift had ended STO Mitchell said although his left eye was still sore, he did not go to see his doctor as he had been 
exposed to training spray in the course of training and he thought the soreness would eventually go away.  It did not however 
do so and some four days later, STO Mitchell went to his doctor and was given a medical certificate referring to the eye injury. 

55 Later on 5 July STO Mitchell told his supervisor Mr Crane about the incident and also completed an occupational safety and 
health form.  He made a note of the spraying incident and the earlier telephone conversation with Mr Pantovic about the visit to 
STO Lawson in his notebook.  These notes were made on the date of the incidents.   

56 In his cross-examination, STO Mitchell was emphatic that he had to push Mr Pantovic aside at least on two occasions to get 
past him to reach the door of the office. 

57 The only witness to the incident in the office on the morning in question was Mr Standish.  Mr Standish did not have a good 
recollection of the incident.  He said that the best and most accurate description of what he saw at the time was contained in his 
statement to the investigators provided on 16 August 2010. 

58 Mr Standish’s evidence was that at the time in question both he and STO Mitchell were preparing a brief that was to go to 
court.  As far as he could recall, Mr Standish was sitting to the right hand side of the office near the computer and facing 
towards the platforms. He noticed that somebody was coming towards the office door and whilst remaining in his chair which 
was on rollers, rolled towards the door to open it and acknowledged Mr Pantovic who came into the office.  Mr Standish said 
he then rolled back to where he was working.  Shortly after he saw a reaction from STO Mitchell who was to his left and in 
front of him.  STO Mitchell raised his hand up to his face over his eyes. 

59 In his testimony, Mr Standish could not recollect much detail as to any conversation between Mr Pantovic and STO Mitchell 
other than STO Mitchell being very upset.  He also testified that he recalled Mr Pantovic as being very apologetic and 
concerned and there was “obviously a little bit of heat between the two of them as a consequence of the incident”: T117.  After 
the incident, outside of the office, Mr Standish said that he recalled a brief conversation between himself and Mr Pantovic.  Mr 
Pantovic said to him words to the effect that he did not intend to cause STO Mitchell any harm. 

60 In his written statement provided to the investigators, the following is said by Mr Standish: 
“Supervisor Pantovic entered the Midland Station front office.  I was going through my hearing brief with STO 
Mitchell. 
Supervisor Pantovic closed the station door, (I heard not saw as I was looking at my brief). 
A few seconds (maybe 10 or so) past[sic] I then heard STO Mitchell swear and I looked at him (he was standing 
forward of me and to the left and I saw STO Mitchell place his hand over his eye. 
Supervisor Pantovic then has stepped forward toward STO Mitchell.  STO Mitchell has asked (words to the 
effect) Supervisor Pantovic why the f**k did you do that, f**k off leave me alone to which Supervisor Pantovic 
replied (words to the effect) mate I was only joking/kidding around.” 
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61 According to Mr Standish’s statement he said that Mr Pantovic’s intention at the time did not seem to be malicious.  In the 
course of his interview with the investigators, Mr Standish accepted, based on the CCTV footage, that he must have rolled over 
to the door and let Mr Pantovic into the office, although he could not recall doing so when he made his initial statement.  

62 Mr Standish in his report to the investigators also referred to his brief conversation with Mr Pantovic after the incident and said 
as follows: 

“I was briefly approached by Supervisor Pantovic regarding the incident within fifteen minutes of its 
occurance.[sic] 
Supervisor Pantovic mentioned he wasn’t trying to hurt STO Mitchell, and it was a joke that went wrong, and 
that he was aiming for STO Mitchell’s chest.” 

63 Also relevant to the incident was the evidence of Mr Crane and Mr Svirac. 
64 Mr Crane, as noted, is a transit line supervisor employed by the Authority.  On the night in question Mr Crane was working in 

Fremantle on an overtime shift.  Mr Crane testified that he received a telephone call from Mr Pantovic at some point during the 
shift and he could not remember when.  Mr Pantovic asked him if he had tipped off STO Lawson to which Mr Crane replied 
that he had not and nor did he know what the matter was about.  Mr Crane said that Mr Pantovic then said to him words to the 
effect “don’t worry about it.  Must have been “Muffy”, being Adrian Mitchell.”: T153. 

65 Later, just before the end of his shift at about 2.30 am on Sunday morning, Mr Crane received a telephone call from 
STO Mitchell. Mr Crane said that STO Mitchell was distressed and referred to Mr Pantovic having sprayed him with inert OC 
spray which struck him in the face and the eye.  STO Mitchell asked Mr Crane what he should do about it.  Mr Crane told him 
that it depended how serious the matter was but if there was an injury, he would need to fill in an “OSH1 report”: T154. 

66 The next time Mr Crane had any involvement in the matter was about two weeks later. He was at the Authority’s Perth office 
and overheard a conversation between Mr Pantovic and STO Mitchell.  According to Mr Crane, Mr Pantovic went up to 
STO Mitchell and said words to the effect that “I didn’t mean to spray you.  You – you bent into it.  You bent down and it hit 
you in the face”:  T155. 

67 In cross-examination, Mr Crane said that after overhearing this conversation, he also had a brief conversation with Mr Pantovic 
where Mr Pantovic said to him words to the effect that “the OC was in the – in the canister, and he just went to spray it to hit 
the – the printer - … and Adrian has moved in … ducked down and put his head into the stream”: T155. 

68 Mr Svirac is the Authority’s Transit Manager of Security, which position he has held for about seven years.  Mr Svirac said 
that he first became aware of the incident between Mr Pantovic and STO Mitchell on 6 July 2010.  Mr Svirac spoke to Mr 
Pantovic outside his office.  He was aware that an occupational health and safety issue had been raised concerning some inert 
spray having been deployed into STO Mitchell’s eye.  Mr Svirac said he asked Mr Pantovic what happened. 

69 According to Mr Svirac, Mr Pantovic informed him that yes he had sprayed STO Mitchell in the eye and said it was a bad joke 
that had gone wrong.  Mr Pantovic told Mr Svirac that he was stupid in doing this and had apologised to STO Mitchell on 
many occasions.  Mr Svirac testified that he told Mr Pantovic that it was a stupid thing to do particularly in the position of a 
supervisor and given that there was an occupational health and safety investigation underway the issue could go further.  
According to Mr Svirac Mr Pantovic reiterated that the incident was a joke that had gone wrong. 

70 Mr Collopy is an investigator with the Corporate Investigations Section of the Authority and presently is the Acting Manager 
Professional Standards in the Security Services Branch of Train Operations.  He testified that on about 12 July 2010 in the 
early afternoon he was with Mr Svirac in Mr Svirac’s office.  He was discussing with Mr Svirac some unrelated matters.   

71 At this point, Mr Collopy said that Mr Pantovic came into Mr Svirac’s office and there was some general discussion as to how 
he was coping with the relevant events.  Without prompting, Mr Collopy said that Mr Pantovic started talking about the 
incident with STO Mitchell, and he and Mr Svirac suggested that that may not be appropriate in view of a pending 
investigation.  Despite this, Mr Pantovic outlined the events leading up to the discharge of the training spray and said that STO 
Mitchell leaned forward and as the canister discharged the spray struck him in the face.  Mr Pantovic told Mr Collopy and 
Mr Svirac that he “reacted by leaning forward and saying “Adrian, are you OK?  It was just jokes.  Just jokes,” or words to that 
effect”: T183.  Shortly after this Mr Collopy left Mr Svirac’s office. 

72 Additionally, Mr Furmedge, the Authority’s Manager of Security Services, testified that later on 5 October 2010, Mr Pantovic 
came to see him in his office.  Mr Pantovic told Mr Furmedge that he appreciated the support that he had shown Mr Pantovic 
in the incident thus far.  According to Mr Furmedge, Mr Pantovic told him that his actions were a stupid prank and it was a 
practical joke. 

The Complaint 
73 STO Mitchell lodged a formal complaint against Mr Pantovic on 5 July 2010.  It alleged “Assault and Bullying Behaviour” and 

it was addressed to Mr Svirac.  The complaint referred to Mr Pantovic’s aggressive conduct towards STO Mitchell in his 
telephone call inquiring about tipping off STO Lawson earlier in the shift and referred to the spraying incident.  The final 
paragraph of the complaint read: 

“I believe TS Pantovic’s behaviour was unacceptable as he assaulted me by spraying me without warning or 
provocation, then laughed at my discomfort, made comments indicating he wanted me to believe I had been 
exposed to operational strength OC, then stood over me and would not comply with my requests to leave me 
alone to do my job when he was not speaking to me regarding any work matter or disciplinary matter and then 
repeated this action while blocking my only exit from the office.  I wish this matter to be taken further.” 
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The Investigation 
74 Mr Svirac notified Mr Pantovic on 12 July 2010 that STO Mitchell’s complaint had been referred to the Authority’s 

investigation section for formal investigation. In an email of 21 July 2010, Mr Trivanovic, the Authority’s Manager 
Investigations, formally notified Mr Pantovic of the commencement of an investigation regarding allegations of breaches of 
discipline. 

75 The email from Mr Trivanovic to Mr Pantovic indicated that the investigation was anticipated to be completed within three 
months, however, if that time frame was to be extended, Mr Pantovic would be notified.  Mr Pantovic was advised of the 
confidential nature of the investigation and was requested to provide a written report in response which Mr Pantovic did.  

76 As Mr Pantovic’s response to the allegations is important, and sets the scene for the ensuing investigation, whilst it is quite 
lengthy, I set out most of it as follows: 

“Later on that night a made a telephone call to STO Mitchell, and asked him if he had said anything to 
STO Lawson in regards to a conversation that I was going to have with STO Lawson due to the fact that 
STO Lawson had become aggressive and argumentative as soon as I asked to speak with him.  This was 
something that I found surprising given I had yet to mention anything about the incident thus suggesting he was 
expecting the conversation. 
I spoke with STO Mitchell in my normal manner due the fact that it was irrelevant as to whether STO Lawson 
knew about the matter or not as the outcome would be the same. 
I do appreciate that on occasion a person may misinterpret my intention during a conversation, particularly if 
they do not note my visual expression or body language, which is due to my vocal tone and strong accent. 
Sometime later I returned to Midland station, whereby I replaced my canister of O.C with a green training 
canister.  This is normal practice for both myself and many other Officers, due to advice from “Cert” Training 
Providers that it will assist in maintaining the shape of the pouch.  This canister is issued to staff by “Cert”.  
When working at Midland station I always perform this function at about the same time as I secure the line 
vehicle as it saves me from having to open the safe on more than one occasion. 
Sometime after this I entered the Midland Station front office whereby I observed TO Standish to be completing 
a hearing brief while STO Mitchell was sat next to him. 
I sat down on the desk and we had a discussion in regards to the Acting Supervisor opportunities for STO 
Mitchell.  During this conversation STO Mitchell pointed out the fact that none of his efforts get recognised by 
other Supervisors and that he is glad that someone finally did. 
I advised him that he would be recognised allot[sic] more from now on as I would frequently be performing 
relief duties at Midland over the coming months.  I said that I was fair and every time he deserves to be 
commended he would be and that it will increase his opportunity for future promotion as a Supervisor.  I also 
said that STO Lawson should “take a leaf” out of his book and be a better Senior Officer. 
Sometime after this I stood up and was leaning against the office wall whilst TO Standish was leaning down and 
doing something to the office heater.  He was situated between STO Mitchell and I. 
At this moment I was adjusting the can in my pouch as it wasn’t sitting right and as I pushed down the canister I 
accidentally pushed the button rather than the flap. 
STO Mitchell was standing near the office desk at the time, which is approximately two metres away from 
where I was.  As I have pressed the button, a stream of water came out of the canister.  At this exact time STO 
Mitchell moved to the right from where he was standing and leaned down to take a piece of paper off the desk. 
As a result of the accidental discharge and STO Mitchell moving from one position to another the stream made 
contact with STO Mitchell’s face.  At this time I jovially said “Fuck, sorry man – I didn’t mean to hit you in the 
face” or something similar.  I also put my hand on his arm to comfort him and assure him of my intentions.  I 
also asked him if he was “ok” and apologised to him at this time.  I further told him that it was a training spray 
and not O.C (I have never used the word “inert” as this is not a word that I ever use). 
I continuously kept saying that I was sorry and that it was an accident.  I was really worried about STO Mitchell 
as he said that it hit him directly in the eye and he called me a “cunt”.  He asked me to step away from him 
which I did, I also said to him not to call me a “cunt” and that I have always had a respect for him and never 
called him names.  At this time I was leaning on the desk near the door. 
I apologised to him several more times and said that if I could take it back I would, that I didn’t mean to hurt 
him and that it was an accident. 
STO Mitchell was still visibly upset even though he said to me that it was ok, to stop apologising to him and to 
drop the subject. 
I said that I was going back to make a coffee for myself and asked if anyone else wanted one.  At this stage 
STO Mitchell walked out of the office towards the Crib room, I also walked behind him. 
I observed him then wash his face over the sink as I was standing back waiting for him to finish.  During this 
time I continued saying I was sorry and asked him if he wanted a coffee as well.  He said he needed to finish off 
the paperwork and to stop apologising and drop the subject. 



2102                                                           WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

I then made a coffee for myself and STO Mitchell and walked back to the station office just with my coffee as I 
did not know if STO Mitchell was in the bathroom or back in the office.  When I returned to the office 
STO Mitchell was there and I told him that I had made him a coffee and that it was in the Crib room. 
He said he would get it a bit later which he later did. 
When returned to the office I asked him to have a private conversation with me. 
Initially he refused as he was under impression that I wanted to talk about the spraying incident, once I assured 
him that it was not in regards to that he stepped out and had a conversation with me. 
I had explained to him what had happened earlier with STO Lawson and described his reaction and that’s the 
reason I called him to ask him if he had spoken to STO Lawson prior to my arrival to Bayswater Station. 
I have then returned to the Transit Supervisor office where I have completed my shift. 
This incident had nothing to do with the above mentioned conversation relating to STO Lawson, and it was not 
an act of retaliation or punishment of any kind, it was an accident. I am sorry about it and have apologised to 
STO Mitchell numerous times for it.  
I did not have any intention of deploying the training canister, nor of scaring/harming him in any kind of way as 
I had always got along with STO Mitchell both professionally and socially.  We used to go for motorbike rides 
together and we never had a problem since we met each other. 
I appreciate that this unfortunate event has upset STO Mitchell, but it was an accident.  There was neither 
intention nor malice and I refute any and all suggestion that I intentionally assaulted him. 
I have never been spoken to nor disciplined during my career as a Transit Officer, and to my knowledge I do not 
have a running sheet.” 

77 The investigation of the Authority into the complaint of STO Mitchell was conducted in accordance with the Authority’s 
disciplinary policy for salaried officers.  The process was comprehensive involving consideration of the relevant documents, 
including Mr Pantovic’s written response to the complaint, written reports of other staff involved in one way or another, and 
the interviewing of all relevant persons, including the complainant STO Mitchell and Mr Pantovic.  All interviews were 
recorded and a written record of the interviews produced.  The investigation also involved a site inspection at the Midland 
Station and the taking of photos. 

78 In accordance with the investigation process, under the disciplinary policy, Mr Pantovic was provided with a copy of the 
records of interview and all other relevant material, including a copy of the Investigation Report. 

79 The process of the investigation was dealt with in the testimony of Mr Foster, an investigator with the Authority for about three 
years.  Prior to his current position, Mr Foster was a police officer in Great Britain for some 22 years.  Mr Foster was assisting 
Mr Trivanovic in the investigation. 

80 For the purposes of these proceedings, Mr Foster attended the Midland Station and took a series of photos of the transit office 
and prepared a diagram, drawn to scale, of the inside of the office.  This evidence has been of assistance in putting in context, 
the other evidence led in the appeal. 

81 While Mr Foster was cross-examined on various parts of the disciplinary policy, in particular the obligation to disclose to Mr 
Pantovic a preliminary investigation into the complaint by STO Mitchell under cl 5.4.2 of the policy, I am not persuaded this is 
of great moment. It may be the case, on the evidence of Mr Svirac and Mr Foster, that Mr Pantovic was not informed of the 
outcome of the preliminary assessment of the complaint prior to the formal investigation.  However, on 12 July Mr Svirac did 
inform Mr Pantovic the matter was being formally dealt with by the Authority’s corporate investigations unit. 

82 The Investigation Report was concluded on 8 November 2010 and in accordance with the disciplinary policy, was passed on to 
the Authority’s senior management for consideration.  The Investigation Report concluded that based on a review of the 
evidence, on balance, Mr Pantovic had intentionally sprayed STO Mitchell with training spray on 4 July 2010; that in 
attempting to portray the incident as an accident to the investigators Mr Pantovic had mislead them in the investigation 
process; and that Mr Pantovic had not displayed the level of integrity and honesty required of an officer of the Authority. 

The Decision 
83 Relevant parts of the letter from the Authority’s Managing Director to Mr Pantovic conveying the outcome of the investigation 

and the Authority’s decision to dismiss Mr Pantovic are set out above. 
84 In composing his letter of response to the Managing Director of the Authority as to why he should not be dismissed, Mr 

Pantovic testified he spoke with Mr Svirac and sought his assistance in preparing the letter.  Mr Svirac testified Mr Pantovic 
came to his home and gave him a draft letter he had prepared.  Mr Svirac said he told Mr Pantovic it was important to tell the 
truth and to “cough up” and to show some remorse.  According to Mr Svirac, he advised Mr Pantovic to remove reference to 
the spraying being an accident and to include reference to not aiming at STO Mitchell. 

85 Mr Svirac produced a letter with his suggested changes. He gave this to Mr Pantovic.  However, Mr Pantovic’s letter to Mr 
Burgess did not incorporate Mr Svirac’s suggestions in these two respects.  It still maintained the spraying was accidental, 
despite the conclusions in the Investigation Report.  The letter also claimed that Mr Pantovic reported the incident 
“straightaway” to his Manager, which Mr Pantovic admitted in cross-examination, was false. 

86 Additionally, Mr Pantovic conceded, after some cross-examination on the content of his letter to Mr Burgess, that it was not an 
entirely honest account of the incident. 
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87 Evidence was given by Mr Svirac, and also by Mr Furmedge, that given the misleading conduct engaged in by Mr Pantovic, 
they could no longer maintain the necessary trust and confidence in Mr Pantovic as a law enforcement officer. 

Consideration 
88 An appeal to the Appeal Board in a matter such as this is in the nature of a hearing de novo: Fels v Department of Agriculture 

and Food (2010) 90 WAIG 1485; Thavarasan v The Water Corporation (2005) 86 WAIG 1434; Raxworthy v Authority for 
Intellectually Handicapped Persons (1989) 69 WAIG 2266.  That is, the Appeal Board has greater scope to substitute its view 
on the merits of the case, based on the evidence led in the proceedings.  This is not to say however, as Mr Matthews correctly 
observed, that the decision of the Authority is to be ignored: Milentis v Minister for Education (1987) 67 WAIG 1124. 

89 This means in cases of allegations of misconduct, there is a requirement on the party asserting it as a basis for dismissal, to 
persuade the Appeal Board that on balance, the misconduct occurred. As was said by the Appeal Board in Thavarasan at 
par 20: 

“In our view, with due respect, we consider the approach in Raxworthy to be the correct approach in relation to 
an appeal to the Appeal Board.  That is, as distinct from an unfair dismissal claim before the Commission, the 
nature of an appeal to the Appeal Board is an appeal, in the nature of a hearing de novo, based upon the 
evidence before it.  The Appeal Board has far greater scope to substitute its view for that of the employer, in 
light of the evidence adduced in the proceedings. What this means in the context of the present case, concerning 
allegations of misconduct, is that the misconduct allegations must be established as a matter of fact, as the basis 
for the employer's decision to dismiss.  It is not sufficient in our view, for the Appeal Board to only be satisfied 
that the employer had an honest and genuine belief, based upon reasonable grounds that the misconduct 
occurred.  More than a sense of unease by the employer is required.  Whilst this does not alter the overall onus 
on an appellant to persuade the Appeal Board that it should interfere with and “adjust” the employer's decision 
in a particular case, there must be sufficient evidence before the Appeal Board to establish the misconduct 
complained of.” 

90 For the following reasons, we are persuaded on balance that Mr Pantovic did commit acts of misconduct which justified the 
Authority’s loss of confidence in his standards of behaviour, honesty and integrity. Mr Pantovic has not established on balance, 
that the Appeal Board should, on this occasion, interfere with the Authority’s decision to terminate his employment. 

91 Whilst Ms Butler for Mr Pantovic attempted in submissions to portray the incident involving Mr Pantovic and STO Mitchell as 
primarily an occupational safety and health issue, we are not persuaded that this was so.  As Mr Matthews for the Authority put 
it in his submissions, even if the Appeal Board were to accept the version of events of the incident as outlined by Mr Pantovic 
in his testimony, Mr Pantovic’s conduct in the investigation process, in attempting to mislead and obfuscate, was of itself, 
sufficient to have warranted the Authority losing confidence in the integrity of Mr Pantovic as a law enforcement officer. 

92 In such a position, Mr Pantovic was obliged to demonstrate the highest standards of conduct.  He was charged with and given 
authority that could be exercised over members of the community as the travelling public.  Given that Mr Pantovic admitted in 
his evidence that in terms of his response to Mr Burgess, he was “willing to put anything” to save his job: T81, and that his 
account of the events to Mr Burgess in his letter of response was not entirely honest, the Authority could no longer have 
confidence in Mr Pantovic’s integrity to discharge his important responsibilities. 

93 There was considerable conflict on the evidence between that adduced by Mr Pantovic and the Authority. Having considered 
the oral and documentary evidence carefully, where Mr Pantovic’s testimony conflicted with that of the Authority’s witnesses, 
we prefer that of the Authority. we have come to this conclusion for a number of reasons. 

94 At the outset, Mr Pantovic’s admission in evidence that he was prepared to say or do anything to save his job, causes me to 
approach Mr Pantovic’s testimony generally, with considerable caution.  Furthermore, Mr Pantovic was, at various times in the 
course of his evidence, most reluctant to make any admissions, even on matters relatively innocuous.  For example, Mr 
Pantovic took some time in cross-examination, and ultimately only after some intervention from the Appeal Board, to concede 
the likelihood that the last train to Midland in the early hours of a Sunday morning, was more than likely to have on board 
young passengers returning from a night out in the city and who may be affected by alcohol or other substances, with the 
heightened possibility of anti-social behaviour. 

95 This evidence was given in the context of Mr Pantovic’s stated practice of returning his OC spray to the storage safe, well prior 
to the end of his shift.  This is so despite the possible need for it if an incident arose.   Also, on the evidence of Mr Furmedge, 
this appeared to be contrary to directives from the Authority issued from time to time that transit officers remain “kitted up” 
until the conclusion of their shift. 

96 Additionally, Mr Pantovic’s attempt to portray his actions in finding out who “tipped off” STO Lawson of his visit to the 
Bayswater Station, as not of great moment, was inconsistent with his actions on the night in question.  In his cross-
examination, Mr Pantovic said he took an hour to one and a half hours to call STO Mitchell, who denied that he had even 
spoken to STO Lawson that evening.  Mr Pantovic then said he forgot about the matter and did not speak to Mr Crane about it 
until some time later: T67-68.  STO Mitchell having denied speaking to STO Lawson and Mr Pantovic saying he believed him, 
Mr Pantovic then spoke to Mr Crane. 

97 When speaking to Mr Crane, who also denied forewarning STO Lawson, Mr Pantovic could not recollect whether he had told 
Mr Crane “it must have been Muffy”: T71. This is despite Mr Crane’s unequivocal statement to the investigators that Mr 
Pantovic did say this, as confirmed in Mr Crane’s testimony: T153.  Mr Crane was not to any extent involved in the incident 
between Mr Pantovic and STO Mitchell, apart from STO Mitchell ringing him after his shift on 4 July to tell Mr Crane of the 
spraying incident. 
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98 Additionally, Mr Pantovic, after the spraying incident, took STO Mitchell outside to discuss the incident with STO Lawson 
that occurred earlier in the shift. 

99 All of these actions are inconsistent with the implicit position of Mr Pantovic that finding out who may have spoken to 
STO Lawson on the night in question was a matter of minor significance, and one that Mr Pantovic would just “forget about”. 

100 In relation to this incident, it was also apparent, although Mr Pantovic took some time to retract the point in his testimony, that 
he was upset and annoyed by someone “tipping off” STO Lawson.  Whilst initially agreeing he was annoyed at this, Mr 
Pantovic shifted his position in cross-examination to one of being “surprised”:T59. This is in contrast to the testimony from 
STO Mitchell that when Mr Pantovic telephoned him earlier in the shift on 3 July to ask about contact with STO Lawson, Mr 
Pantovic was “aggressive and angry” and accused STO Mitchell of lying: T124.   

101 This evidence is also to be evaluated in light of other evidence of Mr Pantovic, where he was most reluctant to concede in 
cross-examination, but ultimately did, that STO Mitchell was his “main suspect” in the “tipping off” of STO Lawson: T65-66. 

102 On balance, having regard to all of this testimony, it is open to infer, and we do infer, that Mr Pantovic was upset and annoyed 
that STO Lawson was forewarned of Mr Pantovic’s visit to the Bayswater Station; that he wanted to find out who forewarned 
him; and STO Mitchell was the person most likely to have told STO Lawson about it. 

103 Also, given the testimony of STO Mitchell as to the conversation with Mr Pantovic in the foyer of the Midland Station after the 
spraying incident, when viewed in light of the CCTV footage, it was plain in our view, that STO Mitchell was not at all 
comfortable whilst Mr Pantovic was speaking to him. The demeanour of STO Mitchell from the CCTV footage made this quite 
apparent.  The gesture by Mr Pantovic in pointing his right hand towards STO Mitchell’s left midriff region was entirely 
consistent with STO Mitchell’s testimony on this issue, that Mr Pantovic touched him in this area, to demonstrate where he 
was aiming the training spray: T125.  Mr Pantovic said he could not recall this part of the conversation: T104. 

104 As to whether Mr Pantovic did say to other officers of the Authority shortly after the spraying incident, that it was “just a joke 
gone wrong”, we have no hesitation in accepting the Authority’s witness accounts of this. The first reference to this appears in 
STO Mitchell’s notebook.  This note was made very shortly after the incident.  It says “Pantovic would not leave me alone 
despite repeated requests from me and kept saying it was a joke”.  This reference also appears in the formal complaint made by 
STO Mitchell.  The same is reflected in STO Mitchell’s record of interview. 

105 The evidence of STO Mitchell on this issue was consistent and was corroborated by other witnesses. Mr Standish referred to it 
in his statement given to the investigators. This was also referred to in Mr Standish’s record of interview where he also 
recounted not just what Mr Pantovic said to him in this regard, but also his impression of the incident as the only other person 
present at the time. 

106 As already noted, Mr Svirac spoke to Mr Pantovic on 6 and 12 July. Both conversations are recorded in Mr Svirac’s report to 
the investigators.  In them, Mr Svirac refers to Mr Pantovic mentioning to him the spraying of STO Mitchell as a “joke and a 
prank that had gone wrong.”  In none of these exchanges, very close in time to the incident itself, is there any reference by Mr 
Pantovic to the accidental discharge of his training spray. 

107 This issue was also touched on in Mr Collopy’s testimony when recording Mr Pantovic’s comments in Mr Svirac’s office on 
about 12 July. Mr Collopy reported that Mr Pantovic said words to the effect “just jokes” to STO Mitchell immediately after 
the spraying.  This was mentioned in Mr Collopy’s report to the investigators. 

108 Accordingly, the weight of the evidence on this issue is against Mr Pantovic’s denials that he made such comments to these 
officers of the Authority.  Moreover, to accept Mr Pantovic’s version of events on this issue rather than the Authority’s 
generally consistent evidence, would be to infer some sort of conspiratorial conduct on the part of all of the Authority’s 
witnesses. This includes Mr Pantovic’s manager who attempted, genuinely, to assist him.  Such a proposition simply lacks 
credibility. 

109 It was a central theme of Mr Pantovic’s case that the notion of the spraying incident being portrayed as a joke, only came about 
on the suggestion of Mr Pantovic’s manager Mr Svirac.  It was Mr Pantovic’s testimony that shortly after the incident, in a 
conversation with Mr Svirac on about 6 July, Mr Svirac suggested to Mr Pantovic that the reference to the spraying as a joke 
be introduced.  Mr Pantovic was insistent in cross-examination that it was Mr Svirac and not himself who mentioned the notion 
of a joke.  Mr Pantovic testified, when asked in cross-examination why Mr Svirac may have suggested this that “I can only 
assume, because that’s the complaint that he got in the first place”: T90.  This is a clear reference to the complaint by 
STO Mitchell.  Mr Pantovic was aware at this time that no formal investigation had been commenced. 

110 However, as pointed out by Mr Matthews in his submissions, at the time of this conversation on 6 July, Mr Svirac was not 
aware of STO Mitchell’s formal complaint.  This did not come to Mr Svirac’s attention until about 9 July: T171.  At the time 
of this conversation with Mr Pantovic on 6 July, Mr Svirac was only aware that STO Mitchell had lodged an occupational 
safety and health form concerning the incident. The fact of Mr Svirac not knowing of the formal complaint until later was 
confirmed in STO Mitchell’s testimony that Mr Svirac telephoned him on 9 or 10 July and chastised him for not submitting a 
formal complaint earlier: T144.  This was in fact mistaken, as STO Mitchell had lodged the complaint with another supervisor, 
who had not passed it on to Mr Svirac straight away. 

111 Therefore in our view, given that at the time of his conversation with Mr Pantovic on 6 July, Mr Svirac had no idea that any 
reference to the incident being a joke had even been raised, it is far more likely on the totality of the evidence, consistent with 
the evidence of other witnesses, that it was Mr Pantovic himself who referred to this when speaking with Mr Svirac. 

112 It was thus in our view, disingenuous for Mr Pantovic to attempt to shift some of the blame onto his manager Mr Svirac in this 
way.  Mr Pantovic did this in an attempt to explain some of the content of his letter in response to Mr Burgess, following 
assistance from Mr Svirac in preparing the draft. Mr Svirac was genuinely endeavouring to assist Mr Pantovic by urging him to  
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confess the truth, because Mr Pantovic had told Mr Svirac, and by this time others also, that the whole incident was a joke. To 
seek to implicate Mr Svirac in this way, was duplicitous, and reflects poorly on Mr Pantovic.  It only reaffirms in our opinion, 
the correctness of the assessment by the Authority of Mr Pantovic’s integrity and character and his suitability to hold a law 
enforcement role at the Authority. 

113 Having regard to all of the oral and documentary evidence, the conclusion is open, and we conclude, that the deployment of the 
training spray was not accidental as portrayed by Mr Pantovic.  This is all the more so when one has regard to Mr Pantovic’s 
unsatisfactory attempts to assert the incident was accidental, despite the numerous references to it being otherwise.  It borders 
on inconceivable that Mr Pantovic would move from what would ordinarily be regarded as a very sound explanation, and one 
constituting a good defence, that being an accident, to an intentional act, albeit as a joke or prank.  As counsel for the Authority 
aptly put it to Mr Pantovic, it seemed on Mr Pantovic’s version of the events, if accepted, that Mr Pantovic had “told lies to get 
himself into trouble.”  This is particularly so in light of evidence before the Appeal Board of some accidental deployment of 
OC spray by other officers referred to in the testimony of STO Ford. 

114 There were submissions made by Ms Butler that the failure by Mr Sviric to notify Mr Pantovic of the outcome of the 
preliminary investigation was detrimental to Mr Pantovic.  On any view of the evidence, there was nothing to indicate that 
such non-compliance had any material effect on Mr Pantovic.  Even if we were to accept that there was a breach of the policy 
in this respect, from a consideration of the policy as a whole, it could only be regarded as a technical breach as the step of 
informing a person of the outcome of a preliminary investigation would seem to be a formality, and merely a step on the way 
to the formal investigation process commencing.   

115 There was certainly nothing put by Mr Pantovic to the effect that the result of the investigation could have been materially 
different if this preliminary step had been complied with.  An assessment of whether a person has been denied natural justice is 
a practical question in light of all of the circumstances of the case, and a minor failure would not necessarily mean a person 
would be entitled to a remedy: Lu v Minister for Immigration and Multicultural and Indigenous Affairs (2004) 141 FCR 346.  

116 Taking into account the lengthy process that followed the notification to Mr Pantovic that an investigation was being 
commenced, it could not be reasonably concluded in our view, that Mr Pantovic was not afforded natural justice in this case.  
In any event, given that an appeal to the Appeal Board is by way of a de novo hearing, then any defect in procedure by the 
Authority can be cured as a part of the conduct of the appeal: See generally Aronson, Dyer and Groves Judicial Review of 
Administrative Action Fourth Ed 2009 at pars 7.290-7.305. 

117 Submissions were also made by Ms Butler that the breaches of the Manual relating to excessive use of force by Mr Pantovic 
did not apply to him as he was not covered by the Railway Employees Enterprise Agreement, expressly referred to in the 
Manual.  Even if this is correct, the general provisions of the Code of Conduct, in particular those relating to misconduct, apply 
to all staff of the Authority.  The Code expressly prohibits misconduct.  The conduct engaged in by Mr Pantovic was, in our 
view, misconduct, both as defined in the Code of Conduct and at common law.  

118 As to the question of motive, it is not necessary, given our conclusions on the evidence as to the incident itself and Mr 
Pantovic’s conduct during the investigation and in his responses to Mr Burgess, to consider this issue further, despite the 
submissions of Mr Matthews on the point. 

Conclusion 
119 For all of the foregoing reasons the appeal is dismissed. 
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Order 
Having heard Ms D Butler as agent of the appellant and Mr D Matthews of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the appeal be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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Reasons for Decision 
1 These are the unanimous reasons for the Public Service Appeal Board (the Board). 
2 The appellant, Ruben Sanzana, appeals against the respondent’s decision to terminate his employment made on 12 October 

2010.  He says that the respondent’s decision to dismiss him is wrong and unfair and based on allegations which are false and 
fabricated.  He says that his supervisors and other employees have contrived to make his performance appear to be substandard 
and that they have lied and deliberately created false reports against him.  He says that his Local Area Supervisor (LAS), 
Lorraine Rowland, in particular, solicited complaints against him.  He says that complaints were raised as a consequence of his 
raising complaints and grievances against other employees and his supervisors. 
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3 The Board heard evidence from Mr Sanzana; Robert Adam Neuzerling, who undertook an investigation into allegations that 
Mr Sanzana’s performance was substandard; Lorraine Rowland; Stephen Brett Langridge, who relieved Ms Rowland as LAS 
when she was on leave; Wendy Patricia Cox, the respondent’s Executive Director; Robert John Westenhaver, Senior Systems 
Administrator, who gave evidence of the results of an assessment of Mr Sanzana’s internet usage; Ron Dobrich, a Local Area 
Manager (LAM); and Social Trainers Debra Joy Cummings, Lesley Godwin Grove, Kenneth Terry Mans, Christopher Gordon 
Holmes, Michael Robert Mincham, Sonny Than and Tara Jones.  A statement made by Social Trainer Kylie Christie to an 
investigator on 27 February 2010 was received into evidence by consent (Exhibit B), and is to be given appropriate weight 
given that Ms Christie was not available to be cross-examined.  

Background 
4 Mr Sanzana was employed by the respondent as a Social Trainer for approximately seven years. He worked in a number of the 

respondent’s facilities caring for residents, and at the time of the termination of his employment he was working at the 
Lombardy Crescent Group Home (Lombardy). 

5 Lombardy is the home of five male residents who have a range of disabilities.  They are aged between mid-forties and mid-
seventies.  They are not able to care for themselves and require constant supervision and care.  The social trainers are 
responsible for ensuring that every aspect of daily life is managed, including organising leisure and developmental activities, 
arranging and attending medical and other appointments, managing residents’ clothing, supervising showering and other 
hygiene needs, and preparing and supervising meals.  For example, one resident, Christopher, requires a minced-moist diet as 
specified by the speech pathologist.  Another resident, Phillip, is an insulin dependent diabetic with dietary requirements 
appropriate to his condition.  Staff moving to a different home require induction into the particular requirements of that home’s 
residents.   

6 There is a communications or report book for staff to record issues and requests and for supervisors to provide direction and, 
where necessary, reminders.  Staff members coming on duty read this record to bring themselves up-to-date.  It was noted a 
number of times in the evidence that it is not a complaints book.   

7 Each resident’s particular needs and plans are set out in a number of types of records and planning documents, including the 
annual Lifestyle Plan and Review (LPR), bi-monthly reports and meal time management plans.   

8 While each social trainer on duty is responsible for all residents, each social trainer has primary responsibility for one resident, 
to manage that resident’s clothing and personal items, deal with the resident’s family, prepare, update and review that 
resident’s LPR and bi-monthly reports, and deal with their resident’s allocated money.  This is the key worker role, and 
Mr Sanzana was the key worker for resident Des.  

9 The social trainers and their LAS had meetings to discuss various issues and the minutes of these meetings were circulated, 
acting as a reminder of issues to be addressed.   

10 The social trainers are rostered over 24 hours seven days per week, mostly working alone except for a handover period, and on 
some weekdays two social trainers are rostered together which allows one social trainer to take residents to appointments and 
outings, or to attend training, and for other purposes.  The LAS and the LAM also attend the home at various times for 
meetings and to undertake their own responsibilities.   

Mr Sanzana Moves to Lombardy 
11 According to Ms Rowland, when it was first known to a number of members of staff at Lombardy that Mr Sanzana would be 

transferring there from another facility in January 2009, staff members who had worked with him previously discussed him in 
negative terms.  Ms Rowland says she did not know him prior to his transfer there, she took no notice of what was said and 
was prepared to take him as she found him. 

12 Ms Cummings first met Mr Sanzana at Lombardy and initially they became friends.  However, that relationship soured after he 
made personal comments which offended her and she says she observed his lack of proper attention to the residents. 

13 After the first few months, there were issues arising and complaints being made about Mr Sanzana and Ms Rowland 
experienced difficulties in dealing with him.   

14 By July 2009, Ms Rowland had received a number of complaints that Mr Sanzana was spending a lot of time on the computer 
accessing dating sites and this was investigated.  His internet use was found to be excessive and he was counselled. 

15 There were complaints about Mr Sanzana’s attitude and lack of attention to issues such as meal time supervision, attending to 
tasks such as record keeping and report writing, sorting and culling of clothes and purchasing new clothes and a razor. 

16 By letter dated 13 November 2009, Ms Carol Cranwell, LAM for Area 4, advised Mr Sanzana that he was required to attend a 
meeting on 25 November 2009 at 1.30pm with Mr Jeff Clapton, Manager Accommodation Services (East) and herself to 
discuss a number of performance issues.  Mr Sanzana was advised that he was welcome to bring a support person if he wished.   

17 The issues to be addressed at that meeting were to include: 

• Completion of work related tasks; 

• Resident health and hygiene care;  

• Mealtime management of residents;  

• Accessing non work related websites in accordance with the Information Management, Technology and 
Telecommunications Policy;  
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• Maintaining high standards of personal behaviour and professional integrity in accordance with the Commission’s 
Code of Personal Conduct: 

• Ensuring communication, relationships, attitude and conduct are positive, appropriate and professional in accordance 
with the Commission’s Code of Personal Conduct.  

(Exhibit A, page 24) 
18 These issues were to be dealt with by a Performance Improvement Plan (PIP). 
19 However, before this meeting took place, on 18 November 2009, Mr Sanzana was directed to remain away from work while 

the respondent investigated ten allegations of breaches of discipline in the period 15 May 2009 and November 2009.  
Ms Cranwell cancelled the meeting scheduled for 25 November 2009 and advised that the meeting would be rescheduled once 
the separate suspected breach of discipline process had been finalised.   

20 In a letter dated 25 November 2009 the respondent advised Mr Sanzana of the allegations of breach of discipline (Exhibit A, 
page 27).  The alleged breaches of discipline against Mr Sanzana related to two particular issues.  Firstly, it was said that he 
had admitted to kissing and cuddling a resident at the hostel he had previously worked in and persistently challenged 
Mr Langridge when advised that this conduct was inappropriate; had told Ms Rowland the same thing and that he had recently 
kissed a resident at Lombardy.  Secondly, there were a number of alleged incidents of inappropriate behaviour and comments 
of a sexual nature directed towards staff.   

21 On 18 March 2010 an independent investigator provided a report to the respondent of his investigation into the suspected 
breaches of discipline.  He recommended that Dr Chalmers, the Director General, find that, with the exception of two 
allegations, the allegations against Mr Sanzana were substantiated.   

22 By letter dated 31 March 2010 (Exhibit A, page 41) Mr Sanzana was advised by Dr Chalmers that he found that Mr Sanzana 
had breached discipline in respect of each of the substantiated allegations, that collectively they constituted a serious breach of 
discipline, and he proposed to issue Mr Sanzana with formal reprimands.  He went on to note that prior to the stand down from 
the workplace Mr Sanzana had been scheduled to participate in a PIP.  He said: 

I have requested that as a result of this investigation and the serious nature of the breach that your Local Area Supervisor 
continues with the implementation of the PIP.  In addition to the other performance issues that have already been 
identified, it is recommended that there is a specific focus on the importance of behaving in a positive, respectful manner, 
consistent with standards and values of the Disability Services Commission and adhering to the Public Sector Code of 
Ethics and the Commission’s Code of Personal Conduct.   

23 Prior to implementing any action, Dr Chalmers provided Mr Sanzana with an opportunity to provide any reasons why formal 
reprimands should not be issued.  Mr Sanzana responded that the Director General had ‘failed to acknowledge the fact that I 
had grievances lodged against the persons who fabricated allegations against me, well before they suspended me’ (Exhibit A, 
page 43).  He responded to the findings of the investigation and said that the requirement for him to meet with his supervisor, 
Ms Rowland, in respect of the PIP was unjust and further victimisation against him given that she was the person against 
whom he had previously made serious allegations.   

24 Dr Chalmers wrote to him again on 27 April 2010 (Exhibit A, page 45), advising him that he was to be deployed to another 
work location and to contact the relevant LAM regarding his return to work arrangements.  Mr Sanzana met with his new 
LAM, Ms Maxine Martin, on 6 May 2010.  At this meeting Mr Sanzana refused to sign the PIP on the basis that he denied 
many of the performance deficiencies identified in the PIP and advised that he wished to lodge a formal dispute under 
clause 49 of the Social Trainers General Agreement 2008.  

25 By letter dated 19 May 2010 (Exhibit A, page 89), Dr Chalmers advised Mr Sanzana that as he had declined to address his 
substandard performance issues by participating in the PIP, an investigation would be conducted in order to determine whether 
his performance was substandard.  He was informed that there was a range of actions available to Dr Chalmers should it be 
found that Mr Sanzana’s performance was substandard and they included transfer, reprimand or dismissal.   

26 Mr Neuzerling was appointed and investigated the following alleged issues of substandard performance: 
1. Mr Sanzana had failed to complete reports such as the bi-monthly report and the LPR for the resident Des for whom 

he was the key worker, on time. 
2. He failed to cull clothing and purchase replacement clothing and an electric shaver for Des in a timely manner.  
3. He failed to complete regular health and hygiene routines as required, including not completing the bowel 

movement chart, not adhering to bedwetting procedures and inadequate dressing of residents. 
4. He failed to observe mealtime management routines in that he placed sugar in the tea and served normal ice cream 

for a resident who was a Type 1 diabetic, failed to provide thickening fluid in drink for a resident as required, and 
provided food which was unchopped for a resident who was on a minced-moist diet.  

5. During 2009 he had excessively and inappropriately used the computer facilities at Lombardy.  
6. He used inappropriate behaviour or conduct towards residents in that it was alleged that he had advised both Ms 

Rowland and Mr Langridge that he had kissed and cuddled a resident at Lombardy, and that he had done so 
previously at other workplaces and could see nothing wrong with the practice. 

7. He failed to address other staff members in accordance with the DSC Code of Conduct in particular that he 
repeatedly shouted at his peers and refused to listen to their point of view.  
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27 On 25 July 2010, Mr Neuzerling provided to the respondent a 57-page report in which he examined the allegations and found 
that on the balance of probabilities, Mr Sanzana had failed to complete the required work, had not performed it as directed or 
instructed, had not completed it to the necessary standard and in the case of appropriate computer use, he had breached 
discipline displaying substandard performance and his behaviour towards others was not appropriate (Exhibit 1, page 3).  He 
found on the balance of probabilities that Mr Sanzana’s work performance was substandard and he recommended that 
Mr Sanzana be dismissed.  

28 Mr Sanzana’s employment was terminated on the grounds of substandard performance. 
29 Whilst it might be said that there were two separate investigations and two separate sets of allegations, one relating to breaches 

of discipline and one relating to substandard performance, the way in which the matters progressed, they became intertwined.  
Ultimately though, the reasons for dismissal relate to the allegations of substandard performance contained within the PIP 
which Mr Sanzana refused to accept.  As he refused to sign the PIP the respondent decided to formally allege substandard 
performance with the possibility of termination of employment as a consequence.  

Consideration 
30 There are a number of issues to be considered, firstly, whether the allegations of substandard performance were substantiated.  

This includes whether the allegations were false and fabricated.  The second issue is whether Ms Rowland solicited complaints 
from staff against Mr Sanzana.  Thirdly, were the complaints and allegations against Mr Sanzana raised as a consequence of 
his raising complaints and grievances against others, particularly supervisors and managers?  

31 Mr Sanzana also complains that his allegations and grievances were not acted on yet complaints against him were.   
32 We note that the allegations of substandard performance set out in Mr Neuzerling’s report are slightly differently expressed 

from the issues set out in the PIP.  Further, evidence has been adduced of issues which fall under the general headings of 
identified substandard performance, but the examples in the evidence go beyond those dealt with by Mr Neuzerling.  We will 
endeavour to deal with what appear to be the major allegations. 

Substandard Performance Issues 
33 To determine whether performance is substandard it is necessary to compare the actual performance with the standard to be 

achieved.  That standard can be gathered from evidence of standard practice, from documents such as job description forms, 
procedures and policies.  It can also be determined by reference to training and directions given to staff, and, of course, to 
common sense.  

34 If the performance meets the required standard, then dismissal based on alleged substandard performance would not be 
sustainable.  If the performance is substandard, it does not automatically follow that dismissal is appropriate or fair.  However, 
in the case of an employee whose performance is substandard in significant matters or to a significant degree and the employee 
refuses to accept that this is so, the prospects of improvement to the required standard are reduced.  Accordingly dismissal may 
not be unfair in those circumstances.  It would depend on a number of factors including the nature and degree of the 
performance deficiency, the prospects for the performance being raised to the required standard and the practicability of and 
opportunities for training and correction.  Some factors in considering those matters may be; what remedial efforts have been 
made, the employee’s acceptance of the performance being substandard and the desire and intention to improve.  Other 
considerations might include consideration of the employee’s length of service and seniority.   

Allegation 1: Mr Sanzana had failed to complete reports such as the Bi-Monthly report and the LPR on time.   
35 Mr Sanzana was allocated the role of Des’s key worker.  The role of key worker includes that ‘[t]he key worker is the person 

designated to have a primary staff role for an individual client’ (Exhibit 5).  The tasks of key worker include: 
1. Ensuring clients have appropriate clothing and footwear for all their activities including work, home and 

recreation.  This includes attending to the maintenance and cleanliness of the clothes.  
2. Arranging, or supporting the client to arrange, celebrations such as birthdays. 
3. Maintaining all files for their client, ensuring they are current and accurate.  Each of these files is checked at the 

bi-monthly review.  
4. The key worker will prepare annual review documents and attend the annual review.   

The LPR 
36 There are instructions for the preparation of the LPR (Exhibit 14).  These include that the LPR is to be completed one week 

before the actual review date and presented to the Senior Social Trainer; in this case we think this means the LAS.  Each 
resident’s LPR may have a different due date.  The LPR has three components; the first being completed by the key worker 
and the second being an annual medical review by the resident’s doctor.  Once the LPR is complete, there is a meeting with the 
resident’s stakeholders including family.   

37 As Des’s key worker, Mr Sanzana was to complete the LPR one year from when the previous LPR had been completed in July 
2008, by mid-July 2009.  

38 On 29 April 2009, in anticipation of those LPRs which were coming due, Ms Rowland requested that the four forms which are 
components of the LPR be completed online.  It is necessary for them to be completed online so that they form part of the 
records of the residents which can be accessed by others away from the home, including speech pathologists and dietitians.  A 
copy is also kept in the resident’s files at the house.  Ms Rowland noted in the minutes of the meeting of 29 April 2009 that she 
would start making the annual medical appointments for the residents in preparation for their LPRs (Exhibit 1, page 75).  
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39 At the end of June 2009, Ms Rowland printed off the whole package of relevant forms and told Mr Sanzana that the review 
was due in July (ts 70).  Ms Rowland says that if all paperwork including the bi-monthly reports is kept up-to-date, then 
completion of the LPR forms should take about an hour and a half, if done on night shift. 

40 Ms Rowland telephoned Mr Sanzana one morning and asked him to book all five residents’ medical appointments.  The 
appointments ought to have been made at times which allowed the appropriate key worker to attend the appointment with his 
or her relevant resident.  Mr Sanzana apparently booked Des’s appointment when he, Mr Sanzana, was not on duty, and this 
caused another social trainer to be upset. 

41 Mr Langridge put a reminder in the report book on 1 August 2009 that the annual reviews for three residents including Des 
were overdue (ts 303). 

42 Mr Sanzana sent Ms Rowland the LPR for Des by email on 29 August 2009, by which time it was approximately six weeks 
late (Exhibit 12, Respondent’s Volume 2, page 123).  Ms Rowland says that the document she received was not adequate and 
she met with Mr Sanzana, went through it and she added a number of health outcomes to be pursued.  The final version 
(Exhibit 13, Respondent’s Volume 2, page 95) was then to be discussed with the family.  Mr Sanzana was to have made an 
appointment for a meeting with Des’s sister.  When he had not been able to set up a meeting, Ms Rowland contacted Des’s 
sister and arranged a meeting.  However, this meeting did not eventuate through no fault of Mr Sanzana and Ms Rowland 
discussed the LPR with Des’s sister over the telephone. 

43 It is clear that Mr Sanzana made the doctors’ appointments as requested by Ms Rowland.  However, that does not contradict 
the other evidence that Mr Sanzana did not complete Des’s LPR on time.  On the contrary, the earliest he provided an albeit 
unsatisfactory LPR to Ms Rowland was the end of August 2009, and it required further work.   

44 We also note that Mr Sanzana submitted a LPR for Des for assessment as part of Mr Sanzana’s studies for his Certificate IV 
(Exhibit A, pages 179, 205 and 207).  However, this was not a complete document and was inadequate.  Most significantly, it 
was not the document submitted within reasonable time as part of the actual performance of his work.  It was for his study 
purposes. 

45 We find that the LPR due in mid-July 2009 was not submitted until 29 August 2009.  The lateness of the submission of a 
completed LPR affected the prospects for successfully arranging a meeting with Des’s family. 

46 Mr Sanzana was not the only key worker to be late in submitting his LPR.  However, he was subject to a range of other 
performance issues. 

Bi-Monthly Reports  
47 The Bi-Monthly Report is a report prepared by the key workers in respect of their particular residents.  Mr Sanzana’s first 

report in respect of the resident Des was due in March 2009.  However, his first report was presented on 9 April 2009 
(Exhibit A, page 218).  The minutes of the meeting of 1 June 2009 contained a reminder that the bi-monthly reports were now 
due for all residents and if they had not been done the key workers were to let Ms Rowland know.   

48 The minutes of the meeting of 30 July 2009 note that the bi-monthly reports were up-to-date in respect of all the residents 
except Keith, whose last report was done on 12 May 2009 and Des, whose report was done on 9 April 2009.  The key workers 
were to action this by 7 August 2009 (Exhibit 1, page 81).  This demonstrates that as at 30 July 2009, no report had been done 
in respect of Des since 9 April 2009 and was nearly two months overdue.   

49 Mr Sanzana noted in the Report Book on 3 August 2009 that Des’s bi-monthly report had been done but he ‘couldn’t send it 
through internal email or save it, but copy is in the SST file’ (Exhibit A, page 393).   

50 On 21 August 2009 Mr Sanzana provided a report and sent an email to Ms Rowland to the effect that he had done it 
(Exhibit 18). 

51 Mr Sanzana agrees that he was a bit late in completing the bi-monthly report due in early June and that he had done no other 
bi-monthly report until he produced the one on 3 August (ts 307).   

Other Key Worker Issues 
52 It is also alleged that Mr Sanzana failed to make a request for funds to the LAS to enable him to purchase a birthday present for 

Des.  This is one of the key worker’s responsibilities.  In fact, Debra Cummings noted that no gift had been purchased, and she 
did it herself.  Although this did not form part of the formal allegations against Mr Sanzana, the fact of it being raised 
demonstrates the breadth of frustration at Mr Sanzana’s performance.  

Recoups 
53 There was also an allegation that Mr Sanzana did not properly perform the task of completing recoups.  Ms Rowland says that 

Mr Sanzana failed to properly save on the computer and print off copies of the weekly recoups for expenditure for residents 
and did them long-hand.  She says there were frequent errors in his work and that she had to make corrections and do the 
computer entries even though she had trained Mr Sanzana on how to do it.  Mr Langridge says Mr Sanzana completed the 
recoups by hand and he, Mr Langridge, had to make corrections before entering them on the computer himself.  When 
Mr Sanzana said he could not access the appropriate computer sites, Mr Langridge created shortcuts for him.  He started to 
train Mr Sanzana in a refresher course but Mr Sanzana became agitated and went off to prepare lunches. 

54 Mr Sanzana denies making these mistakes and says that there were problems accessing the computer sites.  Ms Cummings 
confirms that there were difficulties accessing the sites but the documents could be saved in another way then transferred to the 
site.   
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Conclusions Regarding Allegation 1 
55 We find that there were difficulties in staff entering the necessary information and saving it to the appropriate site.  However, 

we accept Ms Rowland’s and Mr Langridge’s evidence that they each had to correct mistakes in Mr Sanzana’s recoups and 
assisted him with training to access the appropriate site.   

56 We find that the allegation that Mr Sanzana’s performance was substandard in respect of completing at all or completing in a 
timely manner the records and reports required of a key worker, in particular the LPR, the bi-monthly reports and recoups is 
made out. 

Allegation 2: Mr Sanzana failed in his responsibility to cull Des’s clothing, to purchase replacement clothing and to 
purchase an electric shaver, in a timely manner. 
57 Minutes of the meeting of 29 June 2009 record that all key workers were asked to advise Ms Rowland by 7 July via email that 

all the residents’ clothing had been sorted out and new clothes purchases if required.  It also noted ‘[p]lease look under beds for 
clothes that are still unpacked (sic).  If the residents require new clothes please let me know and I will withdraw money’ 
(Exhibit 10, Respondent’s Volume 2, page 71).  

58 Ms Rowland says that she had asked staff to purchase at least ‘two really good sets of clothing’ for their particular residents 
(ts 80).  Mr Langridge reminded Mr Sanzana verbally in the staff meeting of 30 July 2009 to purchase new clothes, and it was 
recorded in the minutes as a general reminder (Exhibit 24, Respondent’s Volume 2, page 156). 

59 On 15 September 2009 Mr Sanzana advised Ms Rowland by email that he had purchased a shirt, tie, pants and shoes for Des 
(Exhibit 19).  On 16 September there was an exchange of emails between Ms Rowland and Mr Sanzana.  Ms Rowland referred 
to the minutes of the meeting of 29 June 2009 and enclosed an extract from the minutes referred to above.  She noted that 
Des’s clothes had not been sorted out and said: 

I also spoke to you last week in regards to purchasing new clothes and you assured me that Des didn’t require any clothes 
and that what was in his cupboard were in good condition.  Kylie Christie has been through Des’s wardrobe and drawers 
and discovered clothes that were too small for him, frayed, stained, damaged, no elastic, holes and old.  These have been 
recorded on his personal clothing inventory – approximately 50 items needed to be disposed off (sic).  He also requires 
new pyjamas.  Thankyou for purchasing a new pair of pants, shirt, tie and shoes with the balance of the $200.  I would 
like you to purchase another set of clothes for special occasions.  Please let me know when you need me to draw the 
money out.   

60 Mr Sanzana replied to the effect that he had only spoken once to Ms Rowland regarding Des’s clothes.  He maintained that Des 
did not need more clothes except for an extra formal set, which he said he had just purchased for him.  He said he never 
mentioned Des did not have clothes that should be disposed of, rather he said that all five residents have plenty of clothes to be 
disposed of and he asked if a similar email had already been sent to other key workers.  He said he disposed of some items of 
other residents after he mentioned it to Ms Rowland and she instructed him to put them in a bag with the name of the client and 
leave it in the office for her to witness its disposal.  He said that she verbally instructed them not to make any special request 
for purchase of clothes before the end of the financial year and to wait for instructions in regard to that matter.  He said that her 
information was therefore contradictory and he also challenged that he had only been in the house for less than eight months 
and not for 10 months.  He said if she wanted him to buy Des another set of formal clothes for special occasions then he would 
do so. 

61 Ms Rowland replied to his email that she had spoken to Mr Sanzana verbally and in a meeting about sorting out the clothes that 
were under Des’s bed.  She noted that Kylie had actually done the job for him and washed everything out that was under the 
bed.  She said that she had only asked staff to put off making requests for money until the end of the financial year which was 
30 June and they were now in September.  Ms Rowland said that her reference to 10 months was that Des’s clothes were in 
‘drawers under his bed for the last 10 months’ – she was not suggesting that he had been responsible for the clothes for 
10 months but rather that they had been in the drawers for 10 months.  In any event Mr Sanzana had been Des’s key worker for 
a considerable period of time and by September, a period of two and a half months had passed since the original request for the 
clothes to be sorted and culled.   

62 Ms Rowland says that she had withdrawn the money for the second set of clothes and directed him to purchase them before he 
went on leave, but he did not do so.   

63 Mr Sanzana’s explanation is firstly, that Ms Rowland’s direction was to wait until the new financial year and she would then 
give the direction to purchase the clothes.  Then she went on leave.  In respect of the second set of clothes, Mr Sanzana says he 
could not purchase them between 2 October 2009 when the money was available, and 3 October 2009 when he was on shift 
with a relief staff member and believed it was irresponsible to leave that staff member on her own with all the residents.  In any 
event, Mr Sanzana says it was not an urgent matter (ts 313). 

64 Mr Sanzana did not purchase the second set of clothes.  Mr Sanzana was to go on leave in early October 2009 and he left the 
purchase of the second set of clothes to Mr Les Grove in his note of 30 September 2009 (Respondent’s Volume 2, page 200).   

65 The culling of Des’s clothing was done by Kylie Christie in September 2009. 
66 In respect of the purchase of the shaver for Des, the minutes of the staff meeting of 29 June 2009 record that ‘a good electric 

razor’ was to be purchased for Des (Exhibit 10, Respondent’s Volume 2, page 75).  Such a purchase is the responsibility of his 
key worker, Mr Sanzana. 
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67 Minutes of the meeting of Lombardy staff of 30 July 2009 (Exhibit 24, Respondent’s Volume 2, page 156) record that ‘Des 
requires an electric shaver as per previous meeting minutes can key worker please action asap’.   

68 On 4 September 2009 Mr Sanzana advised Ms Rowland by email that he had purchased the shaver that day (Exhibit 20, 
Respondent’s Volume 2, page 158).   

Conclusions Regarding Allegation 2 
69 The evidence demonstrates that on 1 June 2009, Mr Sanzana and others were first asked to sort and dispose of residents’ old 

clothing.  They were to ‘purchase new clothing if required in the new financial year’ (Exhibit 9, Respondent’s Volume 2, 
page 67).  In the meeting of 29 June 2009 they were asked to let Ms Rowland know by 7 July 2009, that the residents’ clothes 
had been sorted out, and particularly to look under the beds for clothes still not unpacked and to let her know and she would 
withdraw money for the purchase of new clothes.  

70 Mr Sanzana did not check the existing clothes at all, nor did he advise of what clothes were needed until after he was prompted 
again.  He purchased one set of clothes in September 2009.  His explanation for not purchasing the second set on 3 October 
2011 is not credible, particularly in light of Ms Jones’s evidence that of the one and half to two hours they worked together that 
day, he spent most of it in the office on the computer (ts 387).  Further, he had already left a request for Mr Grove to do it in 
his note of 30 September 2009.  We conclude that in fact Mr Sanzana had no intention of purchasing the clothes that shift. 

71 It took Mr Sanzana two months to purchase the shaver and he had to be reminded to do that. 
72 Allegation 2 is made out.  
Allegation 3: Mr Sanzana failed to complete regular health and hygiene routines as required, including not completing 
the bowel movement chart, not adhering to bedwetting procedures and inadequate dressing of residents.  
Showering 
73 The overwhelming evidence is that residents at Lombardy are not capable of showering themselves without supervision 

including verbal and physical prompts and assistance.  The evidence of Mr Grove and Ms Jones is that Mr Sanzana did not 
assist them with showering and shaving as was expected.  Ms Cummings gave evidence that Mr Sanzana left a client in the 
shower without supervising him washing himself.  He returned and removed the resident from the shower without him having 
been washed (ts 245).   

74 We are satisfied that Mr Sanzana was not attentive to showering residents properly as he was required to be.   
Bowel Movement Record 
75 The most significant issue regarding resident hygiene related to the resident Christopher who had chronic bowel problems.  

The staff were directed that when he returned home each day from his placement he was to be toileted, showered and changed 
as a priority.  Further, to enable his condition to be properly analysed and treated, staff were required to record his bowel 
movements in a chart.   

76 Mr Sanzana says he would not know if Christopher was using the toilet until it was too late, however other evidence makes it 
clear that he could not have avoided being aware of it.  He acknowledged that there were some occasions when he may have 
been too busy making afternoon tea for the residents to be able to attend to Christopher (ts 322).  

77 The evidence indicates quite clearly that Mr Sanzana did not treat Christopher’s home time routine as a priority, as he was 
directed, nor did he make proper recordings.  

Bedwetting Procedures 
78 The evidence is that residents were supposed to be toileted at particular times in the evening before going to bed, and again 

early in the morning so as to avoid them bedwetting.  The evidence is somewhat equivocal as to whether Mr Sanzana was 
solely responsible for this not being followed.  Ms Rowland commented that she had received complaints about residents not 
being properly dressed, however the evidence as to who was responsible for this is unclear.  

Conclusion Regarding Allegation 3 
79 We find that Mr Sanzana failed to properly supervise resident’s showers, failed to complete the bowel movement chart and to 

complete Christopher’s home time routine.  
Allegation 4: Mr Sanzana failed to observe mealtime management routines in that he placed sugar in the tea and 
served normal ice cream for a resident who was a Type 1 diabetic, failed to provide thickening fluid in drink for a resident 
as required, and provided food which was unchopped for a resident who was on a minced-moist diet.  
80 The resident, Christopher’s meal time management recommendations issued by a speech pathologist set out a number of 

factors to be dealt with including his diet.  These are:  
DIET 

• Minced and moist diet.  All foods must be soft, well cooked and fork mashed into pieces no larger than 
0.5cm.  See diagram.  

• Sauce and gravy should be added to make the food easier to swallow.  These must be the same thickness as 
the level 150 thickened fluids. 

• No ice cream or jelly as these melt. 

• Level 150 (mildly thick) thickened fluids. ¼ metric tsp Guarcol per 200mls.  Mix the drinks with a stab 
blender and ensure you allow at least 15mn to thicken to correct consistency. 
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EATING 
 … 

• Make sure Christopher eats slowly and that each mouthful is swallowed before taking another mouthful.  
Not doing so, will place Christopher at risk of chocking (sic). 

• Christopher pockets food on his right side.  If oral residue is noted, please prompt Christopher to “swallow 
again” or give him a sip of drink. 

DRINKING 
 … 

• Encourage him to take small sips at a time.  
(Exhibit 1, Respondent’s Volume 1, page 106). 

81 In her evidence Ms Rowland described how on Sunday 6 September 2009 she went to Lombardy and observed that 
Mr Sanzana had given resident, Christopher, toast with its crusts not cut off.  She spoke to Mr Sanzana about the need for a 
minced-moist diet requiring the food to be cut up and have something to moisten it.  She also put a detailed note in the report 
book reminding staff generally about the requirements for Chris’s minced-moist diet and what that meant (ts 89; Exhibit 8, 
Volume 3, page 239).   

82 On another occasion Ms Rowland spoke to Mr Sanzana when she observed that he had given Christopher pizza, pointing out to 
him that it was not suitable as it was.  As a consequence, Mr Sanzana cut up the pizza and put a lot of tomato sauce onto it 
(ts 90).   

83 Mr Langridge gave evidence that he observed Mr Sanzana serve to the residents a slice each of lasagna which had not been cut 
up.  Christopher simply put his fork in, tore off a chunk and put the lot in his mouth and started chewing.  He started coughing 
and spluttering.  When Mr Langridge drew this to Mr Sanzana’s attention, he says Mr Sanzana did not do anything but 
continued preparing his meal in the kitchen.  Mr Langridge cut up the remainder of Christopher’s meal for him.  Christopher 
was also required to have thickened drinks, however, Mr Sanzana had simply served each of the residents with a mug of 
cordial or water and Christopher had grabbed the drink which only added to his coughing.   

84 Mr Langridge says he was surprised at Mr Sanzana’s failure to observe the requirements for the minced-moist diet and as he 
had formerly been at another facility where there were particular dietary requirements about which he would have been trained.  

85 In respect of the incident with the lasagna, in addition to the circumstances he observed with Christopher, Mr Langridge 
observed that another resident was:  

just sitting there, staring at us and stabbing his meal with the knife or the fork.  He didn’t know how to cut up the meal 
properly, so … we’ve got another resident, an elderly gentleman in his seventies, who has no teeth, so he needs his meals 
cut up.  We have another resident who will stuff food and is at risk of choking (ts 190).   

86 Mr Langridge’s concern was not that lasagna was an unsuitable meal but that it needed to be properly chopped up into bite-size 
pieces and possibly served with a side dish of vegetables or salad.  Mr Langridge said that he cut up the meal for Christopher 
and stayed around long enough to make sure that he was eating the meal without any further issues and went back to the office 
to complete his work.  

87 Mr Langridge also noted that the social trainer is expected to sit with the residents while they have their meal to model proper 
meal time behaviour and to prompt and assist residents with any difficulties.  Mr Sanzana did not do this on the occasion he 
observed, rather ‘[i]t was elbows up, head down, he just ate his meal’ (ts 191).   

88 Both Ms Rowland and Mr Langridge described the potentially dangerous consequences of meal times not being managed 
appropriately, including residents choking, asphyxiating or aspirating food particles, which may lead to lung infections and 
possibly death.   

89 Ms Cummings gave evidence that on one occasion she came on shift and Mr Sanzana had given all of the clients ice cream 
including Phillip who was diabetic.  Mr Sanzana’s response to her query was that a little bit would not hurt him.  He says that 
he had asked the Silver Chain nurse if it was okay to give ice cream and she had said yes, but only a small portion, and that is 
what he did (ts 326).   

90 Ms Cummings described an occasion when Mr Sanzana prepared Christopher’s lunch.  She said Christopher could have a 
sandwich with the crusts cut off or possibly chopped egg but that Mr Sanzana provided a normal lunch with biscuits and a 
sandwich, and things that he should not have including, she believes, an apple.  She mentioned to him that it was inappropriate.   

91 Mr Grove gave evidence that on around 16 - 17 June 2009, he and Mr Sanzana were working together and it was decided that 
they would have a barbecue style meal.  Mr Sanzana prepared a salad which included julienned carrots which was 
inappropriate for two of the residents, particularly for Christopher who has a minced-moist diet.  He pointed this out to 
Mr Sanzana and ultimately Mr Grove cut up the food so that the residents could eat it.  He also noted that the resident, Phillip, 
was sitting next to Mr Sanzana.  He can use a knife and fork but had picked up the steak whole and was chewing it.  Mr Grove 
thought that Phillip was at risk of choking because he gulps his food.  When he spoke to Mr Sanzana about this, Mr Sanzana 
said he would be all right and Mr Grove responded that he would not, he cut up the food into bite sized pieces in front of 
Mr Sanzana (ts 262).   
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92 Mr Grove also observed on one occasion that Mr Sanzana put sugar into Phillip’s tea (ts 262).  Phillip is the diabetic resident 
and should not have sugar with his tea.   

93 Mr Sanzana says he is unable to recall the incident in respect of the barbecue and he denies that he did not sit with residents 
and cut their meals up appropriately.   

Conclusion Regarding Allegation 4 
94 In the face of evidence of Ms Rowland, Mr Langridge, Ms Cummings and Mr Grove, all of which was credible evidence, we 

find that this allegation is made out, that Mr Sanzana did not observe proper meal time management requirements.  We find 
that in respect of the complaint that he gave ice cream to Phillip, that he did so after asking advice from the Silver Chain nurse.  
However, if the standard instruction was that this should not occur, then he ought not to have done so.  As was pointed out, if 
each staff member deviated from the appropriate diet because a little would do no harm, then harm may have been done.  

Allegation 5:   Excessive and inappropriate use of computer facilities. 
95 The results of the investigation into Mr Sanzana’s internet usage (Exhibit 29) demonstrate that in February 2009 Mr Sanzana 

was browsing on the internet for more than 31 hours, in March 2009 for more than 66 hours and similar significant amounts for 
following months.  Mr Dobrich and Mr Langridge met with Mr Sanzana on 24 July 2009 to discuss the issue with him.  
Mr Sanzana acknowledged that his internet usage may have been excessive and he gave an explanation of remaining logged on 
but going away from the computer, carrying out tasks in the home and then returning to the computer for a short period, then 
returning to the task and so on. 

96 Mr Westenhaver’s explanation of the program used to analyse Mr Sanzana’s internet usage allowed for short breaks away from 
the computer but found very significant continuous periods on the computer.  This, along with the evidence of other witnesses 
who observed him spending considerable periods on the computer, contradicts Mr Sanzana’s evidence. 

97 In any event Mr Sanzana was advised in the meeting on 24 July 2009 that this excessive time on the internet was preventing 
him from providing proper service to the residents, to which he agreed.  He was informed that it was a serious breach of 
discipline and that it would be noted on his staff file and his internet usage would be randomly monitored.  He stated that his 
excessive internet usage would not occur again and Exhibit 29 demonstrates that from that point his internet usage was ‘almost 
nothing’ in the words of Mr Westenhaver (ts 290).   

98 We note that Mr Neuzerling, who later investigated Mr Sanzana’s performance, commented that an audit of Mr Sanzana’s 
internet usage subsequent to the meeting on 24 July 2009, in particular for the period 5 September to 3 October 2009, disclosed 
that Mr Sanzana had ‘accessed the computer for non-work related sites over a four week period … on numerous occasions and 
on 10 different dates for a cumulative period of almost 8 hours.  Respondent (Mr Sanzana) was on shift when 104 site-names 
were accessed’ (Exhibit 1, page 48). 

99 We also note that Mr Sanzana’s conduct in this regard occurred after he had already had the policy drawn to his attention.  
Minutes of the meeting of 29 June 2009 (Exhibit 10, Respondent’s Volume 2, page 71) record that staff were reminded to re-
acquaint themselves with the Commission’s policy of internet usage and the policy was set out in the minutes.  That policy 
noted that access to the internet was provided for staff to undertake research to assist in their work but that the Commission 
would tolerate occasional personal use of the internet provided that it did not adversely affect business uses and productivity 
and referred to other limitations.   

100 The assessment of Mr Sanzana’s computer usage shows that on 30 June 2009, the day after that meeting, Mr Sanzana’s 
internet usage is recorded as being one hour, 52 minutes and four seconds.  The records show Mr Sanzana’s usage from 
1 July 2009 to 21 July 2009 was 21 hours and 41 minutes (Exhibit 29, Respondent’s Volume 2, pages 376-7).  Therefore, it 
cannot be said that Mr Sanzana immediately responded to the first reminder about proper computer usage.   

101 There is no dispute that from the time he commenced at Lombardy until his meeting with Mr Dobrich and Mr Langridge on 
24 July 2009, Mr Sanzana’s internet access for personal purposes was excessive.   

102 However, Mr Sanzana’s complaint is that as he was counselled about this and he corrected his conduct, it is not appropriate for 
the respondent to rely on it as part of the reason for dismissal.  An employer is entitled to take into consideration matters of 
performance and misconduct which have previously been dealt with but form part of the employee’s record (see John Lysaght 
(Aust) Ltd v FIA; Re York (1972) AILR 517 per Sheppard J).  

103 This allegation is made out and the respondent is entitled to rely on it.   
Allegation 6:   Mr Sanzana used inappropriate behaviour towards residents in that it was alleged that he had advised 
both Ms Rowland and Mr Langridge that he had kissed/cuddled a resident at the Lombardy Group Home and that he had 
done so previously at other workplaces and could see nothing wrong with the practice. 
104 The evidence demonstrates that Mr Sanzana expressed the view to Ms Rowland and Mr Langridge that it was appropriate to 

hug residents.  He indicated that he had done it previously when a resident was upset and it had acted to calm the resident.  He 
also said that he had given Des a hug on his birthday, and that it was appropriate to display affection towards the residents in 
those circumstances. 

105 Mr Sanzana denies saying that he kissed residents, even though other evidence is that he did say that he had done so.  It is not 
suggested in this allegation that anyone has actually witnessed him kissing or cuddling residents. 

106 It is unacceptable according to the respondent’s policy, and for good reasons, for social trainers to engage in conduct which 
might involve unnecessarily touching clients.  Mr Sanzana maintained that he had hugged residents and he does not appear to 
resile from this. 
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Conclusion Regarding Allegation 6 
107 We conclude that it was not merely the issue of the unnecessary touching which caused concern to Mr Langridge and 

Ms Rowland although it did so, but that Mr Sanzana was so insistent on his view being correct, and attempting on a number of 
occasions to argue his point, that he was rejecting the respondent’s policy and their direction and making a nuisance of himself.  
This was not a trifling nuisance but was insistent and challenging.  It resulted in conflict with Mr Langridge because 
Mr Sanzana would not leave the point alone. 

108 We find that not only is this allegation sustained in respect of the issue of cuddling residents, but it demonstrates the 
difficulties supervisors had in managing Mr Sanzana, a matter dealt with in the next allegation.  Where the allegation is of 
kissing residents, there is no evidence to sustain the allegation. 

Allegation 7: Mr Sanzana failed to address other staff members in accordance with the DSC Code of Conduct in 
particular that he repeatedly shouted at his peers and refused to listen to their point of view. 
109 The respondent’s Code of Personal Conduct (Exhibit 1, page 230) sets out that all employees are bound by the Code.  This 

requires each employee to contribute to the Commission’s core corporate values by, amongst other things:  
‘• being honest and fair in my dealings with others; 
• working collaboratively and engendering trustworthy relationships with others; 
• behaving in a positive, respectful manner, consistent with standards and values of the Disability Services 

Commission; and 
• taking responsibility for my skills, knowledge, behaviour and personal development.’ 

110 The Personal Code of Conduct requires the employee to commit to, amongst other things: 
1. ‘ensuring my communication and relationships are positive and appropriate,’ and 
2. striving to: 

‘• receive and handle complaints and grievances positively, fairly and consistently; 
… 
• ensure that my personal presentation, attitude and conduct is positive, appropriate and professional; 
• maintain high standards of personal behaviour and professional integrity’. 

111 There is a considerable amount of evidence regarding Mr Sanzana’s behaviour and its effect on those he worked with.  On 
27 July 2009, Mr Langridge as Acting LAS, was at Lombardy and Mr Sanzana was on duty.  They had a discussion about 
banking procedures.  According to Mr Sanzana, Mr Langridge expressed surprise when Mr Sanzana said he had never done the 
work online before.  Mr Sanzana described Mr Langridge’s tone as aggressive.  Mr Sanzana said Ms Rowland had never told 
him it had to be done online.  The discussion then reverted to that which Mr Langridge and Mr Sanzana had had previously 
about the policy of not touching clients.  Mr Langridge indicated that this was not acceptable and explained the DSC policy.  
Mr Sanzana continued to debate the merits of his view and to challenge the logic of the policy.  He says he wanted to clarify 
the situation and be provided with the correct information, and apparently asked to see the policy.  Mr Langridge saw 
Mr Sanzana’s approach as being demanding or challenging and unnecessarily persistent.   

112 According to Mr Sanzana’s email of complaint against Mr Langridge (Exhibit A, page 14), Mr Langridge said ‘in an 
aggressive and rude manner’:  

‘now go and supervise your residents.  you (sic) are pissing (sic) off with your questions’.  I said to him, he had no right 
to talk to me like that, and I just wanted to get the right information and it was his duty to provide me with the train (sic) 
and proper information.  He again told me ‘you are pissing me off and go and mind your clients’ ‘you can complain if you 
want’.   

113 Mr Langridge says Mr Sanzana kept badgering him and he said to Mr Sanzana ‘“Mate, your silly questions are really starting 
to pee me off,” and I used the swear word P”’ (ts 193).  Mr Sanzana made a formal complaint. 

114 On 3 August 2009 Mr Dobrich, the LAM, went to Lombardy and met with Mr Sanzana to discuss Mr Sanzana’s complaint 
about Mr Langridge.  Mr Dobrich said he had met with Mr Langridge to discuss Mr Sanzana’s complaint and said that 
Mr Langridge told him that he had become frustrated in his discussions with Mr Sanzana, but he acknowledged that he did 
raise his voice in an agitated tone.  Mr Dobrich advised Mr Sanzana that Mr Langridge would catch up with him to apologise. 

115 Mr Dobrich pointed out to Mr Sanzana that it was inappropriate for him to direct his complaint against Mr Langridge to 
Wendy Cox saying that it was appropriate that he, Mr Dobrich, deal with the matter.  Mr Dobrich says that he asked 
Mr Sanzana to follow the appropriate protocol and forward concerns directly to him rather than to the Director. 

116 Mr Dobrich then took the opportunity of this meeting to deal with a number of concerns which had come to his attention since 
an investigation into Mr Sanzana’s excessive internet usage.  Those concerns included non-completion of documentation such 
as LPR and bi-monthly reports.  He asked Mr Sanzana to clarify what documentation was in the house and Mr Sanzana was 
able to show him a partially completed LPR for Des, but was unable to show him any completed bi-monthly reports though he 
did state that he had given the previous bi-monthly report to Ms Rowland.  Mr Dobrich said that he would follow this up with 
Ms Rowland. 
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117 During this discussion Mr Dobrich also noted that it had come to his attention that Mr Sanzana had shown to a number of 
female colleagues a newspaper which he had folded in such a way as to make a headline offensive.  He said to Mr Sanzana that 
the staff concerned had been embarrassed by his actions.  Mr Sanzana said that he had not shown it to anybody but 
Ms Rowland.  Mr Dobrich explained the importance of Mr Sanzana complying with appropriate conduct in the workplace and 
reminded him that the Code of Conduct had been discussed on a number of occasions at house meetings. 

118 Mr Dobrich says that about this time Mr Sanzana became very angry, saying that Mr Dobrich had no right to be asking him 
these questions.  Mr Dobrich said that he was also feeling tense and asked that they both calm down.  Mr Sanzana again asked 
why he was asking these questions and Mr Dobrich says that he explained that there were concerns being brought to his 
attention by a number of Mr Sanzana’s colleagues, and he needed to give Mr Sanzana an opportunity to respond and determine 
whether or not there was any validity in them.  He raised with Mr Sanzana a complaint which had been brought to his attention 
by a staff member that he had touched her back in a way that had made her feel extremely uncomfortable.  Mr Sanzana stated 
that he had simply placed his hand on the staff member’s arm.   

119 Mr Dobrich then discussed with Mr Sanzana the issue of touching residents and Mr Sanzana stated that staff had to touch 
residents when washing them or assisting them.  Mr Dobrich says he acknowledged this but explained that closer contact such 
as kissing and cuddling was not acceptable and that Ms Rowland had discussed this topic with him and Mr Sanzana stated that 
he no longer did this.   

120 Mr Dobrich then noted that around this point Mr Sanzana said that he felt that Mr Dobrich was harassing him and Mr Sanzana 
chose to leave the office.  He acknowledged that tension had again increased and that continuing the discussion was 
unproductive.  In a memorandum to Mr Sanzana dated 3 August 2009 Mr Dobrich included the following comment: 

Rubin (sic) I acknowledge that the nature of the concerns which have been raised can be stressful for all parties involved.  
I apologise if the questions caused you distress as that was not my intention.  I would like to remind you that as an 
employee of DSC you have free access to the Employee Assistance Program and these services can be called at any time 
on the following numbers.  

(Exhibit A, page 15) 
121 On 4 August 2009 Mr Sanzana lodged a complaint against Mr Dobrich.   
122 Mr Sanzana says that the discussion had become quite tense, that complaints were being raised with him, that it was not right 

or fair on him, that he was being victimised and harassed and was about to lose his temper.  He says he finally walked out of 
the room and told Mr Dobrich that he was not going to meet with him again without the presence of a third person who he 
could trust.   

123 It is noted that on Tuesday 4 August 2009, Mr Langridge came to Lombardy and apologised to Mr Sanzana.  Mr Sanzana says 
that the apology was in the terms of: 

I apology (sic) as directed.  Is (sic) up to you if you accept my apologies but the investigation is still on.   
(Exhibit A page 17) 

124 Mr Langridge says that Mr Dobrich asked if he would apologise or suggested that he apologise to Mr Sanzana.  Mr Langridge 
said that he would.  Mr Langridge says he had asked another staff member who was on duty that morning if he would act as a 
witness for him because he was ‘deeply concerned that if I didn’t have a witness with me, that Ruben would make another 
allegation of some sort’.  The staff member initially agreed to act as a witness, however, later this person was quite distressed 
and upset and said he did not want to be a witness ‘[b]ecause Ruben’s dangerous … and I’ve got to work with this man’ 
(ts 194). 

125 Ms Cummings gave evidence of an incident in which she says Mr Sanzana ‘got quite aggressive’ when she was speaking to 
him about performing the daily routines (ts 246).  She spoke to Ms Rowland about it ‘because it was a bit confronting’.  She 
says ‘[h]e sort of was shouting at me while we were talking, more … like, I think he was frustrated that I wouldn’t take that 
and put it over that side and he was raising his voice’ (ts 246).  

126 During the course of cross-examining Ms Cummings, Mr Sanzana raised his voice at her and was directed to mind his tone 
(ts 256). 

127 Mr Mans worked with Mr Sanzana at Boulton Street for two to three years and was impressed by Mr Sanzana’s work ethic, he 
was motivated and took his residents for long walks.  He does not recall Mr Sanzana not doing his work duties.  He described 
Mr Sanzana as intense, having a strong sense of justice, being keen and motivated.  While he was not abrupt, because English 
is Mr Sanzana’s second language, this may have been a barrier to resolving issues or his meaning may have been 
misconstrued.  He said there were some lazy, unmotivated staff but Mr Sanzana did a reasonably good job.  He said that in 
respect of Mr Sanzana’s relationship with his superiors and managers, he always wanted to get to the bottom of the issues, he 
asked questions and was a forthright person who would not back down.  He thought he was not well regarded because of this.   

128 Mr Holmes gave evidence of not having had an issue with Mr Sanzana’s work performance.  He never saw him being rude, 
swearing or harassing other staff, and he never experienced him leaving work undone.  He does not recall saying prior to 
Mr Sanzana’s arrival that they should not trust him.  

129 Mr Mincham gave evidence that he and Mr Sanzana had worked together at the respondent’s Boulton Street home.  Their 
working relationship was difficult and tense.  He described an incident which had occurred at Boulton Street where 
Mr Sanzana raised his voice at him.  He was not pleased when Mr Sanzana moved to Lombardy, and there were similar 
behavioural and personality issues there (ts 367-8). 
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130 He described Mr Sanzana’s relationship with his managers and supervisors as not very good; he thinks that was due to a lack 
of interpersonal skills.  This made things difficult with other members of staff.  Mr Sanzana’s work ethic or performance also 
had a negative impact on the team at Lombardy.  His lack of attention to detail put additional pressures on him, Mr Mincham, 
and it was not a very pleasant environment to work in. 

131 As Mr Langridge started to raise issues when Mr Sanzana was not completing his work, the relationship became tense and 
Mr Sanzana ‘started firing off complaints’ (ts 194).  He described Mr Sanzana as very verbally aggressive towards another 
employee, Ms Anna Alvez.   

132 Mr Sonny Than gave evidence that he and Mr Sanzana worked quite normally together and sorted out any problems.  He did 
not note that Mr Sanzana left work for those on the next shift to do.  He did not find him to be rude or aggressive and never 
saw him being rude to anyone else.   

133 Ms Tara Jones gave evidence that when she arrived on shift one morning in October 2009 Mr Sanzana was bad-mouthing the 
other staff.  She was quite shocked at hearing this and approached Ms Rowland to make a complaint.  While being examined 
by Mr Sanzana about what he has said to her on that shift Ms Jones said: 

I know that you were accusing Steve Langridge of lying regarding some allegations against you and things like that, and 
you were saying that he was up Lorraine’s arse, and things like that (ts 389).  

Conclusions Regarding Allegation 7 
134 The evidence demonstrates that Mr Sanzana could be difficult to work with, he could be unpleasant and appear to be angry.  

Some people have attributed this to a lack of interpersonal skills.  There is evidence that he shouted, but most significantly the 
evidence is of an attitude of challenging and difficult behaviour which created an unpleasant atmosphere and made it very 
difficult to manage him, and to work with him, when he disagreed with his supervisors and colleagues.  His conduct towards 
Ms Cummings during her cross-examination demonstrated a bullying attitude to a witness when she was not answering his 
questions in the way he wanted them answered and confirms the behaviour he demonstrated in the workplace.  In this context, 
while we find that the allegation that he repeatedly shouted at his peers may be somewhat overstated, Mr Sanzana’s conduct 
did not meet the requirements of the respondent’s Personal Code of Conduct in that his communications, behaviour and 
conduct were not positive, respectful or appropriate.  He did not work collaboratively or engender trustworthy relationships 
with others.  Therefore this allegation is made out.  

135 In all of these circumstances, we find that the allegations against Mr Sanzana are overwhelmingly substantiated.  
Did Ms Rowland Solicit Complaints Against Mr Sanzana? 
136 Ms Rowland says that when staff complained to her about Mr Sanzana she would ask them to put their complaints in writing, 

as opposed to her encouraging or soliciting complaints.   
137 Ms Cummings’s evidence makes clear that she initiated complaints verbally to Ms Rowland, and did not need to be 

encouraged to do so.  
138 Mr Grove gave evidence of raising an issue with Ms Rowland in June or July 2009 (ts 261).  In a document dated 

16 September 2009 (Exhibit 1, page 237), Mr Grove commenced by saying ‘Hi Lorraine; the following outline regarding the 
events is the best I can recollect’.  The inference Mr Sanzana urges is that Ms Rowland had asked Mr Grove to prepare the 
report.  Ms Rowland said ‘[b]oth of us were present that day when we were speaking to you.  I wrote my report independent of 
Les and I said to Les, “Could you please write your report on what you recollect”’ (ts 110).  There is no evidence that 
Ms Rowland encouraged Mr Grove to make a complaint he would not otherwise have made.  

139 Mr Holmes says that Ms Rowland asked him if he was uncomfortable working with Mr Sanzana and would he like to make a 
statement along these lines.  He responded that he was not uncomfortable with Mr Sanzana (ts 358).  Ms Rowland does not 
recall that happening (ts 110).   

140 Mr Mincham said that he had not been approached by Ms Rowland to make complaints against Mr Sanzana but he noted that 
there was administrative and paper work which Mr Sanzana had left undone.   

141 Kylie Christie’s statement contains the following: 
11. When Ms Rowland spoke to her about Mr Sanzana she informed Ms Rowland that she did not want to discuss 

matters relating to Mr Sanzana.   
12. She was approached by Ms Rowland and was asked if she had any grievances against Mr Sanzana or if he had 

done anything wrong which she considered reporting.  
13. She informed Ms Rowland that she did not wish to lodge a grievance. 

Ms Rowland says Ms Christie was lying in that regard (ts 110).  
142 Ms Jones gave evidence that after she complained to Ms Rowland about Mr Sanzana, Ms Rowland asked her to write a report 

about it, that ‘it needed to be in writing’ (ts 387). 
Conclusions Regarding Ms Rowland Soliciting Complaints 
143 The evidence demonstrates that a number of members of staff raised concerns with Ms Rowland about a number of issues 

relating to Mr Sanzana’s work performance and conduct.  She asked them to put those concerns in writing.  There is nothing 
untoward in this.  Given the number and scope of complaints, and that social trainers spent considerable amounts of time 
working alone or with only one other person, their supervisor might enquire if they are having any problems with the staff 
members others are complaining about.  We find nothing inappropriate about Ms Rowland making such enquiries of her staff.   
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144 Rather than looking to create problems for Mr Sanzana, Ms Rowland took time to assist and train Mr Sanzana.  He 
subsequently denied her having done so, and she got to the point of not wanting to deal with him without a witness present.  
Mr Langridge was placed in a similar position by Mr Sanzana. 

Were Complaints and Allegations Raised Against Mr Sanzana as a Consequence of His Complaints? 
145 Ms Rowland began receiving complaints from other staff within a short time of Mr Sanzana commencing at Lombardy.  She 

referred Mr Sanzana’s computer use for investigation in June-July 2009.  She referred a number of issues to Mr Langridge to 
follow-up in her absence in August 2009.  It was not until 3 September 2009 that Mr Sanzana made his complaint about 
Ms Rowland to Ms Cox.  There is no evidence to substantiate an allegation that Ms Rowland’s complaints about Mr Sanzana 
were in retaliation for his complaint about her.  Rather, the opposite appears to be the case.  

146 Mr Sanzana complained to Mr Dobrich (and copied Ms Cox) about Mr Langridge’s conduct towards him on 27 July 2009.  We 
conclude that Mr Langridge’s apology to Mr Sanzana was less than gracious.  We find that Mr Langridge found dealing with 
Mr Sanzana frustrating and he did not handle the situation as well as he might.  However, there is no evidence that his attitude 
towards Mr Sanzana led to him harassing or victimising Mr Sanzana.  His complaints about Mr Sanzana were valid.  Likewise 
Mr Sanzana’s complaint about Mr Langridge’s language was valid, and it was dealt with in a timely manner. 

147 Mr Dobrich was also the subject of a complaint from Mr Sanzana to Ms Cox.  Mr Sanzana complained following 
Mr Dobrich’s meeting with Mr Sanzana on 3 August 2009.  At that meeting, Mr Dobrich advised Mr Sanzana that he could 
expect an apology from Mr Langridge.  He took the opportunity of being at Lombardy and meeting Mr Sanzana to make 
enquiries about whether Mr Sanzana’s reports were up-to-date.  Mr Sanzana seems to think this was unfair and perhaps some 
form of retribution.  However, we conclude that Mr Sanzana was also upset by being put on the spot about whether his work 
was up-to-date, and about his own performance being questioned.  We see nothing improper in Mr Dobrich using the occasion 
of this meeting to enquire of Mr Sanzana about his own performance.  

148 We conclude that Mr Sanzana’s complaints about Ms Rowland and Mr Dobrich were aimed at undermining their complaints 
about him, the latter complaints being legitimate and his own complaints not being so.  

Fabricated Documents 
149 Mr Sanzana alleges that a number of documents in this case have been fabricated.  Having considered all of the evidence and 

taken account of the inconsistences in the dates of some documents, for example the document headed ‘Report on Ruben 
Sanzana – Date: 13th September 2009 – LAS CONCERNS (Exhibit 1, page 210) and the Performance Development Summary 
(Exhibit A, page 266), we find that there are reasonable explanations which do not rely on the documents being fabricated.  
Further, there is sufficient other evidence to enable conclusions to be reached about the issues to which they relate.  

Mr Sanzana’s Grievances Not Investigated 
150 Mr Sanzana complains that his grievances were not acted on yet complaints about him were.  
151 Mr Sanzana’s complaint about Mr Langridge was dealt with promptly.  He received an apology as a consequence, albeit not a 

very gracious one. 
152 Ms Cox acknowledged that she received a copy of Mr Sanzana’s grievance dated 4 August 2009 to the effect that 

Mr Langridge had victimised and harassed him (Exhibit A, page 19).   
153 On 3 September 2009 Ms Cox met with Mr Sanzana to discuss his grievance against Mr Langridge and Mr Dobrich.  She also 

received a letter from Mr Sanzana dated 23 September 2009 in which he complained of harassment and victimisation by 
Ms Rowland which he said was a consequence of his ‘grievance against Management’ (Exhibit A, page 20).   

154 On 25 September 2009 Ms Cox sent Mr Sanzana an email in which she advised him that she wanted to let him know that she 
had not progressed anything since they had met and was about to go on leave.  She said ‘[h]owever, I will certainly make this a 
high priority when I return in two weeks’ (Exhibit A, page 22).  

155 Mr Sanzana then went on leave himself.  On 18 November 2009 he wrote to Ms Cox to advise that he had returned from 
holidays and was ready to meet her in regard to his grievance.  He also provided additional information and expressed a 
concern that he had met with Ms Cranwell, his new Area Manager and the Manager Accommodation Services (East) regarding 
his performance issues.   

156 Ms Cox says that there were two separate processes of investigation of complaints.  She was dealing with his grievances, and 
work performance issues were being managed by his LAS and LAM.  At this point Mr Sanzana had been suspended from duty 
while these allegations of substandard performance were investigated.   

157 Ms Cox answered the question why Mr Sanzana’s grievances were not investigated whilst the allegations that his work 
performance were investigated, notwithstanding that the former arose first.  She said: 

The formal grievance … our Commission’s policy and procedures is that people need to be actively engaged.  So when 
you’re away from the workplace we put things on hold at a point in time, waiting for the person to get back to be actively 
engaged in that process.  The workplace matters, as with the performance, must be addressed as soon as possible that they 
are raised.  They are raised, so they are put to the person and then asked for a response, and then we go … from that 
response we move to the next phase.  That’s part of managing suspected breach of discipline process (ts 228).  

158 She noted that serious grievances should be addressed as soon as possible. 
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159 It appears that there was no investigation of Mr Sanzana’s grievances against Mr Dobrich or Ms Rowland for a very significant 
period of time.  Mr Sanzana says it was over a year.  Further, Ms Cox indicated Mr Sanzana had taken a complaint to the Equal 
Opportunity Commission and in her assessment none of his grievances were substantiated.  What she said was: 

That the matters that had been raised were a direct result of being concerned about a staff member’s performance and 
needed to be addressed as per any line manager would be expected to ensure the quality of services to people with a 
disability being supported (ts 240).   

160 She agreed with the suggestion by Mr Misso that ‘the actions of the staff members against which Mr Sanzana complained were 
all connected with the management of the performance issues of Mr Sanzana’.   

161 Notwithstanding Ms Cox’s view that Mr Sanzana’s grievances could not be investigated while he was away from the 
workplace, the respondent was able to investigate complaints about him during this time.  This does not appear to be fair and 
equitable treatment. However, ultimately it does not affect the outcome of this matter, particularly as the allegations of 
substandard performance against Mr Sanzana are substantiated and we have found that his complaints against both Mr Dobrich 
and Ms Rowland were not.  

Conclusions 
Was the Dismissal Unfair? 
162 By letter dated 8 October 2010, Mr Sanzana responded to the Director General’s letter providing him with an opportunity to 

provide reasons why his employment should not be terminated (Exhibit A, page 168).  Firstly, he claimed that his performance 
was excellent.  Secondly, he stated that he believed that he had ‘successfully completed work within the required timeframe’.  
Thirdly, he said that if the respondent required it, he was willing to undertake training ‘to better my skills for a better time 
management’.  However, he asserted that he had provided evidence that he was ‘capable of meeting deadlines as well as 
performing requisite tasks’.  He asserted that his LPR had been prepared on time but he understood DSC preferred to receive it 
electronically and he was prepared to attend ‘refresher training … in order to meet the required standard’.   

163 Mr Sanzana asserted that he had ‘always maintained the highest level of care for the clients’. 
164 In respect of the issue of providing ice cream to a diabetic resident, he said he had checked with the nurse who said a small 

amount would not pose any health risk, and he had not done it since.  He said ‘[i]n my 7 years as a Social Trainer I have never 
disregarded a client’s mealtime management plan’.   

165 As to the computer usage, he acknowledged the issue and noted that he had not abused the privilege after meeting Mr Dobrich 
in July 2009. 

166 As to the issue of hugging, while he acknowledged hugging Desmond on his birthday, he expressed concern that the allegation 
of kissing and cuddling residents had a sexual connotation which he rejected.  We are unsure if Mr Sanzana maintains that 
hugging is acceptable because he said ‘[i]t is obvious that I have a different first language and to believe that I meant anything 
except hugging is unacceptable’. 

167 He did not indicate an intention to not hug residents in the future.  
168 In conclusion, Mr Sanzana said that termination of his employment was too harsh a penalty in the circumstances.  He was 

willing to finalise the PIP, explaining that initially he was not given adequate time to consult his representative. 
169 We find that Mr Sanzana’s performance and attitude were substandard and his letter of 8 October 2010 and his approach to his 

appeal do not demonstrate that he accepts that this is so.  He continues to reject the allegations even though he asserts a 
willingness to be trained to meet the required standard.   

170 Given Mr Sanzana’s refusal or failure to accept that his performance was substandard, to maintain that it was excellent, that he 
had met the required timeframes and had never disregarded a mealtime management plan amongst other things, in the face of 
overwhelming evidence to the contrary, and given his behaviour towards others, retraining would not resolve the issues.  
Rather the problems would continue.  

171 In those circumstances we conclude that the decision to terminate Mr Sanzana’s employment was not unfair.  
172 The appeal will be dismissed.  
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2011 WAIRC 00889 
APPEAL AGAINST THE DECISION MADE ON 12 OCTOBER 2010 OF THE EMPLOYER TO TERMINATE 

EMPLOYMENT CONTRACT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RUBEN SANZANA 
APPELLANT 

-v- 
DIRECTOR GENERAL, DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR KEVIN TRENT - BOARD MEMBER 
 MS MARY MCHUGH - BOARD MEMBER 
DATE THURSDAY, 15 SEPTEMBER 2011 
FILE NO PSAB 23 OF 2010 
CITATION NO. 2011 WAIRC 00889 
 

Result Appeal dismissed 
 

Order 
HAVING heard Mr R Sanzana on his own behalf and Mr J Misso of counsel and with him Ms C Jackson and Mr V Ritorto on 
behalf of the respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00863 
APPEAL AGAINST THE DECISION TO TERMINATE THE EMPLOYMENT ON 1 JULY 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MS CAROL SCHERRET 

APPELLANT 
-v- 
NORTH METRO AREA HEALTH SERVICE MENTAL HEALTH 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR J TRAVERS - BOARD MEMBER 
 MR J WRIGHTSON - BOARD MEMBER 
DATE WEDNESDAY, 31 AUGUST 2011 
FILE NO PSAB 10 OF 2011 
CITATION NO. 2011 WAIRC 00863 
 

Result Appeal dismissed 
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Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 29th day of August 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

RECLASSIFICATION APPEALS— 

2011 WAIRC 00851 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BETHWYN TALBOT 
APPELLANT 

-v- 
RECLASSIFICATION COMMITTEE (JOHN SCHOCKER) SCHOKKER 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE MONDAY, 29 AUGUST 2011 
FILE NO PSA 41 OF 2010 
CITATION NO. 2011 WAIRC 00851 
 

Result Discontinued 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on 2 November 2011 the appellant requested the matter be adjourned for a month to allow further time to resolve the 
matter with the respondent; and 
WHEREAS the appellant provided regular updates about the progress of the matter; and 
WHEREAS on 15 August 2011 the appellant advised the Public Service Arbitrator that she wished to withdraw her appeal; and 
WHEREAS on 16 August 2011 the appellant filed a Notice of Withdrawal or Discontinuance in respect of the application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby discontinued 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00835 
REFERRAL OF DISPUTE RE TERMINATION OF CONTRACT OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES PALDELL PTY LTD T/A HATT TRANSPORT 

APPLICANT 
-v- 
STRATCO (W.A.) PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 18 AUGUST 2011 
FILE NO/S RFT 9 OF 2011 
CITATION NO. 2011 WAIRC 00835 
 

Result Application discontinued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr L Smith of counsel 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 
hereby orders: 

THAT this application be, and is hereby discontinued by leave. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00841 
REFERRAL OF DISPUTE RE PAYMENT OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES PILBARA SHIPPING - DENNIS JONES 

APPLICANT 
-v- 
REDLINE CONTRACTING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 23 AUGUST 2011 
FILE NO/S RFT 21 OF 2011 
CITATION NO. 2011 WAIRC 00841 
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Result Application Discontinued By Leave 
Representation 
Applicant Ms D Jones 
Respondent - 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00883 
REFERRAL OF DISPUTE RE NEGOTIATING SAFE RATES ON BEHALF OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ALL EARTH GROUP PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 14 SEPTEMBER 2011 
FILE NO/S RFT 19 OF 2011 
CITATION NO. 2011 WAIRC 00883 
 

Result Application discontinued by leave 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Order 
Whereas the applicant sought and was granted leave to discontinue the application, the Tribunal, pursuant to the powers conferred 
on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders –  
 THAT the application be and is hereby discontinued by leave.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00882 
REFERRAL OF DISPUTE RE NEGOTIATING SAFE RATES ON BEHALF OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
AUSTRALIAN CIVIL HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 14 SEPTEMBER 2011 
FILE NO/S RFT 18 OF 2011 
CITATION NO. 2011 WAIRC 00882 
 

Result Application discontinued by leave 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Order 
Whereas the applicant sought and was granted leave to discontinue the application, the Tribunal, pursuant to the powers conferred 
on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders –  
 THAT the application be and is hereby discontinued by leave.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00884 
REFERRAL OF DISPUTE RE NEGOTIATING SAFE RATES ON BEHALF OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
CASSISI PTY LTD T/AS MINERAL HAULAGE AND EARTHMOVING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 14 SEPTEMBER 2011 
FILE NO/S RFT 20 OF 2011 
CITATION NO. 2011 WAIRC 00884 
 

Result Application discontinued by leave 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
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Order 
Whereas the applicant sought and was granted leave to discontinue the application, the Tribunal, pursuant to the powers conferred 
on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders –  
 THAT the application be and is hereby discontinued by leave.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00843 
REFERRAL OF DISPUTE BETWEEN THE TWU ON BEHALF OF APPROX 20 SUB-CONTRACTORS AND KINGS 

TRANSPORT SERVICES 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
KINGS TRANSPORT SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 23 AUGUST 2011 
FILE NO/S RFT 4 OF 2011 
CITATION NO. 2011 WAIRC 00843 
 

Result Application Discontinued By Leave 
Representation 
Applicant Mr A Dzieciol 
Respondent Ms K Thomson 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00308 
REFERRAL OF DISPUTE IN RELATION TO RATES OF PAY AND OTHER MATTERS 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH  
APPLICANT 

-v- 
KINGS TRANSPORT SERVICES  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE THURSDAY, 21 APRIL 2011  
FILE NO/S RFT 4 OF 2011  
CITATION NO 2011 WAIRC 00308 
 

Result Recommendation issued 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent Mr A Cole 
 

Recommendation 
WHEREAS on 21 March 2011 an urgent application was made to the Tribunal pursuant to s 40(c) of the Owner-Drivers (Contracts 
and Disputes) Act 2007 (“the OD Act”) by the applicant in relation to a dispute between the parties in relation to rates of pay for 
owner-drivers and other issues; 
AND WHEREAS on 22 March 2011 the Tribunal convened an urgent compulsory conference pursuant to s 45 of the OD Act at 
which conference the Tribunal was informed by the applicant that the parties were in dispute in relation to payment of CPI rate 
increases for 2008-2009 and further rate increases for 2010 and other matters including the transparency of the fuel levy payment to 
owner-drivers and whether owner-drivers are to be paid for rest breaks; 
AND WHEREAS as a consequence of the conference the Tribunal directed the parties to confer in relation to the matters in dispute 
between them which they did and as reflected in correspondence passing between the parties of 24 March, 28 March, 31 March, 
and 13 April 2011; 
AND WHEREAS at a report back compulsory conference on 14 April 2011 the Tribunal was informed by the parties that the issues 
in dispute had been resolved except for two issues, they being CPI rate increases for owner-drivers and the payment of rest breaks; 
AND WHEREAS as a result of the compulsory conference the Tribunal directed the parties to make further submissions in relation 
to the outstanding issues with the Tribunal to make a recommendation concerning the matters in dispute in an endeavour to resolve 
the dispute through conciliation; 
AND WHEREAS by its submission of 18 April 2011 the respondent contended that payment of the TransEco CPI increase of 
2.75% for the 2008-2009 year would, combined with the global financial crisis which impacted on the respondent’s business during 
2008-2009, and increased capital costs at the commencement of its contract, undermine the commercial viability of its contract with 
its client.  Accordingly, it was not sustainable to pass on the initial CPI increase to the owner-drivers, despite its initial intent to do 
so; 
AND WHEREAS  the respondent further submitted that its current rates of pay for owner-drivers, compared to the Transport 
Forum of WA/TWU rates for owner-drivers, are in the main, either significantly above or above those rates except for one 
classification of vehicle which is approximately equal; 
AND WHEREAS the respondent reiterated its earlier offer to pass on to the owner-drivers represented by the applicant the 
TransEco CPI increase of 1.97% for 2009-2010 which was accepted by 23 of its 34 owner-drivers at the time; 
AND WHEREAS furthermore, the respondent notes that it has increased fuel levies to owner-drivers with a recent increase of 3.2% 
effective 1 April 2011 taking the current fuel levy to 6.4% in addition to the current base rates; 
AND WHEREAS in relation to the payment of rest breaks the respondent submitted that as a compromise offer it has proposed to 
the applicant that it pay the labour component of the second rest break to owner-drivers. The labour component is offered on the 
basis that as a rest break, the owner-drivers are not operating their vehicles and thus are not incurring running costs; 
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AND WHEREAS the applicant submitted that the respondent informed the owner-drivers when it acquired the current contract that 
they would receive CPI increases to their rates annually and that the CPI for 2008-2009 has not been applied; 
AND WHEREAS the applicant further submitted that the Transport Forum of WA/TWU rates for owner-drivers have increased by 
approximately ten per cent in the period July 2008 to July 2010 reflecting increases in the operating costs for owner-drivers across 
the State and thus the claim by the drivers is reasonable; 
AND WHEREAS the applicant submitted that as the common practice of transport operators in Western Australia is to pay for rest 
breaks other than lunch breaks, where working hours are such that a second mandatory rest break is required this claim is 
reasonable; 
AND WHEREAS the Tribunal, in accordance with the OD Act, is to have regard to the objects of the legislation to promote a safe 
and sustainable road freight transport industry in Western Australia; 
AND WHEREAS the Tribunal has considered the submissions of the parties and takes into account the interests of both parties; 
notes that the current rates paid by the respondent are in some cases significantly above the current Transport Forum of WA rates; 
notes the current fuel levy contribution paid by the respondent; and the applicant’s submissions in relation to industry practice as to 
paid breaks;  
NOW THEREFORE the Tribunal, pursuant to the powers conferred on it under the OD Act hereby recommends – 

(1) THAT the owner-drivers represented by the applicant in these proceedings receive an increase in their 
rates of pay consistent with the TransEco CPI increase of 1.97% retrospective from August 2010 with 
a further adjustment for the TransEco CPI increase for 2010-2011 effective 1 September 2011; 

(2) THAT the owner-drivers be paid for the second rest break at the respondent’s current contract rates 
for 2011. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 




