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Reasons for Decision 

SMITH AP AND BEECH CC: 
The appeal 
1 This is an appeal instituted by an employer under s 49 of the Industrial Relations Act 1979 (WA) (the Act).  The appeal is 

against the whole of a decision made by the Commission at first instance on 17 October 2011 in matter No U 82 of 2010.  The 
appeal challenges a declaration and an order which has the effect of reinstating the employment relationship of the respondent 
and the appellant. 

2 At the time of the dismissal, the respondent was employed by the appellant as a level 1 mental health nurse at Graylands 
Hospital.  On 28 April 2010, the respondent was dismissed by the appellant with five weeks' payment in lieu of notice.  The 
respondent participated in a salary sacrifice arrangement whereby persons could have a portion of their salary put to one side to 
enable expenses to be deducted from pre-tax income.  The respondent was able to spend salary on restaurant and hotel meals 
and have the money reimbursed as pre-tax income.  The respondent submitted seven receipts for expenses in 2008 to be 
claimed as pre-tax income which were not expenses incurred by her.  At about the same time the seven receipts in question 
were submitted by seven other employees.  The appellant held an investigation into the respondent's claim for expenses (the 
adequacy of which was challenged by the respondent), and concluded that the respondent had committed acts of serious 
misconduct by making improper use of the meals entertainment reimbursement process. 

3 At all material times, it was not in dispute that the respondent had submitted a claim to the Government Health Services salary 
sacrifice contractor SmartSalary on 13 July 2008 that contained a claim and receipts from seven restaurants for expenses which 
had never been incurred by the respondent.  The respondent claimed at all material times, she did not knowingly claim that the 
seven receipts in question were her receipts or that the expenses set out in those receipts had been incurred by her.  She 
claimed they were included in her claim by mistake. 

4 After hearing evidence and submissions made by the parties, the Commission at first instance found that the inclusion of the 
seven receipts as part of a meal reimbursement claim submitted on 13 July 2008 by the respondent was a mistake and did not 
constitute an act of misconduct.  After making this finding the Commissioner made an order declaring that the respondent had 
been harshly, oppressively and unfairly dismissed on 28 April 2010.  The Commissioner also made an order that the 
respondent be reinstated in her employment to her former position as if her contract of employment had not been terminated on 
28 April 2010.  Consequent orders were also made reinstating the respondent's accrued entitlements and payment of 
remuneration lost by the reason of her termination. 

Factual background 
5 The respondent was employed by the appellant for about 23 years.  She was first employed as a ward clerk at Sir Charles 

Gairdner Hospital and later at Royal Perth Hospital.  In 2005, she qualified as a mental health nurse and from that time she was 
employed as a level 1 mental health nurse at Graylands Hospital until her employment was terminated. 

6 In 1998, a salary sacrifice arrangement became available for all employees of the appellant which allowed meal entertainment 
expenses to be claimed pre-tax.  This was an Australian Taxation Office approved salary packaging benefit available to 
persons who were employed in public hospitals.  This scheme enabled employees to pay for their meal expenses with pre-tax 
dollars.  The salary sacrifice scheme which included meal entertainment expenses became available to employees in 2004.  Up 
to 8,000 employees of the appellant signed up to this scheme and claimed meal and entertainment expenses as pre-tax income.  
To participate in such an arrangement employees of the appellant had to enter into an arrangement  with either SmartSalary or 
Paradigm.  However, it was clear from the scheme that employees were required to incur the expenditure.  When claim forms 
were submitted for entertainment expenses, employees were able to photocopy or scan receipts at their place of work and 
forward such documents electronically to either SmartSalary or Paradigm. 

7 In October 2008, two employees who worked at the health corporate network sent by facsimile to SmartSalary claims which 
had receipts attached.  When the two claims were received an employee of SmartSalary observed that both claims contained 
the same receipts.  The SmartSalary employee alerted the appellant of this occurrence and the two employees concerned were 
interviewed.  The employees both claimed that it was common practice for people to share receipts and to submit each other's 
receipts.  The appellant then initiated an audit of meal entertainment expenses of all employees who had claimed more than 
$10,000 in a particular year.  As a result of this investigation a number of irregular claims were revealed and a total of 253 
employees of the appellant, including the respondent, faced allegations of improper use of the meals reimbursement system.  
Of critical importance in this matter, when the respondent's claims were examined the investigators only identified one claim 
made by the respondent on 13 July 2008 that contained seven receipts which were used by seven other people.  The common 
receipts in the respondent's claim form were receipts for meals at the following premises: 
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(a) Coco's for an amount of $405.30; 
(b) Villa Italia for an amount of $709.60; 
(c) Harvest for an amount of $1,297.30; 
(d) 7 Spices for an amount of $245.10; 
(e) Seven Seas Bar & Restaurant for an amount of $126.80; 
(f) Atrium Buffet for an amount of $320.70; and 
(g) Last Drop Brewery Restaurant for an amount of $156.20. 

8 As the investigation revealed that seven other employees had made claims using these seven receipts, a letter was sent to the 
respondent from the appellant in January 2010 notifying her of suspected acts of misconduct.  The letter stated as follows: 

I suspect that you may have committed acts of misconduct in connection with your salary packaging arrangement with 
your employer, the Minister for Health in his incorporated capacity under s7 of the Hospitals and Health Services Act 
1927 (WA) as the board of the Hospitals formerly comprised in the Metropolitan Health Service Board.  
In particular it is alleged you have committed acts of misconduct in that: 
1. On or about the dates set out in Column 1 of Table 1 (attached), you made improper use of the meal 

entertainment reimbursement process in that you made a claim where more than one person made a claim using 
the same receipt or a copy thereof. 
It is alleged that each claim made by you listed in Column 1 of Table 1 is a separate act of misconduct.  
A copy of each receipt listed in Table 1. 

I am hereby providing you with an opportunity to submit an explanation in relation to the suspected acts of misconduct. 
Your response to me must be in writing in an envelope marked PRIVATE AND CONFIDENTIAL and must be 
received at my office at: 

Office of the Director General 
Department of Health 
189 Royal Street 
EAST PERTH WA 6004 

within 5 working days on receiving this letter. 
Having considered any explanation and evidence you may provide, I may then do one of the following: 
1. inform you that no further action will be taken; 
2. inform you that I propose to take disciplinary action against you and provide you with an opportunity to comment 

about the proposed action which may include the termination of your employment; 
3. inform you that I intend to have the matters further investigated. 

9 Attached to the letter was table 1 which set out the dates of claims made by other employees and the particulars of those 
persons and their claims. 

10 On 13 January 2010, the respondent provided to the appellant's representatives the following explanation in a letter: 
I strongly deny knowingly or deliberately committing any act of misconduct in connection with my salary packaging 
arrangement. 
I have no knowledge as to how the receipts listed in Table 1 came to be included with the receipts that I submitted on the 
13th July 2008 as part of my claim for meals reimbursement. 
I have never shared receipts with any of the persons listed on Table 1 or any other person at any time.  I do not associate 
with any of the persons on Table 1.  I have never worked with any of the persons on Table 1.  This can be verified by the 
nurse managers at Graylands Hospital. 
I obtained a meal entertainment card at the beginning of September 2009.  Prior to this I kept receipts for meals I had paid 
for and were [sic] entitled to claim for under the salary packaging arrangement. 
I have on many occasions accumulated a number of receipts over some time before having the time to submit a claim.  I 
have not always dealt with paperwork in a timely manner and at times was so far behind that I made an error of 
judgement and tried to complete my paperwork whilst on afternoon shift at work.  I now realize that this was not the right 
thing to do and sincerely regret doing so.  
My meal receipts were taken to work to be photocopied, sorted and listed and eventually faxed to Smart salary [sic].  This 
process would sometimes be started without much progress being made due to the demands of the shift.  Sometimes it 
would take several shifts as I may only have a small window of opportunity to begin the processing task.  I remember 
having large amounts of receipts at times as I would eat out several times every week and would just put them in a plastic 
bag to sort through when I had time. 
The amounts on the receipts and the number of receipts varied over time and I did not always pay much attention to the 
details as I was filling out the paperwork.  I remember being focussed on the patients in the ward and it was a very busy 
ward on most afternoon shifts. 
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I was not the only staff member to complete salary packaging paperwork on an afternoon shift as a lot of staff does not 
have access to a photocopier or fax machine outside of work.  There were times that more than one person would be 
sorting through their receipts on afternoon shifts. 
I remember having to constantly leave the desk that I had my paperwork spread out on in order to attend to patient's 
requests, phone call, visitors etc.  The ward that I was working on was very busy on afternoon shifts and I was in and out 
of the office for extended times.  I did not have time to pack up my paperwork when a patient came to the office door for 
immediate attention and would just leave receipts lying around unattended on the desk whilst on the ward.  At times on 
return to the office another staff member would have moved the receipts in order to make a clear work space and I 
sometimes remember having to try sort out moved paperwork including numbers of individual original receipts.  Some of 
these original receipts had been photocopied in preparation to fax to Smart salary [sic]. 
I do not recall ever seeing the receipts listed on Table 1 and would certainly never knowingly claim that they were my 
receipts.  The period of time that has lapsed since 13th July 2008 makes it extremely difficult to remember exact details of 
what might have occurred on the ward whilst I was processing paperwork related to salary packaging. 
My paperwork relating to patient care has always been acceptable but I admit that my personal paperwork related to other 
aspects of my life has been less than satisfactory.  It is possible that the receipts listed in Table 1 belonged to another 
person who was sorting their receipts in the office at the same time that I was processing my receipts.  As previously 
stated there were times that I had returned to the office after seeing to a patient to find that another employee had in my 
absence cleared the desk of my receipts in order to create a work space.  On another afternoon shift when returning to the 
task I have not clearly checked the paperwork that I had packed away from previous shifts and have unknowingly 
included the receipts that were not mine when finishing the claim process. 
I have now been through all my paperwork and have original receipts for 478 claims, totalling $22,476.81 submitted over 
the period 4th October 2006 to the 8th May 2009.  These are all my receipts for meals that I have paid for and can be 
produced immediately. 
I would like to reimburse any amount that is necessary as a result of this incident and furthermore any financial penalty 
that you may wish to impose would be paid immediately. 
I have had a meal entertainment card since September 2009 and no longer send in receipts in order to claim meal 
allowance.  I am extremely distressed over this incident as I have never and would never knowingly commit any offence.  
My level of distress is such that I have had to seek medical attention.  My job is very important to me and I believe I am a 
good nurse.  The patient's needs were my main priority and this continues to be the case.  It was very wrong for me to try 
and process entertainment claims at work and this is something I very much regret ever doing. 
My doctor feels that I am physically and emotionally unwell as a result of the process which began at 1500 hours on the 
11th January 2010 and has given me a medical certificate until the 27th January 2010.  You can understand the impact on 
an innocent person who is accused of such misconduct.  I have been too unwell to seek out legal advice prior to 
submitting this letter. 
I would welcome any further discussion on this matter should you require to do so but request that this not take place until 
I am physically and emotionally able to deal with the stress after seeing my doctor on the 27th January 2010. 

11 On 18 January 2010, Mr Shayne Sherman, the acting director of corporate governance, sent a memorandum to the appellant 
containing a brief summary of the respondent's response to the allegations and made a recommendation that the respondent be 
advised that corporate governance would further investigate:  exhibit R9, AB 297. 

12 On 19 January 2010, the respondent was sent a letter signed by the appellant in which the respondent was informed:  
exhibit R10, AB 299: 

(a) that having considered the evidence before him including her response, he intended to have the matter further 
investigated; 

(b) the investigation will lead to a finding in relation to the suspected misconduct and may result in him taking 
disciplinary action, which may include the termination of her employment; 

(c) that an investigator would be appointed by the corporate governance directorate to conduct the investigation and 
she would be contacted after 27 January 2010; 

(d) some steps that may be taken in conducting the investigation include interviewing her and any other relevant 
persons; 

(e) examination of records and other documentary material may also occur; 
(f) to facilitate the investigation she may be required to attend an interview with the investigator who would contact 

her in due course to arrange a suitable time and date; and 
(g) she was able to attend this meeting with a representative capable of providing her with advice if she wished. 

13 After this letter was sent, the appellant's investigator received responses from the other employees who had submitted claims 
for the same seven expenses.  When those responses were received it was evident that the respondent was not mentioned by 
any of the other employees in their responses.  The appellant's investigator formed a view that those responses did not assist in 
a determination whether or not the respondent's response was true or not.  A decision was then made there was no need to 
interview the respondent because she had already provided her response, had been given an opportunity to provide additional 
information and there was nothing further to question the respondent about. 
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14 On 4 March 2010, the director of corporate governance, Mr Shane Wilson, sent a memorandum to the appellant containing a 
recommendation that the respondent's employment be terminated:  exhibit R12, AB 328.  In the memorandum, Mr Wilson 
briefly summarised the respondent's response to the allegation of misconduct and pointed out that between August 2007 and 
February 2009 the respondent had made similar claims for reimbursement of meals entertainment expenses to her salary 
packaging provider, SmartSalary, and that 382 receipts had been submitted, totalling just over $20,490.  He also pointed out 
that the respondent in her response had stated that she had retained 478 original receipts which she had submitted between 
4 October 2006 and 8 May 2009.  However, in a subsequent telephone conversation with the acting principal investigator, 
Ms Michelle Wakka, on 25 February 2009, the respondent had informed Ms Wakka that she did not have the original receipts 
for those listed in table 1.  Mr Wilson also pointed out in his memorandum that the respondent said in her response that she did 
not pay any attention to the details of the receipts as she was filling out the claims and did not recall ever seeing the receipts 
listed in table 1.  Mr Wilson then set out an analysis of the 382 receipts that had been submitted by the respondent between 
August 2007 and February 2009.  He stated that 372 receipts were valued at less than $240 and the average value of all receipts 
was $53.64.  However, the receipts which were shared with other employees were valued at $125.80, $156.20, $245.10, 
$320.70, $405.30, $709.60 and $1,297.30 and that all of these receipts were submitted within the same claim.  Mr Wilson then 
stated: 

Ms Drake-Brockman's explanation that she unknowingly included receipts that were not hers is not persuasive given the 
difference in the average value of receipts she submitted and the values of the receipts that were shared.  Further to this, 
Ms Drake-Brockman advised that she could provide original receipts for most of her claims but not for those which 
appear in Table 1. 
Recommendation 
Based on the evidence and Ms Drake-Brockman's explanation, sufficient doubt is raised as to the veracity of the 
statements made in her response and I recommend that you take steps to terminate her employment. 

15 The appellant accepted Mr Wilson's recommendation and caused a letter dated 11 March 2010 to be sent to the respondent 
notifying her that the finding had been made that she had committed acts of serious misconduct and asking her whether she 
wished to make a written representation as to whether her employment should be terminated.  The letter stated:  exhibit R13, 
AB 331: 

I refer to Dr Flett's letter dated 6 January 2010, regarding suspected misconduct and your written response dated 13 
January 2010. 
Having considered the evidence before me including your response, I find you have committed acts of serious misconduct 
in that you made improper use of the meals entertainment reimbursement process.  
Each claim made by you listed in column 1 of Table 1 (attached) is a separate act of serious misconduct. 
I have provisionally determined that as a result of you committing these acts of serious misconduct, the appropriate action 
is to terminate your employment.  Although in cases of serious misconduct it is open to me to terminate your employment 
without notice, I may also decide to terminate your employment with notice. 
Prior to taking this action, I am providing you with an opportunity to make a written representation to me on the proposed 
termination of your employment, and if I decide to terminate your employment, whether it should be with notice. 

16 On 17 March 2010, the respondent wrote to the appellant and advised that she had referred his letter to her union, Australian 
Nursing Federation (ANF), and she was seeking detailed advice from them and asked that no further action be taken until the 
ANF had had an opportunity to respond on her behalf.  She also said in her letter that: 

(a) she was of the view that she had been denied procedural fairness as she was not given an opportunity to respond 
to the information provided to him by the appellant which she understood included a recommendation as to her 
alleged misconduct; 

(b) she was surprised to receive this letter because she had been advised in his letter dated 19 January 2010 that an 
investigator was to be appointed by the corporate governance directorate to conduct an investigation and that she 
would be contacted after 27 January 2010; 

(c) as the investigation had not occurred she had been denied procedural fairness:  exhibit R14, AB 335. 
17 On 18 March 2010, Mr Noel Stone, a senior human resource consultant with the corporate governance directorate, sent a letter 

to the respondent.  In the letter, Mr Stone stated that her request for an extension of time had been refused and that if she was 
to make a response it was due on Monday, 22 March 2010; exhibit R15, AB 336. 

18 On 22 March 2010, solicitors from DLA Phillips Fox, acting for the respondent, wrote to the appellant stating that the 
respondent did not commit any of the alleged acts of misconduct and had not at any time made improper use of the 
meals/entertainment reimbursement process.  The letter also reiterated the reasons why the respondent was of the opinion she 
had not been afforded procedural fairness and this was another reason why it would be unwarranted to terminate her 
employment.  The solicitors also stated that the respondent's record as a nurse was impeccable and that she would welcome a 
full investigation of her alleged misconduct.  In conclusion they stated that it was clear that the respondent had been denied 
procedural fairness and that, if her employment were terminated, it would be unfair not only on procedural grounds but 
substantively:  exhibit R16, AB 337. 

19 Despite notice to the respondent that she was denied an extension of time to make a response, a memorandum by 
Shane Wilson received by the appellant on 28 April 2010, records that on 16 April 2010 Mr Wilson did provide the respondent 
with an extension of time to provide additional information and that the respondent's counsel provided a response on 20 April 
2010:  exhibit R17, AB 368.  In particular, Mr Wilson's memorandum recorded as follows: 
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On 16 April 2010 I wrote to Ms Drake-Brockman and informed her that the further investigation into her matter consisted 
of a detailed examination of the responses from all employees named in Table 1 in conjunction with the evidence 
obtained during the initial investigation (attached). 
Further to this, I advised Ms Drake-Brockman that where an interview or additional information may have been required 
prior to obtaining the responses from the employees, once the responses were received and examined, further 
interrogation was not required.  I informed Ms Drake-Brockman that if she would like to offer additional information she 
should do so in writing by COB 20 April 2010. 
On 20 April 2010 Ms Drake-Brockman's legal counsel responded stating that her position has always been that she had 
nothing to do with the people named in Table 1 (attached).  If she is not mentioned by the people named in Table 1 then 
that should be the end of the matter and she should be reinstated and compensated.  If these people have mentioned her, 
she should be provided with the statements made and have an opportunity to respond to whatever has been said about her. 
Ms Drake-Brockman's legal counsel advised that she will be more than happy to provide her response to these statements 
and this constitutes additional information which should be taken into account. 
As stated in my previous briefing note, Ms Drake-Brockman's further investigation involved an examination of the 
responses from the 7 other employees implicated in the same allegations.  The examination of the responses did not reveal 
any issues that required clarification or confirmation and therefore further enquiries with Ms Drake-Brockman were not 
required. 

20 In the memorandum, Mr Wilson also made for the second time, a recommendation to the appellant, that the respondent be 
dismissed.  In particular, he stated: 

Based on the evidence and Ms Drake-Brockman's explanation, sufficient doubt is raised as to the veracity of the 
statements made in her responses and I recommend that you terminate her employment.  Should you agree with the 
recommendation, please find attached draft correspondence to Ms Drake-Brockman for your consideration. 

21 The appellant accepted the recommendation and the respondent was dismissed on 28 April 2010:  exhibit R18, AB 371. 
22 The respondent referred her claim of unfair dismissal to the Commission on 25 May 2010. 
23 Following conciliation proceedings in the Commission, the appellant agreed to grant the respondent an interview in relation to 

the allegations of misconduct.  The interview took place on Wednesday, 24 November 2010.  The respondent attended the 
interview with her representative from the ANF, Mr Michael Clancy.  The interview was conducted on behalf of the WA 
Department of Health Corporate Governance Directorate by Ms Desiree Bell and Ms Michelle Wakka.  The interview not only 
canvassed the issues in dispute in this matter, but some unrelated matters.  During the interview the respondent was asked to 
explain why she says she unknowingly included seven receipts belonging to other employees when their values were so much 
higher than the receipts that she regularly submitted.  In response she said:  AB 377: 

Well, as I explained before it's not a normal work environment where you can concentrate.  I wasn't paying attention to 
the amounts on the receipts because it's a fish bowl office, it was an acute mental health ward, I could have - - you know, 
could have taken me a few attempts, I don't actually remember.  But that happened quite a bit and I don't actually 
remember even noticing the amounts because I wasn't concentrating on what I was doing, I was concentrating on the 
patients out the window.  It's not a normal environment.  You can't explain what an acute mental health unit's like. 

24 Other than to raise the conditions of the work environment at Graylands Hospital, the respondent did not raise any other 
material information at the interview. 

25 When the respondent gave evidence before the Commission she said that she did not recall submitting the salary packaging 
claim to SmartSalary on the day in question.  Nor did she recall compiling the claim in dispute.  Her evidence was about her 
usual practice of what occurred when she submitted a claim. 

26 The respondent worked in the Ellis Ward of Graylands Hospital for two years.  The ward is a locked ward and the patients 
involuntary.  It is an acute early episode ward whose patients display challenging behaviour.  The patients are highly disturbed.  
Their behaviours include jumping on tables, fighting and throwing chairs.  Some of the patients are forensic patients who have 
a history of assaulting staff.  The ward office is secure with doors with glass so the patients can be observed at all times.  There 
are monitors located on the office desk so that patients can be observed in a visitor's room or in the doctors' meeting office.  
The patients cannot enter the office and they bang on the window of the office constantly to attract attention. 

27 The respondent gave evidence that she filled out her claim form at work because she never got around to doing her paperwork 
at home and she needed to use a facsimile and a photocopier.  She said preparation of a claim would occur over several shifts 
as work would become busy and she would have to abandon the process.  She also said that she was distracted a lot of the time 
whilst at work and it was very hard to concentrate on duties in the office because you had to have 'one eye' on the patients.  
Consequently, it would take a number of occasions to complete a claim. 

28 When asked how she would photocopy the receipts when submitting a claim, she said she would either put the receipts face 
down on the photocopier and that sometimes she arranged the receipts on a piece of paper and photocopied them so they could 
be faxed.  She also said it was her usual practice to retain the original receipt when she made a claim.  When asked how the 
seven receipts came to be on different pages that were copies mixed with receipts that were genuinely hers, the following 
exchange occurred between her and counsel for the appellant: 

Then Harvest down the bottom, not yours?---Yes. 
How did they end up on the same page?---Well, because they were obviously photocopied at the same time. 
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So you must have been using the original Harvest receipt then?---Well, either that or a cut-out photocopy or something. 
A cut-out photocopy?---Yes. 
But you used original receipts to put your claims in?---Well, if a photocopy is cut out, it's pretty hard to tell sometimes 
whether they're originals or cut-outs. 
Okay.  Is that your serious evidence?---What do you mean, is that my - - - 
Do you serious ... are you seriously telling the Commission that you couldn't tell the difference between a cut-out piece of 
paper and a receipt from a restaurant?---No, because if it's - - - 
Is that what you ... is that your evidence?---Yes. 
And then do you stand by that evidence?---Yes. 
Okay.  So you're saying that you may have found a cut-out of the Harvest one and then put that on the photocopier with 
an original from Siena's?---Yes. 
Not noticing the difference in texture between the two things?---No, because a lot of receipts are exactly the same paper 
as the photocopy paper.  There's nothing strange in that. 
Well, if I put it to you that I have never had that experience, of getting a receipt that is on standard - - -Well, I've got like 
400 or something receipts, and if you go through them, sometimes it's very hard to tell which is the photocopy paper and 
which is the ... which is the normal receipt. 
All right?---The paper rolls that they put in receipts are exactly the same paper as this. 

29 When asked about the receipts for the restaurant known as Harvest for 21 June 2008 for $1,297.30 and the meal at Viva Italia 
on 20 June 2008 for $709.60, it was pointed out to the respondent that in a two-day period over $2,000 would have been spent 
on meals.  Given that the respondent's claim was submitted on 13 July 2008, she was then asked whether she would expect to 
remember on 13 July 2008 that she had spent $2,000 on meals three weeks ago.  In response, the respondent simply said she 
would remember if she was paying attention and concentrating on those amounts.  The respondent, however, also agreed when 
cross-examined that she had paid some attention to completing the claim form as there had been a mistake in the total amount.  
This mistake caused her to recalculate and make an alteration to the total amount claimed.  She also conceded in preparing the 
claim she followed the following procedure: 

(a) She would have put all of the receipts on a piece of paper or put them down flat on the photocopier; 
(b) She then would have recorded the information in the receipt to a claim form in a list; and 
(c) Then she added the list of receipts up and amended the document and made a recalculation. 

30 She also agreed that she would have had to look at each receipt when she had written the amounts down.  She conceded that 
she had looked at the numbers at least twice and then three times, as she had made a recalculation.  Except for Siena's, the 
respondent had never attended the restaurants in question. 

31 Prior to the respondent receiving the letter detailing the acts of alleged misconduct, she was asked to attend the nurse 
manager's office at the beginning of a shift and she was told that something very serious had arisen but she could not be told 
what the issue was.  She was told to go back to work and work her shift.  The respondent was very stressed.  She did not know 
what she was to be accused of.  She suffered from vomiting and diarrhoea.  The following day she received the letter detailing 
the accusation of misconduct relating to the meal and travel claims.  The letter was delivered by courier to her home.  When 
she received the letter she was shocked.  She then spent all night going through all of her receipts and found that she did not 
have any of the receipts in table 1.  She said she did not recall seeing them so she had to try and work out what could have 
happened for them to be there.  She expected the matter to be investigated after her response was sent in.  She expected 
questions to be asked of her co-workers as to whether she did her paperwork at work, whether she was busy, whether she 
spread her paperwork out on the desk and whether other people come along and clear up her paperwork.  She says she was a 
valued employee who had made a mistake and she expected her employer to investigate that mistake and verify what she was 
saying. 

32 During the course of giving evidence, the respondent was asked how the termination had affected her.  In response she said it 
had ruined her reputation and ruined her life.  She has two dependent children who live at home whom she supports.  After her 
employment was terminated she earned some money in the private sector as a casual nurse, but she did not earn anywhere near 
the amount of money she earned whilst employed by the appellant.  She said she suffered not just a financial loss, she also lost 
a job that she loved.  She also said she wanted to be reinstated to the Ellis Ward and she was a good mental health nurse in an 
industry where there is a shortage of mental health nurses. 

The reasons of the Commissioner 
33 Prior to assessing the evidence before her, the Commissioner made an assessment of the credibility and reliability of the 

evidence given by the witnesses.  In particular the Commissioner found [67], AB 72: 
(a) the respondent gave her evidence honestly and to the best of her recollection.  She did on occasion refuse to 

answer questions; 
(b) that she had regard for the respondent's conduct in the witness box; and 
(c) she did not rely upon the respondent's evidence that the photocopier paper and restaurant till receipts were similar, 

as that aspect of the respondent's evidence was not credible. 
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34 The Commissioner went on to find that the dismissal of the respondent by the appellant was summary in nature and that whilst 
the onus is on the applicant to demonstrate the dismissal was unfair on the balance of probabilities there is an evidential onus 
upon the employer to prove that summary dismissal is justified.  In support of this finding, the Commissioner cited a decision 
of the Full Bench of the Commission in Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers (1988) 68 WAIG 677, 679.  The Commissioner also had regard to the observations of Lord 
James of Hereford in Clouston & Co Ltd v Corry [1906] AC 122 where he observed (129):  'There is no fixed rule of law 
defining the degree of misconduct which will justify dismissal.' 

35 The Commissioner then went on to make findings that: 
(a) The respondent expressed remorse in her correspondence to the appellant as she had informed the appellant that 

she had not dealt with paperwork in a timely manner and had made an error of judgment and tried to complete her 
paperwork whilst on an afternoon shift at work:  [73], AB 73; 

(b) As soon as the respondent was made aware of the issues associated with the meal reimbursement claim in 
question she contacted the Australian Taxation Office and paid back $1,376.92 that was owed:  [74], AB 73-74. 

36 The Commissioner importantly found that the submission of the receipts in question did not strike at the root of the 
respondent's contract of employment.  Consequently, the Commissioner found that the appellant was not entitled to summarily 
terminate the employment of the respondent.  In making this finding the Commissioner found that the claim was neither a 
positive nor intentional wrongdoing but was a mistake.  This conclusion was reached having regard to a range of factors 
including:  [75], AB 74: 

(a) the commencement of the claim form during an overtime shift; 
(b) the stressful circumstances on Ellis Ward; 
(c) the fact that claim forms were left on the ward overnight;  
(d) the admission by the respondent that she was not as careful with her paperwork as she could otherwise have been; 
(e) the acceptability by the appellant in allowing meal reimbursement claims to be filled in during working hours;  
(f) the appellant allowing employees to use Graylands Hospital's photocopiers and facsimile machines to copy and 

submit meal reimbursement claim forms to salary sacrifice contractors; 
(g) the respondent's length of service with the appellant; 
(h) the respondent's expressed remorse (exhibit R8); and 
(i) the respondent's repayment of outstanding taxation based on the meal reimbursement claim (13 July 2008) to the 

Australian Taxation Office. 
37 The Commissioner observed that if she was wrong with respect to the factors referred to, that she had had regard to the average 

claim made by the respondent for reimbursement of meals as pre-tax income between August 2007 and February 2009.  She 
then found the average of the seven claims identified in table 1 of exhibit R6 made on 13 July 2008 to be incongruous to the 
meal reimbursement claims made as pre-tax income.  She also found it was relevant that many of the claims were made in two 
years subsequent to the claim of 13 July 2008 and of the 382 receipts in total that were submitted by the respondent during this 
period, each of 372 receipts was valued at less than $240 and the average value of all receipts was $53.64.  She then found that 
the finding made by the appellant's representative, Mr Shayne Sherman, in the internal memorandum dated 24 March 2000 
could not be accepted:  [77], AB 75.  In that memorandum Mr Sherman expressed the opinion that when regard was had to the 
value of the receipts that were submitted by other employees, sufficient doubt was raised as to the veracity of the respondent's 
statement and as such it was viewed that an interview would not glean any further relevant information:  exhibit R16, AB 339. 

38 The Commissioner also found that:  [78], AB 75: 
(a) The respondent had no knowledge of the claim submitted on the day in question other than the information 

provided by the appellant that she had worked a double shift on the Ellis Ward:  exhibit R23, AB 426. 
(b) On the basis of the procedures adopted by employees of the appellant pursuant to the Salary Packaging Services 

for Employees – Terms and Conditions that the claim submitted by the respondent on 13 July 2008 was a single 
claim. 

39 The Commissioner then went on to find that there had been a breach of procedural fairness on the basis that the appellant had 
not carried out a sufficient enquiry or investigation into the matter.  In making this finding the Commissioner had regard to the 
principles in Sangwin v Imogen Pty Ltd [1996] IRCA 100 where it was found by the court for a belief to constitute a valid 
reason for dismissal, an employer must establish that the allegation was investigated as fully as the circumstances permitted:  
[79], AB 75.  In particular, the Commissioner found that there were commitments made to the respondent relating to a further 
investigation in exhibit R6, AB 259, and exhibit R10, AB 299, and that all that occurred was that the appellant examined the 
claims made by the respondent between August 2007 and February 2009.  Whilst the Commissioner accepted that the language 
used in the correspondence, in particular exhibit R10, was not mandatory, it nevertheless reflected that a wide-ranging 
investigation was to occur:  [81], AB 77.  The Commissioner found that the respondent was provided with the allegation by the 
appellant and given an opportunity to respond but she was repeatedly denied an opportunity for an interview which was 
something the appellant had undertaken would occur.  The Commissioner then had regard to the requirements of procedural 
fairness in conducting an investigation as set out in Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224, 229 where it was held by the 
Industrial Commission of South Australia that there should be a full and extensive investigation into all of the relevant matters 
surrounding the alleged misconduct as was reasonable in the circumstances. 
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40 The Commissioner found that the investigation was not as thorough as was realistic in the circumstances particularly given the 
commitments made to the respondent in the letter from the appellant in exhibit R6, AB 259, relating to the options that could 
have been taken by the appellant.  In particular, the Commissioner found that at no stage prior to termination of the respondent 
was she provided with a further investigation and at no stage were interviews conducted with any other person.  Although the 
Commissioner found that further investigation was undertaken post dismissal following a request by the ANF on behalf of the 
respondent that that investigation and interview that was conducted with the respondent on 25 November 2010 was 
inconsequential in terms of procedural fairness:  [86], AB 79. 

41 The Commissioner then went on to say at [88], AB 79: 
Whether the respondent took into account extenuating circumstances is a relevant matter particularly given the long 
service the applicant had had with the respondent.  The Commission finds the respondent in this respect provided an 
additional week's notice to the applicant on termination (five weeks) based on her length of service.  The Commission 
finds that at no other stage did the respondent take into consideration the applicant's record of some 23 years without any 
disciplinary action.  The Commission finds that respondent had insufficient regard for extenuating circumstances when 
reaching a decision about the applicant. 

42 Finally, the Commissioner set out what she regarded as the obligations of the Commission when making an assessment as to 
whether the dismissal was unfair.  At [92], AB 80, the Commissioner held: 

The test for determining whether a dismissal is unfair or not in this Commission is well settled.  Whether the employer 
acted harshly, unfairly or oppressively so as to amount to an abuse of the right of an employer to dismiss an employee is 
to be found in the decision of the Industrial Appeal Court in Miles v Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA Branch (1985) 65 WAIG 385.  The onus is on the applicant to 
establish that the dismissal was, in all the circumstances, unfair.  The principal issue for the applicant in her submissions 
was that at no stage was she accorded procedural fairness.   

43 The Commissioner then found that the respondent was unfairly dismissed. 
The grounds of appeal 
44 The grounds of appeal are lengthy and to an extent overlap.  They, however, collectively raise four matters: 

(a) In ground 1 of the appeal, the appellant argues the Commissioner erred in not confining her enquiry to the 
reasonableness of the appellant's actions in dismissing the respondent and substituted her own opinion for that 
of the appellant as to whether misconduct occurred. 

(b) Ground 2 raises the question whether the Commissioner erred in law and in fact, in finding that the respondent 
mistakenly claimed the expenses in question and that the respondent had not committed misconduct. 

(c) Ground 7 raises the issue whether dismissal was a penalty within the reasonable bounds of the appellant's 
discretion.  As ground 7 overlaps with ground 2, we propose to deal with ground 7 with ground 2. 

(d) Grounds 3 and 4 raise issues going to the Commissioner's finding that the dismissal of the respondent was 
procedurally unfair.  In ground 3, the appellant argues the Commissioner erred in fact and in law in finding that 
the investigation was flawed.  Relying on the particulars to ground 3, in ground 4, the appellant argues the 
Commissioner erred in law and in fact in finding that the appellant did not accord the respondent procedural 
fairness.  Grounds 5 and 6 raise the issue that the Commissioner made no findings as to how the inadequacies 
identified in the investigation led to any unfairness or prejudice to the respondent. 

Ground 1 – scope of the enquiry before the Commissioner – the appellant's onus of proof 
45 The appellant placed considerable emphasis on ground 1 of the appeal during submissions.  In essence, the ground alleges that 

the appellant dismissed the respondent because he honestly and reasonably believed, and had reasonable grounds for believing 
on the information available at the time of dismissal, that the respondent was guilty of deliberately including false information 
in her claim form, that is, including expenses in the claim form which she had not incurred.  The appellant submits that the 
Commissioner at first instance placed herself in the position of the employer and substituted her own opinion by finding that 
'the claim was neither a positive nor intentional wrongdoing' and that 'what occurred on the day in question was a mistake':  
[75], AB 74. 

46 In order to give proper consideration to the ground of appeal, it is helpful to review the law applicable in a case where the 
claim is that the employee has been unfairly dismissed.  The matter was referred to the Commission under s 29(1)(b)(i) of the 
Act which allows a person to refer to the Commission a claim that he has been harshly, oppressively or unfairly dismissed 
from his employment.  The essential task before the Commissioner therefore was not to confine her inquiry to the 
reasonableness of the appellant's actions in dismissing the respondent as the appellant submits in ground 1.  Rather, it was to 
decide whether the decision to dismiss the respondent was harsh, oppressive or unfair:  Miles v Federated Miscellaneous 
Workers Union of Australia (1985) 65 WAIG 385 (Undercliffe), 387 (Brinsden J); Amalgamated Metal Workers & 
Shipwrights Union v Robe River Iron Associates (1989) 69 WAIG 985, 987; see too Gordon v Commissioner of Police 
[2011] WASCA 168 [28] in relation to the essential question in relation to the removal of members of the police force. 

47 This task was recognised by the Commissioner in the first instance at [92], AB 80, when she noted that 'the Commission is 
obliged to assess whether in all of the circumstances the dismissal was unfair'.  The Commissioner also recognised that the 
onus was on the respondent to establish that the dismissal was, in all of the circumstances, unfair.  The ultimate conclusion of 
the Commissioner is found in the next paragraph, [93], AB 80: 

Having regard to the matters raised by the parties the Commission concludes that the applicant was unfairly dismissed by 
the respondent. 
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48 The Commissioner did not there identify the matters raised by the parties to which she was referring. 
49 Criteria that governs the evidentiary onus on an employer was considered by the Industrial Commission of South Australia in 

Bi-Lo wherein the Commission observed (229) – (230): 
An employee is entitled to both substantive and procedural fairness in respect of a dismissal.  Substantive fairness will be 
satisfied if the grounds upon which dismissal occurs are fair grounds.  Broadly speaking a dismissal will be procedurally 
fair if the manner or process of dismissal and the investigation leading up to the decision to dismiss is just.  
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary onus 
which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it conducted 
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in 
the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and 
respond thereto; and that having done those things the employer honestly and genuinely believed and had reasonable 
grounds for believing on the information available at that time that that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee's work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will 
probably render the dismissal harsh, unjust or unreasonable. 
If a fact or facts come to light subsequent to the dismissal which cast a different light on the Commission of the alleged 
misconduct, such fact or facts will not necessarily or automatically render the dismissal harsh, unjust or unreasonable.  In 
our view in such circumstances what will need to be considered is whether the employer, if it had acted reasonably and 
with all due diligence, could have ascertained those facts before the dismissal occurred. 
The Commission is required to objectively assess the subjective actions and beliefs of the employer as at the time of 
dismissal and not at some subsequent time: see Gregory v Philip Morris (1998) 24 IR 397 at 413; 80 ALR 455 at 471; see 
also Stearnes v Myer SA Stores Print No 9A/1973 at 5.  Whether the employer will satisfy that objective test will depend 
upon the facts of each case.  The gravity of the alleged offence will dictate the nature and extent of the inquiry which the 
employer must conduct.  An employer must ensure that an employee is given as detailed particulars of the allegations 
against him/her as is possible, an opportunity to be heard in respect of such allegations, and a chance to bring forward any 
witnesses he/she may wish to answer those allegations. 

50 The appellant says these observations outline the task to be undertaken by the Commission when considering the evidence in 
an unfair dismissal matter.  This passage has been adopted and applied by the Full Bench of this Commission in Western 
Mining Corporation Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1997) 
77 WAIG 1079, 1084 and in many other decisions of the Commission. 

51 The appellant argues that rather than analysing whether it was reasonable for the appellant to find that the respondent had 
committed an act or acts of misconduct, the Commissioner started from 'scratch' and placed herself in the position of the 
employer and gave her opinion as to whether the respondent was guilty of deliberately including false information in her claim 
form or did so by way of mistake.  Consequently, it is said ultimately she substituted her opinion that the addition of the seven 
receipts had occurred by mistake rather than deliberately. 

52 The appellant says that insofar as the Commissioner did not analyse the case in relation to what the appellant honestly and 
reasonably believed, and whether there were reasonable grounds for that belief, and instead substituted her own opinion that 
there had been a mistake, the Commissioner 'acted upon a wrong principle' and therefore erred in the exercise of her discretion:  
House v The King (1936) 55 CLR 499, 505. 

53 Counsel for the respondent points out that the decision of the Full Bench in Newmont sets out a stricter onus on an employer 
than the onus applied in Bi-Lo.  It is a decision which stands without being overturned and it too is often cited in decisions 
made by this Commission.  The test set out in Newmont is different in one respect to the test in Bi-Lo.  In reasons given by the 
Full Bench, O'Dea P in Newmont stated (679): 

At this point it is convenient to recall that in cases of this kind the question to be investigated by the Commissioner is not 
a question as to the respective legal rights of the employer and employee but whether the legal right of the employer has 
been exercised so harshly or oppressively against the employee as to amount to an abuse of that right.  (Miles v The 
Federated Miscellaneous Workers' Union of Australia, Hospital, Service & Miscellaneous WA Branch 65 WAIG 385 
(The Undercliffe Nursing Home Case)).  The termination was exercised in the present case by notice of summary 
dismissal in such a case there is an obligation upon the employer to show on balance that the misconduct had in fact 
occurred.  That obligation may conveniently be regarded as an evidentiary onus, as distinct from the obligation which 
remains with the party who alleges that there has been oppression injustice or unfair dealing on the part of the employer 
towards the employee. 

54 However, O'Dea P in Newmont also dealt with the question of reasonableness of the employer's action in that decision.  His 
Honour observed (679): 

The applicable principles are obvious and beyond question but it remains to determine whether in the present 
circumstances there was a proper evaluation of the fairness of the employer's action in terminating employment and that 
judged according to an objective standard of whether the employer has acted reasonably.   

55 Whilst in Bi-Lo and Newmont the tests posed require an assessment of the circumstances of the conduct which is said to be the 
basis of a dismissal to be undertaken objectively as to whether an employer has acted reasonably in making a decision to 
dismiss, in Newmont the evidentiary onus is said to be on the employer to show on balance that misconduct had in fact 
occurred.  If Bi-Lo is applied it is not necessary for the employer to prove the misconduct only to prove that the employer 
honestly and genuinely believed, and had reasonable grounds for believing on the information available at the time the decision 
was made, that the employee was guilty of the misconduct alleged. 



214                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

56 Importantly, Bi-Lo deals with the test to be applied where the misconduct alleged is theft, other acts of dishonesty or matters 
where the gravity of an offence is such that damage can be done to an employer's business.  In such a case the Commission 
should only intervene where it is necessary to protect an employee against a harsh, oppressive or unfair exercise of an 
employer's right of dismissal.  In Bi-Lo the Industrial Commission of South Australia made this distinction clear when they 
said (229): 

In a case as the present one where the employee is dismissed for misconduct in respect of dishonest dealing with the 
employer's property we do not believe it is a correct test to state as did the learned trial judge that the employer must 
prove, on the balance of probabilities, on the evidence submitted to the Commission, that the employee actually stole the 
goods, before it will escape a finding that a dismissal based upon such an alleged theft is to be treated as harsh, unjust or 
unreasonable. 

57 The Industrial Commission of South Australia in Bi-Lo also had regard at (230) to the following observations by the Industrial 
Commission of New South Wales sitting in Court Session in Shop, Distributive & Allied Employees' Association, NSW 
Branch v Jewel Food Stores (1987) 22 IR 1, 2: 

Store managements have a responsibility to protect their enterprise from dishonesty in the handling of funds, particularly 
in circumstances where the enterprise is vulnerable and dishonesty difficult to detect and eliminate.  It can be difficult to 
preserve a balance.  We consider in cases where dishonesty is alleged as the reason for summary dismissal, management 
should only summarily dismiss if it is fully satisfied after careful investigation that the accusation has been made out.  In 
coming to such a conclusion, a prudent and fair employer will take into account, where relevant, as part of the 
circumstances of the case, an employee's youth or inexperience, the nature and effect of any interrogation and any 
admissions or denials made.  We consider that this same standard should be applied by industrial tribunals when 
considering reinstatement. 

58 Even when the test in Bi-Lo is applied, it may still be appropriate in some matters for the Commission to draw a conclusion as 
to whether or not misconduct had occurred.  This is a different issue from whether an employer has met an evidentiary onus. 

59 In this context, it is also helpful to consider the facts in Sangwin which also dealt with a dismissal on the grounds of 
dishonesty.  Pursuant to s 170DE(1) of the Industrial Relations Act 1988 (Cth) (repealed) employers were prohibited from 
dismissing an employee unless the employer thought there was a valid reason.  In Sangwin, an employee who was employed 
as an upholsterer had been dismissed for allegedly attempting to steal a tool and a box of fasteners from the employer.  Justice 
von Doussa, after reviewing the evidence, found that the employee was not a party to the alleged attempt to steal.  Thus it was 
found the employee had not committed an act of misconduct.  That was not, however, the only important issue for 
consideration by von Doussa J.  When considering whether the employee had been unlawfully terminated his Honour also 
considered whether the employer had a valid reason for dismissal on grounds that the employer had an honest belief on 
reasonable grounds after sufficient inquiry, that the employee had been guilty of serious misconduct.  When considering this 
test, von Doussa J relevantly set out circumstances where it is not necessary for a tribunal hearing an unfair dismissal 
application to make a finding of proof of misconduct.  In particular, his Honour observed: 

In virtually every situation of termination of employment, hardship to a greater or lesser degree is likely to come to the 
employee.  Often the economic and personal hardship to the employee and to his family will be considerable.  But in 
considering the application of Division 3 of Part VIA of the Act, it must be recognised that its provisions are intended to 
operate in the practical arena of commercial activity, and that in the endeavour to achieve industrial fairness it is 
necessary to balance the interests and well being of an individual employee against the interests of the employer, and also 
to have regard to matters of wider public interest which may be involved.  The construction of the Act is not to be 
considered only from the viewpoint of the employee. 
Examples of factual situations that might arise help to elucidate the meaning of 'valid reason' in s 170DE(1).  Take a 
situation where a person is employed as a skilled operator of equipment where human life depends on its proper operation 
or performance, and the employer receives a report that the operator is suspected of suffering a medical condition that is 
likely to impair his ability to perform his duties.  The employer would be duty bound to ensure human safety.  If after 
sufficient inquiry the suspected diagnosis could not be excluded would not the employer then have a sound and well 
founded, i.e. 'valid', reason connected with the employee's capacity, or alternatively connected with the operational 
requirements of the undertaking, establishment or service for terminating the operator's employment (assuming, of course, 
that there is not some other position reasonably available to which the employer can transfer the employee)?  It would be 
odd if, after dismissal, it was later held that no valid reason existed at the time of dismissal because later events, e.g. the 
passing of time or a new diagnostic procedure, proved that the operator had not been suffering the suspected medical 
condition. 
An employer of a health worker or child care provider against whom was made an allegation of serious physical abuse 
that threatened the health and safety of those in that person's care would be duty bound to act to protect those under care.  
If, after sufficient inquiry, the employer honestly believed on reasonable grounds that the allegation was correct the 
employer would be in dereliction of duty to those in care if the employee were allowed to return to duty.  Again, would 
not the employer have a sound or well founded reason connected with the operational requirements of the undertaking, 
establishment or service for terminating the operator's employment even if, after dismissal, a tribunal or court held that it 
was not satisfied that the misconduct alleged had occurred, or that it did not occur? 
These are extreme examples based on human safety issues.  Other examples based on the serious risk of property damage 
or monetary loss which might arise if employees against whom serious allegations of a breach of safe operating practices 
or dishonesty had been made were allowed to continue performing their normal employment duties would pose similar 
rhetorical questions.  Although the examples may not be representative of the risk of harm that could arise in many  
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workplace situations, they lead me to the view that s 170DE(1) should not be construed so as to exclude from the notion 
of a 'valid reason' an honest belief held on reasonable grounds by the employer, after inquiry of the type envisaged in 
Bi-Lo Pty Ltd v Hooper, that a state of fact exists which justifies termination of the employment.  In my opinion if the 
employer honestly believes on reasonable grounds after sufficient inquiry that the employee has been guilty of serious 
misconduct a valid ground within the meaning of s 170DE(1) exists for terminating the employment of the employee. 
Even where such a belief constitutes a 'valid reason', there may nevertheless still be cases where a dismissal based on that 
belief may be harsh, unjust or unreasonable within the meaning of s 170DE(2).  Many considerations of the kind likely in 
other cases to lead to a finding that a dismissal was harsh, unjust or unreasonable would probably have been excluded in 
the course of reaching the conclusion that a 'valid reason' existed, but there would be other matters as well to be 
considered.  These would include whether dismissal was disproportionate to the gravity of the believed misconduct on 
which the employer acted and to the risk of harm to the employer and others had the employee not been dismissed; the 
gravity of the personal and economic consequences of dismissal on the employee; and any mitigating circumstances such 
as the length, loyalty and quality of the employee's work record. 

60 Considerations going to the interests of both employer and employee are part of the requirement at law, that in assessing 
whether a dismissal is unfair, the Commission is to have regard to the principle of a fair go all round, that is fairness to the 
interests of the employer and employee.  Pursuant to s 26(1)(c) of the Act, the Commission is also required to have regard to 
the interests of persons immediately concerned whether directly affected or not and, where appropriate, the interests of the 
community as a whole. 

61 In Newmont the circumstances were different to the factual issues raised in Bi-Lo and Sangwin.  No issue of personal safety, 
protection of an enterprise from dishonesty or any issue going to the public interest was raised.  What was alleged in Newmont 
was that the employee had been dismissed as he had used abusive language on two occasions.  There were also allegations of 
poor work performance and an allegation of an inability to follow reasonable directions.  In such a matter the Commission 
would inevitably be bound to make an assessment as to whether the conduct which was alleged to have occurred was 
misconduct, as unless such conduct is proven, it would most likely follow that termination by an employer could not be said to 
be justified. 

62 In this matter, as the factual circumstances relied upon by the employer raise an issue going to dishonesty, the Commissioner 
properly referred to Bi-Lo as the setting out the evidentiary onus.   

63 In any event, leaving aside the application of Bi-Lo, it is well established that where misconduct is alleged or relied upon there 
is a burden on the employer to demonstrate that the alleged incident did occur and also to evaluate mitigating circumstances:  
Garbett v Midland Brick [2003] WASCA 36 [72]; (2003) 83 WAIG 893, 901. 

64 In Garbett Hasluck J observed that Franklyn J in Gromark Packaging v Federated Miscellaneous Workers Union of 
Australia, WA Branch (1992) 46 IR 98 had drawn upon the reasoning in Robe River Iron Associates v Australian Workers' 
Union, WA Branch (1987) 67 WAIG 320 when assessing whether a dismissal was unfair.  Hasluck J relevantly observed that 
Franklyn J [31]: 

[H]eld that a decision on the question of whether a dismissal was unfair is a discretionary decision because a value 
judgment is required to be made as to whether the conduct which gave rise to the dismissal, viewed in all of its 
circumstances, justified the dismissal.  However, a finding of misconduct or of redundancy, which gives rise to a legal 
right to dismiss an employee, is not the subject of a discretionary judgment.  A finding as to misconduct or redundancy is 
a conclusion of fact.  The exercise of discretion arises only at the next step, that is to say, in determining whether the 
consequence of the misconduct or redundancy is fairly that of dismissal. 

65 What emerges from these cases is that findings of fact must be made by the Commission as to what was the conduct which 
gave rise to the dismissal, what are the circumstances of that conduct and in making an assessment, regard should be had to the 
evidentiary onus on the employer. 

66 The evidentiary onus has been described as an evidentiary burden:  Winkless v Bell (1986) 66 WAIG 847, 848; Pastrycooks 
Employees, Biscuit Makers Employees & Flour and Sugar Goods Workers Union (NSW) v Gartrell White (No 3) (1990) 35 
IR 70, 84; Franklins Ltd v Webb (1996) 72 IR 257, 260.  The employer does not have to establish that the employee was 
actually guilty of the misconduct alleged, rather it must show that following a proper inquiry there were 'reasonable grounds 
for believing on the information available at that time that the employee was guilty of the misconduct alleged and that, taking 
into account any mitigating circumstances either associated with the misconduct or the employee's work record, such 
misconduct justified dismissal':  Bi-Lo and see too Western Mining Corporation Ltd v The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (1084); The Australian Builders' Labourers' Federated Union of Workers, 
Western Australian Branch v The Building Management Authority (1993) 73 WAIG 1876, 1877 per Fielding C.  In Shire of 
Esperance v Mouritz (1991) 71 WAIG 891 Kennedy J stated (895): 

[I]t appears that the Full Bench misunderstood the nature of an evidential burden when it referred to the evidential burden 
being upon the employer to establish that summary dismissal for misconduct was justified.  An evidential burden does not 
require the person upon whom it lies to establish anything.  It imposes only an obligation to show that there is sufficient 
evidence to raise an issue as to the existence or non-existence of a fact in issue. 

67 If the employer establishes its position in this regard the onus then moves to the employee to show that dismissal for that 
reason was harsh, oppressive or unfair.  The Commission should concentrate on the overall effect of the dismissal in its context 
rather than treating the issue as concluded by the establishment of any breach by the employer of the terms of the contract of 
employment however inconsequential:  Garbett [66]. 
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68 In this matter, the Commissioner recognised the submission of the appellant as to the onus upon it:  [57], AB 69.  The 
Commissioner also recognised the onus:  [70], AB 73.  However, the Commissioner did not further refer to that onus and she 
made no finding whether or not the appellant had discharged it.  That was important in this case and there was an obligation on 
the Commissioner to make that finding.  Her failure to do so was an error. 

69 However, we are not convinced that the Commissioner erred by not confining her inquiry to the reasonableness of the 
appellant's actions, at the time of the dismissal, as an assessment of the reasonableness of the appellant's actions was only part 
of the task of assessing the circumstances of the conduct of the respondent and the actions of the appellant.  This was not the 
only task she was required to carry out.  Firstly, she was required to assess, among other matters, on the evidence before her, 
which included the sworn and tested evidence of the respondent, whether the appellant had reasonable grounds for believing on 
the information before it that the respondent deliberately included false information on her claim form.  Then she was required 
to assess whether the dismissal was harsh, oppressive or unfair.   

70 We are not convinced that the Commissioner's finding that what occurred on the day in question was a case of the 
Commissioner placing herself in the position of the appellant at the time of the dismissal and substituting her own opinion for 
that of the appellant as to whether misconduct had occurred.  In reaching a conclusion on whether the decision to dismiss the 
respondent was harsh, oppressive or unfair the Commissioner was entitled to have regard to the evidence before her which 
entitled her to assess whether misconduct had occurred. 

71 For this ground to succeed, it would have to be shown from the reasons of decision of the Commissioner that her finding that 
the dismissal was unfair turned solely on the finding that what had occurred was a mistake, rather than deliberate conduct, 
which meant that the appellant had not discharged its evidentiary onus.  This is not the case here.  In making a finding that the 
dismissal was unfair, the Commissioner also had regard to other matters such as the respondent's lengthy unblemished record 
of employment.  Accordingly, the ground is not made out. 

Ground 2 – did the Commissioner err in not finding misconduct and ground 7 – the penalty of dismissal 
72 Ground 2 raises the issue whether the Commissioner erred in law and in fact in finding that the respondent had not committed 

misconduct as the respondent had mistakenly claimed the expenses in question rather than intentionally.  The basis of this 
finding relies upon the acceptance by the Commissioner of the credibility of the evidence given by the respondent that the 
inclusion of the seven receipts was not intentional. 

73 Where the Full Bench conducts an appeal, it is to do so by reviewing the evidence and matters raised before the Commission at 
first instance for itself to ascertain whether an error has occurred.  Appeals before a Full Bench are not conducted as a 
rehearing but are an appeal in the strict sense:  Hamersley Iron Pty Ltd v Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch (1984) 64 WAIG 852.  Pursuant to s 49(4)(a) of the Act an appeal is 
required to be heard and determined on the evidence and matters raised in the proceedings before the Commission.  However, 
s 49(4)(a) does not prohibit a Full Bench from admitting fresh evidence under special or exceptional circumstances:  Federated 
Clerks' Union of Australia, Industrial Union of Workers, WA Branch v George Moss Ltd (1990) 70 WAIG 3040.  An appeal 
by way of rehearing is an appeal where an appellate body can receive evidence and its powers are not restricted to making a 
decision that should have been made at first instance.  However, an appellate body in an appeal by way of rehearing can only 
intervene if there was error on behalf of the primary decision maker:  Coal and Allied Operations Pty Ltd v Full Bench of the 
Australian Industrial Relations Commission [2000] HCA 47; (2000) 203 CLR 194 [12] – [13].  Therefore the task of 
considering whether an appealable error has been demonstrated in assessing the credit of a witness or witnesses, where no 
further evidence is sought to be adduced, whether the appeal is by way of rehearing or in the strict sense, is arguably the same.  
In Fox v Percy [2003] HCA 22; (2003) 214 CLR 118, Gleeson CJ, Gummow and Kirby JJ considered at some length the duty 
of an appellate body when assessing the credit of witnesses in an appeal by way of rehearing.  What their Honours had to say is 
of particular relevance to ground 2 of this appeal.  At [25] – [29] their Honours said: 

25 Within the constraints marked out by the nature of the appellate process, the appellate court is obliged to conduct 
a real review of the trial and, in cases where the trial was conducted before a judge sitting alone, of that judge's 
reasons.  Appellate courts are not excused from the task of 'weighing conflicting evidence and drawing [their] 
own inferences and conclusions, though [they] should always bear in mind that [they have] neither seen nor heard 
the witnesses, and should make due allowance in this respect' (Dearman v Dearman (1908) 7 CLR 549 at 564, 
citing The Glannibanta (1876) 1 PD 283 at 287). In Warren v Coombes (1979)] 142 CLR 531 at 551, the 
majority of this Court reiterated the rule that: 

'[I]n general an appellate court is in as good a position as the trial judge to decide on the proper inference 
to be drawn from facts which are undisputed or which, having been disputed, are established by the 
findings of the trial judge.  In deciding what is the proper inference to be drawn, the appellate court will 
give respect and weight to the conclusion of the trial judge but, once having reached its own conclusion, 
will not shrink from giving effect to it.' 

As this Court there said, that approach was 'not only sound in law, but beneficial in ... operation' (Warren v 
Coombes (1979) 142 CLR 531 at 551.  See also Taylor v Johnson (1983) 151 CLR 422 at 426; Jovanovic v 
Rossi (1985) 58 ALR 519 at 522; cf Moran v McMahon (1985) 3 NSWLR 700 at 715-716, per Priestley JA). 

26 After Warren v Coombes, a series of cases was decided in which this Court reiterated its earlier statements 
concerning the need for appellate respect for the advantages of trial judges, and especially where their decisions 
might be affected by their impression about the credibility of witnesses whom the trial judge sees but the appellate 
court does not.  Three important decisions in this regard were Jones v Hyde (1983) 63 ALJR 349 at 351-352; 
85 ALR 23 at 27-28, Abalos v Australian Postal Commission (1990) 171 CLR 167 at 179 and Devries v  

http://legalonline.thomson.com.au/cases/resultDetailed.jsp?contentSourceHref=cases/5030165
http://legalonline.thomson.com.au/cases/resultDetailed.jsp?contentSourceHref=cases/lawreports/CLR/volumes/7/pages/549
http://legalonline.thomson.com.au/cases/resultDetailed.jsp?contentSourceHref=cases/lawreports/CLR/volumes/7/pages/549
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Australian National Railways Commission (1993) 177 CLR 472 at 479, 482-483.  This trilogy of cases did not 
constitute a departure from established doctrine.  The decisions were simply a reminder of the limits under which 
appellate judges typically operate when compared with trial judges. 

27 The continuing application of the corrective expressed in the trilogy of cases was not questioned in this appeal.  
The cases mentioned remain the instruction of this Court to appellate decision-making throughout Australia.  
However, that instruction did not, and could not, derogate from the obligation of courts of appeal, in accordance 
with legislation such as the Supreme Court Act applicable in this case, to perform the appellate function as 
established by Parliament.  Such courts must conduct the appeal by way of rehearing.  If, making proper 
allowance for the advantages of the trial judge, they conclude that an error has been shown, they are authorised, 
and obliged, to discharge their appellate duties in accordance with the statute. 

28 Over more than a century, this Court, and courts like it, have given instruction on how to resolve the dichotomy 
between the foregoing appellate obligations and appellate restraint.  From time to time, by reference to 
considerations particular to each case, different emphasis appears in such reasons (See discussion in SRA (1999) 
73 ALJR 306 at 321 [61]-[64], 325-331 [81]-[93], 337-338 [132]-[137]; 160 ALR 588 at 606-607, 613-622, 629-
630).  However, the mere fact that a trial judge necessarily reached a conclusion favouring the witnesses of one 
party over those of another does not, and cannot, prevent the performance by a court of appeal of the functions 
imposed on it by statute.  In particular cases incontrovertible facts or uncontested testimony will demonstrate that 
the trial judge's conclusions are erroneous, even when they appear to be, or are stated to be, based on credibility 
findings (eg, Voulis v Kozary (1975) 180 CLR 177; SRA (1999) 73 ALJR 306; 160 ALR 588; cf Trawl 
Industries of Australia Pty Ltd v Effem Foods Pty Ltd (1992) 27 NSWLR 326 at 349-351). 

29 That this is so is demonstrated in several recent decisions of this Court (eg, Effem Foods Pty Ltd v Lake 
Cumbeline Pty Ltd (1999) 161 ALR 599 at 603 [15]-[16].  See also SRA (1999) 73 ALJR 306; 160 ALR 588).  In 
some, quite rare, cases, although the facts fall short of being 'incontrovertible', an appellate conclusion may be 
reached that the decision at trial is 'glaringly improbable' (Brunskill v Sovereign Marine & General Insurance 
Co Pty Ltd (1985) 59 ALJR 842 at 844; 62 ALR 53 at 57) or 'contrary to compelling inferences' in the case 
(Chambers v Jobling (1986) 7 NSWLR 1 at 10).  In such circumstances, the appellate court is not relieved of its 
statutory functions by the fact that the trial judge has, expressly or implicitly, reached a conclusion influenced by 
an opinion concerning the credibility of witnesses.  In such a case, making all due allowances for the advantages 
available to the trial judge, the appellate court must 'not shrink from giving effect to' its own conclusion.  Finality 
in litigation is highly desirable.  Litigation beyond a trial is costly and usually upsetting.  But in every appeal by 
way of rehearing, a judgment of the appellate court is required both on the facts and the law.  It is not forbidden 
(nor in the face of the statutory requirement could it be) by ritual incantation about witness credibility, nor by 
judicial reference to the desirability of finality in litigation or reminders of the general advantages of the trial over 
the appellate process. 

74 The bar for setting aside findings of fact made at first instance is high and not easily met.  As Brennan, Gaudron and 
McHugh JJ observed in Devries v Australian National Railways Commission [1993] HCA 78; (1993) 177 CLR 472, 479: 

[A] finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate court 
thinks that the probabilities of the case are against — even strongly against — that finding of fact (see Brunskill (1985) 
59 ALJR 842; 62 ALR 53; Jones v Hyde (1989) 63 ALJR 349; 85 ALR 23; Abalos v Australian Postal Commission 
(1990) 171 CLR 167).  If the trial judge's finding depends to any substantial degree on the credibility of the witness, the 
finding must stand unless it can be shown that the trial judge 'has failed to use or has palpably misused his advantage' (S S 
Hontestroom v S S Sagaporack [1927] AC 37 at p 47) or has acted on evidence which was 'inconsistent with facts 
incontrovertibly established by the evidence' or which was 'glaringly improbable' (Brunskill (1985) 59 ALJR at p 844; 62 
ALR at p 57). 

75 The reasoning in Fox v Percy and Devries has consistently been applied by the Full Bench of this Commission:  see May t/a 
Little Muppets Child Care Centre v Hedley [2004] WAIRC 10651; (2004) 84 WAIG 224, McCarthy v Sir Charles Gairdner 
Hospital [2004] WAIRC 11634; (2004) 84 WAIG 1304 and Grierson v International Exporters Pty Ltd [2006] WAIRC 
05465; (2006) 86 WAIG 2935. 

76 Also of importance in making an assessment of the credibility of a witness in all matters that come before the Commission is, 
that objectively established facts should be relied upon to establish facts and less emphasis should be placed on the assessment 
of the credibility of a witness or witnesses:  Fox v Percy (Gleeson CJ, Gummow and Kirby JJ).  In particular their Honours 
said [31]: 

[I]n recent years, judges have become more aware of scientific research that has cast doubt on the ability of judges (or 
anyone else) to tell truth from falsehood accurately on the basis of such appearances (See material cited by Samuels JA in 
Trawl Industries of Australia Pty Ltd v Effem Foods Pty Ltd (1992) 27 NSWLR 326 at 348 and noted in SRA (1999) 73 
ALJR 306 at 329 [88]; 160 ALR 588 at 617-618).  Considerations such as these have encouraged judges, both at trial and 
on appeal, to limit their reliance on the appearances of witnesses and to reason to their conclusions, as far as possible, on 
the basis of contemporary materials, objectively established facts and the apparent logic of events.  This does not 
eliminate the established principles about witness credibility; but it tends to reduce the occasions where those principles 
are seen as critical. 

77 When making findings of fact a decision-maker must consider all of the evidence and not overlook important or critical 
evidence:  Skinner v Broadbent [2006] WASCA 2 [37] (Steytler P). 

http://legalonline.thomson.com.au/cases/resultDetailed.jsp?contentSourceHref=cases/lawreports/CLR/volumes/180/pages/177


218                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

78 Ground 2 of the appellant's grounds of appeal is effectively cast in the alternative to ground 1.  The appellant argues if it was 
permissible for the Commissioner to decide for herself whether the false claim had been made by mistake or intentionally, or 
her findings might be construed as being to the effect that the appellant's belief that a false claim had been made intentionally 
was not reasonable, the Commissioner took into account extraneous or irrelevant matters, did not take into account material 
considerations and came to an unreasonable or plainly unjust finding and therefore erred in the exercise in her discretion which 
is an error of law:  House v The King (505). 

79 The appellant says that the finding by the Commissioner that the respondent was a credible witness seems inherent in the 
conclusion that the false claim was made by mistake despite the fact that the Commissioner did not cite as a reason in her 
reasons for decision that she believed the respondent's denial that she had made the false claim deliberately.  In relation to the 
range of factors the Commissioner expressly relied upon at [75] – [78] of her reasons for decision, the appellant properly puts 
forward the following arguments: 

(a) There was no basis for a finding that the claim form was commenced during an overtime shift.  The respondent's 
evidence was that she could not remember when she commenced filling out the claim form but the filling out of a 
claim form typically took place over several shifts and that she might have commenced filling out the form on 
10 July 2008 and not on the overtime shift on 13 July 2008:  AB 146, 191 – 192. 

(b) Whilst the Commissioner made a finding that the circumstances on the Ellis Ward in which the respondent 
usually worked was stressful, her evidence that whilst she could remember 13 July 2008, there was nothing 
unusual about sending off that particular facsimile on that particular day.  Nor was there anything about that 
particular day that made it stand out:  AB 151.  Even accepting that working on the Ellis Ward could be stressful, 
the Commissioner did not attempt to explain why on this day the circumstances were such as to cause the 
respondent to make a mistake that she had never made before whilst completing and sending a claim form while 
at work.  Further, the Commissioner failed to take into account the respondent's own evidence that she could not 
remember the day in question. 

(c) The finding that the claim forms were left on the ward overnight was an irrelevant consideration, as there was no 
suggestion that somebody else filled out the relevant claim form.  The respondent admitted she had completed the 
claim form in her own writing. 

(d) As to the admission by the respondent that she was not as careful with her paperwork as she might otherwise have 
been, such a finding in isolation in support of a mistake having been made is irrelevant.  The factor's relevance 
may have emerged if the Commissioner had attempted to explain how this led to the mistake having been made.  
This would require an analysis of the likelihood of seven receipts coming into possession of the respondent at the 
exact times she was completing her form on 10 July 2008 and 13 July 2008, and then those seven receipts, and 
only those seven receipts, going out of her possession soon after, with the respondent retaining all of her original 
receipts.  This analysis was not undertaken. 

(e) A finding that it was unacceptable to allow meal reimbursement claims to be filled in during working hours is an 
irrelevant consideration in relation to a finding whether the false claims were submitted deliberately or by 
mistake.  Similarly a finding that Graylands Hospital allowed employees to use the hospital's photocopier and 
facsimile machines to copy and submit meal reimbursement claim forms to salary sacrifice contractors is also an 
irrelevant consideration. 

(f) The respondent's length of service with the appellant was only a relevant consideration in relation to penalty if 
misconduct was found. 

(g) The fact that the respondent expressed remorse for having made a mistake was not a material consideration in 
determining which version of events should be accepted. 

(h) The fact that the respondent had repaid outstanding taxation on the meal reimbursement claim to the Australian 
Taxation Office was an irrelevant consideration.  The outstanding tax would have had to be paid whether the false 
claim was made intentionally or by mistake. 

(i) Reliance on the size of the claims as evidence of mistake rather than intentional conduct was unreasonable.  The 
size of the claims meant that they were more likely to have stood out to the respondent when completing the claim 
form and therefore less likely to have been included by way of mistake. 

80 Also it is apparent that material evidence was overlooked by the Commissioner or was not regarded as sufficiently relevant.  
There was, as the appellant points out, significant and critical evidence which supported a finding that the seven receipts had 
been submitted deliberately rather than by mistake.  In particular, the Commissioner failed to take into account the following 
significant and critical evidence which if properly taken into account by the Commissioner would undermine a finding of 
mistake: 

(a) Work and attention had gone into the documentation.  The receipts were organised for photocopying and were 
analysed.  Information was transferred from the receipts to the claim form.  This attention to detail required to 
complete these tasks does not support a finding of mistake and does not support a finding that stressful working 
conditions distracted the respondent from being conscious that she was including expenses in her claim that she 
had not incurred.  The respondent had completed the form by hand and at some time she paid attention to the 
claim form:  AB 188.  She agreed that she had made amendments to the document after initially totalling the 
figures and had regard to the figures, including the false figures, three times:  AB 190.  She also had regard to the 
figures a fourth time, that being when she first handwrote them on the claim form. 
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(b) The recency of the dates of the claimed meals for which the respondent incurred the expenses was particularly 
material.  The form was submitted on 13 July 2008.  The false claims related to meals on 3 May 2008, 27 May 
2008, 2 June 2008, 5 June 2008, 10 June 2008, 20 June 2008 and 21 June 2008.  The two largest receipts being 
$709.60 and $1,297.30 related to receipts on consecutive days just three weeks before the claim was made.  The 
recency of these dates and the likelihood of the respondent not noticing that those expenses had not been incurred 
by her should have been dealt with by the Commissioner in assessing whether a mistake had been made.  This is 
particularly so given that the respondent had only visited one of the seven restaurants in question. 

(c) Inherent in the Commissioner's findings that the inclusion of the seven receipts was by mistake was an acceptance 
of the respondent's contention that the seven receipts in question had become mixed up with her own receipts.  
Acceptance of this proposition would also require acceptance of the evidence that only those seven receipts had 
later been separated out from the pool of receipts as the respondent retained all of her receipts but not those seven.  
Such a finding could not be made as the respondent's genuine receipts were copied on pages with the receipts that 
were not hers.  To separate the receipts would take some attention to detail.  When regard is had to the claim form 
that was submitted by the respondent it can be seen that the receipts from which the respondent did incur the 
expense and those for which she did not, are mixed together in the way that they were photocopied and presented. 

(d) One important aspect of the respondent's evidence to which  the Commissioner did not have regard, is that when 
one looks at the photocopied receipts which are attached to the claim form, each of the seven copied receipts 
appear on pages with her own receipts which were genuine claims made by her.  Those seven receipts are not 
together on their own pages.  Also of crucial importance is that the Commissioner did not deal with how likely it 
was that the receipts in question had in fact become mixed up with the respondent's own receipts.  In particular, 
the Commissioner failed to consider, if she accepted the chaotic administration and the chaotic conditions that 
exist in a locked mental health ward, how likely it was that the seven receipts in question, and only those seven 
receipts, would have been extracted from the respondent's receipts which she retained once they had become 
mixed in with the respondent's receipts as they each appeared on the same pages as the genuinely claimed 
receipts. 

81 The apparent implausibility of the seven receipts being included with the respondent's own receipts by mistake in this context 
formed a critical part of the appellant's decision that the respondent's claim including those receipts had been submitted 
deliberately rather than by mistake.  This conclusion was fundamental to the appellant's decision to dismiss the respondent for 
serious misconduct.  The respondent's evidence that the seven receipts were included by mistake should have been considered 
in the light of her evidence that she had no independent recollection of compiling the claim in question.  Significantly, the 
import of this evidence was also not analysed by the Commissioner. 

82 In addition, as set out above, in making her decision that the respondent had not committed an act of misconduct the 
Commissioner took into account irrelevant and extraneous matters such as the respondent's remorse, repayment of tax and the 
respondent's length of service.   

83 The Commissioner's errors meant that she failed to take into account critical and important evidence and relevant 
considerations and took into account irrelevant considerations as that is referred to in House v The King.  Accordingly, in our 
view ground 2 of the appeal is made out. 

84 However, it does not necessarily follow that the Commissioner's ultimate conclusion at [93], AB 80, that the dismissal was 
unfair and was not open to her.  Even if the Commissioner had concluded that the respondent had submitted the claim form 
intentionally and thus had engaged in misconduct, it was still open on the evidence before her to reach the conclusion that 
dismissal for that conduct was harsh, oppressive or unfair. 

85 Once findings are made by the Commission as to the circumstances of the conduct which is said to warrant the dismissal, the 
next step is to make an assessment of whether a dismissal is harsh, oppressive or unfair.  EM Heenan J in Garbett relevantly 
observed [72] – [73]: 

Because there is such a wide variety of factors which may affect any individual case, no universal or exhaustive list of the 
circumstances which may constitute harsh, oppressive or unfair dismissal can be given.  Often, however, the issue in a 
particular case will require a consideration of the length or quality of the employee's service, the culture of the workplace, 
the prospects for other employment of the individual employee, and the employer's treatment of past incidents and of 
other employees.  Where misconduct is alleged or relied upon there will be a burden on the employer to demonstrate that 
the alleged incident did occur and also to evaluate any mitigating circumstances.  Factors such as these going to the 
reasons for the particular dismissal are frequently referred to in the authorities in this area as matters of 'substantive' 
fairness, as opposed to issues of 'procedural' fairness which relate to the manner in which the employee was notified of 
the proposed termination, what opportunity, if any, he or she was given to respond and the time and method employed in 
effecting the termination.  This distinction between substantive and procedural issues going to the question of whether or 
not a particular dismissal was harsh, oppressive or unfair can be useful in certain cases but it entails the danger of 
regarding the statutory test as having separate application and different meanings in different contexts.  Such an approach 
must be rejected because, however the issue may arise, the decision for the Commission, or a court in any particular case, 
is simply whether the individual termination of employment was harsh, oppressive or unfair and that test must always be 
applied without any gloss.  For a criticism of how the distinction between procedure and substance in this area is elusive 
and how it may be unhelpful and contrary to the true meaning of the statutory phrase, see McHugh and Gummow JJ in 
Byrne & Frew v Australian Airlines Ltd (supra) at 465. 
In this State a test which has been adopted by the Commission, and approved by this Court, is to consider whether the 
dismissal amounted to an abuse of an employer's right to dismiss thus rendering the dismissal harsh or oppressive - 
Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635; Miles v Federated Miscellaneous Workers'  
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Union of Australia, Hospital Service and Miscellaneous (WA) Branch (1985) 17 IR 179; 65 WAIG 385, IAC and Robe 
River Iron Associates v The Association of Draughting, Supervisory and Technological Employees, WA Branch (1987) 
76 WAIG 1104, IAC. In cases where the alleged harsh, oppressive or unfair nature of the dismissal relates to the 
procedure followed by the employer in effecting the termination of employment it has been held in this State that a failure 
to adopt a fair procedure by the employee can lead to a finding that the dismissal was harsh, oppressive or unfair - 
Bogunovich v Bayside Western Australia Pty Ltd (supra), but a lack of procedural fairness may not automatically have 
this result - Shire of Esperance v Mouritz (No 1) (1991) 71 WAIG 891 IAC. 

86 In the course of deciding whether the dismissal was harsh, oppressive or unfair the Commissioner was obliged to consider 
whether the behaviour of the respondent gave rise to a right of dismissal.  When considering the actions of the respondent the 
Commissioner was required to consider whether, in substance, the respondent had repudiated her obligations under her specific 
contract of employment.  When the matter was heard it was conceded that the dismissal was summary:  AB 213.  This 
concession was, in our opinion, correctly made.  The respondent was given notice that her employment was terminated on 
28 April 2010 in a letter bearing the same date.  Whilst the respondent was paid five weeks' pay in lieu of notice, the act of 
termination of the contract remained summary.  A summary termination is a termination that takes effect without proper 
notice.  When there is no condition in a contract of employment for payment in lieu of notice, unless the parties have agreed to 
the contract being terminated for payment in lieu of notice, an employer will be in breach of the contract if the employer does 
not give the employee the required notice of termination:  Sanders v Snell [1998] HCA 64; (1998) 196 CLR 329 [16]. 

87 In Randall v Aristocrat Leisure Ltd [2004] NSWSC 411, Einstein J set out the following useful summary of  relevant 
principles of contract construction that should be applied when considering behaviour that is said to justify summary dismissal 
[448] – [449]: 

• Since the progressive repeal of the cognate Masters and Servants Acts in the late nineteenth century, the 
common law has posited the employment relationship as, at least in form, merely a species of commercial 
exchange governed by general principles of contract law.  Consistency with this conception demands that 
the question of whether conduct justifying summary dismissal has occurred be determined by reference to 
the ordinary principles regarding the repudiation of contracts.  In an early exposition of such an approach, 
Blackburn J in Bettini v Gye (1876) 1 QBD 183 at 188 posited as concerning whether the breach in 
question was of a term: 

going to the root of the matter, so that a failure to perform it would render the performance of the 
rest of the contract by the plaintiff a thing different from what the defendant has stipulated for. 

• As explained by M.R Freeland in his 1976 work The Contract of Employment (Clarendon Press, Oxford), 
to approach summary dismissal from a general contractual rather than sui generis employment perspective 
is significant, given that the former eschews a myopic focus on the precise nature of the conduct in 
question in favour of consideration being given to the totality of the relationship between the parties.  Of 
the above Bettini test, the author states at 215–216 that it:  

enabled the courts to consider the importance of the breach of contract in the context of the 
relationship as a whole.  It was thus less harsh towards the employee than the rules concerned with 
'misconduct, disobedience or neglect'; and it was much closer to the general contract principles 
concerning recission [in terms of a prospective termination] for breach of contract or in response 
to repudiation- so much closer indeed that Lord James in Clouston & Co Ltd v Corry was able [at 
129] to combine the test of 'incompatibility' with that of breach of condition and to state that 
'misconduct inconsistent with the fulfilment of the express or implied conditions of service will 
justify dismissal. 

Commensurate with this reasoning, Freeland concludes (at 219) that it would be 'retrograde' to confine the 
analysis to those accepted grounds of summary dismissal detailed above without further asking whether, 
in substance, the employee has repudiated his or her obligations under his or her specific contract of 
employment. 

• The above test propounded in Bettini and favoured by Freeland is presently the correct approach, in that 
to stand as a justifiable ground of summary dismissal the conduct of the employee must 'constitute a 
repudiation of the contract or one of its essential conditions': Bruce v AWB Ltd (2000) 100 IR 129 (FCA) 
at 140, per Sundberg J.  Similarly for Harman LJ in Pepper v Webb [1969] 1 WLR 514 at 517:  'Now 
what will justify an instant dismissal?- something done by the employee which impliedly or expressly is a 
repudiation of the fundamental terms of the contract.' 

• In Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285, the appellant was 
summarily dismissed after she left the office of the managing director against the latter's express 
instructions.  In a passage critical for the purposes of present discussion, Lord Evershed MR said (at 287):  

Since a contract of service is but an example of contracts in general, so that the general law of 
contract will be applicable, it follows that, if summary dismissal is claimed to be justifiable, the 
question must be whether the conduct complained of is such as to show the servant to have 
disregarded the essential conditions of the contract of service.  [Emphasis added] 

Accordingly, it was held that the single instance of disobedience alleged fell well short of conduct 
repudiatory of such essential conditions of service. 

• Hence at common law a right of summary dismissal will only accrue to an employer in situations wherein 
the conduct of the employee has been so inconsistent with his or her specific conditions of service that it  

http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23All+ER%23sel2%252%25year%251959%25page%25285%25sel1%251959%25vol%252%25&risb=21_T13857373377&bct=A&service=citation&A=0.37577039328701933
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has become impossible for the relationship to continue upon its former bases.  Such impossibility would 
arise if the employee's conduct has destroyed all the necessary confidence subsisting between the parties 
to an employment relationship, where the essential conditions of service have been disregarded or where 
an intention no longer to be bound has been objectively evinced. 

449 To my mind both in terms of determining at common law whether or not the conduct of an employee is to be 
regarded as repudiatory or not such as to justify summary dismissal, as well as in terms of endeavouring to assess 
whether or not misbehaviour or breach of duty as used in cl 5.1 (a) which here requires construction and 
application, the following considerations remain of particular significance: 

• Emphasis on the whole of the relationship: As noted above, the most important consequence of the 
modern shift towards the application of general principles of contract law to the summary dismissal 
context is that the conduct of the employee must be viewed in the context of the employment relationship 
as a whole.  Rather than merely quantify the 'seriousness' or otherwise of the misconduct, the question 
must be considered in light of the employee's length of service, their demonstrated ability and their 
standards of prior conduct.  Thus in Sheldrick v WT Partnership (Aust) Pty Ltd & Ors (1998) 89 IR 206 
(FCA), an engineer employed by the respondent broke into a colleagues office by removing a pane of 
glass and inspected confidential memoranda in the course of an ongoing dispute as to management 
structures.  While Einfeld J was of no compunction (at 235) in deeming such behaviour 'thoughtless, 
immature and unwise', it was 'certainly not grounds for the summary dismissal of a dedicated, loyal and 
longstanding employee who had proved his commitment to his employer by relocating to Asia from 
Australia with his entire family and agreeing to remain there for a significant period.' 

• Approach when misconduct isolated: There are authorities suggesting that the 'contract of employment 
cannot be brought to an end by a single act of misconduct unless such single act of misconduct is of such 
aggravated character that it strikes the employment contract down immediately, completely and 
permanently':  Elcom v Electrical Trades Union of Australia, New South Wales Branch (1983) 5 IR 267 
(NSW Industrial Commission) at 270, per Macken J.  My own view is that no such rule of thumb exists.  I 
note however that in Jupiter General Insurance Co Ltd v Ardeshir Bomanji Shroff [1937] 3 All ER 67, 
and in consideration of the fact that 'the immediate dismissal of an employee was seen as a strong 
measure', Lord Maugham stated (at 73–4) that:  

it can be in exceptional circumstances only that an employer is acting properly in summarily 
dismissing an employee on his committing a single act of negligence. 

• Motives of the employee relevant:  Commensurate with the position that it will ordinarily be necessary to 
demonstrate that the employee has intended to repudiate his or her obligations under the contract of 
employment, the motives laying behind the conduct in question will be of relevance.  Thus in Blyth 
Chemicals, it was stated by Dixon and McTiernan JJ (at 82) that 'the effect to be given to all the acts 
combined, which have been established against the respondent, must in the end be governed by an 
estimate of his honesty and motives.'  (See also Boston Deep Sea Fishing and Ice Co v Ansell (1888) 39 
Ch D 339 at 358, per Cotton LJ.  Specifically, it will ordinarily be fatal for an employee to have acted 
contrary to the interests of the employer for his or her own personal pecuniary gain, given that such 
actions are inherently repugnant to the former remaining in a relationship of personal service with the 
latter. 

88 There is no universal or exhaustive list of circumstances of which may constitute harsh, oppressive or unfair dismissal.  
However, where dishonesty is alleged, such conduct usually falls with the class of conduct which is destructive of mutual trust 
between an employer and employee that will inevitably result in dismissal.  In Concut Pty Ltd v Worrell [2000] HCA 64; 
(2000) 176 ALR 693; (2000) 103 IR 160 Kirby J said [51]4: 

It is, however, only in exceptional circumstances that an ordinary employer is entitled at common law to dismiss an 
employee summarily (Blyth Chemicals Ltd v Bushnell (1933) 49 CLR 66 at 72-73).  Whatever the position may be in 
relation to isolated acts of negligence, incompetence or unsuitability (Printing Industry Employees Union of Australia v 
Jackson & O'Sullivan Pty Ltd (1957) 1 FLR 175), it cannot be disputed (statute or express contractual provision aside) 
that acts of dishonesty or similar conduct destructive of the mutual trust between the employer and employee, once 
discovered, ordinarily fall within the class of conduct which, without more, authorises summary dismissal.  Exceptions to 
this general position may exist for trivial breaches of the express or implied terms of the contract of employment (Blyth 
Chemicals Ltd v Bushnell (1933) 49 CLR 66 at 82).  Other exceptions may arise where the breaches are ancient in time 
and where they may have been waived in the past, although known to the employer (see Boston Deep Sea Fishing and 
Ice Co v Ansell (1888) 39 Ch D 339 at 364).  Some breaches may be judged irrelevant to the duties of the particular 
employee and an ongoing relationship with the employer (such as a single act in no way affecting an employer's business, 
eg an isolated instance of intoxication in festive circumstances as distinct from conduct interfering in the ability to render 
due service:  Clouston & Co Ltd v Corry [1906] AC 122 at 129 (PC).  See also Griffin v London Bank of Australia Ltd 
(1919) 19 SR (NSW) 154 at 160-161; Gordon & Gotch (Australasia) Ltd v Cox (1923) 31 CLR 370).  But these 
exceptional cases apart, the establishment of important, relevant instances of misconduct, such as dishonesty on the part 
of an employee like Mr Wells, will normally afford legal justification for summary dismissal.  Such a case will be 
classified as amounting to a relevant repudiation or renunciation by the employee of the employment contract, thus 
warranting summary dismissal (In re Rubel Bronze and Metal Co Ltd and Vos [1918] 1 KB 315 at 320-321; Adami v 
Maison De Luxe Ltd (1924) 35 CLR 143 at 151, 155; Shepherd v Felt and Textiles of Australia Ltd (1931) 45 CLR 359 
at 370, 372-373; Orr v The University of Tasmania (1957) 100 CLR 526 at 531). 
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89 As Hasluck J in BGC (Australia) Pty Ltd v Phippard [2002] WASCA 191; (2002) 82 WAIG 2013 observed [22]: 
The reasoning of Kirby J in Concut Pty Ltd v Worrell (supra) makes it clear that acts of dishonesty which are destructive 
of mutual trust ordinarily fall within the class of conduct which, without more, authorises summary dismissal.  He 
allowed that an exception to this general position may exist for trivial breaches. 

90 In Phippard a senior manager was dismissed for several acts of dishonesty involving the making of expense claims which were 
found by the Commission to be minor in that the sums involved were not large.  The Commission at first instance found that 
the employee's carelessness and minor dishonesty was not enough to warrant summary dismissal.  Hasluck J (with whom 
Anderson PJ and Parker J agreed) allowed the employer's appeal and found that as the employee occupied a senior managerial 
position, and could reasonably be expected to set an impeccable example in regard to such claims, that the rule in the reasoning 
of Kirby J should be applied rather than the exception. 

91 Some of the matters the Commissioner took into account when deciding whether the respondent's actions constituted 
misconduct were irrelevant to that issue but were relevant to the question whether the respondent had been harshly, 
oppressively or unfairly dismissed.  In doing so, the Commissioner jumbled together the separate steps of firstly determining 
whether misconduct had occurred and the consideration of whether in all the circumstances dismissal for this misconduct was 
harsh, oppressive or unfair.  However, this is not a case where the decision of the Commissioner that the dismissal of the 
respondent was unfair turned only upon a consideration whether or not she had submitted the claim form deliberately or as a 
mistake. 

92 The Commissioner had evidence before her from which it was open to her to conclude, as she did: 
(a) The respondent had 23 years' service with the appellant; 
(b) The respondent had no history or record of any previous disciplinary incidents or misconduct; 
(c) The respondent had expressed remorse; 
(d) The respondent had repaid the outstanding taxation to the Australian Taxation Office; and 
(e) What occurred was a single act of misconduct. 

93 It was entirely proper for the Commissioner to take into account the length and quality of the respondent's service.  On the 
evidence before the Commissioner, it would have been open to conclude that what occurred was a single isolated act of 
misconduct, which could be capable of being characterised as trivial and in one sense irrelevant to her duties as a mental health 
nurse.  Although the submitting of the claim form arose due to her employment and the availability of salary sacrifice 
arrangements, and although claims were able to be prepared using the appellant's photocopiers and fax machines and even 
completed whilst the employee was at work, the misconduct was not directly related to the performance of the respondent's 
work as a mental health nurse. 

94 The reason why the conduct could be characterised as trivial was because: 
(a) It involved one single incident; 
(b) The appellant itself suffered no loss or detriment; 
(c) The evidence showed that the respondent's conduct, whilst incorrect, occurred in the context of many employees 

employed in the Health Department ignoring the rule so much that employees were 'rorting' in all sorts of ways 
leading to some 253 investigations; and 

(d) The respondent was not a senior health professional or otherwise in a position whereby she could have been 
expected to set an example for others. 

95 It is also relevant that submitting one claim form in relation to salary sacrificing hardly indicates an attitude of repudiation of 
the fundamental terms of her contract of employment as a mental health nurse. 

96 Even if the Commissioner had found that the respondent's submitting of the claim form containing those seven receipts was a 
deliberate act knowingly done, it would have been nevertheless open to her to find that the respondent's dismissal was harsh, 
oppressive or unfair, as the circumstances of this case warrant the exception to the rule that acts of dishonesty warrant 
dismissal. 

97 For these reasons, we are of the opinion that ground 2 should be upheld and ground 7 has not been made out. 
Grounds 3, 4, 5 and 6 – procedural fairness 
98 The Commissioner found in her reasons for decision that the respondent was denied procedural fairness.  In her reasons for 

decision, the Commissioner had regard to a number of documents and procedural steps that were taken by the appellant, in 
particular the letter in January 2010 to the respondent which set out the particulars of the allegations of misconduct:  
exhibit R6, AB 259.  In that letter, the appellant stated that after having considered any explanation and evidence that the 
respondent may provide, he then may do one of the following: 

1. inform you that no further action will be taken; 
2. inform you that I propose to take disciplinary action against you and provide you with an opportunity to comment 

about the proposed action which may include the termination of your employment; 
3. inform you that I intend to have the matters further investigated. 

99 After the respondent had provided her response in writing, the appellant sent a letter dated 19 January 2010 to the respondent 
in which the respondent was informed:  exhibit R10, AB 299: 
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Having considered the evidence before me including your response, I intend to have the matters further investigated. 
The investigation will lead to a finding in relation to the suspected misconduct and may result in me taking disciplinary 
action, which may include the termination of your employment. 
An investigator is to be appointed by the Corporate Governance Directorate to conduct the investigation and you will be 
contacted after 27 January 2010. 
Some steps that may be taken in conducting the investigation include interviewing you and any other relevant persons.  
Examination of records and other documentary material may also occur.  To facilitate the investigation you may be 
required to attend an interview with the investigator who will contact you in due to [sic] course to arrange a suitable time 
and date.  You are able to attend this meeting with a representative capable of providing you with advice, if you wish. 

100 In fact no interviews were held with the respondent or any other witnesses.  All that occurred was that the appellant's 
representatives examined the respondent's response and through the investigations of other employees ascertained that the 
seven other employees who had presented the seven receipts in contention in reimbursement claims, had failed to raise any 
information about the respondent.  In light of these enquiries, the appellant decided it was not necessary to interview the 
respondent. 

101 The Commissioner in her reasons for decision found that although the correspondence in exhibit R10 was not of a mandatory 
nature, the correspondence nevertheless reflected a wide ranging investigation was to occur.  The Commissioner also found 
that the respondent was repeatedly denied the opportunity for an interview which was something the appellant had undertaken 
would occur.  The Commissioner then made an assessment as to whether these 'shortcomings' amounted to a breach of 
procedural fairness.  After having regard to the observations of the Industrial Commission of South Australia in Bi-Lo, the 
Commissioner then determined that the questions for the Commission to consider relating to the investigation conducted by the 
appellant into the alleged misconduct were as follows [82], AB 77: 

whether the investigation as wide-ranging as was realistic in the situation; 
whether the applicant was given sufficient opportunity to reply to all the contentions; 
did the respondent (appellant) take into account any extenuating conditions;  
were all of the actions by the respondent (appellant) undertaken prior to dismissing the applicant; and 
did the respondent (appellant) hold a reasonable belief that the applicant (respondent) was guilty of the allegations. 

102 The Commissioner found that the investigation was not as thorough as was realistic in the circumstances, given the 
commitments given to the respondent relating to the options that may be taken by the appellant.  In particular, the 
Commissioner found that prior to the termination, the respondent was not provided with a further investigation and at no stage 
were interviews conducted with any other person.  The Commissioner also found that the interview that took place post the 
respondent's dismissal on 17 September 2010 was inconsequential in terms of procedural fairness. 

103 In written submissions filed on behalf of the respondent, it is contended that the appellant's representatives should have 
conducted a further investigation and it was reasonable to expect that the investigation would include the following to ascertain 
whether the respondent's account was plausible: 

(a) visiting the respondent's workplace to see the ward on a typical afternoon shift and the facilities used by the 
respondent to process her claims; 

(b) interviewing the respondent's colleagues and putting to them whether the circumstances described by the 
respondent were accurate; 

(c) interviewing the seven other employees who had used the receipts in question and putting to them whether the 
circumstances described by the respondent were accurate; 

(d) having completed steps (a) to (c) above, interviewing the respondent to test her credibility including putting to her 
the evidence garnered from taking steps (a) to (c). 

104 The respondent's written submissions also put an argument that the written responses received from the other employees who 
had used the same receipts ought to have prompted the appellant to ask each of the employees who submitted the same seven 
receipts the following types of questions: 

(a) do you know the respondent? 
(b) did the respondent ask you to share receipts? 
(c) did you offer to share receipts with the respondent? 
(d) do you know of anyone else sharing receipts with the respondent? 
(e) in your experience, did the common practice of receipt-sharing you have described in your correspondence mean 

that a receipt or receipts belonging to one person might have inadvertently become mixed up with receipts 
belonging to another person? 

(f) in your experience, did the common practice of receipt-sharing you have described in your correspondence 
include preparing claims at work during a busy shift? 

105 The respondent also argues in her written submissions that if an interview had been conducted with her before her dismissal it 
would have afforded her the following opportunities which written submissions alone did not provide to: 

(a) put her version of events orally which, for many people who are not trained or experienced in expressing 
themselves in writing, can prove to be more complete or persuasive or both; 
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(b) enable the interviewer to weigh in the balance the interviewee's demeanour, tone and consistency; 
(c) concentrate on, and draw specific attention to, specific issues both interviewer and interviewee regarded as being 

of particular importance; 
(d) enable the respondent to explain in greater detail why, and in what respects, the manner in which she processed 

and submitted her expenses claims during working hours were of such importance to the appellant's determination 
of whether the respondent's version of events was plausible. 

106 The respondent also contends that when one has regard to the interview that took place on 25 November 2010 it is clear the 
main purpose of the interview from the appellant's perspective was to put fresh allegations and was not to deal with the 
allegations for which she was dismissed. 

107 The principles enunciated in Bi-Lo and in Sangwin establish that a 'full and extensive investigation' by an employer is to be 
conducted.  Such an investigation is one that entails an investigation of relevant matters surrounding the alleged misconduct 
that is reasonable in the circumstances.  An employer is not required to investigate alleged misconduct 'at large'.  What should 
drive an investigation that meets this duty is the gathering of any information that is available that is centrally relevant to 
whether the employee in question has engaged in conduct that can be characterised as misconduct. 

108 When conducting an investigation, employers are not required to have the skills of police investigators or lawyers, but instead 
should only be expected to operate in a practical way in a commercial and industrial environment:  Schaale v Hoescht 
Australia Ltd (1993) 47 IR 249, 252; Heard v Monash Medical Centre (1996) 39 AILR ¶3-203 and Amin v Burswood Resort 
Casino (1998) 78 WAIG 2441, 2442. 

109 Whilst an employer must ensure that an employee is given detailed particulars of the allegations, an opportunity to be heard in 
respect of the allegations and an opportunity to bring forward any witnesses he or she may wish to answer, an employer is not 
bound to investigate every avenue that may be suggested to him or her.  An employer is only required to act fairly and 
reasonably in the circumstances and gather relevant information that is critical to the issue whether the alleged conduct 
occurred. 

110 Except if a departure results in actual unfairness, a decision-maker is not bound by any principle of procedural fairness to 
adhere to a statement of intention as to the procedure to be followed in an investigation.  In Re Minister for Immigration and 
Multicultural and Indigenous Affairs; Ex parte Lam [2003] HCA 6; (2003) 214 CLR 1, a departmental officer who was 
considering whether to recommend that Lam's visa be cancelled wrote a letter to Lam requesting contact details for the carer of 
Lam's children and said he wished to contact the carer to assess the impact that cancellation would have on the children.  Lam 
provided the details but no contact by the department was made with the carer.  The High Court held: 

(a) When a public authority represents that a particular procedure will be followed that may, but will not necessarily, 
affect the content of the requirements of procedural fairness; 

(b) To establish a breach of procedural fairness it must be demonstrated that the procedure adopted was unfair, not 
that an expectation engendered by a representation has been disappointed.   

111 In particular, Chief Justice Gleeson relevantly observed in Lam [34]: 
[It] is clear that the content of the requirements of fairness may be affected by what is said or done during the 
process of decision-making, and by developments in the course of that process, including representations made as 
to the procedure to be followed.  So, for example, if a decision-maker informs a person affected that he or she will 
hear further argument upon a certain point, and then delivers a decision without doing so, it may be easy to 
demonstrate that unfairness is involved.  But what must be demonstrated is unfairness, not merely departure from 
a representation.  Not every departure from a stated intention necessarily involves unfairness, even if it defeats an 
expectation.  In some contexts, the existence of a legitimate expectation may enliven an obligation to extend 
procedural fairness.  In a context such as the present, where there is already an obligation to extend procedural 
fairness, the creation of an expectation may bear upon the practical content of that obligation (see Haoucher v 
Minister for Immigration and Ethnic Affairs (1990) 169 CLR 648 at 672, per Gaudron J). But it does not 
supplant the obligation.  The ultimate question remains whether there has been unfairness; not whether an 
expectation has been disappointed. 

112 His Honour then said [37]: 
A common form of detriment suffered where a decision-maker has failed to take a procedural step is loss of an 
opportunity to make representations.  Attorney-General (Hong Kong) v Ng Yuen Shiu [1983] 2 AC 629 at 638-
639 was such a case.  So, according to the majority, was Haoucher v Minister for Immigration and Ethnic 
Affairs (1990) 169 CLR 648 at 655, per Deane J; at 665, per Toohey J; at 684; per McHugh J.  A particular 
example of such detriment is a case where the statement of intention has been relied upon and, acting on the faith 
of it, a person has refrained from putting material before a decision-maker.  In a case of that particular kind, it is 
the existence of a subjective expectation, and reliance, that results in unfairness.  Fairness is not an abstract 
concept.  It is essentially practical.  Whether one talks in terms of procedural fairness or natural justice, the 
concern of the law is to avoid practical injustice. 

113 The requirement to provide procedural fairness when an employer has instituted disciplinary action is part of the obligation to 
give an employee a fair go.  The questions that should have been addressed by the Commissioner to ascertain whether the 
process adopted by the appellant was fair are: 

http://legalonline.thomson.com.au/cases/resultDetailed.jsp?contentSourceHref=cases/5157395
http://legalonline.thomson.com.au/cases/resultDetailed.jsp?contentSourceHref=cases/5157395
http://legalonline.thomson.com.au/cases/resultDetailed.jsp?contentSourceHref=cases/lawreports/CLR/volumes/169/pages/648
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(a) Whether the respondent was given an adequate opportunity to answer adverse information that was credible, 
relevant and significant to the issues whether: 
(i) the respondent had committed an act or acts of misconduct; and 
(ii) the respondent should be dismissed. 

(b) Was the respondent deprived of an opportunity to make representations or to provide material to the appellant that 
was centrally relevant to the issues raised in (i) and (ii) above. 

114 The Commissioner made no findings as to why or how the 'inadequacies' she identified led to any unfairness or prejudice to the 
respondent.  The respondent, however, in her written submissions identified a number of matters what she says led to 
unfairness to her.  Firstly, she contends that if she had been afforded an interview her account could have been perceived by 
the interviewer as more persuasive and would have enabled her to explain her case in more detail.  As the appellant points out, 
there is no established principle of procedural fairness that requires an employer when investigating any disciplinary matter to 
interview people or provide an employee with an opportunity of an interview.  Nor was an undertaking given that an interview 
would occur.  Whether such a step or steps are required in a particular case depends upon the circumstances.  In this matter 
there was no evidence before the Commissioner that her written explanation did not set out her explanation fully.  Nor was 
there any evidence before the Commissioner that the respondent was unable to properly assess the allegations in writing.  This 
was not an investigation into a disputed event.  It was admitted that the claim form submitted by the respondent contained false 
claims for expenses. 

115 When giving evidence before the Commissioner, although the respondent gave evidence about chaotic conditions when 
working on the Ellis Ward, the respondent did not provide anything of substance that added to her written response.  Given that 
it is clearly apparent to any person who examines the content of the respondent's entertainment expenses claim submitted by 
her on 13 July 2008 that the respondent would have had to direct her deliberate and conscious attention to each of the receipts 
attached to the claim, in the absence of any information provided by the respondent that any of her colleagues had any specific 
knowledge of the making of the claim by the respondent, it would be difficult to find that the respondent's colleagues could 
provide any centrally relevant information.  The same consideration applies to the issue whether the investigators should have 
visited the respondent's workplace to see the ward on a typical afternoon shift.  As the appellant points out in his written 
submissions, it was never in contest that the Ellis Ward where the respondent worked could be busy, that people filled out meal 
entertainment expenses claims at work and may have had receipts lying around for that purpose.  The central task for the 
investigator was to obtain credible relevant and significant evidence that addressed whether the respondent had committed an 
act or acts or misconduct.  The appellant's representatives carried out that task and the respondent was given an adequate 
opportunity to answer all adverse information that was relevant to the allegations of misconduct. 

116 Nor can the appellant be criticised for not interviewing the seven other employees who had used the material receipts about the 
respondent's expense claim.  Each of those employees provided a written explanation.  As no person implicated the respondent 
or made any comment about her there was no need to pursue them further. 

117 For these reasons, we would uphold grounds 3, 4, 5 and 6 of the appeal. 
Conclusion – disposition of the appeal 
118 Although we have found that grounds 2, 3, 4, 5 and 6 of the appeal have been made out, we are of the opinion that the appeal 

should be dismissed as we are of the opinion that if a finding had been made that the conduct in question which constituted 
misconduct was deliberate and not a mistake, it was nevertheless open for the other reasons the Commissioner gave to find that 
the dismissal was unfair. 

HARRISON C: 
119 I have had the benefit of reading a draft of the reasons for decision of the Acting President and the Chief Commissioner.  I 

agree and have nothing to add. 
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Legislation : Industrial Relations Act 1979 (WA)s 6(e), s 7, s 72A, s 72A(4), s 72A(6), s 72A(7); 
Fair Work Act 2009 (Cth)  

Result : Instruments in writing issued 
Representation: 
Counsel: 
Applicants : Mr S T I Banovich for The Australian Workers' Union, West Australian Branch, Industrial 

Union of Workers 
: Mr J M Nicholas for The Construction, Forestry, Mining and Energy Union of Workers 

 

Case(s) referred to in reasons: 
Australian Workers’ Union, Westralian Branch, Industrial Union of Workers v Dunbrik Ltd (1946) 26 WAIG 195 

 
Reasons for Decision 

SMITH AP: 
1 These matters come before me pursuant to an order and declaration made by the Full Bench on 30 January 2012 under s 72A 

of the Industrial Relations Act 1979 (WA) (the Act):  [2012] WAIRC 00037; (2012) 92 WAIG 129.  The matters were referred 
by the Full Bench as it formed the opinion that the rules of The Australian Workers’ Union, West Australian Branch, Industrial 
Union of Workers (AWUWA) and The Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) need to be 
altered: [2012] WAIRC 00032; (2012) 92 WAIG 102.  The order and declaration made by the Full Bench (formal parts 
omitted) was as follows: 

1. It is ordered pursuant to s 72A(2)(b) and s 72A(4) of the Act that The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers has the right to represent under the Act the industrial interests of employees 
who are engaged in the manufacture of bricks at the enterprise trading as Narrogin Brick. 

2. It is ordered pursuant to s 72A(2)(b) and s 72A(4) of the Act that The Construction, Forestry, Mining and Energy 
Union of Workers has the right to represent under the Act the industrial interests of employees who are engaged 
in the manufacture of: 
(a) bricks and who are employed by Boral Bricks Western Australia Pty Ltd trading as Midland Brick, BGC 

(Australia) Pty Ltd trading as Brikmakers, Austral Bricks (WA) Pty Ltd trading as Austral Bricks and 
Geraldton Brickworks Pty Ltd trading as Geraldton Brick Co; and 

(b) cement roof tiles and who are employed by Austral Bricks (WA) Pty Ltd trading as Bristile Roofing and 
Monier Prime Pty Ltd trading as Monier Prime Roofing. 



228                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

3. It is declared that the Full Bench is satisfied that the rules of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and The Construction, Forestry, Mining and Energy Union of Workers need 
to be altered and does hereby order pursuant to s 72A(6) of the Act that the rules of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Workers and The Construction, Forestry, Mining and Energy 
Union of Workers be referred to the President. 

4. It is ordered that the applications be and are hereby otherwise dismissed. 
Proposed alterations to the rules of the CFMEUW 
2 At a hearing held before me on 16 February 2012, the CFMEUW put forward a proposed alteration to r 4 – Eligibility for 

Membership to add a new subrule (8) which it says reflects paragraph 2 of the order made by the Full Bench.  It proposes that 
r 4(8) read as follows: 

(8) The Union may admit to membership employees who are engaged in the manufacture of: 
(a) bricks and who are employed by: 

(i) Boral Bricks Western Australia Pty Ltd trading as Midland Brick; 
(ii) BGC (Australia) Pty Ltd trading as Brikmakers; 
(iii) Austral Bricks (WA) Pty Ltd trading as Austral Bricks; and 
(iv) Geraldton Brickworks Pty Ltd trading as Geraldton Brick Co; 

(b) cement roof tiles and who are employed by: 
(i) Austral Bricks (WA) Pty Ltd trading as Bristile Roofing; and 
(ii) Monier Prime Pty Ltd trading as Monier Prime Roofing. 

3 The CFMEUW also says a consequential amendment to r 4(3)(e)(viii) should be made to make it clear that the CFMEUW has 
constitutional coverage of employees engaged in the manufacture of cement bricks at the enterprises named in the new 
proposed r 4(8).  Rule 4(3)(e)(viii) contains a general rule of exclusion in respect of the manufacture of cement bricks.  Some 
of the named enterprises in proposed r 4(8) manufacture clay and masonry bricks.  Masonry bricks are cement bricks.  Without 
an alteration to r 4(3)(e)(viii), proposed r 4(8) could be construed as conferring eligibility only in respect of the manufacture of 
bricks other than cement bricks.  To avoid this construction, the CFMEUW seeks the insertion of the words ‘except as 
provided for in subrule (8)’ after the word ‘Rivers’ in r 4(3)(e)(viii).  Rule 4(3)(e)(viii) currently provides: 

(3) And in addition to the foregoing the Union shall consist of an unlimited number of persons who are employed, or 
who are usually employed as:  
… 
(e) Manufactured Cement Goods Workers - Persons engaged in-  

… 
(viii) the manufacture of portable articles of reinforced cement or concrete, cement pressed work, baths, 

washtubs, troughs, sinks, pillars, ornaments and other miscellaneous goods, including floor beams, 
partition blocks, lintels, cornices and balusters, subject to and without limiting the generality of 
subrule (1) and (2) of this Rule, excluding the manufacture of cement bricks, pipes and/or building 
blocks, except where such work is performed in the establishment of manufacturers of fibrous 
plaster, plaster and/or cement goods, and excluding workers employed by the Fremantle Harbour 
Trust and the Minister controlling Harbours and Rivers.  

4 The AWUWA says the alterations sought by the CFMEUW to the rules of the CFMEUW do not reflect the fact that the 
AWUWA has constitutional coverage of employees who work in any brickyard who are engaged in the manufacture of cement 
articles, including masonry bricks.  Consequently, they contend the following alterations should be made to the form of 
proposed r 4(8): 

(8) The Union may admit to membership employees who are engaged in the manufacture of: 
(a) bricks and who are employed by: 

(i) Boral Bricks Western Australia Pty Ltd trading as Midland Brick, provided that the Australian 
Workers' Union - West Australian Branch and the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, has the right to represent the industrial interests of 
employees engaged in the manufacture of cement articles including masonry bricks; 

(ii) BGC (Australia) Pty Ltd trading as Brikmakers, provided that the Australian Workers' Union - 
West Australian Branch and the Australian Workers' Union. West Australian Branch, Industrial 
Union of Workers has the right to represent the industrial interests of employees engaged in the 
manufacture of cement articles including masonry bricks; 

(iii) Austral Bricks (WA) Pty Ltd trading as Austral Bricks; and 
(iv) Geraldton Brickworks Pty Ltd trading as Geraldton Brick Co; 

5 In the alternative, the AWUWA contends that if the CFMEUW’s form of alteration is preferred, the words ‘subject to 
r 4(3)(e)(viii)’ should be added after the opening words ‘The Union may’ in proposed r 4(8) and no alteration should be made 
to r 4(3)(e)(viii). 
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6 The CFMEUW argues that the variations it proposes reflect the terms of the order made by the Full Bench.  In particular: 
(a) Proposed r 4(8) does not deviate from the express terms of paragraph 2 of the order made by the Full Bench; and 
(b) The proposed alteration to r 4(3)(e)(viii) is necessary to ensure that the constitutional coverage conferred by 

proposed r 4(8) at the named enterprises is not limited to bricks other than cement bricks. 
7 Mr Banovich, on behalf of the AWUWA, put forward an argument that the alterations the AWUWA proposes to the rules of 

the CFMEUW should be preferred.  The AWUWA contends: 
(a) Without the amendments proposed by the AWUWA, proposed r 4(8), as it stands, raises a conflict with 

r 4(3)(e)(viii) as the latter excludes coverage of cement bricks; 
(b) In the first proposed alteration put forward by the AWUWA, the AWUWA does not seek to obtain an exclusive 

right to cover employees at the named enterprises who engage in the manufacture of cement bricks but wish to 
avoid any practical ambiguity at the enterprises in the interpretation of the rules of both organisations.  
Consequently, it says it is important that the AWUWA’s right to represent employees engaged in the manufacture 
of cement bricks should be recognised in the rules of the CFMEUW; 

(c) The task of the President to alter rules under s 72A is discretionary whereby regard can be had to s 72A(4) of the 
Act to make an order subject to any condition or limitation and s 6(e) that requires the Commission to discourage, 
so far as practicable, overlapping of eligibility for membership; 

(d) The AWUWA concedes that its alternative proposal would limit the scope of proposed r 4(8) to bricks 
manufactured by the named enterprises, other than cement bricks.  They, however, say this alteration would 
maintain the existing exclusion in r 4(3)(e)(viii) of the rules of the CFMEUW and is consistent with s 6(e) of the 
Act. 

8 Pursuant to s 72A(7) of the Act, on a referral from the Full Bench, the President is required, after giving the organisations 
concerned an opportunity of being heard, to make such alterations (if any) to the rules of the organisations as are, in the 
President’s opinion, necessary to reflect the order made by the Full Bench.  The terms of s 72A(7) are mandatory and not 
discretionary.  The task of the President when hearing a matter or matters referred under s 72A(6) is confined to making any 
necessary amendments to reflect the order made by the Full Bench.  The scope of the duty to act under this provision is not to 
reflect any matters left open or questions posed in the observations of the Full Bench made in their reasons for decision, but 
simply to make alterations to the rules of an organisation which will bring into operation the representation orders made by the 
Full Bench.  Importantly, the task of the President acting under this provision of the Act is administrative.  The President is 
required to put into effect the order made by the Full bench by altering the rules of the applicants.  The President does not do 
so by way of a “decision’ with the meaning of s 7 of the Act but is required to make the alterations by an instrument in writing. 

9 Paragraph 2(a) of the order made by the Full Bench is unambiguous.  It provides that the CFMEUW has the right to represent 
the industrial interests of employees who are engaged in the manufacture of bricks at the named enterprises.  The 
representation order applies to all bricks manufactured by these enterprises and is not subject to any condition or limitation.  In 
any event, the President sitting alone is not conferred with any power under s 72A(4).  The power of the President to alter the 
rules of an organisation under s 72A of the Act is solely contained in s 72A(7). 

10 In any event, I am not persuaded that any ambiguity arises in the form of the alteration sought by the CFMEUW.  
Paragraph 2(a) of the order made by the Full Bench does not affect the rights of the AWUWA to represent employees engaged 
in the manufacture of cement bricks, including masonry bricks at the enterprises in question.  As Mr Nicholas points out, the 
purpose of the eligibility rules of an organisation is to set out the extent and limits of constitutional coverage, but not to set out 
the constitutional coverage of the rules of another organisation.  This submission has persuasive force.  The first amendment 
suggested by the AWUWA would be highly unusual.  The only reference to the rules of another organisation in the rules of an 
organisation is usually to set out an exclusion to the right to represent a group or class of employees.  Such references are 
designed to prevent overlapping coverage and demarcation disputes.  In these matters because the named enterprises are 
national system employers and are thus regulated by the Fair Work Act 2009 (Cth), overlapping coverage of cement bricks, 
including masonry bricks cannot be avoided:  See the discussion of this issue in [2012] WAIRC 00032.  Further I am not 
persuaded that such an alteration to the rules of the CFMEUW is necessary to reflect the order made by the Full Bench.  
Paragraph 2 of the order made by the Full Bench does not deal with rights of representation of the AWUWA. 

11 Nor am I persuaded that the AWUWA’s alternative amendment to proposed r 4(8) should be entertained.  As Mr Nicholas 
points out, the President acting under s 72A(7) has no jurisdiction to review or re-open any issue going to the merit of a 
representation order made by a Full Bench.  Whether it was practical, within the meaning of s 6(e) of the Act, to discourage 
overlapping coverage of employees engaged in the manufacture of cement bricks was a matter that was before the Full Bench 
and is not a matter that I can consider when dealing with a matter or matters referred under s 72A(7) of the Act.  In any event, 
it is plain that the alternative amendment sought by the AWUWA is directly inconsistent with the express terms of 
paragraph 2(a) of the order made by the Full Bench.  To entertain such an amendment would not reflect paragraph 2(a) of the 
order made by the Full Bench, as required by the express imperative in s 72A(7) of the Act. 

12 For these reasons, I will make an instrument in writing to alter the rules of the CFMEUW in the terms proposed by the 
CFMEUW, except that the alteration to r 4(3)(e)(viii) will be made at the beginning of paragraph (viii), prior to the words ‘the 
manufacture of’ and the words 'of this Rule,' will be added after the words 'subrule (8)' to maintain consistency with the 
language used in r 4(3)(e)(viii). 
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Proposed alterations to the rules of the AWUWA 
13 The AWUWA seeks the insertion of r 4(aa) to create a new category of eligibility of membership to cover workers engaged in 

the manufacture of bricks at the enterprise trading as Narrogin Brick.  During the course of the hearing on 16 February 2012 
the parties agreed the following alteration should be made after r 4(z) to read as follows: 

(aa) The Union shall also consist of workers engaged in the manufacture of bricks at the enterprise trading as Narrogin 
Brick. 

14 The AWUWA also seeks a consequential variation to the proviso that follows r 4(o) of the rules of the AWUWA.  The 
amendment sought by the AWUWA is to strike out the reference to the Westralian Brickyard, Pottery, Porcelain and Roof Tile 
Fixers Employees’ Union of Workers, Perth (WBPPRTFEU) as follows: 

PROVIDED THAT all persons who have been appointed as officers or employees of the Union shall be entitled also to 
become and remain members of the Union during their continuance in office or employment; PROVIDED further that no 
person who is or is eligible to be a member of -  

Eastern Goldfields Municipal and Road Board Labourers' Union of Workers; 4  
Western Australian Municipal, Road Boards, Parks and Racecourse Employees' Union of Workers, Perth;  
The West Australian Timber Industry Industrial Union of Workers, South West Land Division;  
The Western Australian Government Tramways, Motor Omnibus and River Ferries Employees' Union of 
Workers, Perth;  
The Builders Labourers' Union of Workers of Perth, Western Australia;  
Westralian Brickyard, Pottery, Porcelain and Roof Tile Fixers Employees' Union of Workers, Perth;  

as constituted on the 19th day of August, 1947; or any other Union registered under the provisions of "Industrial 
Arbitration Act, 1912-1941" (as reprinted) at the date of registration of this Union shall be eligible for or admitted to 
Membership of the Union, but as from 7th day of March, 1979, the limitation herein imposed by virtue of the registration 
of the Sugar Refining Employees' Industrial Union of Workers, Fremantle, W.A., at the date of registration of this union 
shall no longer apply. 

15 The reason why this amendment is sought is that the enterprise trading as Narrogin Brick manufactures clay bricks.  In 
Australian Workers’ Union, Westralian Branch, Industrial Union of Workers v Dunbrik Ltd (1946) 26 WAIG 195, the 
Court of Arbitration of Western Australia found that the rules of the WBPPRTFEU did not extend to cement bricks:  see the 
discussion of this decision in [2012] WAIRC 00032, [142] – [145].  However, the WBPPRTFEU as constituted on 19 August 
1947 had constitutional coverage of employees engaged in a brickyard, pottery, porcelain works, tilery, cement tile factory or 
in roof tile fixing which, but for an alteration to the rules of the AWUWA, excludes the AWUWA from representing workers 
who are engaged in the manufacture of clay bricks.   Consequently, unless the exclusionary proviso is amended, the 
AWUWA’s right to represent workers engaged in the making of clay bricks at the enterprise trading as Narrogin Brick may not 
be effective. 

16 Whilst the CFMEUW agrees the proviso should be altered, the alteration it proposes to the proviso is as follows: 
Insert after the words “Westralian Brickyard, Pottery, Porcelain and Roof Tile Fixers Employees’ Union of Workers, 
Perth”, the words: 
‘except to the extent as provided by subrule (aa), as referred to in the orders in [2012] WAIRC 00032.’ 

17 The CFMEUW says that if the reference to the rules of the WBPPRTFEU is simply struck out the consequences of the effect 
of the constitutional coverage of the AWUWA is not known.  But, in any event, such an alteration would go beyond what is 
necessary to reflect the order of the Full Bench. 

18 The AWUWA argues that the scope of the constitutional coverage of the WBPPRTFEU is covered by the AWUWA and the 
CFMEUW.  However, that contention is not entirely correct as the counterpart federal body of the CFMEUW, the CFMEU 
Branch, has overtaken the constitutional coverage of the work referred to in the rules of the WBPPRTFEU in respect of 
constitutional corporations. 

19 In the proceedings before the Full Bench in these matters, the evidence given by both parties focussed on brickmaking and did 
not deal with other areas of coverage of the WBPPRTFEU, such as roof tile fixing.  As it is not known whether the AWUWA’s 
proposed alteration to the proviso would have any practical effect beyond the right to represent workers at Narrogin Brick, I 
am not persuaded that the alteration to the proviso proposed by the AWUWA should be made. 

20 For these reasons, I will make an instrument in writing to alter the rules of the AWUWA as follows: 
(a) Insert before the words ‘Westralian Brickyard, Pottery, Porcelain and Roof Tile Fixers Employees’ Union of 

Workers, Perth’ the words ‘except to the extent provided in subrule (aa),’. 
(b) Insert new subrule (aa) after r 4(z): 

(aa) The Union shall also consist of workers engaged in the manufacture of bricks at the enterprise trading as 
Narrogin Brick. 

21 I am of the opinion that it is not necessary to refer to the order made by the Full Bench in  the alteration set out in paragraph 
[20](a) of these reasons.   
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Date of effect of the alterations and conclusion 
22 Both parties agree the date to be specified in the instruments to alter the rules of the CFMEUW and the AWUWA should be 30 

January 2012.  This was the date on which the Full Bench made the order and declaration.   
23 Accordingly, instruments in writing to alter the rules of the CFMEUW and the AWUWA will now issue in accordance with the 

findings made in these reasons. 
 
 
 
 

 

 
THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
s 72A(8) 

In the matter of an application by The Construction, Forestry, Mining and Energy Union of Workers in FBM 2 of 2011 
Pursuant to a referral by the Full Bench given on 30 January 2012 in [2012] WAIRC 00037; (2012) 92 WAIG 129, the following 
alterations to the rules of The Construction, Forestry, Mining and Energy Union of Workers are made:   

(a) Add to r 4 – Eligibility for Membership subrule (8) as follows: 
(8) The Union may admit to membership employees who are engaged in the manufacture of: 

(a) bricks and who are employed by: 
(i) Boral Bricks Western Australia Pty Ltd trading as Midland Brick; 
(ii) BGC (Australia) Pty Ltd trading as Brikmakers; 
(iii) Austral Bricks (WA) Pty Ltd trading as Austral Bricks; and 
(iv) Geraldton Brickworks Pty Ltd trading as Geraldton Brick Co; 

(b) cement roof tiles and who are employed by: 
(i) Austral Bricks (WA) Pty Ltd trading as Bristile Roofing; and 
(ii) Monier Prime Pty Ltd trading as Monier Prime Roofing. 

(b) Add the words ‘except as provided for in subrule (8) of this Rule,’ in r 4(3)(e)(viii), prior to the words, ‘the 
manufacture of’ at the beginning of paragraph (viii) as follows: 
(3) And in addition to the foregoing the Union shall consist of an unlimited number of persons who are 

employed, or who are usually employed as:  
… 
(e) Manufactured Cement Goods Workers - Persons engaged in-  

… 
(viii) except as provided for in subrule (8) of this Rule the manufacture of portable articles of 

reinforced cement or concrete, cement pressed work, baths, washtubs, troughs, sinks, pillars, 
ornaments and other miscellaneous goods, including floor beams, partition blocks, lintels, 
cornices and balusters, subject to and without limiting the generality of subrule (1) and (2) 
of this Rule, excluding the manufacture of cement bricks, pipes and/or building blocks, 
except where such work is performed in the establishment of manufacturers of fibrous 
plaster, plaster and/or cement goods, and excluding workers employed by the Fremantle 
Harbour Trust and the Minister controlling Harbours and Rivers.  

These alterations shall take effect on and from 30 January 2012. 
DATED this 29th day of February 2012 

(Sgd.)  J H SMITH, 
[L.S.] The Hononourable J H SMITH, Acting President. 
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THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
s 72A(8) 

In the matter of an application by The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers in FBM 
14 of 2010 

Pursuant to a referral by the Full Bench given on 30 January 2012 in [2012] WAIRC 00037; (2012) 92 WAIG 129, the following 
alterations to the rules of The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers are made: 

(a) Add the words ‘except to the extent provided by subrule (aa),’ before the words ‘Westralian Brickyard, Pottery, 
Porcelain and Roof Tile Fixers Employees’ Union of Workers, Perth’ in the proviso that follows r 4(o), as follows: 

PROVIDED THAT all persons who have been appointed as officers or employees of the Union shall be 
entitled also to become and remain members of the Union during their continuance in office or employment; 
PROVIDED further that no person who is or is eligible to be a member of -  

Eastern Goldfields Municipal and Road Board Labourers' Union of Workers; 4  
Western Australian Municipal, Road Boards, Parks and Racecourse Employees' Union of Workers, 
Perth;  
The West Australian Timber Industry Industrial Union of Workers, South West Land Division;  
The Western Australian Government Tramways, Motor Omnibus and River Ferries Employees' 
Union of Workers, Perth;  
The Builders Labourers' Union of Workers of Perth, Western Australia;  
except to the extent provided by subrule (aa), Westralian Brickyard, Pottery, Porcelain and Roof 
Tile Fixers Employees' Union of Workers, Perth;  

as constituted on the 19th day of August, 1947; or any other Union registered under the provisions of 
"Industrial Arbitration Act, 1912-1941" (as reprinted) at the date of registration of this Union shall be 
eligible for or admitted to Membership of the Union, but as from 7th day of March, 1979, the limitation 
herein imposed by virtue of the registration of the Sugar Refining Employees' Industrial Union of Workers, 
Fremantle, W.A., at the date of registration of this union shall no longer apply. 

(b) Add subrule (aa) after r 4(z) as follows: 
(aa) The Union shall also consist of workers engaged in the manufacture of bricks at the enterprise 

trading as Narrogin Brick. 
These alterations shall take effect on and from 30 January 2012. 
DATED this 29th day of February 2012 

(Sgd.)  J H SMITH, 
[L.S.] The Hononourable J H SMITH, Acting President. 

 
 

2012 WAIRC 00115 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PRESIDENT 
CITATION : 2012 WAIRC 00115 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 
HEARD : THURSDAY, 16 FEBRUARY 2012 
DELIVERED : WEDNESDAY, 29 FEBRUARY 2012 
FILE NO. : FBM 14 OF 2010 
BETWEEN : THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, 

INDUSTRIAL UNION OF WORKERS 
Applicant 
AND 

FILE NO. : FBM 2 OF 2011 
BETWEEN : THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF 

WORKERS 
Applicant 
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Result : Instruments in writing issued 
Representation: 
Counsel: 
Applicants : Mr S T I Banovich for The Australian Workers' Union, West Australian Branch, Industrial 

Union of Workers 
: Mr J M Nicholas for The Construction, Forestry, Mining and Energy Union of Workers 

 

 
Supplementary Reasons for Decision 

1 In reasons for decision given on 24 February 2012 in [2012] WAIRC 00095 I made a finding that I would issue an instrument 
in writing to alter the rules of The Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) [12] and the 
rules of The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (AWUWA) [20].  Prior to 
making the instruments, the parties were provided with a draft of the form of instruments I intended to issue and an opportunity 
to make a submission about the form of the proposed variations. 

2 The effect of [12] of my reasons for decision given on 24 February 2012 is that I intend to make an instrument in writing to 
add proposed r 4(8) and to alter r 4(3)(e)(viii) of the rules of the CFMEUW by adding the words ‘except as provided for in 
subrule (8) of this Rule’ prior to the words ‘the manufacture of’. 

3 The CFMEUW does not disagree with the form of the words to be inserted, but says the placement of those words should be in 
the middle of r 4(3)(e)(viii).  In a written submission made on 27 February 2012 they argue that: 

(a) The insertion of the words ‘except as provided for in subrule (8) of this Rule’ at the beginning of r 4(3)(e)(viii) 
was likely to create confusion, would appear to create an exception to the coverage of r 4(3)(e)(viii) that was not 
intended, or necessary; and 

(b) The exception should be inserted after the existing exception in r 4(3)(e)(viii) as follows: 
(3) And in addition to the foregoing the Union shall consist of an unlimited number of persons who are 

employed, or who are usually employed as: 
… 

(e) Manufactured Cement Goods Workers - Persons engaged in- 
… 

(viii) except as provided for in subrule (8) of this Rule, the manufacture of portable articles of 
reinforced cement or concrete, cement pressed work, baths, washtubs, troughs, sinks, 
pillars, ornaments and other miscellaneous goods, including floor beams, partition blocks, 
lintels, cornices and balusters, subject to and without limiting the generality of subrule (1) 
and (2) of this Rule and except as provided for in subrule (8) of this Rule, excluding 
the manufacture of cement bricks, pipes and/or building blocks, except where such work is 
performed in the establishment of manufacturers of fibrous plaster, plaster and/or cement 
goods, and excluding workers employed by the Fremantle Harbour Trust and the Minister 
controlling Harbours and Rivers. 

4 The AWUWA opposes this amendment put forward on behalf of the CFMEUW. 
5 Having considered the submissions of the parties, I am of the opinion an instrument altering the rules of the CFMEUW should 

be issued in the form of the draft sent by my chambers to the parties on 24 February 2012.  Unfortunately, r 4(3)(e)(viii), as it 
currently stands, is poorly drafted, so an obvious place for the appropriate insertion of the words in question does not stand out.  
However, what r 4(3)(e)(viii) does is exclude the right of the CFMEUW to enrol persons as members who are engaged in the 
manufacture of cement bricks or cement building blocks, including masonry bricks.  Such persons are workers engaged in the 
manufacturing of cement goods within the meaning of the opening words of r 4(3)(e)(viii) as ‘Manufactured Cement Goods 
Workers’.  The creation of a new category of persons eligible to be members in proposed r 4(8) is an exception to that class of 
employees.  Proposed r 4(8) is intended to be read as a category of eligibility for membership that is separate from the classes 
of eligibility provided for in r 4(3)(e)(viii).  Rule 4(3)(e)(viii) creates a general exclusion in respect of cement bricks and 
cement building blocks that applies to all enterprises, whereas r 4(8) creates an exception to that exclusion of work carried out 
by persons engaged in the making of cement bricks at only four enterprises.  By inserting the words, ‘except as provided for in 
subrule (8) of this Rule’ at the beginning of r 4(3)(e)(viii) does not affect the classes of persons eligible to be members in 
r 4(3)(e)(viii) other than to create an exception to the exclusion contained in r 4(3)(e)(viii) in respect of persons engaged in the 
manufacture of cement building bricks or cement building blocks.  Nor am I persuaded that the insertion of these words in the 
beginning of r 4(3)(e)(viii) will create any confusion. 
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PRESIDENT—Matters dealt with— 

2012 WAIRC 00154 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR OF THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 
COMMISSION 

APPLICANT 
-and- 
THE DISABLED WORKERS' UNION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE FRIDAY, 16 MARCH 2012 
FILE NO. PRES 1 OF 2009 
CITATION NO. 2012 WAIRC 00154 
 

Result Order and directions made 
Appearances 
Applicant Mr R J Andretich (of counsel) 
Respondent Mr K J Trainer, as agent 
 

Order 
This matter having come on for a directions hearing before me on 15 March 2012, and having heard Mr R J Andretich (of counsel) 
on behalf of the applicant and Mr K J Trainer, as agent, on behalf of the respondent, the Acting President, pursuant to the powers 
conferred under the Industrial Relations Act 1979, hereby orders that — 

1. The respondent shall file a copy of the membership register within 28 days of the date of this order; 
2. The respondent shall file a copy of the audited accounts for the 2010/2011 financial year, within 28 days of the 

date of this order; 
3. The interim committee is to take steps pursuant to its powers and duties as State Council to review and approve 

proposed changes to the rules by 29 June 2012; 
4. All notices to members to be sent in compliance with r 55(2) of the rules shall also be distributed to all members 

by letter or email; 
5. The directions hearing is adjourned until 17 September 2012 at 9:30 am. 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 
 

CANCELLATION OF—Awards/Agreements/Respondents— 

2012 WAIRC 00117 
ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MARCH 2012 
FILE NO/S APPL 39 OF 2011 
CITATION NO. 2012 WAIRC 00117 
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Result Award cancelled 
 

Order 
WHEREAS this is an application made on the Commission’s own motion pursuant to Section 47 of the Industrial Relations Act 
1979; and  
WHEREAS on the 4th day of July 2011 the Commission directed the Registrar to make such enquiries as necessary as to whether 
there are any employees to whom the Award applies; and 
WHEREAS on the 10th day of November 2011 the Activ Foundation Incorporated wrote to the Commission advising that there are 
no employees covered by the Award and that it has no objection to the cancellation of it; and 
WHEREAS on the 6th day of December 2011 the Health Services Union of Western Australia (Union of Workers) wrote to the 
Commission advising that the award has been superseded by a federally registered instrument; and 
WHEREAS by general notice published in the Western Australian Industrial Gazette on the 28th day of December 2011 (2011) 
91 WAIG 2332 the Registrar gave general notice of the intention of the Commission to make an order to cancel the Award; and 
WHEREAS on the 5th day of January 2012 the Registrar wrote to the parties to the Award serving them with copies of the notice; 
and 
WHEREAS no objections have been received by the Commission in response to the general notice; and 
WHEREAS therefore the Commission is of the opinion that there is no employee to whom the Award applies; 
NOW THEREFORE, pursuant to the powers under s 47 of the Industrial Relations Act 1979, the Commission hereby orders: 

THAT the ACTIV Foundation (Salaried Officers) Award, No. 13 of 1977 be, and is hereby cancelled. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00118 
HOSPITAL SALARIED OFFICERS (AUSTRALIAN RED CROSS BLOOD SERVICE, WESTERN AUSTRALIA) 

AWARD, 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY,1 MARCH 2012 
FILE NO/S APPL 40 OF 2011 
CITATION NO. 2012 WAIRC 00118 
 

Result Award cancelled 
 

Order 
WHEREAS this is an application made on the Commission’s own motion pursuant to Section 47 of the Industrial Relations Act 
1979; and  
WHEREAS on the 4th day of July 2011 the Commission directed the Registrar to make such enquiries as necessary as to whether 
there are any employees to whom the Award applies; and 
WHEREAS on the 27th day of September 2011 the Australian Red Cross Blood Service wrote to the Commission advising that 
there are no employees covered by the Award and that no objection to the cancellation of it; and 
WHEREAS by general notice published in the Western Australian Industrial Gazette on the 28th day of December 2011 (2011) 
91 WAIG 2333 the Registrar gave general notice of the intention of the Commission to make an order to cancel the Award; and 
WHEREAS on the 5th day of January 2012 the Registrar wrote to the parties to the Award serving them with copies of the notice; 
and 
WHEREAS no objections have been received by the Commission in response to the general notice; and 
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WHEREAS therefore the Commission is of the opinion that there is no employee to whom the Award applies; 
NOW THEREFORE, pursuant to the powers under s 47 of the Industrial Relations Act 1979, the Commission hereby orders: 

THAT the Hospital Salaried Officers (Australian Red Cross Blood Service, Western Australia) Award, 1978 be, and is 
hereby cancelled. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00119 
HOSPITAL SALARIED OFFICERS (CEREBRAL PALSY) AWARD 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MARCH 2012 
FILE NO/S APPL 41 OF 2011 
CITATION NO. 2012 WAIRC 00119 
 

Result Award cancelled 
 

Order 
WHEREAS this is an application made on the Commission’s own motion pursuant to Section 47 of the Industrial Relations Act 
1979; and  
WHEREAS on the 4th day of July 2011 the Commission directed the Registrar to make such enquiries as necessary as to whether 
there are any employees to whom the Award applies; and 
WHEREAS on the 26th day of September 2011 The Centre for Cerebral Palsy wrote to the Commission advising that there are no 
employees covered by the Award and that it has no objection to the cancellation of it; and 
WHEREAS by general notice published in the Western Australian Industrial Gazette on the 28th day of December 2011 (2011) 
91 WAIG 2333 the Registrar gave general notice of the intention of the Commission to make an order to cancel the Award; and 
WHEREAS on the 5th day of January 2012 the Registrar wrote to the parties to the Award serving them with copies of the notice; 
and 
WHEREAS no objections have been received by the Commission in response to the general notice; and 
WHEREAS therefore the Commission is of the opinion that there is no employee to whom the Award applies; 
NOW THEREFORE, pursuant to the powers under s 47 of the Industrial Relations Act 1979, the Commission hereby orders: 

THAT the Hospital Salaried Officers (Cerebral Palsy) Award 1978  be, and is hereby cancelled. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2012 WAIRC 00120 
HOSPITAL SALARIED OFFICERS (GOOD SAMARITAN INDUSTRIES) AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MARCH 2012 
FILE NO/S APPL 42 OF 2011 
CITATION NO. 2012 WAIRC 00120 
 

Result Award cancelled 
 

Order 
WHEREAS this is an application made on the Commission’s own motion pursuant to Section 47 of the Industrial Relations Act 
1979; and  
WHEREAS on the 4th day of July 2011 the Commission directed the Registrar to make such enquiries as necessary as to whether 
there are any employees to whom the Award applies; and 
WHEREAS on the 29th day of September 2011 the Good Samaritan Industries wrote to the Commission advising that there are no 
employees covered by the Award and that no objection to the cancellation of it; and 
WHEREAS by general notice published in the Western Australian Industrial Gazette on the 28th day of December 2011 (2011) 
91 WAIG 2333 the Registrar gave general notice of the intention of the Commission to make an order to cancel the Award; and 
WHEREAS on the 5th day of January 2012 the Registrar wrote to the parties to the Award serving them with copies of the notice; 
and 
WHEREAS no objections have been received by the Commission in response to the general notice; and 
WHEREAS therefore the Commission is of the opinion that there is no employee to whom the Award applies; 
NOW THEREFORE, pursuant to the powers under s 47 of the Industrial Relations Act 1979, the Commission hereby orders: 

THAT the Hospital Salaried Officers (Good Samaritan Industries) Award 1990 be, and is hereby cancelled. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00121 
HOSPITAL SALARIED OFFICERS (JOONDALUP HEALTH CAMPUS) AWARD, 1996 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MARCH 2012 
FILE NO/S APPL 43 OF 2011 
CITATION NO. 2012 WAIRC 00121 
 

Result Award cancelled 
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Order 
WHEREAS this is an application made on the Commission’s own motion pursuant to Section 47 of the Industrial Relations Act 
1979; and  
WHEREAS on the 4th day of July 2011 the Commission directed the Registrar to make such enquiries as necessary as to whether 
there are any employees to whom the Award applies; and 
WHEREAS on the 7th day of November 2011 the Joondalup Health Campus wrote to the Commission advising that there are no 
employees covered by the Award and that no objection to the cancellation of it; and 
WHEREAS by general notice published in the Western Australian Industrial Gazette on the 28th day of December 2011 (2011) 
91 WAIG 2334 the Registrar gave general notice of the intention of the Commission to make an order to cancel the Award; and 
WHEREAS on the 5th day of January 2012 the Registrar wrote to the parties to the Award serving them with copies of the notice; 
and 
WHEREAS no objections have been received by the Commission in response to the general notice; and 
WHEREAS therefore the Commission is of the opinion that there is no employee to whom the Award applies; 
 
NOW THEREFORE, pursuant to the powers under s 47 of the Industrial Relations Act 1979, the Commission hereby orders: 
THAT the Hospital Salaried Officers (Joondalup Health Campus) Award, 1996 be, and is hereby cancelled. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00122 
HOSPITAL SALARIED OFFICERS (SILVER CHAIN) AWARD, 1980 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MARCH 2012 
FILE NO/S APPL 44 OF 2011 
CITATION NO. 2012 WAIRC 00122 
 

Result Award cancelled 
 

Order 
WHEREAS this is an application made on the Commission’s own motion pursuant to Section 47 of the Industrial Relations Act 
1979; and  
WHEREAS on the 4th day of July 2011 the Commission directed the Registrar to make such enquiries as necessary as to whether 
there are any employees to whom the Award applies; and 
WHEREAS on the 11th day of October 2011 the Silver Chain Nursing Association (Incorporated) wrote to the Commission 
advising that there are no employees covered by the Award and that no objection to the cancellation of it; and 
WHEREAS by general notice published in the Western Australian Industrial Gazette on the 28th day of December 2011 (2011) 
91 WAIG 2334 the Registrar gave general notice of the intention of the Commission to make an order to cancel the Award; and 
WHEREAS on the 5th day of January 2012 the Registrar wrote to the parties to the Award serving them with copies of the notice; 
and 
WHEREAS no objections have been received by the Commission in response to the general notice; and 
WHEREAS therefore the Commission is of the opinion that there is no employee to whom the Award applies; 
 
NOW THEREFORE, pursuant to the powers under s 47 of the Industrial Relations Act 1979, the Commission hereby orders: 
THAT the Hospital Salaried Officers (Silver Chain) Award, 1980 be, and is hereby cancelled. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2012 WAIRC 00123 
SALARIED OFFICERS (PARAPLEGIC-QUADRIPLEGIC ASSOCIATION) AWARD, 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MARCH 2012 
FILE NO/S APPL 45 OF 2011 
CITATION NO. 2012 WAIRC 00123 
 

Result Award cancelled 
 

Order 
WHEREAS this is an application made on the Commission’s own motion pursuant to Section 47 of the Industrial Relations Act 
1979; and  
WHEREAS on the 4th day of July 2011 the Commission directed the Registrar to make such enquiries as necessary as to whether 
there are any employees to whom the Award applies; and 
WHEREAS on the 10th day of October 2011 the Paraplegic – Quadriplegic Association of W.A. (Inc) wrote to the Commission 
advising that there are no employees covered by the Award and that no objection to the cancellation of it; and 
WHEREAS by general notice published in the Western Australian Industrial Gazette on the 28th day of December 2011 (2011) 
91 WAIG 2334 the Registrar gave general notice of the intention of the Commission to make an order to cancel the Award; and 
WHEREAS on the 5th day of January 2012 the Registrar wrote to the parties to the Award serving them with copies of the notice; 
and 
WHEREAS no objections have been received by the Commission in response to the general notice; and 
WHEREAS therefore the Commission is of the opinion that there is no employee to whom the Award applies; 
NOW THEREFORE, pursuant to the powers under s 47 of the Industrial Relations Act 1979, the Commission hereby orders: 
THAT the Salaried Officers (Paraplegic-Quadriplegic Association) Award, 1988 be, and is hereby cancelled. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

NOTICES—Award/Agreement matters— 

2012 WAIRC 00116 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 17 of 2012 
APPLICATION FOR A NEW AGREEMENT TITLED 

“SHIRE OF KONDININ MUNICIPAL COLLECTIVE ENTERPRISE AGREEMENT 2011” 
NOTICE is given that an application has been made to the Commission by the Western Australian Municipal, Administrative, 
Clerical and Services Union of Employees under the Industrial Relations Act 1979 for the registration of the above Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation and scope are published hereunder. 
4 SCOPE AND PARTIES BOUND 
4.1 The parties to this Enterprise Agreement shall be: 
 4.1.1 Shire of Kondinin, Gordon Street, Kondinin (the Employer); and 
 4.1.2 Western Australian Municipal, Administrative, Clerical and Services Union of Employees (WASU) 
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4.2 This Agreement covers Employees employed by the Shire of Kondinin whose positions are described by APPENDIX A, 
excluding Senior Managers employed under maximum term contracts. 

4.3 This Agreement covers approximately 25 employees. 
4.4 The parties to this Workplace Agreement agree that: 
 4.4.1 Any dispute concerning these provisions and their operations will be progressed initially under the dispute 

resolution procedure in the Agreement; and 
 4.4.2 Nothing in these provisions allows any treatment that would otherwise be prohibited by anti-discrimination 

provisions in applicable Commonwealth or State legislation.  
4.5 If any provision of this agreement is declared or determined to be illegal or invalid by final determination of any court or 

tribunal or competent jurisdiction, the validity of the remaining parts, terms or provisions of this agreement shall not be 
affected, and the illegal or invalid part, term or provision shall be deemed not to be part of this Agreement. 

APPENDIX A – CLASSIFICATION DEFINITIONS 
Municipal Employee – Levels 1-7 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 
22 February 2012 

 
 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 

2012 WAIRC 00059 
DISPUTE RE APPLICATION OF AWARD AMENDMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2012 WAIRC 00059 
CORAM : PUBLIC SERVICE ARBITRATOR 

COMMISSIONER J L HARRISON 
HEARD : WEDNESDAY, 5 OCTOBER 2011 
DELIVERED : WEDNESDAY, 8 FEBRUARY 2012 
FILE NO. : PSACR 26 OF 2008 
BETWEEN : HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

Applicant 
AND 
DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER OF 
HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE 
HOSPITALS AND HEALTH SERVICES ACT 1972 FOR THE HOSPITALS 
FORMERLY COMPRISING THE METROPOLITAN HEALTH SERVICES BOARD IN 
THE PERSON OF DR PHILLIP MONTGOMERY, EXECUTIVE DIRECTOR, ROYAL 
PERTH HOSPITAL, SOUTH METROPOLITAN AREA HEALTH SERVICE 
Respondent 

 

Catchwords : Industrial Relations (WA) - Claim for the salary of the position of Head of Department, 
Medical Engineering and Physics to be restored to the same relativity at the time applicant's 
member was appointed to position - Matter remitted by Full Bench for further hearing and 
determination - Whether fair, just and reasonable to refuse to award an increase in 
remuneration - Issues of equity and good conscience considered - Order and declaration 
issued

Legislation : Industrial Relations Act 1979 s 7, s 26(1)(a), s 37(1), s 39, s 39(1), s 39(3), s 44(9), s 44(13), 
s 80E, s 80E(1), s 80E(2), s 80E(5), s 80F(1), s 80G(1) 

Result : Order and declaration issued 
Representation:  
Applicant : Mr M Swinbourn 
Respondent : Mr R Andretich (of counsel) 
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Case(s) referred to in reasons: 
BHP Billiton Iron Ore Pty Ltd v Construction Forestry, Mining & Energy Union of Workers & Anor [2006] WASCA 49; (2006) 86 
WAIG 1193 
Health Services Union of Western Australia (Union of Workers) v Director General of Health as the delegate of the Minister of 
Health (2010) 91 WAIG 234 
Director General of Health as the delegate of the Minister of Health v Health Services Union of Western Australia (Union of 
Workers) (2011) 91 WAIG 856 
Robe River Iron Associates v Association of Drafting, Supervisory and Technical Employees of Western Australia (1987) 68 WAIG 
11 
 

Reasons for Decision 
1 On 17 January 2011 an order issued in this matter that the salary of the position of Head of Department, Medical Engineering 

and Physics (the Position) at Royal Perth Hospital (the Hospital) held by Mr Edward Scull be increased to reflect the relativity 
of this position to other senior positions within the Department of Medical Engineering and Physics (the Department) at the 
level it was when Mr Scull commenced employment in the Position in 2002.  This decision was appealed and on 23 May 2011 
the Full Bench of the Commission allowed the appeal, suspended the order that issued on 17 January 2011 and remitted the 
matter to the Public Service Arbitrator (the Arbitrator) at first instance for further hearing and determination on the merits.  The 
Full Bench remitted the matter on the basis that the issue before the Arbitrator included whether the respondent acted in a 
manner that was not fair, just or reasonable by refusing to award an increase to the salary of the Position after it implemented 
the Health Professional Work Value Review (the HPR) and the Full Bench stated that this application should be heard and 
determined on these grounds (see Director General of Health as the delegate of the Minister of Health v Health Services 
Union of Western Australia (Union of Workers) (2011) 91 WAIG 856). 

2 The respondent was the only party to give further evidence with respect to this application. 
3 Dr Philip Montgomery gave evidence by way of a witness statement (Exhibit R4).  Dr Montgomery is currently the Acting 

Regional Medical Director of the WA Country Health Service for the Pilbara region.  During 2002 Dr Montgomery was the 
Deputy Director of Clinical Services at the Hospital and in this position his responsibilities included the selection and 
appointment of senior staff at the Hospital.  Dr Montgomery stated that following the resignation of Dr Richard Fox it was 
intended that the Position would continue as a clinical position.  Dr Montgomery confirmed that he was a member of the 
selection panel for the Position. 

4 After Mr Scull’s interview he asked Dr Montgomery whether the salary and conditions of the previous incumbent of the 
Position would be maintained and Dr Montgomery told him that the salary and conditions of the appointment would be 
commensurate with those of Dr Fox.  Dr Montgomery could not recall any specific discussions about the package but he stated 
that there was no discussion at Mr Scull’s interview about which salary increments would apply to the Position over time and 
no one on the interview panel gave any undertaking that the relativity of Mr Scull’s salary compared to other positions in the 
Department would be retained, although he told Mr Scull the status of the position would be retained. 

5 Dr Montgomery stated that after the Position was offered to Mr Scull the Hospital clarified the terms and conditions of 
Mr Scull’s employment by way of a written contract and Dr Montgomery had discussions with Mr Scull about the terms of this 
contract following his interview.  Dr Montgomery stated that before the final contract was issued to Mr Scull he did not give 
any undertaking to him that the relativity of his salary compared to subordinate positions reporting to him would be maintained 
and he gave evidence that he did not give any undertaking or make any representation to Mr Scull that the outcomes of the 
HPR would be applied to the Position or that the outcomes of this review would be applied in a particular way.  
Dr Montgomery also stated that Mr Scull’s appointment predated the decision for the HPR to take place. 

6 Under cross-examination Dr Montgomery stated that after he ceased in his role as the Acting Director of Clinical Services at 
the Hospital in October 2002 he became the Deputy Director of Clinical Services.  He was in this role until 2004 when he 
became the Executive Director at the Hospital and he held this position until July 2009. 

7 Dr Montgomery stated that Dr Fox was a medical physicist and his salary was linked to a classification in the Australian 
Medical Association (AMA) award even though he was not covered by that award and his salary included a professional 
expense allowance.  Dr Montgomery stated that it was the Hospital’s intention that the Position have the same status as a 
clinical appointment as it had both clinical and managerial responsibilities and he stated that this arrangement was a unique and 
a long standing one. 

8 Dr Montgomery stated that when Dr Fox expressed his intention to retire in the middle of 2002 discussions took place about 
maintaining the status of the Position within the Hospital’s executive as the Department at the Hospital is one of the largest of 
its kind in an Australian hospital and it was important to get the best possible applicant for the Position.  The rate of pay for the 
Position was therefore higher than that provided by the then applicable Hospital Salaried Officer’s Award 1968 (the Award).  
Dr Montgomery stated that the remuneration of the Position was to be retained at the same level as that of Dr Fox as the 
Department has many different disciplines and the role of the head of department is the same irrespective of the background of 
the person undertaking the Position.  Dr Montgomery stated that he had approval from the Hospital to retain the remuneration 
of the Position at the same rate as the quantum paid to Dr Fox. 
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9 Dr Montgomery stated that during his discussions with Mr Scull about the salary of the Position he confirmed that the status of 
the Position, including its salary, would be maintained at the previous level and he stated that Mr Scull was eventually offered 
the contract for the Position with terms commensurate with Dr Fox’s remuneration package.  Dr Montgomery stated that he 
understood that Mr Scull would receive a base salary plus increments in the same way as other employees under the Award 
and the Hospital Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 and any subsequent agreement. 

10 Dr Montgomery stated that the Position was not equivalent to the same position at Sir Charles Gairdner Hospital as the 
Position had more responsibilities.  Dr Montgomery stated that Mr Scull was offered a market rate for his skills and experience 
and the quantum was designed to retain a quality person in the Position.  Dr Montgomery stated that the issue of relativities of 
salaries within Mr Scull’s department only came about at the time of the HPR and he was unaware of this review at the time 
Mr Scull was interviewed for the Position.  Dr Montgomery stated that no discussions took place with Mr Scull about retaining 
the relativity of the Position with him or in his presence and he stated that the issue of relativities of positions within his 
department was first raised with him by Mr Scull in 2005. 

11 Dr Montgomery agreed that an undertaking was given to Mr Scull to maintain the status of the Position and he stated that 
retaining the status of the Position related not just to the remuneration of the Position but to its clinical status and the status of 
the Position could include the quantum of the salary paid to the Position.  Dr Montgomery also gave evidence that maintaining 
the relativity of positions which report to the Position was important to maintaining the status of a position. 

12 Dr Montgomery stated that his memorandum to Mr Scull dated 10 July 2006 was based on industrial advice he received that 
the Position was not part of the HPR.  Dr Montgomery confirmed that he told Mr Scull in this memorandum that if he could 
demonstrate a significant increase in the work value of the Position he could renegotiate his contract.  This memo reads as 
follows (formal parts omitted): 

I refer to your memorandum dated 24 November 2005 in which you seek a salary adjustment of 17.28%. 
As you are aware, your position is award free and your commencing salary of $126,662 in October 2002 has increased in 
line with general salary movements under the HSU Award / Agreements.  Those general salary movements are in 
accordance with the terms of your contract of service and the related explanatory memorandum sent to you on 6 January 
2003. 
The 17.28% salary adjustment sought by you is not in accordance with the terms of your contract of service and the 
explanatory memorandum.  The Health Professionals Work Value Review does not apply to the position you occupy. 
Under your contract of service you are only entitled to general salary movements.  Should you ever be able to 
demonstrate significant increases in the value of the work allocated to your position then you would need to renegotiate 
your contract of service with the South Metropolitan Area Health Service. 

(Exhibit A4 document 21) 
13 Dr Montgomery agreed that Mr Scull was unhappy with what was stated in this memorandum and he then raised the issue of 

Mr Scull’s salary with Dr Peter Flett, the Area Chief Executive who had responsibility for the Hospital, on behalf of Mr Scull 
and he was advised that the Hospital’s human resource section should deal with this issue.  Dr Montgomery was hoping to 
have this matter resolved but he was not given the go ahead to do so.  Dr Montgomery confirmed that the next step to move 
this forward was to have an external review of the work value of the Position.  Dr Montgomery then stated that it seemed 
logical and fair to maintain the relativity of a position which supervises other positions. 

14 Dr Montgomery stated that his reference to ‘in scope’ in his memorandum to Mr Scull dated 23 May 2007 was that a 
commitment was given to Mr Scull to look at the work value of the Position in the context of the HPR.  This memo reads as 
follows (formal parts omitted): 

I have recently been requested to have the classification of the Head of Department Medical Physics determined as it was 
not included in the recent Specified Callings Work Value Review and I have now been informed that the position is “in 
scope”. 
I have requested the Human Resources Department to engage an independent classification consultant to undertake this 
review. 
HR will be in contact with you shortly requesting the usual documentation. 
I would ask you to provide the necessary assistance and support. 

(Exhibit A4 document 28) 
15 Dr Montgomery was unaware of the outcome of the review of the Position.  Dr Montgomery stated the letter dated 2 October 

2007 which he sent to Mr Scull rejecting his claim for an increase in his remuneration was based on the respondent not 
accepting the methodology for the quantum that was being claimed by Mr Scull and he stated that this correspondence was the 
end of his direct involvement in this issue (see Exhibit A8). 

16 Under re-examination Dr Montgomery confirmed that during the selection processes for the Position he had authority to make 
a final offer to the successful applicant and he stated that the issue of the relativity of the salary of the Position was not 
discussed with Mr Scull at his interview or around the time of the interview and no commitment was given to Mr Scull about 
any outcome with respect to the HPR. 
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Submissions 
Applicant 

17 The applicant submits that the basis of the Full Bench’s Order for remitting the matter back to the Arbitrator can be found at 
[82] of Smith AP’s reasons for decision in Director General of Health as the delegate of the Minister of Health v Health 
Services Union of Western Australia (Union of Workers) as follows: 

I do however agree with the submission made on behalf of the respondent [the Applicant at first instance] that part of the 
industrial matter before the Public Service Arbitrator was whether consequent upon the appellant implementing the 
outcomes of the Health Professional Work Value Review the appellant acted in a manner that was not fair, just or 
reasonable by refusing to award an increase in remuneration for the position held by Mr Scull.  I also agree that it is open 
to hear and determine the application on these grounds and for this reason it is my opinion that the appeal should be 
allowed and the decision remitted to the Public Service Arbitrator for further hearing and determination. 

18 The applicant relies on Smith AP’s summary at [44] of this decision containing the original findings which were not appealed 
against and are as follows: 

After having regard to this evidence the Public Service Arbitrator found that: 
(a) Mr Scull was not entitled by the terms of the memorandum dated 6 January 2003 to have his salary 

automatically adjusted as a result of work value changes to positions that reported to Mr Scull and was 
dependent on work value changes to Mr Scull’s position; 

(b) At that time Mr Seeds accepted the proposition put to him by Mr Scull that if internal relativities with 
respect to senior positions within the department changed and the value of work of the position increased 
then Mr Scull could renegotiate his salary with the appellant; and 

(c) As the value of the work required of Mr Scull’s position had increased from a Level 11 to a Level 12; and 
(d) The appellant through his representatives had agreed to retain the status of the position prior to Mr Scull’s 

appointment to the position; 
the salary of the position should be increased to reflect the relativity of the position to other senior positions within the 
department at the level it was when Mr Scull commenced employment in the position. 

19 The applicant submits that the jurisdiction of the Arbitrator to deal with an industrial matter arises under s 80E(1) of the 
Industrial Relations Act 1979 (the Act) and the powers the Arbitrator has with respect to an industrial matter brought before 
the Arbitrator under s 80E(1) are contained at s 80E(5) of the Act.  The applicant maintains that the industrial matter before the 
Arbitrator that is liable to be reviewed, nullified, modified or varied by the Arbitrator is the decision of the respondent on 
29 September 2009 not to award an increase in remuneration for the Position occupied by Mr Scull after the respondent 
implemented the outcome of the HPR.  The applicant also argues that the Arbitrator must exercise its powers under s 80E(5) of 
the Act in compliance with s 26(1)(a) of the Act in accordance with equity, good conscience and the substantial merits without 
regard to technicalities or legal forms. 

20 The applicant submits that as findings of facts identified by the Arbitrator at first instance were not appealed against it remains 
open to the Arbitrator to consider the facts as found in the matter at first instance to be correct. 

21 The applicant submits that the failure to award an increase in remuneration in the face of an identified increase in the value of 
the work Mr Scull provides to the respondent is unfair and the applicant argues that the respondent’s refusal to agree to 
Mr Scull’s claim for an increase to his salary is contrary to the finding of the respondent’s assessor that there had been work 
value changes to the Position which were significant enough to justify a reclassification of the Position from Level 11 to 
Level 12.  The applicant argues that as the respondent has taken the benefit of the increase in work value of the Position 
without providing any additional remuneration to Mr Scull this is unfair and justifies the Arbitrator exercising its jurisdiction in 
Mr Scull’s favour. 

22 Even though the State Wage Fixing Principles do not strictly apply in the present proceedings they provide a useful basis upon 
which the Arbitrator can be guided when exercising its discretion.  The applicant argues that Mr Scull’s salary was based on 
Level 11 under the Award at the time of the HPR and when the Position was reclassified to Level 12 his salary should have 
increased accordingly.  When there has been a significant increase to the value of the work of a position this would usually 
result in the incumbent moving up the classification structure and their remuneration being increased but this did not occur in 
the case of Mr Scull because the respondent took the view that his existing salary was adequate.  As the respondent’s refusal to 
reflect the increase in work value in the Position is not consistent with the State Wage Fixing Principles this is also unfair and 
unreasonable. 

23 The applicant argues that maintaining the status of the Position with respect to those positions that report to Mr Scull was of 
critical importance to Mr Scull at the time he commenced in the Position.  The applicant argues that whilst there was no 
express or implied contractual right for the salary of the Position to be increased to reflect the relativity of the Position to other 
senior positions within the Department at the level it was when Mr Scull commenced employment in the Position it is unfair, 
unjust and unreasonable for the respondent not to award this increase.  The applicant submits that by failing to apply any 
increase to Mr Scull’s salary the respondent has sought to devalue the Position and to reduce the relativity of the Position with 
respect to like professionals and positions which report to his position.  The applicant relies on the following changes to senior 
positions which reported directly to Mr Scull being reclassified at least one level upwards. 
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Position Number Position Title Level prior to HPR Level following HPR 
103234 Principal Bioengineer Level 10 Level 11 

103201 Principal Clinical Engineer Level 9 Level 11 

103184 Principal Physicist Level 10 Level 11 

103231 Physicists in Charge Level 8 Level 9 

24 The applicant submits that it is appropriate that Mr Scull retain the status which goes with his remuneration and the applicant 
claims that the respondent’s failure to maintain Mr Scull’s salary has reduced the relativity of his salary compared to positions 
which report to the Position.  The respondent’s failure to maintain this relativity has reduced the overall relativity of Mr Scull’s 
salary from 51.97% to 28.6% or an overall reduction in relativity of 55%.  The applicant argues that the starting point for 
consideration is Mr Scull’s salary relative to the rate for HSU Level 11 which applied before the HPR took effect, being a 
relativity of 51.97%.  The applicant argues that the respondent’s claim that Mr Scull has had the benefit over time of the 
general percentage increases in salary rates is irrelevant to the determination of whether there was merit to Mr Scull’s claim for 
an increase in his salary based on work value increases as Mr Scull received no more in percentage terms than any other 
employee covered by the HSU agreements when general percentage movements in salary rates were made.  The applicant 
submits that there has been no change to Mr Scull’s remuneration, notwithstanding an increase in the work value of the 
Position, other than general enterprise bargaining agreement increases and there is nothing in Mr Scull’s contract indicating 
that any part of his salary could be apportioned to any future increases in work value.  The effect of the respondent’s decision 
is that the work value increases are being absorbed into Mr Scull’s existing salary and there is no provision in his contract of 
employment express or implied that permits the respondent to do this.  Furthermore, the evidence shows that the HPR was a 
matter to be taken into account in any future determination of the remuneration attached to the Position. 

25 The applicant argues that the status of the position has not been maintained given the significant reduction in the relativity of 
the remuneration paid to Mr Scull.  The applicant argues that Mr Scull had a reasonable expectation based on the statements 
made to him during the course of accepting the Position that the relativity of the Position with respect to positions that 
answered to his position would be maintained and Mr Scull went to considerable efforts to ensure that the respondent was 
aware of this and the respondent also agreed that it was important to maintain the status of the Position.  Whilst representations 
made by the respondent prior to the formation of the contract are not included as a term of his contract it does not necessarily 
follow that in determining the matter on the basis of equity, good conscience and the substantial merits that the Arbitrator 
should have no regard to these representations.  The applicant argues that it is recognised that relativities between positions are 
important in terms of the status and standing of positions and in providing a significant and substantial increase to positions 
that report to Mr Scull but providing no comparable increase in the remuneration paid to Mr Scull the respondent has 
significantly diminished the status and standing of his position with respect to positions reporting to him. 

26 The applicant rejects the respondent’s claim that because Mr Scull was remunerated more than the Award rate of pay he should 
not be entitled to any increase arising out of an increase in work value to his position.  Mr Scull had bargained for a particular 
rate of pay and should have the benefit of the retention of the status of that bargain and Mr Scull’s salary should have been 
renegotiated in good faith within that context.  The applicant submits that the respondent’s actions in refusing to increase the 
salary of the Position reneges on the bargain that was originally made with Mr Scull and the respondent is obtaining a windfall 
gain on the basis that it maintains that Mr Scull’s salary is already enough. 

27 The applicant argues that Mr Ross qualified his evidence about salary maintenance by saying that this would be the 
recommendation made to the Classification Review Committee and it cannot be assumed that Mr Scull would have been 
placed on salary maintenance. 

28 The applicant argues that as it has instituted this application under s 80F(1) of the Act and it is not an application by a 
government officer then the Arbitrator’s broad jurisdiction is available to the Arbitrator.  The applicant submits that s 80E(1) 
of the Act provides that the Arbitrator has exclusive jurisdiction to inquire into and deal with any industrial matter relating to a 
government officer.  Mr Scull is a government officer and the industrial matter relates to the salary to be paid to him which is 
an industrial matter as defined in s 7 of the Act.  The applicant submits that s 80E(5) of the Act gives the Arbitrator power to 
review the respondent’s decision in relation to a matter of this nature and the applicant relies on [83] of the Full Bench decision 
in Director General of Health as the delegate of the Minister of Health v Health Services Union of Western Australia 
(Union of Workers) where Smith AP cast doubt on s 80E(2)(a) of the Act, which the respondent relies on for its argument that 
the Arbitrator lacks jurisdiction to deal with this application, having application to this matter.  The applicant argues that the 
respondent’s claim that the only way a government officer who is subject to an award or agreement who is dissatisfied with 
their remuneration can be addressed is by a review of their classification pursuant to s 80E(2) of the Act is incorrect as the 
industrial matter in this instance is the contract between Mr Scull and the respondent and the unfairness or otherwise not to 
increase Mr Scull’s remuneration under his contract and not a classification review. 

29 The applicant argues the industrial agreements which have covered Mr Scull’s employment have facilitative clauses for the 
renegotiation of the terms of these agreements and they therefore contemplate additional matters and these industrial 
instruments have not settled all industrial matters in dispute between the parties. 

30 The applicant rejects the respondent’s claim that the Arbitrator has limited power to award retrospectivity with respect to this 
application.  The applicant argues that the Arbitrator’s powers are broad and can vary or nullify and give retrospectivity to any 
decision.  As the change in the value of the work for the Position dates back to 2003 and the respondent did not finally decide 
this issue until 2009 it is unfair not to increase the quantum from this period onwards.  The applicant submits that Mr Scull has 
persistently and consistently pursued this matter with the respondent and the delays in progressing this issue are not of his  
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making.  The Arbitrator is not enforcing an order or an award by awarding the quantum sought by the applicant but is only 
reviewing, nullifying, modifying or varying the respondent’s decision.  If retrospectivity is to be limited then it should apply at 
least from the date of the application. 

31 In conclusion the applicant argues that the Arbitrator should find that the respondent’s decision to refuse to award an increase 
in the remuneration of the Position is unfair and unjust.  Work value changes to the Position have occurred and the value of 
this increase is being absorbed unfairly into Mr Scull’s existing salary.  The applicant therefore argues that it is fair, just and 
equitable for the Arbitrator to vary the decision of the respondent in the terms sought by the applicant. 
Respondent 

32 The respondent submits that the Full Bench was unanimous in finding that there was no term of Mr Scull’s contract that his 
salary would be maintained relative to his subordinates and no representation was made on behalf of the respondent that it 
would (see Director General of Health as the delegate of the Minister of Health v Health Services Union of Western 
Australia (Union of Workers) [79], [80], [94] and [95]). 

33 Smith AP at [82] stated that the remaining matter for consideration, and which is remitted for further hearing, is: 
… whether consequent upon the appellant implementing the outcomes of the Health Professional Work Value Review the 
appellant acted in a manner that was not fair, just or reasonable by refusing to award an increase in remuneration for the 
position held by Mr Scull. 

34 The respondent submits that the outcome of the HPR resulted in those positions immediately subordinate to Mr Scull’s being 
increased by one classification level and this was not by way of any amendment to the Award but was the outcome of ‘Desktop 
Assessments’ of all positions classified above Level 7.  Mr Scull’s position was not within the scope of the HPR as his position 
was anomalous and he was paid above the remuneration available under the Award for his position, but was otherwise within 
the description of a specified calling for the purpose of the Award.  When an independent external review of the classification 
of Mr Scull’s position was undertaken the consultant concluded: 

Consideration of the factors which contributed to an increase in work value for the Medical Physics Profession under the 
Health Professional Work Value Review supports an increase in classification to Level 12.  This classification is further 
supported by the alignment of the position with the ‘Health Professionals Descriptors’ for Level 12 and with increases in 
staffing levels.  Comparison with other positions currently classified Level 12 also supports a Level 12 classification for 
the review position. 

35 The respondent submits that classification of the Position at Level 12 is consistent with classification of the equivalent position 
Head of Department, Medical Technology and Physics Department at Sir Charles Gairdner Hospital.  The respondent also 
relies on Mr Seeds’ evidence that Mr Scull is being paid significantly more than comparable positions and more than persons 
occupying Health Executive positions which involve management responsibilities across whole metropolitan regions, not just a 
hospital.  At the time of the hearing Mr Scull’s annual salary was $182,557 which is $42,199 more than the salary prescribed 
for Level 12 officers under the Award.  Level 12 is also seen as the most senior classification within the Health Professional’s 
classification structure contained in the Award.  It was therefore not unfair, unjust or unreasonable for the respondent to refuse 
to increase Mr Scull’s remuneration following the HPR. 

36 The respondent rejects the applicant’s complaint that Mr Scull was treated differently and unfairly with respect to the outcome 
of the HPR given the way pay rates are structured in the public sector and how classification levels are allocated to positions.  
The respondent argues the public sector has a hierarchical pay structure contained in relevant awards and industrial 
agreements, except for the most senior positions whereby remuneration is determined by the Salaries and Allowances Tribunal, 
and remuneration outside the limits of the relevant awards and industrial agreements is generally not permitted and is 
determined on the basis of work value.  In this respect the remuneration paid to Mr Scull is anomalous and without any 
obvious justification.  Classification is the process by which a level is allocated to a position according to the relative worth of 
the work associated with a position compared to like positions and from the level of classification flows the amount of 
remuneration associated with the position and is payable to the incumbent.  That is, what is fair remuneration for the work 
associated with the position and like positions having the same work value have the same level of classification and the 
incumbents of positions having the same level of classification, as a matter of fairness, are paid the same. 

37 The HPR did not involve the maintenance of relativities to other classifications or positions and according to the work value of 
his position Mr Scull was and is being remunerated far above the classification his position was given and there is no evidence 
that the classification was incorrect.  Mr Ross gave evidence that where the incumbent of a position is paid in excess of the 
remuneration that would follow reclassification as a result of the HPR he or she would be placed upon salary maintenance until 
classification remuneration overtook the remuneration otherwise payable to the incumbent. 

38 The respondent argues that although both parties initially submitted that Mr Scull’s employment was ‘award free’ it was only 
‘award free’ in the sense that his remuneration was not set under the relevant award.  Otherwise, the Position was covered by 
the Award and within the specified callings clause.  The remuneration for the Position was complicated by the fact that 
Mr Scull’s predecessor was remunerated by alignment to an AMA award under an individual contract.  Initially an offer was 
made to Mr Scull under the HSU award and the $126,000 per annum salary ultimately offered to Mr Scull was the AMA award 
rate which would have applied to Mr Scull’s predecessor had he remained in the Position. 

39 The respondent now raises the issue of the Arbitrator’s jurisdiction to hear this matter.  The effect of awards and industrial 
agreements made under the Act is to settle the industrial matters with which they deal in relation to the employees and the 
employers to whom they apply and it is not open to an employee who is dissatisfied with the conditions of employment 
available under an award or an industrial agreement that applies to him or her to seek special conditions that are outside the 
limits of the award or agreement that only apply to him or her.  There would be no point in making awards or industrial  
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agreements if this avenue was to be available to individual employees which in effect is an award applying to one person.  It is 
open to an employer to provide individual employees with conditions different but better than those under an applicable award 
or agreement by contract as was done in relation to the remuneration payable to Mr Scull however, where there is a dispute in 
relation to that remuneration it may only be dealt with as a matter of contract, as it was at first instance. 

40 The principles of classification are well known within the public sector and the applicant does not contend that there has been 
an error in classifying the office occupied by Mr Scull rather that he should be paid more.  Unless the claim for more is related 
to the remuneration structure imposed by the instruments which apply to Mr Scull’s employment there is no jurisdiction to 
entertain his claim except in so far as it is based upon contract. 

41 The respondent argues that an award, by s 37(1) of the Act, extends to and binds all employees employed in any calling 
mentioned in the industry or the industries to which the award applies and to all employers employing those employees.  An 
industrial agreement, by s 41(4) of the Act, extends to and binds all employees who are employed in any calling mentioned in 
the industrial agreement in the industry or industries to which the agreement applies and by an employer who is a party to the 
industrial agreement.  Industrial agreements may only be varied by the making of a subsequent agreement under s 43 of the 
Act.  If a government officer whose employment is subject to an award or industrial agreement is dissatisfied with his or her 
remuneration, apart from contract, the only remedy he or she has is to make an application to the Arbitrator under s 80E(2) of 
the Act seeking to review the classification of the office he or she occupies and where an award or industrial agreement applies 
to a person’s employment, there is no jurisdiction in the Commission as a matter of fairness and equity to consider at large 
what remuneration should be paid to an employee.  That falls to be determined under and in accordance with s 80E(2) of the 
Act and the salary levels contained in the award or agreement.  The respondent argues that the facilitative provisions in the 
agreements applying to Mr Scull do not assist the applicant’s argument and the Arbitrator has no power in this instance to 
determine a salary subject to an award and an agreement. 

42 The respondent maintains that Part II, Division 2 of the Act applies to the Arbitrator by virtue of s 80G(1) of the Act therefore 
retrospective orders can only be made from the date of the application and if an order can be made to vary Mr Scull’s 
remuneration the respondent submits that it can only be given limited retrospectivity.  The respondent relies on BHP Billiton 
Iron Ore Pty Ltd v Construction Forestry, Mining & Energy Union of Workers & Anor [2006] WASCA 49; (2006) 86 
WAIG 1193 at [83] which stated: 

The courts have frequently declared that, in the absence of some clear statement to the contrary, an Act will be assumed 
not to have retrospective operation.  Similarly, in the absence of some clear statement to the contrary, an Act will be 
assumed not to confer upon a court or tribunal the power to make orders that have retrospective operation. 

The Appeal Court found the effect of s 44(13) of the Act together with s 39 only permitted a retrospective operation to be 
given to an order no earlier than the date of the application in respect to which the order was made.  Section 26(1)(a) of the Act 
does not provide an independent source of power to grant retrospective relief (see Robe River Iron Associates v Association of 
Drafting, Supervisory and Technical Employees of Western Australia (1987) 68 WAIG 11, 19, 20 and 22). 

43 The issues referred for determination arise out of a s 44 conference and s 44(9) of the Act permits the Commission to 
determine those issues and make binding orders.  Section 44(13) provides that s 39 applies with such modifications as are 
necessary, to enable the Commission to make an order under this section.  By s 39(1) of the Act an award can only have a 
prospective operation which is in accord with the nature of arbitral proceedings which create new rights as opposed to 
providing for the enforcement of past or existing rights.  By s 39(3) the Commission may only give a retrospective operation to 
its awards by consent or if there are special circumstances making it fair to do so but in the absence of consent not prior to the 
date upon which the application was lodged in the Commission.  That date was 23 September 2008 and the respondent does 
not consent.  In any event the decision refusing Mr Scull an increase in his remuneration as a result of the HPR was made on 
5 October 2009 and an order could not be made to operate earlier than that date. 

44 The respondent argues that there is no unfairness or unreasonableness in the decision of the respondent to refuse to increase 
Mr Scull’s remuneration.  Mr Scull was also not treated any differently than any other employee under the HPR and he was 
already receiving significantly more remuneration than the work value of the Position. 

45 The respondent maintains that the value of the work undertaken by Mr Scull was determined to be at Level 12 and therefore 
his salary should be retained at the existing level until increments in the Award catch up with his salary and this is what would 
normally occur in this type of circumstance even though the respondent concedes that a number of positions which report to 
Mr Scull had the value of the work reassessed and some of those who reported to him moved up another classification. 
The respondent submits that the decision made with respect to Mr Scull is not unfair given the purpose of the HPR, the 
outcome in relation to Mr Scull and the value of the work he did, and its application to other employees when taking into 
account public sector processes.  
Findings and conclusions
Credibility 

46 I listened carefully to the evidence given by Dr Montgomery and closely observed him.  In my view he gave his evidence in a 
direct and considered manner and I find that his evidence was given honestly and to the best of his recollection.  I therefore 
accept his evidence. 

47 This matter was remitted to the Arbitrator as constituted after the Full Bench issued the following orders: 
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1. The appeal is allowed. 
2. The order made by the Public Service Arbitrator on 17 January 2011 [2011] WAIRC 00039; (2011) 91 WAIG 

259 is suspended. 
3. The matter is remitted to the Public Service Arbitrator at first instance for further hearing and determination. 

48 The majority of the Full Bench (Smith AP and Beech CC) in Director General of Health as the delegate of the Minister of 
Health v Health Services Union of Western Australia (Union of Workers) stated the following with respect to the appeal 
before it at [78] – [83]: 

It is common ground that the Public Service Arbitrator did not err in finding that the terms and conditions of Mr Scull’s 
contract of employment were contained in the letter of appointment dated 9 December 2002, the contract signed by 
Mr Scull on or about 23 December 2002 and the memoranda and emails exchanged between Mr Seeds and Mr Scull 
between 23 December 2002 to 8 January 2003.  When regard is had to that finding and the terms contained in these 
documents are analysed, it is clear that the terms of the contract in respect of salary increases were as follows: 

(a) The position was not covered by the Award or any relevant industrial agreement. 
(b) Any percentage increases that applied to the Award, the 2001 industrial agreement and any subsequent 

agreement would be applied to the salary paid to Mr Scull. 
(c) If senior positions that report to the position held by Mr Scull were reclassified or were to receive 

additional remuneration which resulted in significant work value for the position held by Mr Scull, 
Mr Scull could renegotiate his contract. 

(d) Any review of senior positions in the Department which were positions that reported to Mr Scull would 
include a review of his position. 

When regard is had only to these documents, it was not open to find that it was a term of the contract that the status of the 
position held by Mr Scull as at the date of the contract would be maintained.  All of the discussions that took place 
between Mr Scull and the appellant’s representative prior to the entering into the contract between 23 December 2002 and 
8 January 2003 were pre-contractual negotiations.  That is evident from the evidence given by Mr Scull and his summary.  
It is clear in particular from the summary, that at its highest Mr Scull ‘expected’ that the relativity of the salary that would 
attach to his position would be maintained with the salaries of those senior positions that reported to him.  However, there 
is no record in the summary of any representation made to Mr Scull which could be construed as a representation made on 
behalf of the appellant that such a relativity would be maintained. 
The evidence given by Mr Scull in his witness statement, orally and the record of negotiations in his summary does not 
support a finding that the appellant’s representatives made any representation that could be regarded as promissory that 
the relativity of his salary to those positions that reported to him would be maintained.  There was no such representation.  
It was simply an expectation of Mr Scull. 
For these reasons I am of the opinion that the Public Service Arbitrator erred in failing to have regard to the express terms 
of the contact which provided that Mr Scull was not entitled to automatically have his salary adjusted as a result of 
changes to the classifications or remuneration of the senior positions that reported to him as head of Department. 
I do however agree with the submission made on behalf of the respondent that part of the industrial matter before the 
Public Service Arbitrator was whether consequent upon the appellant implementing the outcomes of the Health 
Professional Work Value Review the appellant acted in a manner that was not fair, just or reasonable by refusing to award 
an increase in remuneration for the position held by Mr Scull.  I also agree that it is open to hear and determine the 
application on these grounds and for this reason it is my opinion that the appeal should be allowed and the decision 
remitted to the Public Service Arbitrator for further hearing and determination. 
Whilst the issues raised by the appellant in respect of the application of s 80E(2)(a) of the Act is not directly raised by the 
appellant in his ground of appeal, as the issue was ventilated by counsel it is appropriate to make some observations about 
whether s 80E(2)(a) of the Act has any application to the facts of the matter in this appeal.  Section 80E(2) of the Act 
makes it clear the jurisdiction under s 80E(2)(a) of the Act includes jurisdiction to deal with a claim in respect of the 
salary or range of salary allocated to an office occupied by a government officer.  However, it is apparent that s 80E(2)(a) 
of the Act is not concerned with the salary that attaches to the person who holds an office but to the office.  Section 
80E(1)(a) (sic) of the Act contains a distinction between what may be colloquially described as a job (an office) and the 
person who holds that job (an officer).  This distinction is found not only in s 80E(1)(a) (sic) of the Act but in other 
provisions of the Act and the Public Sector Management Act 1984 (WA):  (see, for example, s 80I(1)(b) and s 80I(1)(c) of 
the Act).  The documents that contain Mr Scull’s terms of contract of employment attach to him personally and do not 
attach to the office held by him.  For this reason I am of the opinion that it is doubtful that s 80E(2)(a) of the Act has any 
application to the industrial matter raised in this appeal. 

49 Kenner C stated the following with respect to the appeal at [89] - [106]: 
In my view it was open to find that the negotiations between the respondent and appellant regarding his appointment to 
the position of Head of Department, which commenced in about April 2002, involved pre-contractual representations 
which were not intended to be promissory in character, objectively determined from the stance of a reasonable person: 
Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337; Hospital Products Ltd v United States 
Surgical Corporation (1984) 156 CLR 41.   
Statements of parties to negotiations reflecting their subjective intentions and reasonable expectations, consistent with the 
parole evidence rule, are generally not admissible, nor of assistance, in construing the terms of a contract ultimately 
reduced to writing. Whilst the Commission is of course, not bound by the strict rules of evidence, nonetheless such 
evidence can sometimes distract attention from the real issues in dispute. 
As a matter of broad principle, where parties record their agreement in writing, and such writing does not include a pre-
contractual statement later alleged to be a term, this is strongly indicative of it not being enforceable as a term of the 
agreement. 
In this case, there was no doubt from the evidence before the learned Arbitrator that the respondent had a desire and an 
expectation, that any salary relativity between his position, then under negotiation, and other senior positions within the 
Department, would be maintained. 
However, ultimately, objectively considered, it is to the terms of the relevant written instruments, embodying the terms of 
the contract as finally agreed, that primary attention must be paid in ascertaining the rights and entitlements of the parties: 
Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 240 CLR 45 per Kirby J at 70. 
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The terms of the written agreement between the parties, does not reflect any undertaking that the respondent’s salary 
relativity will be maintained with other senior officers of the department.  Indeed, Mr Seeds’ reply of 6 January 2003 to 
the respondent, expressly denied that there was any such commitment other than an opportunity to renegotiate the 
contract, if certain preconditions were met. 
There was also no reference in the written agreement as to the preservation of the status of the respondent’s position, 
relative to others, whatever ultimately, that might entail. 
In contract law parlance, it is settled that an offer and acceptance must precisely correspond. A variation from the offer, in 
an acceptance, may result in any such acceptance being invalid. Any purported acceptance which accepts an offer in 
general terms, but with additions and qualifications, may in fact constitute a counter offer, open for acceptance by the 
other party: Carello v Jordan [1935] QSR 294. 
It might be open to have concluded that the respondent’s memorandum of 23 December 2002 to the appellant, which 
sought “clarification” of some matters, in reality, constituted a counter offer which was not accepted by the appellant in 
its reply of 8 January 2003. Regardless of this however, the parties, by their conduct, entered into a contractual 
relationship of employment and have continued to do so for some years to date.  In these circumstances, the respondent 
must be taken to have accepted the terms as proposed by the appellant at the time. 
Accordingly, with respect, I consider that the learned Arbitrator was in error in concluding that the status of the 
respondent’s position, and hence salary relativity to others in his Department, would be preserved, as a contractual term. 
As these findings were integral to the learned Arbitrator’s further consideration of whether any salary adjustment should 
apply to the respondent, the appeal should be allowed. 
However, that is not the end of the matter. Whilst the appellant attempted to argue that the only issue before the learned 
Arbitrator was the terms of the respondent’s contract with the appellant, and whether it afforded him a contractual 
entitlement to a salary increase, in my view, that was not the totality of the dispute at first instance. 
The application originally made by the respondent was for a compulsory conference pursuant to s 44 of the Act. The 
application referred to the review of health professionals work value in accordance with the provisions of the Hospital 
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001. 
Grounds advanced in support of the application, included allegations that the appellant had failed to deal with the 
respondent’s position in good faith and the appellant had dealt with the respondent in a manner which was harsh, unfair 
and oppressive: AB 5-8. 
The Memorandum of Matters Referred for Hearing and Determination under s 44(9) of the Act, appearing at AB 15-17, 
makes it plain at par 1, that the dispute referred for arbitration included allegations that the respondent “has acted in a 
manner which is not fair, just and or reasonable by refusing to award an increase in remuneration for the position of Head 
of the Department of Medical Engineering and Physics at Royal Perth Hospital (post number: 103229)”. 
Furthermore, the applicant’s outline of submissions at first instance, as set out at AB 172-185, also makes reference to the 
unfairness, harshness and unjustness of the appellant’s conduct towards the respondent, by denying him a salary review. 
In my view therefore, the matter referred for hearing and determination under s 44(9) of the Act, was not confined to the 
contractual rights of the parties.  This is so, notwithstanding the fact that it appeared from exchanges between the parties 
and the learned Arbitrator, for example at AB 65-66, a focal point was the contractual arrangements between the appellant 
and the respondent. 
The referral plainly raised matters going to discretionary considerations under s 26(1)(a) of the Act, as to whether, in 
accordance with equity and good conscience, the respondent should be granted the relief sought. 
In these circumstances, it would be appropriate, that under s 49(5)(c) of the Act, the decision at first instance be 
suspended and the matter be remitted to the learned Arbitrator for further hearing and determination on the merits. 

50 In summary, the Full Bench found that Mr Scull’s contract of employment with the respondent did not include a term that he 
was automatically entitled to have his salary adjusted as a result of changes to the classifications or remuneration of the senior 
positions which reported to him as head of department.  The Full Bench therefore allowed the appeal and remitted this 
application to the Arbitrator as currently constituted to hear further from the parties and to determine whether consequent upon 
the respondent implementing the outcomes of the HPR it acted in a manner that was not fair, just or reasonable by refusing to 
award an increase to the remuneration of the Position and whether according to equity and good conscience the respondent 
should pay Mr Scull the salary increase that he is seeking. 
Preliminary issue - jurisdiction 

51 When this matter was remitted back for further hearing and determination the parties agreed that the terms and conditions of 
Mr Scull’s employment with the respondent are covered by the Award and relevant industrial instruments operating in 
conjunction with the Award.  In the circumstances the respondent maintains that the Arbitrator does not have jurisdiction to 
deal further with this application as it argues that any dispute in relation to an over award payment which is the case in this 
instance, must be dealt with as a contractual issue.  The respondent also argues that because the Position occupied by Mr Scull 
is covered by a classification in the Award which contains the rate of pay on which the salary of the Position is based the only 
remedy a government officer whose salary is subject to an award has to vary his or her rate of pay is to make an application 
under s 80E(2) of the Act seeking a review of the classification of the office he or she occupies which this application does not 
seek to do. 

52 The applicant argues that the Arbitrator has jurisdiction to deal with this application given the nature of the issue to be 
determined.  The applicant argues that even though Mr Scull’s terms and conditions of employment are covered by the Award 
and relevant industrial agreements the Arbitrator can deal with this application as it relates to a refusal to grant Mr Scull an 
increase to the salary of the Position consequent upon the respondent implementing the outcomes of the HPR.  The applicant 
argues that this issue is not about the enforcement of an over award contractual entitlement but it relates to whether it is unfair 
and unjust for the respondent not to increase the rate of pay of the Position by the quantum it is seeking in order to retain the 
status of the Position, when taking into account movements in the salaries paid to positions reporting to the Position.  The 
applicant also argues that as it has instituted this application under s 80F(1) of the Act the Arbitrator’s broad jurisdiction is 
therefore available to the Arbitrator.  The applicant also argues that the Arbitrator can deal with the remedy sought by this 
application, pursuant to the terms of s 80E(1) of the Act when read in conjunction with s 80E(5) of the Act. 

53 After carefully considering the submissions of the parties with respect to jurisdiction I find that the Arbitrator can consider and 
determine this application given the nature of the dispute with respect to this application. 
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54 Section 80F(1), (2) and (3) of the Act read as follows: 
(1) Subject to subsections (2) and (3) an industrial matter may be referred to an Arbitrator under section 80E by 

an employer, organisation or association or by the Minister. 
(2) A claim mentioned in section 80E(2)(a) may be referred to an Arbitrator by the government officer 

concerned, or by an organisation on his behalf, or by his employer. 
(3) A claim mentioned in section 80E(2)(b) may be referred to an Arbitrator by an organisation or an employer. 

55 Section 80E(1) and (2)(a) of the Act read as follows: 
(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire 

into and deal with any industrial matter relating to a government officer, a group of government officers or 
government officers generally. 

(2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes 
jurisdiction to deal with —  
(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a 

government officer and, where a range of salary was allocated to the office occupied by him, in 
respect of the particular salary within that range of salary allocated to him; and 

56 Section 80E(5) of the Act reads as follows: 
(5) Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in relation to any 

government officer, or office under his administration, of any power in relation to any matter within the 
jurisdiction of an Arbitrator, but any act, matter or thing done by an employer in relation to any such matter is 
liable to be reviewed, nullified, modified or varied by an Arbitrator in the course of the exercise by him of his 
jurisdiction in respect of that matter under this Division. 

57 The applicant is seeking a review of the respondent’s decision not to increase Mr Scull’s salary to reflect work value increases 
to the Position since 2003 and is claiming this relativity differential on behalf of Mr Scull.  I find that Mr Scull is a government 
officer within the meaning of s 80C of the Act and that the issue before the Arbitrator relates to an industrial matter as it 
concerns a dispute over the amount of Mr Scull’s salary.  I also find that the applicant is an organisation capable of making this 
application pursuant to s 80F(1) of the Act.  It is also the case and I find that the Arbitrator’s powers under s 80E(5) of the Act 
include the power to review, nullify, modify or vary an employer’s decision.  In the circumstances I find that the remedy being 
sought by the applicant can be considered and determined pursuant to s 80E(1) and s 80E(5)of the Act.  I also find that this 
application is not one to be progressed under s 80E(2)(a) of the Act as this application seeks an adjustment to the total salary 
paid to Mr Scull as the occupant of the Position and is not an adjustment to the salary of the classification in the Award on 
which the Position is based. 

58 I reject the respondent’s argument that as the Position is covered by the Award this application can only be dealt with as a 
contractual issue.  The matter remitted to the Arbitrator for determination relates to the fairness of the respondent’s conduct in 
refusing to award an increase to Mr Scull’s total salary subsequent to the respondent agreeing that Mr Scull could renegotiate 
an increase to his salary if work value changes occurred and the remedy being sought by the applicant therefore does not relate 
to the enforcement of a benefit under Mr Scull’s contract of employment with the respondent. 
Did the respondent act in a manner that was unfair, unjust and unreasonable by refusing to award a salary increase to 
Mr Scull?

59 When taking into account the terms of s 26(1)(a) of the Act and the duty on the Arbitrator to consider the relief being sought 
on the basis of equity and good conscience and after carefully considering the facts relevant to these proceedings I find that as 
the occupant of the Position Mr Scull should be paid the increased salary the applicant is seeking on his behalf by way of this 
application as it is my view that Mr Scull was treated unfairly and unreasonably when the respondent refused to increase 
Mr Scull’s salary after the work value of the Position increased. 

60 I made the following findings in my original decision which were not overturned on appeal (see Health Services Union of 
Western Australia (Union of Workers) v Director General of Health as the delegate of the Minister of Health (2010) 91 
WAIG 234): 

80 Given the above exchange, I find that after Mr Scull raised this issue with Mr Seeds, he confirmed that it was open 
for Mr Scull to negotiate an increase to the salary of the Position if work value increases to senior positions within 
the Department impacted on the work undertaken by the Head of the Department, that is the Position. … 

… 
86 It was also not in dispute and I find that after the work value of the Position occupied by Mr Scull was not reviewed 

as part of the HPR process, Mr Scull asked the respondent to adjust the relativity of his salary with respect to other 
senior positions within the Department in consideration of the outcome of the HPR on 24 November 2005. … 

… 
91 Mr Seeds’ memorandum dated 6 January 2003 to Mr Scull, which I have found forms part of Mr Scull’s contract of 

employment, states that Mr Scull was not automatically entitled to have his salary adjusted as a result of internal 
changes to the work value of senior positions and any increase to the salary of the Position, apart from automatic 
salary adjustments, was dependent on work value changes to the Position.  At the time Mr Seeds also accepted the  
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proposition put to him by Mr Scull that if internal relativities with respect to senior positions within the Department 
changed and the value of work of the Position increased then Mr Scull could renegotiate his salary with the 
respondent. … 

61 It was not in dispute that in January 2003, through Mr Seeds, the respondent agreed that Mr Scull could renegotiate his contract 
if senior positions which reported to him were reclassified and received additional remuneration as a result of work value 
increases if this impacted on the work undertaken by the Position.  It was also not in dispute that after the respondent 
completed a review of the work value of positions which reported to the Position as part of the HPR, a number of positions 
were found to have an increased work value and the salaries of these positions were increased.  It was also not in dispute that 
after this application was lodged a review of the work value of the Award classification on which the Position is based took 
place and this position was reclassified on or about May 2009 from a Level 11 position to a Level 12 position, with effect from 
3 August 2003, based on an increase to the work value of the Position.  It was also the case and I find that on or about 
5 October 2009 the respondent advised Mr Scull that notwithstanding the increase to the work value of the Position since 
August 2003 it declined to pay Mr Scull the salary increase that he was seeking to restore the relativity of the Position to other 
senior positions within the Department. 

62 I find that it is unfair that the increased work value of the Position which resulted in the Position being reclassified, is not being 
recompensed by the respondent and is being absorbed into the existing salary of the Position.  Even though Mr Scull is in 
receipt of a salary which is significantly in excess of a Level 12 position under the Award I find that it is unjust that the salary 
of the Position was not increased to reflect work value changes to the Position as it denies Mr Scull a salary increase which is 
open to other employees when changes to the work value of their positions take place.  I also find that the respondent’s refusal 
to increase Mr Scull’s salary in light of work value changes to the Position and senior positions reporting to Mr Scull is unfair 
because Mr Scull and the respondent had an express agreement, which formed part of Mr Scull’s contract of employment, to 
the effect that if positions that reported to the Position were reclassified and this resulted in the value of the work of the 
Position increasing then Mr Scull could renegotiate the level of remuneration of the Position.  This agreement was also 
confirmed by Dr Montgomery in his memorandum to Mr Scull dated 10 July 2006 (see paragraph 12).  In reaching the 
conclusion that it is unfair that Mr Scull’s salary should absorb a salary increase related to work value changes I note that the 
respondent agreed to pay Mr Scull the market rate for the Position when he commenced in the Position which was higher than 
the relevant Award rate at the time and by not increasing the salary of the Position to reflect work value changes to the Position 
I find that this undermines the integrity of this rate of pay.  It is also the case that Dr Montgomery confirmed that duties 
required of the Position were more complex than a similar Level 12 position at Sir Charles Gairdner Hospital and that is why 
Mr Scull was and has been paid a higher salary than the position at Sir Charles Gairdner Hospital. 

63 I find that the status of the Position relative to other senior positions which report to it has diminished as a result of the 
respondent’s refusal to pay Mr Scull the salary increase he is seeking and I find that the respondent’s actions in this regard are 
unfair as this is contrary to undertakings given to Mr Scull when he commenced in the Position.  In my view there is a 
relationship between the level of the salary paid to the Position when compared to the salary of positions which report to it and 
I find that any diminution of this differential negatively impacts on the status of the Position.  Furthermore, Dr Montgomery 
confirmed that when Mr Scull was offered the Position, he assured him that the status of the Position would be retained and he 
gave evidence that the remuneration of a position and the seniority of a position with respect to positions which report to it are 
relevant to the status of a position. 

64 Dr Montgomery gave the following evidence during cross-examination: 
THE WITNESS:   Well, all the way through this, in all my discussions with Ed, I had indicated that the - the status of the 
position, and including remuneration, would be maintained at the previous level.  So on every occasion I met with Ed, 
that’s the position I had affirmed with him. 

(Transcript p 65) 
I - I appreciate that.  But I guess the point remains that - that - well, I suppose the issue is, would you agree that seniority 
could be reflected in the amount of money paid to a particular person?---Definitely. 
So with regard to that, would you then agree that retaining the seniority to the position is part of retaining the status to 
other positions?---Well, that - the flavour of status within a hospital environment more relates to the clinical status and the 
standing within the hospital community, not necessarily financial. 
But it can include that as well?---It - of course it can. 
Yes.  So would you agree with the proposition then that maintaining the remuneration with respect to the positions that 
report to the head of department is an important - is important in terms of maintaining status?---My own personal belief is 
yes, … 

(Transcript pp 71-72) 
65 I reject the respondent’s argument that the Arbitrator does not have the power to award the full quantum being claimed by the 

applicant on behalf of Mr Scull given the terms of s 44(13) of the Act when read in conjunction with s 39 as the quantum the 
applicant is seeking on behalf of Mr Scull includes salary increases prior to the date of the lodgement of this application.  This 
claim is for the relativity differential which currently exists between the Position and other senior positions which report to the 
Position and this differential has been accumulating since August 2003.  I find that as what is being sought by the applicant is 
the current salary differential between the Position and other senior positions which report to it, the remedy being sought by the 
applicant does not involve retrospectivity.  If I am wrong in reaching this conclusion, which I do not concede, I find that the 
relativity differential that is due to Mr Scull should be the quantum which has accumulated since the date of this application, 
which is 23 September 2008, given Mr Scull’s repeated attempts to resolve the dispute about his salary since 2005 and the 
tardy manner in which this issue was dealt with by the respondent. 
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66 I have already heard from the parties and determined the quantum due to Mr Scull with respect to the claim made by the 
applicant on behalf of Mr Scull.  Following are the orders, which were suspended by the Full Bench: 

1. THAT the salary of the position of Head of Department, Medical Engineering and Physics (position 
number 103229) at Royal Perth Hospital held by Mr Edward Scull be increased to reflect the relativity of this 
position to other senior positions within the Department of Medical Engineering and Physics at the level it was 
when Mr Scull commenced employment in the position. 

2. THAT the salary levels contained in Column 3 of the table in the Internal Memorandum to the Chief Executive 
South Metropolitan Area Health Service from Mr Gregory dated 2 September 2009 be applied to the position of 
Head of the Department, Medical Engineering and Physics at Royal Perth Hospital held by Mr Scull. 

As the quantum in Order 2 was not appealed by the respondent I find that it is appropriate to issue an order that the respondent 
apply the salary differential as contained in this order to the Position. 

67 A minute of proposed order will now issue in these terms. 
 

 

2012 WAIRC 00082 
DISPUTE RE APPLICATION OF AWARD AMENDMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1972 FOR THE HOSPITALS FORMERLY COMPRISING THE 
METROPOLITAN HEALTH SERVICES BOARD IN THE PERSON OF DR PHILLIP 
MONTGOMERY, EXECUTIVE DIRECTOR, ROYAL PERTH HOSPITAL, SOUTH 
METROPOLITAN AREA HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE TUESDAY, 14 FEBRUARY 2012 
FILE NO PSACR 26 OF 2008 
CITATION NO. 2012 WAIRC 00082 
 

Result Order and declaration issued 
Representation 
Applicant Mr M Swinbourn 
Respondent Mr R Andretich (of counsel) 
 

Order 
HAVING HEARD Mr M Swinbourn on behalf of the applicant and Mr R Andretich of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. DECLARES THAT Mr Edward Scull was treated unfairly, unjustly and unreasonably when the respondent 
refused to increase his salary after the work value of the position of Head of Department, Medical Engineering 
and Physics (position number 103229) at Royal Perth Hospital and senior positions reporting to this position 
increased. 

2. ORDERS THAT the salary of the position of Head of Department, Medical Engineering and Physics (position 
number 103229) at Royal Perth Hospital held by Mr Edward Scull be increased to reflect the relativity of this 
position to other senior positions within the Department of Medical Engineering and Physics at the level it was 
when Mr Scull commenced employment in the position. 

3. ORDERS THAT the salary levels contained in Column 3 of the table in the Internal Memorandum to the Chief 
Executive South Metropolitan Area Health Service from Mr Gregory dated 2 September 2009 be applied to the 
position of Head of the Department, Medical Engineering and Physics at Royal Perth Hospital held by Mr Scull. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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2012 WAIRC 00078 
LEVEL OF DUTIES                                                                                                      

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD 

APPLICANT 
-v- 
THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 10 FEBRUARY 2012 
FILE NO PSACR 21 OF 2010 
CITATION NO. 2012 WAIRC 00078 
 

Result Order and Direction Issued 
 

Order and Direction 
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979; and 
WHEREAS the parties have agreed that directions should issue in respect of programming matters associated with the hearing, and 
have agreed to the terms of those directions; and 
WHEREAS the Public Service Arbitrator (the Arbitrator) is of the opinion that the issuing of the directions agreed by the parties 
will assist in the conduct of the hearing of the matter; 
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby: 

A. Orders that the direction issued by the Arbitrator on 11 November 2011 [2011 WAIRC 01015] be and is hereby 
rescinded. 

B. Directs: 
1. THAT the parties file a statement of agreed matters and facts by Thursday, 23 February 2012, that: 

(a) Identifies the names of all the persons who have previously filed a claim for reclassification, and that the 
parties agree, come within the scope of the matter, whose effective date will be the date that they first 
filed their claim (Group 1); 

(b) Identifies the names of all the persons who have not previously filed a claim for reclassification but that 
the parties agree come within the scope of the matter and the agreed effective date of their claim (Group 
2); 

(c) Establishes the Health sites and Departments that are relevant to the matter; 
(d) Identifies the different classes of positions that are the subject of the claim; 
(e) Establishes the process upon which the parties will expedite the arbitration of reclassification claims; 
(f) Identifies the positions that have been selected as representative frontline clerical positions that are to be 

the subject of arbitration. 
2. THAT the respondent file in the Commission and serve upon the applicant, witness statements for the witnesses 

it intends to rely upon by Monday, 26 March 2012. 
3. THAT the applicant file in the Commission and serve upon the respondent, witness statements for the witnesses 

it intends to rely upon by Monday, 23 April 2012. 
4. THAT the witness statements filed by the parties are to stand as the evidence in chief except the respondent may 

further examine its witnesses on matters that arise from the applicant’s statements and the applicant may further 
examine its witnesses on further matters that arise through the examination of the respondent’s witnesses that it 
could not have reasonably anticipated. 

5. THAT the applicant and respondent file in the Commission a Book of Agreed documents by Monday, 14 May 
2012. 
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6. THAT the parties file in the Commission a further Statement of Agreed Facts by Monday, 14 May 2012. 
7. THAT the parties provide a schedule of workplaces to be inspected and a proposed timetable for inspections by 

Monday, 14 May 2012. 
8. THAT each of the parties files in the Commission and serve upon the other an outline of the submissions and 

any authorities that each intends to make by Monday, 21 May 2012. 
9. THAT the Arbitrator conducts inspections of workplaces that are relevant to the proceedings on the following 

days: 

• Monday, 28 May 2012; 

• Tuesday, 29 May 2012; 

• Wednesday, 30 May 2012; 

• Thursday, 31 May 2012; and 

• Tuesday, 5 June 2012. 
10. THAT the Arbitrator hears the matter on the following days: 

• Tuesday, 12 June 2012; 

• Wednesday, 13 June 2012; 

• Thursday, 14 June 2012; 

• Monday, 18 June 2012; 

• Tuesday, 19 June 2012;  

• Wednesday, 20 June 2012; 

• Thursday, 21 June 2012; 

• Tuesday, 26 June 2012;  

• Wednesday, 27 June 2012; and 

• Thursday, 28 June 2012. 
11. In relation to the reclassification applications by Waitlist Clerks at Sir Charles Gairdner Hospital (ref: R08-116) 

directs: 
(a) THAT the respondent file in the Commission and serve upon the applicant, a written statement of the 

facts upon which the respondent relies to support the appeal and supporting witness statements by 
Tuesday, 10 April 2012. 

(b) THAT the applicant file in the Commission and serve upon the respondent, a written statement of the 
facts upon which the applicant relies to support the appeal and supporting witness statements by 
Tuesday, 17 April 2012. 

(c) THAT the Arbitrator hears the matter in so far as it relates to Waitlist Clerks at Sir Charles Gairdner 
Hospital on the following days: 

• Wednesday, 2 May 2012; and  

• Thursday, 3 May 2012. 
12. THAT there be liberty to apply. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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POLICE ACT 1892—APPEAL—Matters Pertaining To— 

2012 WAIRC 00112 
APPEAL AGAINST A DECISION OF THE COMMISSIONER OF POLICE TO TAKE REMOVAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2012 WAIRC 00112 
CORAM : CHIEF COMMISSIONER A R BEECH 

 COMMISSIONER S J KENNER 
 COMMISSIONER J L HARRISON 

HEARD : WEDNESDAY, 9 NOVEMBER 2011, TUESDAY, 14 FEBRUARY 2012 
DELIVERED : WEDNESDAY, 29 FEBRUARY 2012 
FILE NO. : APPL 47 OF 2011 
BETWEEN : DARREN WADDELL 

Appellant 
AND 
COMMISSIONER OF POLICE 
Respondent 

 

CatchWords : Removal of Police Officer - Loss of confidence by Commissioner of Police - What 
constitutes a further grounds of appeal - Distinction between submissions and grounds of 
appeal - Power to amend grounds of appeal - Application to tender new evidence

Legislation : Police Act 1892 (WA) s 33P, s 33P(2) and (3), s 33S; Industrial Relations Act 1979 (WA) 
s 26(1)(a) and (b), s 27(1)(l) and (m) 

Result : Application dismissed 
Representation: 
Counsel: 
Appellant : Mr M Lindsey-Temple 
Respondent : Ms D Scaddan 
 

Case(s) referred to in reasons: 
Aon Risk Services Australia Ltd v. Australian National University [2009] HCA 27; (2009) 239 CLR 175; 83 ALJR 951 at [58] 
The Attorney General in and for the State of Western Australia v. Cockburn Cement Ltd and Others (1982) 63 WAIG 6 
Robert Blakeman ATF the Blakeman Family Trust T/A McBride’s Collectables and Giftware v. Gudgin (2000) 80 WAIG 457 
Alistair Lindsay Gordon v. Commissioner of Police (2010) 90 WAIG 645; [2010] WAIRC 00334 
Hightime Investments Pty Ltd v. Lungan (No. 2) [2010] WASC 296 
Gerald Jean-Noel Laurent v. Commissioner of Police (2009) 89 WAIG 934; [2009] WAIRC 00515 

Reasons for Decision 
1 This is our unanimous decision.  The Notice of Appeal in this matter was filed on 30 August 2011 and contains two paragraphs 

stating the reasons why Mr Waddell says his removal from the WA Police on 3 August 2011 was harsh, oppressive or unfair: 
“(i) The decision was manifestly excessive when considering the available options, such as: a reprimand, a demotion 

and/or a transfer to another police station; 
(ii) In light of the particular acts being relied upon as the basis for a loss of confidence, there is no element of criminality 

of any level, nor is there any Court order putting the character of the Appellant in question, involved and the acts are 
based on complaints from a member of the public. The reasons for the said complaints will be relevant to these 
proceedings. 

The relief sought is the removal to be of no effect.” 
2 Following conciliation, which was unavailing, on 29 November 2011 the appeal was listed for hearing over two days to 

commence on 14 February 2012. 
The Application 
3 On 7 February 2012 counsel for Mr Waddell filed a Notice of Application (the application) for orders that leave be granted:  

a. to amend the original grounds of appeal,  
b. to summons witnesses, and  
c. to furnish the Commissioner of Police with new evidence. 
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4 Consequently, the day set aside for the commencement of the hearing was utilised to hear the application.  The Commissioner 
of Police opposed the application in its entirety. 

5 Although counsel for Mr Waddell was reluctant to describe the application as seeking to substitute new grounds of appeal, as 
distinct from seeking to amend the existing grounds of appeal, the application contains an entirely new Form 31 Notice of 
Appeal.  It has two pages of what are described as amended grounds of appeal.  The amended grounds of appeal do not contain 
the existing grounds and counsel confirmed that they are to be deleted and replaced by the amended grounds.  The amended 
grounds do not relate to the existing grounds; neither do they amend the existing grounds.    

6 Both in form as well as in substance, the application wholly replaces the existing Notice of Appeal and substitutes a new 
Notice of Appeal with grounds of appeal which are completely different to the existing grounds. 

7 At the conclusion of counsel’s submissions in support of the application the WAIRC sought to identify from the two pages of 
what are described as amended grounds of appeal precisely what are the grounds of appeal, as distinct from what appear to be 
submissions or observations.   Counsel then orally amended the application by deleting all, except for one, of what are 
described as amended grounds. 

8 Therefore, at the conclusion of counsel’s submissions it was clarified that the effect of the application, as amended, is to delete 
the existing grounds of appeal and replace them with the following, single ground: 

“The Commissioner has failed to attach the appropriate level of weight to the complainant’s; the appellant’s; 
and, the Commissioner’s evidence and materials relied upon in exercising his ultimate discretion.” 

The Legislation 
9 The starting point for any application to amend must be the rules governing such an application (Aon Risk Services Australia 

Ltd v. Australian National University [2009] HCA 27; (2009) 239 CLR 175; 83 ALJR 951, at [58]).  In this case, although the 
appeal is heard and determined by this Commission, the right to appeal against removal from the WA Police, and the appeal 
itself, are not contained in the Industrial Relations Act, 1979 (the IR Act); they are contained in the Police Act, 1892 (the 
Police Act).  Section 33S of the Police Act provides that the provisions of the IR Act listed in the Table apply, subject to that 
part of the Police Act, any necessary modifications, and any specific modifications set out in the Table, to and in relation to an 
appeal and a determination of an appeal instituted under the Police Act. 

10 Relevantly, the Table in s 33S applies the general provisions of the IR Act which give a power to amend.  These are s 27(1)(l) 
and (m) which provide as follows: 

27(1)   Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  
(l) allow the amendment of any proceedings on such terms as it thinks fit. 
(m) correct, amend, or waive any error, defect, or irregularity whether in substance or in form. 

11 The Table in s 33S does not modify or condition these powers.  Within the IR Act these powers are conditioned by the opening 
words of s 27(1) “Except as otherwise provided in this Act”; however the IR Act does not otherwise provide for the 
amendment of proceedings; therefore the power to allow an amendment of any proceedings, or to amend an error, defect or 
irregularity, in an appeal under the Police Act is unconditioned.   

12 This power has been held to apply to an amendment of grounds of an appeal under s 49 of the IR Act in The Attorney General 
in and for the State of WA v Cockburn Cement Limited and Others (1982) 63 WAIG 6.  In that matter, a Full Bench of the 
Commission dealing with an appeal from a decision of a single Commissioner allowed the grounds of appeal to be amended 
during the proceedings.  O’Dea P stated: 

“…I think that once the appeal is instituted, there is ample authority under section 27 to do what is necessary to 
enable the expeditious hearing and determination of all the relevant issues and for this purpose to allow amendment 
of the proceedings if amendment is thought to be appropriate.” 

13 In this context, it is as well to note that the Commission is not a court of pleadings, and that is recognised particularly where 
documents are completed by individual employees and employers who do not have benefit of legal training: Robert Blakeman 
ATF The Blakeman Family Trust T/A McBride’s Collectables and Giftware v Gudgin (2000) 80 WAIG 457.  Although in this 
case, Mr Waddell’s appeal was prepared by his solicitors, on other occasions appeals under Part IIB of the Police Act have 
been instituted and dealt with by the individual former member of the WA Police.  Therefore we consider the observation that 
the Commission is not a court of pleadings to be equally applicable to proceedings under Part IIB of the Police Act. 

14 An appeal under Part IIB of the Police Act is a discrete jurisdiction however s 27(1)(l) has been held to apply to an application 
to amend grounds of such an appeal.  In Laurent v Commissioner of Police (2009) 89 WAIG 934; [2009] WAIRC 00515 the 
applicant sought to add extensively to his grounds of appeal.  The WAIRC ultimately rejected almost all of the application.  At 
[57] the WAIRC noted: 

“We think there is some strength to the submission of the Commissioner of Police that much will depend upon the 
amendment sought.  An appeal under Part II of the Police Act is conditioned by a time limit of 28 days from the 
date the police officer is removed from office (s 33P(3)) and there is no express power granted to the WAIRC to 
extend the 28 day period.  Therefore we are not at all sure that the power in s 27(1)(l) would permit the substitution 
of completely new appeal grounds if to do so will create a new appeal, thereby effectively lodging an appeal out of 
time.  It is one thing to amend the grounds of an existing appeal; it is another to create an entirely new appeal.” 

15 In a subsequent matter, Gordon v Commissioner of Police (2010) 90 WAIG 645; [2010] WAIRC 00334 the applicant was 
permitted to amend grounds of appeal.  In relation to that part of the proposed amendments which was not an existing ground 
of appeal, Scott ASC referred to Aon Risk Services (cited above), holding at [27] that the proposed new ground arises from the  
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same, or substantially the same, facts as the other grounds.  Kenner C at [40] expressed some reservations whether the 
tentative view expressed in Laurent, by way of obiter, should on further consideration, ultimately be held to be correct.  He 
was not persuaded that the circumstance arose in Gordon, holding at [50] the proposed amendments did not alter the issue in 
controversy between the parties, that being whether the removal of the appellant by the respondent was unfair.   

16 In the application in this matter, the Commissioner of Police submits that the effect of the amendment sought will be to create a 
new appeal out of time.   The Police Act in s 33P(2) requires the notice of appeal to state the reasons for the decision being 
harsh, oppressive or unfair and s 33P(3) uses language strongly suggestive that the time limit of 28 days within which the 
appeal is to be lodged is not able to be extended: 

33P(3) The appeal shall not be instituted later than 28 days after the day on which the member was removed from 
office and shall not be instituted if the member has resigned under section 33O(1). 

17 Here, the appeal was instituted within time.  However, the amendment sought will wholly replace the existing grounds and 
render the response of the Commissioner of Police to the appeal redundant.  Both Mr Waddell and the Commissioner of Police 
will need to start again. 

18 Nevertheless, notwithstanding this consequence, the Police Act s 33S does not condition or restrict the broad power in the IR 
Act s 27(1)(l) to amend “any proceedings on such terms as the Commission thinks fit”.  Further, the Police Act s 33S applies 
s 26(1)(a) and (b) to an appeal and a determination of an appeal instituted under Part IIB of the Police Act.  Pursuant to 
s 26(1)(a) and (b) of the IR Act, the Commission shall act according to equity, good conscience and the substantial merits of 
the case without regard to technicalities or legal forms and is not bound by any rules of evidence.  Accordingly, s 27(1)(l) and 
(m) provide a quite wide power to amend any proceedings under Part IIB of the Police Act. 

19 The strong argument that s 33P(3) would not permit an amendment to grounds of appeal which will in effect institute a new 
appeal out of time must be balanced against the broad power to amend any proceedings on such terms as the Commission 
thinks fit.  In the absence of the Police Act conditioning or limiting s 27(1)(l), it would be wrong to conclude that s 33P(2), 
read together with the strong language in s 33P(3) directed to an appeal not being able to be instituted later than 28 days from 
the member’s removal from office, will prevent an amendment to grounds of appeal which are completely different to the 
existing grounds.  

20 The importance of s 33P(3) undoubtedly is that if an appeal has not been instituted within the time prescribed, the 
Commissioner of Police knows that there will be no appeal against the removal of the member concerned; the issue of his 
having lost confidence in the member is concluded.  Correspondingly, if an appeal has been instituted within time, the 
Commissioner of Police knows that the issue is not concluded because there is to be an appeal against the member’s removal.  
To allow an amendment to grounds of appeal which are completely different from the existing grounds does not alter whether 
or not an appeal has, or has not, been instituted within the time prescribed. 

21 The approach to such an application set out in Aon, which was not available to the WAIRC at the time of Laurent (above), 
suggests, contrary to the obiter comments in Laurent, that the power in s 27(1)(l) would in some circumstances, permit the 
substitution of completely new grounds of appeal.  The legislative background in Aon is different from the background here 
because the decisions in that matter turn upon the proper application of Court Procedures Rules, which are concerned with civil 
proceedings in courts and the ACT, to the facts in that matter.  However, the examination by the High Court of the purpose of 
those, and earlier, Rules is helpful.  At [68], the majority judgment notes:    

“Those earlier Rules provided the pattern for rules adopted by many courts in this country. They included power to 
correct errors, occasioned by way of “slip” or omission and mistakes in the identities of parties. The Rule which gave 
power to amend defects or errors in any proceedings contained the statement, in imperative terms: 

“and all necessary amendments shall be made for the purpose of determining the real question or issue raised 
by or depending on the proceedings”. 

The Rule containing the general discretionary power to amend pleadings or indorsements contained a similar 
command, except that the purpose of the amendments considered to be necessary was the determination of “the real 
questions in controversy between the parties”. There is no relevant distinction between questions or issues raised and 
controversies.” 

22 On that basis, the power in s 27(1)(l) and (m) would, in some circumstances, permit the substitution of completely new 
grounds of appeal at least to correct errors, occasioned by way of “slip” or omission or determine the real questions in 
controversy between the parties, without it being considered to be the institution of a new appeal out of time.  This list is not 
exhaustive. 

23 Therefore, an amendment to the grounds of appeal which is completely different from the existing grounds is able to be 
considered because of the wide power in s 27(1)(l) and (m) as applied by s 33S.  However, that does not mean that such an 
amendment is available for the asking: the filing of a notice of appeal doesn’t just preserve time.  Each case will turn upon its 
own facts and it will be, in each case, a matter for the discretion of the Commission acting according to equity, good 
conscience and the substantial merits of the case without regard to technicalities or legal forms, whether or not the application 
will be granted. 

24 Any consideration of the merits of such an application will necessarily include the legislative framework of instituting an 
appeal under Part IIB of the Police Act, the matters referred to Aon at [102], which have been conveniently listed by Scott ASC 
in Gordon at [26], and any other relevant consideration arising from the facts in the matter.    
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Consideration 
25 The precise amendment sought was identified late in the course of the proceedings and only following questions from the 

WAIRC to counsel.  The wording, as drafted in the application,  is set out earlier in these reasons.  In its terms, it is vague.  It 
fails to identify to which evidence and materials insufficient weight was given.  It suffers from the problem identified by Beech 
J in Hightime Investments Pty Ltd v Lungan (No. 2) [2010] WASC 296 at [40] and [41] with respect to a statement of claim 
when he stated: 

“In my opinion, these submissions reveal that par 28A is pleaded at an unsatisfactorily high level of generality. A 
statement of claim must not plead allegations at too high a level of generality. A pleading must be sufficiently 
particular to conform with one of the central objects of pleading - to inform the opposing party of the case that it 
must meet.” 

26 In the Commission’s general jurisdiction, the regulations prevent such a vague ground of appeal from being accepted.  
Regulations 102(2) and (3) state: 

(2) The notice of appeal must clearly and concisely set out the grounds of appeal and what alternative decision 
the appellant seeks. 

(3) Without affecting the operation of subregulation (2), it is not sufficient to allege that a decision or part of it 
is against the evidence or the weight of evidence or that it is wrong in law.  The notice must specify the 
particulars relied on to demonstrate that it is against the evidence and the weight of evidence and the 
specific reasons why it is alleged to be wrong in law. 

27 These regulations are designed to avoid in an appeal the very issues which are thrown up by the amendment sought in the 
application.  If the purpose of the power to amend in s 27(1)(l) is to “enable the expeditious hearing and determination of all 
the relevant issues” (per The Attorney General in and for the State of WA v. Cockburn Cement Limited and Others referred to 
above), allowing the amendment would not serve that purpose. 

28 Further, it is not clear to us what is meant by the word “the Commissioner’s evidence and materials relied upon”.  On our 
preliminary pre-reading of the materials filed by the Commissioner of Police we detected no “evidence” in the accepted sense. 

29 Counsel’s suggestion that the WAIRC could require particulars of the ground of appeal now to be filed is, in our view, 
conditional upon the proposed ground of appeal being in an acceptable form.  The fact that particulars are necessary in order to 
inform the Commissioner of Police of the case he must meet illustrates the inadequacy of the proposed ground for the purpose 
it is meant to serve. 

30 We would dismiss the application for this reason.  The inadequacy of the proposed amendment means there is no proper basis 
to consider the merits of the application. 

31 The application to amend being unsuccessful, the balance of the application to summons witnesses and to furnish new evidence 
falls away and need not be considered.  An order dismissing the application now issues. 

____________________________ 
 

2012 WAIRC 00111 
APPEAL AGAINST A DECISION OF THE COMMISSIONER OF POLICE TO TAKE REMOVAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DARREN WADDELL 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S J KENNER 
 COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 29 FEBRUARY 2012 
FILE NO/S APPL 47 OF 2011 
CITATION NO. 2012 WAIRC 00111 
 

Result Application dismissed 
Representation 
Appellant Mr M Lindsey-Temple, of counsel 
Respondent Ms D Scaddan, of counsel 
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Order 
The WAIRC, pursuant to the powers conferred on it under s 33S of the Police Act, 1892, hereby orders –  

THAT the application to amend the grounds of appeal, to summons witnesses and to furnish new evidence be dismissed. 

(Sgd.)  A R BEECH, 
Chief Commissioner. 

[L.S.] On Behalf of the Western Australian Industrial Relations Commission. 

 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2012 WAIRC 00080 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL APPLETON 
APPLICANT 

-v- 
SHARYN O'NEILL, DIRECTOR GENERAL,  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 10 FEBRUARY 2012 
FILE NO. U 200 OF 2011 
CITATION NO. 2012 WAIRC 00080 
 

Result Direction issued 
 

Direction 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979 filed out of time; and 
WHEREAS the application for an extension of time was set down for a Directions hearing on the 10th day of February 2012; and 
WHEREAS the Commission is of the opinion that the issuing of the directions will assist in the conduct of the hearing of the 
matter; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs: 

1. THAT the applicant file and serve on the respondent any witness statements setting out all evidence in chief, 
attaching appropriate documents, and an Outline of Submissions fourteen days prior to the date of the hearing. 

2. THAT the respondent file and serve on the applicant any witness statements and Outline of Submissions seven 
days prior to the date of the hearing. 

3. THAT the parties liaise with a view to filing an Agreed Bundle of Documents. 
4. THAT a hearing of the application for an extension of time shall be set down for one day's duration. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2012 WAIRC 00108 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL BOLLARD 
APPLICANT 

-v- 
WESTCON CONTRACTING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 28 FEBRUARY 2012 
FILE NO/S U 203 OF 2011 
CITATION NO. 2012 WAIRC 00108 
 

Result Application discontinued 
Representation 
Applicant Mr P Bollard 
Respondent Mr C Apostoles 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 25 January 2012 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 15 February 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

 
THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00092 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KEVIN TERRENCE BOURKE 
APPLICANT 

-v- 
NORILSK NICKEL AUSTRALIA PTY LTD (ABN 71 076 976 906) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 23 FEBRUARY 2012 
FILE NO/S B 194 OF 2011 
CITATION NO. 2012 WAIRC 00092 
 

Result Application discontinued by leave 
Representation 
Applicant Mr S Heathcote of counsel 
Respondent Mr B Jackson of counsel 
 



260                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

Order 
Whereas the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 hereby orders –  
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00064 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ROBERT BRIERLEY 
APPLICANT 

-v- 
ALCHEMY RESOURCES LIMITED 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 8 FEBRUARY 2012 
FILE NO. B 205 OF 2011 
CITATION NO. 2012 WAIRC 00064 
 

Result Direction issued 
Representation  
Applicant Mr M Cox of counsel 
Respondent Mr J Long of counsel 
 

Direction 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 8th day of February 2012 the Commission convened a conference for the purpose of conciliating between the 
parties and scheduling the hearing of the matter; and 
WHEREAS the Commission is of the opinion that the issuing of the Directions will assist in the conduct of the hearing of the 
jurisdictional issue; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs: 

1. THAT the respondent file and serve written submissions dealing with the issue of jurisdiction and any witness 
statements by the 22nd day of February 2012. 

2. THAT the applicant file and serve written submissions and any witness statement by the 7th day of March 2012. 
3. THAT the respondent file and serve any response by the 14th day of March 2012. 
4. THAT the parties confer with a view to providing a Statement of Agreed Facts. 
5. THAT the matter be listed for hearing for half a day. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2012 WAIRC 00099 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RONGEN CHI 
APPLICANT 

-v- 
MONDO ELECTRONICS 2000 PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 27 FEBRUARY 2012 
FILE NO/S B 87 OF 2011 
CITATION NO. 2012 WAIRC 00099 
 

Result Application discontinued 
Representation 
Applicant Mr R Chi 
Respondent Mr N Pakes (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 20 June 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS the conference was adjourned to enable the applicant to seek legal advice; 
AND WHEREAS the Commission advised the parties the conference would be reconvened in two weeks; 
AND WHEREAS on 7 July 2011 the applicant advised the Commission that he had sought advice and he wished the conference to 
be reconvened; 
AND WHEREAS the Commission was advised that the applicant commenced proceedings against the respondent in the 
Magistrate’s Court; 
AND WHERAS the Commission advised the applicant that the conference would not be reconvened until after proceedings in the 
Magistrate’s Court had been finalised. 
AND WHEREAS on 1 February 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00138 
ALLEGED UNFAIR DISMISSAL CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PAUL COWAN 

APPLICANT 
-v- 
SHARYN O'NEILL DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 12 MARCH 2012 
FILE NO/S U 72 OF 2011 
CITATION NO. 2012 WAIRC 00138 
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Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 21st day of June 2011 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties agreed to continue negotiations with a view to resolving the matter; and 
WHEREAS on the 17th day of February 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00093 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LEZA HOWIE 
APPLICANT 

-v- 
NORILSK NICKEL AUSTRALIA PTY LTD (ABN 71 076 976 906) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 23 FEBRUARY 2012 
FILE NO/S B 195 OF 2011 
CITATION NO. 2012 WAIRC 00093 
 

Result Application discontinued by leave 
Representation 
Applicant Mr S Heathcote of counsel 
Respondent Mr B Jackson of counsel 
 

Order 
Whereas the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 hereby orders –  
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00140 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES QUENTIN JACKSON 
APPLICANT 

-v- 
SOUTH WEST ABORIGINAL MEDICAL SERVICE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 12 MARCH 2012 
FILE NO/S B 136 OF 2011 
CITATION NO. 2012 WAIRC 00140 
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Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on Friday the 21st day of October 2011 the Commission convened a conference for the purpose of conciliating between 
the parties; and 
WHEREAS a report back conference was convened on Thursday the 24th day of November 2011; and 
WHEREAS on the 1st day of February 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2011 WAIRC 01083 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2011 WAIRC 01083 
CORAM : COMMISSIONER S J KENNER 
HEARD : TUESDAY, 29 NOVEMBER 2011 
DELIVERED : TUESDAY, 29 NOVEMBER 2011 
FILE NO. : U 160 OF 2011 
BETWEEN : MS PATRICIA MARGARET JONES 

Applicant 
AND 
SOFTBALL WA 
Respondent 

 

Catchwords : Industrial Law (WA) – Alleged unfair dismissal – Application filed outside of time – 
Application for extension of time – Principles applied – Extension of time granted.  

Legislation : Industrial Relations Act 1979 s 29(1)(b)(i), s 29(3)
Result : Extension of time granted 
Representation: 
Applicant : Ms P Jones 
Respondent : No appearance 
 

Case(s) referred to in reasons: 
Malik v Paul Albert Director General, Department of Education of Western Australia (2003) 84 WAIG 683 

 
Reasons for Decision 

Ex Tempore 
1 This application was received in the Registry of the Commission on 23 September 2011 and filed on 26 September 2011.  

Given the date of dismissal in the particulars of claim being 16 August 2011 self-evidently the application is outside of the 28 
day time limit prescribed for bringing claims of this kind pursuant to section 29(1)(b)(i) of the Act.  The Commission has 
discretion to consider extending the 28 day time limit under section 29(3) of the Act if it considers it unfair not to do so. 

2 The applicant has given evidence that she was informed by email of her dismissal on 16 August 2011 in relation to a proposed 
travel plan which took her overseas shortly after her dismissal according to the particulars, from 22 August 2011 to 
17 September 2011.  Ms Jones has given evidence that in the circumstances she was not made aware that her planned holiday 
would cause any difficulties and the first she heard of this was an email to her from Mr Howard on behalf of the respondent 
terminating her part time employment. 

3 She now says that dismissal was unfair and at least it seems on the evidence this afternoon she seeks compensation for loss. 



264                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

4 The principles in relation to an extension of time for bringing claims such as these are well settled.  I refer to the decision of 
the Industrial Appeal Court in Malik v Paul Albert Director General, Department of Education of Western Australia (2003) 
84 WAIG 683.  In that judgement the court set out the relevant principles, in particular at par26 six factors which are to be 
considered. I have regard to those factors.  Firstly special circumstances are not necessary but the court must be satisfied 
positively that the prescribed period should be extended.  Secondly, action taken by the applicant to contest the termination 
will be relevant as it will show that the decision to terminate is actively contested.  Thirdly, prejudice to the respondent caused 
by any delay will be a relevant factor.  Fourthly, the mere absence of prejudice to the respondent is insufficient alone to justify 
an extension of time.  Fifthly, the merits of the substantive application may be taken into account.  Finally, consideration of 
fairness between the applicant and other persons is a relevant consideration. 

5 Having regard to the relatively short period of time from when the application ought to have been filed on 13 September 2011 
to when it was filed on 23 September 2011 I am satisfied that the period of delay outside of the 28 day time limit, whilst not 
insignificant, is not excessive.  Secondly, the reason for the delay on the evidence of Ms Jones is that she did travel out of the 
State overseas on a pre-planned holiday and has given evidence that prior to doing so, she endeavoured to file a claim under s 
29(1)(b)(i) electronically using the Commission’s online registration process but was unable to do so.  She did have some 
communications with a Registry officer about this matter before she departed for overseas.  Immediately on her return on the 
evidence, Ms Jones sought the assistance of family members and advice and promptly lodged her application, again online, 
which as I have said was received in the Registry on 23 September 2011. 

6 Having regard to the evidence, I am satisfied that there is an arguable claim bought by Ms Jones in terms of the merits, 
although the Commission can only consider this issue on a broad brush way at this stage.  Certainly in the absence of any 
evidence or submissions from the respondent that is my view.  There is no prejudice that can be identified by the respondent as 
it has failed to appear.  In my view fairness dictates in this situation that there ought to be an order extending the time within 
which the application may be brought to the current date that is 29 November 2011. 

7 Accordingly the Commission will order, for the reasons I have just briefly identified, that the time for the filing of the 
application be and is hereby extended to 29 November 2011 and the substantive application will be listed for hearing on a date 
to be fixed by the Commission in the New Year. 

 
 

2012 WAIRC 00100 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS PATRICIA MARGARET JONES 
APPLICANT 

-v- 
SOFTBALL WA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 27 FEBRUARY 2012 
FILE NO/S U 160 OF 2011 
CITATION NO. 2012 WAIRC 00100 
 

Result Application Discontinued by Leave 
Representation 
Applicant Ms P Jones 
Respondent Mr T Howard 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2012 WAIRC 00139 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATRINA LEE LINDSAY 
APPLICANT 

-v- 
NORTH KALGOORLIE PRIMARY SCHOOL P&C INC. 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 12 MARCH 2012 
FILE NO/S U 143 OF 2011 
CITATION NO. 2012 WAIRC 00139 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 20th day of October 2011 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties agreed to continue discussions in an effort to resolve the matter; and 
WHEREAS on the 10th day of January 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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Result Order issued 
Representation 
Applicant Mr S Millman of counsel 
Respondent Mr R Bathurst of counsel 
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Order 
Having heard Mr S Millman of counsel on behalf of the applicant and Mr R Bathurst of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders –  

THAT unless within 28 days from the date of this order the applicant indicates his intention to proceed with this 
application, either through instructions to his solicitor or by contact with my Associate, then the application will be 
dismissed.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00062 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2012 WAIRC 00062 
CORAM : COMMISSIONER S J KENNER 
HEARD : THURSDAY, 17 NOVEMBER 2011, MONDAY, 3 OCTOBER 2011, WRITTEN 

SUBMISSIONS 17 NOVEMBER, 21 NOVEMBER & 22 NOVEMBER 2011 
DELIVERED : THURSDAY, 9 FEBRUARY 2012 
FILE NO. : B 153 OF 2011 
BETWEEN : FRANK MORETTI 

Applicant 
AND 
H J HEINZ CO AUSTRALIA LTD 
Respondent 

 

Catchwords : Industrial law (WA) - Contractual benefits claim - Interpretation of terms of contract - 
Principles applied - Application dismissed.

Legislation : Industrial Relations Act 1979 s 29(1)(b)(ii); Insurance Act 1973 (Cth) 
Result : Application dismissed 
Representation: 
Counsel: 
Applicant : Mr P Mullally as agent 
Respondent : Ms S Beard 
 

 
Case(s) referred to in reasons: 
Malik v Bank of Credit and Commercial International SA (INLIQ) (1997) 26 ICR 462; 
Riverwood International Australia Pty Ltd v McCormick  (2000-01) 177 ALR 193; 
Woods v VM Car Services (Petersborough) Ltd (1981)) 10 ICR 666; 
Case(s) also cited: 
Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 
Goldman Sachs JB Were Services Pty Ltd v Nikolich (2007) FCAFC 120 
Pacific Carriers Ltd v BNP Paribas (2004) 218 CLR 451 
Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165  

 
Reasons for Decision 

1 Mr Moretti started work at H J Heinz and Co Australia Ltd in September 1983.  He was the Field Sales Manager for the 
Western Australian operations of the business. On 19 August 2011 he was dismissed from his employment in circumstances 
that are controversial. The dismissal of Mr Moretti is being challenged elsewhere. 

2 As part of his terms of employment, Mr Moretti says he was entitled to a salary continuance scheme if he became incapacitated 
for work by reason of sickness or injury.  On the day prior to his dismissal, Mr Moretti visited his doctor and was diagnosed 
with a stress condition.  He forwarded a medical certificate to Heinz.  He claims to be entitled to salary continuance under his 
former contract of employment because he remains incapacitated, despite no longer being an employee of the company. 
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3 Heinz say that Mr Moretti is not entitled to salary continuance on several grounds.  First it contends that in accordance with its 
policies, which apply to salary continuance, this benefit is at the discretion of the company.  Further, salary continuance does 
not apply to a person who ceases to be an employee.  Finally, the benefit is able to be cancelled if the employee is in breach of 
his contract of employment, which Heinz says was the case in this matter. 

4 To deal with Mr Moretti’s claim, several issues need to be considered.  The first is what were Mr Moretti’s terms and 
conditions of employment and did they include an entitlement to salary continuance that was subject to the policies of Heinz?  
Second, if a salary continuance benefit extended to Mr Moretti, what were the conditions attaching to it?  Thirdly, in the 
circumstances of Mr Moretti’s absence from work, and subsequent dismissal, were those conditions met? 

Terms and conditions of employment  
5 It is common ground that Mr Moretti signed a written contract of employment with Heinz dated 4 September 2000. This 

seemingly reflected changes to his position and terms and conditions which had taken effect by this time. The relevant part of 
the letter commences at cl 20 as follows: 

“20. Change of Terms 
Should any of the above conditions require review whilst you are in your current position, this should be 
undertaken through discussion and agreement between your manager and you. 

21.  All Previous Agreements Superseded 
This contract and the documents specified later in this clause constitute the entire agreement between you and 
Heinz Wattie’s Australasia and supersede all previous representations, negotiations, commitments and 
communications, either written or oral, between the parties. The documents are: 
(a) Your job description as altered from time to time; 
(b) To the extent that it is applicable to your employment, relevant legislation, the Heinz Wattie's 

Australasia Employee Work Rules, Manuals and Policies / Heinz Wattie's Australasia grievance and 
dispute procedures together with any amendments or revisions thereto. 

22. Jurisdiction 
This agreement is made under the applicable Australian federal and respective state laws. 

23. Acceptance 
Please review the above and sign the enclosed duplicate copy of this letter in acknowledgement of your receipt 
and agreement to the terms contained herein. 
For the conditions of the contract to become effective a signed copy of the contract must be returned to me 
within two weeks of the date of issuance. 
If a signed copy of the contract is not received within two weeks of the issuance date then the contract offer will 
be withdrawn and any subsequent agreement / acceptance will not be applied retrospectively. 
Attached are additional terms and conditions applicable to your position at the date of commencement, they 
include details in respect of: 
Company Vehicle 
Salary Continuance/Income Protection 
Redundancy 

… 
Salary Continuance / Income Protection 
In cases of extended absence due to illness, salary continuance insurance is provided which will maintain your base salary 
at 100% for the first 90 days and 80% thereafter while you remain unfit for work for a further period of up to two years, 
as detailed in the H J Heinz welfare policy.” 

6 Heinz contended that as at the time of Mr Moretti’s dismissal, the terms of Heinz’ policy for salary continuance (as amended 
on 9 August 2011) was that contained in the book of documents as exhibit A1 at pp 81-85.  A copy of this policy document 
was provided to Mr Moretti’s agent by Heinz and was tendered by Mr Moretti in support of his claim.  Exhibit A1 also 
contains, at pp 66 – 70 what was said by Heinz to be the relevant salary continuance policy in effect at the time Mr Moretti 
signed the contract in September 2000.  As mentioned later in these reasons, Mr Moretti, however, disputed that on a proper 
interpretation of his contract, the policies applied to his entitlement to salary continuance. 

7 Mr Moretti challenged Heinz’ capacity to be a “self-insurer” for the purposes of salary continuance, as specified in its policy. 
He says that Heinz has led no evidence that it is an “insurer” for the purposes of the Insurance Act 1973 (Cth).  Mr Moretti 
says in effect what the company offered him, was a modified sick leave scheme.  In support of this contention, Mr Moretti 
called evidence from Mr Pugh, a financial planner.  He gave evidence about the general features of income protection and 
salary continuance schemes, about which he has some knowledge. 

8 Despite this contention and the evidence in this respect, I am not persuaded that the scheme operated by Heinz is unlawful. The 
Insurance Act 1973 (Cth) regulates the provision of insurance business by general insurers as bodies corporate for the benefit 
of policy holders. The authority to conduct such a business is regulated by the Australian Prudential Regulatory Authority.  
Heinz, from the material before the Commission, is not in the insurance business as a general insurer.  It is, at least as set out in  
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Mr Moretti’s claim, in the business of the manufacture and distribution of food products. There would appear to be nothing in 
the Insurance Act 1973 (Cth) to preclude an employer from directly providing its employees a benefit, in the nature of salary 
continuance, to cover absences due to illness or injury. 

9 Mr Moretti accepts that it is cl 23 of the contract document signed in September 2000 that governs the benefits he now claims.  
What he says, however, is that the clause itself confers the benefit of salary continuance in the terms set out.  It is contended 
the policies of Heinz cannot alter or impair this entitlement for a range of reasons.  First, Mr Moretti says that he did not agree 
to any changes in the policy since 2000, and there was no evidence that he did so.  Second, provisions of the policy conflict 
with the terms of cl 23 itself, such that to apply the policy in the manner contended by Heinz, would fundamentally alter the 
nature of the benefit conferred on Mr Moretti by his agreement, to effectively render it worthless to him in the present 
circumstances:  Riverwood International Australia Pty Ltd v McCormick (2000-01) 177 ALR 193. Third, to enable Heinz to 
now deny liability under Mr Moretti’s contract, would constitute a breach of the implied term of trust and confidence in the 
employment relationship between himself and the company:  Woods v VM Car Services (Petersborough) Ltd (1981)) 
10 ICR 666; Malik v Bank of Credit and Commercial International SA (INLIQ) (1997) 26 ICR 462. 

10 Each of those contentions needs to be evaluated in light of the documentary and oral evidence before the Commission. 
11 It is undoubted that contracts of employment may contain terms obtained from other documents that are expressly incorporated 

into the contract itself.  As to the general principles in this regard, the learned authors in Macken’s Law of Employment Seventh 
Edition observe as follows at par 4.490: 

“[4.490] The contract of employment may include contractual terms contained in other documents and may explicitly 
refer to these other documents as forming part of the employment contract.302 The contract of employment could 
incorporate by express reference the terms and conditions set out in modern awards, national employment standards or 
industrial agreements or instruments, see [6.260]. Contracts of employment quite commonly refer to company manuals, 
handbooks, codes, workrules containing company “policies and procedures”, 303 “instructions and memoranda”.304 But 
not every manual 305 or employer's code of practice (even if expressly mentioned) forms part of the terms of the contract 
of employment. 306 These may operate as guidelines not intended to have contractual force. Other documents may also be 
incorporated into the contract without express reference in the letter of offer or contractual document. The question is - 
What did the parties intend?  A sheet of paper attached to an employment offer with details of pay, leave etc suggests that 
the parties intend it to form part of the contract; similarly, a document given to the employee with the letter of offer which 
includes details of common employee entitlements suggests that the parties intend it to form part of the contract.307

 The test of whether a document imposes contractual obligations is the intention of the parties, based on whether a 
reasonable person would conclude that the person making the promise intended to be contractually bound by the 
statement: 

It is not the subjective beliefs or understandings of the parties about their rights and liabilities that govern their 
contractual relations. What matters is what each party by words and conduct would have led a reasonable 
person in the position of the other party to believe ... That, normally requires consideration not only of the text, 
but also of the surrounding circumstances known to the parties, and the purpose and object of the transaction.308 
” 

12 In the case of policies and procedures manuals and the like, it is also often the case that they are expressed as “subject to 
variation from time to time” or words to this effect.  This was the subject of consideration in Riverwood, where both Mansfield 
and North JJ, at pars 111, 150 and 152, doubted, without deciding the point, whether it would be open to an employer to 
unilaterally vary a company policy or procedure so as to have contractual effect, without first obtaining the agreement of the 
employee.   

13 It is clear by cl 21 of Mr Moretti’s contract, that a number of documents were specifically incorporated. These included the 
Heinz “Employee Work Rules, Manuals and Policies”…“together with any amendments or revisions thereto”.  By the 
combined effect of cl 23 and the Appendix to the contract, the benefit of salary continuance is set out, again, with the qualifier 
“as detailed in the HJ Heinz welfare policy”.  Given that the terms of the contract are to be construed as a whole, it is 
reasonable to conclude that the “Heinz welfare policy” referred to in the Appendix, is one of the policies referred to in cl 21(b) 
of the contract. 

14 In terms of the policy documents contained in exhibit A1, in the bundle of documents tendered by Mr Moretti, as noted above, 
two sets of documents are in evidence. Whilst it was not entirely clear, it seems that the policy in effect relating to salary 
continuance, as at the time Mr Moretti signed the contract in September 2000, appears at pp 66 – 70 of exhibit A1.  A covering 
email from Ms Beard, Heinz’s Employee Relations Manager to Mr Moretti’s agent Mr Mullally, of 6 October 2011, at p 65 of 
exhibit A1, sets this out.  The email also refers to Mr Moretti’s contract being “updated” on 10 September 2011.   

15 It was further said in Ms Beard’s email, that notices of changes to policies were advised to employees via the company’s 
intranet. As against that evidence, Mr Moretti testified that since the signing of his contract in September 2000, there has been 
no discussion between him and Heinz about changes to his terms and conditions of employment.  Mr Moretti was taken to a 
letter of 19 August 2011 from Ms Beard to Mr Mullally.  The letter was at p 15 of exhibit A1.  It refers to Mr Moretti’s 
summary dismissal and in relation to salary continuance, it says “… in any event, [it] is at the discretion of the HR Director, 
and expressly contingent on the employee not breaching of one or more of the conditions of the Company Policies, Procedures 
or guidelines).”  Mr Moretti testified that the first time he was aware of these conditions, was on receipt of this letter.   

Conditions attaching to salary continuance 
16 On the basis of the evidence adduced in this matter, I am satisfied that the terms and conditions of Mr Moretti’s employment as 

at September 2000, were those set out in the letter of appointment of 4 September 2000.  By cl 21 of that letter, specific 
policies of Heinz were expressly incorporated into Mr Moretti’s contract.  The salary continuance / income protection  
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provision, in the contract appendix, is to be read with the relevant policy, the “HJ Heinz welfare policy”.  As I have already 
observed above, this can only be sensibly read as a reference to the policies referred to in cl 21(b) of the contract, which 
formed part of the agreement which Mr Moretti signed.  I cannot accept, from the construction of the terms of the letter that 
Mr Moretti’s entitlement to salary continuance under cl 23, is to be considered as severed from the policies expressly said to 
govern its application. 

17 The policy documents in relation to salary continuance were tendered by Mr Moretti.  As noted, there was some controversy as 
to whether the policy documents at pp 66-70 and pp 81-85 of exhibit A1 had been established by Heinz as the relevant policies 
at the material times. 

18 It is trite to observe however, that in an application such as the present, it is for Mr Moretti to establish his claim on the balance 
of probabilities. Having concluded that Mr Moretti’s entitlement to salary continuance was, by his contract of employment, 
subject to the policies of Heinz, it is for him to establish his claim, consistent with the policies. This is so as the Commission is 
not persuaded that Mr Moretti’s contractual entitlement to salary continuance is confined only to what the appendix to 
Mr Moretti’s letter of appointment says.  It must also be read subject to and consistent with the Heinz policies which are 
expressly referred to. 

19 Therefore, to approach the matter most favourably to Mr Moretti, given the onus is on him, I must accept the content of 
exhibit A1, and the salary continuance policies tendered by him. To not do so, means his claim must fail at the first hurdle, in 
that he has not established the terms and conditions from which he seeks to now derive a benefit. 

20 On Mr Moretti’s case, he says he did not agree to any changes to his terms and conditions of employment after 15 September 
2000.  Thus, his contention is that it is only the contract he then signed which still binds him and Heinz.  In exhibit A1, at p 65, 
Ms Beard on behalf of Heinz, in an email to Mr Moretti’s agent, enclosed a copy of the salary continuance policy said to be in 
effect at the time.  Whilst the effective date of the policy is not on the document itself, it does say it replaces an existing policy 
dated 20 January 1998.  This is consistent with it being in effect as at 4 September 2000, the date of Mr Moretti’s appointment 
letter. 

21 Whilst Mr Moretti argued that the effect of cl 21 of the 4 September 2000 letter meant such a policy should be regarded as 
superseded and of no effect, I do not consider this to be the correct interpretation of this clause.  What cl 21 does in my view, is 
to override any prior representations or commitments made to Mr Moretti, that are not in the form of the formal policies of 
Heinz specifically referred to in the letter.  Further, I am also not persuaded that cl 20 of the contract, dealing with consultation 
and agreement on the “above” conditions, has application.  By its terms, it does not extend to amendments to policy based 
benefits, which, by the terms of cl 21(b) may be altered over time. 

22 A consideration of the policy at exhibit A1 pp 66-70 makes it plain that the benefit of salary continuance applies to salaried 
employees of Heinz who are absent from work through personal sickness or injury.  It is also clearly intended to replace what 
would otherwise be contractual entitlements of staff to sick leave. The benefits under the policy are considerably more 
generous.  Such policies, of course, cannot have the effect of overriding any statutory entitlements to sick leave an employee 
may have. 

23 From a consideration of the policy wording as a whole, adopting the ordinary and natural meaning of the language used, it was 
in my opinion, not intended to apply after termination of an employee’s employment.  This is clear by the first dot point under 
the heading “5. Cessation of Salary Continuance” on p 67 of exhibit A1. The other parts of the policy are replete with 
references to “employee” and “employees”, meaning current employees of Heinz.  The policy also refers to the requirement for 
employees to exhaust existing sick leave entitlements, prior to being eligible to access the extended salary continuance benefit. 
Sick leave entitlements do not survive termination of employment.  Further, there is a section dealing with an emphasis on 
rehabilitation, at p 67 of exhibit A1, to the effect that “the focus of this policy is to provide a level of income and employment 
security, with a view to an early recovery and return to work.” This further reinforces the interpretation of the policy as 
extending benefits only to staff who remain employed by Heinz. 

24 I therefore cannot see any entitlement arising in favour of Mr Moretti under this policy. 
25 Assuming for present purposes it was the policy document at pp 81-85 of exhibit A1, in effect on 9 August 2011, that governed 

Mr Moretti’s benefit (even though he denies it was) I am also not persuaded that this policy confers a benefit on Mr Moretti 
either.  The tenor of the most recent policy for salary continuance is similar to the earlier policy.  It too is replete with 
references to “employee” and “employees” and further provides it is available to “permanent employees in active 
employment.”  It also requires the exhaustion of existing sick leave prior to accessing benefits. The policy also is said to be “at 
the discretion of the HR Director”. The benefits of the policy have no cash value, on termination of employment, and nor does 
salary continuance under the policy form part of an employee’s remuneration or benefits. Also, “service with the company” is 
regarded as continuous when an employee is absent under the policy. 

26 All of these provisions of this policy strongly point to it not surviving termination of employment. 
27 Whilst Heinz asserted, in submissions from the bar table, that Mr Moretti had committed acts of misconduct, disentitling him 

to the benefits of the policy in any event, I am not persuaded this was so, at least for the purposes of these proceedings.  
Mr Moretti denied this in his evidence. With the onus being on Heinz to establish it, it led no evidence to support such a 
contention. 

Conclusion 
28 For the forgoing reasons, the Commission is not persuaded that Mr Moretti has established his claim for a contractual benefit 

to salary continuance. The application is dismissed. 
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2012 WAIRC 00063 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FRANK MORETTI 
APPLICANT 

-v- 
H J HEINZ CO AUSTRALIA LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 9 FEBRUARY 2012 
FILE NO/S B 153 OF 2011 
CITATION NO. 2012 WAIRC 00063 
 

Result Application dismissed 
Representation 
Applicant Mr P Mullally as agent 
Respondent Ms S Beard 
 

Order 
HAVING HEARD Mr P Mullally as agent for the applicant and Ms S Beard on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00935 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICIA MARGARET MORRIS 
APPLICANT 

-v- 
MR HANH NGUYEN 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 6 OCTOBER 2011 
FILE NO/S B 15 OF 2011 
CITATION NO. 2011 WAIRC 00935 
 

Result Direction issued 
Representation 
Applicant No appearance 
Respondent Mr P Brunner (of counsel) 
 

Direction 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS the matter is set down for hearing on 11 October 2011; and 
WHEREAS on 3 October 2011 the respondent lodged an application for discovery of documents with respect to the hearing; and 
WHEREAS on 6 October 2011 the Commission convened a conference to deal with the respondent’s application for discovery; and 
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WHEREAS on 6 October 2011 the applicant did not attend the conference nor did she advise the Commission beforehand as to any 
reason why she was unable to attend the conference; and 
WHEREAS given the matter is listed for hearing on 11 October 2011 the Commission formed the view that the conference should 
proceed in the absence of the applicant; and 
WHEREAS at the conference the respondent stated that the lack of discovery of some of the applicant’s documents has caused 
difficulty in obtaining instructions from his client and to prepare for the hearing; and 
WHEREAS the respondent is seeking discovery of the following documents by the applicant: 

• the letter purporting to be under the respondent’s signature that the applicant tabled at the conciliation conference at the 
Commission on 12 May 2011; 

• the contract that the applicant prepared and provided to Global Doctor which is referred to in the applicant’s emails of 24, 
25 and 26 September 2010 to Nadia Chernokhaeva; and 

• the applicant’s Vietnam Visa; and 
WHEREAS after hearing from the respondent’s representative and given the Commission’s powers under s 32 of the Act and in 
order to ensure the hearing proceeds on 11 October 2011 the Commission has formed the view that a direction should issue in 
relation to this matter; 
NOW HAVING HEARD Mr P Brunner of counsel on behalf of the respondent and there being no appearance on behalf of the 
applicant, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs: 

1. THAT the respondent file and serve a list of witnesses and any documents it will be relying on at the hearing by 
no later than 4.00 pm Friday 7 October 2011. 

2. THAT the applicant is to file and serve the following documents: 
(a) the letter purporting to be under the respondent’s signature that the applicant tabled at the 

conciliation conference at the Commission on 12 May 2011; 
(b) the contract that the applicant prepared and provided to Global Doctor which is referred to in the 

applicant’s emails of 24, 25 and 26 September 2010 to Nadia Chernokhaeva; and 
(c) the applicant’s Vietnam Visa 
by no later than 4.00 pm on Friday 7 October 2011. 

3. THAT if either party fails to comply with these directions the hearing set down for 10.30 am on Tuesday 
11 October 2011 will be vacated. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Result Application discontinued 
Representation 
Applicant Mr J Nagy 
Respondent Ms S Allen 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 13 January 2012 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 14 February 2012 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

 
THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00098 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOYCE NAIDOO 
APPLICANT 

-v- 
NEIL GUARD, EXECUTIVE DIRECTOR  
GOVERNMENT OF WESTERN AUSTRALIA, DRUG & ALCOHOL OFFICE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 27 FEBRUARY 2012 
FILE NO/S U 161 OF 2011 
CITATION NO. 2012 WAIRC 00098 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 1 February 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2012 WAIRC 00152 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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CORAM : ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD : FRIDAY, 9 MARCH 2012 
DELIVERED : FRIDAY, 16 MARCH 2012 
FILE NO. : U 181 OF 2011 
BETWEEN : CHRISTINE MARY RICHTER 
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AND 
IRENE GRACE SHORE AND TROY JAY PACEY TRADING AS EUROPA 
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CatchWords : Unfair dismissal – termination of employment – no appearance by respondent - 
compensation 

Result : Unfair dismissal found Order for compensation issued 
Representation: 
Applicant : Ms C Ritcher on her own behalf 
Respondent : No appearance 
 

Reasons for Decision 
(Given extemporaneously at the conclusion of the proceedings, 

taken from transcript as edited by the Commission) 
1 The applicant says that she was employed by the respondent from 3 January 2011 until her dismissal on 25 October 2011 and 

she was employed by the respondent as a sales assistant. 
2 I note that the respondent has not attended the hearing and the hearing has proceeded in his absence.  I think it is important to 

note some background to that.  In the Notice of application that was originally filed the applicant noted the contact details of 
the respondent as Troy Jay Pacey, 11 O’Byrne Crescent Kalgoorlie WA and listed a mobile telephone number. 

3 On 4 January 2012 the Associate to the Commission, Ms Evans, spoke to Mr Pacey by telephone on the telephone number 
contained within the application, for the purpose of setting the matter down for a conciliation conference.  Mr Pacey gave her a 
post office box address and an email address for further contact. 

4 A conciliation conference was scheduled for 10:30 am on Wednesday 18 January 2012 and Mr Pacey was to attend via 
telephone link.  Notice of the conference had gone to him at both the post office box address and the email address, which he 
had previously provided. 

5 At 9:10 am on the morning of the conference, on 18 January 2012, the Associate telephoned to speak with Mr Pacey and left a 
message for him to call her.  There was no response to that message. 

6 As the conference was about to commence, at 10:30 am, the Associate again attempted to speak to Mr Pacey, however, the 
phone at the number she had been given by him was turned off. 

7 At my direction that day the Associate wrote to Mr Pacey, noting the things that I have recited above.  A letter was directed to 
him requiring him to advise the Commission if he was prepared to participate in a conciliation conference by 25 January 2012.  
That letter also advised that if he did not provide that advice, then the matter would be listed for hearing and would proceed in 
his absence if he did not attend.  That letter was sent to both the post office box address provided by Mr Pacey and also to the 
street address provided in the Notice of application, to which I have already referred, and to the email address provided by Mr 
Pacey. 

8 The letter addressed to the post office box address was returned to the Commission marked ‘left address/unknown’.  The letter 
addressed to the street address was not returned and nothing was heard from the respondent. 

9 A Notice of Hearing was sent to Mr Pacey at the two addresses, the street address and the post office box address, and to the 
email address referred to above.  Neither letter has been returned to the Commission and the email sent to the email address 
provided by Mr Pacey was read on 10 February 2012 at 3:14 pm.  However, as I have noted, Mr Pacey has not attended the 
hearing, there has been no representation on behalf of the respondent and we have proceeded in his absence. 

10 The applicant has given evidence that she commenced work in January 2011 on a fulltime basis working Monday to Friday 
9:00 am to 5:00 pm and that her pay was $800.00 per week gross.  She worked additional hours on occasions also.   
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11 She had booked annual leave to attend to family matters and was due to depart on 17 October 2011.  She also was at that stage 
taking bereavement leave on the death of her mother and was to take time to attend the funeral. 

12 On 25 October 2011 she was returning to Kalgoorlie after the funeral and received a telephone call from Mr Pacey’s secretary, 
Ms Tuesday Wallace, who informed her that she was no longer required because the person who had come from Perth to 
relieve her was to continue in her place.  She received no other advice that her employment was terminated and it appears that 
others were informed that she no longer worked in the business when they called there to see her. 

13 The applicant has given credible evidence that she has not been able to attempt to mitigate her loss due to the stress which has 
arisen as a consequence of the death of her mother, combined with the circumstances of the termination of her employment.  A 
medical condition which was under control during the course of her employment has flared up as a consequence.  This has 
prevented her seeking other employment.  In those circumstances I find that the applicant has done what could be expected and 
should not be required to mitigate her loss in those circumstances. 

14 The applicant seeks compensation for her lost wages for a period of 19.5 weeks to this date.  She also seeks a payment of 
superannuation contributions, however, I have no information before me as to the superannuation arising from her contract of 
employment.  If it is superannuation which arises from a statutory entitlement then that is a matter that ought to be taken up 
with the Australian Taxation Office. 

15 However, I am satisfied and find that the applicant was dismissed in circumstances which were indeed unfair.  There is no 
evidence to indicate that there was any reason to believe that her employment would not continue.  The termination was also 
undertaken in a harsh manner, by telephone, when the applicant was returning from her mother’s funeral.  In those 
circumstances I find that she has been indeed unfairly dismissed. 

16 I find that reinstatement is not practicable, particularly given that the respondent has not attended the hearing and the 
applicant’s medical condition has precluded her from returning to work to this point. 

17 In the circumstances I intend to issue an Order that the respondent pay to the applicant compensation for her loss.  That 
compensation is 19.5 weeks’ pay at $800.00 per week, which is $15,600.00 less any amount due to the Australian Taxation 
Office.   

18 That order shall be made that the amount is payable within 14 days of today’s date. 
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Order 
HAVING heard the applicant on her own behalf and there being no appearance for the respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations act 1979, hereby declares that: 

1. The dismissal was unfair. 
2. Reinstatement is not practicable. 

AND orders: 
1. THAT the respondent pay to the applicant the amount of $15,600 less any amounts payable to the Australian 

Taxation Office.   
2. THAT such amount be paid by Friday the 23rd day of March 2012. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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Result Name of respondent amended 
 

Order 
HAVING heard the applicant on her own behalf and there being no appearance for the respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations act 1979, hereby orders: 

THAT the name of the respondent be amended to "Irene Grace Shore and Troy Jay Pacey trading as Europa Saddlery 
Kalgoorlie"; 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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constructively dismissed in an unfair and unjust manner - Applicant would have continued 
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Reasons for Decision 
1 On 2 November 2010 Ms Diane Shaw (the applicant) lodged two applications in the Commission pursuant to s 29(1)(b)(i) and 

(ii) of the Industrial Relations Act 1979 (the Act) seeking benefits which she claims are due to her under her contract of 
employment with the City of Wanneroo (the respondent) and compensation for her claim that she was unfairly dismissal.  
After conciliation occurring with respect to both applications the applicant decided to only pursue her claim for a denied 
contractual benefit. 
Applicant’s evidence 

2 The applicant gave evidence by way of witness statements (Exhibits A1.1 and A1.2).  The applicant has been a senior 
practitioner in the field of community arts and culture development for many years and she has had an extensive professional  
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background in cultural and community development including working with state and local governments in Western Australia 
and Victoria.  The applicant is currently enrolled in a Masters of Sustainability course at Curtin University. 

3 Prior to commencing employment with the respondent the applicant was employed by the Western Australia Department of 
Culture and the Arts as its Manager Programs and her duties included contributing to strategic planning for the organisation by 
developing a policy framework and operational plan.  The applicant was also part of the management team dealing with 
International Arts, Young People and the Arts, ArtsEdge, Indigenous Arts, Cultural Projects (Collections), Public Art and 
Urban Planning and Facilities.  The applicant declined to apply for a role with the Department of Culture and the Arts on a 
permanent basis as she decided to pursue her position with the respondent. 

4 Prior to working with the Department of Culture and the Arts the applicant was employed as the Manager of Arts and Culture 
for the City of Greater Geelong from 2003 - 2009.  Her duties included reporting to executive management and the council, 
leading a team of 20 staff, contributing to strategic planning through participation in the Joint Management Team and 
Community Services Division, managing a $9 million operational budget, reviewing policies and procedures, conducting and 
commissioning consultation with stakeholders and managing the arts and culture department.  Her role also required her to be 
on a number of boards and committees including the Geelong Regional Library Corporation, the Geelong Heritage Centre 
Committee of Management, the G21 Arts Pillar and the Steering Committee and the Working Group and Leadership Group for 
the Geelong Cultural Precinct. 

5 Prior to working for the City of Greater Geelong the applicant worked as the Manager Arts and Culture with the City of Glen 
Eira from 2001 – 2003.  The applicant was employed as the Manager Events with the National Museum of Australia from 
2000 - 2001 and she was employed as the Coordinator of Cultural Development for the City of Joondalup from 1998 - 2000.  
In 1983 the applicant co-founded the Deck Chair Theatre Company, she received a Creative Development Fellowship for her 
contribution to Western Australian theatre in 1989 and she has conducted cultural planning sessions with numerous local 
government authorities across Western Australia.  The applicant considers that she is a leader in the field of arts and cultural 
development, she is well regarded for her work and she has had a very successful work history. 

6 The applicant stated that she has never previously been terminated from her employment or been performance managed nor 
has she been accused of any of the matters raised by the respondent in this matter. 

7 The applicant gave evidence that during the interview for her position with the respondent she was informed that the job was 
for a two year fixed term and she stated that this was important to her in deciding whether or not to accept the role.  The 
applicant was told that she would fill in for an existing employee who was taking leave and was due to return in two years time 
and she was told that the respondent did not want a ‘caretaker manager’ but someone who would take ownership of the role 
and ‘cast fresh eyes’ over the operations of the Capacity Building Unit (CBU).  The applicant made it clear to the interview 
panel that she would not be a caretaker manager and that she was committed to fulfilling the role for the two year period and 
she explained that the two year fixed term contract suited her because after this period she and her partner planned to move to 
the south west and seek work most likely in local government.  This two year contract would also put her in a good position to 
pursue further local government work in Western Australia. 

8 The applicant stated that she accepted the position on the basis of the representations in the pre-employment interviews and the 
appointment letter offering her employment for a two year period commencing 17 May 2010.  The applicant gave evidence 
that if she had known that her employment with the respondent was not for a two year period she would not have accepted the 
position.  Based on having a two year contract the applicant and her partner decided to stay in Perth and not return to 
Melbourne. 

9 The applicant stated that the respondent did not bring to her attention Clause 14.3 of her employment contract which provided 
that she could be terminated with three months’ notice and she stated that this clause was not consistent with the comments 
made to her by the respondent that she would be employed on a fixed term contract of two years. 

10 The applicant confirmed the duties she undertook as Manager Capacity Building and she gave evidence that when she 
commenced in her new role she realised that there would be several challenges.  The applicant observed that the staff in the 
CBU appeared to be fatigued and they had worked very hard to open and run the new Wanneroo Library and Cultural Centre 
(the Cultural Centre) within the past twelve months during which time a number of staff had covered more than their own 
position due to staff shortages.  Staff were also dealing with significant defects at the Cultural Centre such as air temperature 
and air humidity which could not be kept in control and this was having an impact on its museum and gallery.  A number of 
staff members were also suffering personal traumas due to external, non-work stressors.  The applicant urged one employee 
who had undergone several personal traumas and was ill herself to go home until she was better, but she said she could not 
face being at home.  The respondent was also settling down a major restructure which occurred approximately twelve months 
ago. 

11 The applicant stated that seven employees reported directly to her including three coordinators, Ms Philippa Rogers, 
Ms Jennifer Kenny and Ms Kathy Christophanous.  Ms Pamela Blackmore who was the Facilities Officer also reported to her.  
The applicant had responsibility for library services, arts and heritage museums and community links and she reported to 
Ms Fiona Bentley who was the Director of Community Development. 

12 On 27 July 2010 the applicant attended a meeting with Ms Bentley, her personal assistant and the other managers in her 
directorate to discuss the impact of the respondent’s restructure, particularly on staff stress levels, heavy workloads, shortages 
of staff despite an increase in workload and the large number of staff who were stressed in the applicant’s directorate.  The 
impact of the restructure on her directorate was also discussed at a meeting held on 4 August 2010 facilitated by Ms Anne-
Marie Gillespie who was the Acting Manager Human Resources and the Manager of Strategic Planning.  Topics discussed 
included heavy workloads, the need for more staff and concerns about positions that had been lost in the directorate as a result  
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of the restructure.  Concern over the growing number of stress claims was also raised at a number of fortnightly managers’ 
meetings and at the managers’ meeting held on 29 July 2010 the meeting was informed that a workshop was being planned to 
assist managers to avoid staff stress claims. 

13 The applicant stated that in her first week of employment with the respondent complaints were made about the previous 
quarterly brochure written for the Cultural Centre going out late, which was prior to her time as manager.  To avoid a repeat of 
this happening the applicant met with the relevant staff and sent a number of emails to ensure that the next quarterly brochure 
was sent out on time and on the day of the copy deadline she met with a coordinator and her team and reminded them of the 
deadline.  The coordinator and two members of her team became stressed and argumentative and blamed the marketing section 
and she pointed out that she had reminded them of the deadline several times.  The applicant stated this meeting ended on a 
sour note.  The applicant stated that staff did not seem to understand the importance of copy deadlines and were not happy that 
she was making them accountable for their work and the applicant subsequently spoke to them individually to reassure them.  
The applicant stated that the Cultural Centre brochure went out on time. 

14 The applicant stated that on 11 August 2010 Ms Gillespie and the Fitness for Work Officer and Acting Coordinator Human 
Resources, Ms Kathryn Howlett came to her office and the applicant had been expecting a meeting to be held that morning 
involving the union and human resources staff.  However, at this meeting Ms Gillespie and Ms Howlett told her that they had 
decided that she was unfit for work under the respondent’s fitness for work policy and they said they had formed this view as a 
result of an investigation which started on Friday 6 August 2010 and concluded on Tuesday 10 August 2010 and as part of this 
investigation they had interviewed a number of people in the workplace about the applicant.  They also told the applicant they 
had concerns about her mental health and stated that they were concerned for the applicant’s ‘cognitive and psychological 
functioning’.  They did not give details or examples about these concerns and refused to do so when asked by the applicant nor 
did they give dates, times or specific contexts for these complaints.  The applicant had no way of knowing what events or 
actions led to their concerns and she tried to think of people who might have raised issues.  Ms Gillespie and Ms Howlett told 
the applicant that as she was within her three month probationary period she could therefore be dismissed however they said 
they wished to help her and instead of instantly dismissing her as a probationary employee, the applicant was to be 
immediately suspended and was required to leave the workplace after completing some handover tasks.  They told her that she 
was required to attend a psychiatric assessment about her being fit for work and the assessment was to be conducted by a 
psychiatrist nominated by the respondent.  The applicant stated that they told her that she was not permitted to speak to any 
staff members and she was escorted out of her office into the public access area.  Initially the applicant was bewildered by the 
allegations which were completely ‘out of the blue’ but by the end of the meeting she was deeply shocked and distressed by 
her treatment but notwithstanding this the applicant complied with their directions.  Ms Gillespie and Ms Howlett refused to 
provide details about who they had spoken to and what the details were of the matters that had led to the decision to suspend 
her and as a result she had no way of defending herself or seeking to alter the course of the investigation and the applicant 
stated that she was given no warning or advance notice of this meeting or that a decision to stand her down and be assessed 
was being considered.  The decision to suspend her was also made before speaking to her and without giving her any 
opportunity to respond to any allegations of misconduct or poor performance or incapacity.  The applicant maintained that a 
number of issues relied upon by the respondent about her mental state were not mentioned in this meeting.  The applicant 
disputed that Ms Gillespie provided her with examples of her alleged behaviour at this meeting including not allowing the 
booking of meeting rooms to occur whilst a review was being undertaken, calling the same meeting with the same agenda and 
discussing the same issues at these meetings, not making decisions, regularly asking the same questions, making unusual 
statements or comments and being vague in her responses. 

15 The applicant denied that at the meeting held on 11 August 2010 she told Ms Gillespie and Ms Howlett that she was 
performance managing Ms Rogers and Ms Natalia Ytsenko on an official performance management program.  The applicant 
stated that she mentioned these two employees after she was accused of causing distress to employees because Ms Gillespie 
and Ms Howlett did not provide her with details and she was only speculating about whom they may be referring to.  The 
applicant stated that at the end of this meeting she was in shock and was concerned to get this process over with as quickly as 
possible, she believed she had no psychiatric or cognitive problems and was keen to get back to work as soon as possible.  The 
applicant stated that when she was stood down she was not aware of any staff in the CBU being on stress leave and she stated 
that a number of staff had annual leave booked for later that week and subsequent weeks.  The applicant was not aware of any 
events or projects being delayed or cancelled and no details were given in the referral letter to Dr Tay of what deadlines were 
missed and which community events were cancelled as a result of her behaviour.  The applicant maintains that Ms Howlett 
provided no information about which staff ‘were about to leave and [which] others were going to take stress leave because of 
the applicant’ and she did not believe any staff were stressed due to poor performance or management on her part.  The 
applicant stated that she worked hard to accommodate staff who were stressed and fatigued due to lack of staff and personal 
issues.  The applicant stated that staff claims that the applicant would not make a decision are untrue and Ms Howlett did not 
note which decisions the applicant would not make and no examples were given to her. 

16 The applicant was directed by the respondent to see Dr Eileen Tay which she did and she maintained that it was humiliating 
and very distressing for her to be directed to have a psychiatric assessment with the associated stigma.  After Dr Tay provided 
a report to the respondent dated 26 August 2010 the respondent provided a copy of Dr Tay’s report to her but refused to 
provide their letter to Dr Tay requesting the report until just prior to the hearing.  The applicant stated that when she saw 
Dr Tay she was unaware of the reasons relied on by the respondent to send her to Dr Tay.  The applicant stated that Dr Tay 
found that she had no psychiatric disorder or pre-existing incapacity and no personality disorder and she concluded that her 
return to work: 

be reviewed once Ms Shaw is satisfied that due process and her rights have been considered as well.  I would also not 
recommend that she return to work in her current state, which is that of distress and a loss of confidence with her place of  
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work since being asked to step down. 
(Extract Exhibit R8) 

17 The applicant sought an independent psychiatric assessment from a consultant psychiatrist, Dr Gemma Edwards-Smith and she 
attended two sessions on 19 October 2010 and 2 November 2010.  The applicant confirmed that Dr Edwards-Smith also found 
that she did not suffer any psychiatric condition and that the treatment she had been subjected to by the respondent had 
rendered her unfit for duty.  The applicant stated that at this point in time her continued employment had been rendered 
untenable by the respondent’s actions in suspending her from employment without any knowledge of the details about what it 
was that she was alleged to have done and she was not given any opportunity to explain or deny allegations made against her.  
The applicant gave evidence that her authority and confidence as a manager had been destroyed and unless and until that 
situation was remedied she could not see any way for her to be able to return to work.  The applicant claims that she was 
denied due process, wrongfully suspended, personally humiliated, professionally undermined and rendered incapable of 
performing her duties particularly the management and leadership duties integral to her position by reason of her workplace 
treatment.  The applicant stated that contrary to what Ms Gillespie and Ms Howlett told her on 11 August 2010 her 
employment was not subject to any probationary period and the applicant stated that being told wrongly that she was on 
probation and could be dismissed without reason caused her further anxiety.  This further undermined her trust in the 
respondent. 

18 The applicant stated that it is conceivable that she may not have recognised someone she had met a week before because in her 
role she met hundreds of people inside and outside of the respondent’s operations and the applicant did not recall saying to 
Ms Howlett after her presentation to a managers’ meeting that ‘it is great to finally put a name to the face’ and she stated that 
her ability to recall people and events is generally good. 

19 The applicant stated that she was deeply shocked by the respondent’s sudden, unanticipated action to suspend her and as a 
result became ill rendering her incapable of returning to the workplace.  The applicant maintains that she has been humiliated 
and undermined by what has happened to her.  The applicant had responsibility for and direction over other staff, she reported 
to superiors for her unit, she liaised with stakeholders and third parties and she was responsible for managing a budget.  The 
applicant maintains that the stigma of being deemed mentally unfit, suspended and directed to undertake a psychiatric 
assessment is likely to have destroyed the authority and respect necessary for her to perform these duties.  The applicant stated 
that she cannot return to a workplace where employees are aware that she had been suspended, including some who know this 
was due to perceived mental ill health and being subjected to psychiatric assessment and upon her return being subjected to a 
return to work program.  The applicant also rejects the respondent’s claim that only four people including Ms Howlett, 
Ms Gillespie and Ms Bentley are aware that she was suspended or subject to a psychiatric assessment.  The applicant stated 
that it has also been a humiliating experience to have the details of this case revealed to other parties, including other witnesses 
giving evidence on her behalf, all of whom are highly regarded professionals and with whom she had a respected working 
relationship. 

20 The applicant stated that she informed the respondent by letter on 21 September 2010 that its actions had caused her to be 
completely undermined in the workplace and this had caused her to become incapacitated for her duties and that her ongoing 
employment with the respondent was untenable.  The respondent responded on 28 September 2010 advising her that it 
accepted that the issues that led to her suspension were not the result of a psychiatric or personality disorder however the 
applicant was told that she would be required to return to work to have issues addressed ‘in accordance with the City’s 
Managing Poor Performance procedure’.  The applicant stated that this demonstrated to her that once again the respondent was 
prepared to reach a judgment about her without giving her any opportunity to explain, deny or respond to any allegations of 
poor performance made against her.  The applicant stated that when the respondent advised her that she would be given an 
opportunity to respond to each of the matters that were to be raised in a performance management context this caused her 
further distress and confirmed her view that it was not possible to return to work.  The applicant stated that she has now seen 
Ms Howlett’s letter to Dr Tay seeking the psychiatric assessment and setting out a number of allegations against her but it did 
not contain any details enabling her to respond other than to deny any poor performance. 

21 The applicant gave evidence that no one working for the respondent ever said to her that she was responsible for causing stress 
to anyone or that her performance was below par or that her behaviour was unusual.  Prior to her suspension on 11 August 
2010 no one told her that she was performing poorly or had engaged in misconduct.  On the contrary, before her suspension 
she had been commended by her director and the respondent’s chief executive officer (CEO).  The applicant believes that at all 
times she fully and properly performed her duties, she conducted herself appropriately and treated staff with empathy and with 
the firmness required to achieve objectives.  The applicant also stated that her performance over three months was good, 
particularly given the pressures of time and staff shortages which were well known to the respondent to accomplish significant 
tasks and bring important projects to completion. 

22 The applicant stated that on 23 November 2010 the respondent provided the following details about her alleged behaviour: 

• conducting a number of meetings where the same issues were discussed despite being finalised in previous 
meetings; 

• asked the same questions as had been discussed at previous meetings; 

• being vague in her responses and actions; 

• comments being made out of context and being nonsensical; 

• having meetings about the same subject and making the same decisions as per previous meetings; 

• inability to make decisions; and 

• not being able to meet deadlines and delaying projects with little or no discussion. 
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The applicant stated that after receiving this information she was not in any better position to know particulars about her 
unusual behaviour.  The applicant had no idea where and when these things had happened, with whom, what she had said, 
what decisions and projects had been delayed, what same subject matter and questions she had repeated and what comments 
she made out of context or which were nonsensical. 

23 The applicant gave evidence that on 20 October 2010 she wrote to the respondent noting that it had not withdrawn its intention 
to have her return to work on a performance management regime, it had not responded to her written request on 6 October 
2010 for particulars of the allegations against her, she requested a copy of the letter sent to Dr Tay and confirmation that she 
was not on probation at the time of suspension.  The applicant stated that at the time she accepted the respondent’s breaches as 
a repudiation of her employment contract and she stated she was proceeding on the basis that the respondent had constructively 
dismissed her with effect from that date.  The applicant maintains that she would have remained working with the respondent 
for two years but for her termination and she is therefore seeking the payment of the balance of the two year fixed term 
contract. 

24 The applicant refutes many of the claims made against her by the respondent’s witnesses.  The applicant maintains that she did 
not place a blanket ban on bookings of the respondent’s facilities but she asked staff not to tie up bookings with long-term 
ongoing bookings.  The applicant did not advise staff that they were not allowed to book out any meeting rooms because she 
was undertaking a review of the meeting rooms however she did ask staff not to accept long-term bookings for meeting rooms 
before referring them to her.  The applicant stated that she did a review of bookings to monitor revenue from them as the 
income from bookings for the Cultural Centre in the previous year was considerably lower than budget expectations and she 
was keen to take a more strategic approach to raise this revenue.  She therefore adopted a process to review current bookings, 
consult with stakeholders and then identify where to focus in the future.  The applicant stated that a meeting consolidating this 
was to be held just before she was stood down on 11 August 2010. 

25 The applicant maintains that she did not delay the Cultural Centre’s birthday celebrations scheduled for 7 November 2010.  
The date was fixed after she commenced employment with the respondent and all promotional material had been completed 
and it would therefore have been easy to bring it to completion on time.  A meeting was scheduled for the morning she was 
stood down to progress these issues and one of the last things she did before she was stood down was to organise catering for 
this meeting.  The applicant stated that Ms Blackmore, Ms Kenny and Ms Rogers had also held a meeting about the 
celebrations shortly after she commenced with the respondent and when some staff were anxious about the lead-up time for the 
celebrations the applicant reassured them that there was sufficient time. 

26 The applicant stated that claims that she failed to progress the exhibitions program are untrue and not a single exhibition was 
given as an example.  The applicant conducted a meeting only a few days before she was stood down outlining ideas for how 
many and what kind of exhibitions the Cultural Centre could sustain per year and what types of milestone events including 
those organised by other areas such as Marketing and Events.  During this meeting the applicant proposed consideration of a 
children’s festival at the Cultural Centre and she proposed that they consider moving the children’s festival from one of 
Wanneroo’s historic buildings to the Cultural Centre.  However, Ms Rogers strongly protested this and became very emotional 
and Ms Kenny and Ms Blackmore supported her protests. 

27 The applicant disputes that she over-managed or micromanaged staff and Ms Howlett did not say which staff and which areas 
were micromanaged. 

28 The applicant denies that she was not concerned about the respondent’s libraries and maintains that she made her love of 
libraries and their potential for community engagement known to the CBU and the applicant claimed she had worked closely 
on the development of all libraries within the City of Greater Geelong.  The applicant stated that Ms Kenny raised many minor 
issues with the applicant that she thought she could handle, for example, the procedure for dealing with damage to returned 
library books.  The applicant stated that she was more interested in encouraging a love of reading in the community whilst 
Ms Kenny’s team were more interested in preserving a pristine collection of books and as Ms Kenny was a very experienced 
coordinator of library services the applicant was therefore encouraging her to make her own decisions. 

29 The applicant disputes the claims that she did not seem to know the budget process.  During the end of year budget review the 
applicant was asked to justify why the Cultural Centre had not reached its target income of approximately $87,000 and she 
asked Ms Bentley, Ms Rogers and Ms Brennand how this figure of projected income was arrived at and no one could give her 
an answer.  Because of the applicant’s experience in arts and cultural development and particularly in cultural planning she is 
aware that local governments often have inflated expectations regarding projected income from cultural facilities and she 
believed this situation needed to be handled carefully.  The applicant stated that she managed a multi-million dollar budget for 
the City of Greater Geelong and the National Museum of Australia was opened on time and on budget.  The applicant did not 
make comments like ‘we will just get more staff’ and the applicant stated she was very aware that there were staffing shortages 
across Ms Bentley’s directorate and that she would make decisions as to where extra staff resources were most needed and the 
applicant did make comments along the lines of needing more staff or it would be good to get more staff because of staff 
shortages. 

30 The applicant does not know what Ms Rogers comment is referring to when she stated that she tried to get a response from the 
applicant and the applicant ‘went off’ at her and Ms Howlett does not state when this incident was reported to have occurred 
and the applicant stated that she did not ‘go off’ at any staff during her time with the respondent. 

31 The applicant stated that in the meeting of 11 August 2010 she was initially in a state of disbelief and then shocked and the 
applicant was aware of the potential damage to her reputation being directed to attend a psychiatric assessment and being 
suspended from work.  When Ms Howlett and Ms Gillespie came to her office on 11 August 2010, they closed her door and 
began with words to the effect of ‘This is never easy.  We hate having to do this kind of thing’ and this indicated to her that 
they came into her office already having decided that they would suspend her and then direct her to attend a psychiatric  
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assessment.  The applicant refutes Ms Howlett’s claims that she did not ask for an explanation about matters they raised with 
her and she claimed that she repeatedly asked for details about the allegations against her, including the complainants, times 
and contexts but these were not provided.  The applicant also asked on a number of occasions about the nature of the process 
and timelines for the psychiatric assessment and report.  The applicant maintains that at this meeting Ms Gillespie did not 
provide an outline of what the respondent’s concerns were, including calling the same meetings and discussing the same 
matters, appearing vague in meetings, not making decisions and they did not explain the affect it was having on the applicant’s 
team.  The applicant stated that Ms Gillespie and Ms Howlett spoke to her in broad terms about their concerns for her 
psychological and cognitive functioning.  The applicant did not state at this meeting that she was performance managing a 
couple of staff as claimed by Ms Gillespie and she stated that she was managing Ms Ytsenko’s expectations of her position and 
the respondent’s expectations of her but she was not on an official poor performance management procedure.  The applicant 
agrees that Ms Gillespie told her that they did not have to organise a psychiatric assessment for her because she was on 
probation and they could terminate her contract without undertaking anything further but they wanted to help her, however the 
applicant was not on probation.  Both Ms Gillespie and Ms Howlett directed the applicant not to speak to any staff, they waited 
whilst she sorted some files, she handed over her keys, gathered some personal items and they then escorted her out of her 
office through the reception area into the public access area of the Cultural Centre and the applicant stated that this was 
humiliating and she was made to feel like a criminal.  The applicant stated that when Ms Gillespie contacted her the following 
day and asked how she was going she most definitely did not say that she was ‘about to have a bubble bath, a glass of wine or 
champagne and a massage’.  The applicant told her she was very distressed about the damage to her reputation and about how 
the staff in the CBU were going and she said she was managing her distress by meditating, having baths and she had organised 
a massage. 

32 The applicant believes her behaviour at the meeting on 11 August 2010 was consistent with any person who was in shock and 
she believes that Ms Gillespie and Ms Howlett came looking for evidence of psychological and cognitive disturbance.  The 
applicant stated that until her assessment by Dr Tay, who informed her of some of the things which she was being accused of 
she hoped the matter was just a terrible mistake and would be resolved quickly, and that she would then be able to return to 
work. 

33 The applicant stated that Ms Bentley was on leave for the first two weeks of her employment with the respondent and she 
therefore could not have introduced Ms Gillespie to her as claimed by Ms Gillespie.  The applicant stated that she and 
Ms Gillespie had numerous conversations about staffing matters, particularly with respect to Ms Ytsenko and she discussed 
Ms Ytsenko’s accusations of bullying against Ms Rogers and sought her guidance.  The applicant also had discussions with 
Ms Gillespie about the need to rewrite position descriptions for a number of staff which had not been done since the 
organisation’s restructure the previous year and Ms Bentley had advised her to keep human resources informed and ‘on-side’ 
regarding all staff matters. 

34 The applicant had no idea what Ms Kenny, Ms Blackmore and Ms Rogers were referring to when Ms Gillespie claimed that 
they described situations where she would make peculiar comments which seemed out of context and the applicant stated that 
she is know to use humour and they may not have understood her at times. 

35 In response to Ms Gillespie’s claim that Ms Kenny, Ms Blackmore and Ms Rogers told her that the applicant booked a meeting 
and then booked the same meeting at a later date and the same matters were discussed with the same outcomes, the applicant 
stated that she conducted a number of meetings during her employment with the respondent and regular meetings were held 
with the three coordinators in the CBU.  The applicant introduced ‘action arising sheets’ so that her unit could track who had 
agreed to undertake certain actions and minutes were not taken of these meetings.  The applicant stated that a considerable 
amount of time was taken up in these meetings discussing the bullying claim that Ms Ytsenko had made against Ms Rogers 
and her process of managing the perceived performance issues with Ms Ytsenko and she stated that she does not normally 
discuss such matters with staff not directly involved but she believed she needed to give assurances about due process because 
two of the coordinators, Ms Rogers and Ms Kenny, were upset.  Ms Rogers asserted that she too could make an accusation of 
bullying against Ms Ytsenko and there were discussions about Ms Ytsenko disappearing from her desk.  The applicant 
explained the need for due process and that she was trying to avoid a stress claim from Ms Ytsenko and she also explained that 
human resources had discussed in a number of managers’ meetings the need for managers to handle difficult and 
underperforming staff carefully in order to avoid an increasing number of stress claims.  Given these discussions they ran out 
of time to discuss some matters which were rescheduled for the next meeting of the CBU coordinators.  If any matter was 
urgent staff knew that they could speak to the applicant and they did so on numerous occasions. 

36 The applicant had no difficulty approving flex leave days as alleged by some staff to Ms Gillespie and the applicant asked staff 
to assure her that their area would be covered for customers.  On the few occasions where there did not appear to be enough 
staff to cover a particular area she was able to negotiate another time for a flex leave day. 

37 The applicant stated approval for higher duties allowance needed director approval and she took all such requests to 
Ms Bentley who informed her that such allowances could only be paid under particular circumstances, such as when a staff 
member was acting in the position of a coordinator who was on leave for an extended period.  In special circumstances 
approval might be granted when a staff member was on leave for an extended period or their role was deemed to be crucial in 
terms of customer service. 

38 The assertion by some staff to Ms Gillespie that the applicant was going to change the title of the building is not accurate.  The 
applicant discussed this possibility with staff some of whom felt that the word library in the title placed too much emphasis on 
only one aspect of the Cultural Centre.  The applicant then discussed this with Ms Bentley who advised against changing the 
name and after reporting back to staff the applicant dropped the idea.  She stated that any change would only ever have been a 
recommendation that the executive management team and/or council would have to approve. 
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39 The applicant denies that she made a decision to get more staff without understanding the implications about this decision.  
Ms Rogers wanted the applicant to approve additional staff for the community history area and the applicant had already 
discussed this with Ms Bentley who was not supportive of increasing the hours or staff in this area as it was not deemed a 
priority within her directorate.  Ms Rogers and Ms Carol Leigh, the Community History Librarian, met with the applicant a 
few days before she was stood down to put a case for using savings due to staff vacancies in other areas to pay for additional 
staff in Ms Leigh’s area and when she informed them that she would need to think about this and refer it back to Ms Bentley 
both became visibly upset and angry. 

40 The applicant denies the claim by some staff to Ms Gillespie that she refused to meet with Ms Kate Burton who was upset and 
wanted to resign and she stated that she met with her on numerous occasions and at short notice.  It was also Ms Burton who 
asked her to put her initial letter of resignation aside. 

41 The applicant stated that she was surprised by Ms Gillespie’s statement that she had never seen Ms Kenny, Ms Blackmore and 
Ms Rogers ‘in such a state’ after the meeting she had with them where they raised issues about the applicant.  The applicant 
observed that staff in the CBU appeared to be fatigued and they had worked very hard to open and run a major new cultural 
centre within the past twelve months, during which time the unit was understaffed and a number of staff covered more than 
their own position.  There were significant defects in the new Cultural Centre which were being dealt with out-of-hours by 
CBU staff and not security service personnel or rangers whose job it is to deal with out-of-hours issues.  The respondent was 
still settling in a restructure, a number of staff were suffering personal traumas due to external, non-work stressors and during 
her short time with the respondent the applicant frequently had staff bursting into tears in her office as they related details of 
their personal traumas or their colleagues’ personal traumas. 

42 The applicant stated that she and Ms McNamara met on a number of occasions to discuss the very poor relationship between 
their two units and what they could do to improve this relationship and the applicant stated that her interactions with 
Ms McNamara were positive and she believed they developed a good working relationship and worked together to resolve a 
long-standing dispute between their units.  After one meeting Ms McNamara thanked the applicant and claimed that she could 
never have had this discussion with the previous manager because she claimed Ms Brennand always took the side of her staff 
in disputes.  Ms McNamara also said that she found Ms Kenny and Ms Rogers’ behaviour to be aggressive and antagonistic.  
There were some communication issues with one member of Ms McNamara’s unit but much of the criticism of this employee 
was petty and unprofessional. 

43 The applicant did not return Ms Gillespie’s calls after 11 August 2010 because she did not receive any, nor did she receive 
calls from the respondent’s external counsellor until Ms Gillespie gave her the applicant’s correct number.  Ms Gillespie then 
called the applicant’s partner and he passed messages on to the applicant. 

44 In response to Ms Bentley’s evidence that she did not get much feedback about the applicant’s supervisory skills from referees 
during the recruitment process, the applicant stated that she has supervisory skills and she has worked in positions of being 
responsible for staff and for coordinating staff.  The applicant stated that during her recruitment interview she was questioned 
about supervision of staff and her experience dealing with change management within an organisation and she was able to give 
a number of examples of her experience in these areas.  The applicant believes that in the short time she was employed with 
the respondent she did a great deal to achieve the required objectives and to accommodate staff needs.  The applicant stated 
that she met Ms Bentley on a regular basis when Ms Bentley was not on leave and she kept her informed about all activities 
within the CBU, including the exhibitions program.  Ms Bentley and the applicant also agreed that the Cultural Centre could 
not sustain many exhibitions each year because there were not the audiences within Wanneroo. 

45 In response to Ms Bentley’s evidence that she worked on only a few staffing matters whilst employed by the respondent to the 
exclusion of other matters and that these staffing matters were resolved when the applicant went on leave, the applicant stated 
that the issue she was dealing with related to Ms Ytsenko who reported directly to the applicant although she was based in 
another part of the centre and provided support for two of the coordinators in the CBU.  Ms Rogers showed the applicant an 
email that Ms Ytsenko had sent to Ms Bentley about this time which was strident in tone and which outlined what Ms Ytsenko 
would and would not do in her new position and when the applicant questioned Ms Bentley about this, she responded that the 
organisation had not wanted to create more waves after the restructure.  When the applicant commenced employment with the 
respondent, three staff complained to her repeatedly about Ms Ytsenko’s behaviour – Ms Rogers (one of the coordinators to 
whom Ms Ytsenko reported), Ms Blackmore (who shared a work area with Ms Ytsenko) and Ms Kenny (who had no official 
working relationship with Ms Ytsenko).  They wanted her to take action to deal with Ms Ytsenko’s reported behaviour, that 
she left her desk for periods of time without saying where she was going and she was not a ‘team player’.  Each time the 
applicant explained that she had to go through a process of identifying the behaviour which was not easy as she did not report 
directly to her and she worked in a different part of the centre.  The applicant then had to communicate her expectations to 
Ms Ytsenko, part of which was to rewrite her position description, which had not been attended to since the restructure.  
Meanwhile, Ms Ytsenko gave her a time sheet for the period before the applicant commenced with the respondent, when 
Ms Rogers was acting manager, so the applicant gave the timesheet to Ms Rogers to approve and Ms Rogers wrote some 
questions about Ms Ytsenko’s hours on her timesheet and this upset Ms Ytsenko.  The applicant spent time clarifying 
Ms Ytsenko’s role with her and the expectations on her and providing her with verbal and written examples however, this 
process was put on hold for some weeks because shortly after the applicant commenced with the respondent Ms Ytsenko made 
a formal complaint of bullying against Ms Rogers and on the advice of the Manager Human Resources, Mr John Love, the 
applicant waited until this matter was dealt with before proceeding.  It was the applicant’s intention to change Ms Ytsenko’s 
reporting structure so that she would report directly to Ms Blackmore however this had to wait for the reclassification of 
Ms Blackmore’s position to be approved and completed.  When this process was completed the applicant gave Ms Blackmore 
an undertaking that she would not change Ms Ytsenko’s line manager until she had dealt with all the issues that Ms Ytsenko 
repeatedly raised with her.  As a result a large amount of time was spent managing Ms Ytsenko. 
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46 The applicant stated that Ms Burton did not attempt to resign on several occasions.  Ms Burton gave the applicant a letter of 
resignation just before a meeting the applicant was to have with a number of staff to discuss the programming of the Cultural 
Centre and Ms Burton was very emotional.  The applicant told her she could not deal with the matter at the time as they were 
both expected at a meeting and the applicant asked Ms Burton if she was okay to attend the meeting and if they could discuss 
her resignation after the meeting and Ms Burton responded ‘yes’.  They met later that day and talked in detail about her 
concerns and Ms Burton was in a calmer state.  Ms Burton was concerned about the lead-time to organise the Cultural Centre’s 
first birthday celebrations and the applicant explained her experience organising much bigger events in very limited time 
frames and Ms Burton appeared to be reassured and when the applicant asked Ms Burton whether she wanted to proceed with 
her resignation, Ms Burton asked the applicant to put the letter aside.  Despite Ms Burton not wanting to proceed with her 
resignation she planned to discuss the matter with Ms Bentley when she returned from leave the following week.  Three staff 
had been doing aspects of Ms Burton’s role since the previous incumbent had resigned some months earlier before the 
applicant commenced with the respondent and when Ms Burton was appointed, the applicant asked these staff to gradually 
hand over tasks to her so as not to overwhelm Ms Burton.  However, Ms Burton mentioned on a number of occasions that she 
was overwhelmed and that she was not clear about what her role entailed and the applicant explained that she was not entirely 
clear either and that they would work it out together.  The applicant met Ms Burton on numerous occasions, often at short 
notice and she took Ms Burton’s concerns very seriously and discussed them in detail.  The applicant stated that Ms Burton 
told her that she was not interested in the position she was undertaking if it involved a significant amount of administrative 
work and she was more interested in organising exhibitions and developing creative community cultural development projects.  
The applicant stated that she was unaware that Ms Burton was unhappy and the applicant maintained that both she and 
Ms Burton were new to their roles as Ms Burton commenced with the respondent in early June 2010.  The applicant denied 
that she refused to organise a meeting between the coordinators and Ms Burton and she stated that this meeting was scheduled 
and took place in the week before she was stood down.  The applicant maintained that there was sufficient time to deal with the 
organisation of the first birthday celebrations for the Cultural Centre and the applicant denied that she arranged a meeting and 
then asked Ms Burton on the day of the meeting why they were meeting.  The applicant maintained that she reassured 
Ms Burton at meetings and she was supportive of her and the applicant denied begging Ms Burton not to resign. 

47 The applicant stated that Ms Rogers was very distressed due to personal issues and she spoke to Ms Bentley about her as the 
applicant was concerned for her.  The applicant found out at some point that Ms Rogers had applied for the applicant’s 
position.  Ms Rogers had also submitted a claim for reclassification for a position within her department and the applicant had 
been asked to rewrite the job description as the descriptors for the position were verbose, elevated and overwritten and the 
applicant stated that Ms Rogers was unhappy and angry when this position was not reclassified.  As Ms Blackmore’s position 
was also reclassified at a lower level than expected the applicant believed that staff blamed her for this as she had rewritten the 
position descriptions to be resubmitted to the review committee. 

48 In response to Ms Bentley’s evidence that after the applicant went on leave the leadership team at the CBU sought a number of 
decisions from Ms Bentley and information about the progress of matters they had raised with the applicant that she did not 
provide feedback or decisions about, the applicant stated that in the absence of any particulars from Ms Bentley she was left to 
guess that it related to issues concerning Ms Kenny and Ms Rogers.  They had given the applicant a number of requests for 
themselves and staff in their areas to attend conferences, which incurred travel and accommodation costs and the applicant 
raised this matter with Ms Bentley in their regular meetings.  In one meeting Ms Bentley told her to check the list of approved 
conferences with the finance department and she was told that only those on the approved list could go ahead unless there was 
a substitution.  Both Ms Rogers and Ms Kenny had travel approved as a bonus for additional work they had done in the lead-up 
to the opening of the centre, but each gave the applicant a different explanation as to how their attendance was to be 
recompensed.  Ms Rogers informed the applicant that it had to be in the budget allocation for the CBU while Ms Kenny 
informed her that her attendance at an international conference was to be paid for out of Ms Bentley’s budget and she 
undertook to discuss this with Ms Bentley when she returned from leave. 

49 The applicant stated that she was surprised at Ms Blackmore’s statement that she started to have concerns about the applicant 
approximately six weeks after she commenced employment with the respondent as staff were stressed.  The applicant stated 
that Ms Blackmore was concerned about the operation of the air conditioning and the humidity given its importance to the 
Cultural Centre and she was receiving SMS messages during the evening and on weekends and coming in to the building to let 
in technical people.  The applicant stated that Ms Blackmore had put in an application for her position to be reclassified prior 
to the applicant commencing employment and Ms Bentley asked the applicant to rewrite her job description for 
Ms Blackmore’s position shortly after she commenced with the respondent.  Approximately six weeks after she started 
working for the respondent she had a meeting with Ms Blackmore about her position being reclassified and the applicant stated 
that when Ms Blackmore did not get the level she wanted she was upset and angry as she had been led to believe from 
Ms Rogers that the position would be reclassified to a higher level than the level granted and the applicant stated that 
Ms Blackmore was unhappy that her reclassification application was unsuccessful even though this decision was made by the 
reclassification committee.  The applicant stated that she told Ms Blackmore that she wanted to review the name of the 
Cultural Centre building given the range of activities taking place within the building however after she spoke to Ms Bentley 
she accepted that this would be politically difficult and she said this matter was dealt with in a couple of days. 

50 The applicant stated that she did not attend all coordinators’ meetings and she stated that no meetings were cancelled and 
further meetings were planned.  The applicant stated that she took notes in meetings because she wanted to accurately 
understand the substance of what was discussed and she described herself as a profuse note taker.  The applicant denied that at 
coordinators’ meetings the whole meeting was taken up with her discussing her information which did not leave time for other 
people’s issues to be covered but she stated that she did spend more time in the first few coordinators’ meetings she attended 
discussing Ms Ytsenko’s complaint against another staff member. 
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51 The applicant denied that she started to distance herself from staff and she maintained that she attended many meetings each 
day as confirmed by her diary and notebooks (see Exhibit A14).  The applicant maintained that she had numerous interactions 
with her colleagues, she had lunch in the lunch room and she attended drinks every Friday afternoon.  She sometimes closed 
her office door if she was undertaking work of a confidential nature but if this was happening she could always be interrupted 
by her administration assistant.  The applicant stated that many staff took work to the café or had meetings there and she stated 
that the café was next to her office.  The applicant denies Ms Kenny’s claim that her office door was often closed and that she 
told her that she was working on the ‘Natalia matter’ all day and she stated that Ms Kenny had nothing to do with Ms Ytsenko 
and would not have known what she was doing in her office.  The applicant said that she spoke to Ms Kenny about referring to 
another employee as a hooker in a staff newsletter when she had been told not to. 

52 The applicant maintained that problem between library services and the respondent’s information technology (IT) section 
about a bid for IT equipment for libraries in the budget was in place before the applicant arrived. 

53 The applicant maintained that she passed on information at coordinators’ meetings and if issues arose between meetings she 
passed this information on in a timely manner and she stated that information about completing documentation for the 
respondent’s annual report only came to her at a late stage.  The applicant rejected Ms Kenny’s claim that she did not hand 
information about the strategic plan review to coordinators until the morning it was due and the applicant maintained that she 
provided this information to coordinators prior to the date it was due.  The applicant disputed Ms Kenny’s claim that she had a 
short attention span and she maintained that she only made comments at meetings when she had something of value to 
contribute.  The applicant also maintained that it was not unusual to access water during a meeting and it was located not far 
away from where the meetings were being held and it was common for people to access these facilities during meetings. 

54 The applicant denied that she transferred two of Ms Kenny’s staff without telling her and she stated that she was not involved 
in this matter and she did not say to Ms Kenny that she had ‘forgotten to tell her’.  The applicant also refuted Ms Kenny’s 
claim that she only attended the respondent’s other libraries on one occasion.  The applicant maintained that she visited all of 
the respondent’s libraries at least once and had meetings with library staff.  In response to Ms Kenny’s statement that 
Ms McNamara told her ‘I don’t know how many times we had the same meeting with the same conversation’, the applicant 
denied that she had meetings to discuss the same issues with Ms McNamara and she stated that each meeting she had with her 
was to further a matter that they had already discussed.  The applicant maintained that she did not have an excessive number of 
meetings with her husband at work and she met her husband during the day for a coffee or had an early lunch with him.  The 
applicant stated that she did so as she often worked long hours. 

55 The applicant denied that she was rude to Ms Rogers during meetings and she stated that Ms Rogers had ‘an unfortunate 
behaviour’ of interrupting and talking over people at meetings.  The applicant denied that she did not discuss issues with 
Ms Rogers and she stated that Ms Kenny would not know about her discussions with Ms Rogers because she was not present 
at a number of meetings she had with Ms Rogers.  The applicant maintained she had many meetings with Ms Rogers as part of 
her handover in the position given that she was acting in her position before she commenced employment with the respondent 
and the applicant denied that she did not accept offers of assistance from Ms Rogers.  The applicant maintained that on one 
occasion she complained to Ms Bentley about Ms Rogers’ behaviour in a meeting.  The applicant became involved in an email 
dispute concerning staff members in Ms Rogers’ section because a number of people came to her complaining about the event 
mentioned in this email dispute and as it appeared not to have been resolved she wanted to talk to the persons directly 
involved.  The applicant also denied that she would not give feedback to Ms Rogers in a timely manner about taking flexi days 
and she denied that she was slow in responding to Ms Rogers’ claim for a higher duties allowance and she stated that 
Ms Bentley had to and did approve this.  The applicant denied she was aggressive towards Ms Rogers after a meeting about 
short term assistance in her area and she stated that she was never aggressive or abusive towards anyone.  The applicant also 
denied that she asked the same questions repeatedly of Ms Rogers and that she focused on minutiae and the applicant denied 
that she was not giving responses to questions asked of her and she stated that she responded as quickly as she could, given 
that she was new to the organisation.  The applicant maintained that she was aware of ‘bigger-picture’ issues and she denied 
that she was only concentrating on a small part of her job and she maintained that she undertook her role across the whole unit. 

56 The applicant denied that she did not do much in the time she was employed with the respondent.  The applicant stated that she 
spent much of her time familiarising herself with her work and the organisation, she attended team meetings with each of the 
respondent’s three business units and she visited all the respondent’s external facilities and the programs run in those facilities.  
The applicant stated that she attempted to visit all of the staff in the CBU, which consisted of approximately 100 employees, 
either at work or when they attended meetings, she set up regular coordinator meetings for the three coordinators in her unit, 
she reviewed programs and exhibitions at the Cultural Centre, she inducted Ms Burton as a new staff member, she dealt with 
conflicts between staff, she attended exhibition openings, out-of-hours events and assisted staff during this period.  She 
attended regular organisational management meetings every fortnight, she had meetings with her director and other managers 
in her directorate every fortnight and also meetings with managers and the coordinators group and she had individual meetings 
with staff members.  The applicant familiarised herself with a number of the respondent’s documents and policies, she 
reviewed its strategic plan, she was involved in projects concerning the respondent’s strategic direction and NAIDOC 
celebrations and she motivated staff to complete promotional material for the quarterly brochure. 

57 The applicant maintained that she had a number of discussions about libraries and the Cultural Centre with Ms Rogers and 
during their fortnightly coordinator meetings they discussed exhibitions. 

58 Under cross-examination the applicant maintained that she understood her contract with the respondent was for a fixed term of 
two years as confirmed in her letter of offer and she stated that she was not given the opportunity to complete this period.  The 
applicant agreed that the contract provides for it to be terminated on notice or if there is a serious breach caused by her 
behaviour. 
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59 The applicant stated that she was aware of occupational health and safety obligations on employers and she became aware of 
the respondent’s fitness for work policy on her first day of employment with the respondent. 

60 The applicant was unsure whether or not the meeting she attended on 11 August 2010 was a disciplinary meeting and she 
stated that if the behaviour alleged against her was true then the respondent would have had a right to have been concerned 
however she did not agree with the complaints made against her.  The applicant believed that some staff had grievances against 
her because the reclassification of their positions were denied and the applicant maintained that the issue with respect to 
signage was dealt with quickly when she had the opportunity to do so.  The applicant denied that she was confused during 
meetings and she maintained that there was no evidence of her repeating meetings or withdrawing from staff.  The applicant 
maintained that she made decisions where and when she could and this needed to be seen within the context of her having been 
employed for only a short period at the time.  It was put to the applicant that it was a concern that she asked Ms Leigh who was 
60 years of age and was referred to as a ‘hooker’ in a staff newsletter how long she had been playing rugby, the applicant 
denied that she asked this of Ms Leigh.  The applicant also maintained that she did not delay the Cultural Centre’s birthday 
celebrations and she stated that a meeting was held prior to her commencing about this issue and a further meeting in the first 
two days of her employment and she understood there was sufficient time to plan for this celebration.  The applicant did not 
refuse to have meetings about this issue but she was aware that staff were under stress about this issue. 

61 The applicant stated that she did not delay commencing employment with the respondent after being offered the position and 
even though Ms Bentley wanted her to start immediately the applicant needed time to look for a house in the northern suburbs. 

62 The applicant maintained that during the meeting she had with Ms Gillespie and Ms Howlett on 11 August 2010 reference was 
made to her cognitive and psychological functioning and she was told she would have to undergo a psychiatric assessment but 
no specific details were given to her about their concerns.  The applicant denied that she was ‘a bit vague’ during this meeting 
and she stated that she had a clear recollection of this meeting.  The reports by Dr Tay and Dr Edwards-Smith also indicate 
there is no problem with her memory or her cognitive function and the applicant stated that she intended to return to work with 
the respondent after the assessment.  The applicant maintained that Ms Gillespie or Ms Howlett mentioned that she was on 
probation and was told that they did not have to allow her the opportunity to remain employed and the applicant told them that 
she was not on probation and the respondent later confirmed that this was not the case. 

63 The applicant stated that after seeing Dr Tay she did not return to work.  The applicant stated that this was the case as Dr Tay 
told her that she needed to be presented with the allegations against her given their seriousness nature and as they could be 
potentially damaging to her.  She was also shaken by the nature of the allegations as well as the vagueness of the accusations 
against her.  The applicant then sought legal representation and asked the respondent for details of the allegations to be given 
the opportunity to reply to them but the respondent did not provide the allegations and it was therefore difficult for her to 
return to work with the respondent.  The applicant was too unwell to meet with the respondent’s representative and was 
physically sick at the prospect of doing so and she did not trust the respondent to be honest and ethical.  The applicant stated 
that she agreed to be assessed by Dr Tay as she was given a lawful instruction to do so and it was only after attending Dr Tay 
that she became concerned about her treatment.  The applicant said the other reason for her not returning to work with the 
respondent was because it accepted that she did not have a psychiatric personality cognitive disorder however the respondent 
required her to return to work under a poor performance management program and no details had been given to her about these 
allegations. 

64 The applicant maintained that in the short time she was employed by the respondent she progressed a number of matters.  For 
example, brochures about events were being sent out late and she developed a process to ensure they went out on time even 
though this caused some hostility. 

65 The applicant stated that in her previous performance with other employers there was no evidence of the alleged behaviours 
occurring.  The applicant denied that the reasons for her not being at work had been kept confidential by the respondent and 
she maintained that a number of people were aware of what had happened with respect to her situation and a number of people 
were aware of the suddenness of her leaving work.  The applicant maintained that some of the complaints against her were 
based on lies, for example, the applicant’s bizarre behaviour in getting up from her chair during a meeting several times to get 
a glass of water. 

66 Under re-examination the applicant stated that when the respondent required her to return to work on a poor performance 
management program no details were provided to her about this and she stated that she could not attend the meeting the 
respondent requested about her return to work because she had a medical certificate preventing her from doing so.  She had 
also asked the respondent for additional information to be provided to her about the allegations against her which was not 
forthcoming.  The applicant maintained it was Ms Gillespie and Ms Howlett who decided at the end of the meeting held on 
11 August 2010 that she should be stood down and the applicant understood that they had believed the allegations made 
against her and had predetermined that she was impaired.  The applicant stated that she believed complaints were made against 
her because of her management style, her focus on community outcomes, a history of conflict between the Marketing and 
Events unit and the CBU, reclassifications being unsuccessful, Ms Rogers unsuccessfully applying for the applicant’s position 
and the performance management of Ms Ytsenko. 

67 Mr Peter McMullin gave evidence by way of a witness statement (Exhibit A2).  Mr McMullin has been a legal practitioner for 
35 years and is currently president of the Victorian Employers’ Chamber of Commerce and Industry, Chair of the Geelong 
Cultural Precinct Steering Committee and President of the Geelong Gallery Board.  Mr McMullin has known the applicant 
since 2004 when she worked as Manager Arts and Culture for the City of Greater Geelong.  Mr McMullin was the mayor of 
the City of Greater Geelong from 2005 - 2006 and chair of a number of committees and boards in Geelong and Melbourne 
between 2005 and 2009. 
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68 Mr McMullin commented on two documents written by Ms Howlett.  A document titled ‘Statement of Fact’ dated 
16 September 2010 and an undated letter to Dr Tay (Exhibits R19 and R20).  Mr McMullin stated that he was stunned by the 
allegations against the applicant which were contained in these documents.  Mr McMullin worked with the applicant in a 
productive, stimulating and creative environment for over four years and along with others he considered her to be a leader in 
the field of arts and culture management and Mr McMullin described the applicant as one of the most impressive people he has 
worked with.  Mr McMullin stated that the applicant is highly organised, meticulous and methodical, she was popular with 
others, she was involved in a number of successful projects and he described her as being highly organised and focused in 
achieving objectives as well as being meticulous and driven.  The applicant was also good at bringing people around who were 
adverse to the required objectives.  The applicant worked well across a wide range of organisations, levels of seniority and 
various individuals and Mr McMullin maintained that the applicant was an expert at managing and harnessing competing and 
sometimes conflicting forces.  Mr McMullin described two projects that the applicant was involved in where she was 
successful in ensuring positive outcomes. 

69 Mr McMullin stated that he regularly received positive feedback about the applicant and many people were impressed working 
with her and as she reported to him and given their close working relationship complaints would not have escaped his notice.  
Mr McMullin described the applicant as not being a procrastinator, she was not responsible for any delays or cancellations in 
any project whilst he worked with her, she was not prone to forgetting people or things said in meetings, she was well prepared 
for meetings and if any matters were delayed there was a good reason.  Mr McMullin described the applicant as having a wry 
sense of humour and he described her as being well regarded, respected and popular and a friend to many people.  
Mr McMullin stated that he gave a verbal reference for the applicant for her position with the respondent and he stated that he 
would have no difficulty employing the applicant in the future. 

70 Ms Patti Manolis gave evidence by way of a witness statement (Exhibit A3).  Ms Manolis is the Chief Executive Officer of the 
Geelong Regional Library Corporation and she has held this position since December 2006.  Ms Manolis knew the applicant 
when she was Manager of Arts and Culture for the City of Greater Geelong, in particular from early 2007 until January 2009. 

71 Ms Manolis commented on Ms Howlett’s undated letter which she sent to Dr Tay (Exhibit R19).  Ms Manolis stated that she 
has never experienced the applicant exhibiting any of the behaviours or characteristics attributed to her in this document.  
Ms Manolis described the applicant as a person who welcomed her when she took up her position with the City of Greater 
Geelong and she worked with her on a number of library projects and broader cultural projects.  The applicant was directly 
responsible for the City of Greater Geelong’s relationship with the library and the funding of the library and she described her 
as being responsible for this being a healthy relationship.  Whilst working with the applicant on a major project Ms Manolis 
stated that she was consistently inclusive in her work and organisational manner, she described her as having excellent 
interpersonal skills, she readily developed strong professional relations with various stakeholders at various levels and the 
applicant managed stakeholders involved in the project in a professional manner.  Ms Manolis described the applicant as an 
astute manager, a very good organiser who was herself very organised and she was not forgetful or repetitive in her 
discussions, planning meetings or otherwise.  She described the applicant as being sensitive and she had an ability to read a 
room of people and individuals and respond appropriately and empathetically.  The applicant also managed difficult projects 
extremely well.  Ms Manolis stated that the applicant was successful in bringing stakeholders together and in one instance she 
was responsible for putting in place roles and responsibilities for the respective participants and implementing structures and 
processes for a new service delivery.  She described the applicant as having good political and social judgement and she had a 
respectful and empathetic approach to all persons across all levels whilst keeping an eye on the main objective.  Ms Manolis 
claimed that the applicant has a comprehensive knowledge of libraries and undertook a study tour of libraries whilst employed 
by the Greater City of Geelong.  Ms Manolis would have no concerns working with the applicant in the future. 

72 Ms Allanah Lucas gave evidence by way of a witness statement (Exhibit A6).  Ms Lucas is the Director General of the 
Department of Culture and the Arts of Western Australia and she has held this position since May 2008.  Prior to this she was 
the department’s Acting Director General from 2007.  Ms Lucas has known the applicant since the 1980s when she worked as 
a theatre practitioner and in or around 1982 she worked with the applicant in a professional capacity.  Ms Lucas also had other 
contact on a professional basis with the applicant throughout the 1980s.  Ms Lucas stated that in 2000 she liaised with the 
applicant who at the time was working with the City of Joondalup about a project the applicant was working on which was the 
development of a performing arts centre in Joondalup.  Ms Lucas stated that she was impressed with the applicant’s practical, 
organisational and consultative skills with respect to this project.  She stated that the applicant was very effective at getting 
across complex planning and policy issues and pulling together a creative plan taking into account the external realities.  
Through other professional contacts after this period the applicant demonstrated a high level of skill and creative and 
structured thinking.  Most recently the applicant worked with Ms Lucas when she was contracted to the Department of Culture 
and the Arts Western Australia as the Manager of Programs for the Development and Strategy Directorate.  During this time 
the applicant worked to a high standard, she acquitted her tasks well and worked effectively with other staff in what was a 
difficult job with complex issues and responsibilities.  The applicant reported to the Deputy Director General of Ms Lucas’ 
department, Ms Jacqueline Allen and she was aware that Ms Allen formed a favourable and respectful view of the applicant’s 
work and capacities.  Ms Lucas stated that she had seen the applicant deal supportively and empathetically within stressful 
workplace and management circumstances and she described her manner as being supportive, comforting and engaging and 
she stated that she listens and interacts well with the people she works with.  She has not found the applicant to be forgetful or 
disorganised in her work or at meetings or in her interactions with colleagues or subordinates and she described her as a highly 
organised person with a focus on the objectives to be achieved and she is highly successful in achieving them and she is 
emotionally intelligent with a subtle sense of humour and irony.  In Ms Lucas’ experience the applicant does not ask irrelevant 
questions or make comments out of context and she reads social situations well.  Ms Lucas has not had any experience of the 
applicant delaying or being responsible for the cancellation of any projects and she stated that the applicant is good at working 
to timelines and budget restraints in achieving her objectives. 
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73 Ms Lucas stated that when contacted about the applicant for the position with the respondent she did not recall saying the 
applicant was slow to start.  On the contrary she would have stated that she would hit the ground running. 

74 Ms Laura Stocker gave evidence by way of a witness statement (Exhibit A11).  Ms Stocker is Associate Professor and Post 
Graduate Coursework Coordinator at Curtin University Sustainability Policy Institute and she has held this position since the 
end of 2007. 

75 Ms Stocker has known the applicant for about 20 years in a personal capacity and she has attended several professional 
workshops that the applicant has organised and facilitated.  When the applicant recently worked with Ms Stocker to prepare 
and deliver a workshop Ms Stocker described her as being a great team player who demonstrated tremendous creativity, 
structured organising skills and was a clear and effective communicator.  She described her as being meticulous in her 
attention to detail, highly competent and as she helped to make the workshop a success Ms Stocker employed her again in 
April 2011 at a similar workshop.  Ms Stocker confirmed that the applicant is currently enrolled in a post graduate course in 
Sustainability Studies at Curtin University. 

76 Ms Stocker commented on the two documents written by Ms Howlett – the ‘Statement of Fact’ dated 16 September 2010 and 
the undated letter to Dr Tay (Exhibits R19 and R20).  Ms Stocker stated that from her personal and professional dealings with 
the applicant the comments in these documents were contrary to her experience with the applicant.  She described the applicant 
as being well organised, she keeps detailed meeting notes and diaries and Ms Stocker stated that it was inconceivable that the 
applicant would be unable to read a situation or person in circumstances of upset or stress and she described the applicant as a 
very empathetic and supportive person.  Ms Stocker stated that one of the applicant’s great strengths is that she thinks deeply 
about how she operates and how others think and operate and as a result she has a sophisticated ability to read play and 
respond reflexively and appropriately.  Socially and professionally the applicant is not vague in her communications or actions 
nor is she a ditherer and she is clear, direct, assertive and diplomatic.  It was not Ms Stocker’s experience that the applicant 
would cancel projects or that she procrastinated or deferred decisions.  She stated that the applicant delivered outcomes in a 
timely manner and was decisive in her actions and Ms Stocker described the applicant as having a terrific sense of humour and 
she stated that not one of the allegations levelled against the applicant has any resonance with her wide ranging and long-term 
experience of the applicant personally and professionally.  On the contrary her performance has always been of an excellent 
calibre and she exhibits the highest precision and rigour in all aspects of her professional practice. 

77 Mr Brian Peddie gave evidence by way of a witness statement (Exhibit A12).  Mr Peddie has been the applicant’s partner since 
1981.  Mr Peddie holds a Bachelor of Arts degree and an Executive Master of Public Administration degree and he has worked 
with local, state and federal governments. 

78 Mr Peddie detailed the projects he has worked alongside the applicant with since the 1980s and he described a number of the 
applicant’s achievements since the 1980s.  Mr Peddie stated that has never known the applicant to exhibit any of the 
behaviours claimed by Ms Howlett which the respondent relies upon and he stated that the applicant had not been forgetful, 
confused, repetitive or inconsiderate of others or unable to tell that others are upset.  Mr Peddie stated that during the time the 
applicant worked for the respondent he did not observe any unusual behaviour in particular none of the behaviours attributed to 
her by the respondent. 

79 Mr Peddie stated that when the applicant applied for her position with the respondent he was also looking to return to Perth 
from Melbourne to work and as the applicant was offered a two year fixed term contract they believed they could commit to 
staying in Perth and after this period the applicant would have a good chance of obtaining a position in the south west of 
Western Australia.  It was also on the basis that the applicant had been employed by the respondent on a two year fixed term 
contract that Mr Peddie and the applicant rented a property in Quinns Rocks to be closer to Wanneroo to avoid long 
commuting times.  Mr Peddie stated that if it was not for the respondent seeking to employ the applicant for two years he and 
the applicant would have made different plans to relocate to Western Australia as he had a permanent position in Victoria.  The 
applicant could have also pursued long term employment with the Department of Culture and the Arts. 

80 Mr Peddie stated that when he saw the applicant after she was suspended on the morning of 11 August 2010 he described her 
as being in shock and she told him that she felt humiliated by being told to see a psychiatrist and being suspended for 
unspecified reasons.  The applicant also told him that they had assessed her as being mentally unwell.  Mr Peddie stated that 
night and for some time afterwards the applicant found it hard to sleep because she was distressed.  Mr Peddie stated that the 
applicant told him how she felt ashamed and embarrassed and because they now lived within the respondent’s boundary she 
was worried she may inadvertently meet her staff, colleagues or councillors and she was worried about what people knew and 
if they saw her, what she would say to them especially as she had been told not to communicate with the respondent’s staff. 

81 Dr Edwards-Smith gave evidence by way of a witness statement (Exhibit A13).  Dr Edwards-Smith is a consultant psychiatrist.   
Dr Edwards-Smith completed a report about the applicant dated 2 November 2010.  In this report Dr Edwards-Smith found the 
applicant had no cognitive disturbance or a psychiatric disorder.  Dr Edwards-Smith stated that the compulsory referral for a 
fitness for duty assessment and the manner in which the applicant was stood down from work pending the outcome of this 
psychiatric evaluation contributed to the applicant’s distress.  Dr Edwards-Smith found that the manner in which the meeting 
occurred on 11 August 2010 and as the applicant felt embarrassed and undermined this contributed to her being unable to 
return to her position with the respondent.  Dr Edwards-Smith does not consider that the applicant is incapacitated by virtue of 
a psychiatric condition for employment but she did not believe that it was feasible for the applicant to return to work with the 
respondent. 

82 Ms Allen was not called as a witness but gave evidence by way of a witness statement (Exhibit A15).  Ms Allen is presently 
the Deputy Director General of the Department of Culture and the Arts Western Australia and she has held this position since 
January 2008.  Ms Allen worked with the applicant between April and December 2009. 

83 Ms Allen described her interactions with the applicant as being professional and positive, she embraced the challenges of her 
department’s change management process and she made significant contributions to this and policy development work. 
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84 Ms Allen commented on Ms Howlett’s undated letter to Dr Tay (Exhibits R19).  Ms Allen has no concerns about the 
applicant’s interpersonal and organisational skills and she discussed the possibility of the applicant pursuing ongoing 
employment with her department.  Ms Allen stated that she has never experienced the applicant repeating questions or making 
inappropriate statements or of being forgetful, nor did she experience her holding the same meeting repeatedly.  Ms Allen has 
never seen the applicant to be unable to gauge social situations or unable to comprehend interactions with others, nor did the 
applicant make irrelevant or unusual statements out of context.  It was not Ms Allen’s experience that the applicant was unable 
to progress projects or work flows or that she was unable to make decisions or that she caused community events to be 
delayed, cancelled or miss deadlines.  Ms Allen formed a positive view of the applicant’s work and her skills and she believed 
that the applicant worked empathetically and supportively with others, she listened and interacted well with others and she 
found her to be a mature, supportive and enjoyable work colleague. 
Respondent’s evidence

85 Ms Gillespie gave evidence by way of witness statements (Exhibits R 3.1 and R3.2).  Ms Gillespie commenced employment 
with the respondent as the Coordinator Human Resources in April 2005 and she has acted in the role of Manager Human 
Resources on a number of occasions during this period for about two years.  Ms Gillespie was introduced to the applicant on 
her first day at work by the Director Community Development, Ms Bentley and later that day the applicant attended an 
education session for the Community Links team about the respondent’s fitness for work policy which was conducted by 
Ms Gillespie. 

86 After the applicant commenced employment with the respondent Ms Gillespie had a couple of conversations with the applicant 
about some staffing matters and she provided her with advice and direction. 

87 Ms Gillespie received a phone call from Ms Kenny asking if she and some other staff could meet with her to discuss concerns 
and she and Ms Howlett attended a meeting with Ms Kenny, Ms Blackmore and Ms Rogers.  Ms Gillespie could tell that they 
were upset and stressed and she formed the impression that they needed to say something.  They discussed concerns they had 
with the applicant and they stated that there were a number of issues that they had experienced individually but recently all 
realised they had the same issues with the applicant.  They described situations where the applicant would make peculiar 
comments which seemed out of context.  For example, the applicant asked an employee how her husband went in the Avon 
Descent on the weekend, the employee said that he had broken his collarbone on the afternoon of the first day and the applicant 
then asked how he went on the second day.  The applicant made decisions they could not understand, for example, they were 
not allowed to book out meeting rooms because the applicant was undertaking a review of the meeting rooms and they said 
that it did not make sense not to earn income whilst the review was being conducted.  They told her that if the review was for a 
week or so that would not have a big impact but the ban on booking meeting rooms was for an extended period of time.  After 
the applicant held a meeting she would then hold the same meeting at a later date and they would discuss the same matters and 
agree on the same outcomes.  The applicant would not make decisions on some matters, such as approving a flexi leave day or 
higher duties allowance, but would make other decisions like changing the title of the building or getting more staff without 
understanding the implications of these decisions.  Ms Gillespie was concerned for the wellbeing of these staff members and 
when she asked them how they were feeling, one of them said that they were so stressed they did not know if they would last 
the week, another said she was considering resigning and the other employee said that if things did not change she would 
probably resign.  When Ms Gillespie asked why it took them so long to speak to her about their concerns they told her that they 
each had concerns about the applicant for some time however they were giving her the benefit of the doubt and they soon 
realised the applicant was affecting all of them and having a big impact on the team.  They also told Ms Gillespie that 
Ms Burton had been very upset and had been trying to resign but the applicant refused to have a meeting with her.  The 
meeting concluded by Ms Gillespie providing them with contact details of the respondent’s external counselling service. 

88 Ms Gillespie was concerned because she had never seen these employees in such a state and they are usually strong, 
professional staff and are not the type of staff to cause trouble.  Ms Gillespie decided that the respondent needed to look into 
this matter with some urgency to ensure the health and wellbeing of these staff members.  Ms Gillespie and Ms Howlett 
discussed the issues raised and what process they would use to investigate these concerns and there seemed to be some 
performance concerns and they felt that the applicant’s behaviour was strange and unusual.  Ms Gillespie and Ms Howlett then 
decided that the fitness for work process would be the most appropriate course of action. 

89 Ms Gillespie stated that she and Ms Howlett needed to find out more information and brief their director Mr John Paton of the 
potentially serious situation that was developing.  During a meeting with him they expressed their concern for the staff and 
agreed that it was very unusual for these staff members to be affected in this way and they were therefore confident that their 
concerns were legitimate.  Mr Paton asked Ms Gillespie to speak to someone outside of the CBU to get feedback about the 
applicant and as Ms Gillespie was aware that the applicant had been working on a project with Ms McNamara and her team 
she asked Ms McNamara how the applicant was settling in and Ms McNamara said that she thought Ms Shaw was a little 
strange.  When Ms Gillespie asked her why she said that the applicant would organise a meeting and discuss the same things 
discussed in a meeting the week before and Ms McNamara also stated that the applicant would repeatedly ask the same 
question.  Ms McNamara stated that they never seemed to be making progress and she was never sure what the applicant was 
wanting or expecting of her.  As Ms McNamara’s statement supported the information already provided to Ms Gillespie she 
decided to discuss these issues with the applicant.  Ms Gillespie advised Mr Paton of her conversation with Ms McNamara and 
it was agreed that she and Ms Howlett would speak to the applicant the following morning and if there was no reasonable 
explanation for her behaviour the applicant would be required to undergo a medical assessment and Mr Paton agreed that for 
the wellbeing of the applicant and the rest of the staff, the applicant could be suspended on full pay if the fitness for work 
process was initiated.  Ms Gillespie contacted Ms Bentley about this issue and she confirmed her support for taking this action. 

90 On 11 August 2010 at 9.00 am Ms Howlett and Ms Gillespie met with the applicant in her office.  Ms Gillespie advised the 
applicant that the meeting was to discuss concerns that had been raised about the applicant and she provided a brief outline of  
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these concerns, including calling the same meetings and discussing the same matters, appearing vague in meetings and not 
making decisions.  Ms Gillespie also explained the effect it was having on the applicant’s team.  Ms Gillespie asked the 
applicant if there was any reason why she was displaying these behaviours or why people would perceive she was displaying 
these behaviours and the applicant stated that she was performance managing a couple of staff and they did not like it so they 
were making up these stories and the applicant said that she was being set up.  Ms Gillespie advised the applicant that she did 
not think that was the case and the employees were concerned for her wellbeing.  The applicant had no reasonable explanation 
for her behaviour so Ms Gillespie advised her that the respondent would be initiating the fitness for work process and would 
need her to attend a medical appointment to determine if she was fit for work.  Ms Gillespie told the applicant that she would 
not be required to attend work until the respondent had received the medical report and had discussed the report with her.  The 
applicant said that she could not believe what was going on and that she was being set up and she said that she felt the 
respondent was trying to get rid of her.  Ms Gillespie advised the applicant that the respondent was not trying to get rid of her, 
the respondent was concerned for her wellbeing and this was a supportive process designed to ensure her safety and wellbeing 
and that of the rest of her team.  When the applicant said that she did not believe Ms Gillespie and it was about getting her out 
of the job Ms Gillespie stated that if that was what the respondent wanted to do it could review the applicant’s probationary 
period, but that is not what the respondent wanted and the respondent wanted to ensure that the applicant and her team were 
okay.  When the applicant asked if she was being stood down Ms Gillespie advised her that she was not required to come to 
work until the medical report had been received, that she would be paid during this time and she would still have her car and 
phone but would not be required to attend work.  The applicant then provided Ms Gillespie with some files to follow up on and 
did a couple of things in her office. 

91 Ms Gillespie stated that when she and Ms Howlett had this meeting with the applicant the decision to instigate the fitness for 
work process was not made until she and Ms Howlett had discussed their issues and concerns with the applicant.  The 
respondent had concerns that due to the applicant’s behaviour and the fact that no reasonable explanation was given by her to 
explain her behaviour that under the fitness for work policy it was appropriate to have the applicant assessed to ensure there 
were no other issues or circumstances that were impacting on the applicant acting or behaving in the manner that she was 
alleged to have been behaving.  The respondent could have instigated a performance management process at that point in time 
however chose the more supportive option of the fitness for work process as the applicant was being given the benefit of the 
doubt that she was not behaving in the alleged manner on purpose.  Ms Gillespie stated that at this meeting she provided the 
applicant with examples of her behaviour including not allowing the booking of meeting rooms whilst a review was being 
undertaken, calling the same meeting with the same agenda and discussing the same issues, not making decisions, regularly 
asking the same questions, making unusual statements or comments and being vague in her responses and actions.  Whilst the 
applicant was advised of these behaviours she was not provided with the names of the people who had made these allegations 
nor specific dates and times when they occurred but Ms Gillespie maintained that the applicant was provided with enough 
information to be able to respond to the respondent’s concerns.  Ms Gillespie recalled that at this meeting when she was 
explaining the respondent’s concerns to the applicant she was smiling and she also stated that when the applicant was advised 
that she was not required to attend work until after the medical assessment had been received the applicant seemed to be a bit 
shocked.  Ms Gillespie believed her actions and that of the respondent were out of concern for the applicant and the other staff 
members and the respondent tried to deal with the situation as sensitively and delicately as possible. 

92 Ms Gillespie stated that the applicant was not escorted out of her office and she walked by herself to the outside of the 
building.  Ms Gillespie denied that employees were approached to discuss issues about the applicant and she stated that staff 
came to her to discuss their concerns and Ms Gillespie asked Ms McNamara how the applicant was settling in as she was 
aware that they had been working together on a project. 

93 After this meeting Ms Gillespie and Ms Howlett advised Mr Paton that they had initiated the fitness for work process and the 
applicant was not going to be at work until the medical report was received.  After Ms Gillespie could not contact the applicant 
later that day she contacted Mr Peddie and he advised her that he was aware of the situation and he told her that the applicant 
was at a psychiatric or psychologist appointment.  When the applicant returned Ms Gillespie’s call the next day she asked the 
applicant how she was going and she said she was okay, she was about to have a bubble bath, a glass of wine or champagne 
and a massage. 

94 Ms Gillespie stated that on 18 August 2010 Ms Bentley sent the applicant a letter outlining the fitness for work process which 
would apply to the applicant (see Exhibit R2.5). 

95 After the respondent received the report from Dr Tay Ms Gillespie believed some comments in the report explained some of 
the behaviours the applicant had been displaying and she thought it was appropriate to discuss these issues with the applicant 
and then arrange a return to work program for her and Ms Howlett tried to organise a time with the applicant to discuss a return 
to work program however the applicant did not attend any of the meetings arranged for this purpose. 

96 Ms Gillespie did not believe that staff approached her in an attempt to get rid of the applicant and she maintained they were 
genuinely concerned about the applicant and were upset and distressed by the situation.  She stated that these employees 
displayed the respondent’s corporate values, they have a good work ethic and they were committed to their jobs and she did 
not believe they made up their complaints.  Ms Gillespie was genuinely concerned for the applicant’s wellbeing and 
throughout this process that was her main focus as well as the wellbeing of the other staff and she undertook the fitness for 
work process with the intention of providing support for the applicant.  Her focus was to identify why the behaviours were 
being displayed and put in place measures to return the applicant to work and she stated that this process was never about 
terminating the applicant.  Ms Gillespie gave evidence that she has undertaken this process a number of times in the past and 
she had never had anyone respond to the process in the same way as the applicant. 
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97 Ms Gillespie stated that the term ‘fixed term contract’ is commonly used in contracts within local government.  Ms Gillespie 
stated that the respondent does not believe it offered the applicant a fixed term contract as the applicant’s contract allows for 
either party to end the contract with the giving of notice or in the event of a serious breach and the correct term for the 
applicant’s contract is a maximum term contract. 

98 Ms Gillespie stated that no employee was advised that the applicant has been suspended or subjected to a psychiatric 
assessment and employees were advised the applicant was taking leave.  Ms Howlett, Mr Paton, Ms Bentley, Mr Daniel Simms 
the CEO, Mr Love and Ms Gillespie were the only employees who were aware of the process followed with the applicant. 

99 It is Ms Gillespie’s belief that the respondent was within its right to request that the applicant undertake a medical assessment 
in line with the respondent’s fitness for work policy. 

100 Under cross-examination Ms Gillespie maintained that the applicant’s behaviour was hazardous and careless given the number 
of incidents raised by staff and as a result of her behaviour two employees were possibly going to resign and two may have 
been about to lodge stress claims against the respondent.  Ms Gillespie claimed that issues raised included that the applicant 
was aggressive and angry towards Ms Rogers, the applicant did not acknowledge Ms Burton’s wish to resign, work was not 
progressing, for example the birthday celebrations, exhibitions and artists could not be booked in, meeting rooms could not be 
booked without checking with the applicant first or bookings had been put on hold and the booking of an Indian wedding 
caused concerns after the applicant had approved it. 

101 Ms Gillespie said that at the meeting with the applicant held on 11 August 2010 the fitness for work policy was not referred to 
until the end of the meeting and Ms Gillespie confirmed that no details were included about the Indian wedding booking at this 
meeting but she said bookings being put on hold was raised.  Ms Gillespie did not put to the applicant that she was yelling or 
being aggressive or abusive towards staff nor did she raise concerns about Ms Burton resigning and the birthday celebration 
preparations being put on hold.  Ms Gillespie said she did not do so as this would have identified the employees who had 
complained about the applicant.  Ms Gillespie stated that Ms McNamara and Ms Howlett also had concerns about the applicant 
and they worked outside of the applicant’s area.  Ms Gillespie stated that she did not take notes of her meeting with the 
applicant on 11 August 2010 and she could not recall Ms Howlett taking notes however a file note of this meeting was 
completed. 

102 Ms Gillespie stated that she took notes of the meeting she held with Ms Kenny, Ms Rogers and Ms Blackmore on 9 August 
2010.  These handwritten notes, verbatim, are as follows: 

(Di been here 3 months) 17/5/10 
7 weeks not spoken with her leaving Thursday 
Exhibition programs 
Melinda Stephens – overruled pam on discussions about 
Doesn’t listen ask same question / take out of loop 
Micro manage / doesnt manage 
1st Birthday 
Building cant take booking 
2 [illegible] hour turn around 2 [illegible] review 
Kate – doesnt know role – struggling with stress 
Get more staff 
Balanced [illegible] budget over city (Di had issues) Have a think about it 
Not communicating down – no access 
Stats – annual report no previous advice 
Attention span – not moving on job 
Performance reviews 1st Birthday 
No handover 
2 weeks ago → events 
Branch Lib – only 1 visit Di speaks to Philipa 
No budget feedback 
Don’t know what Pams role – ‘Gotta think about it’ 
Organising Event Budget 
Dont proceed – Rename building - [illegible] conversation replace it 
Not allowed to call meeting ‘wait’ same meeting 
Not issues with Michelle [illegible] just Di 
Performance Review 
Clarity of role 
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Processes review and planning program 
Timeline and process 
Book meeting 
Di didnt realise frustrating 
Planning review what day 1st Birthday 
Mayor not available deputy mayor 
Very concerned and team concerned 
23-6/10 – 9/8/10 Book meeting ask since June 
Confusing not clear 
Cant think strategically 
Pam/Clair/Kate working on bookings 
Micro level detail 
Lack of strat direct 
Decision making 
[illegible] 
Strange comments during [illegible] [illegible] child [illegible] 
Forgot things - why have meeting 

(Exhibit R3.3) 
103 Ms Gillespie conceded that after the meeting on 11 August 2010 the applicant may have asked for a copy of the respondent’s 

letter to Dr Tay. 
104 Ms Gillespie maintained that under the respondent’s fitness for work policy there was no need for the respondent to provide 

employees with details of concerns about an employee in writing and she conceded that if an employee committed a breach of 
the fitness for work policy they could be given a written warning or be terminated.  Ms Gillespie confirmed that the specific 
concerns the respondent had with the applicant were detailed in a letter dated 23 November 2010 to the applicant following a 
request from the applicant. 

105 Ms Gillespie reiterated the concerns the respondent had about the applicant.  The applicant repeated questions, she discussed 
the same matters at meetings that had previously been decided, she asked the same questions that were discussed at the 
previous meeting, she was vague in her responses and actions for example not allowing staff to book meeting rooms and 
exhibitions not being allowed to be booked, she made comments out of context and comments which were nonsensical, she 
was unable to make decisions, she did not meet deadlines for example, the completion of the annual report when she had to be 
given two extra weeks to complete and she did not complete the strategic plan and budget in a timely manner.  Decisions were 
not made about exhibition bookings and as a result the respondent missed out on some bookings and projects were delayed 
with little or no discussion.  The respondent therefore suspected that the applicant may be unfit for work.  Ms Gillespie stated 
that the general concerns about the applicant’s behaviour were put to her at the meeting on 11 August 2010 but not the details 
of her behaviour and specific incidences. 

106 Ms Gillespie agreed that when the applicant commenced employment with the respondent a number of staff were feeling 
stressed or overwhelmed and she stated that some of these employees worked in the applicant’s area.  Ms Gillespie said that 
Ms Burton ceased employment with the respondent after the applicant left, she then returned and left again.  Ms Gillespie was 
aware that a complaint of bullying had been made against Ms Rogers and she was aware that some employees in the 
applicant’s unit were in conflict with employees in another unit.  Ms Gillespie stated that no complaints were made to her 
about the applicant prior to 9 August 2010 and Ms Gillespie agreed that the applicant had approximately 100 employees in her 
unit and she dealt with staff in other units. 

107 Ms Gillespie stated that at the meeting held on 11 August 2010 the applicant maintained that it was a set up after issues were 
raised with her.  When it was put to Ms Gillespie that she went into the meeting with her mind made up about the applicant 
given the reference in the file note she and Ms Howlett prepared of the meeting about the applicant’s ‘inability to acknowledge 
the proven behaviours’ Ms Gillespie stated that based on the quantity and consistency of complaints Ms Gillespie formed the 
view that the applicant had displayed the behaviours complained of however, the applicant may have had a reason for this but 
at the meeting the applicant did not deny the behaviour or provide an explanation for her behaviour.  Ms Gillespie stated that 
the applicant was told that her behaviour had raised concerns and they wanted her to respond.  Ms Gillespie stated that it was 
understandable that the applicant was shocked at the time. 

108 Ms Gillespie stated that prior to meeting the applicant on 11 August 2010 she had been given approval by Mr Paton to 
implement the fitness for work policy and send the applicant for a psychiatric assessment if she believed it was appropriate.  
Ms Gillespie maintained that of the four employees who complained about the applicant two were on the verge of resigning 
and one was considering resigning and Ms Gillespie stated that she found out after meeting with the applicant on 11 August 
2010 that she was not on probation. 

109 Ms Gillespie believed that the way in which the applicant left the respondent’s building after the meeting on 11 August 2010 
was not humiliating or stressful and she denied that the applicant was escorted from the building and Ms Gillespie believed  
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that there was no stigma attached to requiring the applicant to undergo a psychiatric assessment.  Ms Gillespie maintained that 
she thought that there was substance to the complaints made against the applicant sufficient to instigate the fitness for work 
process and she was aware that the applicant wanted to and intended to return to work after the meeting held on 11 August 
2010.  Ms Gillespie stated that after reading Dr Tay’s report the respondent wanted to use issues raised by her to assist in the 
applicant’s return to work. 

110 Ms Gillespie stated that details about the complaints made against the applicant were not given to her because the fitness for 
work process had commenced.  Ms Gillespie maintained that the applicant being put on a performance management process 
when she returned to work was not disciplinary and this process would have been negotiated with the applicant. 

111 Ms Gillespie maintained that the respondent’s restructure, which occurred some months prior to the applicant commencing 
employment with the respondent, had not had a dramatic impact on employees as only approximately 35 positions were 
affected which caused concerns with some employees.  Ms Gillespie confirmed that Ms Ytsenko left her job with the 
respondent after the applicant left. 

112 Under re-examination Ms Gillespie stated that the meeting held with the applicant on 11 August 2010 was to determine if there 
was any substance to the concerns raised about the applicant.  Ms Gillespie stated that at this meeting the applicant was given 
the opportunity to explain her behaviour after Ms Gillespie outlined concerns and issues raised with her and the applicant was 
asked if there was any reason why staff may have perceived her to behave in this way.  The applicant replied that it was a set 
up and that she was dealing with the behaviours of some staff that they had been getting away with for some time and as staff 
were not happy about this it was their way of getting back at her.  Ms Gillespie again summarised the concerns raised with the 
applicant at the meeting on 11 August 2010.  The applicant was not making decisions, she was not allowing staff to book 
rooms, the applicant was making unusual comments, the applicant asked staff the same questions, she gave incomprehensible 
responses and the applicant conducted the same meetings with the same agenda on a number of occasions.  Ms Gillespie stated 
that the applicant was told that her actions had stressed staff and some staff were considering resigning. 

113 Ms Bentley gave evidence by way of witness statements (Exhibits R10.1 and R10.2).  Ms Bentley commenced employment 
with the respondent in the position of Director Community Development in February 2002.  Ms Bentley was involved in the 
applicant’s recruitment and she completed reference checks on her prior to offering her the position of Manager, Capacity 
Building on a two year contract.  One comment she recalled from a referee was that the applicant gets on with the job and 
while she may be a bit slow to start she will take in all issues and get on with it and Ms Bentley stated that she did not obtain 
much feedback about the applicant’s supervisory skills.  Ms Bentley stated that she employed the applicant because of her 
events background, she thought she would be good to get the Cultural Centre ‘up and running’ and given her experience in the 
exhibition and programs areas.  Ms Bentley introduced the applicant to staff and set up regular meetings with her every second 
Tuesday for an hour to deal with any issues.  Ms Bentley also had combined meetings with all managers within her directorate 
to pass on information to managers about workload and what they needed to discuss with staff.  Ms Bentley stated that she 
provided the applicant with an induction into corporate matters and told her that she had very good coordinators who knew 
their business and could provide her with support and she stated that the applicant had three very competent coordinators to 
support her who were experienced, very professional and were excellent staff members. 

114 Ms Bentley asked the applicant a couple of times about the exhibition program as she wanted to see it and ensure the 
respondent did not miss out on some of the exhibitions and the applicant advised Ms Bentley that she had set up a working 
group and it was progressing.  Ms Bentley understood that the applicant had put a blanket ban on the hiring out of the meeting 
rooms and after the applicant went on leave Ms Bentley was advised that the facility officer had a booking for a meeting room 
and the applicant did not allow it to progress.  Ms Bentley thought that was strange because it was money the respondent was 
missing out on and she could not see what impact having the room booked out would have on the review. 

115 Ms Bentley stated that not a lot of work was produced by the applicant when she worked for the respondent and the applicant 
was working on a few staffing matters, but it seemed to be at the exclusion of other matters and these staff matters were 
resolved after the applicant went on leave.  Ms Bentley stated that in some instances the applicant may have done more 
damage than provide solutions. 

116 Ms Bentley was on leave when the issues with the applicant came to a head.  She received a phone call from Ms Gillespie on 
10 August 2010 advising her of concerns that had been raised by staff and Ms Gillespie expressed her concern for the 
wellbeing of both the staff and the applicant given the information provided by the staff.  Ms Gillespie told her she had 
discussed the issue with Mr Paton and suggested that should the follow up conversation with the applicant confirm the 
information provided by staff Ms Gillespie wanted to enact the fitness for work process.  After hearing these concerns, and the 
names of the staff who had raised the concerns, Ms Bentley supported Ms Gillespie’s recommendation as she knew that 
something must have been wrong if these staff were feeling the way they were.  Ms Bentley stated that these staff members 
have a strong work commitment and good work ethic and they are loyal, professional and dedicated staff who have not raised 
any similar issues in the past.  Ms Bentley therefore had every confidence in the efficacy of their concerns. 

117 When Ms Bentley returned to work she received a full briefing from Ms Gillespie and Mr Paton about the events that occurred 
the previous week and she stated that she was concerned about the applicant and the wellbeing of her team.  During a debrief 
with the senior team at the CBU she was concerned that these normally confident leaders were distressed and anxious about 
what had happened.  Ms Bentley also contacted the applicant to check on her wellbeing and she advised her that the respondent 
was working through a process which was designed to support her and she urged the applicant to contact the respondent’s 
external counselling service. 

118 Ms Bentley met with Ms Burton on 17 August 2010 and she advised Ms Bentley that she was resigning from her position as 
she could no longer work with the applicant.  Ms Burton explained that she had tried to resign several times but the applicant 
did not treat her seriously and had delayed and deferred any opportunity to discuss her issues over a number of weeks.   



92 W.A.I.G.                                        WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     293 
 

Ms Burton explained that she found it impossible to continue working with the applicant and she had no confidence that their 
working relationship could be mended.  Ms Burton was very anxious and had already been referred to the respondent’s 
counselling service for support. 

119 After the applicant left the respondent the applicant’s team asked that Ms Bentley make a number of decisions and they 
requested information about the progress about matters they had raised with the applicant.  They told her that more decisions 
were made after one meeting with Ms Bentley than in the entire period that the applicant had been working with the 
respondent.  From these discussions it seems that the applicant was a ‘choke’ point for information coming in and out of the 
CBU.  Ms Bentley did not believe there was any conspiracy to get rid of the applicant. 

120 Ms Bentley told the applicant that the respondent wanted to meet her to discuss Dr Tay’s report and her fitness for work and to 
discuss strategies to assist the applicant to make a full return to work and Ms Bentley tried to facilitate a further meeting with 
the applicant to discuss a structured and supportive return to work after the applicant was unable to attend the initial meeting. 

121 Ms Bentley stated that staff who raised concerns about the applicant have worked with other managers without issue and they 
get on well with the manager currently working in the applicant’s position. 

122 Ms Bentley stated that the applicant’s contract was a ‘regular manager’s contract’ with all the normal terms and clauses this 
entailed.  Ms Bentley stated that the applicant was given a two year contract which was in the standard terms for all managers 
and it was severable if necessary. 

123 Ms Bentley understood that the applicant’s staff found it was difficult to finalise a promotional brochure as the applicant was 
reviewing the exhibition program and she would not give approval for exhibitions and other activities to proceed.  Ms Bentley 
denied that the applicant’s absence from work had been the subject of any conversation with any of her staff other than to 
ensure business continuity and there has been no reference to the reasons for her absence. 

124 Ms Bentley stated that from her notes of the fortnightly meetings she had with the applicant there were no major performance 
issues with the applicant however, there were references to the events program and the creation of a working group.  It was 
only after the applicant left the respondent that Ms Bentley was made aware of outstanding unresolved issues with regard to 
this program and the absence of progress that was affecting program delivery and income generation. 

125 After receiving Dr Tay’s report Ms Bentley and other senior officers wanted to have a meeting with the applicant to discuss her 
return to work but she would not make herself available and Ms Bentley does not believe that the applicant’s authority has 
been destroyed and she has kept the applicant’s position open and available on the expectation that a return to work program 
will be implemented for her. 

126 Under cross-examination Ms Bentley said that she understood that the meeting held with the applicant on 11 August 2010 was 
based on the applicant being subject to further assessment - that is the applicant would be sent for a medical assessment 
notwithstanding what she said at this meeting.  Ms Bentley stated that she did not speak to Ms Rogers, Ms Burton, 
Ms McNamara, Ms Kenny or Ms Blackmore before this meeting but she spoke to them when she returned to work.  
Ms Bentley said that she received a full briefing about the situation from Ms Gillespie and Ms Howlett in the presence of 
Mr Simms and Mr Paton and she then spoke to the staff who had raised concerns about the applicant.  Ms Bentley stated that 
Ms Blackmore told her that the applicant had put a blanket ban on booking meeting rooms and she understood this issue was 
put to the applicant on 11 August 2010.  Ms Bentley also understood that bookings had to be cleared through the applicant and 
sometimes there were short timeframes. 

127 Ms Bentley had many regular and ad hoc meetings with the applicant and they usually went for no more than one hour and 
during these meetings Ms Bentley did not observe any behaviour whereby the applicant caused her concern and she stated that 
she did not re-raise concluded matters, nothing was said out of context and she was not forgetful.  Ms Bentley stated that one 
issue she raised with the applicant was the production of an exhibition program and the applicant assured her that this was in 
place and she stated that she gave the applicant positive feedback about the way she was dealing with some outstanding issues. 

128 Ms Bentley agreed that Dr Tay’s report stated amongst other things that the applicant should not return to work with the 
respondent until her concerns about due process had been addressed.  Ms Bentley stated that the applicant’s request through 
her representative for particulars of matters and incidences was not agreed to as Ms Bentley wanted to meet the applicant to 
discuss a structured return to work program to assist in rebuilding her confidence.  Ms Bentley initially stated that this would 
not be under a poor performance management process however, after reviewing the letter she sent to the applicant’s 
representative dated 28 September 2010 which stated that the issues raised with the applicant will need to be addressed in 
accordance with the respondent’s Managing Poor Performance procedure, Ms Bentley agreed that a managing poor 
performance process would apply to the applicant on her return to work. 

129 Ms Bentley agreed that there were some workload issues for some employees in the applicant’s unit but she disagreed that 
there were teething problems with the respondent’s restructure but this was subject to ongoing review.  Ms Bentley agreed that 
the applicant attended a significant number of meetings which was what she would expect of other managers in her team and 
Ms Bentley stated that she does not believe that there is a stigma attached to being directed to undertake a psychiatric 
assessment if there is a reason for doing so however she conceded that it would raise concerns. 

130 Ms Kenny gave evidence by way of a witness statement (Exhibit R14).  Ms Kenny commenced employment with the 
respondent as a Strategic Librarian in April 2008 before moving to her current position as Coordinator Library Services.  
Ms Kenny stated that the applicant was not like any other manager she had worked with and she seemed very ‘arty’ and 
thought differently to other managers.  Ms Kenny did not have any issues with this and assisted the applicant where she could 
to settle into her position. 

131 Ms Kenny stated that during coordinator meetings they itemised actions from each meeting and issues to be followed up at the 
next meeting and the applicant’s action items always seemed to be rolled over to the next meeting as she had not completed her  
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items.  Ms Kenny noticed that during meetings the applicant would ask her the same questions and would make strange 
comments to her and Ms Kenny was not sure if it was the applicant’s sense of humour or if the applicant was putting her in her 
place.  One example occurred about two to three weeks into the applicant’s employment when Ms Kenny responded to a 
question the applicant asked attendees at the meeting and the applicant said ‘cone of silence’ looking at her.  Ms Kenny 
laughed as she thought the applicant was having a joke but the applicant turned to her again and put her hand up to Ms Kenny 
with her palm facing towards her at the level of her face and said ‘Jenny, cone of silence’.  The applicant would ask the same 
questions of her on different days and Ms Kenny was not sure if the applicant did so because she was busy and forgot that she 
had already asked her that same question and Ms Kenny thought it was strange to be asking the same question over again, but 
did not think too much of it at that stage.  After the applicant continued to ask the same questions a number of times, 
Ms Kenny thought maybe the job was too big for the applicant and that she could not cope. 

132 Ms Kenny gave evidence that the applicant requested that a number of employees attend a planning workshop to brainstorm 
the idea of the Cultural Centre having a festival and the applicant was told that it was not a good time to plan such an event 
because other events were planned at the same time and there was insufficient staff to do the work.  Ms Kenny said in this 
meeting a budget had not been requested for this event and it would be unlikely to get any funding yet the applicant’s response 
was to ‘stop worrying about that’. 

133 Ms Kenny stated that when the applicant started she stated that they would get more bookings and gallery staff and she did not 
seem to understand the process required to obtain more staff or the budget constraints the respondent was under at that time.  
Ms Kenny gave evidence that the applicant spent a lot of time working on changing the name of the Cultural Centre building 
and she stated that the cost of replacing the signs would be substantial and the process of doing this would take a long time.  
When Ms Kenny advised the applicant that it was unlikely that the respondent would change the name of the building at this 
early stage, the applicant said that it was more of a cultural centre and that Ms Bentley was aware of this issue and that the 
applicant would be proceeding.  Ms Kenny stated that she is now aware Ms Bentley was not aware of the proposal to change 
the name of the building, despite the applicant spending a significant amount of time working on this proposal behind closed 
doors.  Other concerns she had with the applicant included the applicant’s reaction to Ms Kenny sending out ‘end of week 
bouquets’ to staff.  There was an in-house joke about one staff member who was called Carol Leigh and she stated that this 
was also the name of a rugby hooker and they used to joke with Ms Leigh calling her a hooker and this was a joke that 
Ms Leigh was a part of and used to call herself the hooker at times.  On reading one of her end of week bouquets where 
Ms Kenny referred to ‘Carol the Hooker’ the applicant asked Ms Kenny to stop calling Ms Leigh that as it was inappropriate.  
When Ms Kenny explained the background to the applicant, she laughed and when the applicant saw Ms Leigh in the kitchen 
after that she asked Ms Leigh, who is 60 years of age, how long she had been playing rugby.  The applicant made a few odd 
comments, but Ms Kenny was left alone to do her job. 

134 Ms Kenny maintained that the applicant did not understand libraries.  Ms Kenny also noticed that the applicant’s door was 
often closed.  The applicant told her that she was working on issues concerning Ms Ytsenko which she did all day with the 
door closed and staff could not see the applicant if they needed to.  Ms Kenny stated that Ms Ytsenko had performance issues 
and if she arrived at work late or did anything she was not supposed to staff were not allowed to approach her about it and the 
applicant told Ms Kenny and the other coordinators that she was not pandering to Ms Ytsenko even though it might look like it 
and the applicant said she was taking this issue very seriously. 

135 Ms Kenny gave evidence that during coordinator meetings the whole meeting was taken up with the applicant discussing her 
issues which did not leave time for other issues to be covered and one of these issues was the booking out of the meeting 
rooms.  Meeting rooms at the Cultural Centre were intended to generate an income and could be booked out by the public for a 
fee and the applicant said that all bookings had to cease as she was doing a review of the use of the meeting rooms and the 
applicant would decide whether a booking was allowed.  The applicant set up a working group to review the booking out of 
meeting rooms and the persons selected by the applicant to be on the working group, which included the Administration 
Officer, Facilities Officer and the newly appointed Programs and Exhibition Officer, seemed strange to Ms Kenny.  Ms Kenny 
could understand the Facilities Officer and the Programs and Exhibition Officer being part of the working group but including 
the Administration Officer seemed strange as did the fact that there was no coordinator in the working group. 

136 Ms Kenny stated that there was a breakdown between library services and the IT section as IT requested a business case for 
most of what had been requested by libraries and this request was never passed on to Ms Kenny.  Ms Kenny checked with the 
previous manager and the applicant and neither said they knew anything about this request and when Ms Kenny approached 
the applicant and told her of her disappointment and asked it they could speak to the IT section and still try and get their bids 
in, the applicant said ‘don’t worry about it, we will get it in the midyear budget review’.  Ms Kenny stated that the applicant 
did not seem to understand that the process did not work that way. 

137 Ms Kenny stated that there were times when the applicant put extra pressure on the staff, especially coordinators, because she 
did not pass on information in a timely manner and the applicant then expected them to drop everything to finish something 
that they should have had time to complete properly.  One example was their contribution to the annual report. 

138 After the applicant had been with the respondent for a short time, Ms Kenny could see the pressure, stress and the distress the 
applicant was causing.  The applicant would not discuss things with Ms Rogers, who was acting in the manager’s position 
before the applicant arrived, and she would not let Ms Rogers pass over any information and at times the applicant was rude to 
Ms Rogers and would snap at her and shut her down mid-sentence at meetings often in front of other staff.  Ms Kenny stated 
that the applicant was also not progressing or making decisions about the first birthday celebrations.  Initially the applicant said 
this would not proceed and that she did not know why they wanted a birthday celebration but after some time this issue was 
progressed and the celebration took place after the applicant left.  Further strange behaviour on the part of the applicant 
occurred during a meeting to review the respondent’s restructure.  The applicant seemed very distant and did not add much to 
the conversation and during this two hour meeting the applicant went to the toilet twice and twice left her chair to get water.   
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Ms Kenny maintained that the applicant seemed to have a very short attention span.  Another concern was that the applicant 
had forgotten to tell Ms Kenny that two of her library staff were being transferred out of her section and Ms Kenny gave 
evidence that the applicant has only attended the respondent’s other libraries on one occasion and this occurred when 
Ms Bentley took the applicant to show her these libraries. 

139 Ms Kenny became aware that it was not just her that had concerns about the applicant when another employee discussed the 
applicant with her and some of the decisions she had made.  When Ms Kenny was asked by Ms McNamara to stay back after a 
staff meeting and Ms McNamara asked her how things were going Ms Kenny asked her why she was asking that question and 
Ms McNamara replied, ‘I don’t know, something there is just not right’.  After the applicant went on leave Ms McNamara 
asked Ms Kenny again how everything was going in the Cultural Centre and she said to Ms Kenny ‘I don’t know how many 
times we had the same meeting with the same conversation, we just seemed to keep going over and over the same stuff’. 

140 Ms Kenny stated that in July she felt that something was not quite right with the applicant.  The applicant started to regularly 
meet her husband in the coffee shop at 10.00 am when she had only arrived at work at 9.00 am and this had only previously 
happened on an occasional basis.  Ms Kenny felt that something needed to be done about this situation as she was concerned 
for the health of her team mates and her own health.  Ms Kenny was also concerned for the applicant as her behaviour was 
strange and it seemed to have escalated since the applicant commenced employment with the respondent.  The applicant was 
spending more and more time behind closed doors in her office and she had begun to work regularly in the Cafe Elixir away 
from the unit.  As Ms Bentley was away on leave, they decided to wait until she returned however an issue arose with 
Ms Burton who was having a difficult time and she told her that she was going to resign.  After talking to Ms Burton and 
knowing how Ms Rogers and Ms Blackmore were being physically ill and emotionally drained by the applicant’s actions, 
Ms Kenny decided to speak to the respondent’s human resources section as she could not wait for Ms Bentley to return.  
Ms Kenny then organised a meeting to speak to Ms Gillespie and Ms Howlett about the applicant. 

141 Ms Rogers, Ms Blackmore and Ms Kenny discussed their concerns about the applicant and the impact she was having on her 
team with Ms Gillespie and Ms Howlett in some detail.  During this meeting Ms Gillespie asked what impact it was having on 
the team and they said that there were real concerns and that the people in the room could not cope with the situation anymore.  
One person said that she was stressed and was physically ill and did not know how she was going to be able to continue 
working with the respondent and another person said that they did not want to work there anymore and was considering other 
options.  Ms Kenny said that she did not know if she could continue to work with the respondent and she might consider 
leaving.  Ms Kenny stated that the decision to contact human resources had been a difficult one and one which she had been 
grappling with for some time.  When Ms Bentley returned from leave they went through some outstanding items and 
Ms Kenny maintained that during this meeting more decisions were made than there had been in the past few months and they 
were finally able to get on with work and start progressing things. 

142 Under cross-examination Ms Kenny confirmed that the action plans used at coordinator meetings were implemented by the 
applicant and Ms Kenny stated that they were no longer used (see Exhibit R15).  Ms Kenny described the applicant as being 
flamboyant and different and she maintained that the applicant did not understand the respondent’s budget processes as she 
wished to seek additional funding but this was not possible.  Ms Kenny could not recall any specific examples of the applicant 
repeating herself by asking the same questions and Ms Kenny stated that the applicant spent too much time in the coffee shop 
in the last couple of weeks of her employment with the respondent and Ms Kenny conceded that the manager she was covering 
for also attended the coffee shop and completed work there. 

143 Ms Kenny stated that she was concerned for her health and that of her team members some weeks prior to the applicant 
leaving.  The main issues causing concern were the applicant asking the same questions, the applicant making strange 
comments, the applicant’s proposal to change the name of the building, the applicant workshopping an idea for a festival at the 
Cultural Centre and the lack of concern she showed about the impact of this proposal on the budget.  Ms Kenny was also 
concerned that the applicant asked her to stop calling Ms Leigh ‘a hooker’.  Ms Kenny stated that the issue of Ms Ytsenko was 
taking up the applicant’s time and she agreed this was not to the exclusion of her dealing with other matters.  Ms Kenny stated 
that she was aware that Ms Ytsenko had a bullying complaint against Ms Rogers.  Ms Kenny maintained that there was a 
blanket ban on booking rooms and then she stated that bookings had to be referred to the applicant and Ms Kenny maintained 
that the respondent lost bookings because the applicant would not make decisions about bookings and she identified one 
booking that did not take place as a result of this.  Ms Kenny stated that the Administration Officer is currently the bookings 
officer and she is unsure if this person was involved in bookings at the time the applicant proposed she be part of the working 
group to review bookings.  Ms Kenny conceded that it was not the applicant’s fault that the business case for the libraries was 
not passed on to IT and she stated that her concern with the applicant in this regard was her response when Ms Kenny asked 
her if she could put in an appeal and the applicant told her not to worry and to wait until the mid-year review.  Ms Kenny stated 
that as she knew they would not get money at this time it meant the libraries would be without IT for 12 months. 

144 Ms Kenny stated that after about nine or ten weeks of the applicant working with the respondent she could see that Ms Burton, 
Ms Blackmore and Ms Rogers were stressed by the applicant.  Ms Kenny conceded that she was not aware of all of the 
applicant’s interactions and discussions with Ms Rogers however she stated that at one meeting the applicant would not let 
Ms Rogers explain a procedure and the applicant was rude to Ms Rogers.  Ms Kenny said that Ms Burton, Ms Blackmore and 
Ms Rogers were experiencing difficulties and she knew this by looking at them and later from having discussions with them.  
Ms Kenny agreed that Ms Burton started with the respondent after the applicant and was taking time to adjust to working in the 
CBU.  Ms Kenny stated that Ms Burton left two or three weeks after the applicant left and Ms Burton again left soon after by 
putting in a second resignation. 

145 Ms Kenny stated that her evidence about Ms Rogers and Ms Blackmore being physically ill related to Ms Rogers suffering 
migraines and she thought this was also the case with Ms Blackmore.  Their physical appearance had also deteriorated over the 
preceding weeks and Ms Blackmore understood Ms Rogers went on stress leave at some point due to the applicant’s actions. 
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146 Ms Kenny stated that she did not want the applicant terminated.  Ms Kenny maintained that at the meeting with Ms Gillespie 
and Mr Howlett, Ms Rogers and Ms Blackmore indicated that they wanted to leave because of the applicant and Ms Kenny 
stated that she would consider leaving the respondent because of the applicant. 

147 Ms Kenny stated that the applicant was fine at the beginning of her employment but in the last couple of weeks of her 
employment with the respondent she ‘didn’t get it.  We weren’t getting through.’.  Ms Kenny agreed she did not raise her 
concerns about the applicant with her and Ms Kenny agreed that it would take at least three months for an employee in the 
applicant’s position to get on top of what was required of her position. 

148 Ms Rogers gave evidence by way of a witness statement (Exhibit R16).  Ms Rogers commenced working with the respondent 
in the position of Heritage Officer in June 2001 and she became the Coordinator Heritage Services in July 2006.  Prior to the 
applicant commencing with the respondent she acted in the position of Manager Capacity Building. 

149 Ms Rogers was surprised that when the applicant started she did not want a handover and she made offers of assistance to the 
applicant but she did not seem to want help.  Ms Rogers was also surprised at the applicant’s approach to some matters.  
Ms Rogers thought it was a bit strange that the applicant would not let her show her anything or provide her with any 
background information on some matters.  For example, the applicant did not even want to talk about anything to do with the 
Cultural Centre or exhibitions. 

150 About two weeks after the applicant started Ms Rogers sustained an elbow injury and she could not do typing and the applicant 
was sympathetic about the situation and organised for an employee to assist Ms Rogers and about a month after the applicant 
started Ms Rogers’ sister was diagnosed with an illness and needed urgent surgery and the applicant was very supportive and 
caring towards Ms Rogers during this period. 

151 Ms Rogers gave evidence that the applicant stated that she was going to conduct a review of the meeting rooms and no rooms 
were to be booked out and the applicant was going to review the room hire and the running of the exhibitions.  The applicant 
appointed a working group to review this issue which included no senior staff and Ms Rogers thought this was unusual and 
only one staff member had been working with the respondent for more than six months.  When Ms Rogers asked how the 
review was progressing the applicant told her that she and the other coordinators would be advised of the outcome.  Ms Rogers 
started to feel that she was not getting much feedback from the applicant so she asked for a meeting with the applicant but it 
took about a month before this occurred.  About seven or eight weeks after the applicant started Ms Rogers was feeling that the 
applicant did not want to hear her ideas or comments and Ms Rogers was embarrassed when she was publicly put down by the 
applicant in meetings.  Ms Rogers felt that the applicant’s behaviour in this regards was personal and she thought it might have 
been because the applicant saw her as some kind of threat because she had worked in the applicant’s position. 

152 It was when one of Ms Rogers’ staff members had a minor email dispute with a staff member in another section that she 
became really concerned about the applicant.  Ms Rogers had resolved the dispute and when Ms Rogers mentioned it to the 
applicant advising that she had dealt with the situation the applicant excluded Ms Rogers in front of her staff and spoke to the 
employees concerned.  After the meeting one staff member who she had spoken to was distressed that she had been 
admonished in front of another staff member and it seemed to Ms Rogers to be a minor incident that had been blown out of 
proportion.  When this staff member returned from leave and found the applicant was on leave she indicated that she had been 
worried about how she would cope working with the applicant. 

153 Ms Rogers found it very difficult to get answers or decisions from the applicant.  When Ms Rogers applied for a flexi day she 
would have to follow up with the applicant a day or two before her proposed flexi day to get an answer about whether she 
could have the day off.  This also happened with a request for a higher duties payment when the museum curator went on leave 
even though the request form was presented to the applicant weeks in advance. 

154 During a meeting about short term assistance required in Ms Rogers’ area, initially the applicant did not follow through on the 
request despite verbally indicating support.  After one discussion about this issue, a staff member stated that they could not 
believe how the applicant spoke to Ms Rogers and Ms Rogers thought it was becoming a problem when staff started to talk 
about the applicant’s behaviour.  After that meeting the applicant asked Ms Rogers to stay behind and the applicant became 
quite aggressive and abusive about budget management and she spoke about how the respondent was in crisis.  Ms Rogers was 
upset as she felt this was a personal attack as she believed she was very good at the budget process and monitoring her budget.  
Ms Rogers stated that the applicant repeatedly asked the same questions and there appeared to be a focus on minutiae.  For 
example, the applicant asked Ms Rogers four times what ‘GL’ code a training course of $250 was coming out of and 
Ms Rogers told her on three separate occasions and when the applicant asked her the fourth time she had the piece of paper 
with the ‘GL’ code written on it in her hand.  As time went on Ms Rogers was not getting a response to her questions and it 
was becoming difficult to do her job.  Ms Rogers’ staff were coming to her saying that the applicant was asking them really 
weird questions and Ms Rogers told them to provide the applicant with the information as she was still settling into the job. 

155 Ms Rogers started to become concerned for Ms Burton as she was upset and she told Mr Rogers that she was not getting 
answers from the applicant and they would have the same meeting with the same agenda and Ms Burton said she was not 
comfortable with the situation.  Ms Rogers had already noticed that the same things were being discussed in meetings and there 
was no real outcome out of many meetings and she was becoming frustrated because they were not getting any answers from 
the applicant. 

156 Ms Rogers thought she would speak to the applicant about her concern for Ms Burton in a one-on-one meeting and she told the 
applicant in what she believed was a non-confrontational and supportive manner that Ms Burton seemed to be stressed and 
Ms Rogers advised the applicant she was concerned for Ms Burton’s health.  The applicant dismissed Ms Rogers’ comment 
saying that she had dealt with the matter and Ms Burton knows what to do and is happy to move forward.  Ms Rogers felt that 
nothing she said to the applicant would have made any difference and a couple of days later Ms Burton resigned. 
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157 Ms Rogers was becoming more and more concerned about the applicant as she was becoming distant from the team.  At 
meetings the applicant would get up and wander around and did not seem to have the same attention span as others and the 
applicant did not seem to be able to process information easily and seemed confused in many situations.  For example, the 
applicant thought she had sorted the situation out with Ms Burton and that she was happy but Ms Burton was becoming more 
upset after their meetings prior to her resignation.  The applicant seemed to become less and less organised and Ms Rogers and 
others were told on a couple of occasions that they need to stop everything as they had an urgent deadline that needed to be 
met.  Two examples included providing information for the annual report and providing information for a director.  When 
Ms Rogers reviewed emails regarding these issues she noticed that one email had been sent to the applicant a week before, but 
the applicant was only sending it to Ms Rogers and others that day.  The applicant was becoming more and more withdrawn, 
she would be in her office for much of the day or going to the cafe to have a coffee to do some work and the applicant 
appeared to be working whilst she sat in the cafe and Ms Rogers did not feel she could go and speak to the applicant about 
things there and when she was in her office the door was closed so they did not really have access to the applicant.  Ms Rogers 
felt that maybe the human resource problem the applicant was managing with one of the administrative staff was causing her 
stress and she was therefore unable to deal with other matters.  Ms Rogers noticed that the applicant seemed to look 
uncomfortable when people were talking about the ‘bigger picture stuff’ and the applicant did not seem to see the implications 
some proposals would have had on other sections.  Ms Rogers felt that whatever she said would not make a difference and it 
seemed that the applicant did not have an interest in the team as a whole or what was happening.  At one point the applicant 
queried the charge for a copy of a photograph and she insisted that Geelong City Council be contacted to set the price properly 
and it seemed the applicant did not have confidence in what they were saying or the previous research that they had done.  As 
it turned out the charges at Geelong were very similar to theirs. 

158 Ms Rogers stated that in the last two or three weeks of her employment with the respondent the applicant was not dealing with 
things she needed to and she was only concentrating on a small part of her job, that is running exhibitions and the Cultural 
Centre, without making decisions about other areas.  The job was bigger than that and included libraries, heritage places or 
other tasks.  When there were multiple staff with concerns about the applicant Ms Rogers decided to talk to an employee 
support officer about her concerns as she was now physically ill and she did not know what do about the situation.  About 
eleven or twelve weeks after the applicant started Ms Rogers went to the respondent’s human resources section for help as she 
did not know what to do.  Staff were complaining, people were trying to resign and the applicant did not understand the 
situation and Ms Rogers was concerned for the health of co-workers.  Two other people went with Ms Rogers as they had 
realised that they were all very concerned.  The following day things were worse.  The applicant appeared not to be processing 
information about things, including the impending departure of Ms Burton and Ms Rogers had no idea how to manage the 
situation when the team was crumbling and employees were becoming stressed.  Several people spoke to human resources 
again and this time asked for contact to be made with the unit director.  Ms Rogers was becoming physically ill experiencing 
headaches and nausea because of the stress at work and she could not stay at work for the rest of the day and Ms Rogers has 
never had any other issues of this nature due to work before, so she went to the doctor and after visiting the doctor Ms Rogers 
emailed the respondent to advise of her situation.  She received a response saying that the applicant was on leave and the 
respondent would be offering support to staff who had come to speak to human resources about the applicant.  Ms Rogers 
wanted to attend counselling, but was so distressed she could not enter the building and she was feeling very unwell.  The 
following week when Ms Rogers returned to work during meetings with Ms Bentley more decisions were made in three days 
than they had in three weeks, possibly three months. 

159 Ms Rogers confirmed she applied for the applicant’s position but withdrew her application. 
160 Under cross-examination Ms Rogers confirmed that she has worked with the respondent for 10 years and she acted in the 

applicant’s position for six weeks and Ms Rogers stated that she was passionate about her job. 
161 Ms Rogers denied that she did not like the applicant.  Ms Rogers stated that she was not unhappy about the applicant’s dealings 

with Ms Ytsenko, Ms Rogers confirmed that Ms Ytsenko had made a bullying complaint against her and Ms Rogers denied she 
was unhappy when the applicant asked her to leave any disciplinary and performance management with respect to Ms Ytsenko 
to her.  Ms Rogers agreed that Ms Ytsenko left the respondent after the applicant left. 

162 Ms Rogers believed that she was excluded by the applicant with respect to some matters and she felt put down and 
embarrassed by her actions and she stated that she felt demeaned by the applicant’s behaviour at times.  Ms Rogers then stated 
that the applicant supported her with respect to some matters.  Ms Rogers reiterated that on one occasion the applicant was 
aggressive and abusive towards her as the applicant leant forward aggressively and spoke louder than usual to her and 
Ms Rogers stated that she responded in kind.  Ms Rogers agreed that she spoke over the applicant at times but Ms Rogers did 
not recall the applicant raising this issue with her. 

163 Ms Rogers described the applicant as being overly concerned with minutiae for example querying the cost of photographs. 
164 Ms Rogers stated that Ms Burton struggled in her role.  Ms Rogers understood Ms Burton resigned the week after the applicant 

left and she stated that there had not been anyone in her position for three months and there was a backlog.  Ms Rogers stated 
that there were discussions at a number of meetings prior to and at the time the applicant was appointed about the stress 
employees were under consistent with workload issues for some positions.  Ms Rogers stated that coordinator meetings were 
held with the applicant every fortnight as well as other meetings and at these meetings issues were discussed, some were 
resolved and some were held over.  Ms Rogers stated that as the applicant wanted to deal directly with staff over a dispute 
about an email that was sent to another unit after Ms Rogers told her the matter was resolved she therefore felt criticised.  
Ms Rogers stated that the applicant was not making decisions about exhibitions and no decisions were made about the first 
birthday celebrations going ahead but she then stated that scheduled events did take place in 2010.  Ms Rogers agreed that in 
the main work flows were not hindered by the applicant however she was twice told by the applicant to stop work to give the 
applicant information.  Ms Rogers stated that because of the applicant’s lack of decision making some tasks were not planned  
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as well as they could have been for example the art collection exhibition and the first birthday celebration.  However 
Ms Rogers then conceded that the applicant made a decision about the art collection exhibition before leaving and the birthday 
celebration took place in November even though the applicant initially delayed giving approval for this and Ms Rogers then 
agreed that the applicant had to seek approval before making some decisions. 

165 Ms Rogers maintained that Ms Blackmore had indicated that she may resign because of the applicant and it was unclear 
whether other employees were prepared to continue working for the respondent. 

166 Ms Rogers stated that decisions made by Ms Bentley in the three days after the applicant went on leave concerned two 
exhibitions planned for 2011 as well as the first birthday celebrations and she stated that when the applicant was working with 
the respondent these decisions were not being made with any clarity. 

167 Ms Rogers agreed that the applicant’s position had significant responsibilities including responsibility for four libraries, 
heritage matters, the museum, the arts, community links, exhibitions and the Cultural Centre and she stated that the unit was 
always busy.  Ms Rogers stated that it had been a difficult time prior to the applicant commencing due to the commissioning of 
the new building and there were acting managers in the applicant’s position who were also undertaking other roles and morale 
was good but employees were tired.  Ms Rogers also agreed that prior to the applicant commencing with the respondent there 
were significant issues with the new building such as the air conditioning issue which took some time to resolve.  Ms Rogers 
agreed that some employees were also under non-work related stress in the first weeks of the applicant’s employment and the 
applicant was supportive and empathetic about these issues, she did not repeat questions and decisions were made in a timely 
manner about these matters.  Ms Rogers also agreed that the applicant was dealing with performance issues with Ms Ytsenko 
and Ms Burton was new to her role and there were outstanding restructure issues.  She stated however that there was anxiety 
about the lack of clarity in the organisation of the birthday celebration and each person’s role. 

168 Ms Rogers stated that she raised issues about the applicant with the human resource section because of the email issue 
involving a dispute with another unit, Ms Burton’s situation being poorly handled by the applicant, the issue surrounding the 
annual report, issues related to Ms Rogers taking a flexi day, the applicant being distant from her team towards the end of her 
employment and not communicating with her team even though she attended weekly social functions.  In the last couple of 
weeks of her employment with the respondent the applicant was frequently in the coffee shop or her door was closed and it 
was unclear if she was available.  Ms Rogers then stated that she was not expressly barred from approaching the applicant 
there.  The applicant was also not making some decisions. 

169 Under re-examination Ms Rogers stated that a long lead time is required for exhibitions and travelling exhibitions in particular 
needed to be scheduled a long way in advance.  Ms Rogers also stated that a delay in the applicant confirming whether or not 
higher duties would be approved for a staff member filling a position led to some confusion. 

170 Ms Blackmore gave evidence by way of a witness statement (Exhibit R17).  Ms Blackmore commenced working with the 
respondent as the Library Service Officer in Clarkson Library in November 2004 and she then moved to the position of 
Administration Officer for Library and Heritage Services.  She is now the respondent’s Facilities Officer. 

171 Ms Blackmore gave evidence that prior to the applicant’s commencement it was a difficult time with the opening of the 
building and the substantive manager going on maternity leave.  The respondent had a few acting managers in the applicant’s 
position but they were also working in their substantive position so there was not a lot of support for staff.  Six weeks after the 
applicant commenced with the respondent Ms Blackmore started to have concerns however she thought it was the applicant 
settling in. 

172 In July the applicant said that she was doing a review of how the respondent hired out and booked rooms and whilst the 
applicant was doing the review no one was allowed to book out the rooms without the applicant’s approval.  Ms Burton and 
Ms Blackmore asked whether this would apply to booking requests for a room the same day when it was available and the 
applicant confirmed that they were still not to accept the booking until they had consulted her.  The applicant indicated that 
Ms Burton and Ms Blackmore were to send her an email detailing the booking and she would try to respond within 24 hours.  
This caused Ms Blackmore concern because the Cultural Centre needed revenue from room hire and they were likely to lose 
bookings if they were not able to give a prompt response.  Ms Blackmore asked for clarification about how long this review 
would take and the applicant was very vague in her response but thought it would take a couple of weeks but after two weeks 
they were still unable to book out meeting rooms. 

173 Ms Blackmore stated that she had a good working relationship with Ms Rogers and Ms Kenny and Mr Blackmore sat next to 
Ms Burton and Ms Blackmore noticed she was struggling.  Ms Blackmore realised that Ms Rogers was not really happy and 
she and Ms Burton became very quiet and withdrawn.  Ms Blackmore spoke to both of them and realised that Ms Burton was 
unhappy and wanted to leave as she felt she was not getting any direction from the applicant and Ms Blackmore told her that as 
the applicant was just settling in they should give her more time. 

174 Planning for the Cultural Centre’s first birthday to be held in November commenced prior to the applicant’s arrival with money 
allocated in the budget to fund the celebrations and the applicant would not let them book anything for the birthday and 
planning for this event was put on hold.  The applicant also told her that she did not know why they were having a birthday 
celebration and they were told to cancel meetings already planned to discuss the birthday celebration.  Ms Blackmore did not 
know why this direction was given because the celebration was at the director’s instruction and preparation for this type of 
event requires a lot of pre-planning and booking of artists.  Eventually meetings took place however there was never any 
explanation as to why these preparations were put on hold. 

175 Prior to the applicant’s arrival, approval had been received from the Director Infrastructure and Ms Blackmore’s director to 
order more signage for the new building and this additional signage was considered necessary to improve public awareness of 
the Cultural Centre.  The artwork had been developed and signed off by both directors and Ms Blackmore needed to raise the  
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purchase order which required the applicant’s approval.  When Ms Blackmore advised the applicant of the background to this 
matter, the applicant instructed Ms Blackmore not to raise the purchase order because she said she wanted to change the name 
of the building.  Ms Blackmore told the applicant that it had already been approved and Ms Bentley wanted it to progress but 
the applicant still said that she wanted to think about a new name.  Ms Blackmore was surprised because it had already been 
approved and the respondent had already spent a lot of money on the current signs.  To change the name now would be a 
significant process and would also impact on brochures that had already been printed.  Ms Blackmore advised Ms Bentley that 
she had not progressed this matter any further as the applicant was considering changing the name of the building.  Not long 
after she had contacted Ms Bentley, the applicant approved the signage and Ms Blackmore progressed with completing the 
signage.  There were significant problems with the air conditioning to ensure the necessary temperature and humidity for the 
museum and exhibition spaces and the applicant attended meetings to discuss this issue and despite attending these meetings 
the applicant did not seem to grasp the issues and after the meetings the applicant would ask Ms Blackmore to explain what 
was discussed and she made notes as if they were still in the meeting.  Ms Blackmore stated that the lack of direction and 
uncertainty of her area of responsibility put pressure on her.  Ms Blackmore felt that the applicant never understood what 
Ms Blackmore’s job was and this concerned her because she was reviewing Ms Blackmore’s position and her job description. 

176 The unit received a request from an Indian family to hire out the function room for three days for a wedding, Ms Blackmore 
advised the applicant and she said to let them see the facilities and the wedding was on Boxing Day and they wanted access to 
the whole building from Christmas Eve until Boxing Day.  Given that the respondent was closing for the Christmas period, 
Ms Blackmore told the applicant that she did not think they should accept the booking as she had concerns regarding security, 
access arrangements for deliveries and caterers and the availability of the cleaners for the three days, but the applicant told 
Ms Blackmore to accept the booking and it was processed.  About a week later the applicant asked about the booking and 
Ms Blackmore again raised her concerns and the applicant asked Ms Blackmore to put them in writing which she did and the 
applicant responded that she agreed with Ms Blackmore’s concerns.  The family were not happy with the decision to cancel the 
booking because the invitations had already been ordered and Ms Blackmore maintained that this was another example of the 
pressure the applicant put the staff under as there was no reason for this incident to occur. 

177 Ms Blackmore noticed that the applicant was starting to distance herself from the team, she would sit in the cafe and have 
coffee and do her work there and she shut the door to her office for extended periods of time.  The applicant became less and 
less available to staff and the applicant seemed to step further away from the team and the decision making process. 

178 Ms Blackmore was concerned that staff morale was declining and she did not know what to do so she spoke to Ms Rogers and 
shared her concerns and Ms Blackmore was concerned that if this situation continued with the applicant she did not think she 
could continue in her job.  Ms Rogers told her that ‘it was early days’ and they needed to give the applicant a chance.  
Ms Blackmore stated that the final straw was when Ms Burton tried to resign.  Ms Burton told Ms Blackmore that she told the 
applicant she was resigning and Ms Burton said the applicant had set up a meeting to discuss it and Ms Burton felt that the 
applicant was trying to delay her resignation.  The next day Ms Blackmore asked Ms Burton how the meeting went and 
Ms Burton said that the applicant changed the meeting time and they had not met yet and when Ms Blackmore heard this and 
saw the effect it was having on Ms Burton she was ready to resign herself.  Ms Blackmore spoke to Ms Rogers and Ms Kenny 
and they agreed that they needed to talk to someone about the applicant and as Ms Bentley was on leave, they decided to 
approach human resources for a meeting.  Ms Gillespie and Ms Howlett organised a meeting for them straight away and 
Ms Blackmore stated that it was hard for her to speak to human resources as she did not want to say anything that might be 
detrimental about a fellow staff member.  However Ms Blackmore felt she had to do something because she was concerned for 
Ms Burton, the rest of the team and the applicant and Ms Blackmore realised it was not a personality clash with the applicant 
but the applicant was having an effect on the whole team. 

179 On the day the applicant met with Ms Gillespie Ms Blackmore did not want to go to work and she said she did not normally 
feel that way.  After the meeting with Ms Gillespie and Ms Howlett Ms Blackmore cried on the way home because of the 
enormity of the situation and the effect it was having on her and Ms Blackmore stated that she did not realise the full extent of 
the effect it was having on Ms Rogers and Ms Kenny until that meeting and hearing what they had to say and this added to her 
concern. 

180 After the applicant went on leave, in her first meeting with Ms Bentley decisions were made about outstanding issues. 
181 Under cross-examination Ms Blackmore stated that she liked the applicant but over time she became concerned about the 

applicant and wondered if she had a personality problem with her.  Ms Blackmore stated that her main concerns about the 
applicant were that she spent excessive time in the coffee shop, the applicant’s office door was often closed, she was distant 
and she did not make decisions.  Ms Blackmore was considering leaving the respondent because there was a lack of direction 
about her role, her position description form had not been finished until after the applicant left, bookings were being delayed, 
Ms Burton was becoming increasingly distressed due to a lack of direction from the applicant and she was unsure what her role 
was, there was a lack of direction with respect to Ms Blackmore’s role, there were issues surrounding the birthday celebration, 
the applicant wanted to change the signage on the Cultural Centre building and there were issues with how the air conditioning 
in the Cultural Centre was being dealt with and which the applicant did not understand.  Ms Blackmore stated that the process 
involved in the reclassification of her position was a lengthy one and started sometime before the applicant commenced 
employment and she stated that she was concerned as the applicant had to review her position description and she did not seem 
to understand her position.  Ms Blackmore was unsure if any proposal about her position description had to be approved by 
Ms Bentley.  Ms Blackmore stated that she wanted to be reclassified to level 6 but she was given a level 5 classification and 
she denied that she was angry and cried when told about this.  Ms Blackmore stated she was not disappointed and she accepted 
the outcome. 
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182 Ms Blackmore stated that prior to the applicant leaving she was suffering from low morale and Ms Burton’s foreshadowed 
resignation was the last straw.  Ms Blackmore stated that after having a discussion with Ms Rogers and Ms Kenny they 
decided to raise issues about the applicant with the human resources because they were concerned that Ms Burton wanted to 
resign. 

183 Ms Blackmore agreed that she did not speak to the applicant to tell her she was considering resigning but she believed that the 
applicant was aware that she was unhappy as she raised this during their discussions about her position description form.  
Ms Blackmore confirmed that she did not speak to the applicant about Ms Burton, the applicant repeating questions in 
successive meetings or deferring decision making from one meeting to the next however she stated that she did raise the issue 
of delays caused by the applicant reviewing the signage for the Cultural Centre. 

184 Ms Blackmore stated that she told Ms Gillespie and Ms Howlett that she was concerned and was considering resigning because 
she was unhappy in her job and the situation she was in. 

185 Under re-examination Ms Blackmore stated that the decision about the signage for the building was delayed by the applicant 
for approximately three weeks.  Ms Blackmore stated that she was concerned about the review of bookings being undertaken 
by the applicant as this included bookings at short notice even if a room was available. 

186 Ms Howlett gave evidence by way of witness statements (Exhibits R18.1 and R18.2).  Ms Howlett commenced employment 
with the respondent as its Human Resource Advisor in March 2006 and she is currently the respondent’s Employee Wellbeing 
Advisor.  Her expertise is in injury management and prevention. 

187 Ms Howlett stated that she first spoke to the applicant about an injured employee who was to work from home and the 
applicant was required to sign off on the paperwork and she later spoke to her about a return to work for this employee.  After 
these meetings Ms Howlett did a presentation at a managers’ meeting which the applicant attended and at the end of the 
meeting the applicant told her ‘it is great to finally put a name to the face’.  Ms Howlett laughed thinking the applicant was 
joking as they had already had two meetings but she stated that the look on her face said she meant it and she thought this 
comment was odd. 

188 At the meeting held on 9 August 2010 with Ms Gillespie, Ms Kenny, Ms Blackmore and Ms Rogers, Ms Howlett stated that 
Ms Kenny, Ms Blackmore and Ms Rogers with whom she has worked for some time and found to be very professional and 
conscientious looked very distressed and apprehensive and Ms Howlett recalled they were hesitant about what they were going 
to say.  They told her and Ms Gillespie that they had concerns for the applicant and explained some of the applicant’s 
behaviours and they were also concerned about the impact she was having on her team and individuals.  They stated that a 
couple of staff were about to leave and others were going to take stress leave because of the applicant.  They expressed their 
frustrations at the applicant’s lack of decision making and said that they could not progress any work because the applicant 
would not make a decision.  They provided examples such as the applicant putting a stop to all meeting room bookings, the 
applicant delaying the new building’s birthday celebrations and failing to progress the exhibitions program.  They commented 
that the applicant did not seem to listen, she was inconsistent, she had placed everything on hold and some areas were 
micromanaged by the applicant and she did not seem to be concerned about libraries.  They told her that she did not seem to 
know the budget process and she would make unrealistic comments like ‘we will just get more staff’.  Ms Howlett stated that 
Ms Rogers said when she tried to get a response from the applicant she ‘went off at her’ and she said that she was quite 
emotional following this meeting because she had not been spoken to like that before at work.  They also felt the applicant did 
not comprehend what she was doing and the effect she was having on staff. 

189 Ms Howlett and Ms Gillespie were concerned about these staff members and they discussed options to support them and they 
discussed their comments and they both thought that the behaviours were unusual and not what you would expect of a capable 
manager.  It seemed there may have been some performance concerns but the main concern for Ms Howlett and Ms Gillespie 
was the applicant’s wellbeing as the behaviours discussed seemed ‘strange and weird’.  They discussed whether the applicant’s 
lack of comprehension of the situation may be caused by side effects of medication, sleep deprivation or an underlying 
psychological issue and they decided to talk to Mr Paton about this issue as Ms Bentley was on leave.  They discussed their 
concerns with Mr Paton and they thought that the fitness for work process was something that may need to be applied and by 
opting for the fitness for work process they could give the applicant the benefit of the doubt that she was not performing poorly 
or deliberately causing problems.  As Mr Paton was concerned about the applicant’s welfare and that of her staff he asked 
Ms Gillespie if she could speak to someone else who was not working in the unit to see if they had any concerns and he asked 
Ms Gillespie to speak to Ms Bentley and let her know what had happened. 

190 Ms Howlett gave evidence that Ms Gillespie advised her that she was going to have a meeting with Ms McNamara because she 
was aware that she had been working with the applicant and the CBU team on a program.  After meeting Ms McNamara, 
Ms Gillespie advised her that she confirmed some of the issues that the other staff had raised about the applicant and 
Ms Gillespie was concerned because she said she did not prompt Ms McNamara but the end result was the same.  Ms Gillespie 
also stated that she had discussed the applicant with Ms Bentley who said she was supportive of using the fitness for work 
process.  At that point they agreed they needed to act and they then met with Mr Paton and advised him of the conversation 
with Ms McNamara and Ms Bentley.  Mr Paton told Ms Gillespie and Ms Howlett to meet the applicant to discuss her 
behaviour and if during that meeting they needed to implement the fitness for work process, including suspending the applicant 
on full pay, they had permission to do so. 

191 At the meeting which took place with the applicant on 11 August 2010 Ms Howlett and Ms Gillespie advised the applicant that 
some staff had raised concerns about her behaviour and they were concerned for her wellbeing and the applicant did not seem 
to comprehend the situation and seemed bemused by the concerns.  Ms Gillespie outlined some of the behaviours, such as 
calling the same meetings and discussing the same items on more than one occasion, the applicant not making decisions and 
seeming vague in meetings or she did not seem to understand a conversation or the context of some discussions and  
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Ms Howlett stated that the applicant seemed to be smiling and could not provide an explanation for the concerns raised.  The 
applicant said that she was performance managing a couple of staff and they did not like it and so they were trying to get rid of 
her and she said that this was all a set up and she mentioned that she thought Ms Ytsenko and Ms Rogers were the ones who 
had made the complaints.  Ms Howlett stated that she found the applicant’s behaviour during this meeting to be a little strange 
as she showed little emotion and reaction to the concerns the staff had raised and she did not believe the applicant’s reactions 
were appropriate and the applicant had a forced smile on her face which she found to be odd.  Ms Howlett gave evidence that 
at that stage Ms Gillespie advised the applicant that the respondent would be implementing the fitness for work process and the 
applicant would be required to undertake a medical assessment to determine if she was fit for work and the applicant would not 
need to come to work until the respondent had received this assessment and the applicant would be on full pay during this 
process.  The applicant responded by saying ‘so I am being stood down’ and she became flustered.  Ms Howlett stated that 
Ms Gillespie then advised the applicant that this was not a disciplinary process and it was a process to support the applicant 
and the rest of her team as there were concerns for the applicant’s wellbeing and the respondent wanted to assist her in any way 
they could.  Ms Gillespie also advised the applicant that it was important that the respondent provide support to other staff 
affected by her behaviour and it believed that this was the best way to do this.  The applicant then handed some files to 
Ms Gillespie and Ms Gillespie said to the applicant that this is probably a bit of a shock and offered the applicant some 
external professional support which she accepted and the applicant was advised that someone would make contact with her 
later in the day.  Ms Howlett stated that during this meeting Ms Gillespie provided examples of the applicant’s behaviour but 
not specific incidents and the reasons for withholding this information was to protect the identity of staff who had raised 
concerns and to place the focus of the concern solely on the applicant’s behaviour.  Ms Howlett stated that the applicant was 
told that her behaviour was concerning and needed to be addressed and Ms Gillespie told the applicant that the first option was 
to consider if there was a health issue that was contributing to this behaviour before the respondent would consider 
performance management and if the applicant was on probation she would be terminated rather than undertaking these 
processes.  Ms Howlett stated that the applicant did not comprehend the issues raised with her and she smiled and was 
unemotional, which was an unusual reaction, and the applicant did not deny or accept the allegations put to her.  Ms Howlett 
believes that the applicant would have had a good understanding of the issues raised with her because they were clearly 
explained to her and the applicant did not ask for any explanation about the matters raised.  Ms Howlett stated that the 
applicant’s behaviour as described by her staff made her suspect that she had a mental health issue and nobody thought the 
applicant’s behaviour was intentional in any way.  Having worked in human resources and injury management for many years 
she objectively assessed the applicant’s behaviour as being unusual and possibly the result of medication side effects, sleep 
deprivation or an underlying mental health problem. 

192 After the meeting Ms Howlett and Ms Gillespie advised Mr Paton that the applicant did not have any explanation of or 
understanding of the issues raised with her and they were concerned about her reaction so they implemented the fitness for 
work process and suspended the applicant on full pay.  Ms Howlett provided a letter to Dr Tay outlining some of the 
behaviours the applicant was displaying and provided her with a copy of the applicant’s duties and the respondent received a 
copy of her report within two weeks and then tried to arrange a meeting with the applicant to discuss a return to work program 
but the applicant could not attend this meeting they had arranged and the applicant told them that she was going to her own 
doctor to obtain a report.  Ms Howlett did not have any further involvement in the matter after this, although she expected that 
when the applicant was ready to return to work she would be involved in facilitating a graduated return to work program with 
her. 

193 Ms Howlett stated that when writing to a medical assessor she aims to provide an overview of the concerns and she provides 
general examples to ensure the report is based on objective clinical assessment rather than a pre-conceived outcome and she 
does not go into specific detail. 

194 Under cross-examination Ms Howlett stated that when she had dealings with the applicant prior to the meeting held on 
11 August 2010 she could not recall if the applicant repeated herself or made vague comments or if she arranged meetings to 
discuss matters that had already been discussed.  Ms Howlett agreed that it was a major decision to direct an employee to see a 
psychiatrist but she saw no stigma attached to this. 

195 Ms Howlett stated that when she spoke to Ms Blackmore, Ms Rogers and Ms Kenny on 9 August 2010 she believed it was 
appropriate to meet them as a group as they were frightened to come forward and she was of the view that the support they 
were getting from each other gave them courage to come forward.  Ms Howlett knew each employee and regarded them to be 
professional and honest.  Ms Howlett could not recall any issues being raised about the applicant prior to this meeting.  
Ms Howlett stated that she was not aware whether these employees had raised complaints about anybody else and she then 
stated that she was aware that Ms Rogers had made a complaint about Ms Ytsenko and Ms Ytsenko had made a complaint 
against Ms Blackmore but she was unaware if Ms Ytsenko had made a complaint against Ms Rogers and she could not recall if 
she was aware of these complaints when she met with Ms Blackmore, Ms Rogers and Ms Kenny on 9 August 2010. 

196 Ms Howlett spoke to Ms Burton on 10 August 2010 but she did not interview the applicant’s personal assistant or people that 
the applicant had dealings with in other areas.  Ms Howlett stated that the document headed ‘Statement of Fact’ dated 
16 September 2010 and signed by her on that date should have been headed ‘File Note’ and she stated that some issues 
included in this statement were not put to the applicant (Exhibit R20).  Ms Howlett gave evidence that she did not take notes at 
the meeting with the applicant on 11 August 2010 and she stated that the file note she and Ms Gillespie made of this meeting 
was made on the following day and she agreed it did not include specific examples of what was put to the applicant 
(Exhibit R7). 

197 Ms Howlett said that her letter to Dr Tay was deliberately non-specific and was intended to give an overview of the 
respondent’s concerns about the applicant so as not to pre-empt her investigation and to allow Dr Tay to reach objective 
conclusions about the applicant and Ms Howlett maintained that Ms Burton and Ms Rogers were on stress leave when this  
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letter was written.  When asked about examples of the applicant’s behaviour that she put in the letter to Dr Tay, Ms Howlett 
could not recall who said that the applicant was being repetitious or any examples of this and she was unaware of any 
inappropriate comments made by the applicant or any comments made out of context.  Ms Howlett could also not recall any 
examples of the applicant’s behaviour given to her at the meeting on 11 August 2010.  Ms Howlett then stated that specific 
details of the applicant’s alleged inappropriate behaviour were not given to the applicant at the meeting but she expected the 
applicant ‘to give us an example ... an understanding of what those were’ (T236). 

198 Ms Howlett said that at the meeting with the applicant on 11 August 2010 issues were put to the applicant based on behaviours 
she had displayed, which she believed had occurred given the number of complaints that had been made about these issues, but 
the applicant gave no indication that she was comprehending anything, there was no denial of the behaviour and the applicant 
said that it was a set up and Ms Howlett was looking for an explanation from the applicant about her behaviour but did not 
receive one.  Ms Howlett said that initially the applicant was smiling in the meeting and the applicant did not react to issues put 
to her and this concerned her.  Ms Howlett then conceded that the applicant was shocked as at the end of the meeting and 
Ms Howlett agreed that no mention was made of this in the letter she wrote to Dr Tay. 

199 Ms Howlett maintained that examples of the applicant’s behaviour provided by Ms Blackmore, Ms Rogers and Ms Kenny at 
the meeting on 9 August 2011 were not gross exaggerations and Ms Howlett then stated that at the meeting with the applicant 
on 11 August 2010 Ms Gillespie provided specific examples of issues raised by employees about the applicant. 

200 Ms Howlett confirmed she took notes of the meeting she and Ms Gillespie held on 9 August 2010 with Ms Blackmore, 
Ms Rogers and Ms Kenny and on 10 August 2010 with Ms Burton.  Her handwritten notes of these meetings read verbatim as 
follows: 

9/8 Di Shaw lost 2 staff 
Exhibitions Officer leaving 
DS dismissed meeting. 
DS extended probation (Melinda) 

Kath not expecting that. 
DS does not listen. 

thinks knows stuff – not Comm. 
Inconsistant 
everything on hold 
Micro-manage or not at all. 
Can’t take bookings unless goes 
through her.  losing money. 
No comprehension of roles (Kate) 
No knowledge of budget 
States just get more staff. 
- PR tried to get response to 

query - went off at Phillipa 
No access to her – door closed. 
Has to think about everything. 
No communication on PD’s. 
Structure Review – 2hrs notice of 

required stats. 
Annual Report same. 
Missed out on 2011 exhibition. 
Won’t sign off Performance Reviews. 
Phillipa - put down 

 - slightest thing 
 - no handover 

Never visited libraries. 
Carol stated Can’t believe way she  
speaks to PR. 
Couldn’t recognise budget. 
Could lose Pam.  No concept of roles. 
changing role (PB) 
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signs – signed off by Dennis + Fiona 
Told to hold off because she’s going 
to rename the building. 
Can’t progress ‘Whats on’ – not allowed to 
book meetings. 
Jumping through hoops for small stuff. 
No action on big stuff. 
‘Cone of Silence’ 
Performance Reviews – NO 

10/8 Kate
Clarity around role. 
Programs 
Concerned about timelines 
Offered to book meetings 

- First birthday celebrations 
asked to hold off – Review planning 
didn’t acknowledge issues – (major) 

everything 2 weeks off. 
Tried various tactics to get to book 
Meetings. 
June – August. 
confusing – unclear. 
Repetitive conversations 
Kate guiding her. 
Meeting Mon 9/8 – asked about role. 
Pam/clare/Kate trying to set up process 
for bookings 
spreadsheet –  
decision-making 
Strategic Direction. 
Several weeks to meet ./c coordinators. 
Having to report movements. 
Inappropriate comments in meetings 
forget things 
No awareness. 
Not involved with coordinators. 
Strange - 
Review meetings – changed each 

Meeting. 
Brochure 

- Report to Coordinators? Temporarily. 
(Exhibit R18.3) 

201 Ms Howlett believed that no bookings of meeting rooms were allowed to take place and she stated that at the time the applicant 
ceased employment there was a delay in the planning of the birthday celebration.  Ms Howlett also said that Ms Burton and 
Ms Blackmore said that they would resign if nothing was done and Ms Rogers was highly stressed at the time. 

202 Under re-examination Ms Howlett said that the letter to Dr Tay was to provide feedback so that Dr Tay could assess the 
applicant’s fitness for work.  Ms Howlett was concerned about Ms Burton resigning because of inaction on the part of the 
applicant and lack of clarity about her role.  Ms Howlett said that she was unaware that after the applicant underwent a 
psychiatric assessment that the applicant was to return to work under a managing poor performance program. 

203 Mr Paton gave evidence by way of a witness statement (Exhibit R23).  Mr Paton has been employed by the respondent since 
2002 and he has been the respondent’s Director Corporate Strategy and Performance since 2008. 
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204 Mr Paton’s first recollection about the issues concerning the applicant was when Ms Gillespie and Ms Howlett provided him 
with an outline of staff problems expressed about the applicant.  Mr Paton was surprised with these concerns and whilst he did 
not have a lot to do with the applicant the contact he had seemed to be okay.  When Mr Paton was told who the employees 
were who had raised these concerns he was surprised because these employees were not ones who usually raise issues and they 
were level headed, professional staff with a great work ethic and he believed their concerns were real.  When Mr Paton was 
advised that two of the employees were about to go on stress leave, one employee was resigning and two other employees were 
considering resigning he knew the respondent needed to do something quite quickly.  Mr Paton was also informed that some 
employees would be in tears before they came into work or during the day and knowing these employees he knew that was 
unusual for them to react this way.  Ms Gillespie mentioned the fitness for work policy and the reasons that it could be 
instigated and she advised Mr Paton that if one or more employees raised concerns about someone’s wellbeing and there was 
some evidence that the behaviours may make the workplace unsafe, then the fitness for work policy can be enacted.  Mr Paton 
asked Ms Gillespie to discreetly speak to someone outside the applicant’s unit to see if there were any concerns and also to 
speak to Ms Bentley.  Ms Gillespie advised Mr Paton that she had spoken to Ms McNamara who confirmed some of the 
behaviours that other staff raised and she contacted Ms Bentley and she had provided support should they believe they need to 
instigate the fitness for work policy.  Based on these actions and discussions Mr Paton was confident that it was an issue that 
needed to be addressed and acted upon quite quickly.  It was decided that Ms Gillespie and Ms Howlett would speak with the 
applicant and provide her an overview of the issues that had been raised and if they thought the applicant was able to offer a 
reasonable explanation for these concerns, these explanations would be reviewed and addressed in the appropriate manner.  If 
it was determined that there was no reasonable explanation for the concerns raised, or justification for the behaviours, then 
Mr Paton approved them suspending the applicant from the workplace with full pay pending the outcome of a medical 
assessment.  Mr Paton believed the suspension with full pay was appropriate given the respondent’s duty of care to provide a 
safe workplace and to ensure the wellbeing of the applicant and the other employees. 

205 Ms Gillespie and Ms Howlett briefed him on the meeting with the applicant and Ms Gillespie told him that the fitness for work 
policy had been enacted and the applicant had been suspended on full pay.  Ms Gillespie told him that the applicant did not 
provide any indication as to why people may have perceived her behaviour the way they did and the applicant believed it was a 
set up.  Ms Gillespie and Ms Howlett thought the applicant’s behaviour was strange in the meeting and they were concerned 
for her wellbeing.  Mr Paton stated that the process was instigated to ensure the applicant’s wellbeing and the wellbeing of 
other staff and this particular action was not intended as a performance or disciplinary measure.  For this reason, Mr Paton did 
not participate in the discussions with the applicant leaving it to the human resources section to ensure it remained a fitness for 
work issue.  Mr Paton stated that as some of the applicant’s behaviours needed addressing the process was initiated to provide 
support to the applicant and the initiation of this process was never about getting rid of the applicant or terminating her.  
Mr Paton considered the actions which were taken were the most appropriate and most supportive given the circumstances. 

206 Under cross-examination Mr Paton stated that he attended a number of meetings with the applicant and he described her 
behaviour as not being strange, unusual or out of the ordinary and she did not say anything out of context. 

207 Ms Burton was not called as a witness and gave evidence by way of a witness statement (Exhibit R24).  Ms Burton 
commenced with the respondent in the position of Exhibitions and Programs Officer in early June 2010 and she resigned from 
the respondent in August 2010. 

208 Ms Burton had a meeting with the applicant on her first day of employment with the respondent and the applicant appeared 
organised as she had a notebook with her and took notes during the conversation and the applicant discussed the support that 
she would be able to offer Ms Burton in her new role.  After the applicant had been in the role for a short time, it became 
apparent that she was failing to follow up on a number of issues and would tell her ‘I will bring them to the next meeting’ 
when Ms Burton questioned her about the progress of an issue.  It appeared to Ms Burton that the longer the applicant was in 
the role the more confused the applicant seemed to be getting.  Ms Burton found that the applicant would often not make 
decisions and when she did make decisions Ms Burton found them to be unusual.  Ms Burton could not understand why the 
applicant requested that meeting rooms not be booked out whilst a review of the hiring arrangements for the meeting rooms 
was conducted and the applicant also seemed unable to decide whether community artists could be part of exhibitions or what 
these artists may be charged to participate in exhibitions.  Ms Burton requested a meeting with the applicant, the unit 
coordinators and herself but the applicant refused this request.  The applicant would refer to the coordinators as ‘they’ and 
‘them’ and the applicant stated that she did not believe that the coordinators had the experience to bother having the meeting 
that Ms Burton had requested. 

209 Ms Burton asked the applicant a number of times about formulating briefing notes relating to the coordination, structure and 
attendance of the upcoming first birthday celebration of the Cultural Centre.  The applicant would always reply that there was 
no need to rush and this concerned Ms Burton as the organisation of this celebration would be a time consuming process and 
Ms Burton felt they needed to get started.  On another occasion the applicant arranged a meeting with Ms McNamara to follow 
up on events planning and on the day of this meeting the applicant asked Ms Burton ‘Why are we meeting?’.  Ms Burton had 
to discuss the issues raised at the initial meeting between the applicant and Ms McNamara and remind the applicant why a 
follow up meeting was being held.  During this meeting, the applicant looked blank and did not appear to comprehend the 
discussions at the meeting and Ms Burton was starting to get very alarmed.  In Ms Burton’s opinion the applicant appeared to 
be unravelling and showed signs that she may have been experiencing some health issues.  Ms Burton discussed her concerns 
about the applicant with Ms Kenny and Ms Rogers.  Ms Burton had concerns that it may look like she was not doing her job 
properly as the applicant would not make decisions that would allow Ms Burton to progress with her work and Ms Burton had 
reached the point where she felt that she was not achieving anything at work and was feeling very stressed and she attributed 
much of this stress to her interactions with the applicant.  Ms Burton then considered resigning from her position. 
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210 Ms Burton decided to have a discussion with the applicant relating to her role and she asked the applicant whether she believed 
that Ms Burton was the right ‘fit’ for the position and the applicant appeared surprised by the question.  After this discussion 
Ms Burton decided that she was going to resign from her position and she told the applicant that she wanted to resign.  The 
applicant appeared shocked and basically begged Ms Burton not to resign and the applicant asked Ms Burton what was wrong 
and why she wanted to resign.  Ms Burton told the applicant that no decisions were being made about upcoming events and 
this was affecting her ability to undertake her role and the applicant then advised Ms Burton that she would be happy to have a 
meeting to discuss her concerns further and Ms Burton agreed to withdraw her resignation and discuss her concerns at this 
proposed follow up meeting.  The applicant never properly coordinated this follow up meeting to discuss Ms Burton’s 
concerns and she then became aware that the applicant had gone on a period of leave.  As Ms Burton would not be able to 
work with the applicant when she returned to work Ms Burton resigned. 

211 Dr Tay was not called as a witness and gave evidence by way of a witness statement responding to the applicant’s evidence 
about Dr Tay’s report (Exhibit R25).  Dr Tay completed an examination of the applicant on 19 August 2010 and completed a 
report on 26 August 2010 (Exhibit R8). 

212 Dr Tay stated in her report that after examining the applicant she believed that the applicant did not have a psychiatric disorder 
nor did she meet the criteria of having a major depressive disorder or a major anxiety disorder.  Dr Tay stated that she 
suggested that at that point in time all tasks pertaining to the applicant’s role as manager were unsuitable given the applicant’s 
level of insight is limited regarding how she may have been misperceived or misconstrued  or misinterpreted by others staff 
members.  Dr Tay did not believe that the applicant was currently fit for her managerial duties and she stated that she was 
qualified to perform her duties as manager. 

213 Dr Tay stated that she did not believe that the applicant required further investigations or treatment apart from other personal 
issues not related to her work.  Dr Tay stated the following: 

At this stage, there are no other relevant matters that need to be considered other than that her return to work be reviewed 
once Ms Shaw is satisfied that due process and her rights have been considered as well.  I would also not recommend that 
she return to work in her current state, which is that of distress and a loss of confidence with her place of work since being 
asked to step down. 

(Extract Exhibit R8) 
Applicant’s submissions

214 The applicant claims that she is owed $196,027.44 which is the balance of her two year fixed term contract with the 
respondent.  The applicant relies on Clause 4 of the contract as well as Clause 14.1 in support of her claim that her contract 
with the respondent was for a fixed term and the applicant relies on her letter of appointment which confirms that she had an 
expectation that she would be employed for a fixed term of two years.  The respondent also offered the applicant a two year 
contract during pre-employment discussions and the applicant’s evidence and that of the respondent confirms that the applicant 
was offered a two year contract.  On this basis the respondent is estopped from arguing that the applicant is not entitled to the 
balance of the two years of her contract of employment.  The applicant also argues that it is appropriate for the Commission to 
have regard to equitable principles when inquiring into and dealing with this industrial matter. 

215 The applicant argues that as the respondent brought the employment relationship to an end the applicant was terminated and 
this termination occurred because the respondent would only accept the applicant’s return to work on the basis of a poor 
performance management program which was inappropriate and the applicant’s re-employment was untenable after being 
required to undertake a psychiatric assessment.  The applicant submits that there has been an irretrievable breakdown in the 
employment relationship due to the respondent’s conduct and that of its officers.  The applicant submits that she has been 
denied natural justice and due process during this process.  The applicant submits that the respondent suspended her and sent 
her for a psychiatric assessment without giving her details about the allegations made by staff about her and she was only told 
in broad terms about the conduct which made them reach the conclusion that she was required to be assessed.  The psychiatric 
assessment found that the applicant did not suffer from any illness and recommended she did not return to work until due 
process issues had been addressed however the respondent then sought to have the applicant return to work on a performance 
management regime but still refused to provide the applicant details about the basis for reaching this conclusion. 

216 The applicant argues that her capacity and work history was exemplary as confirmed by evidence given by a number of 
witnesses in these proceedings and during her working life over many years she has made a number of achievements and she 
has been held in high regard.  The applicant has no family history of depression, contrary to Dr Tay’s conclusion and the 
applicant argues that the letter sent by the respondent to Dr Tay was inaccurate and was deliberately structured to confirm the 
applicant’s unfitness for work.  This letter also contained over-statements, no examples of the applicant’s alleged behaviours 
and there was no mention of the applicant being shocked at the end of her interview.  The applicant submits that the contents of 
Ms Howlett’s letter to Dr Tay about the applicant amounts to a breach of trust and confidence and was a repudiatory breach of 
the applicant’s contract.  The applicant also submits that in this letter blame was accorded to the applicant for example, the 
issue with the libraries’ request for IT resources, but this was an issue arising prior to the applicant commencing with the 
respondent.  The applicant maintains that some of the comments made by the applicant said to be inappropriate can be 
attributed to her sense of humour.  Dr Edwards-Smith confirmed that the applicant could not return to work with the 
respondent but was fit for work. 

217 The applicant argues that her inability to acknowledge her behaviour during the interview on 11 August 2010 was 
understandable given the lack of examples provided to her and many of the allegations against the applicant were incorrect and 
inaccurate.  The applicant’s diary confirms that work undertaken by the applicant included a number of visits to libraries which 
was contrary to what was stated in Ms Howlett’s notes of the meeting held with staff on 9 August 2010 and these notes do not 
refer to any employees being stressed or employees leaving if the applicant remained at work. 
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218 The applicant argues that the respondent’s fitness for work process requires due process to be afforded to individuals before 
being implemented given the outcome of this process can affect the rights of an employee and the respondent is wrong in its 
belief that this policy does not need to afford an employee due process.  The applicant also submits that the respondent is 
required to follow due process and give particulars to an employee when managing poor performance as set out in the 
respondent’s document titled ‘Guidelines for Improving Performance through our Employees Assistance Services’ and this 
was not applied to the applicant and no allegations were given to the applicant to respond to with respect to the respondent’s 
view that she had performed poorly. 

219 The applicant maintains that after receiving complaints from Ms Blackmore, Ms Rogers and Ms Kenny the process adopted by 
the respondent was unfair to the applicant as the respondent did not take into account that Ms Rogers did not like the applicant, 
she thought the applicant excluded her, she refused a handover, she did not respect her and was aggressive towards her.  
Another employee thought she was arty and different from her other managers and the respondent did not interview other 
employees who had a closer working relationship with the applicant.  Some of the respondent’s witnesses also acknowledged 
that they had a good working relationship with the applicant. 

220 The applicant argues that Ms Howlett and Ms Gillespie were evasive and contradictory when giving evidence and much of the 
evidence against the applicant was hearsay, speculation, lacked particulars and the assessment of the applicant’s health was 
gratuitous and self serving. 

221 The applicant argues that the evidence of Ms Allen should be given full weight as it is unlikely that the respondent would have 
cross-examined her on her evidence and the evidence of Dr Tay and Ms Burton should be given limited weight as they were 
not available to be cross-examined.  The applicant also argues that much of the evidence given in the proceedings by the 
respondent’s witnesses was hearsay evidence which should be given limited weight. 

222 The applicant submits that there is an implied mutual obligation of trust and confidence in employment contracts and implicit 
in this is the requirement to treat employees fairly and reasonably whilst investigating poor performance or misconduct.  The 
applicant relies on the following authorities in this regard:  Bednall v Wesley College [2005] WASC 101; Lennon v The State 
of South Australia [2010] SASC 272; Morton v the Transport Appeal Board and Anor (No1) [2007] NSWSC 1454; Quinn 
& Ors v Gray [2009] VSC 136; Russell v Trustees of the Roman Catholic Church for the Arch-Diocese of Sydney [2007] 
NSWSC 104. 

223 The applicant maintains that the respondent repudiated its contract with the applicant given its actions towards the applicant 
and the applicant was entitled to accept the repudiation and terminate her contract with the respondent.  The respondent 
submits that the applicant was therefore constructively dismissed and the applicant is not seeking a remedy for her dismissal 
but rather a denied contractual benefit. 

224 The applicant submits that she is entitled to the benefit she is claiming given the terms of her employment contract, particularly 
Clauses 4 and 14, the intention of the parties in the formation of the contract and pre-employment discussions about the 
contract being for a term of two years.  The applicant argues that the respondent cannot rely on Clause 14.4(a) of the 
applicant’s contract in support of its argument that the contract was not for a fixed term because the applicant was not 
terminated by the respondent as contemplated by this clause. 

225 The applicant relies on the following authorities in support of its arguments:  Jeannie Leddington v University of Sunshine 
Coast (2003) 127 IR 152; [2003] AIRC PR928685 [34]; Paul Worthington v Curtin University of Technology [2005] AIRC 
PR957589 [9]. 

226 The applicant argues that promissory estoppel applies in this instance.  The respondent knew that there would be a detriment to 
the applicant by undertaking the actions they did as the applicant had moved house to take on her position with the respondent, 
her partner had changed positions and the applicant had not taken up other employment which she could have done so.  The 
applicant’s letter of appointment also confirms a two year appointment and she has suffered a detriment as a result of not being 
able to fulfil her contract as a result of the actions of the respondent. 

227 The applicant submits that there is no duty on the applicant to mitigate her loss as this is a claim for a denied contractual 
benefit. 

228 In the alternative the applicant argues that the respondent has failed to terminate the contract in accordance with Clause 14 of 
the contract and this failure to do so means it has breached the contract and the applicant is therefore entitled to receive the 
equivalent of the balance of her entitlements under the contract. 
Respondent’s submissions 

229 The respondent submits that the applicant was not on a fixed term contract as her contract of employment with the respondent 
provided that either party could end the contract for any reason without penalty by giving three months’ notice and the 
respondent submits that the applicant’s contract was a maximum term contract and the applicant was not given any guarantee 
of two years’ employment. 

230 The respondent maintains that the applicant has not provided any evidence that her contract of employment was for a fixed 
term.  The respondent argues that a contractual benefit claim under s 29(1)(b)(ii) of the Act is not a claim for a breach of 
contract in the common law sense and the nature of the claim and remedies available are limited in that the benefit claimed 
must be a benefit under the employee’s contract of service.  The respondent also submits that a contract of employment with a 
notice period is not a fixed term contract.  The respondent relies on the following authorities in support of its claim that the 
applicant is not due any benefits under her contract of employment with the respondent; Hotcopper Australia Ltd v David 
Saab (2001) 81 WAIG 2704; Automatic Fire Sprinklers Pty Ltd v Watson [1946] HCA 25; Perth Finishing College Pty Ltd v 
Watts (1989) 69 WAIG 2307; Walker v Zurich Australia Insurance Ltd [2000] QSC 345 and British Broadcasting 
Corporation v Ioannou (1975) 2 All ER 999.
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231 The respondent argues that after several employees working with the applicant advised the human resources department in 
early August 2010 of concerns about the applicant’s behaviour and these employees were in a distressed state the fitness for 
work procedure was initiated and concerns were presented to the applicant at a meeting to seek her reaction, impression and 
response.  However, the applicant did not acknowledge how her behaviour was being perceived by staff and her reaction was 
not considered appropriate.  The respondent maintains that the applicant was not embarrassed or treated unreasonably in this 
process and the matter remained confidential to a small number of appropriate staff and the respondent submits that it took this 
action out of genuine concern for the applicant’s psychological wellbeing as well as other staff in the area.  The respondent 
also maintains that the process it used in dealing with the applicant was balanced and fair. 

232 The respondent attempted on several occasions to meet the applicant to discuss Dr Tay’s report and a return to work but the 
applicant provided a medical certificate on 9 September 2010 stating that she was not fit to attend the meeting.  Once the 
applicant had exhausted her paid leave entitlements under the contract her salary, superannuation and access to a vehicle 
ceased and the applicant has never returned to work with the respondent and the respondent attempted to have the applicant 
return to work but the applicant would not meet with the respondent to resolve her concerns and the respondent argues that the 
applicant’s reputation was not impinged given the process adopted by the respondent. 

233 The respondent argues that its behaviour and that of its employees did not breach the employment contract and the action of 
the applicant in failing to return to carry out her duties has created the breach and the respondent argues that there was no 
unfairness in relation to what transpired with respect to the applicant’s cessation of employment with the respondent.  The 
respondent maintains that as concerns raised by the respondent’s employees were made by senior and competent employees 
and each arrived at an independent view about the applicant this should be given weight.  The respondent submits that the 
applicant was given an appropriate induction through Ms Bentley, regular meetings were held between Ms Bentley and the 
applicant and even though there was no formal review of the applicant’s performance Ms Bentley would have monitored her 
performance through these regular meetings. 

234 The respondent argues that the applicant accepted the fitness for work procedure and the weight of evidence is against the 
applicant with respect to her behaviour given the evidence of Ms Blackmore, Ms Rogers, Ms Kenny, Ms Howlett and 
Ms Gillespie.  The respondent also submits that the applicant’s recollection about her meeting with Ms Gillespie and 
Ms Howlett on 11 August 2010 was vague.  The respondent argues that apart from the evidence given by the applicant other 
evidence given on her behalf was in the main of no assistance to the applicant’s case and the respondent maintains that the 
evidence given by Dr Edwards-Smith does not contradict the contents of Dr Tay’s report. 

235 The respondent argues that the evidence given by the respondent’s witnesses was consistent and they were unmoved in cross-
examination.  Ms Gillespie gave evidence that the applicant was inducted on the fitness for work program and after 
Ms Gillespie was provided with concerns the respondent followed this policy as confirmed by her evidence.  Ms Gillespie 
outlined the concerns to the applicant at the meeting on 11 August 2010 and the applicant did not confirm or deny the concerns 
and the respondent maintains that the applicant was provided with support and counselling during this process.  The respondent 
submits that after receiving Dr Tay’s report it was reasonable for Ms Gillespie to conclude that there were outstanding 
performance issues with respect to the applicant and Ms Gillespie organised meetings on the basis of the applicant returning to 
work.  The respondent maintains that Dr Tay’s report identified complex physiological issues that may have impacted on the 
applicant’s performance at work without her realising this and the respondent maintains that there were concerns about the 
applicant’s behaviour which were observed independently by at least eight persons. 

236 The respondent argues that it had a health and safety duty as well as a moral obligation to act on complaints made by 
employees about the applicant and it behaved appropriately given these circumstances instead of pursing a disciplinary process 
against the applicant. 

237 The respondent argues that it was inappropriate to invoke the dispute settlement procedure in the applicant’s contract of 
employment in relation to its concerns about the applicant as it was not relevant and the respondent submits that the level of 
concern under a fitness for work procedure does not need to be as high as in a disciplinary matter as the respondent was not 
raising allegations about the applicant. 

238 The respondent submits that in relation to the applicant’s alternative claim for three months’ notice, that if the Commission 
finds that there was a breach of the employment relationship by the respondent this breach was minor and it is the applicant’s 
absence from the workplace which has resulted in a breach of contract and this was of her own making.  The respondent 
submits in response to the applicant’s submission that it failed to terminate the applicant’s contract in accordance with 
Clause 14 that the applicant has breached at least two provisions in the contract of employment by not attending a meeting with 
the respondent when she was well enough to do so and she neglected her position by not attending her workplace. 

239 The respondent argues that estoppel does not apply in this matter (see Civil Service Association Incorporated v Perth Theatre 
Trust (1997) 77 WAIG 1086; Ian Charles Craig v Bunbury Aboriginal Progress Association (Inc) [1993] WAIRC 486). 

240 The applicant’s application should therefore be dismissed. 
Findings and conclusions
Credibility 

241 In my view the applicant was an impressive witness.  I find that she had a good recollection of the events which took place 
during the 12 weeks she was employed by the respondent and much of her evidence about these matters was very detailed.  I 
also find that the applicant’s evidence was consistent and her evidence was not broken down during extensive cross-
examination.  Furthermore her evidence was corroborated by a substantial amount of documentation tendered during the 
hearing, including her reconstructed diary which was based on her memory, her diary and notebooks and her electronic diary, 
as well as information retained by the respondent.  In the circumstances I have no hesitation in accepting the evidence given by 
the applicant. 
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242 I find that the evidence given by the other witnesses on behalf of the applicant was given honestly, in a forthright manner and 
in my view to the best of their recollection.  I therefore accept their evidence. 

243 Ms Kenny and Ms Rogers who were two of the applicant’s coordinators and Ms Blackmore who was the Facilities Officer who 
reported directly to the applicant gave evidence on behalf of the respondent and their complaints, which the respondent 
accepted had substance, formed the basis for the applicant being subjected to the respondent’s fitness for work policy.  After 
observing them give their evidence and after listening closely to their evidence I find that much of the evidence they gave was 
not convincing.  I find that when Ms Kenny and Ms Rogers were questioned under cross-examination about details of their 
complaints about the applicant on a number of occasions they were unable to give specific examples of their concerns about 
the applicant’s behaviour which they raised with Ms Gillespie and Ms Howlett.  Ms Kenny and Ms Blackmore also could not 
give dates and events when the applicant repeated herself or when meetings were called by the applicant which dealt with 
issues that had previously been dealt with.  The complaint each of these employees made about the applicant being distant and 
withdrawn towards the end of her employment with the respondent was in similar terms and this therefore gave the impression 
that their evidence was rehearsed thereby in my view undermining the veracity of their evidence.  I find that at times they gave 
evidence which contradicted each other.  Ms Kenny and Ms Blackmore gave evidence that no bookings could be taken for 
meeting rooms and they then stated that booking requests had to go to applicant for consideration.  Ms Rogers also gave 
evidence that there was a blanket ban on the booking of meeting rooms.  They complained that the applicant delayed the 
organisation of the Cultural Centre’s first birthday celebration yet this celebration went ahead as planned.  I also find that 
protestations about the applicant being sidetracked and spending excessive time changing the name of the Cultural Centre 
building were vague and unsubstantiated and no direct evidence was given to support this claim.  In any event this was not a 
decision the applicant would make.  The applicant was accused of not making decisions yet there was evidence that the 
applicant made a number of decisions at the same time as settling in to her new and onerous role.  For example, the applicant 
implemented a review of the booking of meeting rooms and she made initial determinations about the classification of 
Ms Blackmore’s position and that of an employee in Ms Rogers’ section.  The applicant also made decisions about how to deal 
with managing Ms Ytsenko and she made decisions about assistance to be given to employees in her unit suffering from 
personal problems.  I also find that Ms Kenny was not forthcoming and gave contradictory evidence when she was cross-
examined about the applicant working in the coffee shop. 

244 I find that Ms Bentley and Mr Paton gave their evidence in a considered manner and to the best of their recollection and I 
therefore accept their evidence.  Even though Ms Bentley gave evidence that one of the applicant’s referees, Ms Lucas, told her 
that the applicant may be slow to start and Ms Lucas gave evidence that she could not recall saying this and that she would 
have stated the opposite, in my view nothing turns on this. 

245 I find that Ms Gillespie gave her evidence honestly and to the best of her recollection, however some of the evidence she gave 
in examination-in-chief and her evidence about what transpired at her meeting with the applicant on 11 August 2010 and 
Ms Howlett lacked detail and in my view this undermined her evidence.  I have a similar view about the evidence given by 
Ms Howlett.  I find that as Ms Howlett was unable to recall specific instances of the applicant’s alleged poor and erratic 
behaviour as told to her by Ms Kenny, Ms Rogers and Ms Blackmore this undermined the veracity of her evidence. 

246 As I have confidence in the evidence given by the applicant and given my doubts about the evidence given by Ms Kenny, 
Ms Rogers, Ms Blackmore, Ms Gillespie and Ms Howlett where there is any inconsistency in the evidence I prefer the 
applicant’s evidence to the evidence given by them. 

247 The applicant argues that her employment with the respondent was subject to a fixed term of two years’ duration and she was 
committed to and expected her employment with the respondent to continue for this full period and the applicant maintains that 
she was constructively dismissed by the respondent when she resigned because the respondent repudiated its contractual 
obligations to the applicant.  As a result the applicant was prevented from completing the two year term of her contract and she 
is claiming the balance of her fixed term contract in the amount of $196,027.44.  In the alternative the applicant argues that the 
respondent breached her contract of employment as it failed to terminate her contract in accordance with the terms of 
Clause 14 and she is owed three month’s remuneration by way of notice.  The respondent maintains that the applicant’s 
contract was a maximum term contract and the applicant had no guarantee she would be employed by the respondent for two 
years as her contract provided that either party could end the contract for any reason without penalty by giving three months’ 
notice.  The respondent argues that its behaviour and that of its employees when dealing with the applicant from 11 August 
2010 onwards did not breach the applicant’s contract with the respondent and as the applicant failed to return to work after 
11 August 2010 to carry out her duties she breached her contractual obligations to the respondent.  The respondent also argues 
that if the Commission finds that the respondent breached its contractual obligations towards the applicant, this breach was 
minor. 

248 The claim before the Commission is one for an alleged denial of a contractual benefit and the law as to these matters is well 
settled.  For an applicant to be successful in such a claim a number of elements must be established.  The claim must relate to 
an industrial matter pursuant to s 7 of the Act and the claimant must be an employee, the claimed benefit must be a contractual 
benefit that being a benefit to which there is an entitlement under the applicant’s contract of service, the relevant contract must 
be a contract of service, the benefit claimed must not arise under an award or order of this Commission and the benefit must 
have been denied by the employer:  Hotcopper Australia Ltd v David Saab; Ahern v Australian Federation of Totally and 
Permanently Incapacitated Ex-Service Men and Women (WA Branch Inc) (1999) 79 WAIG 1867.  The meaning of 
“benefit” has been interpreted widely in this jurisdiction:  Balfour v Travel Strength Ltd (1980) 60 WAIG 1015; Perth 
Finishing College Pty Ltd v Watts. 

249 It is for the Commission to determine the terms of the contract of employment and to ascertain whether the claim constitutes a 
benefit which has been denied under the contract of employment, having regard to the obligations on the Commission to act  
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according to equity, good conscience and the substantial merits of the case and consider the relief to be ordered in the event the 
claim is proved (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; 
Perth Finishing College Pty Ltd v Watts). 

250 A contractual agreement between parties is to be interpreted using the ordinary words of the contract unless there is ambiguity.  
In Noel Edward Knight v Alinta Gas Ltd (2002) 82 WAIG 2392 at 2397 His Honour, Sharkey P stated the following: 

Somewhat axiomatically, there is no scope for interpreting a contract unless there is ambiguity or the words in issue are 
otherwise susceptible to more than one meaning (see Codelfa Construction Pty Ltd v State Rail Authority (NSW) (op cit) 
at page 352 per Mason J and see also Rankin v Scott Fell and Co (op cit)). 
There are no strict rules of law governing the interpretation of contracts apart from the relevant rules of evidence.  The 
plain, ordinary or natural meaning of the words used by the parties to express a term will prevail unless the context 
warrants otherwise.  However, the process of construction of a contractual provision means more than merely assigning to 
the words of a written instrument their plain and ordinary meaning (see Codelfa Construction Pty Ltd v State Rail 
Authority (NSW) (op cit) at page 348 per Mason J).  The parties’ apparent or objective intentions, as evidenced by the 
context in which they contracted, control the process of interpretation, an issue which the court necessarily approaches 
objectively (see The Life Insurance Co. of Australia Ltd v Phillips [1925] 36 CLR 60). 

251 There is no issue in this matter and I find that at all material times the applicant was an employee of the respondent and she 
was employed under a contract of service.  I find that this claim is also an industrial matter for the purposes of s 7 of the Act as 
it relates to monies the applicant claims are due to her arising out of her employment with the respondent.  It is also common 
ground that the benefit that the applicant is claiming does not arise under an award or order of this Commission.  The issue to 
be determined therefore is what were the terms of the applicant’s contract of employment with the respondent and whether it 
was a term of this contract of employment that the applicant is entitled to the payment she is seeking. 

252 The sections of the applicant’s contract of employment with the respondent relevant to this application are as follows: 
4 TERM OF EMPLOYMENT 
Subject to the terms and conditions contained in this Contract, the City of Wanneroo will employ the Employee, in this 
position of Manager Capacity Building at the City of Wanneroo, for a term of two{2} years, commencing on 17 May 
2010 and expiring on 16 May 2012. 
… 
14 TERMINATION OF EMPLOYMENT 
14.1 Effluxion of Time 

Subject to this Contract the employment of the Employee shall terminate on the expiry date specified in clause 
4 of this Contract. 

14.2 Resignation by Employee 
The Employee may, at any time before the expiry of the Term, resign as an Employee by giving the City not 
less than three (3) months' notice in writing of the Employee's intention to do so. 

14.3 Summary Dismissal 
a) the City may terminate the employment of the Employee at any time during the Term by notice in writing, or 

summarily if: 
i. the Employee commits any wilful or serious misconduct or wilful neglect in the discharge of the 

employee's responsibilities or obligations under this Contract; 
ii. the Employee wilfully disobeys any reasonable and lawful order of direction by the City; or 
iii. the Employee is convicted and under sentence for a crime or has been convicted of a serious Local 

Government offence within the meaning of section 2.22 of the Act. 
b) the City shall not approve any payment under clause 14.4 where the termination is a result of an event identified 

under clause 14.3 (a). 
14.4 Termination Upon Notice 
a) if this Contract is terminated by the City for any reason other than those listed in clause 14.3 (i), (ii) or (iii) of 

sub-clause (a), the City will pay to the Employee the value of three months remuneration under the contract.  If 
the contract has less that (sic) (3) three months to run, a payment not exceeding the value of remuneration that 
Employee would have received if the Contract has (sic) been completed; or 

b) subject to any industrial relations law the employee shall have the right to pursue any action of unfair dismissal 
if in the opinion of the employee the termination is harsh, unjust or unreasonable. 

(Extracts Exhibit A9) 
253 I find that the applicant’s contract is for a specified period of two years duration and the contract could also be terminated on 

notice by either party at any time prior to the expiration of this two year period.  The respondent could also summarily 
terminate the applicant prior to the expiration of this contract in specified circumstances.  Specifically, clause 4 of the contract 
provides that the applicant was employed by the respondent for a term of two years commencing 17 May 2010 and expiring on 
16 May 2012, clause 14.1 provides that, subject to the contract, the employment of the applicant terminates on the expiry date  
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specified in clause 4 of the contract, clause 14.2 allows the applicant to resign by giving not less than three months’ notice in 
writing, clause 14.3 provides that the respondent can summarily terminate the applicant in certain circumstances and 
clause 14.4 allows the respondent to terminate the applicant for any other reason by paying her three months’ remuneration or 
less if the contract would have expired during this period. 

254 A claim for the payment of the balance of this two year contract, if it was terminated early by the respondent or the applicant in 
accordance with clause 14 or if the contract ceased for any other reason, will not automatically be granted.  It is also the case 
that any loss or damages due to the applicant if and when this two year contract ceased within its term is the remuneration due 
to her that would have been payable for the duration of the contract, less any amounts earned by way of mitigation, when 
taking into account the likelihood of the employment continuing to the conclusion of the contract.  When considering a 
contractual benefits claim the Commission is also not limited to the benefit claimed and a monetary award of compensation in 
the nature of damages may be made in respect of a denied contractual benefit as long as the monetary award resolves the 
industrial matter before the Commission:  Hotcopper Australia Ltd v David Saab [2002] WASCA 190 [24] (Anderson); 
Matthews v Cool or Cosy Pty Ltd (2004) 84 WAIG 2152 (2154) (Steytler J), (2159) (Pullin J) and (2161 – 2162) (EM Heenan 
J). 

255 In determining whether the applicant has been denied the benefit under her contract of employment that she is seeking it is 
relevant to consider whether or not the applicant resigned or ceased employment at the respondent’s initiative and was 
constructively dismissed. 

256 The applicant resigned from her position with the respondent as at 20 October 2010 and in doing so she claimed she was 
constructively dismissed by the respondent.  A resignation can constitute a dismissal but whether or not a particular resignation 
will do so depends upon the circumstances of each case.  The relevant law to be applied in this matter was set out by Beech SC 
(as he was then) in Grant Raymond Lukies v AlintaGas Networks Pty Ltd (2002) 82 WAIG 2217 at 2220: 

The Industrial Relations Commission of South Australia in Lucky “S” Fishing Pty Ltd v Jex (1997) 75 IR 158 at 164 also 
considered the decision of the Court of Appeal of New Zealand [Auckland Shop Employees’ Union v Woolworth’s (NZ) 
Ltd (1985) 2 NZLR 372].  It noted that the Court of Appeal stated that there has been a modification of the test in the 
Western Excavating (ECC) Ltd v Sharp case (1978) ICR 221 at 226 which stated that if the employer is guilty of conduct 
which is a significant breach going to the root of the contract of employment, or which shows that the employer no longer 
intends to be bound by one or more of the essential terms of the contract, then the employee is entitled to treat himself as 
discharged from any further performance.  If he does so, then he terminates the contract by reason of the employer’s 
conduct.  He is constructively dismissed.  The Court of Appeal suggested that in constructive dismissal cases the relevant 
test is whether the conduct complained of is calculated or likely to seriously damage the relationship of confidence and 
trust between the parties and is such that the employee cannot be expected to put up with it. 

257 A termination is also predicated on an employer’s actions resulting in the cessation of the employment relationship.  In 
Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 (205), the Full Court of the Industrial Relations Court of 
Australia said: 

…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship … [A]n important feature is that the act 
of the employer results directly or consequentially in the termination of the employment and the employment relationship is 
not voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee would have 
remained in the employment relationship’. 

(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326) 
258 There is no dispute and I find that the applicant commenced employment with the respondent on 17 May 2010 and it was also 

not in dispute and I find that the applicant did not return to her workplace after 11 August 2010.  I also find that when the 
parties signed the applicant’s contract of employment both the applicant and the respondent expected that they would be bound 
by this contract for a period of two years. 

259 After considering the evidence relevant to this matter as well as documentation tendered during these proceedings and when 
taking into account the relevant authorities and my views on witness credit I find that the applicant’s employment with the 
respondent ceased at the respondent’s initiative and the applicant was constructively dismissed.  I have reached this conclusion 
on the basis that I find that the respondent’s conduct towards the applicant on and after 11 August 2010 seriously damaged the 
relationship of confidence and trust between the applicant and the respondent such that the applicant could not be expected to 
put up with it.  I also find that in all of the circumstances of this case that had the applicant not been constructively dismissed 
she would have successfully completed the two year duration of her contact with the respondent. 

260 Following is a chronology of events relevant to the applicant’s employment with the respondent which is not in contest.  The 
applicant commenced employment with the respondent as the Manager Capacity Building on 17 May 2010 under a written 
contract of employment (Exhibit A9).  The applicant’s other terms and conditions of employment not included in this contract 
were those applying to employees covered by the City of Wanneroo Salaried Officers Union Collective Agreement 2008 as 
amended.  The applicant’s main duties included people management, corporate governance, managing occupational health and 
safety and injury, financial management and her position had a customer and commercial focus.  The applicant’s specific brief 
was to enhance access to information and resources, preserve the respondent’s cultural heritage through community access to 
art and heritage programs and facilities and to create opportunities for community participation in the City of Wanneroo.  The 
applicant was recruited to fill in for an existing employee who was on leave for two years and she was not subject to any 
probationary period.  On 11 August 2010 the applicant was stood down by the respondent under its fitness for work policy and 
the respondent required her to undergo a psychiatric assessment, which took place with Dr Tay on 19 August 2010.  By letter 
dated 13 September 2010 the respondent informed the applicant that as she was unwell and could not attend a scheduled  
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meeting on 10 September 2010 to discuss Dr Tay’s report and strategies to assist the applicant to return to work her suspension 
period ceased as at 10 September 2010 and she would be required to take accrued leave or leave without pay until she was 
confirmed as fit to return to work.  By letter dated 21 September 2010 the applicant informed the respondent that its actions 
towards her had caused her to be undermined in the workplace and this had caused her to become incapacitated to undertake 
her duties and her ongoing employment with the respondent was untenable.  The respondent replied by letter dated 
28 September 2010 advising the applicant that the respondent accepted that the issues which resulted in her suspension were 
not the result of a psychiatric or personality disorder but the applicant would be required to return to work and have issues 
about her performance addressed in accordance with the respondent’s managing poor performance procedure.  The respondent 
also advised the applicant that she would be given a further opportunity to respond to relevant issues in a performance 
management context and she would be given support to improve her performance (Exhibit R9).  By letter dated 6 October 
2010 the applicant’s representative requested that the respondent provide particulars of the issues and reasons which gave rise 
to the respondent’s concerns about the applicant’s fitness for work such that the applicant be subject to a performance 
management regime, he requested a copy of the respondent’s letter to Dr Tay requesting her psychiatric assessment, particulars 
of the incident or incidents that the respondent relied on to suspend the applicant and confirmation that the applicant was not 
on probation at the time of her suspension.  On 13 October 2010 the respondent replied to this letter seeking a meeting with the 
applicant in order to develop a ‘structured and supportive return to work program’ for her as soon as her doctor declared her fit 
to return to work and the respondent noted that as the applicant was currently on leave without pay she was required to return 
the respondent’s motor vehicle (Exhibit R12).  On 20 October 2010 the applicant wrote to the respondent claiming that as a 
result of the respondent’s breach of her contract of employment this constituted a repudiation of her contract and the applicant 
stated that she was proceeding on the basis that the respondent had constructively dismissed her with effect from that date. 

261 I find that the respondent did not have sufficient reason to stand down the applicant on 11 August 2010 and I find that the 
process used by the respondent when standing down the applicant was unfair and unjust. 

262 There was no dispute and I find that the applicant was stood down by the respondent at the end of a meeting with Ms Gillespie 
and Ms Howlett on 11 August 2010 and she was told at the time that she would be required to undergo a psychiatric 
assessment under the respondent’s fitness for work program in order to assess her competency to remain at work.  I find that 
this meeting was arranged by the respondent after Ms Kenny approached Ms Gillespie on or about 8 August 2010 about 
concerns she and two other employees who reported to the applicant had with the applicant.  I find that Ms Kenny, Ms Rogers 
and Ms Blackmore then met with Ms Gillespie and Ms Howlett on 9 August 2010 to discuss their complaints about the 
applicant’s behaviour and the manner in which she was undertaking her role.  I find that after this meeting Ms Gillespie and 
Ms Howlett formed the view that as these longstanding and trustworthy employees did not ordinarily complain about 
colleagues and as their allegations about the applicant were consistent that their complaints and comments about the 
applicant’s behaviour and performance were true.  I find that Ms Gillespie and Ms Howlett thus concluded that the applicant 
was behaving and performing inappropriately and may be cognitively impaired such that she be subject to the respondent’s 
fitness for work policy and it did not consider alternative options to it which I find was an omission on the part of the 
respondent.  When the respondent became aware of three employees who were unhappy with the way in which their manager 
was performing and behaving a range of strategies could have been adopted by the respondent to deal with this issue such as 
putting in place conflict resolution and mediation processes yet if failed to do so. 

263 I find that the only attempt made by the respondent to verify if these concerns and issues about the applicant’s conduct and 
performance were based on fact was when Ms Gillespie spoke to Ms McNamara, who did not work in the applicant’s area, to 
gauge her impressions about the applicant and I find that after this cursory meeting Ms Gillespie concluded from her comments 
that the veracity of the complaints already made against the applicant was reinforced.  I find that after this discussion with 
Ms McNamara the respondent did not undertake any further investigations into the substance of the allegations made against 
the applicant, nor was any attempt made by the respondent to seek out further information about the complaints about the 
applicant or approach other employees who worked closely with the applicant, such as the applicant’s personal assistant, to 
obtain feedback about the applicant’s behaviour and her performance, which in my view was a serious omission. 

264 Given my views on witness credit I accept the applicant’s evidence and I find that the applicant performed her new role in a 
professional manner and I find that the applicant adequately dealt with a range of pressing issues within her portfolio and a put 
in place a number of new procedures for her unit to move forward.  In contrast, I find that much of the evidence given by 
Ms Kenny, Ms Rogers and Ms Blackmore about the applicant’s behaviour and performance which was relied upon by 
Ms Gillespie and Ms Howlett to stand down the applicant on 11 August 2010 was petty, vague, exaggerated and untrue and in 
my view their complaints in the main demonstrated their inability to cope with the applicant’s management style and 
personality and a different approach to managing the CBU.  I find that the following evidence given by these witnesses is 
indicative of my view that many of their criticisms about the applicant were trivial, they lacked substance and some of their 
comments about the applicant were patronising and condescending. 

265 Ms Kenny gave the following evidence: 
11. After a little while of Ms Shaw asking the same questions a number of times, I thought maybe the job was too big 

for her and she couldn’t cope.  She didn’t seem to be able to get the gist of things. 
40. Another behaviour which seemed strange in the context of the situation was during a meeting which was to review 

the restructure.  In that meeting all Managers and Coordinators from our Directorate were meeting with the Director 
and two staff from other service units to discuss how successful the restructure was and if there were any changes 
that may need to be made. 

41. During this meeting, Ms Shaw seemed very distant and didn’t add much to the conversation.  During the two hour 
meeting, Ms Shaw got up and went to the toilet twice and got up to get two drinks of water.  She seemed to have a 
very short attention span. 
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49. In July I felt that something wasn’t quite right.  Ms Shaw started to regularly meet her husband in the coffee shop at 
10.00am, when she only arrived at work at 9.00am.  This had previously happened on an occasional basis. 

50. I felt that something needed to be done in relation to this matter, as I was concerned for the health of my team mates 
and my own health.  The situation had taken its toll on me and I was feeling quite concerned for some other staff. 

51. I was also quite concerned for Ms Shaw, her behaviours were quite strange and it seemed to have escalated from 
when she had started at the City. 

52. She was spending more and more time behind closed doors in her office and had begun to work regularly in the 
Café Elixir away from the Unit. (emphasis added) 

(Extracts Exhibit R14) 
Are you suggesting that Ms Shaw spent more time in the coffee shop than she should have? ---When? Not initially; in the 
last couple of weeks she did. 
Last couple of weeks?---Yeah. 
And your office doesn't overlook the coffee shop, does it?---No. 
You can't see the coffee shop from your office, can you?---No. 
So you don't know how long she spent in the coffee shop, do you?---I know because if I was popping down because I had 
to speak to her about things or trying to ring down and get her, that people on the front desk would tell me where she was. 
And you could go and see her at the coffee shop?---I could have. 
Ms Brennan used to work ... Ms Shaw's predecessor used to work at the coffee shop, didn't she?---No; not like Ms Shaw 
did. She sometimes would go and have a coffee and write notes but she wasn't working in there. 
So she would go to the coffee shop and attend to other business, not work?---What do you mean by other business? 
Well, you said that she didn't work there?---Sometimes she would go in there and just have a coffee and write notes for a 
meeting or something she was going to next. 
So she did do work at the cafe?---Yes. (emphasis added) 

(Transcript p 184) 
266 Ms Rogers gave the following evidence: 

8. I was surprised when Diane [the applicant] started that she didn’t want a handover, however, I thought that maybe 
she wanted to learn some things without anyone else having their input or imparting their views. 

9. Diane [the applicant] was provided with plenty of offers of assistance and system information but she didn’t seem to 
want to take them 

13. Professionally, however, I was surprised at her approach to some matters. I thought it was a bit strange that Diane 
[the applicant] would not let me show her anything or provide her any background information on some matters.  
For example, she didn’t even want to talk about anything to do with Wanneroo Library and Community Centre 
(WLCC) or exhibitions.  I just put it down to different management styles and continued on with my work. 

18. About seven or eight weeks after Diane [the applicant] started I was feeling that Diane specifically did not want to 
hear my ideas or comments from me.  I was embarrassed that I was being publicly put down in meetings. 

19. I felt that this behaviour was quite personal and I thought it might have been because Diane [the applicant] saw me 
as some kind of threat because I had worked in the job before her, but I didn’t want to continue in the job and I was 
no threat to her 

37. I was becoming more and more concerned for Diane [the applicant] as she was getting more and more distant from 
the team.  She would get up and wander around and she didn’t seem to have the same attention span as others. 

38. About this time Diane [the applicant] didn’t seem to be able to be processing information easily and seemed 
confused in a lot of situations.  The example with Kate [Ms Burton] is a good one.  Diane thought she had sorted the 
situation out and that Kate was happy, but in reality Kate was becoming more upset after their meetings and then 
resigned. 

39. Diane [the applicant] also seemed to become less and less organised.  We were told on a couple of occasions that 
we need to stop everything as we had an urgent deadline that needed to be met. 

40. Two examples were the information for the annual report and some information for the Director.  When I reviewed 
the emails I noticed that the email has been sent to Diane [the applicant] a week before, but she was only sending it 
to us that day. 

41. Diane [the applicant] was becoming more and more withdrawn, she would be behind closed doors a lot of the day 
or going to the cafe to have a coffee and do some work. 

42. Di [the applicant] appeared to be working whilst she sat in the cafe and I didn’t feel like I could go and speak to her 
about things there.  When she was in her office the door was closed so we didn’t really have access to her.  I felt 
that maybe the HR problem she was managing with one of the admin staff was causing her stress and she less able 
to deal with other matters. 
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43. I did notice that Diane [the applicant] seemed to look uncomfortable when people were talking about the ‘bigger 
picture stuff’.  Diane didn’t seem to see the implications some proposals would have had on other sections. 

44. I felt like my point wouldn’t be taken on board or considered by Diane [the applicant] and whatever I said wouldn’t 
make a difference.  It seems she didn’t have an interest in the team as a whole or what was happening at that stage. 

47. In the last two or three weeks Diane [the applicant] was not dealing with things she needed to.  She was only 
concentrating on a small part of her job, running exhibitions and running the Wanneroo Library and Cultural 
Centre, but without making decisions there.  However, the job was bigger than that but she didn’t get involved in 
the libraries, heritage places or other tasks. (emphasis added) 

(Extracts Exhibit R16) 
267 Ms Blackmore gave the following evidence: 

27. I felt that Di [the applicant] never really understood what my job was and this caused concern because she was 
reviewing my position and my position description.  I wasn’t sure how she was going to do this if she didn’t 
understand my job or didn’t ask me. 

38. I noticed that Di [the applicant] was starting to distance herself from the team, and started to go and sit in the cafe 
and have coffee and do her work there or shut the door to her office for extended periods of time.  She became less 
and less available to the staff. 

39. Di [the applicant] seemed to step further away from the team and the decision making process. (emphasis added) 
(Extracts Exhibit R17) 

268 In support of this conclusion I find that the notes prepared by Ms Howlett and Ms Gillespie of their meeting with Ms Kenny, 
Ms Rogers and Ms Blackmore on 9 August 2010 contain a number of complaints made by them which in my view were 
exaggerated, subjective, they lacked substance and were not based on fact nor were these complaints supported by any 
evidence.  For example, the notes refer to the applicant not managing employees, there was no access to the applicant, the 
applicant cannot thing strategically, she does not listen and she has to think about everything. 

269 I find that after receiving Mr Paton’s endorsement and with no notice, the applicant was required to attend a meeting with 
Ms Howlett and Ms Gillespie on 11 August 2010 to explain perceived performance problems and the reason for her unusual 
behaviour and the basis for her cognitive impairment.  I find that the meeting between the applicant, Ms Gillespie and 
Ms Howlett on 11 August 2010 was conducted in an oppressive manner towards the applicant and as a result the applicant did 
not have a proper opportunity to respond to the issues raised by Ms Gillespie and Ms Howlett and to their requirement that the 
applicant had to explain the basis for her cognitive impairment.  I find that at this meeting Ms Gillespie and Ms Howlett made 
vague assertions about the applicant’s behaviour and performance and the applicant was immediately required to respond and 
give reasons for this behaviour.  I find that Ms Gillespie did not name the individuals who made complaints about the applicant 
and the applicant was not given details about specific events and issues relied on by the respondent to form the view that the 
applicant was cognitively impaired and was not adequately completing her duties despite requests for this information and I 
find that as a result the applicant was unable to properly respond to what was being put to her.  I also find that it was not 
surprising that the applicant did not agree with the general propositions put to her by Ms Gillespie and Ms Howlett that her 
behaviour and performance was unacceptable or that she had some cognitive impairment given the lack of detail put to the 
applicant.  I accept the applicant’s evidence that she was shocked by what was being put to her by Ms Gillespie and 
Ms Howlett and in my view this also contributed to the applicant’s inability to give feedback to Ms Gillespie and Ms Howlett.  
I also find that the applicant was inappropriately put under pressure by Ms Gillespie when she incorrectly told the applicant 
that as she was on probation the respondent did not have to give the applicant any opportunity to be assessed under the fitness 
for work policy thus adding to the applicant’s distress. 

270 I find that this meeting was conducted in an unfair manner as the applicant was required to explain her inappropriate behaviour 
and the reason for her cognitive impairment as opposed to discussing whether or not her behaviour was inappropriate and if 
she was suffering a psychiatric disorder and I find that the respondent had pre-determined that if the applicant did not agree 
that she was cognitively impaired she would be stood down forthwith and be subject to a psychiatric assessment under its 
fitness for work policy.  Even though the applicant was not given specific examples about her alleged inappropriate behaviour 
and performance to which she could respond nor did she admit that she was cognitively impaired, in the event the respondent 
decided that the applicant did not have any excuse for being in this state and the applicant was told that the respondent’s fitness 
for work policy was being enacted.  The applicant was then told that she was required to undergo a psychiatric assessment 
under this policy and was being stood down on full pay and she could not return to work in her current position before this 
occurred.  I find that to her credit and professionalism the applicant accepted what she believed to be a lawful instruction to 
attend a psychiatrist and she then left her workplace, as required, with immediate effect after dealing with some pressing 
matters and handing over some files to Ms Gillespie and I find that at this point in time the applicant had every intention of 
returning to work with the respondent in her existing role however, in the event this did not occur. 

271 I find that as well as not properly investigating the complaints against the applicant the respondent failed to have regard to a 
number of relevant considerations when it determined that the applicant was cognitively impaired and was performing poorly 
as at 11 August 2010.  The applicant had only been working for the respondent for 12 weeks in a senior position whereby she 
was responsible for approximately 100 employees and a number of facilities including the recently opened Cultural Centre and 
a number of libraries.  I find that as well as having this diverse and heavy workload that during this period the applicant was 
also required to deal with a number of pressing short and long term issues including job reclassifications, a bullying complaint 
by Ms Ytsenko against Ms Rogers, she was dealing with Ms Ytsenko’s performance, staff were stressed by air-conditioning 
and other problems in settling in the new Cultural Centre and some employees including Ms Rogers were experiencing  
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personal difficulties.  It was also the case that some employees in the applicant’s unit were in conflict with employees in 
another unit and there were outstanding issues between the applicant’s area and the respondent’s IT section.  I find that there 
was no evidence given in these proceedings that the applicant’s workload and these circumstances were taken into account 
when the respondent determined that the applicant was cognitively impaired as at 11 August 2010. 

272 I find that as well as being unfairly pressured during the meeting held on 11 August 2010 the applicant was denied natural 
justice and procedural fairness given the manner in which the meeting took place.  I also find that the respondent breached its 
fitness for work policy when it stood down the applicant prior to her undertaking a medical assessment. 

273 I find that the applicant was denied procedural fairness when she was not given any notice or indication about the reason for 
the meeting taking place on 11 August 2010 and no notice was given to the applicant that this meeting may have an impact on 
her ongoing employment with the respondent and may be disciplinary in nature, which in my view it was given that the 
applicant could be terminated if she failed the requirements on her under the fitness for work policy.  The applicant was also 
not given an opportunity to have a support person in attendance at this meeting.  Additionally, I find that the applicant was 
denied procedural fairness when she was not provided with sufficient detail and examples during the meeting about the basis 
upon which it believed the applicant was cognitively impaired to which the applicant could respond. 

274 I find that the respondent breached its fitness for work policy by standing down the applicant and requiring her to leave the 
workplace and then require her to undergo a psychiatric assessment. 

275 Clauses 10, 10.3 and 11.5 of this policy read as follows: 
10 SUSPECTED BREACH OF FITNESS FOR WORK POLICY 
As part of its duty of care, the City of Wanneroo will, prior to and during employment, make every·effort to reasonably 
assess the fitness for work of all employees on its sites utilising a range of assessment methods. 
Testing will only be carried out in the following precautionary and post incident circumstances.  In all cases a testing 
request will require prior consultation between two Managers and/or Human Resource Services. 

• Where an employee’s erratic, unusual or dangerous behaviour raises concern the employee may be influenced 
by alcohol or drugs. 

• Upon the request of any other person in the work place who has reasonable grounds to believe an employee may 
be affected by alcohol or drugs, and where the Manager also believes this may be the case. 

• If any evidence is found of possible alcohol or other drug use at work (eg. drug paraphernalia, alcohol 
containers on work sites or in vehicles) and City of Wanneroo can identify with reasonable certainty those who 
may have been involved. 

• Following a workplace incident where the subsequent Manager’s assessment indicates the incident may have 
been caused by hazardous or careless behaviour. 

Note: All testing requests will stipulate both alcohol and other drug testing. 
Where a Manager suspects an employee is unfit for work they should: 

1. Isolate the employee from their duties immediately; and 
2. Advise the Employee Relations Co-ordinator or the Manager, Human Resources immediately. 

10.3 Where the suspected breach relates to impairment of physical capacity and/or cognitive function:: (sic) 
1. The Manager may refer the employee to undertake a fitness for work examination under the following 

circumstances: 
(1) Following extended period of leave due to illness or injury. 
(2) Where there is evidence the employee is not performing to an acceptable standard due to physical or 

cognitive deficiencies. 
(3) Where an employee requests a change in their employment conditions due to injury or illness. 

2) (sic) The Manager is to liaise with Human Resources, who will facilitate the fitness for work assessment 
process, which may include: 

(1) Functional Capacity Evaluation 
(2) Physical Work Performance Evaluation 
(3) Musculoskeletal Assessment 
(4) Neuropsychological Assessment 
(5) Psychological Assessment 
(6) Occupational Medical Assessment 

Note: All assessments are to be carried out by a relevant certified health practitioner and are to be conducted at the 
provider’s place of business. 
11.5 Where an employee is found to be physically or cognitively unfit for their position: 
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1. The employee should be removed from the workplace if it is deemed unsafe for themselves or others to remain 
in the workplace. 

2. Consultation with the Manager, Employee and Human Resources will occur to determine what assistance, if 
any, can be provided to the employee. 

3. Assistance may include referral to a health practitioner (at employee’s expense), referral to community service 
groups, temporary light duties, and/or redeployment. 

4. The level of assistance will be reviewed on a case-by-case basis and will be subject to operational requirements. 
5. Where appropriate, and if operationally viable, the employee should be allowed a reasonable period of time to 

return to full work capacity but the period should not exceed 3 months, unless there are exceptional 
circumstances. 

6. Where appropriate, a follow-up assessment must occur prior to the employee returning to the workplace to 
ensure they have obtained fitness for work.  (emphasis added) 

(Extracts from Exhibit R4) 
276 I find that under this policy isolating an employee from their duties does not require the removal of an employee from the 

workplace and an employee’s removal from the workplace is only to occur after an employee has been found to be physically 
or cognitively unfit to undertake their role after being formally assessed which did not occur in this instance (Clause 11.5(1) of 
Exhibit R4) 

277 I find that the applicant was denied procedural fairness when the respondent determined that it was appropriate that the 
applicant return to work under a poor performance regime after Dr Tay found that the applicant was not suffering any 
psychiatric disorder and the applicant was not given any opportunity to respond to this decision.  I find that the applicant was 
only advised that her return to work would be subject to a poor performance process when the respondent wrote to her on 
28 September 2010 stating that this would be the case and I find that at the time the applicant was not advised of the specific 
concerns the respondent had about her performance.  Furthermore, the issues relied upon by the respondent to implement the 
poor performance policy were not put to the applicant to respond to prior to the respondent deciding that the applicant’s 
performance was substandard such that the applicant was required to be subject to a poor performance regime on her return to 
work.  I find that the applicant was particularly distressed by this proposed course of action given her exemplary and successful 
long work history with a number of employers.  I find that the applicant’s performance was not formally assessed at any stage 
by Ms Bentley or any other manager and it was also the case and I find that Ms Bentley and Mr Paton gave evidence that 
during the applicant’s employment with the respondent they had no cause to believe that the applicant was acting 
unprofessionally or that she was not adequately fulfilling her role as a manager.  Nor did they confirm that the applicant re-
raised concluded matters, nor did she make comments out of context or that she was forgetful during their interactions with the 
applicant.  Even though Ms Bentley raised some issues about the applicant’s productivity after the applicant ceased working 
for the respondent on 11 August 2010 and she mentioned some unresolved issues about items the applicant had not concluded 
there was no evidence that the applicant’s actions in this regard were out of the ordinary.  There was also no evidence given in 
these proceedings that any scheduled programs in the applicant’s area did not go ahead due to any action or omission on the 
part of the applicant. 

278 I find that the applicant had good reason not to return to work with the respondent after 11 August 2010 and to decide as at 
20 October 2010 that her return to work was untenable on the basis that I find that the respondent repudiated its contractual 
obligations towards the applicant. 

279 The applicant was suspended on full pay between 11 August 2010 and 10 September 2010 and it appears that after this date 
she was either on sick leave, annual leave and/or leave without pay up to 20 October 2010.  The applicant saw Dr Tay on 
19 August 2010 and her report was received by the respondent on or about 26 August 2010 and the applicant did not attend 
meetings arranged by the respondent to discuss her return to work after this date.  The applicant also forwarded a medical 
certificate to the respondent dated 9 September 2010 stating that she was unfit for work.  The applicant’s representative 
identified the basis for its claim that the respondent repudiated its contract with the applicant in a letter to Ms Bentley on 
20 October 2010 stating that the applicant could not return to work for the following reasons (formal parts omitted): 

Diane Shaw 
We refer to your letter dated 13 October 2010. 
It is noted that you on behalf of the City: 

1. have not withdrawn your previously stated intention for our client to be placed on a performance management 
regime on her return to work; 

2. have not responded to the requests in paragraph 28 of our letter dated 6 October 2010, made pursuant to our 
client’s rights to due process; 

3. have not taken any steps to follow Dr Tay’s advice, sought on the City’s request, “that [Ms Shaw’s] return to 
work be reviewed once Ms Shaw is satisfied that due process and her rights have been considered as well”; and 

4. have not given due (or any) regard Dr Tay’s view, sought on the City’s request, that: “I would also not 
recommend that she return to work in her current state, which is of distress and a loss of confidence with her place 
of work since being asked to step down”. 
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On the contrary, your previous correspondence has exacerbated our client’s distress. 
Nothing in your last letter addresses or mitigates the City’s fundamental breaches of our client’s Employment Contract or 
her statutory or common law rights. 
Our client accepts the City’s fundamental breaches as a repudiation of her Employment Contract and she terminates the 
Contract.  Put another way, our client is proceeding on the basis that the City has constructively dismissed her with effect 
from today’s date. 
Please advise the name·of the contact person within the City who has authority to accept service of proceedings, or 
alternatively the City’s legal representatives with instructions to accept service. 

(Exhibit R13) 
280 I find that the respondent’s requirement that the applicant undergo a psychiatric assessment based on vague assertions about 

the applicant’s alleged erratic behaviour and without verifying these complaints or taking into account a number of relevant 
considerations undermined the applicant’s confidence and trust in the respondent.  I also find that the respondent’s requirement 
after the applicant undertook this assessment when she was found not to have any psychiatric illness that she return to work 
under a poor performance regime was oppressive and contributed to the respondent breaching the applicant’s trust in it such 
that it was untenable for the applicant to return to work with the respondent. 

281 There was no dispute and I find that both Dr Tay and Dr Edwards-Smith found that the applicant did not have any psychiatric 
illness and that Dr Tay also found that at the time of her interview the applicant did not show any cognitive impairment in line 
with issues raised by the respondent.  Dr Tay also concluded that the applicant was distressed and lacked confidence in her 
workplace given the manner of her removal from her workplace.  Dr Tay’s report stated in part the following: 

MENTAL STATE EXAMINATION 
Ms Shaw presented as a woman of stated age, with curly brown coloured hair that was shoulder length.  She was neatly 
groomed and open and cooperative in the two hour assessment.  She maintained eye contact and rapport was able to be 
established.  She became tearful at different points of the interview that was appropriate to the content of the 
conversation, but she was also able to regain composure.  When recounting the events at work and the way in which it 
was handled in terms of being asked to step down, she also became tearful again. 
… 
Diagnoses:
Axis I: Nil psychiatric disorder diagnosed.  Specifically, Ms Shaw does not meet criteria for a Major Depressive 

Disorder or for a Major Anxiety Disorder. … 
… 
Although a formal cognitive assessment in the form of a mini-mental state examination was not undertaken, it was clear 
that Ms Shaw could attend to all questions during the two hour assessment and answer them appropriately.  At no point 
did she make irrelevant comments, nor did she ask for questions to be repeated.  She also answered questions in a calm 
demeanour and in a manner appropriate to the content and context of the assessment. 
SUMMARY AND ASSESSMENT: 
… 
4. If Ms Shaw is not currently fit for of (sic) duties as outlined in the attached position description, could you 

indicate details of other suitable duties and suitable hours of work, including duration and comment on her 
long-term work capacity. 
No, I do not believe she is currently fit for her duties as outlined in the attached position description.  I questioned 
Ms Shaw in some detail regarding how she felt about returning to work in particular her levels of trust and 
confidence in the process, given that she said that she had no prior warning in any way in any form before the 
request for her to step down.  As also stated in the body of my report, she has undertaken legal advice regarding 
her rights and how she can challenge these allegations.  Given her previous occupational history, I believe she is 
certainly qualified to perform her duties as manager, however, there are complex psychological issues that may 
well be impacting on her performance at work without her fully realising this. 

… 
6. Are there any other relevant matters that you feel need to be considered? 

At this stage, there are no other relevant matters that need to be considered other than that her return to work to be 
reviewed once Ms Shaw is satisfied that due process and her rights have been considered as well.  I would also 
not recommend that she return to work in her current state, which is that of distress and a loss of confidence with 
her place of work since being asked to step down. (emphasis added) 

(Exhibit R8) 
282 Dr Edwards-Smith, who examined the applicant on 19 October 2010 and 2 November 2010 also found that the applicant was 

not suffering from any psychiatric illness and she found that although she was fit to return to work she was unfit to undertake 
her normal duties with the respondent. 

283 I accept the applicant’s evidence and I find that she was professionally undermined and personally humiliated by the 
respondent’s actions in requiring her to undergo a psychiatric assessment when she had no psychiatric disorder.  I find that  
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after Dr Tay found no evidence that she had any cognitive impairment or that she did not exhibit any of the behaviours the 
respondent complained of the respondent then subjected her to a poor performance process in order for her to return to work 
when in my view they had no basis for doing so.  I find that this action contributed to the applicant’s loss of confidence in 
being able to return to work with the respondent.  I find that the abrupt manner in which the applicant was stood down and the 
lack of detail given to her as to why she could not continue at work and why the respondent believed she was cognitively 
impaired also contributed to the applicant being unable to continue her employment with the respondent as I find that this 
action contributed to the applicant’s loss of confidence and trust in the respondent.  I also find that the applicant’s distress was 
exacerbated when the respondent refused to provide a copy of the letter it forwarded to Dr Tay detailing the respondent’s 
concerns about the applicant prior to 20 October 2010 as this prevented the applicant from being appraised of the basis upon 
which the respondent formed the view that her behaviour was inappropriate and should be subject to a poor performance 
process. 

284 In all of the circumstances I find that due to the respondent’s actions the applicant had no alternative but to resign as at 
20 October 2010 and was constructively dismissed and I find this was as a result of the respondent breaching the fundamental 
terms of its contract with the applicant in such a manner that seriously damaged and undermined the relationship of trust and 
confidence between the applicant and the respondent. 

285 I find that had the respondent not suspended the applicant and required her to undergo a psychiatric assessment under its 
fitness for work policy in the manner it did and then require the applicant to return to work under a poor performance 
management process then the applicant would have continued her employment with the respondent for the duration of her two 
year contract with the respondent.  I find that the applicant had every intention of completing her two year contact with the 
respondent and she organised her personal circumstance accordingly.  In reaching this conclusion I also take into account that 
the applicant was certified fit to work by Dr Edwards-Smith on 2 November 2010 albeit not to return to work with the 
respondent. 

286 I find that in the period between the applicant’s commencement of her employment with the respondent and the meeting 
between Ms Gillespie and Ms Howlett with Ms Kenny, Ms Rogers and Ms Blackmore on 9 August 2010 no other complaints 
were made by any of the applicant’s approximately 100 employees in her area of responsibility about her performance or the 
manner in which she conducted herself at work.  I also find that throughout the applicant’s employment with the respondent 
none of the respondent’s managers to whom the applicant regularly reported or the respondent’s CEO had any concerns about 
the applicant’s performance or conduct or her ability to adequately fulfil her contractual obligations to the respondent.  In 
reaching the conclusion that the applicant would have completed her two year contract with the respondent I also take into 
account the applicant’s exemplary, successful, meritorious and lengthy work history prior to commencing employment with 
the respondent with a number of employers undertaking similar work. 

287 I find that the applicant conducted herself in a professional manner during her employment with the respondent and I have 
already found that many of the issues relied upon by the employees who complained about the applicant were trivial, lacked 
substance and were exaggerated.  One specific issue raised about the applicant was her dealings with Ms Burton and the 
applicant poorly managing her and not allowing Ms Burton to resign.  Ms Burton commenced employment with the respondent 
in early June 2010, after the applicant commenced employment with the respondent, and she was appointed to a position which 
had not been filled for some time and there was therefore a backlog of work for the person in this position to undertake.  I find 
that from the outset of her employment Ms Burton was unhappy with the role expected of her and I accept the applicant’s 
evidence that she was finding her role difficult.  I accept the applicant’s direct evidence, compared to the evidence of 
Ms Burton who was unable to be cross-examined and I find that the applicant did what she could to assist Ms Burton and I find 
that the applicant had numerous meetings with Ms Burton to assuage and deal with her concerns, as confirmed in the 
applicant’s reconstructed diary, and I also accept the applicant’s evidence that Ms Burton’s role was not up to her expectations. 

288 Having found that the applicant ceased employment with the respondent at the respondent’s initiative and that she was 
constructively dismissed in a manner that was both unfair and unjust it is therefore appropriate to consider what if any 
compensation by way of damages for the denied contractual benefit being claimed by the applicant is due to her. 

289 I have found that the applicant would have continued in her employment with the respondent for the duration of her two year 
contract if she had not been inappropriately stood down on 11 August 2010 and constructively dismissed as at 20 October 
2010.  I therefore find that the applicant is entitled to be paid compensation by way of damages for the remaining period of her 
contract up to 16 May 2012 which would be the outer limit of any compensation that could be ordered by the Commission by 
way of a denied contractual benefit.  As I am satisfied that the applicant has been denied a contractual benefit, that is, the 
benefit of remaining in her employment in accordance with the terms of her contract if her employment was not unfairly 
terminated I find the applicant’s loss to be the remuneration she would otherwise have earned had the contract continued until 
16 May 2012 minus the monies earned by the applicant by way of mitigation.  The parties agree that the applicant’s loss for the 
remainder of her contract is $196,027.44 and I direct the parties to confer within 14 days on an amount owing to the applicant 
in light of these reasons for decision. 
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The St Cecilia’s College School Board v Carmelina Grigson (2006) 86 WAIG 3159 
Transport Workers Union of Australia Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994) 75 WAIG 9 
Trevor Don v Greening Australia (WA) Inc (2005) 85 WAIG 1787 
Yetton v Eastwoods Froy Ltd [1966] 3 All ER 353 
 

Further Reasons for Decision 
1 On 29 September 2011 the Commission issued Reasons for Decision in relation to this application and the parties were 

directed to confer within 14 days on an amount owing to the applicant in light of these reasons.  Several extensions to this 
timeframe were granted to the parties and the Commission was advised on 18 November 2011 that the parties could not reach 
agreement and the matter was then listed for further hearing and determination in relation to this issue.  After a further hearing 
was held in relation to the amount owing to the applicant the parties provided written submissions on the issue of 
confidentiality in relation to naming certain employees referred to during the proceedings and an application by the applicant 
for costs. 
Amount owing to applicant in light of reasons for decision 
Respondent’s submissions 

2 The respondent maintains that the applicant has not satisfied the obligation on her to mitigate her loss. 
3 The respondent argues that the assessment of the loss the applicant has suffered by reason of the denied contractual benefit 

include the requirement on her to mitigate and whether the applicant has acted reasonably in satisfying that requirement. 
4 The respondent submits that the contractual benefit which the applicant was denied was the benefit of her remaining in her 

employment in accordance with the terms of her contract from 20 October 2010 to 16 May 2012 and the compensation for a 
denied contractual benefit in these circumstances is a monetary award for compensation by way of damages. 

5 The respondent submits that at the substantive hearing there was no evidence that the applicant had or has any psychiatric 
illness and the applicant has no cognitive impairment and she was at the time and remains fit to work.  The respondent relies 
on the applicant telling Dr Gemma Edwards-Smith that she ‘had not sought work but was thinking of attending training that 
her husband organises through his organisation to work as a facilitator’.  Dr Edwards-Smith also stated that it was not feasible 
for the applicant to return to her employment with the respondent however, she was not unfit in any other way to undertake 
employment. 

6 From 2010 the applicant undertook only limited work for at least three clients.  Since 2011 she has also been enrolled in a post-
graduate course, Masters in Sustainability, at Curtin University and these studies will continue in 2012 when it is expected the 
applicant will complete her Master’s degree.  The applicant is also enrolled in Certificate IV Training and Assessment. 

7 The respondent relies on the Commission’s finding that ‘the applicant [had an] exemplary, successful, meritorious and lengthy 
work history prior to commencing employment with the respondent with a number of employers undertaking similar work’ 
(Diane Elizabeth Shaw v City of Wanneroo [2011] WAIRC 00924 [286]).  The respondent also relies on the following 
evidence of the applicant’s witnesses in this regard.  Mr Peter McMullin gave evidence that the ‘[a]llegations against [the 
applicant] “stun me”.  I worked with [the applicant] in a highly productive, stimulating and creative environment for over four 
years in Geelong and I, along with many others, considered her to be a leader in the field of arts and culture management’ and 
‘[the applicant] was well regarded, respected and popular.  She was a friend to a lot of people’.  Mr McMullin also gave 
evidence that ‘I would employ [the applicant] again if I had the opportunity’.  Ms Patti Manolis gave evidence that ‘[m]y 
experience of [the applicant] was that she demonstrated politically and socially astute judgements with a respectful and 
empathetic approach to all people across all levels with an eye on the main objective - to have community responsive and 
sustainable services’ and that she had ‘no concerns whatsoever’ about working with the applicant in the future.  Ms Allanah 
Lucas gave evidence that the applicant’s ‘reputation precedes her.  In my work over the years, I have from time to time come 
across a number of people who know [the applicant] and speak highly of her and she concludes ‘that her work was of a very 
high standard’.  Ms Lucas gave evidence that she considered the applicant a ‘highly professional person in the workplace’ and 
had ‘no’ concerns about employing the applicant in the future.  Ms Laura Stocker gave evidence that in relation to the work for 
which the applicant was employed by Ms Stocker in the period March 2011 and April 2011 (after she left her employment with 
the respondent) her work was ‘fantastic’, the applicant is ‘highly competent’ and ‘professional, and brought powerful 
cognitive, creative and communicative skills to the workshop’.  Ms Jacqueline Allen stated that ‘[i]n my interactions with [the 
applicant] I found her to be professional and positive. ... I personally enjoyed my working relationship with her. … In my 
personal experience of [the applicant], I had no cause for concern with regard to her interpersonal skills, or her organisational 
and organising skills’.  Ms Allen also stated that ‘I had proactively poached [the applicant] as she relocated to Perth from 
Melbourne’. 

8 The respondent relies on the following authorities. 



320                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

9 When assessing the monetary award of compensation in the nature of damages for a denied contractual benefit claim the 
Commission has previously applied common law principles applicable to a breach of contract.  In Matthews v Cool or Cosy 
Pty Ltd & Anor (2004) 84 WAIG 2152 (Matthews) Heenan J said: 

‘[A]ny amount to which the claimant is entitled’ or payment of ‘a benefit, not being a benefit under an award or order, to 
which he is entitled under his contract of employment’ (s 29(l)(b)(ii)) are each entitlements which the employee has 
arising out of his contract of employment with the employer.  They are contractual and, therefore, common law claims 
which exist independently of the provisions of the Act and which could, if necessary be pursued in any court of 
appropriate civil jurisdiction [60]. 
… 
The nature of the common law entitlement which may exist in these, or like circumstances, includes: ... a claim for 
unliquidated damages for breach of the contract of employment [75]. 

10 Where a claim for unliquidated damages is sought for a breach of contract the amount of damages which may be awarded must 
be that which is necessary to place the aggrieved party in the position he or she would have been in had the breach of contract 
not occurred.  The purpose is to compensate the aggrieved party, rather than to punish the party in breach (Addis v 
Gramophone Co Ltd [1909] AC 488). 

11 The respondent cited the Commission’s finding that ‘any loss or damages due to the applicant if and when this two year 
contract ceased within its term is the remuneration due to her that would have been payable for the duration of the contract, 
less any amounts earned by way of mitigation, when taking into account the likelihood of the employment continuing to the 
conclusion of the contract [254]’ citing Hotcopper Australia Ltd v David Saab [2002] WASCA 190 and Matthews. 

12 In Matthews, Heenan J said: 
[A] claim for unliquidated damages for breach of the contract of employment [is] determined by taking into account the 
amount which would have been earned by the employee had he been permitted to continue to perform the services for 
which he was employed, less any amount which may be attributable to the effect of, or the need for, mitigation of those 
damages, or of other intervening effects which might have prevented the applicant from receiving those earnings or which 
might have diminished those earnings, had the employment relationship continued until it had been lawfully determined 
at [75]. 

13 Further, in The St Cecilia’s College School Board v Carmelina Grigson (2006) 86 WAIG 3159 (St Cecilia’s College School 
Board) the Full Bench of the Commission at [9] cited Growers Market Butchers v Backman (1999) 79 WAIG 1313 (Growers 
Market Butchers) at 1316, and held that the requirement to mitigate loss applies to an assessment of a denied contractual 
benefits claim, saying ‘[t]he same principles discussed by Sharkey P in [Growers Market Butchers] apply to the present 
assessment of contractual benefits.  When assessing mitigation in contractual benefit claims the principles are the same as the 
principles that apply to unfair dismissal cases’ [11]. 

14 The obligation to mitigate loss is an obligation to act reasonably in the mitigation of loss so as to minimise the loss suffered, or 
at least, not increase it.  McGregor on Damages (18th ed) (which was relied on in Growers Market Butchers) identifies the 
most important rule of mitigation as follows: 

[T]he claimant must take all reasonable steps to mitigate the loss to him consequent upon the defendant’s wrong and 
cannot recover damages for any such loss which he could thus have avoided but has failed, through unreasonable action 
or inaction, to avoid.  Put shortly, the claimant cannot recover for avoidable loss [7-004]. 

15 McGregor on Damages then states: 
Even persons against whom wrongs have been committed are not entitled to sit back and suffer loss which could be 
avoided by reasonable efforts or to continue an activity unreasonably so as to increase the loss [7-014]. 

16 In taking action to mitigate her loss, the applicant must also take into account the interests of the respondent (see McGregor on 
Damages [7-072]). 

17 In Growers Market Butchers Sharkey P described the requirement of a person to mitigate his or her loss (which was affirmed 
in St Cecilia’s College School Board as applying to a denied contractual benefits claim) as ‘[i]n practical terms, this requires 
the employee to diligently seek suitable alternative employment’ (1316). 

18 This was qualified by the Full Bench in BHP Billiton Iron Ore Pty Ltd v The Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch (2006) 86 WAIG 642 (BHP Billiton) where Ritter AP stated: 

In my view, however, this observation made by Sharkey P in the Growers Market Butchers case does not mean that in 
every case it will be unreasonable for a dismissed employee to do other than immediately set about the task of obtaining 
alternative employment.  The observation made by Sharkey P is, in my opinion, simply a manifestation of what in many 
if not most cases would be the reasonable course required of a dismissed employee.  In my opinion, the reasonableness of 
the conduct, overall, remains the touchstone of whether mitigation of loss has occurred [101]. 

19 In Claire Pauline Houareau v Patson Enterprises Pty Ltd t/a Tiny Turtle Childcare Centre (2001) 81 WAIG 1659 Wood C 
found as follows: 

[M]y task is then to decide whether the applicant has suffered any loss, has sought to mitigate her loss, and whether she 
should be compensated for that loss.  Ms Houareau's own evidence leads me to conclude that she has not sought to 
mitigate her loss.  She gained temporary employment and chose to change careers and return to study almost immediately 
… In those circumstances I find that no award of compensation should be made [11]. 
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20 In Gregory Richard Shuttleworth v Silviculture Management Pty Ltd (2001) 81 WAIG 2784, the applicant was unfairly 
dismissed from his employment under a fixed term contract.  One month following the termination of his employment he 
commenced full time study and earned no money for that reason.  In deciding whether or not the applicant had properly 
mitigated his loss, Wood C found that ‘[b]ased on this evidence I find that the applicant has not sought to properly mitigate his 
loss upon taking up the course of full-time study.  Therefore the loss suffered is limited by these actions, it is not ongoing’ 
[21]. 

21 In a recent Fair Work Australia decision, Mr Luke Webster v Mercury Colleges Pty Limited [2011] FWA 4772, Drake SDP 
found that ‘[f]rom October 2010 Mr Webster has been studying for his Masters degree and has not had any social security 
benefits or any income.  I find that from this date Mr Webster was not attempting to mitigate his loss’ [11]. 

22 The respondent argues that the cases it has cited support the position that in an employment setting mitigation requires the 
person in question to diligently seek suitable alternative employment provided that doing so would be considered reasonable in 
the circumstances and in many case, if not most, this would require immediately seeking alternative employment and 
commencement of study in lieu of working or seeking suitable alternative employment represents a failure to reasonably 
mitigate an employee’s loss.  Mitigation must also take into account monies earned by the applicant since the cessation of her 
employment, being for work completed by her during the period 23 September 2010 to 13 October 2011. 

23 In Diane Elizabeth Shaw v City of Wanneroo the Commission found that ‘the applicant would have continued in her 
employment with the respondent for the duration of her two year contract if she had not been inappropriately stood down on 
11 August 2010 and constructively dismissed as at 20 October 2010’ [298].  If this is not the case, then the quantum of 
damages should be reduced taking into account at least the issues and tension in the working relationship between the applicant 
and the respondent and the respondent’s ability and right to terminate the contract of employment at any time with the payment 
of three months’ remuneration pursuant to clause 14 of the contract and it is unlikely that the applicant would have continued 
in her position from 20 October 2010 until 16 May 2012, a period of approximately 17 months, given this (see Trevor Don v 
Greening Australia (WA) Inc (2005) 85 WAIG 1787 [42]). 

24 In assessing the loss arising out of a denied contractual benefits claim for the balance of a fixed or maximum term employment 
contract, the proper assessment of the loss payable to the applicant is the value of the balance of the term of the contract minus, 
in the situation where the applicant has properly mitigated her losses, any money earned by way of that mitigation minus, in 
the situation where the applicant has failed to properly mitigate her losses, an amount which represents that which would have 
been earned by the applicant had she properly mitigated her losses minus an amount, if any, to take into account the likelihood 
of the applicant’s employment not continuing for the balance of the employment contract term. 

25 The respondent argues that in this case the applicant has failed to act reasonably and prudently in mitigating her losses 
following the termination of her employment as the applicant did not and has not actively sought suitable alternative 
employment.  Despite the period of time that has passed the applicant did not and has not sought suitable alternative 
employment at a lower status or salary (see Yetton v Eastwoods Froy Ltd [1966] 3 All ER 353, 366 cited in Growers Market 
Butchers).  The applicant voluntarily put herself in a position where her ability to obtain suitable alternative employment and 
therefore mitigate her losses has been significantly curtailed as a result of undergoing university studies and further, it is 
reasonable to infer that at least from the time the applicant applied for university studies, not just from the date of 
commencement, she had no intention to obtain suitable alternative employment.  As a result, what work the applicant has 
undertaken has been of a limited and temporary nature (see Claire Pauline Houareau v Patson Enterprises Pty Ltd t/a Tiny 
Turtle Childcare Centre; Gregory Richard Shuttleworth v Silviculture Management Pty Ltd; Mr Luke Webster v Mercury 
Colleges Pty Limited). 

26 In the circumstances, the respondent submits that the monetary award of compensation owing to the applicant must be 
significantly reduced from the outer limit as follows: 

• to the extent the Commission finds that there has been no attempt by the applicant to properly mitigate her losses by 
acting reasonably and prudently in seeking suitable alternative employment, then no or only a limited award of 
compensation should be made; 

• at a minimum no award of compensation should accrue by reference to the period starting on the date on which the 
applicant’s university studies commenced and ending on 16 May 2012.  Assuming a start date of university studies 
of 28 February 2011 this equates to a maximum loss between the period 20 October 2010 to 28 February 2011 of 
$48,310.32 if: 

 no reduction is made on the basis that the applicant has not sought to mitigate her losses during this 
period; and 

 no monies were in fact earned during this period (it is not clear from the applicant’s letter from her 
accountant and her Tax Declaration the proportion of monies earned to 13 October 2011 that apply to this 
period, if at all); and 

• if appropriate in light of the Commission’s earlier reasons for decision, a reduction based on an assessment of the 
likelihood of any intervening eventualities which would otherwise have terminated the applicant’s entitlement to 
wages prior to 16 May 2012, although this may not be practically relevant given the preceding matters. 

27 The respondent maintains that mitigation relates to the actual loss suffered by an employee not damage to an employee’s 
reputation.  The respondent also maintains that the claim for damages relates to the period up to 16 May 2012 and does not 
relate to assisting the applicant’s ability to find work after that point in time and it is also not compensation in relation to 
whether it is more difficult for the applicant to obtain fresh employment or damage to her reputation within the broader 
community. 
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28 The respondent maintains that it is reasonable for an employee to endeavour to initially attempt to obtain employment in line 
with their existing salary but if this is not possible then other employment at a lower rate of income should be contemplated 
and the respondent submits that damages is not meant to confer a windfall on the applicant and the applicant is required to take 
into account the interests of the respondent when mitigating her loss.  The respondent argues that the applicant should have and 
still be diligently seeking alternative employment and the respondent argues that in this instance the applicant had no intention 
of obtaining alternative employment in a lesser role.  Of her own volition the applicant has limited herself to seeking 
employment in local government in Perth and the applicant is not prepared to change her attitude with respect to the level of 
employment she is seeking.  When the applicant became aware that no job was available in local government at the same level 
as her position with the respondent she should have sought alternative employment elsewhere and as at November 2010 the 
applicant had not sought out alternative employment and was not looking for it even though she was fit for work.  Additionally 
she enrolled at Curtin University shortly after this date. 

29 There was no dispute that the applicant is fit for work, she has a successful and exemplary employment history and she is a 
leader in her field and highly regarded.  Given this, the respondent argues that the applicant’s employment opportunities are 
not limited to a specific role, employer or industry given her extensive history and transferrable skills.  Even though the 
applicant gave evidence during the hearing that her preference is to work in local government in the future this is not her only 
option.  Despite previous employers being willing to employ the applicant as stated by some of the applicant’s witnesses at the 
hearing, the applicant has not approached these employers to see if work is available except for Ms Stocker where the applicant 
was successful in obtaining work subject to the constraints of her studies. 

30 The respondent rejects the applicant’s claim that her reputation has been damaged in local government in Western Australia 
and the respondent maintains that there is no evidence that her reputation has been damaged in the broader marketplace.  This 
claim is also not based on rejection of job opportunities as the applicant has only applied for limited positions.  Furthermore, 
the applicant enrolled in her studies before the hearing commenced. 

31 The respondent maintains that the applicant has acted unreasonably in her attempts to obtain alternative employment by 
limiting herself to a particular role and type of employer and the respondent maintains that she should have contemplated 
employment outside of local government given that the applicant has previously worked in the arts and culture sector in 
general as well as having managerial experience (see Yetton v Eastwoods Froy Ltd).  Previously the applicant has also been 
prepared to shift her geographic location and she also should have considered a move of this nature. 

32 The respondent maintains that undertaking study is not a reasonable or valid attempt by an employee to mitigate his or her loss.  
The respondent also submits that even though the applicant has said the purpose of her studies is to gain employment in the 
future this is irrelevant to the question of the amount of loss the respondent must pay to the applicant and what must be 
mitigated. 

33 The respondent maintains that the applicant has restricted her job prospects of her own volition, it maintains that her skills are 
transferable and the respondent argues that the applicant has not genuinely attempted to look for alternative employment. 
Applicant’s submissions 

34 The applicant maintains that the starting point for calculating the applicant’s damages is the amount she would have earned had 
the respondent not wrongly terminated the contract of employment before its expiry with the effluxion of time which is 
$196,027.44.  The applicant argues that she has complied with her duty to mitigate the losses flowing from the termination of 
her employment by acting to minimise her lost earnings.  The applicant is also pursuing post-graduate studies to be able to 
embark on work outside of local government.  The applicant has therefore acted reasonably to minimise the losses flowing 
from the termination of her employment. 

35 The parties agreed that the date up to which the applicant was paid by the respondent was 23 September 2010 and it is for 
damages for lost salary from that date to 16 May 2012 that she is entitled, less what she has earned during that time. 

36 The applicant relies on the following authorities. 
37 Damages for breach of a fixed term contract of employment are calculated by reference to the balance of unpaid wages 

remaining under the contract less any amounts earned, or that should have been earned, in mitigation (see Perth Finishing 
College v Susan Watts (1989) 69 WAIG 2307, 2315; The St Cecilia’s College School Board v Carmelina Grigson (2006) 86 
WAIG 3146 [94]). 

38 The applicant relies on the principles with respect to the mitigation of loss in a denied contractual benefit claim set out in St 
Cecilia’s College School Board.  In that case the Full Bench cited with approval the following propositions set out in Growers 
Market Butchers: 

4. (a) The obligation to mitigate loss is an obligation to act reasonably in the mitigation of loss but not an 
obligation which a reasonable and prudent person would not undertake. 

(b) This duty to act reasonably to mitigate damage does not generally require the employee to take employment 
of a different or inferior kind (see “Truth” and “Sportsman” Limited v Molesworth [1956] AR (NSW) 924; 
Bostik (Australia) Pty Ltd [1991] v Gorgevski (No 1) 36 FCR 20; 41 IR 452 and compare Dunstan v The 
National Mutual Life Association of Australia Ltd (1992) 5 VIR 73). 

(c) In some cases, it may be unreasonable not to accept employment at a lower status and salary level (see 
Yetton v Eastwoods Froy Ltd [1967] 1 WLR 104, for example). 



92 W.A.I.G.                                        WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     323 
 

5. (a) There is, of course, no recovery for the loss avoided, unless the matter is collateral (see W R Freedland “The 
Contract of Employment” (1976) at page 26). 

(b) Salary or wages, including any fringe benefits received from a new employer, will reduce the damages 
payable (see Bold v Brough Nicholson and Hall Ltd [1964] 1 WLR 201; Lavarack v Woods of Cochester 
[1967] 1 QB 278 at 301; Hutt v The Cascade Brewery Ltd (unreported) (Supreme Crt Tas) per Wright J 
and Golja v Lord (unreported) 21 February 1996 (IRC of Aust) per Madgwick J) (1316). 

39 The duty to mitigate loss does not in all cases require an employee to diligently seek suitable alternative employment.  Rather 
‘the reasonableness of the conduct, overall, remains the touchstone of whether mitigation of loss has occurred’ and it may not 
be reasonable to require an employee to mitigate loss by relocating to pursue suitable alternative employment (see BHP 
Billiton [101], [97], [99]). 

40 An employee cannot be required to mitigate loss by returning to work for the former employer where the relationship of trust 
and confidence has broken down and relies on Bostik (Australia) Pty Ltd v Gorgevski (No 1) (1992) 36 FCR 20 [53]. 

41 The onus of proof of failure to mitigate loss is on the respondent (see Metal Fabrications (Vic) Pty Ltd v Kelcey [1986] VR 
507(FC), 509, 513; Goldburg v Shell Oil Co of Australia Ltd (1990) 95 ALR 711 (FC), [8], [16]; St Cecilia’s College School 
Board). 

42 The applicant argues that as she has worked in the area of arts and culture at a senior management level in local government 
since 2001 and prior to this she worked in various roles in local government at less senior levels and the manner and 
circumstances of the termination of her employment have had a significant and detrimental impact on her ability to find 
employment in local government in Western Australia.  The applicant maintains that an equivalent position to her former 
position is a local government senior management position at an equivalent level to the applicant’s former position with the 
majority of the responsibilities and duties in the area of arts and culture.  The applicant argues that there are only two 
equivalent positions in Western Australia and one of these is the applicant’s former position with the respondent.  There are 
only three other councils in Western Australia with positions in the relevant areas but they are less senior management 
positions and have a lesser degree of arts and culture responsibilities than the applicant’s position with the respondent.  Given 
the very limited number of alternative opportunities it was not reasonable to expect the applicant to seek alternative 
employment in local government in Western Australia.  Additionally, as the applicant and her husband made a decision to 
relocate to Perth to enable the applicant to take up employment with the respondent, it is not reasonable to expect her to pursue 
employment in local government outside of Perth. 

43 The applicant submits that in order to increase her employment prospects outside of the area of local government arts and 
culture she enrolled in a Masters of Sustainability Studies at Curtin University in 2010.  The applicant also sought paid work in 
the period October 2010 to-date to the extent possible within the constraints of her study commitments and the availability of 
work for which she is suited. 

44 The applicant unsuccessfully sought work as a facilitator with Curtin University and the Department of Food and Agriculture 
in relation to the pilot Farm Business Resilience Program.  The applicant has worked for the Curtin University Sustainability 
Policy Institute on a number of projects and she has worked with Mr Peddie on several projects assisting him to prepare for 
and deliver facilitation workshops and assisting with business planning.  Through these activities the applicant earned $16,019 
between October 2010 and 13 October 2011. 

45 The applicant relies on her uncontested evidence that her reputation in Western Australia has been damaged within local 
government and the respondent has not provided any evidence of any equivalent position for which the applicant failed to 
apply.  In the circumstances, it was and is neither reasonable nor possible for the applicant to mitigate her loss by seeking 
equivalent employment in local government.  The applicant submits that due to the unavailability of suitable alternative 
employment she has attempted to mitigate her loss by undertaking further study which will enable her to find employment 
outside the area of arts and culture in local government and seeking and obtaining part-time work to the extent possible given 
her study load and her qualifications. 

46 The applicant maintains that she has conducted herself reasonably with respect to mitigating her loss.  The applicant argues 
that she is precluded from working in local government given the conduct of the respondent in bringing about her termination 
and there was no evidence that she has not taken all reasonable steps to seek out alternative employment.  The applicant has 
already lowered her sights as she is looking at working in another area.  The applicant had already made a decision to relocate 
to Western Australia therefore it was unreasonable to expect her to move interstate.  The respondent adduced no evidence and 
did not seek to diminish the applicant’s evidence in relation to mitigation and the respondent has not met its onus of proof that 
the applicant has unreasonably failed to mitigate her loss. 

47 The applicant argues that the damage sustained by her as a result of the respondent’s constructive dismissal and denial of 
contractual benefit is equivalent to her salary under the employment contract between the termination date and the expiry date 
of her contract.  The applicant’s earnings since the termination date must be subtracted from the total damages ($196,027.44 - 
$16,019.00 = $180,008.44).  The applicant does not presently anticipate that she will earn any further income before the expiry 
date of her contract however, as she continues to diligently seek income earning activities there is some possibility that she 
may earn further income before the expiry date.  The applicant is therefore prepared to accept a further deduction on the 
amount of damages to be ordered.  Based on past earnings it is possible that the applicant will earn further income for the 
period December 2011 to 16 May 2012, which might reasonably be quantified as $8,000.  Accordingly, the amount of damages 
should be reduced by a further $4,000 ($180,008.44 - $4,000.00 =$176,008.44).  The appropriate amount therefore to be 
awarded to the applicant in this matter is $176,008.44. 
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48 The applicant maintains that choosing to study does not constitute a failure to mitigate loss and whether it does depends on the 
particular circumstances (see BHP Billiton) and the applicant argues that this case is also distinguishable from the authorities 
relied upon by the applicant.  The applicant’s study is relevant to her working career and future, there are few opportunities for 
the applicant in local government and Perth has a small local government community and this has been the industry within 
which the applicant has worked for at least the last ten years except for one temporary position with the Department for Culture 
and the Arts.  The applicant argues that the circumstances of Claire Pauline Houareau v Patson Enterprises Pty Ltd t/a Tiny 
Turtle Childcare Centre are different as in that instance the applicant chose to work in a different industry and in this instance 
the applicant is not dissatisfied with the industry within which she works.  The applicant maintains that arts and culture is a 
small field of employment opportunities and even though other opportunities lie with the Department of Culture and the Arts 
the applicant chose not to pursue further opportunities with this department.  There was also no evidence of any further 
position being available in this department.  The applicant maintains that the studies she is undertaking are designed to increase 
her employability and the applicant has explored other employment opportunities but none were available.  The applicant also 
continues to seek alternative employment whilst studying and the applicant undertaking a TAFE course is further evidence of 
attempts by the applicant to mitigate her loss by further developing her skills. 

49 The applicant submits that the Commission should not penalise the applicant for the statement made in November 2010 to 
Dr Edward-Smith that she was not looking for employment given this was stated within close proximity of her termination and 
given the trying circumstances at that time.  There was also no evidence that the applicant’s skills are easily transferable. 

50 In summary the applicant says that her actions post-employment have been entirely reasonable.  The applicant embarked on a 
means of equipping her to work and to continue to develop the skills she had up to the time of her termination and her studies 
are consistent with that.  The applicant says that in all the circumstances the respondent has not met its onus of proof showing 
that she has behaved unreasonably. 
Application for costs and suppression order 
Applicant’s submissions 

51 Under s 27(1)(c) of the Industrial Relations Act 1979 (the Act) the Commission may, in relation to any matter before it ‘order 
any party to the matter to pay to any other party such costs and expenses including expenses of witnesses as are specified in the 
order, but so that no costs shall be allowed for the services of any legal practitioner, or agent’.  The power to award costs under 
s 27(1)(c) of the Act is discretionary (see Denise Brailey v Mendex Pty Ltd t/a Mair and Co Maylands (1992) 73 WAIG 26, 
28).  The principle governing the award of costs in the Commission is set out in Denise Brailey v Mendex Pty Ltd t/a Mair 
and Co Maylands where the full bench stated that ‘[t]he general policy in industrial jurisdictions is that costs ought not be 
awarded, except in extreme cases’ (27). 

52 Costs are not ordinarily awarded in the Commission (see Adam William McConkey v M & A’s of Denmark [2001] 81 WAIG 
1434) and circumstances in which costs have been ordered under s 27(l)(c) of the Act include where an employer defended a 
claim in a manner that was frivolous or vexatious (see Caroline Jan Spivey v The Frosh Personnel Trust (2005) 81 WAIG 
3359). 

53 The costs that may be awarded include ‘all of the costs’ incurred by a party to a matter with the exception of professional legal 
costs, but including costs of an expert witness (see Denise Brailey v Mendex Pty Ltd t/a Mair and Co Maylands (29 – 30)).  
The Commission may make a costs order for the travel expenses of a party to a matter (see Adam William McConkey v 
M & A’s of Denmark [9]). 

54 A case will be frivolous where it is ‘manifestly groundless or ‘so manifestly faulty that it does not admit of argument’ (see 
Transport Workers Union of Australia Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994) 75 WAIG 9, 
11). 

55 The applicant argues that she incurred considerable costs due to the frivolous and unparticularised assertions made by the 
respondent regarding the applicant’s mental health and poor performance until the respondent’s witness statements in reply 
were lodged. 

56 The applicant maintains that the respondent’s case was that the applicant’s conduct and or circumstances of the applicant 
grounded a reasonable basis to believe that the applicant was unfit for work by reason of cognitive dysfunction, and then that 
the same conduct and circumstances justified the imposition of a poor performance management regime.  The applicant 
maintains that this assertion and therefore the entire case built upon it was manifestly groundless.  The Commission found that 
the applicant did not suffer from any psychiatric illness and the allegations of conduct by the applicant on which the assertion 
or belief of unfitness and or of poor performance on the part of the applicant were found by the Commission to have been 
‘petty, vague, exaggerated and untrue’ [264] and ‘were not based on fact nor ... supported by any evidence’ [268].  The 
applicant argues that as the respondent did not adduce any evidence apart from ‘exaggerated and untrue’ complaints made by 
its witnesses, which ‘were not based on fact nor ... supported by any evidence’ its case was therefore ‘manifestly groundless’ 
and ‘so manifestly faulty that it does not admit of argument’.  The applicant maintains that the respondent’s case was also 
vexatious as the allegations had the ulterior motive of ending the applicant’s employment and or of causing her harm in her 
employment such that her employment was rendered untenable. 

57 In these circumstances the applicant submits that it is appropriate to order that the respondent pay the costs of the applicant. 
58 The applicant maintains that as a result of the respondent’s frivolous and vexatious allegations she was required to engage 

Dr Edwards-Smith as an expert witness and incurred the following expenses associated with her engagement as an expert 
witness:  $1760 for a pre-hearing meeting, preparation and attendance at hearing; $1,210 for the preparation of a medical 
report; and $655 for consultations with the applicant. 



92 W.A.I.G.                                        WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     325 
 

59 The applicant submits that despite numerous requests, the respondent refused to provide any particulars of the allegations upon 
which it based its conclusions that the applicant was unfit for work and or performed poorly.  It did not provide any particulars 
as part of the discovery process.  The first time the applicant received any real details of the conduct she was alleged to have 
engaged in was in the respondent’s second round of witness statements - the witness statements in reply - shortly before the 
hearing.  This conduct caused the applicant’s preparation for the hearing to be unnecessarily complex and protracted and in 
preparing for and during the hearing, the applicant incurred $140.53 in disbursements, $1,054 in office costs and $886.25 in 
file administration fees. 

60 The applicant incurred $750 in costs associated with the production by her accountant of information and advice regarding the 
extent of her efforts to mitigate damage.  The applicant has also incurred expenses of $426.98 for travel to and from 
conferences with MDC Legal and the Commission and $20.40 parking fees at conferences with MDC Legal and while 
attending the Commission. 

61 The total amount claimed by the applicant is $7,362.06. 
62 In relation to a suppression order, the applicant opposes any order that may limit the public release of the whole or any part of 

any evidence or decision of the Commission in this matter, save and except any reference to non-parties who were not 
witnesses in the matter and the applicant seeks the vindication of her reputation as one of the reasons she felt compelled to 
issue proceedings. 

63 The applicant submits that the open justice rule requires that an order suppressing publication of evidence or a decision only be 
made in exceptional circumstances.  The open justice rule was described by McHugh JA in John Fairfax & Sons v Police 
Tribunal (1985) 5 NSWLR 465 as follows (followed in Prisoners Review Board v Freeman (No 2) 2010 WASCA 167, [8]; 
Medical Board of Western Australia v Medical Practitioner [2011] WASCA 151, [83]; Anne Margaret Stonham v The 
Speaker of the Legislative Assembly of New South Wales [1999] 649, 35 - 36): 

The fundamental rule of the common law is that the administration of justice must take place in open court.  A court can 
only depart from this rule where its observance would frustrate the administration of justice or some other public interest 
for whose protection Parliament has modified the open justice rule. ... Accordingly, an order of a court prohibiting the 
publication of evidence is only valid if it is really necessary to secure the proper administration of justice in proceedings 
before it (476 – 477). 

64 A party seeking to overcome the open justice rule must demonstrate that the release of the relevant information would frustrate 
the administration of justice.  It is insufficient to demonstrate that facts may become public which are merely embarrassing, 
damaging or dangerous (see John Fairfax Group v Local Court (1991) 26 NSWLR 131, 143; Prisoners Review Board v 
Freeman (No 2), [9]). 

65 The applicant does not oppose an order preventing the public release of the names of employees who have been the subject of 
the respondent’s fitness for work procedure as it is not in the public interest.  The applicant is one of those employees, but she 
opposes suppression of her name. 

66 The applicant gave evidence to the Commission that the respondent damaged her reputation and prospects for employment by 
alleging that she may have a psychiatric illness and subjecting her to the fitness for work procedure.  It is self-evident that 
purporting to subject her to a poor performance management regime would also have harmed her reputation as well.  The 
Commission found there was no basis for believing that the applicant had a psychiatric illness and subjecting her to the fitness 
for work procedure or the poor performance management regime.  These findings may potentially mitigate the damage to the 
applicant’s reputation and any effect on her future employment.  In these circumstances, a suppression order would reduce the 
benefits to the applicant of its factual and legal findings and frustrate the administration of justice. 

67 A party seeking an order prohibiting publication of evidence must provide evidence that the release of the information would 
frustrate the administration of justice and that mere belief that the order is necessary is insufficient (see John Fairfax & Sons v 
Police Tribunal, 477).  There is no evidence that the order is necessary to prevent the frustration of the administration of 
justice.  The order therefore cannot be made. 

68 Where an order prohibiting the publication of evidence is made it must do no more than is necessary to achieve the due 
administration of justice (see John Fairfax & Sons v Police Tribunal, 477).  If a suppression order is necessary in the view of 
the Commission, it must be limited to prevent only the publication of the names of those non-party employees subjected to the 
fitness for work procedure.  An order which seeks to restrain publication of any further information, including the name of the 
applicant or any of the witnesses, would go beyond what is necessary to achieve the administration of justice or achieve the 
public interest of avoiding harm to persons with no connection to the proceedings. 
Respondent’s submissions 

69 The respondent submits that the power of the Commission to order costs is to be exercised with a good degree of restraint and 
for the Commission to make an order awarding costs is considered to be rare and the well established test in this respect is that 
costs ought not to be awarded, except in extreme cases (see Denise Brailey v Mendex Pty Ltd t/a Mair and Co Maylands, 27).  
The application for costs and the amount claimed should only relate to the applicant’s denied contractual benefit claim rather 
than the applicant’s unfair dismissal claim and exclude costs for the services of any legal practitioner or agent. 

70 The respondent refutes the applicant’s characterisation of its case and its motives and argues that the primary issues in 
contention were whether the applicant was constructively dismissed and if so, the terms of the employment contract for the 
purpose of determining any potential denied contractual benefit.  This involves an assessment of a significantly different 
factual situation to that where an employer expressly dismisses an employee.  A resignation can constitute a dismissal for the 
purposes of the Act, but whether or not a particular resignation will do so depends upon the circumstance of each case.  This 
necessarily requires an assessment as to whether the employer is ‘guilty of conduct which is a significant breach going to the  
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root of the contract of employment, or which shows that the employer no longer intends to be bound by one or more of the 
essential terms of the contract’ (Grant Raymond Lukies v AlintaGas Networks Pty Ltd (2002) 82 WAIG 2217, 2220; Diane 
Elizabeth Shaw v City of Wanneroo [256]).  The respondent argues that the Commission’s findings relied on by the applicant 
formed part of the determination that the applicant was constructively dismissed, however, in the context of a constructive 
dismissal this is not such an extreme case to warrant a departure from the normal practice of the Commission not to order costs 
and the fact that a dismissal is unfair or that an employer is guilty of conduct which is a significant breach going to the root of 
the contract of employment is not an extreme case. 

71 The respondent argues that the costs sought by the applicant including expenses associated with the engagement of 
Dr Edwards-Smith, preparation for and during the hearing, the accountant’s report of information and advice regarding extent 
of efforts to mitigate damage and travel expenses does not include supporting documentation such as invoices, what the 
amounts relate to and how they were calculated.  With respect to the costs associated with Dr Edwards-Smith it is not known 
what the pre-hearing meeting and preparation involved and how the amount of $1,760 is broken up between the three 
components however, Dr Edwards-Smith was the first witness called on 25 May 2011 and her evidence was relatively short.  
The time charged for the actual consultations with the applicant and for the preparation of a medical report is significantly less 
than this amount.  It is not known what the disbursements, office costs and file administration fees relate to or how these costs 
were incurred by or charged to the applicant.  By way of example, the filing fee for a denied contractual benefit claim is $50.  
However the applicant has claimed $886.25 in file administration fees and $140.53 in disbursements.  The costs associated 
with the production by the accountant setting out the applicant’s income and expenditure for the period 23 September 2010 to 
13 October 2011 is a one page document setting out income and expenses (Exhibit A16).  Relevantly the accountant also 
prepared the applicant’s electronic lodgement declaration.  As such this information would have been readily available and 
easily presentable by the accountant and would have also been determined by the accountant in dealing with the applicant’s 
normal personal financial affairs such as preparing the individual tax return.  It is not clear how the travel expenses have been 
calculated. 

72 In the circumstances the respondent disputes that these proceedings are an extreme case warranting a departure from the 
Commission’s normal practice on costs and if the Commission determines that costs should be awarded to the applicant, a 
significant reduction needs to be made based on what is reasonable. 

73 In relation to the suppression order, the respondent’s understanding prior to the filing of the applicant’s submissions with 
respect to this issue was that the applicant wanted to ensure that matters raised in the proceedings were kept confidential and in 
this respect the respondent did not separately seek a general suppression order but would consent to any general suppression 
orders sought by the applicant.  In circumstances where the applicant does not seek a general suppression order the respondent 
does not seek any such order. 

74 The respondent seeks an order preventing the public release and availability to the public of the names of employees who had 
been subject to the fitness for work procedure and the respondent understands that the applicant does not oppose such an order 
issuing. 
Findings and conclusions 
Amount owing to applicant in light of reasons for decision 

75 The principles applying to mitigation were considered in St Cecilia’s College School Board.  In this decision the Full Bench 
stated the following: 

Mitigation was considered by Sharkey P, with whom Parks C agreed in Growers Market Butchers v Backman (1999) 79 
WAIG 1313 at 1316 as follows:- 

‘1. The duty to mitigate loss in claims of unfair dismissal lies on the claimant employee (see Bogunovich v 
Bayside Western Australia Pty Ltd 79 WAIG 8 (FB)). 

2. In practical terms, this requires the employee to diligently seek suitable alternative employment (see Brace 
v Calder and Others [1895] 2 QB 253).  

3. The onus of proof of failure to mitigate loss is on the respondent (see Metal Fabrications (Vic) Pty Ltd v 
Kelcey [1986] VR 507 (FC), Goldburg v Shell Oil Co of Australia Ltd (1990) 95 ALR 711 (FC), Prus-
Grzybowski v Everingham and Others (1986) 45 ALR 468, 87 FLR 182 (Fed Ct FC) and McGregor on 
Damages (15th Edition, 1988) at page 723.  

4. (a) The obligation to mitigate loss is an obligation to act reasonably in the mitigation of loss but not an 
obligation which a reasonable and prudent person would not undertake. 

(b) This duty to act reasonably to mitigate damage does not generally require the employee to take 
employment of a different or inferior kind (see “Truth” and “Sportsman” Limited v Molesworth 
[1956] AR (NSW) 924; Bostik (Australia) Pty Ltd [1991] v Gorgevski (No 1) 36 FCR 20; 41 IR 452 
and compare Dunstan v The National Mutual Life Association of Australia Ltd (1992) 5 VIR 73). 

(c) In some cases, it may be unreasonable not to accept employment at a lower status and salary level (see 
Yetton v Eastwoods Froy Ltd [1967] 1 WLR 104, for example). 

5. (a) There is, of course, no recovery for the loss avoided, unless the matter is collateral (see W R 
Freedland “The Contract of Employment” (1976) at page 26). 
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(b) Salary or wages, including any fringe benefits received from a new employer, will reduce the damages 
payable (see Bold v Brough Nicholson and Hall Ltd [1964] 1 WLR 201; Lavarack v Woods of 
Cochester [1967] 1 QB 278 at 301; Hutt v The Cascade Brewery Ltd (unreported) (Supreme Crt Tas) 
per Wright J and Golja v Lord (unreported) 21 February 1996 (IRC of Aust) per Madgwick J). 

6. Expenses incurred in seeking alternative employment to mitigate one’s loss may be taken into account (see 
Brookton Holdings No V v Kara Kar Holdings Pty Ltd (1994) 57 IR 288.’ 

The principle in paragraph 2 of the passage quoted above has recently been qualified by the Full Bench.  In BHP Billiton 
Iron Ore Pty Ltd v Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch 
(2006) 86 WAIG 642 it was observed by Ritter AP at [104] (with whom Beech CC and Gregor SC agreed) that Brace v 
Calder [1895] 2 QB 253 is not an authority which supports the principle that an employee must diligently seek suitable 
alternative employment [9] – [10]. 

76 I have already found that but for her dismissal the applicant would have continued to work for the respondent for the duration 
of her two year contract. 

77 When taking into account the relevant authorities the Commission must assess whether the applicant has acted reasonably with 
respect to mitigating her loss and assess what was appropriate for the applicant to do by way of mitigation when taking into 
account the circumstances of this case and when mitigating loss a successful party must act reasonably to minimise the loss 
suffered and a claimant is not entitled to losses which were avoidable.  An employee should diligently seek out alternative 
employment but this does not mean that in all cases an employee must immediately do so and in some instances commencing 
studies in lieu of working does not necessarily represent a failure to mitigate loss.  It is also the case that the onus of proof of 
the failure to mitigate loss is on the respondent. 

78 It was not in dispute and I find that: 

• The quantum the applicant is claiming for the balance of her contract of employment with the respondent by way of 
damages is $196,027.44 less $16,019 in earnings which equates to $180,008.44.  The applicant is also prepared to 
accept a further deduction, based on past earnings, of possible future earnings to 16 May 2012 in the amount of 
$4,000, leaving a balance of $176,008.44. 

• After the applicant ceased working with the respondent Dr Edwards-Smith certified her as being fit for work, 
excluding returning to work with the respondent, and she remains fit for work. 

• Between 20 October 2010 and 13 October 2011 the applicant worked on a number of short term projects. 

• After the applicant was terminated she enrolled as a full-time student in a Masters in Sustainability course at Curtin 
University and she is expected to complete this course in 2012. 

• After her termination the applicant enrolled in a Certificate IV Training and Assessment course. 
79 I have already found that the applicant is a highly skilled and competent professional and that she has had a successful career 

occupying senior management roles over many decades, both in the arts and culture sector and local government. 
80 Following is a summary of the applicant’s employment history which the applicant tendered as evidence at the initial hearing: 

• 1983 – 1987 co-founder and Artistic Director of the Deck Chair Theatre Company 

• 1988 – 1992 various cultural and consultation projects 

• 1992 – 1998 consultant advising on social and cultural planning and marketing and promotion 

• 1998 – 2000 Coordinator of Cultural Development for the City of Joondalup 

• 2000 - 2001 Manager Events with the National Museum of Australia 

• 2001 – 2003 Manager Arts and Culture with the City of Glen Eira 

• 2003 – 2009 Manager of Arts and Culture for the City of Greater Geelong 

• April 2009 – December 2009 Manager Programs Department of Culture and the Arts Western Australian 
(Exhibit A7) 

81 After carefully considering the submissions of the parties and the facts relevant to this issue I am satisfied and I find that the 
applicant has not acted reasonably with respect to mitigating the loss she has suffered by the premature cessation of her 
contract of employment with the respondent.  As the applicant has had a lengthy and successful employment history in arts and 
culture and local government and as a consultant in the area of culture over many decades I reject the applicant’s claim that 
after her termination her only option was to seek employment in local government where she maintains there were only two 
suitable positions open for her to undertake and these positions were unavailable to her. 

82 I find that commencing full-time study to enhance her employment options in a new industry was not the only option open to 
the applicant to the exclusion of seeking alternative employment either at the level of remuneration she was earning at 
termination or at a similar level to her previous level of remuneration and I find that the applicant could have and should have 
sought out suitable alternative full-time employment to mitigate her loss instead of relying on a career change by undertaking 
full-time study.  I find that the applicant has an extensive range of skills and experience which would enable her to work 
outside of local government, in particular in the area of arts and culture where the applicant worked prior to commencing 
employment with the respondent.  I find that the work undertaken by the applicant since her termination, which has been of a 
temporary nature, has been a deliberate strategy on the part of the applicant in order to focus on her studies and as a result her  
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earnings have been minimal, compared to what she could be earning in a senior management role similar to that which she was 
earning with the respondent.  In reaching this conclusion I also find that there was no evidence to support the applicant’s claim 
that her treatment by the respondent and resultant termination fundamentally undermined her ability to seek out future 
employment in local government. 

83 However, that is not the end of the matter.  Even though I have found that the applicant has not acted reasonably with respect 
to fully mitigating her loss in my view the respondent has not identified specific jobs which would have been suitable for the 
applicant to apply for and undertake in the arts and culture sector or related industry or as a consultant at a similar level to that 
of her position with the respondent.  I also find that given the applicant’s background in senior management it is inappropriate 
for her to accept a job at a significantly lower level and I find that relocation to take up an alternative position is unnecessary in 
this instance given the applicant’s relocation prior to commencing employment with the respondent.  In any event, no positions 
outside of the Perth metropolitan area were put to the applicant by the respondent by way of consideration as suitable 
alternative employment. 

84 In the circumstances and when taking into account s 26(1)(a) of the Act considerations and the duty on the Commission to 
consider the relief being sought on the basis of equity and good conscience I find that the applicant is due six months’ 
remuneration in the amount of $60,387.50 gross as damages for her claim for a denied contractual benefit (see Exhibit A8 
applicant’s letter of appointment).  In my view this timeframe would have been sufficient for the applicant to seek out and gain 
suitable alternative employment in the arts and culture sector or related industry in Perth or as a consultant at a similar level to 
her position with the respondent.  In reaching this conclusion, I have taken into account the quantum earned by the applicant 
after her termination which is not to be deducted from this amount. 
Application for costs 

85 Section 27(1)(c) of the Act gives the Commission the power to order any party to the matter to pay to any other party such 
costs and expenses, including witness expenses, as are specified in the order, but no costs are allowed for the services of any 
legal practitioner, or agent. 

86 The test to be applied in awarding costs under s 27(1)(c) of the Act is set out in Denise Brailey v Mendex Pty Ltd t/a Mair and 
Co Maylands where the Full Bench held: 

The general policy in industrial jurisdictions is that costs ought not to be awarded, except in extreme cases. 
… 
The question is what does the phrase ‘costs and expenses’ mean?  ‘Costs’, as defined above, includes all of the expenses.  
No costs are allowed for the services of a legal practitioner or agent.  Thus, the professional costs element is eliminated. 
… 
The application, too, must be determined under s26 of the Act.  However, part of that equity and good conscience 
includes what is settled law in industrial matters that costs ought not be awarded, except in extreme cases, (eg) where 
proceedings have been instituted without reasonable cause (see Hospital and Benevolent Homes Award (1983) AILR 409 
where costs were awarded in a matter where the applicant terminated the proceedings after putting the respondent to the 
expense of defending without obtaining an order) (27). 

87 Costs that may be awarded include costs incurred by a party to a matter including the costs of an expert witness and costs of 
travel expenses.  A case will be frivolous where it is ‘manifestly groundless’ or ‘so manifestly faulty that it does not admit of 
argument’ and a finding that an employer is guilty of conduct which is a significant breach of the contract of employment is 
not always an extreme case. 

88 The applicant is claiming $7,362.06 in expenses as follows, however on adding up these costs the Commission arrived at an 
amount of $6,903.16: 

• Expenses associated with Dr Edwards-Smith as an expert witness in the amount of $3,625; 

• $140.53 in disbursements; 

• $1054 in office costs; 

• $886.25 in file administration fees; 

• $750 in costs associated with her accountant providing information and advice regarding the applicant’s mitigation 
of her loss; 

• $426.98 for the applicant to travel to and from her representative’s office and to and from the Commission; and 

• $20.40 parking fees incurred by the applicant at her representative’s office and when attending the Commission. 
89 No receipts were provided with respect to these claims, nor was any breakdown provided of the way in which these amounts 

were calculated. 
90 The applicant argues that she incurred considerable costs due to the frivolous, unparticularised assertions made by the 

respondent with respect to the applicant’s mental health and poor performance and the applicant claims that the respondent’s 
case was vexatious as the allegations against the applicant were designed to cause the cessation of her employment or to cause 
the applicant harm such that her employment was rendered untenable. 



92 W.A.I.G.                                        WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     329 
 

91 I find that the way in which the respondent conducted its case did cause additional expense for the applicant, however, even 
though I have concerns about the way in which the respondent conducted its case and the manner in which it presented its 
defence when applying the test in Denise Brailey v Mendex Pty Ltd t/a Mair and Co Maylands I am of the view that this is 
not an extreme case so as to warrant an order for costs.  I base this finding on my view that I am not satisfied that the 
respondent’s defence of the proceedings was frivolous or vexatious or totally without merit.  The outcome of this case 
depended upon my findings on witness credit and I find that these findings and the resultant findings and conclusions I made 
with respect to this case were not obvious at the commencement of the proceedings such that it could be said that the 
respondent had absolutely no prospect of success in defending this application.  Whilst I accept that the respondent’s case was 
weak and the applicant was not informed of all the respondent’s concerns about her behaviour and conduct immediately after 
she ceased employment with the respondent, I accept that the respondent invoked its fitness for work policy with respect to the 
applicant on the basis that it had genuine concerns about the welfare of a number of its employees, including the applicant.  I 
therefore find that the respondent’s case was arguable.  I also find that when the respondent enacted the fitness for work policy 
process with respect to the applicant it did not do so to cause the cessation of the applicant’s employment or to deliberately 
cause her harm. 

92 I therefore reject the applicant’s claim for costs and an order will issue dismissing this application. 
Suppression Order 

93 Both parties agree that the names of employees who were subjected to the fitness for work policy, excluding the applicant, not 
be included in the decision nor be in the public domain.  In my view this is an appropriate course of action and an order to this 
effect will therefore issue as part of these proceedings. 

 
 

2012 WAIRC 00090 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIANE ELIZABETH SHAW 
APPLICANT 

-v- 
CITY OF WANNEROO 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 23 FEBRUARY 2012 
FILE NO/S B 180 OF 2010 
CITATION NO. 2012 WAIRC 00090 
 

Result Order issued 
Representation 
Applicant Mr M Cox (of counsel) 
Respondent Mr S White (as agent) and Mr R Kelly (of counsel) 
 

Order 
HAVING HEARD Mr M Cox of counsel on behalf of the applicant and Mr S White as agent and Mr R Kelly of counsel on behalf 
of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1 DECLARES that the respondent denied the applicant a benefit under her contract of employment. 
2 ORDERS the respondent to pay the applicant compensation in the sum of $60,387.50 gross within 14 days of 

the date of this order. 
3 ORDERS that the applicant’s application for costs be and is hereby dismissed. 
4 ORDERS that the names of employees who were subject to the respondent’s fitness for work policy, other than 

the name of the applicant, be deleted from the transcript of these proceedings. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2012 WAIRC 00107 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEREMY SHUM 
APPLICANT 

-v- 
ELECTRICAL UTILITIES AND PUBLIC ADMINISTRATION TRAINING COUNCIL INC 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 28 FEBRUARY 2012 
FILE NO/S U 199 OF 2011 
CITATION NO. 2012 WAIRC 00107 
 

Result Application discontinued 
Representation 
Applicant Mr J Shum 
Respondent Mr D Love 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 23 December 2011 the Commission convened a conference for the purpose of conciliating between the 
parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS the conference was adjourned to enable the parties to have private discussions; 
AND WHEREAS the Commission advised the parties the conference would be reconvened after the parties had considered their 
respective positions; 
AND WHEREAS the Commission re-listed the application for a further conference on 6 February 2012; 
AND WHEREAS on 2 February 2011 the applicant advised the Commission that he no longer seeks any further action by the 
Commission; 
AND WHEREAS on 2 February 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

 

SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Anthony Repacholi Pilbara Mechanical 
Services 

U 12/2012 Acting Senior 
Commissioner P E Scott 

File closed 
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CONFERENCES—Matters arising out of— 

2012 WAIRC 00086 
DISPUTE RE TERMINATION BY EMPLOYER OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 20 FEBRUARY 2012 
FILE NO/S C 62 OF 2011 
CITATION NO. 2012 WAIRC 00086 
 

Result Application Discontinued By Leave 
Representation 
Applicant Mr C Fogliani 
Respondent Mr R Farrell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00083 
DISPUTE RE LONG SERVICE LEAVE ENTITLEMENTS OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSE 

EMPLOYEES' UNION OF WORKERS, PERTH 
APPLICANT 

-v- 
SHIRE OF CHITTERING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 15 FEBRUARY 2012 
FILE NO/S C 9 OF 2011 
CITATION NO. 2012 WAIRC 00083 
 

Result Order issued 
Representation 
Applicant Mr A Johnson 
Respondent Mr S White (as agent) 
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Order 
WHEREAS the Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth (the 
applicant) lodged an application in the Commission on 3 February 2011 seeking a conference pursuant to s 44 of the Industrial 
Relations Act 1979 in relation to a dispute with the Shire of Chittering (the respondent) about whether long service leave 
entitlements accruing to the applicant’s member, Mr Stephen Briscoe, have been paid to him; and 
WHEREAS on 24 March 2011 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties were given time to have further discussions; and 
WHEREAS the Commission contacted the applicant on a number of occasions about the status of the matter; and 
WHEREAS on 7 September 2011 the Commission convened a further conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties were given further time to discuss a proposal to settle the matter; and 
WHEREAS on 6 October 2011 the applicant advised the Commission that the matter had not been settled and requested the matter 
proceed to hearing; and 
WHEREAS on 3 November 2011 the Commission wrote to the respondent about whether it was still pursuing an issue of 
jurisdiction raised in its Notice of Answer and Counter-proposal lodged in the Commission on 25 February 2011; and 
WHEREAS on 8 November 2011 the respondent advised the Commission that as it understood this application was to be referred 
to a Board of Reference pursuant to the Local Government (Long Service Leave) Regulations (the Regulations) it was no longer 
pursuing the issue of jurisdiction; and 
WHEREAS on 8 November 2011 the Commission wrote to the applicant seeking clarification about how it wished the matter to be 
progressed; and 
WHEREAS on 15 November 2011 the applicant stated that it wanted the matter to be dealt with by a Board of Reference 
constituted under the Regulations however it was unclear about the process and requested a further conference be convened; and 
WHEREAS on 21 November 2011 the Commission convened a further conference; and 
WHEREAS at the conclusion of that conference the parties were provided with timeframes for filing documentation in relation to 
the issue to be arbitrated; and 
FURTHER the parties were advised that upon receipt of this documentation the Commission would inform the parties how the 
matter would be progressed; and 
WHEREAS on 8 February 2012 the Commission convened a further conference; and 
WHEREAS at this conference the Commission advised the parties that the issue in dispute could not be progressed pursuant to this 
application and if the applicant wished to progress this matter pursuant to the Regulations it would need to make an application to 
the Registrar; and 
FURTHER at the conference the applicant lodged a Notice of Discontinuance form with respect to this matter on the basis that with 
the agreement of the applicant and the respondent the dispute the subject of this application would be dealt with under the 
Regulations; and 
WHEREAS the respondent consented to the matter being discontinued; 
NOW THEREFORE having heard Mr A Johnson on behalf of the applicant and Mr S White as agent on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Applicant : Mr M Clancy 
Respondent : Ms J Auerbach (of counsel) 
 

Case(s) referred to in reasons: 
Byrne v Australian Airlines (1995) 61 IR 32 
J Boag and Son Brewing Pty Ltd v Button [2010] FWAFB 4022 
PM Mouritz v Shire of Esperance (1990) 70 WAIG 2130 
Qantas Airways Limited v Christies [1998] HCA 18 
Shire of Esperance v Mouritz (1991) 71 WAIG 891 
Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA 
Branch (1985) 65 WAIG 385 
X v The Commonwealth of Australia [1999] HCA 63; 200 CLR 177 
Case(s) also cited: 
Cramer v Smith Kline Beecham (unreported, Federal Court of Australia, 2 July 1997) 
English v Wilson and Clyde Coal Co Ltd [1938] AC 57; [1937] UKLH 2; [1937] 3 All ER 628 
FAI insurance Ltd v Winneke (1982) 151 CLR 342 
Goldman Sachs JB Were Services Pty Ltd v Peter Nikolich [2007] FCAFC 120 
Koehler v Cerebos (Australia) Ltd [2005] HCA 15; 222 CLR 44 
Nationwide News Pty Ltd v Naidu [2007] NSWCA 377 
Sharplin v Western Australian Meat Commission (1991) 71 WAIG 3318 



334                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

Sinnott v Trousers Pty Ltd [2000] VSC 124 
Tame v New South Wales [2002] HCA 35 

Reasons for Decision 
1 On 10 March 2011 the Australian Nursing Federation (the applicant) (the union) made an application to the Commission 

pursuant to s 44 of the Industrial Relations Act 1979 (the Act) seeking the Commission’s assistance with respect to a dispute 
with the Quadriplegic Centre Board of Management (the respondent) regarding the employment status of one of its members, 
Mr Mussa Gatera. 

2 The Commission convened several conferences however conciliation was unavailing and the issues in dispute were referred for 
hearing and determination pursuant to s 44(9) of the Act. 

3 The schedule of the Memorandum of matters referred for hearing and determination is as follows: 
1. The applicant is seeking the following order: 

That Mr Mussa Gatera remain in his position as a Nursing Assistant at the Quadriplegic Centre. 
2. The respondent opposes the order issuing. 
Contentions: 
Applicant 
3. In support of its claim, the applicant maintains the following: 

(a) Mr Gatera commenced employment with the respondent on 30 September 2009 at the Quadriplegic Centre 
as a Nursing Assistant and was recently stood down from duties pending the resolution of this application 
and the respondent has threatened to terminate Mr Gatera unfairly and in an oppressive manner. 

(b) The refusal to continue to employ Mr Gatera in his existing position and any matter pertaining to the work, 
privileges, rights or duties of the employer or employees is an industrial matter (s 7 of the Industrial 
Relations Act 1979). 

(c) The applicant submits that by removing Mr Gatera from his position as a Nursing Assistant the respondent 
has taken action against Mr Gatera contrary to the terms of s 65B of the Equal Opportunity Act 1984. 

(d) The applicant also relies on s 19 of the Occupational Safety and Health Act 1984 which imposes a duty on 
an employer to not expose their employees to hazards in the workplace in so far as is practicable so as to 
enable the employee to perform their work in such a manner that they are not exposed to hazards. 

Respondent 
4. In support of its claim that the order being sought should not issue the respondent maintains that the Commission 

needs to determine the following: 
(a) The nature and extent of Mr Gatera’s disability and how it manifests itself. 
(b) Whether caring for quadriplegic patients with tracheotomies and/or the exposure to patients with tracheal 

wounds constitutes an inherent requirement of Mr Gatera’s position as a Nursing Assistant within the 
respondent’s employment given the nature of the care services provided by the respondent. 

(c) Whether the respondent is able to make “reasonable adjustments” to accommodate Mr Gatera’s disability 
whilst still meeting its obligations of providing a safe system of work for Mr Gatera as well as its common 
law obligations of duty of care to both Mr Gatera and its residents. 

(d) The facts and circumstances Mr Gatera communicated to the respondent at any given stage and the 
reasonableness of the steps taken by the respondent in response to the facts communicated. 

(e) Whether in the circumstances Mr Gatera’s employment as a Nursing Assistant was ceased unfairly. 
(f) Whether Mr Gatera has acted reasonably in refusing the respondent’s assistance offered in resolving the 

situation by finding suitable and safe alternative employment. 
4 The chronology of relevant events is as follows as amended by the Commission (see Exhibit A1): 

Chronology of Events 
Work History of Mr Gatera with the respondent 
Position – Nursing Assistant – QC 
Interview 16-09-09 
Letter of offer 18-09-09 
Contract of employment signed 30-09-09 
Ventilation competency training completed 24-2-10 
Mr Gatera underwent training in ventilation unit on a 
supernumerary basis 

8-3-10 
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2nd supernumerary shift? 17-3-10 (applicant says it was 

cancelled) 
Mr Gatera sent letter to Ms Emerson asking for a roster change 
on or about end of September 2010 

 

Mr Gatera underwent refresher vent course  12-10-10 
Mr Gatera visited his GP and was given a report 14-10-10 
Mr Gatera had meetings with Ms Emerson re letter 7/10/10 27-10-10, 29-10-10, 1-11-10 
Mr Gatera attended supernumerary shifts 10, 11, 14 and 20 January 2011 
Meeting with Ms Emerson and Ms Bonham 21-1-11 
Letter to Mr Baldwin from Mr Gatera 31-1-11 

Mr Gatera’s ventilator competency signed off 7-2-11 
Mr Gatera had a meeting with Mr Baldwin 11-2-11 
Mr Gatera was told he was stood down / issued with a letter of 
termination 

14-2-11 - 4 weeks not working in vent 
unit 

Mr Gatera’s last day of employment with the respondent as an 
AIN and he then took annual leave 

14-3-2011 → 5-04-2011 – Annual 
Leave 

Mr Gatera commenced kitchen duties with the respondent 6-4-11 
Background 

5 The parties agree that Mr Gatera suffers from a Post Traumatic Stress Disorder (PTSD) arising out of three activities conducted 
on patients who have tracheostomies in the ventilator unit (VU) where patients are mechanically ventilated.  These activities 
are removing and replacing the inner tube (cannula) of the tracheostomy and suctioning the tracheostomy.  The issues in 
dispute between the parties are whether or not the triggers for Mr Gatera’s PTSD are also relevant to his duties in general and 
whether it is appropriate for Mr Gatera to undertake his normal duties as an Assistant in Nursing (AIN) without undertaking 
the three activities described above. 
Applicant’s evidence 

6 Mr Gatera gave evidence by way of a witness statement (Exhibit A2).  Mr Gatera was born in Rwanda and lived there until he 
was about 19 years old.  His parents, three brothers and four sisters were murdered during the genocide which swept through 
Rwanda in April 1994.  Mr Gatera’s father was brutally beaten up and a knife was pushed into his throat and he was barely 
breathing when Mr Gatera found him.  As Mr Gatera removed the knife from his throat, he passed away and Mr Gatera stated 
that he will never forget the sight of his father dying such an agonising death with a knife sticking out from his throat.  
Mr Gatera left Rwanda in 1999 and went to South Africa where he started life afresh.  He managed a small shop for a couple 
of years until it was burnt down and he again lost his livelihood.  Mr Gatera then worked with people with disabilities for three 
months and then in a home for children with mental and physical disabilities for about two years.  After Mr Gatera arrived in 
Australia in 2008 he commenced a Certificate III qualification in Aged Care and after completing this he did volunteer work at 
Mercy Nursing Home for two months.  A friend, Ms Jane Barrett, organised an interview at the Quadriplegic Centre (the 
Centre) for an AIN position and Mr Gatera stated that he did not see the advertisement for this position and Mr Gatera stated 
that during his interview for the AIN position he was not told about working in the VU. 

7 Mr Gatera stated that after working at the Centre for three months he spoke to Ms Lynda Emerson, the Assistant Director of 
Nursing, and asked that he be given more morning shifts so his wife could work afternoon shifts whilst he looked after his 
newborn baby but she declined this request.  Mr Gatera then sent her a letter and she told him she would give him one or two 
afternoon shifts each fortnight which he accepted. 

8 One month after commencing employment with the respondent Mr Gatera became aware of the VU at the Centre and he asked 
to be trained to work in this unit to improve his skills, which occurred on 24 February 2010, and after undertaking this training 
he was rostered in the VU.  Mr Gatera stated that the reality of working in the VU shocked him as he had to remove and 
replace the cannula or suction through the cannula of ventilated patients and this was a very difficult experience as the sight of 
his father with a knife sticking out of his throat flooded his mind.  Mr Gatera stated that when undertaking these activities his 
mind would go blank and he could not concentrate and Mr Gatera was terrified that he might commit a mistake and endanger 
the life of a patient on the ventilator.  Mr Gatera stated that when he was asked how his first shift went he told his instructor 
Ms Hamilton that he did not like undertaking this procedure and he was very stressed when completing it and she told him that 
this is how other AINs felt on their first day in the VU.  Mr Gatera saw the respondent’s Clinical Nurse Specialist Ms Susan 
Bonham a few days later and explained his situation to her and she immediately cancelled his shifts in the VU and rostered him 
to work in other sections of the Centre.  Mr Gatera stated that he was grateful to Ms Bonham for this. 

9 When a memo issued between May and June 2010 stating that all AINs have to work in the VU this stressed Mr Gatera.  After 
Mr Gatera attended a VU refresher course in October 2010 he approached Mr Uwe Oswald, a clinical nurse on the Ashburton 
ward at the Centre where the VU is situated, in tears and he told him of his fears about working in the VU and Mr Oswald 
advised him to speak to his general practitioner (GP) and to see Ms Jane Hindley the Psychologist at the Centre as he could not 
help him. 
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10 Mr Gatera saw his GP on 14 October 2010 and he advised him not to continue working in the VU and he gave him a letter 
asking to excuse him from working in the VU.  When Mr Gatera spoke to Ms Bonham and requested to be moved to either 
Avon or Gascoyne wards as he did not have painful memories when he worked on these wards Ms Bonham told him this was 
Ms Emerson’s decision.  Mr Gatera then asked to speak to Ms Bonham and Ms Emerson together in the hope that Ms Bonham 
would speak on his behalf however, when he was called to Ms Emerson’s office only she was there.  When she asked how he 
was going in the VU he told her that he felt miserable working there and Mr Gatera maintained that she said she did not care 
how he felt she just wanted him to be competent to work in the VU.  Mr Gatera stated that he was shocked and afraid he would 
be sacked from his position because Ms Emerson appeared to be in a bad mood. 

11 Mr Gatera saw Ms Hindley again and she told him to see Ms Emerson which he did and Ms Emerson then told him to either 
work in the VU, change to being a casual employee or quit his job and she wanted a response from him that day.  Mr Gatera 
gave evidence that he found it difficult to negotiate with Ms Emerson because she did not listen to him and he found her hard 
to speak to or resolve issues.  Mr Gatera asked her for three days to respond as he wanted to speak to his wife and Mr Gatera 
stated that when he met Ms Emerson three days later he was given two choices - resign or work in the VU.  Mr Gatera stated 
that he had no option but to work in the VU as his job is the main source of income for his family and Mr Gatera maintained 
that he was forced to agree to work in the VU. 

12 After Mr Gatera was rostered to work several shifts in the VU he wrote to Mr Chris Baldwin, the respondent’s Director of 
Nursing requesting that he be moved out of the VU so that he could work in a safe environment.  This letter dated 31 January 
2011 reads verbatim as follows (formal parts omitted): 

I request that you review the decision to transfer me to work within the Ventilation Unit. 
I find working in the ventilation unit very stressful and triggers traumatic memories, after all nine members of my family 
they was butcher murder in Genocide 1994, including to my fathers throat and he died.  This time was very traumatic for 
me and the feelings of anxiety that I experienced during this time are reoccurring again while working in the unit. 
I have spoken to Lynda Emerson, the Deputy Director and Susan Bonham Clinical Nurse Manger however my repeated 
requests to move out of the unit have been denied. I saw my GP who has provided me with a Medical Certificate advising 
that I don’t work within the Unit.  I am able to cope with working in other areas of the Quadriplegic Centre without 
difficulty, and I find it is only in the ventilation unit that causes me this same distress. 
I request that I be moved out of the Ventilation Unit as soon as practical so I can work within a safe environment. 

(Exhibit R9) 
13 Mr Gatera stated that he was given a number of supernumerary shifts in the VU during January 2011 and Ms Bonham then 

asked him to sign if he was competent to work in the VU. 
14 On 8 February 2011 Mr Baldwin responded to his letter of 31 January 2011 acknowledging the effect that working in the VU 

was having on him and he told Mr Gatera ‘[i]t is my opinion that your capacity to continue in this role is so confronting to you 
that for you to continue employment at the Centre would not be in your best interests and that you should identify another area 
of work that would not cause you to re-live painful events from your past’. 

15 Mr Gatera stated that the VU has three residents and is part of Ashburton ward which has about 20 residents and Avon ward 
has 10 residents and Gascoyne ward has about 30 residents.  Mr Gatera stated that in these three wards he can be rostered to 
work and in the letter he wrote to Mr Baldwin on or about 31 January 2011 Mr Gatera requested that he be placed in these 
other areas and not the VU. 

16 When Mr Gatera had a meeting with Mr Baldwin on 11 February 2011 his file was in front of Mr Baldwin and he thought that 
Mr Baldwin was going to sack him so he believed he had to accept everything that was put to him.  Mr Baldwin told him that 
because he had a medical certificate that he not work in the VU it was a risk for him to work at the Centre.  Mr Gatera 
responded by saying that Ms Hindley gave him some compact discs to help him and he was getting better and he stated that 
even his last shift in the VU was better and Mr Gatera stated that he said this as he did not want to lose his job.  Mr Baldwin 
then advised him to continue seeing Ms Hindley. 

17 On 14 February 2011 Mr Baldwin sent Mr Gatera a letter saying that he could not continue his employment as an AIN and the 
respondent gave him four weeks to find employment elsewhere and he would be terminated on 13 March 2011 if he did not 
take up a non-AIN role.  Mr Gatera felt that Mr Baldwin did not care about the welfare of the three VU residents, he did not 
care about him working in the VU and he did not care if Mr Gatera had a job or not.  Mr Gatera also did not understand why 
his fears were not being addressed.  Mr Gatera maintains that his proposed redeployment or termination was only based on one 
doctor recommending that Mr Gatera not work in the VU and this recommendation should have been followed without 
depriving him of his employment which he enjoys and for which he is qualified. 

18 Mr Gatera has now been redeployed to work in the Centre’s kitchen assisting the chef to prepare dishes and clean utensils and 
his movement has been severely restricted, his friendships are restricted, he cannot speak to other AINs at the Centre and being 
confined to the kitchen makes him feel like a prisoner.  Mr Gatera feels like the Centre has punished him unnecessarily and he 
believes this is like the discrimination he faced in South Africa when his shop was burnt down.  Mr Gatera believes the 
respondent is discriminating against him, depriving him of his liberty at work and forcing him to take up work in a field for 
which he is not qualified. 

19 Mr Gatera believes that the respondent has not explored other areas where he can work as a qualified AIN and Mr Gatera feels 
he has been threatened with losing his job because the respondent does not want to take into consideration his wellbeing and he 
felt forced to work where he felt unsafe and it was possibly unsafe for the VU patients. 
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20 Mr Gatera stated that it is only putting things into a tracheostomy tube that triggers his PTSD not seeing ventilated patients. 
21 Mr Gatera stated that he underwent an orientation when he commenced employment with the respondent and he confirmed he 

has a written contract of employment and a job description which was given to him after he signed his contract of employment 
(see Exhibits A7.1 and A7.2).  Mr Gatera confirmed that during his orientation he was given the document titled Staff 
Induction Information which has a reference to ‘Ventilator Dependent Services’. 

22 Mr Gatera confirmed that he underwent training to work in the VU on 24 February 2010 and he was then rostered to work in 
the VU but he had difficulties undertaking some of the required tasks when dealing with mechanically ventilated patients but 
he stated that this did not impact on him undertaking other roles with these patients.  Mr Gatera gave evidence that he has 
difficulty removing and replacing the cannula in the tracheostomy as well as suctioning the tracheostomy and Mr Gatera stated 
that after he completed his first shift in the VU he told Ms Bonham that working there was difficult for him. 

23 Mr Gatera stated that on 7 February 2011 he signed a competency check list to work in the VU even though he was reluctant to 
do so and he stated that he felt pressured to sign this document.  Mr Gatera stated that there are only three patients with 
tracheostomies that he cannot deal with as this involves removing, replacing and suctioning their cannula and he stated that a 
number of AINs are not trained or required to work in the VU including one who has a hearing disability. 

24 Under cross-examination Mr Gatera stated that he was given a lot of documents during his orientation and he did not read all 
of them and Mr Gatera stated that he was not told at his interview that he would be required to work with ventilated patients 
and he stated that at the time he did not know about the VU.  Mr Gatera confirmed that the respondent told him that he could 
be required to work anywhere in the Centre and Mr Gatera agreed that at his orientation session on 2 October 2009 
Ms Hamilton covered topics including people with spinal injuries but he stated that she did not discuss respiratory issues.  
Mr Gatera conceded that as part of his duties he is required to work with respite patients. 

25 Mr Gatera stated that after his first shift in the VU he spoke to Ms Hamilton and told her that he was stressed and he could not 
do the work there but he did not explain why and when he saw Ms Bonham about being stressed he told her ‘I don’t think I’m 
going to do this’ (T38) and Ms Bonham thought he was having difficulties because he had a newborn baby.  Even though 
Mr Gatera was prepared to discuss the reasons for the difficulties he faced working in the VU at the time Ms Bonham did not 
pursue this issue and she agreed not to roster him in the VU.  Mr Gatera also said he did not want to say anything further at the 
time and cry in front of her. 

26 Mr Gatera stated that even though he knew he had completed his training to work in the VU and he knew that at some point he 
could be rostered to work in the VU as a result of Ms Emerson’s memo dated 20 May 2010, he did not take any further action 
about this matter at the time because it was possible that he was not going to be rostered to work there and he just waited for 
the time to come.  Mr Gatera agreed that when he wrote a letter to Ms Emerson on or about 7 October 2010 requesting a 
change to his roster he did not mention that he did not want to be rostered in the VU and Mr Gatera stated that when he was 
doing his VU refresher training with Ms Bonham on 12 October 2010, he experienced difficulties but he did not tell 
Ms Bonham however he later spoke to Mr Oswald who told him to see his GP and Ms Hindley.  Mr Gatera did not recall 
Mr Oswald telling him to see Ms Emerson but Mr Gatera said he may have as he was upset at the time. 

27 Mr Gatera stated that he did not give the letter from his GP to Ms Emerson as she did not want to know about his issues and he 
also agreed that he did not give a copy of his GP’s letter to Mr Baldwin but he referred to it in the letter he wrote to 
Mr Baldwin on 31 January 2011.  Mr Gatera also conceded that this letter did not distinguish between him working with 
mechanically ventilated patients with tracheostomies and other patients with tracheostomies.  He stated that this was because 
he was crying at the time he was talking to his GP about his background and his GP was not aware of the differences between 
patients with tracheostomies and he did not have the opportunity to explain this to his GP at the time. 

28 Mr Gatera reiterated that there were only three tasks which he had already identified that triggered his PTSD. 
29 Mr Gatera maintained that during the meetings with Ms Emerson on 27 and 29 October 2010 and 1 November 2010 the 

discussion was not just about his roster.  Mr Gatera stated that the first meeting was about rostering in response to a letter he 
sent in early October 2010 and Ms Emerson agreed to reduce some of his afternoon shifts.  Mr Gatera disagreed that the 
second meeting with Ms Emerson related to his roster and he stated that this meeting was in Ms Hindley’s office and related to 
the issue of him working in the VU and Ms Emerson then told him that he would be required to work in the VU and he had to 
work all shifts.  Mr Gatera stated that a letter sent to him by Ms Emerson dated 1 November 2010 confirms his agreement to 
work his normal shift including shifts in the VU and he stated that he agreed to this to keep his job (Exhibit R7). 

30 Mr Gatera stated that after undertaking supernumerary shifts in the VU in January 2011 he met with Ms Bonham and 
Ms Emerson on 21 January 2011 and he told them he was distressed when working in the VU and he stated that no option was 
discussed with him about moving out of the VU only about him becoming more confident and competent to work in the VU.  
Mr Gatera then asked to undertake further supernumerary shifts and he stated that he signed off on the check list dated 
7 February 2011 as being competent and confident to work in the VU because he felt under pressure to do so and he did not 
know how to dispute this and he believed he had no choice. 

31 Mr Gatera stated that after he sent his letter to Mr Baldwin on 31 January 2011 requesting not to work in the VU he received a 
reply from Mr Baldwin dated 8 February 2011 and he had a meeting with him on 11 February 2011 at which he felt he was 
going to be terminated.  Mr Gatera therefore told Mr Baldwin that he could now do all required tasks including working in the 
VU and Mr Baldwin told him to continue seeing his psychologist.  Mr Gatera agreed that at this meeting alternative duties 
were discussed with him including cleaning, working in the Centre’s kitchen and working elsewhere in the aged care system 
but he was not qualified for those duties and did not want to undertake this type of work. 

32 Mr Gatera agreed that from February 2011 onwards he was not rostered to work in the VU. 



338                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

33 Mr Gatera stated that when he received the letter from Mr Baldwin dated 14 February 2011 terminating him or alternatively 
requiring him to accept redeployment to a catering or cleaning position Mr Gatera stated that he did not want to undertake a 
catering or cleaning role so he did not discuss these options with Mr Baldwin.  Mr Gatera confirmed that Ms Emerson 
approached him about vacancies for aged care and other agency work but he told her he wanted to find a job himself.  
Mr Gatera agreed that Ms Emerson was helpful with his roster however she told him she did not care how he felt about 
working in the VU.  Mr Gatera stated that of the alternative jobs that were highlighted and given to him by Ms Emerson some 
were too far away, one had insufficient hours and others he had applied for but had no response.  He was interviewed for 
positions at St John of God Hospital and Lady Lawley but the position at Lady Lawley involved working in a VU. 

34 Mr Gatera conceded that patients on ventilator machines move throughout the Centre but he stated that only three patients have 
tracheostomies requiring removal and suctioning and the replacement of a cannula.  Mr Gatera stated that the registered nurse 
deals with problems arising out of the patient with a stoma and he stated that it is part of an AIN’s duties to clean a stoma. 

35 Mr Gatera agreed that the Centre provided respite care and new patients were attending the Centre from time to time and he 
stated that there was one other respite patient on a ventilator but that person was currently not attending the Centre. 

36 Under re-examination Mr Gatera stated that during his induction no mention was made about him working in the VU and 
Mr Gatera stated that if an alternative position was available that was suitable for him to undertake he would have applied for 
this position. 

37 Mr Gatera maintained that the trigger for his PTSD was changing or suctioning a cannula and patients with a stoma were 
therefore not an issue for him.  Mr Gatera stated that he can deal with patients with open wounds and showering them and he 
stated that mucous coming out of a stoma or blood does not affect his ability to deal with a patient. 

38 Dr Rebecca Adams is a medical practitioner and a consultant psychiatrist and Dr Adams has had extensive experience dealing 
with clients with PTSD.  Dr Adams confirmed that the triggers for Mr Gatera’s PTSD were caring for three ventilated patients 
at the Centre which involved removing, reinserting and suctioning tracheostomy tubes and she stated that Mr Gatera had no 
other issues or problems with these patients.  Dr Adams confirmed that Mr Gatera has difficulty talking about his experiences 
and he does not want to remember them.  Dr Adams stated his anxiety is related to open wounds in the neck and not with 
persons who have difficulty breathing or those with closed wounds. 

39 Dr Adams completed reports about Mr Gatera on 15 March 2011, 25 April 2011 and 16 June 2011 (see Exhibit A3). 
40 Under cross-examination Dr Adams confirmed that she is still treating Mr Gatera.  Dr Adams stated that Mr Gatera meets all 

of the criteria for PTSD and she reiterated that the trigger for Mr Gatera’s PTSD was dealing with an open tracheotomy hole 
and he therefore had problems changing a tracheostomy tube and suctioning a tracheostomy.  Dr Adams said that a patient with 
a stoma could be a trigger for his PTSD but she was unaware if this was the case for Mr Gatera and Mr Gatera had told her that 
he only had difficulty with three patients and the three identified procedures involving these patients.  Dr Adams confirmed 
that these triggers had not changed over the timeframe she had seen Mr Gatera and she stated that Mr Gatera only discovered 
these PTSD triggers when he started working in the VU.  Dr Adams stated that as Mr Gatera had worked with the respondent 
for 18 months she would be surprised if any new triggers for his PTSD were found.  Dr Adams stated that she discussed 
patients with breathing, coughing and choking difficulties with Mr Gatera and he told her that there was no issue working with 
these patients.  Dr Adams stated that Mr Gatera should not have duties involving patients with open tracheal wounds and she 
stated that removing blood from an open wound in the neck may be a trigger for Mr Gatera’s PTSD but there was no evidence 
that this has been an issue for Mr Gatera.  

41 Under re-examination Dr Adams stated that when she discussed the triggers for Mr Gatera’s PTSD he told her that a patient’s 
wound was not distressing for him for example pressure sores with deep and open wounds. 

42 Mr Oswald gave evidence by way of a witness statement (Exhibit A4).  Mr Oswald graduated as a registered nurse from Edith 
Cowan University in Western Australia in 1993 and he was employed by the respondent at the Centre between 2002 and 2006 
as a registered nurse.  Mr Oswald then worked at the Centre from 2007 until April 2011 as a registered and clinical nurse and 
he currently works as a registered nurse with the Australian Red Cross Blood Service. 

43 Mr Oswald’s duties at the Centre included the daily coordination of ward activities, staff appraisals, liaising with doctors and 
hospitals, assessment of wounds, wound dressings, problem solving and enforcement of occupational safety and health 
principles.  Mr Oswald was also the Centre’s occupational safety and health elected representative.  Between 2002 - 2006 and 
2007 - 2011 Mr Oswald worked in three wards at the Centre - Gascoyne with 35 - 40 residents, Ashburton with 30 - 35 
residents and Avon which had 10 residents. 

44 Mr Oswald stated that the respondent has a program whereby up to 10 patients from Royal Perth Hospital can be cared for by 
the Centre as subacute spinal injured patients wherein their surgical wounds need to be healed. 

45 Mr Oswald stated that in Ashburton ward there are three ventilator dependent residents under the Ventilator Dependent 
Quadriplegic Community Care Program and they are cared for by nursing assistants on a one to one basis with supervision by 
one enrolled nurse or registered nurse for all three.  Gascoyne is a purely residential ward where residents are long term, Avon 
is a long term residential ward and Ashburton ward has the Subacute Spinal Injury Program in conjunction with Royal Perth 
Hospital, the Ventilator Dependent Quadriplegic Community Care Program residents and other long term residents. 

46 Mr Oswald stated that after Mr Gatera finished his ventilation refresher course in October 2010 he approached him and he was 
very upset at the time because he could not undertake the tasks in the VU as this reminded him of events in Rwanda when his 
parents were murdered and he stated that he was shocked at the reasons for his difficulties.  Mr Gatera told him that these 
memories were triggered by changing the tracheostomy inner tubes and suctioning the tracheostomy and this did not happen 
with other residents.  He described Mr Gatera as being extremely upset and stressed and crying.  Mr Oswald advised him to see  
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his GP and Ms Hindley and he also advised Mr Gatera to see Ms Emerson and Mr Oswald expected the situation to be 
resolved in the positive for Mr Gatera and he believed that the Centre’s management would understand his distress and not 
require him to work in the VU. 

47 Mr Oswald stated that staff employed before May 2007 are not required to work in the VU and they are the most experienced 
staff.  Mr Oswald stated that all staff employed after this date needed to be available to work in the VU and he stated that some 
staff with disabilities were not required to work in the VU. 

48 Mr Oswald believes there may be four residents in total at the Centre who presently have tracheostomy tubes in-situ and 
Mr Oswald stated that it is easy to accommodate an AIN who is not ventilator competent as this person could work in 
Gascoyne and Ashburton wards.  Mr Oswald stated that not all staff liked to work in the VU and some ventilator dependent 
clients refused to deal with particular staff members for no apparent reason and he stated that there was enough staff to roster 
AINs in the VU.  Mr Oswald stated that some staff who wanted to work in the VU were rejected because of their inexperience.  
Mr Oswald maintained that with less than 5% of patients on a ventilator there is no difficulty rostering staff to work in the VU 
and Mr Oswald said that it would be easy to accommodate staff who are not ventilator competent as only three are needed to 
work in the VU at any one time.  Mr Oswald stated that up to 2011 there was one patient outside of the VU with a 
tracheostomy and he recalled one other patient who had a stoma that had closed over. 

49 When asked about the frequency of airway emergencies on the Ashburton or Gascoyne wards he stated that there were none 
when he was working on Ashburton ward. 

50 Mr Oswald stated that a number of staff employed after 2007 did not work in the VU and these included casual staff or staff 
who were not trained or competent or confident and one staff member with a disability.  Mr Oswald confirmed that since the 
ventilation program commenced at the Centre there were always two or three patients in the VU and this number was constant. 

51 Under cross-examination Mr Oswald said that during his discussion with Mr Gatera on 12 October 2010 he did not recall 
undertaking to speak to Ms Emerson on his behalf and he confirmed that this date was the first time the issue of Mr Gatera not 
being able to work in the VU was raised with him.  Mr Oswald agreed that all staff employed from 2007 onwards were 
expected to work in the VU after completing the required training.  Mr Oswald said that the turnover of patients at the Centre 
was not rapid and there were many long term patients.  Mr Oswald said that even though respite was offered by the Centre not 
many of these patients attended the Centre.  Mr Oswald confirmed that he did not undertake rostering tasks at the Centre.  
Mr Oswald stated that there was one person with an open stoma at the Centre and one other with a tracheostomy which had 
healed over and therefore did not require any ventilation.  Mr Oswald reiterated that one AIN with a hearing aid did not work 
in the VU when he was employed by the respondent and he was unaware if this employee had now been trained in this area. 

52 Under re-examination Mr Oswald stated that he would be confident that Mr Gatera would know what to do in an emergency 
situation.  Mr Oswald stated that some staff who were trained to work in the VU did not feel confident working there and even 
though some staff did not like working in the VU they were rostered to do so.  Mr Oswald described Mr Gatera as being 
competent and he was liked by the clients and he did his job well.  Mr Oswald stated that some casual staff members were 
trained to work in the VU and they were aware that if they received this training they may be rostered to work in the VU.  
Mr Oswald was aware that the respondent does not allow patient preference to determine which employees are rostered to 
work in an area. 

53 Ms Helen Leeder gave evidence by way of a witness statement (Exhibit A5).  Ms Leeder is a physiotherapist and she has 
worked in this role on a permanent part-time basis at the Centre since August 2003.  Ms Leeder has a close personal 
relationship with Mr Gatera and his family.  Ms Leeder met Mr Gatera in early 2009 and when asked by a person she knew 
who was assisting Mr Gatera to find work she suggested he contact the Centre.  In early 2011 when Mr Gatera had a brief 
discussion with her he told her that he could not work in the VU and she advised him to approach Ms Emerson who she found 
to be considerate and approachable and he told her that he had done so and had sought advice about his problem from his union 
and Ms Hindley. 
Respondent’s evidence 

54 Mr Philip Nigel Glass gave evidence by way of a witness statement (Exhibit R12).  Mr Glass is the Centre’s Executive 
Director and he has held this position for approximately 26 years.  Mr Glass stated that over this period the role of the Centre 
has evolved to its current operational status as the principal ‘step down’ facility from tertiary care for high level spinal cord 
injured persons, including patients with tracheostomies and ventilated and non-ventilated breathing support requirements. 

55 Mr Glass stated that in addition to supporting a variable high risk patient population, the Centre is a respite facility for 
ventilated dependent clients living in the community and the Centre is on permanent call for that purpose, as well as for the 
transfer of patients from acute and tertiary hospitals.  Mr Glass stated that this emerging responsibility with respect to 
ventilation care has now become intrinsic to the State’s Rehabilitation Plan and the Centre is now a formal part of the care of 
spinal cord injured persons within the Western Australian state hospital system.  The Centre is therefore anticipating and 
planning for increases in both permanent and respite requirements for persons with high quadriplegia including patients 
requiring ventilator, tracheostomy and other breathing support. 

56 Mr Glass stated that the Centre has embarked on a training program for its long term staff and is recruiting new staff to meet 
the requirement for continuous 24 hour shift rostering necessary to meet the clinical and care demands on the Centre.  As sick 
leave, annual and public holiday leave entitlements also have to be covered all staff are therefore required to gain competencies 
in ventilator and tracheostomy support to meet the high care support needs required for patients. 

57 Mr Glass stated that because Mr Gatera’s GP confirmed that his condition was triggered by seeing patients with tracheostomy 
tubes and he asked that Mr Gatera be excused from having anything to do with this kind of situation, he claims that the triggers 
for Mr Gatera’s PTSD are unclear, except that they relate to patients with tracheal wounds.  Mr Glass stated that tracheal  
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wounds at various stages are present throughout the Centre, including patients requiring assistance with breathing.  When 
Mr Gatera brought this issue to the Centre’s attention, the respondent was concerned for Mr Gatera however the respondent 
also has a duty of care with respect to occupational health and safety implications if Mr Gatera continued in a nursing role 
within the Centre due to the risk of his contact with patients with tracheal wounds, potentially triggering or aggravating his 
condition.  The Centre therefore acted to prevent the occurrence or aggravation of Mr Gatera’s pre-existing condition by 
removing him from his role as an AIN.  Mr Glass believes that the Centre would also be in breach of its common law duty of 
care to Mr Gatera if it allowed him to continue to work at the Centre when the respondent knew what may cause or contribute 
to a recurrence or aggravation of his pre-existing condition.  Mr Glass stated that the Centre has a further duty of care to its 
patients as it must be able to depend on assistance from nursing and care staff in the management of patient care needs and the 
Centre must be able to deploy staff to meet patient needs, particularly in an emergency or critical health incident.  The 
respondent also has obligations to manage its workers’ compensation liabilities and has obligations to manage risk, reduce 
exposure and control cost.  It was therefore the respondent’s view that it could not safely reduce the risk or remove triggers 
relevant to Mr Gatera’s circumstances, whilst meeting its statutory and common law obligation to provide care for a client 
group which had the potential to trigger or exacerbate Mr Gatera’s condition.  Mr Glass reiterated that the Centre has a 
growing role in supporting the state hospital system and he stated that the VU has not always existed and was set up by the 
Centre in response to the development of the State Health Service Plan and the retention of this unit is based on training and 
maintaining staff to work in the VU. 

58 Mr Glass stated that the respondent has tried to work with Mr Gatera.  It has offered him professional support, flexibility and 
assistance to obtain rewarding and challenging alternative employment as an AIN without potential triggers but Mr Gatera has 
chosen not to respond to this offer of support. 

59 Mr Glass stated that the type of patients in the Centre has changed over time and there are currently 85 high demand patients 
and Mr Glass stated that staff are trained and are required to meet the existing and planned needs of the organisation.  From 
2007 onwards a training programme was put in place to meet these needs and staff employed prior to this time were offered 
additional training but it is not compulsory for them to undertake this training unlike new employees employed after 2007.  
Mr Glass stated that all staff employed since 2007 are required to have the full range of required competencies and the Centre’s 
objective is that all staff will be capable of meeting the full nursing competencies of care at the Centre. 

60 Under cross-examination Mr Glass stated that the respondent is not subject to the Western Australian Department of Health’s 
operational directives but it has regard to them and he described the respondent as being an independent statutory authority 
reporting directly to the Minister and Mr Glass confirmed that the Centre’s board of management is the employer of employees 
working at the Centre. 

61 Mr Glass disputed that ventilation training could not be an inherent part of an AIN’s position at the Centre and he believed that 
this role had been appropriately and lawfully delegated to AINs on the basis that AINs are trained and confident to undertake 
this work and if not they were given further assistance through supernumerary shifts in order to gain this confidence.  Mr Glass 
stated that if an employee was not confident to undertake duties in the VU they would not be directed to do so and they would 
be offered an alternative role but not as an AIN.  Mr Glass disputed that it was an unlawful delegation to require Mr Gatera to 
undertake a task he was uncomfortable with when this task was an inherent requirement of his role. 

62 Mr Glass accepted that Mr Gatera has the right to refuse to undertake work in the VU but he maintained that Mr Gatera did not 
make his inability to work in this area clear to the respondent when he initially raised this problem and once the respondent 
knew the reason for Mr Gatera having difficulties working in the VU the respondent acted accordingly.  Mr Glass understood 
that Mr Gatera’s initial problem was one of confidence working in the VU and he maintained that the reason for his difficulties 
was not given to the respondent until January 2011. 

63 Mr Glass agreed that the number of patients in the VU has been stable over the last two years.  Mr Glass stated that since 2007 
patients at the Centre have become more acute.  Mr Glass stated that the requirement for an AIN to be ventilator trained does 
not just relate to working in the VU as these patients could be located on any ward at the Centre and he stated that 
approximately 80 new patients per year have come into the Centre in the last three years and the turnover of patients is 
therefore high and this impacts on the skills required of staff. 

64 Mr Glass accepted Dr Adams’ evidence that there were three triggers for Mr Gatera’s PTSD however he is concerned that the 
triggers of Mr Gatera’s PTSD and the consequences have not been comprehensively defined or guaranteed.   Mr Glass 
disagreed that patients in the general wards with open throat wounds would not be a problem for Mr Gatera and he believed 
problems could result for him with any patient with a throat wound.  Mr Glass understood that there was at least one client at 
the Centre with a throat stoma and one other person with a tracheostomy and they were not in the VU and he stated that this 
could change on a daily basis. 

65 Mr Glass agreed that he could have asked for further information about Mr Gatera’s injury when he first found out about his 
PTSD but he stated that Mr Gatera indicated that he had medical evidence that he had PTSD and when the respondent became 
aware of the origins of his PTSD he had no reason to query this. 

66 Mr Glass maintained that rostering of AINs was complex and even though working in the VU was only one part of the duties 
of an AIN the respondent experienced rostering difficulties because it operated 24 hours a day seven days a week.  Annual and 
sick leave requirements also had to be taken into account.  Mr Glass stated that he was concerned about continuing to employ 
Mr Gatera because of the complexities of rostering, ventilated patients being able to be placed anywhere in the Centre, the 
respondent having a duty to ensure the safety of residents and his concerns about what may cause flashbacks for Mr Gatera’s 
condition which may render him unable to respond to the needs of a patient.  Dr Adams appears not to have taken into account 
the roles undertaken by AINs across the Centre and it would not be easy to roster Mr Gatera outside of the VU. 
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67 Mr Glass maintained that additional respite patients came to the Centre on a regular basis and he stated that the Centre’s ability 
to have additional ventilated patients requires having qualified staff and he stated that the respondent has had to delay 
admissions due to the lack of qualified staff but he was unable to provide specific instances of when this has occurred. 

68 Mr Glass maintained that Mr Gatera was given the opportunity to discuss his termination and issues relevant to it under a 
proper process and he stated that he considered all relevant issues before deciding to terminate Mr Gatera.  Mr Glass stated that 
he conducted inquiries about Mr Gatera including speaking to Mr Baldwin but he could not recall speaking to anyone else and 
he gave Mr Gatera four weeks’ notice of his termination so that other options could be explored for him during this period. 

69 Mr Glass maintained that he did not breach any section of the Occupational Safety and Health Act 1984 (the OSH Act) and 
specifically s 19, or the Equal Opportunity Act 1984 (the EO Act) when deciding to terminate Mr Gatera.  Mr Glass argued 
that he made reasonable enquiries about Mr Gatera’s condition and therefore met the requirements under the OSH Act.  
Mr Glass also believed the respondent undertook its obligations towards Mr Gatera in a compassionate way.  Mr Glass 
maintained that even though Mr Gatera had a disability or impairment he had not taken any adverse action against Mr Gatera 
and he had taken into account his interests as well as the respondent’s obligations in relation to occupational health and safety 
and its other obligations.  Mr Glass stated that the respondent did not discriminate against Mr Gatera when deciding to 
terminate him and the respondent took all reasonable steps to prevent the exacerbation or recurrence of his injury once they 
became aware that it was an issue that could not be responded to through training.  Mr Glass also believed that there were more 
triggers to Mr Gatera’s PTSD than the three triggers Dr Adams had identified.  Mr Glass stated that after reviewing 
Mr Gatera’s letter dated 31 January 2011 he spoke to Mr Baldwin who had spoken to Mr Gatera and he formed the view that 
Mr Gatera was at risk if he continued working with the respondent as an AIN. 

70 Under re-examination Mr Glass stated that his concerns about Mr Gatera continuing work as an AIN were not confined to the 
three VU patients.  Mr Glass stated that the Centre had a high turnover of patients, for example there were 40 new admissions 
last year and this reflected the changing nature of clients coming to the Centre, the Centre also provides ongoing respite care 
and there is the admission of other clients with open tracheostomies and Mr Glass described half the Centre’s clients as being 
long term.  Mr Glass maintained there are risks of Mr Gatera being exposed to injury as tracheostomies are prevalent in 
quadriplegic patients and the respondent is unable to predict the number of new patients being admitted to the Centre who may 
have tracheostomies. 

71 Mr Baldwin gave evidence by way of a witness statement (Exhibit R15).  Mr Baldwin has held the position of the Centre’s 
Director of Nursing for approximately six years and he is responsible for the day to day running of the Centre.  Mr Baldwin 
had little contact with Mr Gatera prior to 31 January 2011 but he was aware that Mr Gatera had some rostering issues prior to 
this date which were dealt with by Ms Emerson.  When Mr Gatera saw Mr Baldwin on 31 January 2011 and gave him a letter 
he became very concerned as Mr Gatera’s letter raised serious issues about his safety and wellbeing at work.  Mr Gatera also 
told Mr Baldwin that he had a medical certificate from his GP advising him that he should not work in the VU and he told him 
about his past and about his family being massacred and this was the first time Mr Baldwin had heard anything about this 
issue.  Mr Gatera did not give Mr Baldwin a copy of the GP’s medical certificate at the time but he took what Mr Gatera said 
to him at face value.  Mr Baldwin advised him that he was concerned that the respondent was putting him at risk by allowing 
him to work in an area where he would have contact with patients with tracheostomies and he therefore made arrangements to 
move him out of the VU straight away and he told him that he would consider what should be done.  Mr Baldwin then 
discussed Mr Gatera’s situation with Mr Glass. 

72 Mr Baldwin stated that he had occupational safety and health, workers’ compensation and common law duty of care concerns 
for Mr Gatera if he continued to work within the Centre so he prepared the letter to Mr Gatera dated 8 February 2011 telling 
him he could not work in areas which would cause him to re-live painful memories from his past.  Mr Baldwin told him that 
the respondent tried to ensure that all staff received the appropriate training to be competent and confident in carrying out their 
duties including contact with the VU patients who also move about the Centre, including going ‘for walks’, attending medical 
appointments, meetings and undertaking hobbies.  Mr Baldwin stated that after he sent his letter to Mr Gatera he met with him 
on 11 February 2011 and at this meeting Mr Gatera told him he had seen a psychologist which had been helpful, he had been 
given relaxation tapes and he felt that he would have no more problems looking after patients in the VU.  Mr Baldwin still had 
not received a medical report from Mr Gatera at the time, but he was concerned about this sudden change in Mr Gatera being 
able to cope with working in the VU as only a few days ago Mr Gatera had described working in the VU as being extremely 
stressful for him so Mr Baldwin expressed his concerns to Mr Gatera and explored the possibility of redeployment within the 
Centre or outside of it, and any assistance the respondent could provide him in terms of his curriculum vitae.  Following this 
meeting Mr Baldwin again spoke to Mr Glass and he agreed that the respondent was putting Mr Gatera at risk in situations 
where he was liable to be traumatised by his memories and Mr Gatera was therefore rostered out of the VU.  Mr Baldwin then 
wrote to Mr Gatera on 14 February 2011 offering to redeploy him within the Centre, or helping him find another position and 
in response Mr Gatera told him that he liked his job at the Centre. 

73 Mr Baldwin stated that the respondent was not able to roster Mr Gatera outside the VU on an ongoing basis.  Even though the 
respondent has some employees who have been at the Centre before 2007 when ventilator competency training was not part of 
the respondent’s care program, since 2007 the care requirements of the Centre had changed and the respondent had made 
ventilator competencies part of the requirement on all new AINs recruited since that time and the respondent is upfront about 
this requirement starting at the recruitment process and throughout the induction and ongoing training of its staff.  Mr Baldwin 
stated that to meet rostering requirements the Centre has to have all staff competent and confident in VU care, which is why all 
new staff undergo this training and are supported with as many supernumerary shifts as they require to reach the required level 
of competency and confidence. 

74 Mr Baldwin stated that the Centre currently has three permanent patients who have ventilated tracheostomies and in the last six 
months the Centre has had six such patients, as the Centre plays a major role in managing ventilated patients.  Mr Baldwin  
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stated this role is increasing especially now that Princess Margaret Hospital has indicated that it will have a number of patients 
who are scheduled to move out of the hospital and need to be transferred elsewhere.  Mr Baldwin stated that the Centre is the 
only place in Western Australia where these patients could go and it will need to be ready at any time to take on as many 
patients as the Centre capacity allows.  The respondent also runs a respite service and tries to meet whatever the demand may 
be for respite services in the community and there are currently five ventilated patients in the community who could at any 
time ask to be accommodated in the Centre.  Whilst respite is generally for a limited period as opposed to long term stay these 
services can be accessed several times each year depending on the client’s situation.  For example, the respondent has a patient 
in Broome who has been admitted to the Centre for respite on two occasions in the last 12 months, usually staying between 
four to six weeks.  Mr Baldwin maintained that the Centre is popular for respite services and hence demand is likely to grow 
rather than abate. 

75 Mr Baldwin stated that under the Ventilator Dependent Quadriplegic Community Care Program, Royal Perth Hospital receives 
funding for its patients but the program allows them to be moved out when they are stable.  This means that the number of 
ventilated patients in the community can change at any time and as the Centre is the only facility which provides for ventilated 
patients these patients will need to be cared for at the Centre, either on a long term, short term or respite basis. 

76 Mr Baldwin stated that the current three long term patients have their rooms adjacent to one another in Ashburton ward but this 
is not always the case as their rooms are fully mobile and, if the need arises, these patients can be transferred to another room.  
This occurred some weeks ago when the respondent was painting and needed to move the ventilator dependent patients to 
another part of the Centre because of paint fumes. 

77 Another issue considered by Mr Baldwin was that in addition to having three tracheostomy ventilated patients at present a 
number of other patients are ventilated.  The respondent also has many patients who will at some stage require a tracheostomy, 
given the nature of spinal injuries, or who have required a tracheostomy and are now left with a hole in the neck called a 
stoma.  This may be an open or closed stoma, depending on whether or not the wound has been allowed to and is able to heal.  
The respondent therefore requires staff to be competent and confident in dealing with these patients and the respondent 
considers it to be an inherent requirement of an AIN’s position.  Mr Baldwin stated that the respondent cannot roster around 
where patients may be located, especially if they come in for respite or short stays, nor can it restrict patients from moving 
around the facility and this means that potentially AINs have a constant risk of contact with patients with tracheostomies and 
neck wounds, whether ventilated or not. 

78 Mr Baldwin stated that Mr Gatera was given additional VU training and he signed off as being competent and confident but 
then he advised the respondent about his PTSD and Mr Baldwin stated that he has a duty of care towards Mr Gatera by not 
exposing him to situations which would trigger his PTSD. 

79 Mr Baldwin stated that when he sent a letter to Mr Gatera giving him four weeks’ notice of his termination on 14 February 
2011 he had not been provided with the medical report from Mr Gatera’s GP but he accepted Mr Gatera’s claim that he had a 
medical certificate saying that he could not work in the VU.  Mr Baldwin believed that the three triggers for Mr Gatera’s PTSD 
were not confined to working in the VU and he stated that in addition to the three patients in the VU there were currently four 
patients with tracheostomies at the Centre, two of which were open and two that were closing and these patients required 
suctioning and treatment. 

80 Under cross-examination Mr Baldwin confirmed that he gave the letter he wrote dated 8 February 2011 to Mr Gatera in an 
envelope attached to his time card and he stated that prior to writing this letter he consulted other senior staff about Mr Gatera 
including Ms Emerson.  Mr Baldwin stated that he was aware that Mr Gatera was accommodated by being given shift changes 
during 2010 and he understood that this occurred due to Mr Gatera being stressed because he had a young baby. 

81 Mr Baldwin was certain that he had a meeting with Mr Gatera on 31 January 2011 in his office at the end of the morning shift 
about his difficulties dealing with patients in the VU and Mr Baldwin also had a meeting with Mr Gatera on 11 February 2011 
and Mr Gatera told him that he believed he could return to work in the VU.  However after speaking to Mr Glass, Mr Baldwin 
decided that this was not appropriate and Mr Gatera was a health and safety risk and by putting him back to work in the VU 
this would cause more problems for him.  Mr Baldwin agreed that it was impersonal to give Mr Gatera correspondence about 
his ongoing employment on 14 February 2011 attached to his time card. 

82 Mr Baldwin stated that the respondent was not bound by the Department of Health operational directives as it reports directly 
to the Minister via its board. 

83 Under re-examination Mr Baldwin stated that he did not accept the proposition that if an employee did not accept a delegated 
role then they did not have to undertake this duty.  Mr Baldwin stated that a number of employees have required additional 
support to become competent and employees are not accommodated if they experience difficulties in undertaking parts of their 
role by being excused from the duties.  Mr Baldwin stated that before commencing in their position an AIN is aware of the 
duties required of them given the job description for the position and what is covered in the induction and orientation 
processes.  Mr Baldwin stated that he was aware in February 2011 that Mr Gatera had been receiving psychological support 
and he understood from Ms Emerson that this related to rostering issues. 

84 Mr Baldwin stated that no mechanically ventilated clients with tracheostomies had been denied access to the Centre because of 
a lack of trained staff and Mr Baldwin confirmed that two or three casual employees are trained and regularly available to work 
in the VU.  Mr Baldwin stated that at all times the respondent is committed to training and having staff that are competent and 
every effort is made to ensure that staff are properly trained.  Mr Baldwin stated that clients at the Centre include 
approximately 70% long term patients and 30% short-term subacute patients who stayed between one month and six months 
and Mr Baldwin stated that a high number of these clients had respiratory issues. 
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85 Mr Baldwin confirmed that Mr Gatera was terminated because he was a health and safety risk to himself and others and even 
though Mr Baldwin has received additional medical information about Mr Gatera’s injury since giving him four weeks’ notice 
of the respondent’s intention to terminate him he still had concerns about Mr Gatera’s ability to work with the respondent.  
Mr Baldwin denied that he should have clarified Mr Gatera’s issues with him before giving him notice of his termination and 
he claimed many meetings were held with Mr Gatera about his situation. 

86 Ms Emerson gave evidence by way of a witness statement (Exhibit R16).  Ms Emerson is the Centre’s Deputy Director of 
Nursing and she has held this position since February 2008.  Ms Emerson has been a registered nurse for approximately 
25 years and her duties at the Centre involve rostering in conjunction with the area manager as well as human resources duties 
and she is responsible for general occupational safety and health issues. 

87 Ms Emerson interviewed Mr Gatera together with the respondent’s area manager on 16 September 2009 for his AIN position 
and Ms Emerson stated that this position was advertised with a focus on the care of ventilated patients as this is a growing area 
for the Centre and since 2007 all AINs have been recruited on the basis of making the ventilator training a requirement of their 
position and as the Centre did not have ventilated patients prior to this staff were not trained to care for them.  From 2007 
onwards the Centre has trained all new AINs in ventilated care as the Centre is the only facility in Western Australia other than 
state hospitals to cater for this type of care and as this was a new requirement as at 2007, the respondent did not consider that it 
could make this a requirement of the position for existing staff and whilst these staff have been offered the opportunity to 
become skilled in ventilator training it is not a requirement of their position. 

88 Ms Emerson stated that Mr Gatera interviewed well and he came across as being caring, open and patient orientated and 
Ms Leeder recommended him.  Mr Gatera was offered a full-time position as an AIN commencing 30 September 2009 and 
during his orientation he was introduced to the reality of spinal injuries, what patients can and cannot do, and what this means 
for both the patient and the carer and he was given an orientation competency checklist. 

89 Ms Emerson stated that after 12 weeks at the Centre the respondent offers new staff the opportunity to develop additional 
competencies, which are self-paced, however Mr Gatera volunteered to undergo ventilator training earlier than this and he 
completed his course on 24 February 2010.  After completing the theoretical part, staff are rostered on supernumerary shifts 
and the number of these shifts varies depending on their confidence but Mr Gatera only completed two shifts in the VU before 
he had a meeting with Ms Bonham and told her that he was stressed, not sleeping, he was bored and he felt confined and 
generally did not like the inactivity of working shifts in the VU.  It was common knowledge that his wife had just had a baby 
and he had completed the ventilator training very early so the respondent thought that he may have taken on the training too 
soon, particularly with his family’s circumstances.  At the time Mr Gatera did not mention his PTSD or any psychological 
issues preventing him from working with ventilated patients. 

90 Ms Emerson stated that at Mr Gatera’s annual appraisal in September 2010 he did not mention any issues about working with 
ventilated patients or patients with stomas or neck wounds.  Ms Emerson stated that working in the VU is part of the 
Ashburton roster and staff are rostered one on one with the patient and in order to maintain fairness and an equal and safe 
distribution of skills throughout the facility AINs may be rostered on one of the general wards one day and in the VU the next 
day.  Ms Emerson stated that on 20 May 2010 the respondent circulated a memo to all staff about the need for them to 
undertake ventilator training. 

91 Ms Emerson stated that currently there are 10 patients with a stoma in Ashburton and seven in Gascoyne and some have closed 
wounds, others open wounds and if their wound is open the patient is likely to cough sputum out of the hole in the wound, 
which requires cleaning.  Ms Emerson stated that she cannot roster carers to guarantee them not to be in contact with a patient 
with a stoma or a tracheostomy, ventilated or otherwise, and even if staff are not rostered in the VU they still have to clean a 
patient’s neck wounds and stomas. 

92 Ms Emerson gave evidence that AINs are employed as shift workers and the respondent employs another group of AINs who 
do permanent night shifts.  Ms Emerson stated that in May or June 2010 a pattern started to form whereby Mr Gatera kept 
requesting changes to his roster and he changed his late shifts to early shifts.  When she spoke to him about this in August he 
told her about the baby, his lack of sleep and difficulties in juggling his shifts with his wife’s shifts and she told him that in 
order to be a continuous shift worker he needed to do at least a token afternoon shift in each week.  Ms Emerson also explained 
that rosters were done six weeks in advance which should assist him and his wife to work out their respective availability for 
childcare responsibilities.  Mr Gatera indicated that he understood the respondent’s position but he still asked for changes to 
his roster or alternatively he just swapped shifts of his own accord without asking or advising her.  On some occasions 
Ms Emerson refused his request because the changes he was proposing did not leave the respondent with the right balance of 
experience in the care team. 

93 Ms Emerson stated that Mr Gatera sent her a letter on 7 October 2010 expressing concerns about rostering issues and she 
discussed his request with the respondent’s area manager and she again met with Mr Gatera and offered to reduce his afternoon 
shifts to just one per roster instead of one shift per week and Mr Gatera insisted that he could work early shifts only but he told 
her that he would discuss the issue with his wife.  Ms Emerson did not hear further from Mr Gatera until 27 October 2010 
when Ms Hindley came into her office and told her that she had received a call from a member of staff at the Centre who asked 
to meet her and she asked who Mr Gatera was and what it was about.  Ms Emerson told her that she had no idea but he worked 
for the respondent and she told her where she could find him.  Ms Emerson heard nothing further until Ms Hindley asked to 
have a meeting with her and Mr Gatera as Mr Gatera wanted to discuss rostering and they met in Ms Hindley’s office.  
Mr Gatera said he was feeling very stressed because of what Ms Emerson was doing with his roster and he asked again if there 
was any way around it and Ms Emerson explained the need to have the right balance of staff in terms of qualifications and 
experience and stressed that she had already agreed to only roster Mr Gatera on a token afternoon shift once per roster.  At the 
end of the meeting they were in the same position they had been in the earlier meeting and Mr Gatera stated that he would  
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speak to his wife about what could be done.  At the time Ms Emerson asked him to consider going casual if he wanted the 
flexibility of refusing shifts and at the end of this meeting Mr Gatera stated words to the effect of ‘oh, and I don’t want to work 
in the vent unit any more’.  At that stage he was not working there anyway but he had completed his refresher day and he was 
going to be rostered in the VU in the foreseeable future and when Ms Emerson asked him why he again stated that he was 
bored and did not like to work with only one patient and he preferred to work with lots of people.  A few days later Mr Gatera 
saw Ms Emerson and confirmed that he had discussed the issue with his wife and he told her he would be able to do one 
afternoon shift per roster and he would be able to work in the VU.  Ms Emerson then sent him a letter on 1 November 2010 
confirming their discussion. 

94 Ms Emerson stated that she did not roster Mr Gatera on supernumerary shifts in the VU until January 2011 and Mr Gatera 
completed five shifts between 10 and 20 January 2011.  Ms Emerson thought he had no problem working in the VU as he had 
been signed off as being competent and confident and he had successfully completed a refresher course.  Around this time two 
staff approached Ms Emerson expressing concern about Mr Gatera’s ability and willingness to work in the VU and she advised 
each of them that she could not discuss particular members of staff with them but that she would speak to Mr Gatera, which 
she did on 21 January 2011 together with Ms Bonham.  During this meeting Mr Gatera explained that he did not feel 
competent and confident working in the VU in four areas which he identified and he was asked what he felt he needed help 
with.  He never mentioned any issues with working with patients with tracheostomies or ventilators but he stated that he 
needed more practice and Mr Gatera was then offered a mentor and he suggested Mr Ben Page who was happy to assist and 
everyone left the meeting happy to progress forward.  Ms Emerson stated that she was never approached about any other issues 
which may have precluded Mr Gatera from successfully completing his VU training. 

95 Ms Emerson stated that Mr Gatera undertook further VU training and signed himself off as being competent and confident at 
the end of January 2011.  Mr Baldwin then received a letter from Mr Gatera advising of his traumatic past and reliving of his 
memories and this caused the respondent immediate concern given the increasing number of patients with tracheostomies, 
stomas and ventilated patients who are not just confined to the VU.  Ms Emerson stated that as the Centre operates as a respite 
facility there is always the potential for patients to be admitted for respite and these patients are placed in the Centre wherever 
there is a vacancy and she would not be able to roster Mr Gatera around where individual patients may be placed. 

96 Ms Emerson gave evidence that Mr Gatera’s current duties in the kitchen have been adjusted to take account of his 
circumstances and he is not required to have contact with patients who may trigger his memories.  Ms Emerson has tried to 
assist Mr Gatera to find alternative employment and she has offered him assistance with his curriculum vitae as well as giving 
him time off to attend interviews.  Ms Emerson has also made contact with a number of employers who expressed an interest 
in interviewing Mr Gatera however when she asked Mr Gatera if she could forward his résumé to them he declined.  
Ms Emerson confirmed that she sent a number of possible job opportunities for Mr Gatera to the union in April 2011. 

97 Ms Emerson stated that the job advertisement for the AIN position applied for by Mr Gatera refers to dealing with ventilated 
patients and information provided to Mr Gatera as part of his induction also refers to working with ventilated patients.  
Ms Emerson stated that she first became aware that Mr Gatera suffered from PTSD after Mr Baldwin approached her about 
this issue after 31 January 2011.  Ms Emerson stated that at no stage did she say to Mr Gatera that she did not care how he felt 
when discussing the issue of him working in the VU and Ms Emerson stated that if there is a situation where an employee 
cannot work in the VU they have not continued working with the respondent. 

98 Under cross-examination Ms Emerson stated that in Ashburton ward there are three mechanically ventilated patients plus two 
with open wounds and in Gascoyne ward there is one patient with an open wound and one of these patients has a wound which 
is partially closed. 

99 Ms Emerson stated that she first became aware that Mr Gatera had issues working in the VU when this was raised with her by 
Ms Bonham in early 2010 and she understood this related to his new baby and a lack of sleep and possibly taking on this role 
too early in his employment.  Ms Emerson stated that in August 2010 she became aware that Mr Gatera was changing his shifts 
with colleagues to morning shifts and she discussed this with him and she understood that because of child care issues he 
needed to work a morning shift and in order to maintain some balance between employees she asked him to do one late shift 
every two weeks. 

100 Ms Emerson stated that she deals with occupational health and safety as well as human resource issues and she stated that the 
respondent adheres to the Public Sector Management Act 1984 (the PSM Act) and relevant standards and code of ethics. 

101 Ms Emerson recalled that she had a meeting with Mr Gatera on 27 October 2010 to discuss rostering issues and Ms Hindley 
was in attendance at this meeting.  Ms Emerson denied that this meeting was about Mr Gatera not working in the VU and 
Ms Emerson stated that this meeting focussed on rostering and Mr Gatera’s request to only work morning shifts and at the end 
of the meeting Mr Gatera stated that he did not want to work in the VU and when she asked him why he said it was boring, he 
did not like working one on one with a patient and he liked a lot of activity such as working with a variety of patients.  The 
meeting concluded with Mr Gatera saying he would talk to his wife about the rostering issue and Ms Emerson having a follow 
up meeting with him in a couple of days.  On 1 November 2010 she had a meeting with Mr Gatera and he told her that there 
were no issues with him being rostered to work normal shifts and he was happy to work in the VU. 

102 Ms Emerson stated that the first time she saw a doctor’s certificate stating that Mr Gatera should not work in the VU was at the 
conference in the Commission and she stated that she was not aware of this certificate when she had a meeting with Mr Gatera 
and Ms Hindley on 27 October 2010. 

103 Ms Emerson stated that she had a meeting on 21 January 2011 with Ms Bonham and Mr Gatera because Mr Gatera was 
experiencing difficulties working in the VU and the meeting took place to resolve his issues.  Ms Emerson stated that at this 
stage she was unaware that Mr Gatera had PTSD but two employees working with Mr Gatera had indicated to her that he had 
he performed the tasks in the VU competently but when he came out of the unit he would sit with his head in his hands looking  
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sad and they thought he was emotionally affected by something and even though Mr Gatera was competent dealing with these 
patients she wanted to find out why Mr Gatera was distressed.  Mr Gatera told her and Ms Bonham that he did not like working 
in the VU and Ms Emerson told him that she just wanted him to be competent and she asked Mr Gatera if he was coping in the 
VU and receiving enough guidance and supervision. 

104 Ms Emerson stated that Mr Baldwin did not discuss any issues about Mr Gatera with her until around 8 February 2011 when 
he asked Ms Emerson not to roster Mr Gatera in the VU and Mr Baldwin then discussed the letter Mr Gatera sent to him and 
his condition with her.  Ms Emerson stated that she was not involved in the decision to terminate Mr Gatera and she only 
became aware of this after this decision was made.  Ms Emerson stated that Mr Glass never discussed Mr Gatera’s situation 
with her.  Ms Emerson was unaware if an investigation took place into Mr Gatera’s PTSD prior to him being terminated but 
she was aware that he had been offered redeployment within the respondent’s operations after Mr Baldwin had a meeting with 
him.  Ms Emerson stated that she was asked if there was anywhere in the Centre Mr Gatera could work where he would not be 
responsible for taking care of patients with tracheostomies and she understood that Mr Gatera’s limitations related to dealing 
with patients with tracheostomy tubes and open throat wounds and patients with breathing issues. 

105 Ms Emerson stated that even though there is no reference in Mr Gatera’s contract of employment of working in the VU this is 
unnecessary because his duty statement refers to undertaking all required duties that an employee is trained to undertake.  
Ms Emerson stated that all of the respondent’s job descriptions were reviewed in May 2010 not just the AIN job description. 

106 Ms Emerson stated that the respondent has funding available for eight patients to be mechanically ventilated and currently 
there are three such patients at the Centre and the Centre has the capacity to accommodate four of these patients.  Since 2007 
the Centre has had between one and three patients who are mechanically ventilated. 

107 Ms Emerson stated that 53 Full Time Equivalent (FTE) AINs were required each day to work at the Centre, 22 in Ashburton, 
17 in Gascoyne and 14 in the VU which equated to approximately 4.55 to 4.7 FTE AINs per patient per day.  There were 
approximately 20 casual employees, which included registered and enrolled nurses, who covered absences on leave and at any 
point in time there were usually 9.2 staff on leave and Ms Emerson confirmed that 26.25 FTE AINs were trained to work in the 
VU excluding casual employees.  The equivalent of 7.5 FTE AINs are currently employed who commenced working with the 
respondent prior to 2007 and from time to time part-time employees can be asked to work additional hours to assist with 
rostering.  Ms Emerson stated that having any AIN not available to work in the VU was a struggle on a long term basis given 
problems with staffing. 

108 Under re-examination Ms Emerson maintained that it was not unlawful to train an AIN to undertake tracheostomy care and 
provide that care to a patient when that employee was properly trained and deemed competent and worked under supervision 
and she stated that the respondent worked through issues with an employee who did not like undertaking a particular task.  
Ms Emerson stated that employees employed prior to 2007 all have tracheostomy and suction training but had not been trained 
to or required to work in the VU. 

109 Ms Emerson understood that Mr Gatera cannot work in any environment where he is exposed to tracheostomy wounds and she 
stated that in Ashburton ward where there are 36 patients, 10 have tracheostomy scarring and wounds and five have open 
wounds.  In Gascoyne ward where there are 33 patients, seven have tracheostomy scarring and wounds and one has an open 
wound.  Ms Emerson stated that if she had been made aware that Mr Gatera had a medical problem she would have sought 
more information from him. 

110 Ms Bonham gave evidence by way of a witness statement (Exhibit R20).  Ms Bonham has been a registered nurse since 1970 
and she has been employed by the respondent since February 2007 where her role is to oversee the VU and nursing care at the 
Centre. 

111 Ms Bonham stated that Mr Gatera was under the direct supervision of other registered nurses and enrolled nurses in charge 
during shifts who would report to her.  Ms Bonham stated that when Mr Gatera had not been at the Centre long he approached 
her to do the next ventilator competency training course and he completed this course in February 2010 and Mr Gatera then did 
a supernumerary morning shift with Ms Hamilton and an afternoon shift with another enrolled nurse.  After the second shift 
Mr Gatera told her that he did not want to work there any longer as he found it hard to concentrate on one person, he was bored 
and stressed and he was not sleeping at night.  Mr Gatera did not elaborate on his stress but it was common knowledge that his 
wife had just had a baby, so his remarks did not strike her as unusual at the time.  Ms Bonham did not know anything about 
Mr Gatera’s past when dealing with neck wounds and she put his issues down to the baby and lack of confidence and she 
suggested that he not work in the VU until things had settled down and until he had more training. 

112 Ms Bonham has no complaints about Mr Gatera’s competency to undertake his role as an AIN. 
113 Ms Bonham stated that in May 2010 there was an increasing likelihood that spinal unit patients at Shenton Park would require 

or want to avail themselves of the step down program at the Centre and this meant that there could have been an increase of up 
to five ventilated patients if they all came in at the same time which would have been a big drain on staffing and rostering.  The 
respondent therefore needed to ensure that ventilator training was completed by as many staff as possible.  Whilst this did not 
eventuate at the time and the Centre currently has three long term patients, respite patients from within the community also 
come to the Centre and currently there are five ventilator dependent patients in the community who may require admission for 
respite at any time. 

114 Ms Bonham conducted a refresher study day on 12 October 2010 for all employees who wanted and needed to update their 
skills in ventilator training and after this course employees were given supernumerary shifts in order for them to gain the 
required confidence to work in the VU.  Ms Bonham stated that Mr Gatera did not look very happy to be in the VU but never 
told her that he did not want to do this training and at this point Ms Bonham still had no idea about Mr Gatera’s PTSD. 
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115 In the course of following up employees completing their supernumerary shifts, Ms Hamilton saw Ms Bonham in January 
2011 and told her that Mr Gatera was competent to work in the VU but he was distressed by flashbacks of seeing his father 
with a traumatic throat wound.  Ms Bonham had never seen a medical report to that effect and she was not sure about the 
extent of Mr Gatera’s stress so Ms Bonham had a meeting with Mr Gatera and Ms Emerson to discuss what he needed to make 
him confident to work in the VU.  Mr Gatera still did not mention his father’s incident but he suggested that Mr Page be 
appointed as his mentor and that they complete more sessions together in the VU.  Mr Page agreed to assist and after further 
sessions in the VU between 28 January 2011 and 1 February 2011 Mr Gatera signed off that he was confident in the 
competencies to work in the VU. 

116 Ms Bonham stated that it is not possible to say that the only patients with neck wounds at the Centre are the patients in the VU 
and the majority of patients at the Centre have a neck wound of sorts, either a stoma or a wound from the realignment and 
stabilisation of their neck bones when they fracture their necks.  The three permanent patients in the VU are also mobile and 
they move around the Centre. 

117 Ms Bonham stated that when rostered in the VU an AIN is expected to stay with the patient in case assistance is required.  
AINs do not change the tracheostomy tube as this is a duty performed by the nurse but they are responsible for cleaning behind 
and around it and changing the dressing, as well as taking out the cannula to clean and/or replace. 

118 Under cross-examination Ms Bonham stated that after Mr Gatera did some supernumerary shifts in the VU in March 2010 he 
approached her and told her he did not want to work in the VU and he told her that he was stressed and could not sleep at 
night.  Ms Bonham thought at the time that it was because it was too early in his role as an AIN and as he had a new baby. 

119 When Mr Gatera did a refresher course to work in the VU in October 2010 he did not say anything to her at that time about not 
wanting to work in the VU however he did not look happy at the time.  Ms Bonham stated that Mr Gatera did not contact her 
several days after the course about not working in the VU and she could not recall ever saying to Mr Gatera in response to his 
request not to work in the VU that this was not his decision and she could not help him. 

120 Ms Bonham stated that the day before the meeting she attended on 21 January 2011 with Mr Gatera and Ms Emerson, 
Ms Hamilton told her that Mr Gatera was having flashbacks when working in the VU and she agreed that Ms Hamilton told 
her that Mr Gatera did not show emotion or distress in front of a VU patient but only after leaving this patient.  Ms Bonham 
stated that at the meeting held on 21 January 2011 Mr Gatera was asked what could be done to assist him to achieve 
competency and confidence to work in the VU, the competency check list was referred to and he was offered the assistance of 
an enrolled nurse to mentor him.  Mr Gatera stated that he did not like working in the VU but would give it a go.  Ms Bonham 
did not recall anyone asking Mr Gatera at the meeting why he did not want to work in the VU and she stated there was no 
discussion after this meeting with Ms Emerson about any stress Mr Gatera may be suffering. 

121 Ms Bonham stated that one AIN told her that Mr Gatera was visibly distressed after working in the VU and Ms Bonham stated 
that she had never received a report saying that Mr Gatera was unable to undertake duties in the VU however since becoming 
aware that he has PTSD she would be uncomfortable in allowing him to care for patients in the VU.  Ms Bonham stated that all 
reports she had from staff were that Mr Gatera was at all times professional, competent and confident when with a patient 
however now that she is aware of his condition she is unsure of how he would react in an emergency situation. 

122 Ms Bonham stated that the respondent has three VU patients plus one patient with an open tracheostomy who can do her own 
suctioning if it was not an emergency situation.  Ms Bonham stated that many of the respondent’s patients could require 
suctioning if they experienced respiratory failure. 

123 Ms Bonham stated that the Centre currently has one patient on the Gascoyne ward with an open tracheostomy that has just 
closed over however at anytime this may need to be reinserted and on the Ashburton ward there are two patients with 
tracheostomies, other than the three in the VU, and one of these is just starting to close over. 

124 Ms Bonham was told by Mr Baldwin on 8 February 2011 not to roster Mr Gatera in the VU due to him having a disorder and 
Mr Gatera was then rostered to work in a normal ward and Ms Bonham stated that she did not have any discussions with 
Mr Baldwin, Mr Glass or Ms Emerson after this date about Mr Gatera’s condition.  Ms Bonham stated that she gave 
Mr Gatera’s competency form for working in the VU to Ms Emerson on or about 7 February 2011. 

125 Under re-examination Ms Bonham stated that she was unaware that Mr Gatera had PTSD as at 21 January 2011 and she only 
knew what Ms Hamilton had told her which was that he was having problems dealing with neck wounds.  Ms Bonham stated 
that if she had known that Mr Gatera had a disability she would have told Mr Baldwin and sought help and advice.  
Ms Bonham stated that at the meeting held on 21 January 2011 there was no discussion about Mr Gatera’s condition and the 
focus of this meeting was to help him to become competent and confident to work in the VU. 

126 Ms Bonham stated that in an emergency situation involving respiratory failure of a patient an AIN would need to summon help 
but they would also be expected to suction a patient if necessary.  Ms Bonham stated that AINs employed prior to 2007 have 
been trained in all tasks except working in the VU.  Ms Bonham stated that 36 patients were in Ashburton ward, with three of 
them in the VU and two of these patients had open tracheostomies, one of which has just closed over, and a number of others 
had tracheostomies scars or wounds.  In Gascoyne ward there were 33 patients, one with a recently closed tracheostomy and 
seven with tracheostomy scarring. 
Applicant’s submissions 

127 The applicant is seeking an order that Mr Gatera not be terminated by the respondent and that he remain working with the 
respondent as an AIN.  The applicant argues that Mr Gatera’s proposed termination which was foreshadowed by the 
respondent by letter dated 14 February 2011 is unfair and unlawful and the applicant claims that the respondent is 
discriminating against Mr Gatera on the grounds of his impairment. 



92 W.A.I.G.                                        WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     347 
 

128 The applicant argues that the respondent has sufficient trained staff to work in the VU to exclude Mr Gatera from working in 
this area.  Since 2007 only three patients have been cared for on a regular basis in the VU with the occasional patient coming in 
for respite care and after the Centre prepared for an increase in the number of ventilator dependent patients in 2007 the number 
of patients has averaged around three.  Only one other community based ventilator dependent patient has used the Centre for 
respite with any frequency and these patients make up approximately 5% of the respondent’s patients.  The applicant argues 
staff required to care for four patients in the VU 24 hours per day ranges from an FTE of 20.49 to 22.49 staff across any year 
and since 2007 the actual requirement for staff had rarely gone above the care of three patients which requires a maximum of 
16.868 FTE.  Additionally, AINs employed prior to May 2007 are not required to work in the VU and there are few patients 
with open stomas and Mr Gatera has cared for these patients and not experienced any difficulties. 

129 The applicant argues that the specific tasks which trigger Mr Gatera’s PTSD are not inherent duties required of an AIN (see 
Qantas Airways Limited v Christies [1998] HCA 18 and X v The Commonwealth of Australia [1999] HCA 63; 200 CLR 
177).  The applicant submits that being competent to work in the VU is not an inherent requirement of an AIN and the 
applicant argues that the only documentary evidence of the respondent’s claim that it is a requirement of the AIN position 
since 2007 that AINs work in the VU is the AIN job advertisement and orientation document and the Centre’s 2009 job 
description for the position of AIN contains no mention of care of ventilated patients, nor does it say that it is the inherent role 
of an AIN.  The applicant maintains that isolated tasks requiring a competency above Certificate III or IV AIN qualifications 
should not be seen as an inherent requirement.  The applicant also submits that the role of an AIN is limited by legislation and 
regulation and the employer cannot expand the role beyond the limitation of delegations within the scope of nursing practice.  
Furthermore the role of an AIN is to support registered nurses and enrolled nurses in the delivery of general patient care.  The 
applicant also argues that nursing tasks can be delegated by a registered nurse to an AIN under nursing practice guidelines and 
a delegated nursing activity to a non nurse (an AIN) cannot form part of the inherent requirement for a non nurse. 

130 The applicant argues that working in the VU did not form part of Mr Gatera’s contract of employment and if Mr Gatera was 
not confident to work in the VU in a delegated care role then he should not be required to undertake this activity.  The 
applicant submits that Mr Gatera never saw the advertisement for his AIN position so he was unaware of the requirements 
expected of an AIN.  There is no documentation specifying that working with ventilated patients is a requirement of an AIN 
working at the Centre and there was no mention in Mr Gatera’s contract of employment about the requirement to be ventilator 
competent.  Mr Gatera also denies being told during orientation of any requirement to work in the VU. 

131 The applicant argues that there are only three triggers for Mr Gatera’s PTSD and these triggers do not include working with 
patients who have a tracheostomy tube in situ or patients with old tracheostomy scars or those using oxymasks or where blood 
is coming out of wounds.  Mr Gatera can therefore undertake the main duties required of an AIN.  The applicant submits that 
the three activities identified by Dr Adams as triggering Mr Gatera’s PTSD only include replacing an inner cannula into a 
tracheostomy in the throat of a patient, removing an inner cannula from tracheostomy tube from the throat of a patient and 
suctioning through the tracheostomy tube in the throat of the patient and when the respondent relied on Dr Panicker’s 
assessment of Mr Gatera to terminate Mr Gatera this was only a cursory diagnosis.  The applicant submits that Mr Gatera has 
successfully worked as an AIN for 18 months for the respondent and for two years in South Africa and during this time except 
when working in the VU his PTSD has not been triggered when undertaking normal AIN duties.  It is therefore unlikely that he 
will trigger it with anything other than the three triggers now identified.  Dr Adams gave evidence that no additional wounds 
triggered Mr Gatera’s PTSD symptoms and Mr Gatera gave evidence that caring for the three ventilated patients, apart from 
the three identified triggers, does not cause his PTSD.  Mr Gatera also has no difficulty seeing tracheostomy tubes in situ or 
dealing with patients with open partially healed wounds.  Dr Adams considered it was possible that if Mr Gatera was cleaning 
blood and mucus from an open tracheostomy site he may become affected, but this was denied by Mr Gatera.  The 
respondent’s continued insistence that if Mr Gatera sees a ventilated patient or a patient with a tracheostomy his PTSD will be 
triggered is not based on any evidence or logic but is pure speculation. 

132 The applicant submits that there is no evidence that Mr Gatera has frozen whilst giving care or in an emergency situation.  In 
an emergency situation the AIN calls a registered or enrolled nurse and an AIN is not authorised to give emergency care.  
Mr Page, who supervised Mr Gatera in the VU, stated that Mr Gatera showed confidence or did not show any signs he was 
traumatised in front of the patients and Dr Adams gave evidence that Mr Gatera was able to maintain control for short periods 
while with a patient or in an emergency situation by blocking out what he was doing or thinking of something else and there is 
no medical evidence that Mr Gatera is a risk to other staff or patients.  There was also no issue with Mr Gatera’s care of 
patients and he does not present any danger to patients. 

133 The applicant argues that the respondent has breached it obligations under the OSH Act in its dealings with Mr Gatera given its 
exaggerated response to the assessment of risk of the triggers for Mr Gatera’s PSTD symptoms and by knowingly exposing 
Mr Gatera to hazards in the workplace by forcing him to work in the VU when he was obviously distressed. 

134 The applicant argues that the respondent is bound by s 8(1)(c) and (d) of the PSM Act which requires the respondent to treat 
employees fairly and consistently and not to discriminate against employees and s 21(1)(a) of the PSM Act incorporates 
minimum standards in relation to terminating employees.  The applicant submits that the respondent has breached s 66B of the 
EO Act, which states that it is unlawful to discriminate against an employee on the grounds of impairment and the applicant 
also argues that the respondent cannot rely on the exemptions in s 66Q of this act because all reasonable steps were not taken 
to investigate Mr Gatera’s impairment, and Mr Gatera is able to carry out the duties of an AIN except for three isolated tasks in 
relation to three patients.  There is also no unjustifiable hardship or training required in order to accommodate Mr Gatera nor 
are there any significant limitations on his ability to respond to situations.  Section 69 of the EO Act has a general exemption 
for discrimination, including impairment, in a case where there is a requirement to comply with another act and the respondent 
is relying on s 19, Duties of Employer, of the OSH Act which imposes a duty on an employer not to expose their employees to 
hazards in the workplace in so far as practicable to enable the employee to perform their work in such a manner that they are  
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not exposed to hazards.  Section 3 of this act defines practicable as being reasonably practicable or reasonable and the 
applicant argues that the Centre’s reaction to Mr Gatera’s impairment was unreasonable.  Practicable also refers to the state of 
knowledge about the risk of harm and the degree of risk occurring and the respondent’s decision to terminate Mr Gatera was 
not based on any medical evidence apart from Dr Panicker’s medical certificate and the respondent made assumptions and 
exaggerations about the risk to Mr Gatera because of his impairment.  The employer is also required to assess the severity of 
any potential injury or harm to health that may be involved, and the degree of risk of it occurring and no evidence was 
presented showing this occurred.  The respondent initially based their assessment of the risk of the PTSD harm occurring to 
Mr Gatera on a certificate from Mr Gatera’s GP however the risk of Mr Gatera’s symptoms of PTSD occurring has been 
further refined by Dr Adams.  The applicant also argues that the respondent incorrectly assumed that Mr Gatera’s impairment 
relates to any patient with a stoma or with breathing difficulties including patients with oxygen masks and patients with non-
invasive continuous positive airway pressured masks and this is not based on any medical evidence. 

135 The applicant argues that Mr Gatera raised concerns about working in the VU over a lengthy period but these concerns were 
ignored by the respondent.  On or about 8 March 2010 Mr Gatera told his clinical trainer Ms Hamilton about his difficulties 
working in the VU and soon after he told Ms Bonham that he found it stressful working in the VU.  Mr Gatera wrote to 
Ms Emerson on 28 September 2010 about changing his rosters.  After Mr Gatera attended a refresher ventilation study day on 
12 October 2010 he realised he would have to again work in the VU and he then approached Mr Oswald to ask him for advice 
and Mr Oswald confirmed that he had not seen anyone as upset and distressed about working in the VU and Mr Oswald 
advised him to see a doctor and Ms Hindley, and to speak to Ms Bonham.  Mr Gatera followed this advice and saw his doctor 
to obtain a medical certificate, he made an appointment with Ms Hindley and gave her Dr Panicker’s letter and he then 
arranged to meet with Ms Hindley and Ms Bonham to discuss working in the VU.  Mr Gatera met with Ms Emerson on 
27 October 2010 about his roster and he said that he accepted the explanation given by Ms Emerson of his need to have some 
afternoon shifts in his roster.  A second meeting was held with Ms Hindley and Ms Emerson on 29 October 2010 to discuss 
Mr Gatera working in the VU and at this meeting Mr Gatera was given three choices - to work in the VU, to work as a casual 
employee or resign and Mr Gatera asked for time to decide so he could ask his family.  At the third meeting on 1 November 
2010 Mr Gatera was given only two choices and as he felt his need to support his family was greater than any pain he may 
experience working in the VU he chose to continue working with the respondent.  Mr Gatera was then rostered to work in the 
VU in January 2011. 

136 The applicant argues that Mr Gatera did not conceal his condition as he told Ms Hamilton, he told Ms Bonham that he was 
stressed and could not sleep and he gave a copy of his doctor’s certificate to Ms Hindley in October 2010.  The applicant 
submits that prior to the meeting held on 29 October 2010 the respondent had enough information to alert them to further 
investigate Mr Gatera’s difficulties and he met with both Ms Emerson and Ms Hindley about him being rostered in the VU.  
Mr Gatera sent a letter to Mr Baldwin on or about 31 January 2011 stating that he found working in the VU very stressful and 
that it triggers traumatic memories, he explained the circumstances that occurred with his family in Rwanda and that he had 
spoken to Ms Emerson and Ms Bonham and he requested to be moved out of the VU but this was refused.  He told 
Mr Baldwin that his GP had provided him with a medical certificate requesting that he not work in the VU and that he work in 
other areas and that it is only the VU that causes him distress and he requested to be moved out of the VU to work in a safe 
environment. 

137 The applicant submits that Mr Gatera’s termination lacked due process, this decision was taken without giving Mr Gatera a 
right of reply, his impairment was unreasonably exaggerated by the respondent and Mr Gatera was not given an opportunity to 
refute assumptions made by the respondent in this regard.  This process was also a paternalistic decision making process in that 
the respondent claimed it knew the triggers of Mr Gatera’s PTSD without asking him.  The applicant therefore submits that 
Mr Gatera was denied a fair go.  The applicant argues that the decision to terminate Mr Gatera was not taken after considering 
all of the facts about Mr Gatera’s impairment including whether the Centre could accommodate him in other areas and there 
was no evidence the respondent undertook any investigation into Mr Gatera’s circumstances.  When Mr Glass decided to 
terminate Mr Gatera the evidence on which he based this decision was limited and Mr Gatera was not given the opportunity to 
speak to Mr Glass or to respond to this decision.  Mr Gatera did not have a representative present at his meeting with 
Mr Baldwin where his ongoing employment with the respondent was discussed and there was a lack of a fair procedure in this 
arbitrary process.  Apart from the meeting held on 11 February 2011 with Mr Baldwin there was very little contact with 
Mr Gatera before the respondent decided to terminate him.  The applicant also argues that the manner of the dismissal was 
harsh as Mr Gatera’s termination letter was pinned to his time card.  The applicant further submits that as the Centre is a 
statutory authority it bears a greater burden to provide due process to an employee when terminating them (see PM Mouritz v 
Shire of Esperance (1990) 70 WAIG 2130 at 2139). 

138 The applicant argues that Ms Emerson exaggerated her evidence about rostering problems with respect to the number of AINs 
available to work in the VU.  The applicant also submits that Mr Baldwin’s recollection about when he received Mr Gatera’s 
letter dated 31 January 2011 is incorrect and even if he was correct and he received Mr Gatera’s letter on 31 January 2011 he 
did not do anything about this issue for nine days. 

139 Mr Gatera did not contact some of the employers provided by the respondent to obtain alternative employment because some 
positions were too far away from his home. 

140 The applicant submits that Mr Gatera’s employment with the respondent for 18 months has been exemplary and he is dedicated 
to continuing to work with people with disabilities.  He is close to his colleagues and patients and they have become his 
defacto family and in all of the circumstances it would be unfair for him to be prevented from continuing to work with the 
respondent as an AIN. 
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Respondent’s submissions 
141 The respondent does not dispute that Mr Gatera suffers from PTSD but it maintains that its refusal to continue Mr Gatera’s 

employment in the position of an AIN is not harsh, unjust or unfair. 
142 The respondent submits that it is an inherent requirement of Mr Gatera’s position to be able to care for, assist and interact with 

patients with tracheostomies and tracheal wounds and accordingly the respondent denies any alleged breach of the EO Act and 
it relies on the exemption contained in s 66Q of this act in this regard.  The respondent has a non-delegable duty of care to its 
employees to provide a safe work place and on the evidence Mr Gatera is not able to be safely rostered in any manner which 
would ensure that he had no contact with residents whose injuries and/or care needs could trigger his PTSD and to continue 
employing Mr Gatera as an AIN in these circumstances would amount to a breach of the respondent’s common law duty of 
care as well as s 19 of the OSH Act.  The respondent submits that it has a non delegable and absolute duty of care to its 
residents to ensure that they are not exposed to a situation whereby they could be deprived of the care required due to 
Mr Gatera’s PTSD, especially in circumstances where such a situation is foreseeable, given the nature of the respondent’s care 
services.  The respondent also denies that it is an unlawful delegation of duties to require its AINs to provide care to patients 
who they do not feel comfortable working with. 

143 The respondent submits that it is not for the Commission to take over the functions of the employer in relation to the selection 
and retention of employees and the Commission’s intervention should be limited to circumstances where the employer’s right 
to terminate has been exercised so harshly or oppressively against the employee as to amount to an abuse of that right 
(Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous 
WA Branch (1985) 65 WAIG 385 at 386).  The respondent also submits that an inability to perform the inherent requirements 
of a position will generally provide a valid reason for dismissal (J Boag and Son Brewing Pty Ltd v Button [2010] FWAFB 
4022 [29]).  The respondent submits that the Commission cannot overlook the character and nature of the respondent’s 
operations in that it provides the sole respite and residential care facility for patients with spinal injuries, who more often than 
not at one stage or another require tracheostomies and display tracheal wounds, open as well as closed, given that respiratory 
malfunction is the most common side effect of spinal injuries. 

144 The respondent argues that an assessment as to whether an employee is able to perform the ‘inherent requirements’ of a 
position involves an assessment of the substantive position or role of the employee and not some modified, restricted duties or 
temporary alternative position (J Boag and Son Brewing Pty Ltd v Button [22 - 30]).  The respondent also submits that it is 
not for this Commission to decide whether or not the inherent requirement is ‘reasonable, rather: 

… employers and employees have considerable scope for defining their contractual rights and duties. Nothing in 
s.170DF(1), for example, prevents the employer from defining the tasks of or the qualifications for a particular position or 
requires that they be delineated in a particular way … (see McHugh J in Qantas Airways Limited –v- Christie at [80]) 

145 The respondent advertised the position of AIN with a specific emphasis on the need for the successful applicant to be trained in 
the care of ventilated patients and all AINs employed post May 2007 have been employed on the basis that they are required to 
be trained on the ventilator machines as the respondent is preparing to accommodate more ventilator reliant patients in the 
future.  The Centre provides the only step down facility of its kind in Western Australia and dependency on the Centre is likely 
to increase rather than decrease in the future, particularly as ventilation care has now become intrinsic to the State’s 
Rehabilitation Plan.  Mr Gatera was advised of the requirement to be ventilator trained and proficient at his interview, in a 
pamphlet given out to all applicants for AIN positions and during his orientation programme and it is implausible for 
Mr Gatera to state that he was never informed of this requirement.  Working in the VU being an inherent requirement of an 
AIN position was also confirmed by Mr Oswald and Ms Leeder.  Ms Emerson also stated that no exceptions were made for 
any new staff with respect to the need to work in the VU. 

146 The respondent gave evidence that it is not possible to roster Mr Gatera in a manner so as to avoid contact with residents with 
tracheostomies or tracheal wounds.  The respondent maintains that after Mr Oswald stated that ‘with less than 5% of patients 
on a ventilator, there is no difficulty rostering staff’ he conceded under cross-examination that he had no knowledge of all 
AINs employed in the Centre and their respective levels of competencies, nor had he ever been in charge of rostering at the 
Centre.  Ms Emerson and Ms Bonham have both been involved in rostering at the Centre and are always faced with significant 
difficulties ensuring a fair workload distribution between all staff as well as covering for annual, sick and other types of leave 
whilst at the same time ensuring an appropriate skill mix amongst the rostered staff.  As a result the Centre is not able to and 
does not take account of staff requests to be rostered in particular areas or with particular patients only.  In the alternative, even 
if it was possible to roster Mr Gatera in such a manner that would avoid all contact with patients with tracheostomies or 
tracheal wounds, which is disputed, the respondent submits that this would require them to create a special and different 
position for Mr Gatera, contrary to the employment agreement between the parties. 

147 The respondent rejects the applicant’s argument that Mr Gatera’s inability to perform the inherent requirements of his position 
is confined to three ventilator dependent residents.  Being able to effectively deal with every resident’s needs for assistance in 
the circumstances put to Dr Adams, without running the risk of the staff member ‘freezing’, is an inherent requirement of the 
position of an AIN employed by the respondent and given the nature of the respondent’s care services, the respondent submits 
that the ability to depend on a safe response from its staff is an ‘essential’ rather than a ‘peripheral’ requirement (X v The 
Commonwealth of Australia [102] referred to in J Boag and Son Brewing Pty Ltd v Button [23]). 

148 The respondent is concerned that Mr Gatera cannot deal with any issue when a patient coughs up blood or an emergency 
situation and the respondent argues that a range of situations could trigger Mr Gatera’s PTSD.  The respondent argues that 
Mr Gatera’s employment is not confined to any specific area of the respondent’s operations and patients with tracheostomies 
are not confined to the three patients in the VU and an increase to the number of these patients can be expected at any time, 
and the number will further fluctuate as a result of respite patients who are admitted to the Centre on a regular basis. 
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149 Whilst Dr Adams gave evidence that there were very specific and limited triggers to Mr Gatera’s PTSD these triggers have 
been modified between March and June 2011.  Dr Adams stated that Mr Gatera’s PTSD is variously triggered by ‘interactions 
with ventilated patients and removal of tracheostomy tubes’ to ‘exposure to tracheal wounds’ to ‘changing tracheostomy tubes 
and suctioning’.  Mr Gatera confirmed that he only discovered later that suctioning also triggered his PTSD and this confirms 
the respondent’s fears that the list of triggers is never an absolute list but is liable to change depending on the type of 
interaction Mr Gatera may be engaged in with a patient and the type of wounds presented by the patient.  Dr Adams also 
conceded that she was not aware of the layout of the Centre, nor the fact that residents with tracheostomies or tracheal wounds 
were present throughout the Centre in sections other than the VU.  Dr Adams also conceded that Mr Gatera’s PTSD could be 
triggered by seeing or attending to a resident coughing up sputum through an open stoma, possibly with traces of blood, and 
having to clean the airway to assist with breathing.  The fact that this event had not yet presented itself to Mr Gatera does 
nothing to diminish the unacceptable risk the respondent would be taking in continuing to employ Mr Gatera in the position of 
AIN, both in terms of a breach of its duty of care to Mr Gatera as well as its duty of care to its residents, especially in light of 
the respondent’s knowledge of this possible trigger. 

150 Section 19 of the OSH Act deals with duties of employers and this duty cannot be delegated, and an employer cannot escape 
liability for a breach of s 19 by raising as a defence the fact that an employee ‘willingly assumed the risk’, as suggested by the 
applicant, and the limitation on s 19 of ‘as far as practicable’ requires consideration of the definition of ‘practicable’.  Section 3 
of the OSH Act refers to reasonably practicable, having regard to the severity of any potential injury or harm to the employee, 
and the degree of risk of it occurring as well as the state of knowledge about the injury or risk of injury and means of removing 
the risk.  Given the nature of Mr Gatera’s employment, the nature of the respondent’s care services provided, that is spinal 
injuries which commonly attracts respiratory problems and hence tracheal wound care, the respondent’s knowledge about 
Mr Gatera’s disability and given the caution expressed by Dr Adams relating to the cleaning of open stomas, the respondent 
submits that it would be in breach of its duty of care and of s 19 if it allowed Mr Gatera to continue his employment as an AIN 
within the Centre, on the basis that any recurrence or trigger of Mr Gatera’s PTSD is entirely foreseeable.  This would also 
leave the respondent open to a claim for common law damages.  In the circumstances the respondent submits that Mr Gatera’s 
removal from his position as an AIN as soon as the nature of Mr Gatera’s disability was made known to them, was not only 
lawful and fair, but necessary in order for the respondent to meet its obligations under the OSH Act, as well as its common law 
obligations of duty of care to Mr Gatera. 

151 Mr Gatera confirmed that when his PTSD is triggered, his mind ‘goes blank and he cannot concentrate’, to the extent where he 
is ‘terrified’ that he ‘might commit a mistake and endanger the life of the person’ and Dr Adams has confirmed that a common 
response to PTSD being triggered is that the sufferer ‘freezes’ and is unable to respond appropriately to the situation.  The 
respondent owes an absolute duty of care to all residents under its care and given the nature of the injuries suffered by their 
residents and their absolute dependency on the provision of care services by the respondent, the standard of duty owed is 
extremely high. 

152 The respondent argues that there is a material difference between employees employed pre 2007 and Mr Gatera’s situation.  
All AINs are trained and able to respond to emergency situations involving residents with tracheostomies or tracheal wounds 
and even though pre 2007 employees are not required to undergo training in the use of the ventilator machine and are therefore 
not rostered to care for residents who are dependent on mechanical ventilation these staff members are still required to and do 
perform all other duties within the Centre, including caring for patients with tracheostomies. 

153 The respondent maintains that working in the VU is an inherent requirement of an AIN and once an employee is trained to 
undertake this role these duties form part of their contractual duties.  The respondent maintains that a nurse can allocate tasks 
to an AIN he or she would normally undertake if that person is deemed competent and confident. 

154 The respondent submits that the applicant’s contention that the respondent has engaged in the unlawful delegation of duties is 
wrong.  Mr Gatera underwent ventilator training on 24 February 2010 and a refresher course on 12 October 2010, coupled with 
a series of supernumerary shifts.  Additional training was provided with Mr Page, after consultation with Mr Gatera, and 
additional supernumerary shifts were allocated for this purpose following which Mr Gatera was certified as being competent 
and confident.  An employer has a duty to provide appropriate and sufficient training and supervision to an employee so as to 
ensure that the employee can be deemed competent before delegating certain duties to the employee and whilst Mr Gatera is 
deemed competent, he feels unable to perform all of his duties as an AIN as they trigger his PTSD.  In Mr Gatera’s case, no 
amount of training will be able to remedy this situation as the issue is not a training issue, but an issue inherently linked to his 
disability.  To construe the unlawful delegation in any other way would mean that regardless of the training provided to an 
employee, if they felt ‘uncomfortable’ performing certain duties even though properly trained in their performance and deemed 
competent the employee would have to be excused from its performance and such a situation would be operationally untenable 
for any employer. 

155 The respondent submits that at all times it has acted in the best interests of both Mr Gatera and its residents and it has 
attempted to resolve the issue with Mr Gatera fairly and with compassion as soon as it was made aware of Mr Gatera’s 
disability.  Mr Gatera’s disability remained obscured for almost 18 months due in part to the fact that it took certain events to 
trigger his PTSD and hence to make Mr Gatera aware of its effects on him, and in part because Mr Gatera actively concealed 
his disability from the respondent for a considerable period of time.  The respondent maintains that it was unaware until the 
end of January 2011 that Mr Gatera had any problems working in the VU based on his PTSD.  There was no evidence 
confirming that Mr Gatera gave Ms Hindley a medical certificate and the respondent did not see this certificate until after his 
termination was foreshadowed.  At the meeting held with Mr Gatera at the end of January 2011 the respondent was not given 
the reasons for Mr Gatera’s problems with working in the VU and Mr Gatera’s evidence that he spoke to Ms Emerson about 
problems working in the VU is disputed.  Mr Oswald did not raise this issue with the respondent, but he advised Mr Gatera to 
speak to Ms Emerson and see his GP and the respondent’s psychologist.  Ms Emerson gave evidence that Mr Gatera did not  
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raise his condition with her at any stage, despite having regular contact with her with regard to a rostering issue and Mr Gatera 
only raised his dislike of working with ventilated patients as an aside in a meeting in late October 2010, which was concerned 
with his request for roster changes due to his wife’s work schedule and at no time did Mr Gatera provide any background 
information or reasons for his remark.  As a result Mr Gatera’s dislike for working with ventilator patients was treated by 
Ms Emerson in the same manner as Mr Gatera’s request to work only certain shifts, and following a compromise to try to 
roster Mr Gatera as little as possible on afternoon shifts, the matter was dealt with in early November 2010.  Even after 
completing some supernumerary shifts in January 2011 following the ventilator refresher course, the only issue raised with 
Ms Emerson was Mr Gatera’s need for some additional training to overcome ‘emotional distress’ and no medical reasons were 
given for his emotional distress.  Mr Gatera’s needs were accommodated in that he was assigned a mentor and assured of any 
training and support as required and as a result Mr Gatera was signed off as competent and confident on the ventilator 
dependency checklist by Mr Page and himself.  Throughout this process Mr Gatera did not mention his PTSD, despite the fact 
that he had attended his GP on 14 October 2010 and had been provided a medical report advising that he was suffering from 
psychological disturbances associated with post traumatic events in his life, and was unable to deal with situations such as 
seeing patients with tracheostomy tubes.  Ms Bonham was similarly unaware of Mr Gatera’s condition, and contributed any 
mention by him of ‘stress’ to his new baby and lack of sleep.  In the circumstances, for Mr Gatera to state that the respondent, 
and particularly Ms Emerson, ‘did not care how he felt’ is untrue and unjustified given that Mr Gatera had knowingly and 
deliberately gone to great length to conceal his disability from the respondent and he only revealed his condition to the 
respondent by letter dated 31 January 2011. 

156 The respondent accepted the difficulties raised by Mr Gatera with Mr Baldwin on face value and responded by expressing 
extreme sympathy and empathy with Mr Gatera’s position.  The respondent advised Mr Gatera that caring for its tracheostomy 
patients was a key platform of the respondent’s services, it placed Mr Gatera on a special roster with no ventilator patient 
contact, it assessed Mr Gatera’s difficulties as being unrelated to any further training needs as originally contemplated and the 
respondent advised Mr Gatera that it would not be able to maintain Mr Gatera in the position of AIN at the Centre, but would 
support him transferring to non-carer roles or alternative employment in other industries such as aged care (Exhibit R10).  
When Mr Baldwin met with Mr Gatera to explore alternative opportunities Mr Gatera insisted that he was capable of 
performing all his duties in all parts of the Centre as required and as this assurance was implausible in light of Mr Gatera’s 
previous advice, the respondent advised Mr Gatera that it was unable to accept his assurances and confirmed this in writing by 
letter dated 14 February 2011.  The respondent also reiterated its offer to work with Mr Gatera in canvassing re-deployment 
within the Centre or alternative employment. 

157 The respondent submits that it has at all times complied with the requirement of procedural fairness and natural justice in 
allowing Mr Gatera an opportunity to discuss his condition and how it will affect his future employment with the respondent, 
and in seeking to work with Mr Gatera in identifying alternative suitable duties outside of the position of an AIN.  The 
respondent also continued its commitment to assist Mr Gatera even after the filing of this application. 

158 The respondent maintains that Mr Gatera was given a ‘fair go all round’.  Mr Gatera concealed his disability from the 
respondent, he was given a right of reply and the respondent was sympathetic when it understood the reasons why Mr Gatera 
could not work in the VU and it offered him alternative employment.  The respondent was able to conclude that Mr Gatera 
could not continue in the role of an AIN without consulting him given what Mr Gatera stated in his letter to the respondent that 
he finds working in the VU stressful and that he could not undertake some of the duties of an AIN and after receiving further 
medical evidence from Mr Gatera the respondent is firm in its view that it had good reason not to keep Mr Gatera in his 
position.  Mr Gatera was employed to undertake all AIN duties and the respondent’s patients have special needs and as 
Mr Gatera cannot perform the role and cannot respond appropriately in an emergency situation it is impossible to 
accommodate him further as an AIN at the Centre.  The respondent cannot and is also not obligated to create a new role for 
Mr Gatera particularly when there is a risk of a serious outcome for a patient if he remains employed as an AIN.  In the 
alternative, even if the respondent is considered to have in some way not met the requirement of procedural fairness with 
respect to Mr Gatera’s foreshadowed termination, the respondent submits that the end result would still be that it cannot 
continue to employ Mr Gatera in the position of an AIN within the Centre without being in serious breach of its duty of care to 
both Mr Gatera and its residents.  The respondent maintains that it is desirable to have as many ventilation trained staff as 
possible and the number of AINs deemed ventilation competent are only just sufficient for operational requirements.  The 
respondent argues that the triggers for Mr Gatera’s PTSD are unclear and Dr Panicker’s letter is different to Dr Adams’ 
assessment and each of her letters contains varying comments about Mr Gatera’s PTSD.  Suctioning of patients is also required 
outside of the VU.  The respondent agrees that it did not send Mr Gatera to another doctor for assessment as it accepted his 
certificate from Dr Panicker and even if one did take place the issue of Mr Gatera remaining as an AIN would remain 
problematic. 

159 The respondent disputes that it is bound by the Department of Health’s Operational Directive titled Assistants in Nursing – 
Duties and Competencies dated 13 November 2008. 

160 The respondent maintains that the requirements of s 66Q of the EO Act apply because Mr Gatera is unable to perform the job 
he was contracted to do and the requirement on the respondent with respect to rostering to take Mr Gatera’s PTSD into account 
is unjust and presents hardship to the respondent. 

161 The respondent therefore rejects the applicant’s claims and objects to the relief being sought. 
Findings and conclusions 
Credibility 

162 I listened carefully to the evidence given by each witness and closely observed them.  It is my view and I find that 
notwithstanding some minor inconsistencies in his evidence Mr Gatera gave his evidence honestly and to the best of his  
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recollection and I find that his evidence was not broken down during extensive cross-examination.  I also find that Mr Gatera 
had a detailed recollection of events and that in the main his evidence was consistent with documentation tendered at the 
hearing.  I therefore have no hesitation in accepting his evidence. 

163 I listened carefully to the evidence given by other witnesses who gave evidence on behalf of the applicant and in my view their 
evidence was given honestly, in a considered manner and to the best of their recollection.  I therefore accept their evidence. 

164 I find that the evidence given by all of the respondent’s witnesses was in the main consistent and given honestly and to the best 
of their recollection.  Notwithstanding this conclusion I note that Mr Glass gave his evidence in a very clear and forceful 
manner however some of his evidence with respect to operational matters was at odds with evidence given by Mr Baldwin.  
For example, Mr Glass claimed that patient admissions had been delayed due to insufficient staff being trained to work in the 
VU yet this was disputed by Mr Baldwin.  As Mr Baldwin deals more closely with operational matters than Mr Glass I prefer 
his evidence to that given by Mr Glass where there is any inconsistency. 

165 The parties are in dispute about whether Mr Gatera should continue in his role as an AIN.  The respondent indicated to 
Mr Gatera on 14 February 2011 that he was to be terminated with four weeks’ notice if he did not accept alternative 
employment with the respondent during that period, which he refused.  This application was then lodged as a result and 
Mr Gatera’s termination has not been given effect.  The test for determining whether a dismissal is unfair or not is well settled.  
The question is whether the respondent acted harshly, unfairly or oppressively when it decided to dismiss Mr Gatera (see 
Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous 
WA Branch).  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the 
right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against Mr Gatera 
as to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz, Kennedy J observed that 
unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

166 Paragraph 4 sets out the agreed chronology of events relevant to Mr Gatera’s employment with the respondent. 
167 The applicant argues that Mr Gatera’s termination, which was foreshadowed in a letter from Mr Baldwin dated 14 February 

2011, should not occur on the basis that Mr Gatera’s foreshadowed termination was unfair and unlawful.  The applicant also 
claims that by terminating Mr Gatera this amounts to discrimination against Mr Gatera on the basis of his impairment.  The 
applicant also claims that the decision to terminate Mr Gatera lacked due process, this decision was made without Mr Gatera 
being given a right of reply and the applicant claims that the respondent unreasonably exaggerated Mr Gatera’s disability.  The 
applicant also argues that the tasks which trigger Mr Gatera’s PTSD are not the inherent duties required of an AIN and the 
respondent also has a sufficient number of trained staff to work in the VU to exclude Mr Gatera from working there.  The 
respondent argues that it is an inherent requirement of an AIN to care for and assist patients with tracheostomies and tracheal 
wounds and as Mr Gatera is unable to undertake these duties which are required of an AIN it can no longer continue to employ 
Mr Gatera.  The respondent argues that it is unclear when Mr Gatera’s PTSD will be triggered and it argues that it has health 
and safety and duty of care obligations to both Mr Gatera and its clients and these obligations may be compromised if 
Mr Gatera continues working as an AIN.  The respondent also claims that the expected increase in the number of ventilator 
dependent patients and patients with tracheostomies attending the Centre will require the respondent to have all available AINs 
to be trained and rostered to work in the VU and other areas to meet these needs. 

168 After carefully considering all of the evidence given in these proceedings and when taking into account the objects of the Act 
and in particular s 6(af) and the requirement on the Commission to deal with matters according to equity, good conscience and 
the substantial merits I find that it is unfair and inappropriate for the respondent to terminate Mr Gatera.  I also find that the 
respondent should continue to employ Mr Gatera as an AIN even though he cannot be rostered to work in the VU with 
mechanically ventilated patients due to having a PTSD which is triggered by working with mechanically ventilated patients in 
the VU. 

169 I find that Mr Gatera has worked successfully with the respondent as a qualified AIN for approximately 18 months and I find 
that apart from the difficulties Mr Gatera was experiencing working in the VU the respondent had no personal or professional 
issues with Mr Gatera prior to the respondent removing him from undertaking AIN duties in February 2011.  There was also 
no dispute and I find that Mr Gatera has undertaken his role as an AIN in an appropriate and productive manner and that he is 
qualified to undertake this role. 

170 I find that Mr Gatera suffers from a PTSD which prevents him from undertaking three activities when he works with 
mechanically ventilated patients in the VU.  Only Mr Gatera gave direct and uncontradicted evidence about the triggers for his 
PTSD and his evidence in this regard was corroborated by the evidence given by Dr Adams.  As I accept their evidence I find 
that the only activities undertaken by Mr Gatera at the Centre which trigger Mr Gatera’s PTSD is when he completes three 
tasks on mechanically ventilated patients and these tasks involve the removal of a patient’s cannula, the suctioning of this 
patient’s tracheostomy and the replacement of the patient’s cannula.  I find that Mr Gatera also gave uncontradicted evidence 
that he did not experience any difficulties working with patients who had tracheostomies who were not located in the VU.  
Mr Gatera also gave evidence, which I accept, that when he worked with the one patient at the Centre with an open stoma his 
PTSD was not triggered when dealing with this patient.  Whilst Mr Gatera admitted that he could not clean an open tracheal 
wound as this may trigger his PTSD he has not been required to undertake this task and there was little if any evidence that the 
number of patients with open tracheal wounds requiring suctioning will increase in the near future.  In the circumstances I find  
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that there is little if any likelihood of Mr Gatera’s PTSD being triggered by duties he carries out on patients at the Centre now 
and in the future apart from the three tasks already identified when working with mechanically ventilated patients in the VU.  
Mr Gatera gave the following evidence about when his PTSD is triggered: 

How does a patient with an open stoma in a throat affect your trigger symptoms?---Which … which patient? 
How do … how does a patient with an open hole in her throat affect your trigger symptoms?---There's nothing trigger me 
because if … if there's nothing to do with changing cannula or removing cannula or suction, there's not trigger me. 
Have you had to care for them … give them nursing care - - -?---Yes, I have. 
- - - like washing?---Yeah, I can. I can … I give … Robyn can … is one of our patient have open here, but I can still 
giving her shower. 
Would cleaning the wound in the shower … would that affect you at all?---I didn't clean it before, but I think I … I think I 
can't because it's open … I cannot do it. 
Have you … what would the effect of mucous coming out of an open stoma have on you? Has that … have you … what 
… have you experienced that with any patients?---With ventilator machine or - - - 
Well, any patients in the … any … any sign of mucous on the throat or - - -?---No, I didn't meet anyone but only on for 
ventilator machine. 
Does … if you have a patient with … that had mucous, would mucous affect you at all … the site of mucous?---What's 
mucous? 
You know phlegm from the throat?---Oh, no, it doesn't affect me. 
Okay. Would the site of blood coming from a wound … would that affect you?---No. 
Would it affect you if it was coming from somewhere on the neck?---No. 

(Transcript p 82) 
Mr Gatera, those patients that have a tracheostomy that don't have a ventilator machine, they require their cannulas to be 
removed, suctioned and replaced.  Is that your understanding?---Yes, but we don't have one.  We have only one patient 
who … who don't need cannula or what and is a patient as normal.  We are always dealing with her.  We're getting her up.  
We put her to bed. There's nothing else. So - - - 
So just for my purposes, where there are patients that have a tracheostomy that don't require a ventilator machine, there's 
one other in … you say - - -?---Yeah, one. 
- - - out of all of the patients?---Yeah. 
Could you work with that patient to remove their cannula and - - -?---She don't have a cannula. 
Right?---Yeah.  Is … is just … is just … you can even … most of the staff they never know she have it because always 
she's wearing long T-shirt.  All the time she want to talk … sometimes she just cover herself, so you cannot even notice if 
you see her. 
But you don't have to remove that and clean it and suction her?---No.  No.  She … everything she do, she do for herself 
because she has all hands.  She can do for herself.  She don't - - - 
But the only … there's only three patients you say that have a tracheostomy that require the cannula to be removed, 
suctioned … the wound suctioned or the opening suctioned and replaced?---That's correct. 
All right, thank you for that. 
MS AUERBACH: And that is the count at present, is it?---Yes. 
Yes.  But there are also other patients, are there not, with an open stoma?  There is at least one other patient with an open 
stoma currently?---Yes, for the stoma we know them. 
Okay.  And you've already agreed, have you not, Mr Gatera, that the centre also takes on respite patients?---Yes. Yes. 
Do you know how many?---It depend how … how … they come, they go. 
Yes?---The one for the current we have only one who used to come with a ventilator and name is Reece.  He came, he go, 
but for the moment he's not there. 
But it basically depends on their needs - - -?---Yes. 
- - - whenever they want to come in for respite - - -?---Yes. 
- - - they come in and they can be with tracheostomies, with stomas, with or without - - -?---Yes. 
- - - ventilation?---He doesn't have a ventilator, but he … he needs suction sometimes. 
HARRISON C: Just in relation to that, you say that there's one patient with a stoma that - - -?---With a stoma bag is 
about … in Gascoyne you have one … two … no, one.  In Ashburton, you have about three or four, but I have no problem 
with them because I'm even used to change their bags. 
And with a stoma, if there's reflux that comes out of the stoma or blood, have you been required to clean that?---If it's 
something I cannot deal with, I will call RN to do it, but it's like for us we have to change only the bag, but if touching on 
the … on the stomach is only RN do it once a week.  So if there's any problem like breakage or damage is RN who will 
deal with that, but - - - 
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That's the stoma in the neck?---Not in the neck.  I'm talking about those bag for the … on the stomach where the faeces 
come out from there.  Yeah. 
So a stoma is not where you have … where a patient - - -?---For that one is only RN who have to change it. 
Thank you. 

(Transcript pp 77 – 78) 
171 The evidence given by Dr Adams about the triggers for Mr Gatera’s PTSD are contained in the reports completed by her with 

respect to Mr Gatera’s PTSD.  The relevant parts of her reports, which confirm that there are only three triggers for 
Mr Gatera’s PTSD, are as follows: 

15 March 2011 
… 
Mussa tells me that only three patients in the Quadriplegic Centre are on ventilators for their care.  The rest of the resident 
patient population – 70 or 80 people – are paraplegic or have other spinal injuries.  Since May last year, management 
apparently scheduled Mussa to work in the “ventilator unit” where these three patients are cared for.  Mussa reported that 
caring for these patients is deeply distressing for him, as it involves removing tracheotomy tubes from the patients’ throats 
– which of course becomes a direct reminder of removing the bayonet placed in his father’s throat, and his father bleeding 
to death. 
… 
Mussa meets DSM-IV criteria for Post Traumatic Stress Disorder.  However, Mussa’s PTSD symptoms only occur when 
his memories of trauma are triggered by working with ventilated patients.  In working with other patients, and in all other 
areas of his life, Mussa is symptom free. 
In my opinion, it is an occupational health and safety matter that Mussa be assigned to work with non-ventilated patients.  
I strongly recommend this outcome, and do not believe he can be treated with any modality of treatment that would make 
it likely that he ever could care for this particular category of patient. 
I do hope that a successful resolution to this disagreement between Mussa and the Quadriplegic Centre can be found, and 
that this brave and resilient man be allowed to continue in the work he loves. 
25 April 2011 
Re:  Mr Mussa Gatera 

[address] 
Date of Birth: [date of birth] 

I have recently assessed Mr Mussa Gatera again regarding his Post Traumatic Stress Disorder (PTSD) and its relationship 
to his work. 
As I noted in my first letter to you, Mr Gatera experiences PTSD symptoms (dissociative symptoms and flashbacks) when 
caring for quadriplegic patients with tracheotomies who are ventilator-dependant.  When changing the tracheotomy tubes 
of these patients, Mr Gatera experiences flashbacks relating to witnessing his father’s murder (which occurred due to a 
knife wound to his trachea.)  With all other patients in the centre, Mr Gatera tells me there are no “triggers” of his PTSD, 
and he is not troubled by any symptoms. 
I explored with Mr Gatera specifically his reactions to patients with breathing problems who are not on ventilators.  
Mr Gatera says that he has no problematic reactions to ‘non-vent’ patients with respiratory difficulties of any kind, 
including patients needing oxygen masks, CPAP or BIPAP machines.  He also says he copes without psychological stress 
with “difficult” patients – e.g. shouting or potentially abusive patients. 
The treatment of PTSD that significantly impacts on a patient’s general functioning may involve psychopharmacological 
interventions, and ‘desensitisation’ procedures undertaken with a psychologist.  However, in Mr Gatera’s case, the 
triggers for his PTSD are so specific and circumscribed that I would not recommend that he take medication, nor undergo 
what would be likely to be very prolonged desensitisation psychological treatment.  Mr Gatera functions extremely well 
at home and at work by his report as long as he is not exposed to tracheal wounds, and in my opinion the best intervention 
for his mental health would be avoiding this specific trigger. 
Please do not hesitate to contact me at any time on [telephone number] if I can answer any questions about Mr Gatera’s 
case. 
16 June 2011 
Re:  Mr Mussa Gatera 

[address] 
Date of Birth: [date of birth] 

I wish to be more specific about the duties that do and do not trigger Mr. Gatera’s PTSD symptoms, and hope that this 
information will be helpful in determining the best outcome for Mr. Gatera and The (sic) Quadriplegic Centre. 
Mr. Gatera has told me that his PTSD symptoms (flashbacks and dissociative symptoms) relating to his father’s murder 
are triggered only by the following situations at work, which involve the ventilator-dependent patients: 
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1. Changing tracheotomy tubes (i.e. removal and insertion of tubes) 
2. Suctioning tracheotomy tubes 

Mr. Gatera reports that he is comfortable talking to, feeding, and washing the ventilator-dependent patients, and that he is 
on friendly terms with these three patients at the centre.  He reports no difficulties caring for any other patients at the 
centre. 
According to Mr. Gatera, he has had no PTSD symptoms in relation to exposure to the following: 

- Patients on oxygen, via nasal cannula or mask 
- Patients with wounds 
- Patients with old tracheostomy wounds 
- Patients on BIPAP or CPAP machines 

I hope this further clarification is useful. 
(Exhibit A3) 

172 Dr Adams gave the following evidence at the hearing confirming the three triggers for Mr Gatera’s PTSD and even though 
Dr Adams gave evidence that dealing with open tracheal wounds may trigger Mr Gatera’s PTSD she would be surprised if 
Mr Gatera developed any new triggers for his PTSD. 

MR CLANCY: Mr Gatera spoke of being able to control his emotion in front of patients for short periods.  What coping 
mechanisms would enable this?---Many PTSD patients can ground themselves by touching physical objects in the room, 
by focusing very clearly on the task at hand, by recognising that they're starting to get anxious or hyper aroused and again 
focusing on some neutral stimulus, such as, say, the tactile sensations of the blanket or leaving the room for a time until 
the … until the anxiety and arousal diminish. 
How could this coping mechanism help him to … with a patient who is an emergency situation, such as a blocked 
airway?---I think Mr Gatera would actually cope perfectly well with a patient who had breathing difficulties or choking.  
The specific triggers for Mr Gatera's PTSD, his flashbacks and associations and anxiety have to do with open wounds in 
the neck not to … not with choking or breathing per se.  We actually discussed that in some detail in my second meeting 
with Mr Gatera.  He's okay even with closed wounds in the neck, which I did ask him about specifically because I could 
imagine that might be a concern of his employers; wounds in general, wounds anywhere in the body, including deep 
pressure sores that expose muscle and bone, Mr Gatera told me he doesn't have difficulty with, nor closed wounds, old 
scars in the neck.  It seems like it's open wounds that are the only … and major trigger. 

(Transcript pp 61 – 62) 
And would it also be fair to say that it is a condition that is actually very distressing to the patient?---Yes, but in 
Mr Gatera's case, happily, the triggers are so circumscribed that the effects on his functioning in his personal life and 
work life up until now have been minimal. 

(Transcript p 63) 
Yes; or certain actions, gestures, words … it can be triggered by a number of things?---Yes, but each patient learns - - - 
Each patient is different?--- - - - to discover their own particular triggers. 
Yes.  And that's what I was going to ask next?---Yes. 
Each patient is obviously different because - - -?---Yes. 
- - - it is such a personal experience and a personal situation for each patient in terms of what may or may not trigger it?---
That's correct. Yes. 

(Transcript p 64) 
Now, if I can take you to your reports and perhaps we start with the first … your first report when you saw Mr Gatera in 
March of this year.  Would you agree that reading through … it's a fairly detailed report.  It goes into the history of what 
he experienced and so forth.  But would you agree that effectively you've summarised the triggers there as, "Working 
with ventilated dependent patients, interactions with ventilated patients and removing tracheostomy tubes from throats"?--
-Yes. 
Those were the three triggers that he reported to you at the time?---Yes.  After our first meeting, yes. 
Yes.  And you also, I think, at the end of that report … you're basically making a bit of an assessment in terms of how 
best to treat the condition and I think your assessment was to avoid those triggers?---Yes. 
And I think you've also made the assessment that you consider this to be a permanent condition; can never care for … 
where you say that in your opinion, "He can never care for this category of patient"?  ---Yes.  In our subsequent meeting, 
however, Mussa clarified for me that … and this surprised me actually … that he actually is okay with the three ventilator 
patients; that he talks to them, feeds them, bathes them.  In our first assessment, I didn't get that detail, I must admit.  My 
second assessment was more accurate and more detailed.  At that time Mr Gatera told me he's actually quite friendly with 
these three people and it's much more specific what the triggers are. 
Okay.  But those were the triggers that you identified at the time and that is what you've put down into your report 
obviously?---Yes. 
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If I can take you to your next report, Dr Adams, of 25 April, would it be fair to say that in that report you summarised the 
triggers as, "Caring for quadriplegic patients with tracheostomies who are ventilator dependent, changing tracheostomy 
tubes and exposing to tracheal wounds"?---I meant open tracheal wounds.  I've established with Mr Gatera that closed 
wounds are not triggers, but the open tracheostomy hole in a patient's throat is a trigger. 
Okay. Are you … are you at all … and I don't expect you to think that I'm asking because I don't know … are you at all 
familiar with the Quadriplegic Centre and its operations?---No. No, I'm not. 
Do you know what they do?---I understand from Mr Gatera that there are three ventilator dependent patients.  There are 
many residents, I believe, about 70 residents; many of them are wheelchair bound, various levels of paraplegia or 
quadriplegia. 
That's right. It's the spinal cord - - -?---Yes. 
- - - basically caring for people who are severely injured by spinal cord injury.  Are you aware of the fact that the 
respiratory problems are very - - -?---Yes. 
- - - prevalent in spinal cord injured patients?---Yes, of course. 
Yes?---Yeah. 
General medical training, I would think?---Yeah. 
Would it surprise you to know that there are other patients with open stomas in the centre not just three ventilated 
patients?---Open stomas?  I hadn't thought of that, I must admit.  I'm not sure. 
Well, you can only go on what you've been told.  I'm not … I'm not meaning this as a criticism. I'm just asking you are 
you aware of that?---Mm.  I wasn't aware that there are many other patients - - - 
Would you agree that those patients also need to be … or would also be a trigger in that sense then if it is an open tracheal 
wound?---They could possibly be.  Mm. 
And that's the whole thing.  We just don't know … isn't that right … that we simply don't know categorically what will or 
will not be a trigger until we experience those situations?---But Mr Gatera has cared for those patients, I'm sure, over the 
last 18 months and - - - 
You don't know where he has been rostered, do you?---No, that's true.  Mm. 
HARRISON C: Dr Adams, for my purposes, what's the difference between a patient with a tracheostomy and a patient 
with a stoma?---A stoma, I understand, is a hole and I'm afraid medicine is so far behind me, I don't … general medicine 
… I don't know why an open stoma would be left in a patient, but it's a protected wound in the throat, I guess the 
suctioning - - - 
All right?--- - - - for respiratory problems. 
MS AUERBACH: We will be able to lead some evidence as to that, but if you would like me to assist, Commissioner, in 
terms of explaining it now or does it - - - 
HARRISON C: Well, it seems to me from what you're putting to Dr Adams is one and the same thing.  Is a stoma the 
same as a tracheostomy? 
MS AUERBACH: It just means … the stoma is just the hole, that's the name of the hole - - - 
HARRISON C: Right. 
MS AUERBACH: - - - for the hole - - - 
HARRISON C: Yes. 
MS AUERBACH: - - - and the tracheostomy is the device that's put into the hole which then has a cannula that you can 
take out of the … but if you have a stoma, you're still required to clean in there, swab in there. 
HARRISON C: So a stoma can be a hole that doesn't have anything inserted - - -?---Any tube. 
- - - into it. 
MS AUERBACH: That's right - - - 
MR CLANCY: But it could also - - - 
MS AUERBACH: - - - but it's open.  It can be … it can be open or it can be closed over. Sometimes they close over after 
a while, but they close over deeper down there, so it still looks like a hole.  Other times they remain open and never close. 

(Transcript pp 65 -67) 
And would you or are you aware of the fact that there are other patients as well with a tracheotomy tube, but who are not 
attached to a ventilator?---I wasn't aware that there were other patients in the Quad Centre with open tracheotomy stomas; 
no. 
But you agree that effectively those triggers that we've talked about could well be triggered by those patients … caring for 
those patients?---It's possible.  Mr Gatera said that he had no difficulty other than with those three patients and with those 
three procedures that we've mentioned before. 
Okay. And if I take you to … so one of your … to your final report which you say you didn't see Mr Gatera again before 
16 June, but you specifically say, "According to Mr Gatera" … and again this is on the advice that you're given which 
obviously you have to rely on because you're not in his head - - -? ---Yes. 
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- - - as such, "The triggers are changing the tracheostomy tubes," and now suctioning has been added to that as well?---
Yes. 
Okay?---Yes. 
So that's … would you agree that that's a new trigger?---That was a clarification from my notes of the previous … the 
previous meeting I had with Mr Gatera that is in my notes, but I hadn't mentioned it specifically in the report and I 
thought that might be helpful for the Commission to know that. 
Mr Gatera himself gave evidence that that was something he discovered later was also a trigger.  Is that possible?---Yes. 
So if I'm … if I tell you that these duties, changing … changing the tubes is perhaps wrong because what we're talking 
about … and this is again a bit technical … is the cannula.  There's a cannula within the tube.  The tube is fixed and 
there's a cannula within the tube and it can be removed, cleaned, put back in - - -? 
---Yes. 
Okay.  So when we're talking about changing the cannula and the suctioning, would you be surprised to hear that those 
duties are not confined to the ventilated unit?---I wasn't aware that there were other patients needing that help - - - 
Okay?--- - - - elsewhere in the … in the centre, no. 
Okay.  So in … overall, you've seen Mr Gatera, I think, from March to June, about three months - - -? 
---Yes. 
Would you agree that over that relatively short period of time the triggers have already changed to a certain extent?---No.  
I think what happened was that … with the patient as … with English as his second language that our first meeting was 
dominated really by his giving me his history of the Rwandan genocide and his family's murder.  Then we focused more 
on how that affected his work at the Quad Centre and the reasons for the Quad Centre to ask him to leave the ward and be 
assigned to the kitchen.  So we didn't at that first meeting get into very specific … the most specific triggers.  We talked 
more generally about his life and his functioning at work and home. 
But if he … if he has given evidence himself that things like activities such as suctioning you later discovered also 
became a trigger, then would that be fair to say that triggers have evolved over time?---I don't think he discovered them 
during the three months that I have - - - 
No. Sorry - - -?---No. 
It may not have been during the three months that you saw him because that's already after - - -? ---Yeah. 
- - - he stopped working in that position - - -?---Yeah. 
- - - but in the lead up to seeing you - - -?---Yes.  I think that one … as a PTSD patient … well, firstly one doesn't know 
one is a PTSD patient or a sufferer until one is exposed to triggers and the symptoms and I think Mr Gatera discovered 
while carrying (sic) the ventilator dependent patients who required the tube cleaning and the suctioning that he was 
triggered by those events, but he was very clear to tell me at the end of our first session, which was hurried at the end, and 
then in our second session which was much more leisurely, he was at pains to tell me that he's happy in his job and copes 
well with all the other patients except those three in his assessment. 
In his assessment?---Yes.  Yes. 
And that is perhaps because he has had a limited exposure to the patients.  We don't know? 
---18 months of work, I thought he'd worked with most of them, but I'm not sure. 
Yeah. Well, that's something else I guess that you can't give - - -?---No. 
- - - give evidence on and I'm not going to press you on that.  But I think it is fair to say that not … that new events, new 
actions, experience may trigger the PTSD if … if there is similarity to the … to the action that is the traumatic event in the 
memory bank?---Yes, but I think that Mr Gatera spoke to me with such … how do I put it … Mr Gatera clearly 
communicated to me that he loves his work - - - 
Yeah, that's not in issue?--- - - - and that he likes the patients very much and has not had any difficulty again at all with 
any patient there.  I suppose it's theoretically possible for new triggers to come up that we don't anticipate - - - 
Yes?--- - - - but I would be surprised at this point after 18 months at the centre if he found a new … a new one. 
Okay.  Well, that's a matter for, I guess, we never know what's around the corner.  Now, if triggers such as open tracheal 
wounds … you say is a trigger … open tracheal wounds, changing the cannula, suctioning, all of those things are … we're 
clear on that, they are the definite triggers?---Yes. 

Transcript pp 67 – 69) 
If a patient was to cough up sputum and it does … if they had an open stoma, it coughs up through the stoma because it 
doesn't go all the way because it's the first opening, effectively, with or without blood in it, it requires cleaning which is 
… requires swapping (sic) into the open wound.  Do you believe that that could - - -?---I think that … I think blood would 
possibly be a trigger.  I can't … I can't be sure about sputum. 
Yes.  And basically what I'm asking you, too, is would it not be fair to say that neither you nor Mr Gatera until that 
happens, that event happens, will actually know for sure whether or not that will be a trigger or won't be a trigger?---Yes,  
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but again I would think that in 18 months at the centre, that these things must have happened before and that his evidence 
to me … his account to me was that he was … that he was perfectly comfortable with all the patients except for three. 

(Transcript pp 69 – 70) 
MR CLANCY: Okay.  You mentioned the symptoms, intrusive symptoms.  How long do these symptoms of confusion 
and blank mind last for?---Mr Gatera said that when he's feeling triggered by the tracheostomy work, he becomes 
distressed, remembering his father's murder.  He becomes somewhat foggy in his thinking.  He then may or may not 
experience a flashback event of really reliving the father's murder as opposed to actually just remembering it and that's a 
form of dissociation and it … they … they … those experiences seem to last a few minutes.  When Mr Gatera leaves the 
room, he recovers, but that evening may have nightmares about his father's death, which are again a symptom of PTSD. 
Would he be able to control his emotions while feeling that … the symptoms?---Once the flashback or a dissociative 
episode has begun, it's very difficult to … to pull back from it and gain full control.  The patient really needs to leave the 
situation that is triggering the event. 
… 
Okay.  Would you expect Mr Gatera to mention open wounds if it was … that were in the normal ward setting, given that 
he has worked in both wards.  There's two wards there; Gascoyne and Ashburton.  Would you expect him to mention it if 
it was the trigger in any of those wards?---Yes, because I asked Mr Gatera to really tell me about his triggers and given 
the history of his family being killed in front of him, it did occur to me that wounds may be distressing for him and then 
he spontaneously told me about pressure sores, which I know from working on rehab units myself a long time ago, can be 
distressing actually for many nurses and doctors without any history.  Pressure sores are deep.  They are open wounds.  
They sometimes expose muscle and even bone and Mr Gatera just spontaneously mentioned that he manages fine with 
pressure sores, so I was thinking, "Oh, well, given Mr Gatera's history of watching his family be butchered are open 
wounds a problem anywhere else in the body," and he told me they were not. 
Would you expect that blood coming from those wounds could cause a trigger for him?---I would have wondered about 
that, yes, and I did wonder about that and I asked him about blood and wounds anywhere else in the body and he says he's 
not triggered by those things. 
Has Mr Gatera ever mentioned anything about mucous, open wounds, tracheostomies as being triggers?---Not separate to 
those three ventilated patients, no.  Again, I'm afraid I wasn't aware that there are patients with stomas, tracheal stomas, 
anywhere else in the Quad Centre, but he said repeatedly, "Look, I'm fine, Dr Adams, with all other patients in the Quad 
Centre except these three," and even in relation to these three patients, he can talk to them.  He can feed them.  He can 
bathe them.  He's quite friendly with them, apparently, and it's only those specific duties that trouble him and that he 
asked to be relieved from, but I wasn't clear on that in our first meeting, I have to admit.  That was clarified at our second 
meeting. 

(Transcript pp 70-71) 
173 I reject the respondent’s claim that Mr Gatera’s PTSD could be triggered when working with any patient with a tracheostomy 

or tracheal wound.  I have already found that the only activities which trigger Mr Gatera’s PTSD are the three duties he 
completes on mechanically ventilated patients in the VU and I find that as these activities have been the only ones that have 
triggered Mr Gatera’s PTSD in 18 months of employment with the respondent that it is highly unlikely that Mr Gatera’s PTSD 
will be triggered by any other activity.  I therefore find that Mr Gatera is capable of successfully dealing with all activities 
required of patients at the Centre, apart from undertaking the three identified activities with mechanically ventilated patients in 
the VU or suctioning a patient with an open throat stoma which may or may not trigger his PTSD.  There was uncontradicted 
evidence given in these proceedings, which I accept, that apart from the three identified activities undertaken when dealing 
with mechanically ventilated patients in the VU and the possible suctioning of a patient with a stoma, which Mr Gatera had not 
been required to do as at the date of hearing, no other activity undertaken by Mr Gatera in his role as an AIN, including general 
activities associated with mechanically ventilated patients in the VU, as well as dealing with patients at the Centre with an 
open stoma or tracheostomy, has triggered Mr Gatera’s PTSD.  Mr Baldwin gave evidence that from time to time some 
patients with a tracheostomy may require suctioning but he also said that not all of these patients at the Centre have open 
tracheostomies and there was no evidence that Mr Gatera has had to suction the tracheostomies or stomas of any of these 
patients.  I also take into account Mr Gatera’s evidence, which I accept, that the triggers for his PTSD involve the removal of a 
cannula, the suctioning of the tracheostomy and the replacement of the cannula of a mechanically ventilated patient and 
dealing in general with a patient with a stoma or tracheostomy was not an issue for him as this did not trigger his PTSD.  
Mr Gatera also gave evidence, which was not broken down or challenged and which I accept, that he can deal with patients 
with open throat wounds including showering them, he also confirmed that even though cleaning or suctioning an open throat 
wound may trigger his PTSD, mucous or blood coming out of a stoma does not trigger his PTSD and he can deal with patients 
experiencing breathing difficulties. 

174 I find that as Mr Gatera’s PTSD is only triggered by undertaking three activities when working with mechanically ventilated 
patients in the VU that the respondent can and should roster Mr Gatera to undertake AIN duties at the Centre without rostering 
him to work in the VU.  I find that the respondent should roster Mr Gatera to work at the Centre in the same manner as the 
group of employees employed prior to May 2007 who are not rostered to work in the VU.  The respondent currently 
successfully rosters AINs who were employed prior to 2007 to work at the Centre without rostering them in the VU and I find 
that increasing this group of employees by one employee, that is Mr Gatera, will not adversely impact on the respondent’s 
capacity to successfully roster AINs in the VU.  I find that as the respondent is also continuing to expand the number of trained 
AINs to work in the VU including AINs employed to replace AINs employed prior to 2007 when they resign and by expanding 
ventilator competency training of AINs employed since May 2007 this will increase the number of AINs available to work in  
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the VU on an ongoing basis.  I also note Mr Baldwin’s evidence that the respondent’s programme of up-skilling existing and 
new AINs also includes casual employees where appropriate to undertake work in the VU and I find that this will also assist in 
ensuring there are sufficient AINs to be rostered in the VU without Mr Gatera having to undertake this task. 

175 I find that any increase to the number of mechanically ventilated patients which may occur in the future will be able to be dealt 
with by the increasing number of AINs who will be trained in the future to work in the VU.  It is also the case and I find that 
the number of patients at the Centre requiring mechanical ventilation has been at a constant number of up to three patients 
since 2007 and only one additional mechanically ventilated patient in the community has consistently sought respite at the 
Centre in recent times and there was no evidence that the number of mechanically ventilated patients will dramatically increase 
in the foreseeable future.  Indeed Ms Emerson gave evidence, which I accept, that the maximum number of mechanically 
ventilated patients which the Centre can currently accommodate is four.  The respondent’s 2009-2010 Annual Report lists only 
one additional patient coming to the Centre for a fixed period for respite care and there was no evidence of any additional 
ventilator dependent patients attending the Centre since that time.  Whilst the respondent will have an increasing number of 
short stay clients, on Mr Baldwin’s evidence approximately 30% of clients, there was no direct evidence that any of these 
patients are mechanically ventilated or will have tracheostomies or stomas requiring suctioning which could trigger 
Mr Gatera’s PTSD.  As already noted there is one patient at the Centre who has an open stoma which may require suctioning 
from time to time and it appears one other patient at the Centre has a tracheostomy tube in situ however there was no evidence 
that during the 18 months that Mr Gatera has interacted with and dealt with these patients that this has triggered his PTSD. 

176 I find that the triggers for Mr Gatera’s PTSD will have little if any impact on his ability to deal with an emergency situation 
when he is working with patients at the Centre outside of the VU.  I have already found that Mr Gatera is competent and 
capable of undertaking the duties required of him as an AIN and I accept Mr Gatera’s evidence and I find that to date he has 
had no difficulty dealing with any patient during his 18 months of employment with the respondent, apart from the three 
mechanically ventilated patients in the VU.  In any event a registered nurse has overall responsibility for dealing with an 
emergency situation with the assistance, where relevant, of an AIN.  Additionally, when mechanically ventilated patients move 
throughout the Centre accompanied by an AIN any activity conducted by an AIN with respect to these patients which is a 
delegated task will be under the supervision of qualified nursing staff as and when required. 

177 I accept that Mr Gatera will not be completing all of the tasks required of an AIN by not working in the VU but I find that as 
Mr Gatera has a disability which prevents him from undertaking only three tasks and as he can complete all of the other tasks 
required of an AIN, in the same manner expected of AINs employed by the Centre pre May 2007 I find that Mr Gatera should 
and can be accommodated by the respondent as an AIN.  Furthermore, Mr Gatera is unable to deal with approximately three 
patients out of the total number of approximately 80 patients at the Centre.  I accept the respondent’s contention that it is 
appropriate that AINs employed since May 2007 be required to work in the VU however I find that it is only one of many 
duties currently undertaken by AINs at the Centre and there was no evidence given in these proceedings that working in the 
VU is a major and substantial duty of an AIN.  I also find that there is no impediment to the respondent delegating duties 
associated with working with mechanically ventilated patients in the VU as long as each AIN is competent and confident to do 
so and carry out these duties under the required supervision.  I therefore find that it is fair and reasonable in all of the 
circumstances that Mr Gatera be excluded from undertaking duties in the VU, notwithstanding that working in the VU is a duty 
required of AINs employed at the Centre since May 2007. 

178 I find that even if Mr Gatera had been aware at the time he commenced his position at the Centre that the would be required to 
work with mechanically ventilated patients he would not have been aware at the time that his PTSD would be triggered by 
undertaking the three identified activities with patients in the VU.  Whilst Mr Gatera did not read the advertisement for his 
position which refers to working with ventilated patients, early on in his employment with the respondent Mr Gatera expressed 
an interest in being trained to work in the VU and he then successfully completed this training however I find that it was not 
until Mr Gatera commenced working in the VU and was required to remove and reinsert the cannula of mechanically 
ventilated patients and suction their tracheostomy that his PTSD was triggered and he therefore found it difficult to work in the 
VU undertaking these roles. 

179 I find that in all of the circumstances Mr Gatera should remain in his role as an AIN with the respondent working a roster 
which does not require him to work with mechanically ventilated patients in the VU. 

180 I find that Mr Gatera was denied procedural fairness and natural justice given the manner of his foreshadowed termination. 
181 I find that the respondent was not told formally and explicitly until January 2011 that Mr Gatera was suffering difficulties 

working with mechanically ventilated patients in the VU however, I find that Mr Gatera did not deliberately withhold this 
information from the respondent.  I find that Mr Gatera first experienced difficulties working with mechanically ventilated 
patients in the VU in or about February 2010 and I find that he did not directly approach any other manager to discuss this 
issue for a number of reasons apart from discussing his difficulties with Mr Oswald and Ms Hindley in October 2010.  Whilst 
Mr Gatera told Ms Hamilton in February 2010 that he did not like working in the VU and that he was stressed when doing so I 
find that it would not have been possible for Ms Hamilton to know at the time that Mr Gatera was suffering an illness due to 
working in the VU.  I find that Mr Gatera was reluctant to discuss his difficulties working in the VU in detail with his 
managers because he found it emotionally painful to deal with the circumstances of his father’s death, I find that he was 
concerned that he may lose his job if he refused to work in the VU and he was also coping with family responsibilities at the 
time with the birth of his child and rostering issues to do with his wife returning to work.  It is also the case that Mr Gatera may 
have given Ms Hindley a copy of Dr Panicker’s medical certificate in October 2010 however there was no evidence that this 
was handed on to any of Mr Gatera’s managers, which would not have been appropriate in any event unless Mr Gatera 
instructed her to do so. 
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182 Notwithstanding the fact that the respondent was not directly made aware of the specific problems Mr Gatera was suffering 
when working with mechanically ventilated patients in the VU until January 2011, I find that when Mr Baldwin and Mr Glass 
became aware that Mr Gatera had a medical certificate requesting that he not work in the VU the respondent made insufficient 
enquiries about Mr Gatera’s disability and measures which could have been taken at the workplace to accommodate Mr Gatera 
to remain as an AIN before determining that he be terminated.  I find that the internal enquiries made by Mr Baldwin and 
Mr Glass, who made the decision to terminate Mr Gatera, about the difficulties being faced by Mr Gatera were cursory and 
were not conducted in such a manner to fully investigate Mr Gatera’s situation.  I find that the respondent erred when it did not 
refer Mr Gatera for its own medical review to establish Mr Gatera’s capacity to undertake his AIN duties after it became aware 
that Mr Gatera suffered from a disability and I find that once the respondent became aware that Mr Gatera was experiencing 
difficulties working in the VU it should have conducted a proper investigation into Mr Gatera’s medical issues and the triggers 
for his PTSD.  Furthermore, Mr Glass and Mr Baldwin gave evidence that when the decision was made to terminate Mr Gatera 
they understood that Mr Gatera’s PTSD could be triggered by undertaking activities with any patient with a tracheal wound 
when they had no medical or any other evidence to support this conclusion. 

183 I find that Mr Gatera was denied natural justice and procedural fairness when Mr Glass did not have any discussions with 
Mr Gatera about why he was being terminated nor was there any discussion about measures to prevent Mr Gatera’s termination 
prior to deciding to terminate him, apart from Mr Glass ceasing his role as an AIN, a decision made by the respondent without 
a proper investigation into Mr Gatera’s disability and its effect on the duties he was able to undertake. 

184 I find that when it decided to terminate Mr Gatera it gave no weight to Mr Gatera being a loyal, competent and capable 
employee for approximately 18 months and that he was an employee willing to complete all relevant training to undertake his 
role.  In doing so, I find that this contributed to Mr Gatera’s proposed termination being unfair. 

185 There was no dispute and I find that the PSM Act applies to the respondent and the Public Sector Code of Ethics has been 
established under this act.  The Public Sector Code of Ethics states the following in part: 

The Western Australian Public Sector Code of Ethics 
The standards of conduct and integrity to be complied with by all public sector employees are expressed in the following 
principles. 

Personal Integrity 
We act with care and diligence and make decisions that are honest, fair, impartial, and timely, and consider all 
relevant information 
Relationships with others 
We treat people with respect, courtesy and sensitivity and recognise their interests, rights, safety and welfare 

Whilst I accept the respondent’s claims that it was acting in Mr Gatera’s and its clients’ best interests when it determined that it 
was appropriate to terminate Mr Gatera I find that the manner of Mr Gatera’s proposed termination and the lack of a proper 
investigation into the nature of Mr Gatera’s disability may well have breached the obligations on the respondent with respect to 
the principles of Personal Integrity and Relationships with Others contained in the Public Sector Code of Ethics. 

186 The applicant argued that in terminating Mr Gatera the respondent breached its obligations towards Mr Gatera under the 
OSH Act and the EO Act.  If the respondent has breached the requirements under the OSH Act or the EO Act that is a matter 
for another place.  I also find that the respondent’s argument that its health and safety and duty of care obligations to Mr Gatera 
and its clients and whether these obligations may be compromised if Mr Gatera continues working as an AIN at the Centre has 
not been made out given my findings about the limited triggers for Mr Gatera’s PTSD.  It is also my view that it is unnecessary 
to deal with these claims given my finding that Mr Gatera should continue as an AIN at the Centre undertaking his normal 
duties except for working with mechanically ventilated patients in the VU. 

187 It appears that Mr Gatera has not been working at all at the respondent’s premises since this application was heard and after the 
hearing the Commission received a copy of a medical certificate, certifying Mr Gatera as being fit to return to work as an AIN.  
I therefore find that there is no impediment to Mr Gatera returning to work at the Centre as an AIN. 

188 The parties will be given seven days to confer on orders to issue in light of my findings, taking into account that Mr Gatera is 
to be reinstated as an AIN at the Centre, without being rostered to work in the VU, from the date he ceased working as an AIN 
and that he be reimbursed any salary and any other entitlements owing to Mr Gatera due to him being prevented by the 
respondent from undertaking his role as an AIN at the Centre. 
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Representation 
Applicant Mr M Clancy 
Respondent Ms J Auerbach (of counsel) 
 

Order 
WHEREAS on 16 November 2011 the Commission issued Reasons for Decision with respect to this matter; and 
WHEREAS the parties were directed to confer and advise the Commission within seven days as to appropriate orders to give effect 
to the Reasons for Decision; and 
WHEREAS as the parties were unable to reach agreement in relation to the orders to issue a conference was convened on 
6 December 2011; and 
WHEREAS at this conference the applicant advised the Commission that Mr Mussa Gatera had resigned his employment with the 
respondent; and 
WHEREAS at the conclusion of this conference the parties were given further time to have discussions about finalising this matter; 
and 
WHEREAS on 16 February 2012 the Commission convened a further conference; and 
WHEREAS at the conclusion of this conference the parties advised the Commission that they had reached a settlement in respect of 
the application; and 
FURTHER the parties agreed to execute a Deed of Settlement containing the terms of this settlement; and 
WHEREAS as the parties have reached a settlement in relation to this matter the Commission has formed the view that the matter 
should be discontinued; 
NOW THEREFORE having heard Mr M Clancy on behalf of the applicant and Ms J Auerbach of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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CatchWords : Reprimand imposed on a teacher - Principles of natural justice reasonable - Alleged 
misconduct - Disciplinary process - Was the investigation and inquiry reasonable in the 
circumstances

Legislation : s 44 Industrial Relations Act 1979 
  Part 3, Div 5, s 64(a), s 78, s 80, s 81, s 81(2), s 83, s 84, s 85, s 86, s 86(3) Public Sector 

Management Act 1994 
  s 3, s 64, s 64(2), s 64(3), s 233, s 235(1)(b), s 236(2), s 237(d), s 240 School Education Act 

1999 
  reg 38 School Education Regulations 2000 
  s 58 Interpretation Act 1984 
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Case(s) referred to in reasons: 
Briginshaw v Briginshaw (1938) 60 CLR 336 
Civil Service Association of Western Australia Inc v Director General of Department for Community Development 
[2002] WASCA 241 
George v Rockett (1990) 170 CLR 104 
Ireland v The Director General, Department of Health [2008] WAIRC 00297; (2008) 88 WAIG 489 
Johnston v Mance, Acting Director General Department of Education [2002] WAIRC 06155; (2002) 83 WAIG 1553 
Jose Rodriguez v Parks Industries Pty Ltd [2003] WAIRC 08443; (2003) 83 WAIG 1395 
Paton v Sydney Press Club 47 WN NSW (NSW) 57 
The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers – Western Australian Branch and 
Another v PCH Group Pty Ltd and Others [2005] WAIRC 02863; (2005) 85 WAIG 3884 
The State School Teachers’ Union of W.A. (Incorporated) v Paul Albert, Director General, Department of Education and Training, 
[2007] WAIRC 00020; (2007) 87 WAIG 256 
 

Reasons for Decision 
1 The current matter is an application referred pursuant to s 44 of the Industrial Relations Act 1979 (WA) (the Act) by The State 

School Teachers' Union of WA (Incorporated) (the applicant union) on behalf of its member Ms Stephanie Scott, a teacher 
employed by the Director General, Department of Education (the respondent) and located at Three Springs Primary School in 
the mid west region of Western Australia.  
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2 Conciliation proceedings did not resolve the dispute and accordingly the matter was referred for hearing and determination as 
follows:   

1. This matter is referred pursuant to s 44 of the Industrial Relations Act 1979 (the Act) to the Western Australian 
Industrial Relations Commission (the Commission) by The State School Teachers' Union of WA (Incorporated) 
(the applicant), on behalf of its member, Ms Scott, a teacher employed by the Director General, Department of 
Education (the respondent) and located at Three Springs Primary School in the mid west region.   

2. The substantive issue for determination in these proceedings is whether the respondent’s decision to reprimand 
Ms Scott was reasonable in the circumstances. 

3. A further issue relating to the aforementioned issue is whether the respondent can demonstrate that insofar as was 
within its power, before reprimanding Ms Scott, it conducted as full and as extensive as possible an investigation 
into all of the relevant matters surrounding the alleged misconduct as was reasonable in the circumstances.  The 
respondent must be able to demonstrate it gave Ms Scott every reasonable opportunity and sufficient time to 
answer all allegations and whether it afforded the applicant’s member, natural justice and procedural fairness. 

4. The respondent asserts it honestly and genuinely believed there were reasonable grounds to sustain the belief 
based on the information available at the time that Ms Scott was guilty of the misconduct as alleged. The 
respondent will need to demonstrate that it took into account any mitigating circumstances either associated with 
the misconduct or alternatively, Ms Scott’s work record, and, having taken such matters into account, that the 
alleged misconduct justified a reprimand. 

5. The applicant submits that the disciplinary process has not been conducted in accordance with the relevant 
statutory provisions, and further that the respondent failed to give adequate consideration to the statutory 
provision that authorises a teacher to interact with a student in certain circumstances having regard to reg 38 of 
the School Education Regulations 2000.  Further, the respondent merely relied on a vague and poorly 
characterised notion of Ms Scott’s behaviour in order to ground its reprimands against her. 

6. The applicant seeks a declaration that the disciplinary process, its findings and recommendations are null and void 
and of no effect and seeks an order to conclude that the respondent’s decision to reprimand Ms Scott on 23 March 
2011 be quashed and any other order considered relevant be issued.  

7. The respondent denies that the investigation or enquiry were flawed and further says that, if flaws are identified, 
they are not serious enough to cause the Commission to intervene to quash the respondent’s finding that 
misconduct has occurred.  The respondent denies that the grounds were unreasonable for believing that Ms Scott 
was guilty of misconduct and denies that a reprimand was outside the scope of proper dispositions of the matter. 

3 The respondent denies that the investigation or inquiry were flawed and further says that, if flaws are identified, they are not 
serious enough to cause the Western Australian Industrial Relations Commission (the Commission) to intervene to overturn the 
respondent's finding that misconduct has occurred.  The respondent submits that the grounds were reasonable, believing that 
Ms Scott was guilty of misconduct and submits that the reprimand as given, was within the scope of s 83 of the Public Sector 
Management Act 1994 (WA) (PSMA) (prior to the amendments of 17 September 2009).   

4 The disciplinary process relating to a number of children and subsequent reprimand relating only to Ivy Weir issued by the 
respondent related to a series of incidents at the Three Springs Primary School November 2009.  Although there was some 
conjecture as to the correct date of the Ivy Weir incident (the respondent repeatedly identified the wrong date from the outset 
right through to the reprimand issued by the Director General in 2011).  It is the Commission’s view that such an error whilst 
unfortunate, can be identified as one of administrative oversight as it was apparent to Ms Scott, the applicant union and the 
respondent as to the day in question being referred to.   
First Preliminary Issue  

5 The applicant union submitted at the outset of the hearing that the matter ought to proceed on the basis of the Commission 
considering the issue as a hearing de novo.  The applicant union relied on the decision of Johnston v Mance, Acting Director 
General Department of Education [2002] WAIRC 06155; (2002) 83 WAIG 1553.  Commissioner Kenner in those reasons 
considered: 

Therefore, matters referred to the Commission pursuant to s 78(2) of the PSMA are not restricted to consideration by 
the Commission of the reasonableness of the employer's conduct, but the Commission may review the employer's 
decision de novo, as the circumstances warrant and determine the matter afresh and substitute its own decision for 
the employer's decision if that is appropriate. 

6 The respondent opposed the matter being heard as a hearing de novo.  If the hearing was turning on the reasonableness of the 
respondent’s decision then clearly the applicant union’s view as to inadequacies in the investigation were indeed relevant.  
Counsel for the respondent submitted that to proceed on the basis of a hearing de novo would mean children and teachers 
would need to be called to give evidence afresh and the applicant's member would be thoroughly questioned on the matters 
leading up to the disciplinary investigation and inquiry.  The respondent submitted this was not an appeal pursuant to s 78 of 
the PSMA but was a matter referred by a union pursuant to s 44 of the Act and therefore Johnston did not apply. 

7 The Commission issued a preliminary view that in considering matters such as those referred pursuant to s 44 of the Act such 
matters are not to be heard as a hearing de novo.  The parties were advised that the Commission’s written reasons would be 
issued at a later date.  However critical to this issue is that the incident(s) alluded to refer to children and their associated 
evidence.  What is critical is to ensure the applicant's member is dealt with fairly and in a just manner, particularly with regard  



364                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

to natural justice.  Additionally the Commission needs to appraise itself of the facts surrounding the circumstances of the day 
in question.  To that extent I rely on the transcript submitted in evidence, the evidence of the witnesses and the correspondence 
exchanged between the respondent and the applicant's member.   

8 As indicated in the hearing this is not a hearing de novo pursuant to s 78 of the PSMA where the children and adults were 
investigated in the inquiry and investigation.  What is important is the memorandum of matters as referred for hearing and 
determination pursuant to s 44 of the Act: 

Whether the respondent’s decision to reprimand Ms Scott was reasonable in the circumstances. 
The further issue relating to the aforementioned issued is whether the respondent can demonstrate that insofar as within 
its power, before reprimanding Ms Scott, it conducted as full and as extensive as possible an investigation into all of the 
relevant matters surrounding the alleged misconduct as was reasonable in the circumstances.  The respondent must be 
able to demonstrate it gave Ms Scott every reasonable opportunity and sufficient time to answer all allegations and 
whether it afforded the applicant’s member natural justice and procedural fairness. 
The respondent asserts it honestly and genuinely believe there were reasonable grounds to sustain the belief based on the 
information available at the time that Ms Scott was guilty of the misconduct as alleged.  The respondent will need to 
demonstrate that it took into account any mitigating circumstances either associated with the misconduct or alternatively 
Ms Scott’s work record, and, having taken such matters into account, that the alleged misconduct justified a reprimand. 

Second Preliminary Issue 
9 In these proceedings the applicant union sought a declaration that the disciplinary process, its findings and recommendations 

be declared null and void and of no effect and sought an order to conclude that the respondent’s decision to reprimand 
Ms Scott on 23 March 2011 be quashed and any other order considered relevant be issued by the Commission. 

10 The respondent denied that the investigation or inquiry were flawed and further declared that, if flaws were identified, such 
flaws were not serious enough to cause the Commission to intervene and overturn the respondent's finding that misconduct had 
occurred.  The respondent denied that the grounds were unreasonable for believing that Ms Scott was guilty of misconduct and 
denied that the reprimand as given was outside the scope of the proper nature of the matter. 

11 The applicant's request was denied and the parties advised the reasons would issue later.  It is the Commission's view that the 
issue of procedural fairness was of particular relevance in the substantive proceedings as referred as to whether the respondent 
had proceeded in a fair and just manner an issue that had yet to be heard.  Accordingly, the parties were directed to proceed. 

Background 
12 Under the PSMA a legislative framework existed in Western Australia which, amongst other things provided for the 

administration of the public sector of Western Australia and the management of the public service and of public sector 
employment.  Relevant to the matters before the Commission, the PSMA included a procedure for bringing breaches of 
discipline against public sector employees, including teachers. 

13 On 14 December 2009 the respondent wrote to Ms Scott setting out six allegations of breaches of discipline.  Ms Scott 
responded by correspondence of 27 December 2009 pointing out that this was the first time allegations had been made against 
her in her 35 years as a teacher [45].   

14 Ms Scott pleaded not guilty to the charges.  The matter then progressed to the Director of Standards and Integrity who was 
delegated by the Director General of the respondent to make the decision as to whether the matter ought be progressed into an 
investigation.  The Director General determined an investigation ought be conducted into the six allegations.  The respondent 
then initiated an investigation pursuant to s 81(2) of the PSMA into the suspected breaches of discipline.  Two further 
allegations were made of physical contact, one from Corey Smith and the other from Zac Webb.  On 23 February 2010 Ms 
Scott was advised of these two further allegations and that given the nature of these new allegations the respondent issued Ms 
Scott with an order to leave the school premise pursuant to s 240 of the School Education Act 1999 (WA).  On 24 February 
2010 Ms Scott was served with a proposed order to leave the school premises: 

240. Employee may be ordered to leave school premises  
(1) If the chief executive officer suspects —  

(a) that a person employed at the premises of a government school may have committed a breach of 
discipline as referred to in section 80 of the PSMA (whether or not that section applies to the 
person); and 

(b) that the continued presence of the person on the school premises constitutes a risk to the safety or 
welfare of students on the premises, 

the chief executive officer may, by order in writing given to the person, require him or her to leave the 
school premises and remain away —  
(c) until —  

(i) in the case of a member of the wages staff, any relevant procedures have been followed; or 
(ii) in the case of a suspected breach of discipline dealt with under Part 5 of the PSMA — a 

decision is made under section 81(1)(b), 82A(2) or (3) or 88 of the PSMA; or 
(d) until the order is sooner revoked. 



92 W.A.I.G.                                        WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     365 
 

(2) The chief executive officer is to ensure that written reasons for issuing an order under subsection (1) are 
provided with the order. 

(3) A person must comply with an order given to him or her under subsection (1). 
Penalty: $5 000. 

(4) The power conferred by this section is in addition to the powers in Part 5 of the PSMA. 
15 On 5 March 2010 Ms Scott further responded denying the two further allegations made against her.  Ms Scott also made 

submissions against the foreshadowed intention to recommend issuing an order for her to leave the school premises.  Ms Scott 
contended that she had never used any physical force and had not ‘hit’ any student.  If any other contact had occurred she may 
have lightly tapped some students on the head with her fingers to get their attention.  In her submissions Ms Scott pointed out 
her unblemished record and contended that her presence at the school did not pose any potential risk to the safety and welfare 
of the students entrusted in her care and supervision.  Ms Scott drew the respondent’s attention to the lack of confidentiality in 
regards to her having become the subject of allegations and considering it within the parochial aspects of Three Springs, as a 
small and somewhat isolated town, it had given rise to a ‘mob mentality’ amongst members of the parent population and 
possibly some school staff. 

16 In a letter of 18 March 2010 the respondent advised Ms Scott that given the nature of the allegations it was believed it was 
inappropriate for her to remain at school during the disciplinary process and accordingly ordered her to leave the Three Springs 
Primary School and remain away until further notice.  While subject to this order Ms Scott was to continue to be employed in 
the role of teacher and would be required to work flexible hours totalling 75 hours per fortnight between the hours of 8.00 am 
and 5.00 pm.  Ms Scott would not be required to work during gazetted school vacation periods: 

While you are subject to this Order, you will continue to be employed in the role of Teacher.  You will be required to 
work flexible hours totalling 75 hours per fortnight between the hours of 8 am and 5 pm.  You will not be required to 
work during gazetted school vacation periods. 

(R1, tab 16) 
17 Mr Paul Broadbent, Senior Investigator, Standards and Integrity was appointed by Mr Eamon Ryan, Director, Standards and 

Integrity to conduct the investigation into the six initial allegations and the two subsequent allegations made against Ms Scott.  
The subject of the investigation was allegation 1 made by Tamara Dalgetty, allegation 2 made by Justin Dodd, allegations 3, 4 
and 5 made by Michael Metsemakers, allegation 6 made by Ivy Weir, allegation 7 made by Corey Smith and allegation 8 made 
by Zac Webb. 

18 On 11 May 2010 Ms Scott was advised by letter by Ms Sharon O’Neil, Director General of the respondent that the 
investigation had been completed and the applicant’s member was informed of the findings.  The Director General said: 

After considering all the material before me I have determined on the balance of probabilities that the following 
alleged breaches of discipline have not been established and therefore will be taking no further action in regard to 
those matters. 

(R1, tab 22)  
19 This reference related to the allegations made by Justin Dodd, Corey Smith, Zac Webb and two of the allegations made by 

Michael Metsemakers.  With respect to the allegation made by Tamara Dalgetty, one of the allegations made by Michael 
Metsemakers and the allegation by Ivy Weir misconduct was found.  Ms Scott was charged in accordance with s 83(1)(b) of 
the PSMA of committing serious breaches of discipline.  In accordance with s 86(1)(c) of the PSMA Ms Scott was given the 
opportunity to respond within 10 days.  Ms Scott’s response denying the charges was received by the respondent on 27 May 
2010.  

20 In essence there remained three charges.  On 28 May 2010 Mr Broadbent wrote to Mr Ryan proposing the matter in relation to 
Ms Scott progress to the next stage.  On 21 June 2010 the Director General wrote to Ms Scott advising her that it had been 
established that she no longer represented a significant risk to the safety and welfare of children at school and therefore the 
s 240 order no longer applied.  The order that had been issued pursuant to s 240 of the School Education Act 1999 was 
therefore revoked.   

21 The respondent progressed the matter to the next stage – pursuant to Part 5, Division 3 of the PSMA.  Ms Scott was advised by 
letter of 20 July 2010 that the matter would become the subject of a disciplinary inquiry pursuant to s 86(4)(a) of the PSMA 
and that Mr Ian Edwards had been appointed to conduct the inquiry.  The inquiry was to deal with the allegations of Tamara 
Dalgetty, Michael Metsemakers and Ivy Weir. 

22 The inquirer (Mr Ian Edwards) found that Ms Scott had not committed a breach of discipline with respect to charges relating to 
Tamara Dalgetty and Michael Metsemakers.  With respect to the charge relating to Ivy Weir the inquirer found Ms Scott had 
committed a breach of discipline.   

23 In his report in analysing the actions of Ms Scott with respect to Ivy Weir Mr Edwards found it necessary to assess the 
available evidence against two tests: 

Did Ms Scott hit Ivy Weir on the head with her hand? 
If so, was the degree of force used unreasonable or unnecessary to manage the student. 

24 Mr Edwards found the evidence obtained demonstrated that Ms Scott made intentional physical contact between her hand and 
Ivy Weir’s head.  Whilst there was a dispute as to the degree of force used Mr Edwards found that an amount of force was 
exerted by Ms Scott towards Ivy Weir.  Further, Mr Edwards gave evidence he found there was no evidence to show that the  
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degree of force used was reasonable or necessary to manage Ivy Weir or to maintain or re-establish order. Mr Edwards 
recommended that an appropriate sanction was a reprimand.  Before imposing the sanction Ms Scott was provided with an 
opportunity to submit written reasons as to why the respondent should not take the proposed course of action.   

25 Mr Ryan in evidence stated he thought a reprimand was appropriate in relation to the circumstances given that a student had 
been tapped on the head.   

I thought it was demeaning, I thought it was unreasonable, I thought it was intimidatory, condescending, and I 
didn’t think it was the professional way in which a teacher in a position of authority over a student should – 
should contact – should interact with that student. 

(ts 148) 
26 On 8 October 2010 Ms Scott was sent a copy of the draft report.  Ms Scott was provided with an opportunity to make a 

comment or submissions concerning any of the evidence, the inquiry process or the findings.  On 19 November 2010 Mr 
Amati on behalf of Ms Scott provided a response.  Mr Amati submitted that the inquiry had failed to prove the charge to the 
required reasonable level and therefore Ms Scott’s action toward Ivy Weir could not be deemed to represent misconduct and 
thereby no breach of discipline had been committed by Ms Scott.  Mr Amati submitted the charge be struck out. 

27 On 6 January 2011 Mr John Leaf, the Acting Director General wrote to Ms Scott informing her that he had received Mr 
Edwards’ report and having considered the report and the submission made by Mr Amati on behalf of Ms Scott had accepted 
its recommendation.  Mr Leaf determined to impose a sanction of a reprimand against Ms Scott.  The letter provided Ms Scott 
with the opportunity to submit written reasons why he should not take the proposed course of action.    

28 Ms Scott responded by letter dated 20 January 2011 confirming her position consistent with submissions she made on 19 
November 2010 that she did not agree with the penalty imposed.   

Applicant 
29 At the outset of the hearing the applicant union submitted the respondent had failed to provide Ms Scott with every reasonable 

opportunity or sufficient time to answer all allegations made against her in her capacity as a teacher therefore Ms Scott was 
denied natural justice and procedural fairness.  In considering this issue the applicant union has had regard for the process, the 
timing of the process and in particular the extenuating circumstances relating to the applicant's member.   

30 Also relevant is the applicant union’s interpretation of the provisions relating to reg 38 of the School Education Regulations 
2000 (WA) (the Regulations) as to whether it is appropriate at all to touch a child on the head.   

38. Supervision of students, restraint of persons: s. 119(2)(f), 123(1) and 244(1) 
  A member of staff of a government school may, in the performance of the person’s functions, take such action, 

including physical contact with a student or a student’s property, as is reasonable —  
(a) to manage or care for a student; or  
(b) to maintain or re-establish order; or 
(c) to prevent or restrain a person from —  

(i) placing at risk the safety of any person; or 
(ii) damaging any property. 

31 The applicant union submits that the disciplinary process was not conducted in accordance with the relevant statutory 
provisions.  Further, the respondent failed to give adequate consideration to the provision that authorises a teacher to interact 
with a student in certain circumstances having regard to reg 38 of the Regulations.  The applicant union asserts the respondent 
merely relied on a vague and poorly characterised notion of Ms Scott’s behaviour in order to ground the reprimand against her. 

32 The question for the Commission to consider were such errors significant enough to overturn the disciplinary warning made 
against Ms Scott in April 2010 (allegation 6) by the respondent.   

33 Ms Scott is currently employed by the Department of Education and has been, since 1972 a qualified teacher.  Ms Scott’s 
employment includes some 35 years’ experience including: 

(1) Roebourne Primary School; 
(2) Wyndham District High School (primary school classroom teacher); 
(3) Bellevue Primary School (2 years);   
(4) Singapore multi-national school – teaching English and other languages and other subjects (1 year);  
(5) Mount Barker Primary School; 
(6) Carnamah District High School (students at education risk); 
(7) St Hilda’s boarding house mother (6 months);  
(8) Mullewa District High School (year 8 students and one year 6 student) (2 years); 
(9)  Karoo Primary School (2 days per week teaching gifted and talented students) 
(10)  Karoo Primary School (2 days per week teaching years 5, 6 and 7); and 
(11) Three Springs Primary School 
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34 In her evidence, Ms Scott states that she is familiar with her duties and functions under the School Education Act 1999.  When 
asked in examination-in-chief to describe in what manner or in which way does she carry out her duties and functions, Ms 
Scott stated that she believed that ‘you’ve got to be extremely fair with students. You’ve got to demonstrate what you expect to 
get back from the pupils in your care’ (ts 21).  Ms Scott also stated that she is a firm but fair teacher who sets the parameters, 
and she operates within those parameters and expects her students to respond accordingly.   

35 Ms Scott gave evidence she had received an award for teaching when in 2001 she was nominated at Mullewa District High 
school by two students and an Aboriginal Aide, and had won the national excellence in teaching award and had to travel to 
Canberra to receive the award. 

36 Ms Scott submitted that teachers are always learning as every class presents with new learning experiences.  She stated that 
there are always new things being implemented and you never stop learning, in particular when there are different classes and 
different students. 

37 Ms Scott submitted in evidence what, in her view, the educational needs of a student coming to school were.  In circumstances 
where a child is coming to school because they are comfortable and safe, then they are going to approach a learning 
environment a lot more easily than if they are coming to school under duress.  Ms Scott stated that the classroom needs to be 
friendly and welcoming, and once you have established such an environment you have established your boundaries, then the 
core subjects of your curriculum can emerge. Ms Scott submitted in evidence students needed to learn how to socially adapt 
and ultimately to self-discipline.  Part of that is to learn how to make judgments and assessments for themselves incorporating 
all of the curriculum aspects of their school lives.   

38 When asked in examination-in-chief whether taking reasonable physical action may be one effective strategy in order to 
control and manage a student, Ms Scott stated that there would be certain circumstances where there would need to perhaps 
make physical contact with a child to maintain order and discipline.  When asked what sort of strategy would she use for 
discipline and control within the classroom and whether there would be an overarching rule Ms Scott testified that there could 
not be one rule that governs all, because situations are so different. 

39 Ms Scott was asked whether throughout her career had she ever been disciplined for any misconduct or breach of discipline.  
Ms Scott stated ‘No, I have not’ (ts 24).  Ms Scott was further asked had she been disciplined for abusing children, mistreating 
children or hitting children and again Ms Scott stated she had not.  Ms Scott was asked whether relationships were ever 
strained to which Ms Scott stated ‘Yes’ (ts 25).  When asked whether Ms Scott had ever used corporal punishment as hitting to 
discipline students, Ms Scott stated that she had not.  

40 Ms Scott was asked in cross-examination when she was first notified about the allegations that had been made against her.  In 
response she stated that she was notified on 16 December 2009 when Mrs Joan Gray advised her, after school hours that she 
had a meeting the next day with a person from the District Office because there had been allegations made against Ms Scott 
and Mrs Gray had put herself forward as a support person.   

41 Ms Scott stated that on 20 November 2009, the day of the alleged incident, she was working at Three Springs Primary School 
as a teacher.  Ms Scott stated that there was an interschool cricket carnival and a number of students had been taken to the oval 
to participate in a round-robin event. 

42 When asked if Ms Scott had ever been trained as to what is a reasonable degree of force, Ms Scott stated that she had not been 
trained.  She also stated that she had not been informed or received information regarding this. 

43 In her first letter of response regarding the incidents Ms Scott wrote on 27 December 2009 to Mr Eamon Ryan of the 
respondent: 

Dear Mr Ryan 
ALLEGATIONS OF MISCONDUCT YOUR REF: D09/0722970 
I refer to your letter dated 14 December 2009. 
In what follows, I respond, to the best of my ability and recollection, to the allegations made in your letter.  I note, 
however, that these allegations have been brought to my attention for the first time by your letter.  At no time has the 
Principal, any of the teachers, parents or students raised these allegations, or indeed, any allegations of misconduct 
against me.  I am surprised and disappointed that these allegations were not raised with me earlier, on an informal 
basis, to allow them to be dealt with without the need to escalate the issue to the level of the Department. 
Since the matter has now escalated to the Department, it is necessary for me to provide some background.  I teach a 
classroom of year 5, 6 and 7 students at the school and have done since 2004.  I am passionate about my work and 
do my best to understand each of the children in my care and their unique situation so as to give each child the best 
opportunity to reach his or her potential at the school.  I make sure that I know each child's parents and discuss with 
the parents each child's progress in any issues that might arise. 
I will now discuss each of the children named in your letter and respond as best as I can to the allegations made. 
Allegation 1  Tamara Dalgetty 

Tamara, in Year 5, is a good child and I am pleased with the progress she has made this year.  She is fairly quiet 
in class and not disruptive in any way.  I have regular contact with Narelle, Tamara's mother, who is an 
educational assistant at the school and we have often discussed how well Tamara is progressing. 
I have no recollection of the incident described in the allegation, or any memory that any incident occurred in 
the art room.  I don’t teach art class or supervise the children during art class and have no recollection of even  



368                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                   92 W.A.I.G. 
 

being in the art class with Tamara.  I deny that I have ever pulled her or any student by the collar in a way that is 
forceful or in any way inappropriate and, to the best of my recollection, I have not been involved in any incident 
with Tamara involving Ivy’s badge. 

Allegation 2  Justin Dodd 
I have been Justin’s teacher from Year 5 to Year 7.  Justin's elder brother is a former student of mine and I know 
his mother, Clarissa, well and have had substantial contact with her.  I have noticed some changes in Justin's 
behaviour this year and have discussed this with his mother at length to see whether any of this relates to 
difficulties at home, in particular issues regarding whether Justin's future living arrangements are to be with his 
mother or his father.  I have given Justin a lot of support and encouragement during the time that I have taught 
him, and have focused on giving him rewards for his positive or improved behaviour when opportunities arise. 
I do recall an event on which this allegation is probably based however my recollection of the event is quite 
different to that described in your letter.  In particular, the event did not involve Justin being sent out of an art 
class and did not involve me hitting him with a book.  My recollection of the incident is that on this particular 
occasion I was exasperated with Justin for some reason which I cannot now recall and I was giving the book to 
him.  I thrust the book towards him as he moved towards me and the book made contact with his stomach.  I did 
not intend to make contact with Justin and it was certainly not my intention to hit him or punish him.  There was 
no response from Justin to suggest that he had been hurt in any way, nor did he express any surprise, shock or 
give any indication that he was upset by the physical contact with the book.  Justin is good at sport and is not a 
precious or sensitive boy.  He is constantly engaged in rough play with other boys in the playground and I am 
certain that this accidental contact did not cause him any distress at the time. 

Allegations 3, 4 & 5  Michael Metsemakers 
Michael is in year 6 and I have been his teacher for 2 years.  Michael is a fairly troubled boy and has had some 
difficulty with his behaviour both in the classroom and outside the school.  Michael was fairly reclusive when 
he first came to the school and has shown some signs of emotional difficulties which I have discussed with his 
mother.  I am in regular contact with Margariet, Michael's mother, in particular because she works as a cleaner 
at the school and also cleans my house.  I have a good relationship with Michael and he has, in the past, come to 
me directly to assist him with troubles he has had outside of the school. 
Regarding the allegation that I hit Michael on the back of the head with my hand, I don’t recall a specific 
incident on which the allegation is based and I can categorically say that I have never hit Michael or any student 
on the head with my hand.  I have tapped students on the head with my fingers to get their attention or to get 
them refocussed.  Tapping a child on the head this way could not be painful and could not be perceived as 
humiliating or inappropriate in any way. 
With regard to the allegation about hitting Michael with a dictionary, I do recall an event on which this 
allegation may have been based.  I banged the dictionary on the desk saying words like ‘here, use this’.  The 
dictionary was a soft cover book, about the size of a paperback novel.  I don’t recall that the dictionary hit his 
hand, but in any event I would have noticed if there was any pain reaction or indication from Michael that I had 
hurt him physically or upset him in some way.  I did not intend to make contact with Michael and if I did, the 
contact was accidental. 
With regard to the allegation that I hit Michael in the face with papers I was holding in my hand, I do not recall 
this incident and would be very surprised if any incident occurred that could reasonably be described as it is in 
your letter.  Certainly, I have never rolled up any papers and struck Michael or any other child in the face with 
papers or anything else.  If I ever did accidentally make contact with Michael with papers in my hand, this 
contact would have been entirely unintentional and I would certainly have remembered it if it had caused pain 
or upset the child.   

Allegation 6  Ivy Weir 
I have been Ivy’s teacher since year 5.  She is now in year 7, and was the top student academically of the four 
year 7 students.  Ivy is a clever and vibrant girl and can be full of fun.  She has a strong personality and is the 
natural leader of the class.  This year, corresponding with her adolescence, Ivy has become difficult at home and 
rather insolent, rude and silly at school.  Ivy's parents, Sharon and Rob, are very supportive and involved with 
the school.  Her parents and I have discussed her changed behaviour and attitude both at home and at school and 
have been working together to support Ivy in an effort to get the balance back in her life.  To this end I have 
been particularly careful to offer positive encouragement and reward when she has demonstrated responsible 
behaviour. 
With regard to the allegation that I hit Ivy on the back of the head with my hand I deny that I have ever hit Ivy 
(or indeed any other student) on the head.  I recall an incident involving Ivy on which this allegation may have 
been based.  This was, to the best of my recollection, at a cricket match and Ivy was misbehaving on the oval.  I 
had tapped Ivy with my fingers (not with my hand) on the head whilst telling her to stop misbehaving.  The 
force with which my fingers struck her head was not sufficient to cause any pain or discomfort and Ivy did not 
react in a way that indicated she was hurt or upset. 

I would like to conclude by saying that these allegations have completely shocked and upset me and I am struggling 
to understand how any of the dealings I have had with my students past or present could be interpreted in the manner  



92 W.A.I.G.                                        WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                     369 
 

described in your letter.  I am passionate about my teaching and always strive to provide an environment in which 
every student feel safe, supported and encouraged to reach his or her potential.  I would never intentionally or 
knowingly cause harm or hurt to any child in my care. 
Please let me know if you require any further information.  
Yours sincerely  
Stephanie Scott 

44 Ms Scott confirmed she returned to her position after the Christmas holidays following which two more allegations were 
received in February 2010.  Ms Scott stated she then received a s 240 notice which took effect on 18 March 2010.  In cross-
examination Ms Scott was asked whether she took any formal action to have the s 240 notice lifted once it was imposed, and in 
response Ms Scott responded that she did not know such action was able to be taken.  In cross-examination Ms Scott stated that 
she had been placed in the computer room for about a month from the time the new allegations had come in until the s 240 
notice had taken effect. 

Respondent 
45 It was the submission of the respondent that the determination of the Commission is to answer the question as to whether the 

actions complained of were sufficient to ground misconduct as per the PSMA.  Only in the event that the Commission 
determines Ms Scott’s action on the relevant day in question do not amount to misconduct is the Commission then able to 
intervene to consider whether the subsequent actions taken by the respondent were unfair in all the circumstances, having 
regard for the principles of procedural fairness.   

46 Mr Paul David Broadbent gave evidence for the respondent.  Mr Broadbent gave evidence that he is employed as a senior 
investigator for the respondent and was employed to carry out an investigation in particular into six allegations against 
Ms Scott.  Subsequent to the submission of the six allegations a further two allegations arose and Mr Broadbent was asked to 
follow the same process in relation to those two additional investigations.  In total, Mr Broadbent conducted an investigation 
relating to eight allegations.  Mr Broadbent gave evidence that he found in relation to three of the eight allegations there was 
evidence sufficient to have the matter go further.  The witness gave evidence that once his investigation was complete the 
decision as to whether the matter went further was not up to him but was an issue for the Director General of the Department 
of Education for the Director of Standards and Integrity to progress the matter. 

47 Mr Broadbent gave evidence that once his investigation was completed final findings were not made by him upon the 
conclusion of his investigation as to what action may be taken.  In cross-examination Mr Broadbent denied he had ever been in 
charge of a classroom of children or indeed as a teacher.  The witness gave evidence that there was a potential for there to be a 
‘mob mentality’ in a small town such as Three Springs between parents and children, a matter he had taken into account in his 
investigation. 

48 Mr Eamon Ryan then gave evidence for the respondent as the Acting Executive Director for Professional Standard and 
Conduct with the respondent.  In evidence the witness gave evidence the division in which he was involved had responsibility 
for four areas; order and risk management; criminal history and screening of employees; legal services and freedom of 
information and also Standards and Integrity.  The witness gave evidence he also provided strategic oversight of the four areas.  
Mr Ryan gave evidence that Standards and Integrity included disciplinary matters.  In relation to the investigation and inquiry 
into Ms Scott which took place principally in 2010 at that time Mr Ryan gave evidence he was the Director of Standards and 
Integrity. 

49 Mr Ryan gave evidence as to the framework that the respondent would undertake in relation to Ms Scott in the case of a 
reasonable suspicion arising.  First of all in the case of a reasonable suspicion arising the respondent would write to Ms Scott 
outlining the allegation and giving her an opportunity to respond, assessing her response if she chose to make a response and 
then making a decision as to whether the matter was resolved satisfactorily or whether or not to proceed with an investigation.  
In this case the respondent determined to proceed with an investigation at the conclusion of which the person undertaking the 
report would prepare an investigation report to Mr Ryan through their team leader.  If there was to be an adverse finding it 
would go to the respondent so they would have an opportunity to respond before a final recommendation would be made to the 
Executive Director and on through the Director General for a final decision and determination.   

50 Mr Ryan wrote to Ms Scott on 16 July 2010: 
PRIVATE AND CONFIDENTIAL 
Ms Stephanie Scott 
Kariba 
C/- Post Office 
ENEABBA    WA    6518 
Dear Ms Scott 
I acknowledge receipt of your letter dated 26 May 2010, in which you deny the charges brought against you in respect to 
serious breaches of discipline. 
This matter will now become the subject of a disciplinary inquiry pursuant to section 86(4)(a) of the Public Sector 
Management Act 1994 (Act).  I have appointment Mr Ian Edwards to conduct the inquiry into the following breaches of 
discipline: 
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1. It is alleged that you committed a breach of discipline contrary to Section 80(c) of the Act in that 

between 20 July 2009 and 6 November 2009, while employed as a school teacher, you used an 
unreasonable degree of physical force against a student. 

Particulars 
i. Between 20 July 2009 and 6 November 2009, you were teaching at Three Springs Primary School. 
ii. Whilst dealing with a student, namely Tamara Dalgetty (Tamara), for wearing a badge belonging to student Ivy 

Weir, you took hold of Tamara’s collar and pulled her outside the art room. 
iii. The degree of force you used was not reasonable or necessary to manage the student. 

2. It is alleged that you committed a breach of discipline contrary to Section 80(c) of the Act in that 
between 12 October 2009 and 6 November 2009, while employed as a school teacher, you used an 
unreasonable degree of physical force against a student. 

Particulars 
i. Between 12 October 2009 and 6 November 2009, you were teaching at Three Springs Primary School. 
ii. Whilst dealing with a student, namely Michael Metsemakers (Michael) in classroom 5, you hit Michael on the 

hand with a dictionary. 
iii. The degree of force you used was not reasonable or necessary to manage the student. 

3. It is alleged that you committed a breach of discipline contrary to Section 80(c) of the Act in that on 
20 November 2009, while employed as a school teacher, you used an unreasonable degree of 
physical force against a student. 

Particulars 
i. On 20 November 2009, you were teaching at Three Springs Primary School. 
ii. Whilst dealing with a student, namely Ivy Weir (Ivy) on the oval, you hit Ivy on the back of the head with your 

hand. 
iii. The degree of force you used was not reasonable or necessary to manage the student. 
The inquirer may find, in respect to each charge, that: 
1. no breach of discipline is found, in which case, no further action will be taken; or 
2. a minor breach of discipline is found, in which case you may be reprimanded, or fined an amount not exceeding 

one day’s pay, or be reprimanded and fined an amount not exceeding one day’s pay; or 
3. a serious breach of discipline is found in which case you may be reprimanded, transferred to another public sector 

body or transferred to another office, post or position within the Department, or fined an amount not exceeding 
five day’s pay, or your monetary remuneration will be reduced, or your classification level will be reduced, or you 
may be dismissed.  Except where dismissal occurs, the employing authority may impose any 2 or more of the 
above penalties. 

You will be notified of any interviews or meetings which you will be required to attend, and you may have present during 
any interview or meeting, a representative who is capable of providing advice to you. 
Again, confidential support services are available to employees of the Department and their immediate family through an 
Employee Assistance Program.  Should you wish to avail yourself of these services, please contact PRIMEXL Employee 
Assistance Services on 9492 8900 or 1800 674 188 for regional areas. 
If you have any questions in relation to this matter, please do not hesitate to contact Mr Ian Edwards, Senior Investigator, 
of the Standards and Integrity Directorate, on 9264 5781. 
Yours sincerely 
EAMON RYAN 
DIRECTOR 
STANDARDS AND INTEGRITY 

51 Mr Ryan gave evidence as to the range of final decisions and determinations that could be made at that point in time ranging 
from a minor breach of discipline in such a case to be a reprimand or a fine of one day’s pay through to, in the case of a serious 
case of discipline then there may be a subsequent inquiry at the end of which the range of penalties might extend from a 
reprimand through to termination and a number of penalties in between.   

52 Mr Ryan gave evidence that an inquiry is carried out under Part 5 of the PSMA and an inquirer has a degree of independence 
and the inquirer’s findings are binding on the Director General unless of course such findings are overturned by a Tribunal.  
However the Director General does have some discretion under the Act in relation to penalty.   

53 Mr Ryan gave further evidence that the Director General would need to take into account the evidence presented in Mr 
Edwards’ report and the conclusion that he had reached.  The witness informed the Commission that he thought a reprimand 
was appropriate in relation to the circumstances in particular in relation to the conduct of Ms Scott:   
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I didn’t think that the conduct of – of tapping a student on the head was appropriate.  I thought it was demeaning, I 
thought it was unreasonable, I thought it was intimidatory, condescending, and I didn’t think it was the professional way 
in which a teacher in a position of authority over a student should – should contact - should interact with that student.   

(ts 148) 
54 Mr Ryan gave evidence that a more professional way of interacting with the student would have been verbal chastisement.   
55 In cross-examination Mr Ryan’s responsibilities had to be complied with in order to issue a s 240 under the School Education 

Act 1999.  Mr Ryan confirmed he was aware of the requirements and further that it had to be a matter put in relation to s 80 of 
the PSMA, in other words it had to be a disciplinary matter on foot.   

56 Mr Ryan indicated in evidence that a s 240 matter was issued by the respondent given there were a number of other issues, 
namely three separate lots of allegations suggesting there was an escalation of issues on foot.  There was a concern there may 
be an escalation of complaints regarding physical contact between a teacher and student(s) and there were concerns that the 
students would then be placed at risk in relation to their safety or welfare.  In such circumstances a decision is essentially a risk 
management decision that is made by the respondent.  Given there were eight allegations, seven of which were struck out and 
ultimately, after an investigation the last allegation remaining resulted in the respondent issuing a reprimand, the respondent 
thought it necessary to issue a s 240:   

We didn’t have the benefit of the full investigation and a subsequent inquiry process.  So there was, from my recollection, 
there was nothing to suggest that any of those complaints were malicious or vexatious. 

(ts 158) 
57 Mr Ryan was asked to consider whether he thought s 64(1)(e) of the PSMA was relevant in terms of maintaining discipline.  

Mr Ryan was asked as to why the investigation or inquiry process into Ms Scott had gone on for such a long period of time.  
The witness replied the length of time these matters had taken had been of concern since he commenced the job.  In response 
the witness replied ‘it is a function of the degree of detail to which we are required as investigators to go to’.  In response the 
witness replied ‘we have to be thorough and comprehensive to be fair to all of the parties’.  It was also a function of the 
legislation as it was then was (prior to the 2009 amendments to the PSMA).  The respondent gave evidence he was very 
conscious of the implications of the timelines and that was why the respondent had been working so hard to attempt to reduce 
the impact to see that matters were turned over as quickly as possible.  However unfortunately the witness gave evidence such 
matters were not always turned over in weeks and sometimes they took time.  That length of time was taken into account when 
making the final recommendation to the Director General.  

58 Mr Ryan gave evidence that he considered the impact that this has had on Ms Scott has indeed been significant as it has indeed 
on the school environment in Three Springs as the inquiry and investigation have progressed.  That clearly has been 
understood.   

59 Mr Ian Edwards gave evidence for the respondent.  His current occupation was Integrity and Standards Officer for Curtin 
University however he used to work for the respondent as Senior Investigator until January 2011 commencing in August 2008 
and prior to that he was a police officer.  During that time the witness gave evidence he was charged with inquiring into several 
charges against the applicant’s member Ms Scott, a total of three charges.  One of the charges was that Ms Scott had used an 
unreasonable degree of physical force against a student by the name of Ivy Weir.   

60 Mr Edwards gave evidence that his task was to examine each of the charges to ascertain whether there was sufficient evidence 
to substantiate the charges.  The witness gave evidence that his decision ultimately was binding upon the Director General.  
The witness gave evidence that as part of his inquiry into the matter generally he listened to other interviews which had been 
conducted by his colleagues.  He conducted a number of interviews himself and then reviewed the available information before 
reaching a conclusion.  He did not read Mr Broadbent’s investigation report. 

61 The witness interviewed Ms Tamara Couper, Mr Mark Gledhill, Ms Norma Tressader and Ms Scott.  The witness provided 
clarification that Ms Tressader was someone who worked at Three Springs Primary School.   

62 The witness gave evidence that he reached a conclusion that there was sufficient evidence to substantiate the allegation that Ms 
Scott had used an unreasonable degree of physical force against Ivy Weir a student on the cricket oval during a carnival.  The 
evidence was drawn from a number of separate witness interviews.  In particular, Mr Edwards gave evidence he relied upon 
interviews conducted with Ivy Weir, an interview conducted with another student, an interview conducted with Mr Gledhill 
(the principal) an interview conducted with Ms Couper, and an interview conducted with Ms Scott.   

63 In relation to the student interviews Mr Edwards gave evidence an interaction had taken place with Ms Scott.  This was 
corroborated by Ms Couper and that an interview had taken place with Mr Gledhill providing information which related to the 
state of agitation of Ivy Weir following the alleged incident.   

64 Mr Edwards gave evidence that Mr Gledhill was on the cricket oval the day of the alleged incident and that Ivy Weir came to 
him after the incident took place and she appeared very upset and in a state which he had not seen her previously.  She said she 
had been hit by Ms Scott.  The witness gave evidence Ms Scott when interviewed, said she had made physical contact between 
her hand and the head of Ivy Weir.  There was debate about the amount of force which was used.  The witness demonstrated 
that physical contact had taken place and that there needed to be a determination about whether that physical contact was 
reasonable in the circumstances.  Mr Edwards gave evidence his conclusion was that it was not reasonable in the circumstances 
given that he thought there were a number of alternative measures which could have been used and that the use of physical 
force towards a student in such a situation was not reasonable.  Such alternatives could have been for example, Ivy Weir could 
have been spoken to, she could have been verbally reprimanded, she could have been sent to another place, she could have 
been asked to remain with Ms Scott for the duration of the carnival; a number of alternatives which would not involve the use 
of physical force.   
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65 Mr Edwards when referring to reg 38 of the Regulations indicated that a teacher may use physical force towards a student in 
certain circumstances and that such force must be reasonable.  The witness was asked by the Commission whether in making 
his determination whether the level of force was reasonable or not to which he replied he considered it was unreasonable. 

66 Mr Edwards gave evidence that in his view the Regulations in particular reg 38 provided that a member of staff could use 
physical towards a student in certain circumstances and that such force should be reasonable.   

67 In cross-examination the witness was asked to re-read an interview that had occurred between himself and Mr Gledhill 
regarding the incident concerning Ivy Weir:   

Ivy came and saw me on the day which we were running the cricket, the cricket carnival as such and it was quite hectic.  
And Ivy said Oh Mrs Scott, Mrs Scott just hit me.  And I thought ‘Oh no’.  And I looked at her and she seemed, seemed 
fine.  I think I asked her how she was and all that thought of thing and she was alright.  And I thought, I probably wasn’t 
too sure right then and there because I had spoken, … the other allegations had already gone through and I had sent stuff 
through to Standards and Integrity.  I must have spoken to Paul Broadbent by then and he said I was not to tell, not to 
mention anything to Mrs Scott as to the allegations because they would interfere with the case or, that wasn’t the words, 
but it was something like that. 

(R2, tab 3,pg 4) 
68 In cross-examination Mr Edwards agreed that Ivy Weir’s demeanour at the time physically appeared fine.  The witness 

concluded that the evidence: 
The evidence obtained shows that the respondent made intentional physical contact between her hand and Ivy Weir’s 
head.  Whilst there is dispute as to the degree of force used it is found that an amount of force was exerted by Ms Scott 
towards Ivy Weir.  This finding is based upon the accounts of Ivy Weir, Kayla Dodd, Ms Couper, Mr Gledhill and Ms 
Scott.  Further, there is no evidence to show that the degree of force used was reasonable or necessary to manage Ivy or to 
maintain or re-establish order.  This is the contact that is alleged in the charge. 

(R1, tab 44, 3.25) 
69 Mr Edwards declared and made the following findings that: 

(a) Ms Scott did engage in the conduct alleged in the charge that is she made intentional physical contact between her 
hand and Ivy Weir’s head; 

(b) Furthermore there is further evidence on which to assess that Ms Scott committed the act; and 
(c) Furthermore the actions of Ms Scott were unauthorised by reg 38 of the Regulations. 

70 It was found by Mr Edwards in his capacity as senior investigator then of Standards and Integrity that Ms Scott’s conduct 
amounted to misconduct and although the charge was classified as a serious breach of discipline the degree of physical force 
used was relatively minor and for this reason it was recommended the appropriate penalty should be a reprimand.   

Applicant’s Conclusions 
71 This particular matter was referred pursuant to s 44(9) of the Act.  The applicant’s member is considered to be a member of 

teaching staff as per the legislative provision of the respondent’s employees, employed pursuant to s 235(1)(b) Categories of 
staff of the School Education Act 1999 and is employed by the respondent pursuant to s 236(2) Provisions applicable to 
teaching staff, other officers and wages staff of the School Education Act 1999.  As a teacher in a public school, Ms Scott is 
formally classified to be a teacher other than a school administrator as per s 237(b) Classification of teaching staff of the same 
act.   

72 The applicant union drew the attention of the Commission to the fact that the School Education Act 1999 categorises and 
classifies a teacher with grade legislative particularity and specificity.   

73 Section 64 specifies what functions, including duties and responsibilities a teacher is to carry out at school and the performance 
of their professional work including functions under the School Education Act 1999.  Section 64 provides functions of 
teachers: 

(1) The functions of a teacher in a government school are —  
(a) to foster and facilitate learning in students;  
(b) to give competent instruction to students in accordance with —  

(i) the curriculum;  
(ii) standards determined by the chief executive officer; and 
(iii) the school’s plan referred to in section 63(1)(e), 
and to undertake the preparation necessary to do so; 

(c) to undertake regular evaluation and reporting of the progress of students within the terms of the school 
plan referred to in section 63(1)(e);  

(d) to be answerable to the principal for the educational achievement of students under his or her instruction; 
(e) to supervise students and to maintain proper order and discipline on their part; 
(f) to carry out administrative duties to meet organizational requirements relevant to the teacher’s functions; 

and 
(g) perform any other prescribed function assigned by the chief executive officer. 
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(2) The functions set out in subsection (1) have effect subject to —  
(a) this Act;  
(b) the instructions of the chief executive officer; and 
(c) the direction and control of the principal. 

74 The applicant union considered s 47 of the Interpretation Act 1984 (WA) subsidiary legislation made by Parliament of one of 
its enacted acts is to be interpreted or deemed to have been made under the written law that authorises it.   

75 The applicant union submitted that the notion of exercising physical action must be reasonable which clearly turns on the facts 
and circumstances in which it takes place.  That in turn imports an objective standard.  There needs to be considered, in the 
process of this, determining whether a physical action is reasonable or not.   

76 The applicant union submitted and drew the Commission’s attention to the fact that in accordance with the legislative 
provisions of the School Education Act 1999 and associated regulations, to take physical action as is reasonable is part of the 
function that might be exercised by a member of teaching staff whilst carrying out teaching functions at a school whilst being 
entrusted with the supervision of students.   

77 The applicant union submitted it to be indisputable that a teacher who has been required to manage effectively and maintain 
order amongst young children within the institution of a school setting is entrusted with the responsibility of directly 
supervising students.  In this setting it is the teacher’s responsibility for the management and control of students and he or she 
may form an opinion or belief that there may be reasonable grounds to believe that it is appropriate to engage in physical 
action as is reasonable within the prevailing circumstances so as to fulfil their functions as a teacher as per s 64(3) of School 
Education Act 1999. 

78 The applicant union submitted that the forming of such an opinion or belief whilst necessarily subjectively reached by a 
teacher cannot be grounded in the abstract.  Within a specific set of objective circumstances it ought be reasonably or plausibly 
conceived or grounded in objective circumstances.  There must be present some objective reason or circumstances that may 
reasonably foster or induce the formation of such an opinion or belief.  As reported in the decision of The Automotive, Food, 
Metals, Engineering, Printing & Kindred Industries Union of Workers – Western Australian Branch v PCH Group Pty Ltd 
[2005] WAIRC 02863; (2005) 85 WAIG 3884.  The meaning of or definition of ‘reasonable ground to believe’ has been 
considered by the High Court in George v Rockett (1990) 170 CLR 104 [16] by Mason CJ with whom Brennan, Deane, 
Dawson, Toohey, Gaudron and McHugh JJ concurred: 

The objective circumstances sufficient to show a reason to believe something need to point clearly to the subject matter of 
the belief, but that is not to say the objective circumstances must establish on the balance of probabilities that the subject 
matter in fact occurred or exists. 

79 The applicant union submitted there was no onus of proof as the High Court decision went on to say: 
[T]he assent of belief is given on more slender evidence than proof.  Belief is an inclination of the mind towards assenting 
to, rather than rejecting, a proposition and the grounds which can reasonably induce that inclination of the mind may, 
depending on the circumstances, leave something to surmise or conjecture. 

80 The applicant union submitted a reasonable belief turns on the objective circumstances pointing to the subjective matter of 
belief. 

81 Turning to the question of law and particular the allegations made against Ms Scott in (R1, tab 7) the relevant allegation made 
by the respondent against Ms Scott reads as follows: 

6. It is alleged that you committed a breach of discipline, contrary to section 80(c) of the Public Sector 
Management Act, in that on 20 November 2009 while employed as a teacher, you used an unreasonable 
degree of physical force against a student. 

Particular 
i. On 10 (sic) November 2009, you were teaching at Three Springs Primary School. 
ii. Whilst dealing with a student namely, Ivy Weir, on the oval you hit Ivy on the back of the head with your 

hand. 
iii. The degree of force you used was not reasonable or necessary to manage the student. 

82 The applicant union submitted that their member had denied she had ever used an unreasonable degree of physical force 
against Ivy Weir, simply tapping Ivy’s head with her fingers without any degree of unreasonable force and further no distress 
was apparent.   

83 The applicant union considers a relevant issue which appears not to have been taken into account is the fact that the events that 
occurred on that day were the persistent changing behaviour; the carnival was outside and particularly noisy at the time; the 
fact that the event did not take place in the classroom setting wherein distractions are minimised and furthermore the fact that 
Ms Scott was a very experienced teacher of more than 30 years.  In 2002 the applicant’s member was awarded with the 
National Teacher of the Year Award for her outstanding teaching abilities.  There is no allegation or suggestion that Ms Scott 
attempted to carry out her job by doing anything other than tapping Ivy Weir.  The applicant union submitted that its member 
testified she does not regard herself as an infallible teacher and that there is always something to learn in the profession, 
however she does regard herself as a ‘caring professional, fair and well experienced teacher when dealing with students 
entrusting - entrusted in her care.  She, however, refuses to be reprimanded and prior to that suspended and humiliated, as well 
us (sic) unsupported by her principal for doing a job in the manner in which it is prescribed’ (ts 202). 
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84 The applicant union submitted that the respondent had attempted to unduly down play the importance of a reprimand and the 
associated humiliation that the applicant’s member had experienced following a lifetime of teaching and caring for students.   

85 The applicant union submitted in correspondence Ms Scott (R1, tab 9), denied she had ever used an unreasonable degree of 
physical force against Ivy Weir rather she had merely tapped Ivy Weir’s head with her fingers without any degree of 
unreasonable force.  Importantly no distress was apparent and Ivy Weir returned to order of her own volition.  The applicant 
union submitted that it appeared the respondent failed to take into account Ms Scott’s submission of what occurred that day.   

86 Ms Scott rejected the findings and conclusions of both the investigation and the inquiry (R1, tabs 21 and 45, dated 26 March 
2010 and 20 January 2011).  In addition to a recommendation to the respondent intending to issue a reprimand against her 
which Ms Scott also rejected the respondent nevertheless proceeded to impose and issue against Ms Scott on 23 March 2011 
(R1, tab 50).  The applicant union submitted the respondent had not only formed the view but was prepared to act on that view 
and had done so by deeming Ms Scott purportedly guilty of the alleged misconduct by in turn maintaining that such alleged 
misconduct is grounds for a breach of discipline as per s 81 of the PSMA.   

87 In considering what is misconduct the applicant union submitted the Commission ought have regard for the decision of the 
Industrial Appeal Court in Civil Service Association of Western Australia Inc v Director General of Department for 
Community Development [2002] WASCA 241 where Anderson, Parker and Hasluck JJ analysed and detailed the provision of 
Part 5 of the PSMA the meaning of ‘misconduct’ that could amount to a breach of discipline.  In doing so his Honour set out 
the relevant provisions [27]: 

I have already set out the relevant part of s 81.  The concept of ‘breach of discipline’ referred to in that section is to be 
understood in the light of the preceding section which is in the following terms: 

80. Breaches of discipline 
An employee who – 
(a) disobeys or disregards a lawful order; 
(b) contravenes –  
(i) any provision of this Act applicable to that employee; or 
(ii) any public sector standard or code of ethics; 
(c) commits an act of misconduct; or 
(d) is negligent or careless in the performance of his or functions,  
commits a breach of discipline. 

88 The applicant union submitted that Anderson J in the CSA case was referring to a public service officer employed pursuant to 
s 64(a) of the PSMA.  By comparison Ms Scott was employed pursuant to the School Education Act 1999, therefore her 
conduct must be evaluated not merely by reference to the objects of the PSMA but also by reference to the objects of the 
School Education Act 1999.   

89 The applicant union asserts that Mr Edwards saying that just because there has been physical contact the allegation is therefore 
proven.  Further, Mr Edwards and likewise Mr Broadbent had no regard for the functions of a teacher with the responsibility of 
supervising, managing and controlling students in and outside a classroom.  Mr Edwards failed to give consideration or due 
weight to the evidence in favour and instead gives favour or undue weight to aspects of evidence that are adverse or 
detrimental to Ms Scott without providing a reasonable explanation or reason.  The misguided weight disregards the relevance 
from Ms Scott’s statements which relate to objective singular circumstances outside the classroom and the difficulties 
associated with supervision and management of students.  Regrettably Mr Edwards does not appear to report any consideration 
of Ms Scott’s long and successful career in any of the findings made.   

90 The applicant union submits that Mr Edwards reaches the conclusions reflected in R1, tab 44 that are unsupported by 
mythological or consistency or cogency or analytical regard, taking into account and giving weight to the statements made by 
Kayla Dodd and Tamara Couper and making his so called findings on contradictory and uncorroborated evidence.  On the 
basis of such irregularities, in particular made by Mr Broadbent and Mr Edwards the investigation and inquiry, Mr Broadbent 
and Mr Edwards pre-judge Ms Scott as having committed the breach of discipline before they commence looking at the issues.  
Effectively the submission is that Mr Broadbent and Mr Edwards made their minds up at the beginning and in so doing they 
denied Ms Scott natural justice and procedural fairness.  Consequently, the applicant submits the respondent failed to afford 
Ms Scott the right to natural justice and procedural fairness as pursuant to Part 5 of the PSMA.  In Ireland v The Director-
General, Department of Health (2008) WAIRC 00297; (2008) 88 WAIG 489 [57], [59] and [63], Smith SC (as she then was) 
deals in some details with the nature of proceeding in Part 5 of the PSMA, asserting that the scheme of provisions require that 
nature justice and procedural fairness be afforded to respondent employers in applying the disciplinary process.  She states 
with respect to Part 5: 

These procedures make it plain that the employee suspected of a breach of discipline is to be afforded procedural fairness.  
A fundamental tenant of the rules of procedural fairness, that a decision-maker is not to prejudge whether a person has 
committed a breach of discipline. 

91 The applicant union submitted that it is apparent from the contents of the report in particular the report of Mr Edwards is that 
there were a set of non-congent sentences and statements which effectively had no bearings on the findings at the end.  On 
those grounds the applicant union submits that the report is irretrievably biased against Ms Scott which interprets the evidence.   
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92 The applicant union submitted that it was absolutely bewildering to understand how the conclusion could be drawn on the facts 
to find Ms Scott had used an unreasonable degree of physical force against a student.  The applicant union submitted that the 
common test reflected in Briginshaw v Briginshaw (1938) 60 CLR 336 is the test that applies regarding allegations of serious 
and moral wrong.  The respondent submits that the reprimand is a minor one.  As the applicant we submit when applying it to 
Ms Scott as a teacher, to her experience and to the environment in which it occurred one cannot but support the view that 
Ms Scott has ever used an unreasonable degree of force.   

93 Furthermore, the applicant submitted that ordering Ms Scott to leave the school premises was inappropriate in the 
circumstances and inconsistent with the objective concern for the safety of the children which is the test pursuant to s 240 of 
the School Education Act 1999.   

94 In concluding the applicant union referred to The State School Teachers’ Union of W.A. (Incorporated) v Paul Albert, Director 
General, Department of Education and Training [2007] WAIRC 00020; (2007) 87 WAIG 256.  The applicant union says that 
in this case Ms Scott is an employee of the respondent to whom appeal rights pursuant to s 78 of the PSMA apply.  To quote 
from that particular case which Harrison C who specified that: 

‘Substandard performance and disciplinary matters’, outlines the right of appeal to the Commission for relevant 
employees and there was no dispute and I find that Ms Heppolette is a relevant employee for the purposes of these 
proceedings and that the terms of s78 of the PSM Act applied to Ms Heppolette. 

In that context the applicant union says that this is applicable to this because it is an equal and a palpable matter. 
Respondent’s Conclusions 
95 Counsel for the respondent submitted that the issue before the Commission was that Ms Scott had tapped Ivy Weir with her 

fingers on the head whilst telling her to stop misbehaving and that ultimately the respondent had imposed a reprimand on Ms 
Scott for undertaking that activity.  The respondent’s case is that the imposition of a reprimand was reasonable and that the 
Commission would be only entitled to intervene if it was of the view that the imposition of the reprimand was outside the 
range of reasonable penalties that the respondent could have imposed if of course, the finding of guilt in relation to it was 
sustained.   

96 The respondent submits that there was misconduct and that the respondent had acted reasonably in imposing a reprimand.  
Even if the Commission had a different view in relation to matters it would not necessarily entitle the Commission to 
intervene.  It would require a finding on the part of the Commission that if Mr Edwards did something that he should not have 
done or come to a finding that he should not have done or the Department imposed a penalty that it should not have done in 
terms of it being outside the reasonable range of penalties or in some way that Mr Edwards’s findings were undermined by 
obtaining a critical flaw then under those circumstances there would be a right to intervene simply because the Commission for 
instance would have imposed in such circumstances a different penalty had the Commission been standing in the shoes of the 
Director General.  In such circumstances the Commission would not necessarily be authorised to intervene.   

97 The PSMA as at 17 September 2009: 
86. Procedure when charge of breach of discipline brought 

(3) Subject to section 89, if a respondent admits a charge under subsection (2) and the employing authority 
finds the charge to be proved the employing authority – 
(a) shall, if the charge is a charge of committing a breach of discipline consisting of disobedience to, 

or disregard of, a lawful order referred to in section 94(4), dismiss the respondent; or 
(b) may – 

(i) reprimand the respondent; 
(ii) transfer the respondent to another public sector body with the consent of the employing 

authority of that public sector body or, if the respondent is an employee other than a chief 
executive officer or chief employee, transfer him or her to another office, post or position 
in the public sector body in which he or she is currently employed; 

(iii) impose on the respondent a fine not exceeding an amount equal to the amount of 
remuneration received by the respondent in respect of the period of 5 days during which 
he or she was at work as an employee immediately before the day on which the finding of 
a breach of discipline was made; 

(iv) reduce the monetary remuneration of the respondent; 
(v) reduce the level of classification of the respondent; or 
(vi) dismiss the respondent, 

or, except when the respondent is dismissed under subparagraph (vi), take action under any 2 or more of 
the subparagraph of this paragraph. 

98 Counsel for the respondent then referred to further sections of the provision prior to the amendments as they occurred at 
17 September 2009: 

(8) If a directed person finds at the conclusion of a disciplinary inquiry that – 
(a) a breach of discipline was committed by the respondent, the directed person shall submit that finding to 

the employing authority and recommend to the employing authority that it act in relation to the respondent 
under subsection (3) as if the respondent had admitted the charge under subsection (2); or 
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(b) no breach of discipline was committed by the respondent, the directed person shall submit that finding to 
the employing authority and recommend to the employing authority that it notify the respondent of that 
finding and that no further action will be taken in the matter. 

(9) On receiving a finding and recommendation under subsection (8), the employing authority shall – 
(a) accept the finding; and 
(b) in the case of a recommendation made under – 

(i) subsection (8)(a) in relation to a charge of committed a breach of discipline consisting of 
disobedience to, or disregard of, a lawful order referred to in section 94(4), dismiss the 
respondent; 

(ii) subsection (8)(a) in relation to a charge other than a charge referred to in subparagraph (i), accept 
that recommendation and act accordingly in relation to the respondent, or decline to accept that 
recommendation and take such other action in relation to the respondent as could have been 
recommended under that subsection; or 

(iii) subsection (8)(b), accept that recommendation and act accordingly in relation to the respondent. 
99 Counsel for the respondent submitted that s 86(3) sets out the range of penalties commencing with a reprimand and working 

through to a dismissal.  A reprimand has its common everyday meaning which was submitted by Mr Matthews to be a 
warning: ‘don’t do this again’. 

100 It is important that it is not impacted by the conclusions Mr Broadbent has reached and therefore it does use the source material 
reached by Mr Broadbent.  Mr Edwards seeks to clarify some matters by speaking to someone who was not spoken to initially 
namely Mr Gledhill.  He spoke again to Ms Tamara Couper and Ms Scott and as a result of that he determined that it was clear 
there was some contact.  As the respondent understands the evidence Mr Edwards was not saying anything more in relation to 
Ms Couper’s evidence than Ms Couper put Ms Scott and Ivy Weir in the same place at the same time.   

101 Mr Matthews submitted to the Commission that Mr Gledhill was saying when Ivy Weir was present that his mind turned 
initially to whether physical harm had been done.  He looked at her and said she is physically fine.  Subsequently he explored 
the question of demeanour and when that question was explored she appeared highly agitated.  It is the respondent’s 
submission that Mr Edwards was a believable witness and that the explanation he gave was indeed believable.  Mr Edwards 
put forward the evidence that Ivy Weir had been hit and that the evidence from Ms Scott was there had been a light tap.  Mr 
Edwards quite properly came to the view that it was relatively minor contact.   

102 Counsel for the respondent submitted that it is demeaning and belittling to tap a child on the head to get their attention.  
Furthermore, the head is largely a no go zone.   

103 Counsel for the respondent submitted that delay was very properly raised.  Mr Ryan dealt with it in an appropriate manner 
however it is not possible to withdraw a penalty in circumstances where there has been delay where misconduct is warranted.    

104 The respondent submitted the Commission could of course become involved if there was no risk on the conduct involved and 
the respondent had not acted reasonably and further Mr Edwards had not acted reasonably in coming to the findings he had and 
subsequently the respondent had not acted reasonably in imposing the reprimand that it did.  Then in such circumstances the 
Commission would be entitled to intervene.  The respondent had indicated earlier just because the Commission had a different 
view in relation to matters would not entitle the Commission to intervene.  It would require a finding on the part of the 
Commission that Mr Edwards did something that he should not have done, for example, came to a finding that he should not 
have done, or the respondent imposed a penalty that it should not have done, in terms of it being outside a reasonable range of 
penalties, or in some way that Mr Edwards’ findings were undermined by a critical flaw in the inquiry that he conducted.  
Then, under such circumstances, the Commission may intervene.   

105 Counsel for the respondent submitted when matters of this nature come before the Commission and there has been a penalty 
imposed by the respondent the task for the respondent is whether the respondent has abused its right to impose a penalty where 
misconduct is found.  The respondent added there had to be some sort of penalty imposed once there was a finding from Mr 
Edwards that the charge by that stage had been made out under the terms of s 83 (as it was prior to 17 September 2009) of the 
PSMA.  It was not open to the Director General at that point in time to impose no penalty at all.   

106 The substantive issue for determination in these proceedings is whether the respondent’s decision to reprimand Ms Scott was 
reasonable in the circumstances.   

107 Further, it is necessary to take into account whether the respondent can demonstrate that insofar as was within its power, before 
reprimanding Ms Scott, the respondent conducted as full and as extensive as possible an investigation into all of the relevant 
matters surrounding the alleged misconduct as was reasonable in the circumstances.  The respondent must be able to 
demonstrate it gave Ms Scott every reasonable opportunity and sufficient time to answer all allegations and whether it afforded 
the applicant’s member natural justice and procedural fairness. 

108 With respect to s 58 of the Interpretation Act 1984 counsel for the respondent submitted when having regard for delegated 
functions: 

As we have submitted, as per section 64(e) one of the teacher’s functions compels and encumbers them ‘to supervise 
students and to maintain proper order and discipline on their part.’  Additionally, regulation 38 provides that the physical 
action, as reasonable may be used for managing or maintaining order amongst students.  We say then, as the first person 
entrusted with the direct and immediate supervision of the students, it is the opinion of the teacher concerned, or their 
belief at a particular time that is relied or called upon to judge what is reasonable in the circumstances.  The submission,  
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we say, is consistent, Commissioner, with section 58 of the Interpretation Act 1984, which provides that delegated - 58: 
‘Delegates, performance of functions by: 
Where under a written law the performance of a function by a person is dependent upon the opinion, belief, or 
state of mind of that person in relation to a matter and that function has been delegated under a written law, the 
function may be performed by the delegate upon the opinion, belief, or state of mind of the delegate in relation to 
that matter.’ 

(ts 198) 
109 Accordingly reg 38 may be used within reason for the management of order among students. 
Conclusion 
110 There has been a significant body of evidence adduced in particular by the respondent to these proceedings.  At its core, the 

matter to be resolved in terms of the stark conflict in the evidence between the applicant union, the applicant’s member and the 
respondent is whether or not Ms Scott did or did not commit misconduct on the day in question. 

111 In the applicant union's submissions, and its member’s evidence and indeed the respondent’s submissions, the evidence of Mr 
Ryan, Mr Broadbent, and Mr Edwards the Commission has carefully considered all of the oral and documentary evidence 
adduced in these proceedings.  I have also carefully observed the witnesses giving their testimony and considered carefully in 
the case of the applicant union and the respondent. 

112 In turning to the question of credibility of witnesses the Commission accepts the evidence of Ms Scott both written and oral, 
without question.  Her evidence was forthright, demonstrating her professional standing as a teacher and in particular, her 
knowledge of children. 

113 In terms of the evidence of Mr Broadbent, similarly, the Commission accepts his evidence both written and oral.  Mr Eamon 
Ryan's evidence is accepted by the Commission both written and oral.  Mr Ian Edwards’ oral and written evidence is accepted, 
with the exception of his evidence the difference between a ‘tap’ and a ‘hit’ when he said in evidence: 

Yes, so - - -?---So I wouldn’t say that a tap is different to a hit, it’s still contact 
(ts 143) 

114 The Commission rejects this aspect of Mr Edwards’ evidence.  In making my decision regarding the evidence of Mr Edwards 
the Commission has had regard to the definition  of a ‘tap’ and a ‘hit’ from The Macquarie Dictionary Online, MacMillan 
Publishers 2011: 

Tap 
verb (tapped, tapping) 
- verb (t) 1. to strike lightly but audibly; strike with slight blows. 
2. to make, put, etc., by tapping. 
3. to strike (the hand, foot, etc.) lightly upon or against something. 
4. to add a thickness of leather to the sole or heel of (a boot or shoe), as in repairing. 
verb (i) 6. to strike lightly but audibly, as to attract attention. 
7. to strike light blows. 
noun 8. a light but audible blow. 
9. the sound made by this. 
10. (plural) US Military last post. 
11. a thickness of leather added to the sole or heel of a boot or shoe, as in repairing. 
12. a piece of metal attached to the toe or heel of a shoe to make the tapping of a dancer more audible. 
Hit 
Verb (hit, hitting) 
- verb (t) 1. to deal a blow or stroke; bring forcibly into collision. 
2. to come against with an impact or collision, as a missile, a flying fragment, a falling body, or the like does.  
3. to reach with a missile, a weapon, a blow, or the like (intentionally or otherwise), as one throwing, shooting or striking; 
succeed in striking.  
4. to drive or propel by a stroke. 
5. to have a marked effect on; affect severely. 
6. to assail effectively and sharply. 
7. to reach (a specified level or figure). 
8. to be published in or appear in (a newspaper). 
9. to come or light upon; meet; find: to hit the right road. 
10. to guess correctly.  
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115 Given it was Mr Edwards who ultimately made the recommendation to the Director General of the respondent that Ms Scott be 
found guilty of misconduct the question needs to be determined as to whether the lack of Mr Edwards’ credibility between a 
‘tap’ and a ‘hit’ is relevant regarding the right of the Commission to intervene.  Was the respondent in error in finding the 
applicant’s member committed misconduct?  Is the Commission able to intervene in the proceedings?  This is a matter I will 
subsequently consider.   

116 Before leaving the issue of credibility of witnesses I have been asked by counsel for the respondent to comment on the 
following assertions made by the applicant union with respect to Mr Edwards and Mr Broadbent: 

We respectfully submit that it is apparent from the contents of the report that Ms Scott was prejudged in her action.  There 
is no circumstances, no reference to the objects of the Act.  They are a set of non-cogent sentences and statements, which 
effectively do not have any bearing on the findings at the end, but that’s all we say, Commissioner.  So on those grounds 
we say we submit that the reports are irretrievably biased against Ms Scott, in which this – they interpret the evidence. 
In cross–examination Mr Broadbent also – statements were demonstrated to be unreliable and lacking any necessary 
regard, in that firstly, as we said, there was no experience.  Now, Mr Broadbent considered that the full extent of the so 
called analysis of the evidence is merely, merely limited to those two short paragraphs, 423 and 425 of the investigation 
report, that’s R1, tab 21 page 26. 

(ts 211) 
117 With respect to Mr Edwards the applicant union suggests that Ms Scott was prejudged as having committed a breach of 

discipline and in so doing they denied Ms Scott natural justice and procedural fairness: 
Consequently, we say the respondent’s investigation as the decision–maker failed to afford Ms Scott the right to natural 
justice and procedural fairness as the respondent is momentarily encumbered to do for disciplinary procedures under Part 
5, Division 3 of the Public Sector Management Act. 

(ts 210)  
118 When deliberate misuse of power is alleged, as the applicant union appears to be doing in these proceedings then evidence in 

support of the claim needs to be compelling Paton v Sydney Press Club (1940) 47 WN NSW (NSW) 57 at 58.  In such 
circumstances it follows that an allegation may hinder rather than help the applicant union's case.  It often suffices to allege 
mistake rather than malice or apprehend rather than actual bias, so that the burden of proof is less demanding: JRS Forbes, 
Justice in Tribunals, (3rd ed), The Federation Press 2010 [6.26]. 

119 The Commission rejects the applicant union's assertions regarding Mr Edwards and Mr Broadbent as having prejudged or 
applied any bias with respect to Ms Scott in these proceedings. 

120 Given the Commission's findings on the issue of credibility with particular respect to Mr Edwards between a ‘tap’ and a ‘hit’ it 
is important to determine whether any subsequent action by the tribunal can then be taken to intervene or alternatively whether 
Mr Edwards's evidence is significant in terms of overturning the decision of misconduct.  The Commission finds Mr Edwards’ 
decision in this regard to not be significant however, if for example there were multiple of such comments, then my view may 
be somewhat different. 

121 In Part 5 of Division 3 of the PSMA correspondence was issued to the applicant's member following the inquiry conducted by 
Mr Edwards.  That correspondence was issued by the Director General (R1, tab 50).  Importantly the inquirer had found Ms 
Scott had committed a breach of discipline with respect to: 

3. It is alleged that you committed a breach of discipline contrary to Section 80 (c) of the Act in that on 20 
November 2009, while employed as a school teacher, you used an unreasonable degree of physical force against a 
student. 

122 Ms Scott was given the opportunity to submit written reasons to the Director General as to why the Director General should 
not take the proposed course of action, that being to impose the sanction of a reprimand, pursuant to s 86(b)(i) of the PSMA. 

123 Relevant in the Commission’s consideration has been the genuineness and honesty on the part of Ms Scott from the outset 
commencing from her correspondence on 27 December 2009 (R1, tab 9) where she speaks of ‘tapping’ Ivy Weir on the head 
(Allegation 6).  However, having said that, Ms Scott clearly denies in her charges (26 May 2010) that she used an unreasonable 
degree of force against Ivy Weir (R1, tab 24). 

124 The Commission specifies there are the powers under the relevant s 86(b)(i) of the PSMA to issue a reprimand as was 
proposed by the Director General (R1, tab 50).  The PSMA sets out a range of disciplinary procedures encompassed in s 86 at 
the most minor level a reprimand through to the most serious level a dismissal.  The Concise Oxford English Dictionary (11th 
ed, 2004), Oxford University Press defines a reprimand to be: 

n. a formal expression of disapproval. 
v. address a reprimand to. 

125 On a number of occasions the respondent emphasised that this was a minor disciplinary action taken against the applicant’s 
member.  What was unfortunate in the Commission’s view was that the matter was subject to: 

- an investigation and an inquiry; 
- the fact that the incident took place in a country town where school children, teaching staff and their parents are in 

contact with each other (and their parents both inside and outside of working hours); 
- a lengthy time to pursue the disciplinary process (14 September 2009 – 23 January 2011); 
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- the lack of confidentiality associate with the disciplinary process; 
- the impact on the applicant’s member as to her future teaching opportunities in and around her town of residence. 

126 The applicant union stressed the failure on the part of the respondent to carry out natural justice and procedural fairness to Ms 
Scott during the disciplinary process.  In particular the union referred to the case of Ireland [57], [59] and [63].  In this 
decision, Smith SC (as she then was) the importance of affording a person suspected of a breach of discipline, procedural 
fairness.  In the Full Bench decision Jose Rodriguez v Parks Industries Pty Ltd [2003] WAIRC 08443; (2003) 83 WAIG 1395, 
his Honour, Sharkey P said of the principles of natural justice or procedural fairness that: 

29 This Commission is bound by the rules of natural justice or procedural fairness.  (See 
Hocks v Ken and Faye Davies t/a Kembla Built-In Furniture (1987) 67 WAIG 1527 (FB), RRIA v AMWSU and 
Others (1986) 66 WAIG 1553 (IAC), RRIA v AMWSU and Others (1990) 70 WAIG 2083 (IAC); DeVos and 
Minit Australia Pty Ltd (2003) 83 WAIG 219 at 222-4). 

30 As a manifestation of the duty to afford procedural fairness or natural justice, the following are some of the 
relevant principles which apply.  (See DeVos and Minit Australia Pty Ltd (op cit) and the cases cited therein as 
well as the cases referred to hereunder):- 
(1) The Commission is required to afford parties a reasonable opportunity to present their cases. 
(2) There is no obligation on the Commission to ensure that the parties take advantage of that opportunity or 

to make the case for a party. 
(3) A tribunal should not proceed while relying on the parties to assert their rights where to do so would deny 

the parties the opportunity to be heard. 
(4) (a) However, whilst this Commission normally proceeds by way of oral hearings, in contested 

matters, it does not and does not need to do so where there is no question of credibility, or no 
contested issues of fact or where facts are agreed or admitted, or where such a course is agreed by 
the parties, or where the Commission in the proper exercise of its discretion under s.27, directs 
otherwise.  (S.26(1)(a) is not present for mere effect). 

(b) For example, in this Commission, assertions from the bar table are often and can be accepted as 
evidence within the principles which I have set out above. 

(5) An oral hearing is necessary in my opinion, in this Commission:- 
(a) Wherever there is a conflict of evidence.  (See Heatley v Tasmanian Racing and Gaming 

Commission (1977) 137 CLR 487 at 516 per Aickin J.  See also, The Queen v The Commonwealth 
Conciliation and Arbitration Commission and Others; Ex parte The Melbourne and Metropolitan 
Tramways Board (op cit)). 

(b) Where persons are unable to express themselves in writing and may not have access to assistance 
to enable that to occur.  (See Chen Zhen Zi v Minister for Immigration and Ethnic Affairs and 
Others (1994) 121 ALR 83 (FCFC) and see also Jeffs v New Zealand Dairy Production and 
Marketing Board [1966] 3 ALL ER 863 (PC). 

(c) Where personal characteristics are at issue.  (See for example Exell v Harris (1983) 51 ALR 137 
per Neaves J (a promotion appeal)). 

(d) Where the allegations are grave.  (See Finch v Goldstein (1981) 36 ALR 287 per Ellicott J at 304 
and Ansell v Wells (1982) 43 ALR 41 per Davies J at page 52. 

(6) What I have said does affect the use of documents, concessions, admissions, affidavits and written 
evidence of all types in the Commission.  I am referring to the use of oral evidence and the right to be 
heard orally as an element of the affording of procedural fairness.  In other words, the hearing of oral 
evidence in the context of what I have said in these reasons, is not always an essential element of the 
proper affording of procedural fairness. 

127 Although the applicant’s member may not have been happy with the result when she received the correspondence from the 
Director General in March 2011 it is the Commission’s view that she was afforded at all times the procedural fairness and 
natural justice in accordance with the principles.  Ultimately the serious of findings which went from Mr Edwards to the 
Director General were as follows: 

• I find that the respondent [the respondent in this case refers to Ms Scott] did engage in the conduct alleged in the 
charge; 

• I find that there is proper evidence on which to assess that the respondent committed the act; 

• I find that the actions of the respondent were not authorised by Regulation 38 of the School Education 
Regulations 2000; 

• I find that the respondent’s conduct amounts to misconduct; 

• I find the charge proven. 
(R1, tab 44) 
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128 It was these series of findings that were written by Mr Edwards on 17 December 2010.  He went on to say: 
Although the charge was classified as a serious breach of discipline, the degree of physical force employed is relatively 
minor.  For this reason I recommend that the appropriate penalty should be a reprimand.   

129 The applicant asserted that reg 38 of the Regulations covers a ‘tap’ on Ivy Weir’s head exercised by Ms Scott.  The 
respondent’s view is that head is a no go area and that such activity is demeaning and patronising.  Ms Scott in her 
correspondence of 27 December 2009 to the respondent admitted to tapping Ivy Weir on the head.  The reaction by the 
respondent appeared to be one of shock.  It is interesting that where teachers of the professional standing of Ms Scott namely 
35 years are in a situation which may involve a level of discipline then varying judgments can ultimately be quite hurtful.   

130 The Commission finds that indeed Ms Scott did tap Ivy Weir on the head and that seemingly the conduct is not covered by 
reg 38 of the Regulations.  What has been unfortunate about this entire incident in my opinion is that those who have carried 
out the investigation and inquiry is that they have summarised Ms Scott’s actions to be ‘relatively minor’ and therefore 
subjected the penalty at the level of the reprimand.  Taking into account the number of years of experience and the area in 
which she lives including the environment, her profession and the issues I have already raised in this decision I do wonder 
whether in fact this is the way in which matters of discipline ought be raised with the teaching profession. 

131 The substantive issue for determination in these proceedings is whether the respondent’s decision to reprimand Ms Scott was 
reasonable in the circumstances.  Further, it is necessary to take into account whether the respondent can demonstrate that 
insofar as was within its power, before reprimanding Ms Scott, the respondent conducted as full and as extensive as possible an 
investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in the circumstances.  The 
respondent must be able to demonstrate it gave Ms Scott every reasonable opportunity and sufficient time to answer all 
allegations and whether it afforded the applicant’s member natural justice and procedural fairness. 

132 In the first instance s 86 of the PSMA had occurred.  Relevant to the Commission’s considerations for the purposes of 
determining this question, that is whether it was reasonable to reprimand the applicant’s member in the circumstances are the 
particular sections of the PSMA; namely ss 80, 81, 83, 84, 85 and 86.  It is these sections which prescribe the procedures for 
dealing with an allegation concerning a breach of discipline. 

133 It is the Commission’s view that the respondent’s decision to reprimand Ms Scott was reasonable in the circumstances and 
further that before reprimanding Ms Scott the respondent conducted as full and as extensive as possible an investigation into all 
of the relevant matters surrounding the alleged misconduct as was reasonable in the circumstances having regard for the 
standard meaning of the word reasonable.  Ms Scott was given every reasonable opportunity with sufficient time to answer all 
allegations and was afforded natural justice and procedural fairness in accordance with the standard principles.  Furthermore, it 
is the Commission’s view that both the inquiry and the investigation carried out independently of each other pursuant to the 
PSMA. 

134 Before concluding I do find it necessary to comment on the issuance of a s 240 in these proceedings.  Given Mr Broadbent’s 
evidence and Ms Scott’s evidence (both written and oral) as to the concern regarding the ‘mob mentality’ in Three Springs it 
seems to the Commission that the issuance of a s 240 was most inappropriate when there were students potentially at risk on 
the school premises.   

135 The application is therefore dismissed.  An order will issue dismissing the application. 
 

 

2012 WAIRC 00126 
DISPUTE RE DISCIPLINARY PROCEDURE CONCERNING UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

APPLICANT 
-v- 
THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 7 MARCH 2012 
FILE NO/S CR 30 OF 2011 
CITATION NO. 2012 WAIRC 00126 
 

Result Application dismissed 
Representation 
Applicant Mr M Amati 
Respondent Mr D Matthews (of counsel) 
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Order 
HAVING HEARD Mr M Amati on behalf of the applicant and Mr D Matthews (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred by it under the Industrial Relations Act 1979 hereby orders – 
 THAT the application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation 

Aces Nursing 
Agency, The 
Minister for The 
Minister for Health 
in his incorporated 
capacity under s 7 
of the Hospitals and 
Health Services Act 
1927 (WA) as the 
Hospitals formally 
comprised in the 
Metro 

Harrison C C 48/2011 2/09/2011 
6/10/2011 
10/11/2011 
 

Dispute re refusal to 
employ Union 
Member 

Discontinued 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

The Director 
General of Health 
as a delegate of the 
Minister of Health 
in his incorporated 
capacity under 
section 7 of the 
Hospitals and 
Health Services Act 
1927 for the 
Metropolitan Health 
Services B 

Scott A/SC PSAC 
30/2010 

13/09/2010 
10/12/2010 
18/02/2011 
 

Dispute re 
termination & 
alleged misconduct 
of union member 

Discontinued 

 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2012 WAIRC 00124 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JASWANT SINGH BRAR 
APPLICANT 

-v- 
MIDLAND INFORMATION DEBT & LEGAL ADVOCACY SERVICES INC 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 2 MARCH 2012 
FILE NO. U 178 OF 2011 
CITATION NO. 2012 WAIRC 00124 
 

Result Direction issued 
Representation  
Applicant Mr T Offer of counsel 
Respondent Mr S Kemp of counsel 
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Direction 
HAVING heard Mr T Offer of counsel on behalf of the applicant and Mr S Kemp of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the respondent file and serve further and better particulars of par 7 of its notice of answer and counter 
proposal by 9 March 2012. 

(2)  THAT the respondent: 
(a) prepare a list of the following documents and documents falling within the following categories for 

discovery: 
(i)  the client file referred to in pars 2 to 4 of the respondent’s notice of answer; 
(ii)  the documents (including any manual, policy statement or other direction) existing prior to 

18 August 2011 supporting the allegation in par 2(f)(i) that the respondent only provides 
services to victims of domestic violence; 

(iii) the notes of disciplinary meetings relating to the applicant held on 6 and 11 October 2011; 
(iv) the documents or client files relied on in support of the allegation in par 7 of the 

respondent’s notice of answer; 
(b) file and serve the list of documents by 12 March 2012; and 
(c) make the documents specified in the list available for inspection and copying except for any 

documents for which the respondent claims legal professional privilege. 
(3) THAT the applicant file and serve any witness statements upon which he intends to rely by 16 March 2012. 
(4) THAT the respondent file and serve any witness statements upon which it intends to rely by 23 March 2012. 
(5) THAT any witness statements filed by the parties will stand as the evidence in chief of the maker.  Evidence in 

chief other than that contained in the witness statements may only be adduced by leave of the Commission. 
(6) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the 

purposes of cross-examination no later than three days prior to the date of hearing.  
(7) THAT the parties file and serve an outline of submissions no later than three days prior to the date of hearing. 
(8) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00145 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAN META WETTERS 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH WESTERN AUSTRALIA 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 13 MARCH 2012 
FILE NO. U 203 OF 2010 
CITATION NO. 2012 WAIRC 00145 
 

Result Direction issued 
 

Direction 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was set down for a scheduling and directions hearing on the 9th day of March 2012; and 
WHEREAS the Commission is of the opinion that the issuing of the directions will assist in the conduct of the hearing of the 
matter; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs: 

1. THAT discovery be on an informal basis with either party having liberty to apply. 
2. THAT the applicant file and serve her witness statements six weeks prior to the date of the hearing. 
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3. THAT the respondent file and serve its witness statements three weeks prior to the date of the hearing. 
4. THAT the parties file and serve Outline of Submissions seven days prior to the date of the hearing. 
 

5. THAT the parties prepare a Statement of Agreed Facts. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Rockingham 
Montessori School 
(Enterprise 
Bargaining) 
Agreement 2012 
AG 16/2012 

9/03/2012 The Independent 
Education Union of 
Western Australia, 
Union of Employees 
AND Rockingham 
Montessori School 

(Not applicable) Commissioner J L 
Harrison 

Agreement 
registered 

Shire of 
Narembeen Works 
Staff Enterprise 
Bargaining 
Agreement 2011 
AG 29/2011 

20/02/2012 Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

Shire of Narembeen Commissioner J L 
Harrison 

Agreement 
registered 

WA Health 
Engineering and 
Building Services 
Industrial 
Agreement 2012 
AG 2/2012 

8/03/2012 The Minister for 
Health in his 
incorporated capacity 
under s.7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as: (i) the 
Hospitals formerly 
comprised in the 
Metropolitan Health 
Service Board, (ii 

The Construction, 
Forestry, Mining and 
Energy Union (WA 
BRANCH) and others 

Commissioner J L 
Harrison 

Agreement 
registered 

 
 

 

PUBLIC SERVICE APPEAL BOARD— 

2012 WAIRC 00097 
APPEAL AGAINST THE DISCIPLINARY DECISION BY EMPLOYER AGAINST UNION MEMBER ON 16 

NOVEMBER 2011 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED ON 
BEHALF OF ITS MEMBER, MR RAY BATT 

APPELLANT 
-v- 
DIRECTOR - GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S M MAYMAN 
 MR K TRENT – BOARD MEMBER 
 MR P BUDD – BOARD MEMBER 
DATE MONDAY, 27 FEBRUARY 2012  
FILE NO PSAB 19 OF 2011 
CITATION NO. 2012 WAIRC 00097 
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Result Directions issued 
Representation 
Appellant Mr M Shipman 
Respondent Ms M Rinaldi 
 

Direction 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to section 80I of the Industrial Relations Act 1979;  
AND WHEREAS this appeal was set down for a scheduling hearing on 24 January 2012; 
AND WHEREAS the parties agreed to Directions issuing for the purpose of preparation for hearing of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby directs –  

1. THAT the parties are committed to cooperate positively to exchange information informally. 
2. THAT the appellant file and serve any witness statements no later than 21 days prior to the date of the hearing. 
3. THAT the respondent file and serve any witness statements no later than 14 days prior to the date of the hearing. 
4. THAT the appellant file and serve any witness statements in reply no later than 7 days prior to the date of the 

hearing. 
5. THAT the appellant file and serve an outline of submissions no later than 21 days prior to the date of the hearing. 
6. THAT the respondent file and serve an outline of submissions no later than 14 days prior to the date of the 

hearing. 
7. THAT the appellant file and serve a right of reply no later than 7 days prior to the date of the hearing. 
8. THAT the parties file and serve a statement of agreed facts no later than 7 days prior to the date of the hearing. 
9. THAT the parties file any case law no later than 7 days prior to the date of the hearing. 
10. THAT the list of witnesses be provided to the other party no later than 21 days prior to the date of hearing. 
11. THAT the appeal be listed for hearing at a time to be fixed. 
12. THAT there shall be liberty to apply. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2012 WAIRC 00103 
APPEAL AGAINST TERMINATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2012 WAIRC 00103 
CORAM : PUBLIC SERVICE APPEAL BOARD 

ACTING SENIOR COMMISSIONER P E SCOTT- CHAIRMAN 
MS ANGIE SPAZIANI - BOARD MEMBER 
MR MATTHEW SWINBORN - BOARD MEMBER 

HEARD : 3 FEBRUARY 2012 
DELIVERED : MONDAY, 27 FEBRUARY 2012 
FILE NO. : PSAB 7 OF 2010 
BETWEEN : MR NATHAN MAHER 

Appellant 
AND 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF 
HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE 
HOSPITALS HEALTH SERVICES ACT 1972 FOR THE METROPOLITAN HEALTH 
SERVICES BOARD 
Respondent 
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CatchWords : Industrial law (WA) – Public Service Appeal Board – Application for member of the Board 
to stand aside - perception of bias – application dismissed

Result : Application dismissed 
Representation: 
Appellant : Mr D Ellis of counsel 
Respondent : Mr D Matthews of counsel 

Reasons for Decision 
MS A SPAZIANI: 
1 The appellant, Mr Maher, appeals against the decision to dismiss him. 
2 The materials cited by the parties indicate that Mr Maher was dismissed following an investigation into allegations of misuse 

of the meals and entertainment scheme offered by the respondent as part of salary packaging arrangements.   The appellant 
appears to be one of a number of employees whose conduct was investigated by a team of employees of the respondent, in 
relation to allegations of misuse of the meals and entertainment scheme.    

3 The appellant has raised concerns about my role on the Board, claiming apprehension of bias and a conflict of interest in that I 
am employed by the employer of the appellant, within the department that managed and administered the case against the 
appellant and other employees who may have been involved in the misuse of the meals and entertainment scheme.  The 
appellant’s concerns relate to an assertion that I play or played a senior role in the management of the case against Mr Maher 
and other employees alleged to have been involved, including preparation of the case, making recommendations to the Director 
General and briefing evidence to the prosecution. 

4 I am currently employed by the respondent in this matter, as the Principal Investigator within the Ethical Standards Team of 
the Corporate Governance Directorate of the Department of Health.  This Directorate had involvement in the investigations of 
the alleged misuse of the meals and entertainment scheme.  However, I was not appointed to my current position until July 
2011.  Mr Maher was dismissed on 25 March 2010.  The materials cited by the parties indicate that the matters involving 
employees alleged to have misused the meals and entertainment scheme have been concluded.  This occurred before my 
appointment to this role. I can clarify that I have not had, and do not have any involvement in the matter of the appellant or 
other employees alleged to have misused the meals and entertainment scheme.   

5 I can clarify that there is no conflict of interest or apprehension of bias on my part as the matters of alleged misuse of the meals 
and entertainment scheme were concluded prior to my appointment.  I have no prior knowledge of Mr Maher, or the case 
against him by the respondent. 

6 I will continue to sit as a member of the Board and to conduct myself independently from the body which nominated me, 
professionally, ethically and with integrity to bring an impartial mind the case.  

 
 

2012 WAIRC 00106 
APPEAL AGAINST TERMINATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MR NATHAN MAHER 

APPELLANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS HEALTH 
SERVICES ACT 1972 FOR THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR M SWINBOURN - BOARD MEMBER 
 MS A SPAZIANI - BOARD MEMBER 
DATE MONDAY, 27 FEBRUARY 2012 
FILE NO PSAB 7 OF 2010 
CITATION NO. 2012 WAIRC 00106 
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Result Application re perceived bias dismissed 
 

Order 
HAVING heard Mr D Ellis of counsel on behalf of the appellant and Mr D Matthews of counsel on behalf of the respondent, the 
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the appellant's application that Ms A Spaziani withdraw from the Public Service Appeal Board on the grounds of 
perceived bias be, and is hereby dismissed. 

A(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] For and On behalf of the Public Service Appeal Board. 
 

 

2012 WAIRC 00134 
APPLICATION TO DISMISS FOR WANT OF PROSECUTION APPEAL AGAINST TERMINATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2012 WAIRC 00134 
CORAM : PUBLIC SERVICE APPEAL BOARD 

ACTING SENIOR COMMISSIONER P E SCOTT- CHAIRMAN 
MS A SPAZIANI – BOARD MEMBER 
MR M SWINBOURN – BOARD MEMBER 

HEARD : THURSDAY, 1 MARCH 2012  
DELIVERED : FRIDAY, 9 MARCH 2012 
FILE NO. : PSAB 7 OF 2010 
BETWEEN : MR NATHAN MAHER 

Appellant 
AND 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF 
HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE 
HOSPITALS HEALTH SERVICES ACT 1972 FOR THE METROPOLITAN HEALTH 
SERVICES BOARD 
Respondent 

 

CatchWords : Industrial law (WA) – Public Service Appeal Board – termination of employment – 
reinstatement – application to dismiss for want of prosecution – delay in prosecuting – 
principles for applications to dismiss for want of prosecution

Legislation : Industrial Relations Act 1979 s 27(1)(a)(ii), s 27(1)(a)(iv)  Industrial Relations 
Commission Regulations 2005  r 107(2) 

Result : Appeal dismissed for want of prosecution 
Representation: 
Appellant : Mr D Ellis of counsel 
Respondent : Mr D Matthews of counsel 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (the Board). 
2 On 31 March 2010 the appellant filed a Notice of appeal in this matter, in which he appealed against the respondent's 

decision to dismiss him. 
3 According to the Form 4 – Statutory declaration of service filed by the appellant on the 7 April 2010, the Notice of appeal 

was served upon the respondent on 1 April 2010.  Prior to 9 September 2011 the appellant did not pursue the appeal.  The 
Associate to the Board wrote to him on 9 September 2011, asking him to advise of his intentions regarding the appeal by no 
later than 4:00 pm on Friday 23 September 2011.  By letter dated the 19 September 2011 received by the Commission on 27 
September 2011, the appellant advised that he ‘still wishe[d] to pursue this claim as per my original 31 March 2010 
submission’. 

4 The Board then proceeded to list the matter for a scheduling hearing which was convened on 1 December 2011.  As a 
consequence, the appeal was to be listed for hearing.  At the hearing on the 1 December 2011, the appellant indicated that 
he seeks reinstatement to the position from which he was dismissed. The appeal was then listed for two days’ hearing, on 
1 and 2 March 2012. 
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5 On 11 January 2012 the respondent filed a Notice of Application (the application) seeking to have the appeal dismissed 
pursuant to s 27(1)(a)(ii) and (iv) of the Industrial Relations Act 1979 on the grounds that ‘further proceedings are not 
desirable in the public interest and there are other reasons the matter should be dismissed’. 

6 The Notice of Application attached a schedule which noted that Mr Maher had been dismissed from his employment on 25 
March 2010 for misconduct related to the use of the Health Department salary packaging system in relation to meals and 
entertainment.  It noted that the appeal had been lodged on the 31 March 2010 and that Mr Maher sought reinstatement.  
The schedule also noted that the appeal ought to be dismissed, in effect, for want of prosecution.  An affidavit of Tamara 
Jade Sweeney in support of the application for dismissal of the appeal set out the respondent’s view of the circumstances of 
the dismissal including that following investigation, the appellant had been found to have misused the meals and 
entertainment salary packaging system available to the respondent’s employees on 13 occasions.   

7 According to Ms Sweeney, the appellant was one of many employees whose conduct was investigated by the respondent in 
relation to misuse of the meals and entertainment salary packaging system.  

8 Ms Sweeney says that the respondent substantively filled the position previously occupied by the appellant on 7 July 2011, 
approximately 15 months after the dismissal. 

9 Ms Sweeney says that the initial investigation into the allegations against the appellant was conducted by Mr Ross Emerson 
under the supervision of Ms Michelle Wakka.  Mr Emerson now works for Western Australian Country Health Service.  Ms 
Wakka also investigated the second set of allegations and brought the investigations of all allegations to finality.  She now 
lives and works in New South Wales.  The initial deliberative processes are said to have involved Dr Peter Flett, the 
Director General at the time, Mr Danny Cloghan, Executive Director and Mr Frank Furey, none of whom are currently 
employed by the respondent.  However, those who made the recommendation and the decision to terminate the appellant’s 
employment remain employed by the respondent. 

10 Ms Sweeney also says that the solicitors acting for the respondent wrote to the appellant’s solicitor foreshadowing the 
application to dismiss and asking the reasons for the delay in prosecuting the appeal.  The letter said that ‘[t]hose reasons 
will be taken into account in deciding whether or not to bring the application’ (TJS4).  The applicant’s solicitor responded 
stating ‘we are instructed not to respond to your request for “reasons”’ (TJS5). 

11 Ms Sweeney’s affidavit attached copies of documents relating to the termination and schedules setting out the occasions of 
misuse of the meals and entertainment expenses arrangements. 

PRINCIPLES 
12 In The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers and Barminco Pty Ltd – Plutonic 

Project (2000) 80 WAIG 3162, the Hon President set out the ‘five paramount matters’ or principles to be applied to 
applications to dismiss for want of prosecution and adopted the approaches taken in Ulowski v Miller [1968] SASR 277 at 
280; Birkett v James [1978] AC 297 and Muto v Faul [1980] VR 27 (FCSC).  Those principals are: 

[T]he length of the delay, the explanation for the delay, the hardship to the plaintiff if the application is dismissed 
and the cause of action left statute-barred, the prejudice to the defendant if the action is allowed to proceed 
notwithstanding the delay, and the conduct of the defendant in the litigation. 

13 His Honour in Birkett v James (op cit) where the court held: 
[T]hat the power of the court to dismiss an action for want of prosecution should be exercised only where the 
plaintiff’s default had been intentional and continuous or where there had been inordinate and inexcusable delay on 
the part of the plaintiff or his/her lawyers giving rise to a substantial risk that a fair trial would not be possible or to 
seriously prejudice to [sic] the respondent. 

14 As noted in Ulowski v Miller (op cit) an order that an application be dismissed for want of prosecution is a discretionary 
matter, and ought not be fettered by any absolute or inflexible rules.  However, the paramount matters identified in AWU v 
Barminco (op cit) are appropriate in this case. 

Length of delay 
15 The appeal was filed on 31 March 2010 in respect of a decision to dismiss given on 25 March 2010.  The appellant took no 

action until after the Board wrote to him on 9 September 2011 asking him to advise of his intentions regarding the appeal 
and he responded on the 19 September 2011, 18 months after he had filed the appeal.  In accordance with the President’s 
comment in AWU v Barminco (op cit) this is ‘an inordinate and irrecoverable’ delay. 

16 I note too that an appellant has 21 days from the date of the decision appealed against in which to refer the appeal 
(Industrial Relations Commission Regulations 2005, r 107(2)).  This is also to be considered in the context of the emphasis 
in this jurisdiction being on swift remedies (see Ulowski v Miller (op cit)). 

The explanation for the delay 
17 I note that prior to filing the application for the appeal to be dismissed the respondent’s solicitors wrote to the appellant’s 

solicitors seeking an explanation of the delay so that it could take that into account when deciding whether or not to bring 
the application.  The appellant’s solicitors simply responded that they were instructed not to respond to the request for 
reasons for the delay and indicated ‘that if there are matters of the type you raise to be addressed then Mr Maher will 
respond to the Board in respect of those matters’. 

18 The appellant gave evidence that he was aware of a number of his former colleagues who were in a similar situation of 
having been dismissed, who had filed appeals to the Board.  Although he was not aware who had filed appeals PSAB 1 – 5  
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of 2010, his friend Mr Rafic Said was the appellant in PSAB 6 of 2010.  He understood that it was just a matter of waiting 
for his appeal to come up and that he would be in line after PSAB 6 of 2010 had concluded.  He also said that he had 
previously been advised by Mr Said’s industrial advocate, Mr Trainer, that it was appropriate to wait for his case to be 
called on.  The appellant said it was his understanding from other employees who had matters before the Board that this 
would take an extended period.  Although he said he did not know the date of Mr Said’s appeal being finalised he says that 
he read that decision and noted that he was referred to in it.   

19 I note that the decision in PSAB 6 of 2010, Mr Rafic Said v Director General of Health as a delegate of the Minister of 
Health in his incorporated capacity under section 7 of the Hospitals Health Services Act 1972 for the Metropolitan Health 
Services Board was delivered on 28 April 2011 ((2011) 91 WAIG 836).  This was five months prior to the Board writing to 
the appellant to prompt him in respect of his appeal, and 13 months after he had filed the appeal. 

20 It is the responsibility of an appellant or applicant to prosecute their claim.  There is no responsibility on the Board or on the 
respondent to activate the appellant’s claim or to prompt him to do it, it is a matter for him.  It is suggested by Mr Ellis for 
the appellant, that it might appear somewhat rude or impertinent for him to demand that his appeal be brought on.  
However, it is common practice for applicants or appellants before the Commission and the Board, where there are no 
detailed case management rules which set out time frames for various stages in the litigation process, to request, either by 
means of a formal request or by making enquiries by telephone or email directed to the Commission that their matters be 
brought on.  To do so is not rude or impertinent.  On the contrary it is the appellant’s responsibility to do so. 

21 As the respondent suggests, if that were not the case then there would be no such thing as an application to dismiss for want 
of prosecution and no principles established to deal with such applications. 

22 In those circumstances, there is no reasonable explanation for a delay of this length. 
The hardship to the appellant if the appeal is dismissed and the cause of action left statute-barred 
23 There was no evidence from the appellant as to any hardship he would suffer should the appeal not proceed.  Mr Ellis, on 

his behalf, indicated that the hardship would be that the appellant will never have the opportunity to litigate his case even 
though he has mitigated his loss and found other employment.  The respondent correctly says that hardship requires more 
than being deprived of an opportunity to have his day in court.  It must be a hardship which flows from that deprivation. 

24 There is nothing before the Board to enable a finding that the appellant would suffer hardship by not being able to pursue 
the appeal. 

The prejudice to the respondent if the action is allowed to proceed notwithstanding the delay 
25 Firstly, the respondent says that it will suffer prejudice in defending this claim as those people who were involved in the 

investigation and ‘deliberative processes’ in relation to the appellant are no longer employed by the respondent.  One such 
person is said to live in New South Wales and Mr Emerson is said to be employed by the Western Australian Country 
Health Service.  Dr Flett, Mr Cloghan and Mr Furey are no longer employed by the respondent.  All of those things make it 
difficult for the respondent to respond to the appeal. 

26 However, those people who were involved in making the recommendation and the decision to dismiss the appellant are still 
employed by the respondent.  Also, according to Ms Sweeney’s evidence, the respondent has records of the investigation 
and decision making process.  In those circumstances, the respondent would not be prejudiced in defending this matter. 

27 Secondly, the respondent says that the position occupied by the appellant is no longer available and the appellant seeks 
reinstatement. 

28 In AWU v Barminco (op cit) the delay in prosecuting the appeal was 15 months and the appellant had not sought 
reinstatement.  His Honour the President noted that: 

Had the delay been much longer and, had the appellant maintained the claim for reinstatement, then there would, in 
the absence of evidence to the contrary, have been sufficient hardship occasioned to the respondent to justify the 
dismissal of the appeal.  That is not so, at least not in circumstances of this case, where the hardship if the appeal 
succeeds is an award of compensation. 

29 The Board does not have the power which the Commission has in dealing with unfair dismissal claims of awarding 
compensation, (State Government Insurance Commission v Terence Hurley Johnson (IAC) (1997) 77 WAIG 2169).  Its 
power is to ‘adjust’ the decision of the respondent.  If the appeal were successful the effect of the adjustment of the decision 
of the respondent to terminate the appellant’s employment would be that the decision would be quashed.  This would have 
the effect of placing the appellant back in the situation he was in prior to that decision, that is, back in the position he held.  
The evidence of Ms Sweeney is that that position was substantively filled 15 months after the appellant was dismissed. 

30 This constitutes a significant prejudice to the respondent in that if the appeal proceeds and is successful, the respondent is 
placed in a position of the appellant being entitled to return to that position, even though it has been filled after he had taken 
no action for 15 months. 

31 In coming to this conclusion I would not want it to be thought that an employer faced with a claim of unfair dismissal could 
move swiftly to fill the position left vacant by the dismissal as means of avoiding the prospect of any reinstatement.  That is 
not the case in these circumstances where the respondent did not act with undue haste to fill that position, but did so after 
the position had been vacant for some 15 months, and the appellant had done nothing to prosecute his appeal in that time. 
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The conduct of the respondent in the litigation 
32 There is no suggestion that the respondent has conducted itself in any way which may be appropriate for consideration in 

this application. 
CONCLUSION 
33 As there is a delay of 15 months, which is inordinate and irrecoverable, there is no reasonable explanation for the delay, no 

evidence of hardship to the appellant if the appeal is dismissed, there is the real potential for serious prejudice to the 
respondent if it does proceed, I would grant the application and dismiss the appeal for want of prosecution. 

 
 

2012 WAIRC 00135 
APPLICATION TO DISMISS FOR WANT OF PROSECUTION APPEAL AGAINST TERMINATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MR NATHAN MAHER 

APPELLANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS HEALTH 
SERVICES ACT 1972 FOR THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR M SWINBOURN - BOARD MEMBER 
 MS A SPAZIANI - BOARD MEMBER 
DATE FRIDAY, 9 MARCH 2012 
FILE NO PSAB 7 OF 2010 
CITATION NO. 2012 WAIRC 00135 
 

Result Appeal dismissed for want of prosecution 
 

Order 
HAVING heard Mr D Ellis of counsel on behalf of the appellant and Mr D Matthews of counsel on behalf of the respondent, the 
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed for want of prosecution. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] For and On behalf of the Public Service Appeal Board. 
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2012 WAIRC 00132 
APPEAL AGAINST THE DECISION MADE ON 11 MAY 2010 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MRS FIONA  RUSCOE 

APPELLANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS HEALTH 
SERVICES ACT 1972 FOR THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER J L HARRISON - CHAIRPERSON 
 MR K TRENT - BOARD MEMBER 
 MS A SPAZIANI - BOARD MEMBER 
DATE FRIDAY, 9 MARCH 2012 
FILE NO PSAB 9 OF 2010 
CITATION NO. 2012 WAIRC 00132 
 

Result Discontinued 
Representation 
Appellant On her own behalf 
Respondent Ms T Sweeney 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board (the Board) pursuant to s 80I of the Industrial Relations Act 1979; 
and 
WHEREAS on 27 July 2010, at the appellant’s request, the matter was adjourned to 31 December 2010; and 
WHEREAS the Board contacted the appellant on a number of occasions about her intentions in relation to this matter; and 
WHEREAS on 17 August 2011 the appellant advised the Board that she did not wish to proceed with the matter; and 
WHEREAS the Board contacted the appellant on several occasions about lodging a Notice of Withdrawal or Discontinuance; and 
WHEREAS on 28 February 2012 the appellant filed a Notice of Withdrawal or Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] For and On behalf of the Public Service Appeal Board. 
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RECLASSIFICATION APPEALS— 

2012 WAIRC 00144 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRENDAN CHAPMAN 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 13 MARCH 2012 
FILE NO PSA 116 OF 2007 
CITATION NO. 2012 WAIRC 00144 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS by a Notice of Hearing dated the 19th day of January 2012 the Public Service Arbitrator (the Arbitrator) advised the 
parties that a hearing for mention would be convened on the 9th day of February 2012 and advised the applicant that the matter had 
been listed for hearing, and a Notice of Hearing dated that day issued for a hearing on 9th day of February 2012; and 
WHEREAS by a letter also dated the 19th day of January 2012 the Arbitrator directed the applicant to advise the Arbitrator of his 
intentions regarding the appeal no later than by 4.00 pm on the 7th day of February 2012 and that if he had not advised the 
Arbitrator of his intentions by that time and did not attend the hearing the appeal may be dismissed; and 
WHEREAS by 4.00 pm on the 7th day of February 2012 the applicant had not contacted the Arbitrator; and 
WHEREAS at the hearing on the 9th day of February 2012 there was no appearance for or by the applicant; and 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2012 WAIRC 00141 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CYNTHIA COOMBS 
APPLICANT 

-v- 
STATE LIBRARY OF WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 12 MARCH 2012 
FILE NO PSA 39 OF 2010 
CITATION NO. 2012 WAIRC 00141 
 

Result Appeal dismissed 
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Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on the 11th day of May 2011 the Public Service Arbitrator convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the applicant’s representative sought time for the parties to discuss progressing the 
matter; and 
WHEREAS on the 19th day of January 2012 the applicant filed a Notice of Discontinuance in respect of the appeal; and 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2012 WAIRC 00136 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES REBECCA ELIZABETH KING 
APPLICANT 

-v- 
MINISTER OF HEALTH IN RIGHT OF THE METROPOLITAN HEALTH SERVICE AT NORTH 
METROPOLITAN HEALTH 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 12 MARCH 2012 
FILE NO PSA 46 OF 2005 
CITATION NO. 2012 WAIRC 00136 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS by a Notice of Hearing dated the 19th day of January 2012 the Arbitrator advised the parties that a hearing for mention 
would be convened on the 9th day of February 2012; and 
WHEREAS on the 2nd day of February 2012 the applicant advised the Arbitrator, in writing, that she no longer wished to proceed 
with the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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2012 WAIRC 00143 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TIBOR KOVAC 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 13 MARCH 2012 
FILE NO PSA 115 OF 2007 
CITATION NO. 2012 WAIRC 00143 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS by a Notice of Hearing dated the 19th day of January 2012 the Public Service Arbitrator (the Arbitrator) advised the 
parties that a hearing for mention would be convened on the 9th day of February 2012 and advised the applicant that the matter had 
been listed for hearing, and a Notice of Hearing dated that day issued for a hearing on 9th day of February 2012; and 
WHEREAS by a letter also dated the 19th day of January 2012 the Arbitrator directed the applicant to advise the Arbitrator of his 
intentions regarding the appeal no later than by 4.00 pm on the 7th day of February 2012 and that if he had not advised the 
Arbitrator of his intentions by that time and did not attend the hearing the appeal may be dismissed; and 
WHEREAS by 4.00 pm on the 7th day of February 2012 the applicant had not contacted the Arbitrator; and 
WHEREAS at the hearing on the 9th day of February 2012 there was no appearance for or by the applicant; and 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2012 WAIRC 00137 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ELIZABETH WHELAN 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 12 MARCH 2012 
FILE NO PSA 114 OF 2007 
CITATION NO. 2012 WAIRC 00137 
 

Result Appeal dismissed 
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Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS by a Notice of Hearing dated the 19th day of January 2012 the Arbitrator advised the parties that a hearing for mention 
would be convened on the 9th day of February 2012; and 
WHEREAS on the 7th day of February 2012 the applicant advised the Arbitrator, in writing, that she no longer wished to proceed 
with the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2012 WAIRC 00142 
REFERRAL OF DISPUTE RE PAYMENT UNDER OWNER-DRIVER CONTRACT 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
JEREMY RICHARD TAYLOR 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 12 MARCH 2012 
FILE NO/S RFT 28 OF 2011 
CITATION NO. 2012 WAIRC 00142 
 

Result Order issued 
Representation 
Applicant Ms M Papa 
Respondent In person 
 

Order 
Having heard Ms M Papa on behalf of the applicant and the respondent in person, the Tribunal, pursuant to the powers conferred on 
it under the Owner-Drivers (Contracts and Disputes) Act 2007, and by consent hereby –  

(1)  ORDERS the respondent to pay to the applicant the sum of $8,855.00 within 7 days.  
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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