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Reasons for Decision 

Background 
1 The substantive application is made by Robert Mcjannett (the applicant) pursuant to s 66 of the Industrial Relations Act 1979 

(WA) (the Act).  In the substantive application the applicant applies for orders to be made under s 66(2) of the Act on grounds 
that the Construction Forestry Mining and Energy Union of Workers (the respondent) has not observed the rules of the union.  
In a further amended statement of particulars filed on 16 February 2012, the applicant provides what he says are 47 separate 
breaches of the rules of the respondent which he describes as charges. 

2 Since the filing of the substantive application two interlocutory applications have been filed: 
(a) On 2 April 2012, the respondent filed an application to summarily dismiss the substantive application.  The 

application to dismiss is listed for hearing on 13 and 14 June 2012. 
(b) In a directions hearing held on 16 February 2012, the applicant made a submission that the respondent’s solicitors, 

Slater & Gordon, and the respondent’s barrister, Mr T J Dixon, should not be allowed to represent the respondent, 
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as to do so would raise a conflict of interest.  After hearing submissions, leave was granted to counsel to appear at 
the directions hearing as upon a view of the papers that had been filed by the parties in the proceedings at that 
time, there did not appear to be any material before me that could properly raise such an issue.  On 17 February 
2012, the applicant was informed by my associate that if he wished to renew his submission at a directions 
hearing listed on 4 April 2012, he should give notice to the respondent, through its solicitors, of his intention to do 
so and file and serve any material in support of his submission in respect of a conflict of interest at least seven 
days prior to 4 April 2012.  On 24 February 2012, the applicant filed an outline of submissions in support of an 
application to strike out the respondent’s solicitors and counsel for alleged contravention of r 15 and r 16 of the 
Legal Profession Conduct Rules 2010 (WA).  These reasons for decision deal with the disposition of this 
interlocutory application. 

3 The applicant’s written submissions in support of his application for orders to prohibit the respondent’s solicitors from acting 
are short and state as follows: 

1. On 26 August 2009 the respondents [sic] lawyer obstructed the applicant in his due and rightful attempt to inspect 
the books of the union.  This matter was expanded on in the affidavit sworn on 7 September 2009 and filed in the 
matter of Pres 5 of 2009. 

2. At the attempted book inspection outlined in paragraph 1 the applicant was in the company of a bodyguard who 
witnessed the respondents [sic] lawyer carry out the obstruction. 

3. The respondents lawyer has been identified in the charges filed in this matter not least being charge 13 and charge 
19 which amounts to a conflict of interest under section 148(1)(b) of the legal profession act 2008 and sections 15 
and 16 of the legal profession conduct rules. 

4. On 13 February 2012 I sent an email to the associate to the acting President copied to the respondents [sic] lawyer 
flagging the alleged conflict of interest.  Read receipts were received for this email from the recipients. 

5. During the hearing brought on by the respondents lawyers on 16 February 2012 the applicant vigorously objected 
to the presence of Slater & Gordon at the bar table and to their related counsel appearing via video link but this 
was outrageously ignored and overruled with claims that I had not raised the issue prior to the hearing. 

6. It is fair to assume that the respondent is paying Slater & Gordon to represent them out of union members [sic] 
funds.  This constitutes a gross conflict of interest to the members as a union member is the applicant who does 
not have access to the members [sic] funds.  The applicant is acting both as a member and in the interests of the 
members. 

7. The respondent is not compelled in any way whatsoever to hire lawyers to represent themselves against other 
members.  If there were any compelling case to do so then the same argument would apply to the applicant who is 
also a member.  

8. The orders made on 16 February 2012 should not have been made whilst the conflict of interest was continuing at 
the bar table. 

4 The charges relevant to the claim of conflict of interest are said to arise out of charge 13 and charge 19. 
(a) Charge 13 
5 In the applicant’s amended statement of particulars filed on 16 February 2012, charge 13 is set out as follows: 

Breach of rule 33- During the general elections of 2008/09 the union refused to allow the applicant to inspect the books 
causing the applicant to make application to the Commission to carry out the book inspection.  When the applicant was 
finally granted a book inspection the union instructed their lawyer to obstruct the inspection which he did. 

6 On 1 March 2012, pursuant to orders made on 17 February 2012, the respondent sought further and better particulars of the 
applicant’s further amended particulars of claim filed on 16 February 2012.  In respect of charge 13 the respondent sought the 
following particulars: 

Request: in respect of this charge specify the usual particulars of the Charge, including the usual particulars for each of 
the following: 

a. the application made by the applicant to the Commission; 
b. the union representative who is alleged to have refused a book inspection; 
c. the day in which the alleged refusal was said to have occurred; 
d. the lawyer who is alleged to have obstructed the inspection; 
e. the manner in which the lawyer is said to have obstructed the inspection; 
f. how this Charge is to be reconciled with the facts relied upon in the Applicant's affidavit sworn on 7 

September 2009 and filed in Pres 5 of 2009 on 8 September 2009; and 
g. how this Charge can be reconciled with the outcomes in: 

(i) Mcjannett, in the matter of an application for an inquiry in relation to an election for offices in the 
Construction, Forestry, Mining and Energy Union, Western Australian Branch (No 2) [2009] 
FCA 1015 (10 September 2009); 

(ii) Mcjannett v Reynolds [2009] WAIRComm 211; (2009) 89 WAIG 633; 
(iii) Robert Mcjannett -v- Kevin Reynolds [2009] WAIRComm 1282 (28 October 2009) 
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7 On 21 March 2012, the applicant provided the following further and better particulars of charge 13, among other charges, as 
follows: 

13.(a) The respondent in this application was the respondent in that application.  This is not discovery. 
(b) The Secretary represented by lawyer Simon Millman and Peta Arnold. 
(c) 26 August 2009 was the day however difficulties in gaining co-operation for the book inspection appeared in the 
weeks prior to 26 August 2009. 
(d) Simon Millman of Slater & Gordon. 
(e) Mr. Millman refused to allow inspection of the joining applications for both unions, refused to allow inspection of the 
financial records for both unions, and refused to allow a proper inspection of the membership roll for both unions. 
(f) This charge is not to be reconciled with the facts relied upon in Pres 5 of 2009 other than the contributing evidence that 
a book inspection had been obstructed on 26 August 2009. 
(g) This charge cannot be reconciled with those matters as they were not matters before the full bench and the issue of 
obstruction of the book inspection was not sent to trial. 

(b) Charge 19 
8 In the applicant’s amended statement of particulars filed on 16 February 2012 charge 19 is set out as follows: 

Multiple breaches of rule 3(1)(2)(3)(24)(26) and rule 35(1)(c)(g)(i)- The assistant secretary knowingly and repeatedly 
committed criminal offences of assault and trespass since 2001 mostly whilst not being in possession of a right of entry 
and then sought payment of the ensuing legal costs and fines from members funds.  The executive committed multiple 
breaches of the union rules by authorizing the behavior of the assistant secretary and repeatedly authorizing the payment 
of the enormous costs incurred by the repeated unlawful behavior from members [sic] funds.  This is a gross departure of 
trust and accountability to the members. 

9 In respect of charge 19 the respondent sought the following particulars: 
Request: in respect of this charge specify the usual particulars of the Charge, including the usual particulars for each of 
the following: 

a. how it is alleged that the assistant secretary was acting under the CFMEUW Rules at the times alleged; 
b. the conduct which allegedly constitutes criminal assault since 2001; 
c. the conduct which allegedly constitutes criminal trespass since 2001; 
d. the manner in which the Assistant Secretary sought payment of the ensuing legal costs and fines from 

members funds; 
e. the members [sic] funds utilized; 
f. the manner in which the 'behavior' was authorized by the executive; 
g. the 'gross departure of trust' referred to; and 
h. any Rule which prevents the CFMEUW from funding an official's criminal prosecution attracted while 

acting as an officer or employee of the CFMEUW. 
10 The applicant in response to the respondent’s request for further and better particulars provided the following further and better 

particulars of charge 19: 
19.(a) The Assistant Secretary was acting in his capacity of Assistant Secretary of both unions.  What is done in the name 
of the Federal union is also done in the name of the State union and vice versa. 
(b) The same conduct for which he has been charged and prosecuted numerous times.  See criminal record as adduced in 
App. 31 of 2011. 
(c) See (b) above 
(d) By pleading to the executive to authorise payment from the union funds and by arranging and participating in the 
collection of levies from the members. 
(e) Payments to Slater & Gordon out of union funds. 
(f) The executive failed to curtail the behaviour which itself is a failure of their fiduciary duty toward the union and its 
members. 
(g) The members place their trust in the executive by electing them or moreover show their trust by not mounting election 
challenges against them.  The failure of the executive to stop the behaviour is a gross departure of trust. 
(h) Rule 3 and 35.  Also the penalties imposed against the Assistant Secretary and paid by the union were against the 
Assistant Secretary not against the union therefore by adopting to pay the penalties and costs with members funds was 
removing the deterrent placed upon the Assistant Secretary by the courts and can be said was encouraging recidivism by 
the Assistant Secretary. 

(c) The inspection by the applicant of the respondent’s records in 2009 
11 The lawyer whose conduct the applicant says is the subject of an alleged conflict of interest is Mr Simon Millman who is a 

solicitor employed by the respondent’s solicitors, Slater & Gordon.  In the applicant’s submissions he refers to an affidavit 
sworn by him on 7 September 2009 in PRES 5 of 2009.  In the affidavit sworn on 7 September 2009, the applicant sets out 
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what he says occurred when he sought and obtained inspection of records of the respondent on 26 August 2009.  In the 
affidavit he stated as follows: 

1. I am the applicant in this case and I am a member of the CFMEU Construction & General Division Western 
Australian Divisional Branch.  This affidavit is in addition to my previous affidavit filed in this case on 9 August 2009. 
2. From the evidence I have viewed and adduced previously, and will adduce in this affidavit, I cannot ascertain if I 
am a member of the CFMEUW. 
3. Since July 2008 I have interviewed 91 members of the CFMEU with regard to their membership of both the 
CFMEU C & G and CFMEUW.  On every occasion the members interviewed claimed they were not told or aware they 
were joining the CFMEUW and believed they were joining the federal union.  When shown the schedule attached to the 
union rules every person interviewed believed they had never seen nor signed an application form like this. 
4. I have never been charged a joining fee by the CFMEUW or issued a receipt for same and the 91 other members I 
interviewed claimed they had also not been charged or receipted. 
5. I have never received a union ticket from the CFMEUW and the 91 other members claimed they have never 
received union tickets from the state union either. 
6. On 14 July 2009 I wrote as a member to the State Secretary and requested to inspect the union records under Rule 
33.  This letter is Annexure 'B' to my first affidavit.  This letter clearly describes the records I requested which were 
mostly records required to be in use and kept under rule 10 of the union rules. 
7. There was a good deal of conferral between the intervener and myself regarding the reasons I wanted to see the 
records and which records I wished to see.  Some of this correspondence is included in my first affidavit however 
attached to this affidavit and marked annexure 'A' is a letter from the intervener dated 14 August 2009 in which it is stated 
'Please urgently advise of the relevant years for the material you wish to inspect.' 
8. Attached to this affidavit and marked Annexure 'B' is a reply I faxed to the intervener on 18 August 2009 and the 
successful transmission report I printed out immediately after sending the fax. 
9. On Wednesday 26 August 2009 at approximately 9.15am I attended the registered office of the union at 82 Royal 
St. East Perth in the company of a witness to inspect the records.  I was met by Mr. Simon Millman the lawyer for the 
intervener and led into a side room where Ms. Peta Arnold was waiting.  Mr. Millman controlled the meeting and told me 
there was a sample box of about 200 cards and a copy of the 2008 financial statement for the union.  Both of these things 
were on the table in front of us.  I was also told they were going to show me some computer records out the back.  I 
protested and said 'I did not ask to see any computer records.' 
10. Referring to the box on the table in front of me, I said to Mr. Millman 'those don't look like records from the 
CFMEUW' and he replied 'we can't answer any questions, any questions will need to be put in writing and answered at a 
later stage.'  I then proceeded to inspect the box of cards in front of me. 
11. I quickly flicked through every card in the box to see if there were any obvious differences, and from this 
discovered 3 variations of the one card.  These were as follows- Firstly there were green cards with application details on 
one side and blank on the other.  Secondly there were green cards with the same application details on the front but also 
had eftpos and credit card payment details on the back.  I drew a representation of the front and back of these cards.  
Third there were green cards with black and white photocopy of the same application format glued down over the original 
card.  I asked Mr. Millman for an explanation about the stuck over cards and he again declined to comment. 
12. None of the cards contained the wording in the schedule attached to the union rules.  The wording on the schedule 
is - 

THE SCHEDULE 
APPLICATION BY CANDIDATE FOR MEMBERSHIP 
I ................................................................................................................... 
of ................................................................................................................. 
HEREBY APPLY to become a member of The Construction, Forestry, Mining and Energy Union of Workers, an 
Organisation of Employees registered under the Industrial Relations Act (WA) 1979. 
DATED the ..... day of ................ , 20...... 
Date of receipt by Secretary: the ..... day of ................ , 20..... 
Signature of Secretary ............................................................................................ 
Signature of Applicant ............................................................................................ 
Signature of Witness ............................................................................................... 
13. I took 6 cards from the box and checked the names against a printout of the 2009 election roll I had in my 
possession and none of the 6 persons were on the roll. I recorded all the details of these 6 persons in my notes. I asked Mr. 
Millman and Ms. Arnold if they were going to show me any records from the CFMEUW as at May 2009 and they again 
declined to comment. I showed them a copy of my July 14 2009 letter to the Secretary and protested that they have not 
shown me the records of the CFMEUW. Mr. Millman and his associate continued to give no answers. 
14. The meeting at this point had gone for 45 minutes when Mr. Millman then pushed the 2008 financial report across 
the table to me. I told Mr. Millman that I did not request the financial report as it is a public record anyway and I am 
already aware of its dodgy content. Mr. Millman then invited me to inspect the computer record he mentioned earlier. 
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15. I was then led to another side room where a computer was running a list of names on an old NT program which 
was very difficult to navigate. With a lot of assistance from Ms. Arnold I managed to check 3 names over about 10 
minutes. One of these names appeared on the 2009 roll whilst the other 2 did not. It was not possible to determine what 
this list of names was in relation to. It could have been a list of bingo players as much as a list of bona-fide union 
members. 
16. The meeting went for one hour and the union did not produce any records of the nature I requested under rule 33 
in my letter of July 14 2009 which are records that are required to be kept under the industrial relations act and under rule 
10 of the union rules. It follows from this that there are no records and no members of the CFMEUW. This also 
corroborates my allegation that a record of a federal union member was used to fraudulently gain transitional registration 
in the Federal Industrial Commission. 

12 The request to inspect records of the respondent was contained in a letter from the applicant to the secretary of the respondent 
dated 14 July 2009.  In that letter the applicant had sought inspection of the following records: 

In accordance with rule 33 of the union rules I request you offer up the union books for inspection. This request includes 
the following- 

1. Receipts and banking records from the CFMEUW for the total amount of members, showing payment of 
joining fees at the date of applying to join in accordance with rule 10 of the union rules. 

2. Receipts and banking records for the total number of members showing payment of 1 half yearly 
contribution at the date of joining in accordance with rule 10 of the union rules. 

3. Approved membership applications for the total number of members in accordance with 'the schedule' 
attached to the union rules and rule 10 of the union rules. 

4. The register of members as at or immediately prior to the date of viewing showing all and only bona fide 
financial members of the CFMEUW in accordance with rule 33 of the union rules. 

Kindly advise me in writing within 7 days of receipt of this letter of a convenient time to attend the union office and 
inspect the books as specified above. 

13 The applicant’s request was later clarified in a document annexed as ‘B’ to the affidavit.  In the document annexed as ‘B’ the 
applicant stated the parameters of the request to be as follows: 

The materials I wish to inspect are in relation to all members of the CFMEUW as at May 2009. Regardless of joining date 
The orders sought in this application 
14 In this interlocutory application, the applicant seeks the following orders: 

1. Slater & Gordon and their related Counsel be struck off the case and ordered not to participate in any further 
proceedings either directly or indirectly. 

2. The orders made on 16 February 2012 be rescinded. 
3. The Respondent ordered to either self represent or arrange counsel that does not have a conflict of interest within 

the 47 charges filed in this matter and is either acting pro-bono or not remunerated with the use of union members 
funds. 

4. The Respondent ordered to prove the source of remuneration paid to any counsel hired to represent them in this 
matter since filing the form 1 application. 

5. Notwithstanding paragraphs 3 & 4 above the Respondent ordered to give the applicant equal shared access to 
funds for the purpose of remunerating hired counsel to represent him in this matter. 

The respondent’s submissions 
15 In an outline of submissions in reply to the applicant’s application filed by the respondent on 28 March 2012, the respondent 

points out that the written submissions made by the applicant appear to raise two general grounds of objection, namely: 
(i) 'The respondent's lawyer has been identified in the charges filed in this matter not least being charge 13 and 

charge 19 which amounts to a conflict of interest under section 148(1)(b) of the legal profession act 2008 and 
sections 15 and 16 of the legal profession conduct rules' - based (apparently) on the conduct of a lawyer employed 
by Slater & Gordon during the Applicant's attendance at the CFMEUW offices for the purpose of inspecting its 
books pursuant to Rule 33 of the CFMEUW Rules on 26 August 2009 (Applicant’s Submissions at [1]-[3]). 

(ii) A 'conflict of interest to the members as a union member is the applicant who does not have access to the 
members [sic] funds.' (Applicant’s Submissions at [6]) 

16 When the application to strike out the respondent’s solicitors was heard, the applicant particularised what he contends was 
conduct amounting to obstruction on 26 August 2009 as not being allowed to see: 

(i) any financial records other than what was published in the union magazine and annual report; 
(ii) joining cards, except for the random sample; or 
(iii) the membership roll of the respondent and its federal body, the Construction, Forestry, Mining and Energy Union, 

other than to view records on an old NT computer. 
17 The respondent in their written submissions points out that in charge 13 there is an allegation of obstruction levelled against 

the solicitor, Mr Millman.  The respondent says this allegation should be rejected at the outset based on the applicant’s own 
evidence.  This matter was litigated in PRES 5 of 2009 as is made clear in the applicant’s affidavit.  The respondent contends 
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that this charge should fail as an abuse of process for that reason alone.  At the highest the evidence in the affidavit is that 
Mr Millman refused to answer certain questions which the respondent says cannot amount to obstruction of any right conferred 
by r 33 of the rules of the union.  Rule 33 – Inspection of Books simply says: 

The Books and Register of Members of the Union shall be open for inspection at the registered office by any financial 
member of the Union at all reasonable times during business hours. 

18 On 31 August 2009, some five days after the inspection, a directions hearing was held before Ritter AP in PRES 5 of 2009.  
Mr Millman appeared for the CFMEUW and Mr Mcjannett appeared in person.  Mr Mcjannett variously submitted: 

(i) 'Yes, I inspected some records which weren’t records of the CFMEUW and I came to that inference and I texted 
to a colleague ..': at T8 

(ii) 'I'm entitled to draw a conclusion from what I inspected last Wednesday morning, your Honour, and I'm entitled 
to convey that to my colleagues': at T9 

19 The respondent points out that nowhere in the transcript of the hearing on 31 August 2009 did the applicant: 
(a) Object to Mr Millman appearing in the proceedings; 
(b) Refer to any obstruction or the like; or 
(c) Suggest that anything other than ‘an inspection had occurred’. 

20 The applicant’s affidavit was dealt with by Ritter AP in Mcjannett v Reynolds [2009] WAIRC 1282; (2009) 89 WAIG 2395 
(PRES 5 of 2009).  There was no complaint that he was not shown records.  Rather, he relied on the fact that, as he was unable 
to see any records which complied with the union rules, they therefore did not exist and his conclusion that there were no 
members was to be accepted.  After hearing from the parties, PRES 5 of 2009 was summarily dismissed pursuant to s 27(1) of 
the Act. 

21 As the respondent points out in its written submissions, and the applicant concedes, the basis of the argument that a conflict 
arises in respect of charge 13 is that a solicitor who is on the record would be a material witness in the proceedings. 

Jurisdiction to make the orders sought by the applicant 
22 The first order proposed by the applicant would, if made, provide injunctive relief against a third party, Slater & Gordon. 
23 The common law jurisdiction of a court to restrain solicitors and barristers from acting was considered in Ismail-Zai v The 

State of Western Australia [2007] WASCA 150.  In that matter Steytler J observed that there are three grounds that can form 
the basis of the intervention by the Supreme Court to restrain lawyers from acting for parties [19].  These are: 

(a) Where it is necessary to ensure the protection of confidential information provided by a former client to the 
lawyer in the course of the lawyer/client relationship:  Rakusen v Ellis Munday & Clarke [1912] 1 Ch 831, D & 
J Constructions Pty Ltd v Head (1987) 9 NSWLR 118, Carindale Country Club Estate Pty Ltd v Astill (1993) 
42 FCR 307. 

(b) Where the court, acting under its inherent supervisory jurisdiction over its officers, considers it is necessary to do 
so in order to ensure the due administration of justice:  Black v Taylor [1993] 3 NZLR 403, Grimwade v 
Meagher [1995] 1 VR 446, Newman v Phillips Fox (a firm) [1999] WASC 171; (1999) 21 WAR 309 [21] – 
[25], Kallinicos v Hunt [2005] NSWSC 1181; (2005) 64 NSWLR 561, 571 – 582. 

(c) Where it is necessary to prevent a breach of a supposed fiduciary duty of loyalty owed by a lawyer to a former 
client:  Wan v McDonald (1992) 33 FCR 491, 512 – 513; Fordham v Legal Practitioners' Complaints 
Committee (1997) 18 WAR 467, 489 – 490, McVeigh v Linen House Pty Ltd [1999] VSCA 138; [1999] 3 VR 
394. 

24 Of importance to the facts of this matter, Steytler J in Ismail-Zai also observed that the three categories touch upon the 
circumstances in which a lawyer may not act against a former client [19].  In this matter, however, such circumstances do not 
arise as the applicant is not a former client of the respondent’s solicitors.  Nor could it be said that any relationship arises 
between the applicant as a member of the respondent so as to create any relationship of client between the applicant and the 
respondent’s solicitors as the respondent is a separate corporate and juristic entity from its members:  Rowe v Transport 
Workers’ Union of Australia (1998) 160 ALR 66, 82; (1998) 90 FCR 95, 113, see also the discussion in Construction, 
Forestry, Mining and Energy Union v Clarke [2007] FCAFC 87; (2007) 164 IR 299 as to the circumstances where a union as 
a corporate body can be a party to the actions of its members. 

25 Subsequent to Steytler J considering the principles at common law that govern the making of restraint orders against lawyers, 
the Legal Profession Act 2008 (WA) came into effect and the Legal Practice Board made the Legal Profession Conduct Rules 
pursuant to s 577, s 578 and s 579 of the Legal Profession Act which enable legal profession rules to be made for among other 
matters, the standards of conduct expected of Australian legal practitioners to whom the rules apply.  Rule 42 of the Legal 
Profession Conduct Rules now embodies with modification some conduct that comes within the second ground discussed in 
paragraph [23](b) of these reasons.  Rule 42 of the Legal Profession Conduct Rules provides: 

(1) A practitioner must not act for a client in the hearing of a case in which it is known, or becomes apparent, that the 
practitioner will be required to give evidence centrally material to the determination of contested issues before the 
court. 

(2) In the circumstances provided for in subrule (1) an associate of the practitioner’s law practice may act for the 
client if — 
(a) in the practitioner’s reasonable opinion there are exceptional circumstances that justify the associate 

acting; and 

http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23nswlr%23decisiondate%251987%25sel2%259%25year%251987%25page%25118%25sel1%251987%25vol%259%25&risb=21_T14422332011&bct=A&service=citation&A=0.3923903345549339
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23NZ%23nzlr%23sel2%253%25year%251993%25page%25403%25sel1%251993%25vol%253%25&risb=21_T14422332011&bct=A&service=citation&A=0.15222449510027158
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23vr%23sel2%251%25year%251995%25page%25446%25sel1%251995%25vol%251%25&risb=21_T14422332011&bct=A&service=citation&A=0.09971335621010968
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23urj%23decisiondate%252005%25year%252005%25sel1%252005%25ref%25BC200510050%25&risb=21_T14422332011&bct=A&service=citation&A=0.18782830695056185
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23nswlr%23decisiondate%252005%25sel2%2564%25year%252005%25page%25561%25sel1%252005%25vol%2564%25ref%25BC200510050%25&risb=21_T14422332011&bct=A&service=citation&A=0.9043296516522762
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23vr%23sel2%253%25year%251999%25page%25394%25sel1%251999%25vol%253%25ref%25BC209905821%25&risb=21_T14422332011&bct=A&service=citation&A=0.2617755905655297
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23vr%23sel2%253%25year%251999%25page%25394%25sel1%251999%25vol%253%25ref%25BC209905821%25&risb=21_T14422332011&bct=A&service=citation&A=0.2617755905655297
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(b) the client, having been given an opportunity to obtain independent legal advice concerning the issue, 
consents to the associate acting. 

26 This provision contemplates circumstances where a lawyer is called to give evidence irrespective of whether a case involves a 
former client or not.  This rule reflects in part a convention that is applied in Australian courts that requires a barrister to refuse 
to accept or retain a brief or instructions to appear before a court if the barrister is to be a witness to a substantive matter rather 
than to give evidence of a limited and incidental procedural matter in a case:  Re Vandervell’s Trusts (No 2); White v 
Vandervell Trustees Ltd [1974] Ch 269, 283 – 284; [1974] 1 All ER 47, 59; recently applied in Comcare v John Holland Rail 
Pty Ltd [2011] FCA 622; (2011) 283 ALR 111 [98] (Bromberg J).  This convention is set out in various barristers’ rules that 
apply across Australia:  see, for example, r 95 of the Western Australian Barristers' Rules. 

27 The reason why a legal practitioner who is likely to be a witness should not act as counsel, or continue to act as counsel, is that 
the personal integrity of the practitioner may be put in issue if his credibility is at stake as a witness, and that this will, or may, 
constitute a personal interest inconsistent with the practitioner’s duty to the court or to the client:  Holborow v MacDonald 
Rudder [2002] WASC 265 [29]. 

28 In this matter during oral argument, the applicant stated that a conflict of interest arises in this matter because Mr Millman will 
be required to give evidence in respect of the matters raised in charge 13, and as a consequence, Slater & Gordon should be 
prohibited from acting for the respondent in this matter.  Although the applicant in his written submissions contended that the 
conduct complained of is in breach of r 15 and r 16 of the Legal Profession Conduct Rules and s 148(1)(b) of the Legal 
Profession Act, it is clear that those provisions have no application to the facts of this matter.  Only r 42 of the Legal 
Profession Conduct Rules is relevant and the second basis upon which the Supreme Court can exercise its inherent jurisdiction 
of the Supreme Court to supervise its officers as lawyers and officers of the court to intervene to prohibit a lawyer from acting. 

29 The Commission has no inherent jurisdiction.  As an inferior court of record the Commission’s powers are circumscribed by 
statute.  It does, however, have implied powers that arise by necessary implication out of the effect of exercise of a jurisdiction 
which is expressly conferred:  Grassby v The Queen (1989) 168 CLR 1, 16 – 17, considered and applied in Downs-Stoney v 
Derbarl Yerrigan Health Service [2004] WAIRC 11100; (2004) 84 WAIG 2612 [44] (Smith C).  As I observed in Downs-
Stoney [51]: 

For a power to be implied, it must be necessary for the effective exercise of the jurisdiction. What is 'necessary' requires 
identifying a power to make orders which are reasonably required or legally ancillary to the accomplishment of the 
specific remedies provided for in the Act (see Pelechowski v The Registrar, Court of Appeal (1999) 198 CLR 435 at 452; 
[51] per Gaudron, Gummow and Callinan JJ). 

30 In an application made under s 66 of the Act, the President has no power to make any orders against a third party.  The 
President’s only power to restrict a party from being represented by a legal practitioner arises out of s 31(1)(c)(iv) of the Act 
which provides the Commission with a discretion to allow legal practitioners to appear and be heard where a question of law is 
raised, or is likely in the opinion of the Commission to be raised, or argued.  However, there is no room to imply under 
s 31(1)(c)(iv) of the Act a power to restrict the appearance of a legal practitioner on grounds of a conflict of interest, as such a 
power goes beyond what could necessarily be implied into any consideration of whether a question of law arises, or is likely to 
arise, in a matter before the Commission.  In any event, it is clear that leaving aside courts in the federal system, the Supreme 
Court is the only state court in Western Australia that can exercise a supervisory jurisdiction over legal practitioners.  In 
Murcia & Associates (a firm) v Grey [2001] WASCA 240; (2001) WAR 209, it was found the District Court of Western 
Australia has no such supervisory jurisdiction.  At [15] – [16] Steytler J, with whom Wallwork J agreed [9], said: 

[15] [It has] long been assumed that the Supreme Court has an inherent power to discipline lawyers as an adjunct to its 
powers in respect of their admission (see In re Davis (1947) 75 CLR 409). Solicitors are officers of that court and 
it has an inherent jurisdiction over them in disciplinary matters. In Sittingbourne and Sheerness Railway Co v 
Lawson (1886) 2 TLR 605 Lord Esher MR said that 'the summary jurisdiction of the Courts over solicitors 
[exists] for the maintenance of their character ... and integrity'. Similarly, in Myers v Elman [1940] AC 282 at 319 
Lord Wright said that 'the Court has a right and a duty to supervise the conduct of its solicitors, and visit with 
penalties any conduct of a solicitor which is of such a nature as to tend to defeat justice in the very cause in which 
he is engaged professionally ... '. In Walsh v Law Society of New South Wales (1999) 198 CLR 73 at 96 
McHugh, Kirby and Callinan JJ referred to the 'ancient functions' of the Supreme Court which 'include the 
maintenance of standards and enforcement of discipline in relation to legal practitioners whom such courts admit 
to legal practice'. In Clay v Karlson (1997) 17 WAR 493, Templeman J held that the court has, as part of its 
jurisdiction to supervise the conduct of legal practitioners, power to restrain a solicitor from continuing to act. 
Similarly, in Davies v Clough (1837) 8 Sim 262 at 267; 59 ER 105 at 106 - 107, to which I referred in Newman v 
Phillips Fox (1999) 21 WAR 309 at 315, Sir Lancelot Shadwell VC said: 

'The cases ... appear to afford this general principle, namely, that all courts may exercise an authority over 
their own officers as to the propriety of their behaviour: for applications have been repeatedly made to 
restrain solicitors who had acted on one side, from acting on the other, and those applications have failed 
or succeeded upon their own particular grounds, but never because the court had no jurisdiction.' 

[16] However the supervisory or disciplinary jurisdiction referred to in these cases is that which is part of the inherent 
jurisdiction of the Supreme Court and it is to that court that solicitors are appointed as officers upon their 
admission to practice. The District Court does not have a like jurisdiction, although it does have incidental powers 
which are necessary for the exercise of such jurisdiction as is conferred upon it (see the definition of 'jurisdiction' 
in s6 of the District Court of Western Australia Act 1969 and Grassby v The Queen (1989) 168 CLR 1 at 16), and 
those powers are sufficient, at least, to enable it to correct irregularities in, and frauds upon, its own procedure and 
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rules and to prevent abuses of its process (see Mason v Ryan, above, at 340 and Duncan v Lowenthal [1969] VR 
180 at 182). It is unnecessary, for present purposes, to explore the full limits of those powers. 

31 In any event, for the reasons that follow, even if I was conferred with jurisdiction to make the orders sought by the applicant, I 
would not be satisfied that at this point in time such an order should be made. 

No conflict of interest can be said to arise at this point in time 
(a) Charge 13 
32 The applicant in further and better particulars filed on 21 March 2012 alleges Mr Millman obstructed an inspection of the 

respondent’s records by the applicant on 26 August 2009.  The inspection of records took place on that date which was during 
the course of proceedings in PRES 5 of 2009 which had been initiated by the applicant under s 66 of the Act on 29 June 2009.  
The grounds of PRES 5 of 2009 were set out in schedule 1.  In reasons for decision given on 3 December 2009 in PRES 5 of 
2009 Ritter AP summarised the allegations made in schedule 1 as follows [24]: 

Schedule 1 said that the election had concluded on 19 June 2009.  The applicant said that after noticing some possible 
irregularities in connection with the compilation of the union membership roll, he read the reasons for decision in 
Thompson v Reynolds.  The applicant said he 'formed the opinion that the CFMEUW has no legal basis for existence'.  
The applicant said the CFMEUW had 'very few and possibly zero bona fide members enrolled in accordance with the 
union rules'.  The schedule said the CFMEUW had not been 'collecting joining applications, joining fees or subscriptions 
in accordance with the act [sic] and union rules but instead has been attempting to substitute those with members [sic] 
records from a separate union operating and registered in a separate jurisdiction'.  This is clearly a reference to the 
CFMEU.  The schedule said that the evidence adduced in Thompson v Reynolds 'strenuously suggests the CFMEUW has 
no members but instead has been used as a vehicle to hide or cloak approximately $25 million worth of assets obtained 
from previous members of now de-registered unions'.  The schedule concluded that there was 'no legal basis to conduct 
elections for officers of the CFMEUW as the union has less than 200 members …'.  (That is a reference to s73(12)(a) of 
the Act which, in combination with s53, obliges the Full Bench to cancel the registration of an organisation with less than 
200 members). 

33 In a substituted application filed on 8 September 2009, which also relied upon the matters set out in schedule 1, the applicant 
claimed there was abundant evidence indicating: 

(i) there were less than 200 bona fide members of the respondent; 
(ii) ballot papers were sent to over 9,000 persons; and 
(iii) members on the electoral roll were substituted from another union:  PRES 5 of 2009 [23] (Ritter AP). 

34 In PRES 5 of 2009 the applicant made submissions about the records he had inspected on 26 August 2009:  reasons for 
decision PRES 5 of 2009 [53](h) and [62].  In particular, he submitted the cards he and his witness had completed were typical 
of the cards he had inspected on 29 August 2009 [62]. 

35 In PRES 5 of 2009 the applicant did make a complaint that the respondent had not, as requested, produced the ‘10,005 joining 
cards of any description’:  reasons for decision PRES 5 of 2009 [123].  The applicant’s argument was, however, rejected by 
Ritter AP who found that [124] – [127]: 

[124] I do not accept that the CFMEUW not providing an inspection of all of these cards is a good reason to conduct an 
inquiry.  They provided a sample of application cards.  The applicant accepts that these were in the form of the 
tabled cards which in turn are for all relevant purposes the same as the joint application form.  There is no credible 
evidence that the approximately 10,000 people who were included on the electoral roll did not sign a form or card 
of the type which I held in Thompson v Reynolds could lead to valid membership.  The applicant said I should 
have called for the production of the 10,005 membership cards in Thompson v Reynolds.  There was however no 
good reason to do so.  The CFMEUW admitted its application forms were not in the form of the schedule to the 
rules and were as per the joint application form or cards.  There was no evidence to suggest otherwise.  I took into 
account that admission in making my decision. 

[125] Moreover, given my reasons and orders in Thompson v Reynolds it would have been an irregularity if people who 
had signed a joint application form or card and were financial, were not included on the electoral roll.  This is 
because my reasoning in Thompson v Reynolds made it clear that as valid members they should have been.  This 
point was made by senior counsel for the CFMEUW (T14). 

[126] Mention was also made by the applicant of the evidence of non payment of joining fees by 'members' of the 
CFMEUW.  This was a reference to the affidavit of Mr Daley.  As to Mr Daley’s evidence that he had not paid a 
joining fee, this could not have lead [sic] to an irregularity in connection with the election.  Mr Daley is only one 
member and he said he was unfinancial.  It can thus be inferred, in the absence of any evidence to the contrary, 
that he did not receive ballot papers. 

[127] Mr Daley also gave hearsay evidence about the non payment of a membership joining fee as being a 'common 
practice'.  This general comment is an insufficient basis upon which to conduct an inquiry.  My reasons in 
Thompson v Reynolds set out that to vote a member needed to be financial, and what was required to have that 
status.  There is no cogent evidence that other than financial members voted in the 2009 CFMEUW election. 

36 There were two issues sought to be raised by the applicant in PRES 5 of 2009.  The first was whether the completion of a joint 
application card resulted in a person becoming a member of the respondent.  The second was whether financial members of the 
respondent were included on the electoral roll.  Ritter AP found that the first issue had been squarely determined in Thompson 
v Reynolds [2009] WAIRC 00024; (2009) 184 IR 186; (2009) 89 WAIG 287.  In respect of the second he found that there was 
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no cogent evidence before him in PRES 5 of 2009 to support a finding that other than financial members voted in the election 
for officers of the respondent in 2009. 

37 In this matter the applicant argues that as no issue of obstruction was raised in PRES 5 of 2009, ergo, it cannot be said that 
charge 13 is an attempt to relitigate an argument.  However, the difficulty with seeking to raise the matters referred to in 
charge 13 at this time, is that such an allegation is not only stale, but if it was to be seriously raised, the allegation should have 
been properly and squarely pressed in PRES 5 of 2009.  As it is apparent from the applicant’s affidavit and the reasons for 
decision in PRES 5 of 2009 the purpose of the request by the applicant to inspect records in 2009 was to obtain evidence to 
support his application in PRES 5 of 2009.  As that matter was concluded over two years ago, it is difficult to see how there 
would be any purpose in now seeking compliance with that request.  In Stacey v Civil Service Association of Western 
Australia (Incorporated) [2007] WAIRC 00568; (2007) 87 WAIG 1229 Ritter AP made some important observations at some 
length about the extent of the role and powers of the President under s 66 of the Act.  Of particular significance to this matter 
he said [272] – [274]: 

[272] Section 66(2)(a), (b), (c) and (ca) are about the disallowance or alteration of rules which do not meet the standards 
set out in s66(2)(a).  Section 66(2)(d) allows those parties set out in s66(1) to obtain the interpretation and 
therefore understand the meaning of a rule.  This would generally be for the purpose of ensuring or checking if an 
organisation was acting in accordance with its rules.  It is a similar power to s46 of the Act, with respect to 
awards.  Section 66(2)(e) and (f) are about inquiries into election irregularities.  As held by the IAC in Harken v 
Dornan and Others (1992) 72 WAIG 1727 this is a discrete aspect of the section and contains all of the 
President’s jurisdiction and powers on the topic of election irregularity.  Similarly, although not necessary to 
express any concluded view in this application, s66(2)(a) would seem to set out all of the bases upon which the 
President could disallow a rule. 

[273] A significant touchstone of the general power under s66(2) is the concept of the 'observance' of an organisation’s 
rules.  This demonstrates in my opinion that a key part of the s66 jurisdiction is, to put it colloquially, to keep an 
organisation 'on track' – running in accordance with its rules.  This also suggests some contemporary connection 
between a s66 application, any conduct said to give rise to it, and any orders or directions to be made.  The parties 
named in s66(1) can via s66(2) seek the assistance of the President to disallow/alter prohibited rules, to declare 
the interpretation of rules, inquire into election irregularities and make other orders to assist or require an 
organisation to observe its rules.  The text and context suggests that any corrective orders are limited to those 
which have some present connection with the activities of the organisation and the observance of its rules. 

[274] In my opinion the purpose of s66 is not to correct long ago breaches which now have no relevance to how an 
organisation is running. 

38 Until the respondent’s application to summarily dismiss the applicant’s substantive application is heard and determined, it is 
difficult to say with any certainty at this point in time that Mr Millman will be called to give evidence or that the procedure 
contemplated by r 42 of the Legal Profession Conduct Rules could not be properly invoked to enable another lawyer employed 
by Slater and Gordon to act for the respondent in these proceedings. 

39 In any event, at least insofar as the request was to inspect 10,000 cards, it appears that even if the applicant’s claim of 
obstruction had been raised, the claim would have been unsuccessful as Ritter AP found that there was no good reason for the 
respondent to produce other than a sample of the cards. 

(b) Charge 19 
40 The applicant argues that the respondent’s solicitors, Slater & Gordon, have a conflict of interest in acting for the respondent in 

this matter as they have been paid for legal services out of members’ funds to defend unlawful action taken by the assistant 
secretary of the respondent.  He also says that the respondent should use the services of its own in house lawyers to defend this 
matter and other applications the applicant has brought against the respondent, as to brief Slater & Gordon at great cost to the 
respondent’s members raises an issue of accountability and a conflict of interest of sorts (ts 55).  Despite the applicant’s vocal 
opposition to this course of action, these contentions have no merit whatsoever. 

41 Pursuant to r 28 of the rules of the respondent the executive is empowered to appoint any person or persons considered 
necessary to represent the respondent in all proceedings in any court or tribunal.  Thus the appointment of solicitors to defend 
the actions of the respondent in this and other matters brought by the applicant and the actions of any officer of the respondent, 
where these actions undertaken are on behalf of or authorised by the respondent, is specifically authorised by r 28 of the rules 
of the respondent. 

42 In any event, in the absence of r 28, it is well established that all persons including registered organisations have a right to 
choose their legal representatives.  The applicant has not been a client of Slater & Gordon so no conflict of interest can arise.  
Nor is he as a member of the respondent entitled to access the funds of the respondent for the purpose of paying an advocate to 
represent him in proceedings against the respondent. 

Conclusion 
43 For these reasons the applicant’s application to strike out the respondent’s solicitors and counsel will be dismissed.  The 

respondent’s application for costs in defending this application will be reserved and considered when the respondent’s 
application to summarily dismiss the substantive application is heard and determined. 
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2012 WAIRC 00292 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERT MCJANNETT 
APPLICANT 

-and- 
CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 

RESPONDENT 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE THURSDAY, 10 MAY 2012 
FILE NO/S PRES 3 OF 2011 
CITATION NO. 2012 WAIRC 00292 
 

Result Interlocutory application dismissed 
Appearances 
Applicant In person 
Respondent Mr T J Dixon (of counsel) and with him Ms S Holmes (of counsel) 
 

Order 
This matter having come on for hearing before me on 4 April 2012, and having heard the applicant in person, and Mr T J Dixon, of 
counsel, and with him Ms S Holmes, of counsel, on behalf of the respondent, and reasons for decision having been delivered on 10 
May 2012, it is this day, 10 May 2012, hereby ordered — 

THAT the applicant’s interlocutory application for orders to restrain the respondent’s solicitors from representing the 
respondent on grounds of conflict of interest be and is hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

NOTICES—Award/Agreement matters— 

2012 WAIRC 00280 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. PSAAG 2 of 2012 
APPLICATION FOR A NEW AGREEMENT TITLED 

“STATE LAW PUBLISHER AGENCY SPECIFIC AGREEMENT 2012” 
NOTICE is given that an application has been made to the Commission by The Civil Service Association of Western Australia 
Incorporated and the Department of Premier and Cabinet under the Industrial Relations Act 1979 for the registration of the above 
Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation and scope are published hereunder. 
3. DEFINITIONS 
3.2 “Agency Specific Agreement” or “ASA” means the State Law Publisher Agency Specific Agreement 2012. 
3.3 “Award” means the Public Service Award 1992. 
3.4 “Employee” means a public service officer employed under Part 3 of the Public Sector Management Act 1994 and 

employed by the employer under the classifications of Pre-Publishing Co-ordinator and Systems Administrator Pre-
Publishing. 

3.6 “General Agreement” means the Public Service and Government Officers General Agreement 2011 (PSGOGA) or its 
replacement. 

3.7 “Union” means The Civil Service Association of Western Australia Incorporated. 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by this ASA are the Civil Service Association of Western Australia Incorporated and the Director 

General of the Department of the Premier and Cabinet. 
5.2 This ASA does not replace the General Agreement. 
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5.3 This ASA shall apply to all employees working within the State Law Publisher classified as Pre-Publishing Co-ordinator 
or Systems Administrator Pre-Publishing who are members of or eligible to become members of the Union and who are 
covered by the General Agreement and Award. 

5.4 This ASA shall be read in conjunction with the Award and the General Agreement. 
5.5 Except where the General Agreement identifies conditions as core, the ASA will prevail over the General Agreement and 

Award to the extent of any inconsistencies. 
5.6 At the date of registration the approximate number of employees covered by this ASA is five. 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 
8 May 2012 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2012 WAIRC 00258 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2012 WAIRC 00258 
CORAM : INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD : THURSDAY, 29 MARCH 2012 
DELIVERED : THURSDAY, 29 MARCH 2012 
FILE NO. : M 10 OF 2012 
BETWEEN : GERALD CLAVER STURMAN 

CLAIMANT 
-V- 
JAMES PLUMRIDGE 

FIRST RESPONDENT 
-and-  
DAVID GORHAM 

SECOND RESPONDENT 
 

CatchWords : Claim alleging unspecified breach of the Industrial Relations Act 1979; Application to strike 
out the claim; Abuse of process; Whether the claim is within the Industrial Magistrates 
Court general jurisdiction; Capacity to bring the claim; Whether the claim was frivolously 
instituted; Role of court staff in accepting the claim for lodgement; Whether the court should 
refer the matter to police for investigation.

Legislation : Industrial Relations Act of 1979 section 81E, 81CA, 77, 80(1), 80(2), 83,83A,83E, 96J, 
97V(3), 97VJ(3), 97YC, 97YG, 110, 111 and 112 

  Justices of the Peace Act 2004 
  Industrial Magistrates Courts General Jurisdiction Regulations 2005 regulation 15 
Result : Claim struck out; Costs awarded to Respondent; Respondents application to refer matter for 

investigation dismissed 
Claimant : Mr Gerald Claver Sturman appeared in person 
Respondent : Mr James Plumridge appeared in person 

 
REASONS FOR DECISION 

(These are the reasons for decision which were delivered orally at the conclusion of the hearing and edited from the 
transcript of proceedings)   

The Claim 
1 On 6 February this year Gerald Claver Sturman lodged an originating claim within this court’s general jurisdiction seeking 

orders that each named respondent pay a penalty.  The named respondents are David Gorham and James Plumridge.  In 
essence Mr Sturman alleges that: 
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• Dr Plumridge has breached the Industrial Relations Act of 1979 (the Act) by appearing without authority at the 
pre-trial conference held by this court in the matter of Tainsh v Zigzag Ladies and Gents Hair Salon (M112 of 
2010); and 

• Mr Gorham abrogated his obligations pursuant to the Justices of the Peace Act 2004 by permitting Dr Plumridge 
to appear at the said pre-trial conference. 

2 On 2 March 2012 Mr Gorham lodged his response to Mr Sturman’s claim wholly denying it.  Dr Plumridge is yet to be served 
with the claim. However upon becoming aware of it he brought an application dated the 16th of March 2012 seeking the 
following orders: 

1) That Mr Sturman’s claim against him be struck out or be otherwise dismissed; and   
2) That Mr Sturman pay his costs; and 
3) That this court refers to police for investigation Mr Sturman’s alleged criminal conduct. 

3 On the 26th of March 2012 Mr Sturman lodged a notice of discontinuance with respect to his claim made against Mr Gorham. 
Pursuant to regulation 15 of the Industrial Magistrates Courts General Jurisdiction Regulations 2005 (the Regulations) the 
notice of discontinuance must be served in order to become effective.  There is no proof that it has been served on Mr Gorham. 
Background 

4 By reference to Tainsh v Zigzag Ladies and Gents Hair Salon (M112 of 2010) I will revisit the relevant history which gives 
rise to Mr Sturman’s claim. 

5 Mr Sturman was, until the 6 June 2011, an Industrial Agent registered by the Western Australian Industrial Relations 
Commission.  In that capacity he represented Ms Tainsh.  The respondent was represented by a legal practitioner Ms Bairbre 
Lewis.  I understand engaged by Rural Community Legal Services Incorporated and that she worked for the Wheatbelt 
Community Legal Centre at Northam.  Mr Gorham had an association with those entitie. 

6 In accordance with the Regulations the Clerk of Court arranged for a pre-trial conference to be held in that matter on the 6th of 
December 2010.  It did not proceed on that day and was adjourned to Monday 31 January 2011.  In various documents lodged 
in this matter it has been suggested that pre-trial conference was originally listed for 9 December 2010 and then adjourned to 
21January 2011.  The court’s file does not reflect that to be the case.  In any event when on 31 January 2011 the Clerk of Court 
resumed the pre-trial conference at Northam, Ms Lewis was not in attendance. Ms Lewis did not attend because of illness. The 
Clerk of Court had previously rejected her application for a further adjournment of the pre-trial conference.  At the resumed 
pre-trial conference the respondent's principal, Lisa Raven, attended with Dr Plumridge, Ms Lewis’ husband.  In his affidavit 
in support of this application Dr Plumridge contends that he attended the pre-trial conference solely as a support person for Ms 
Raven as had been agreed by the Clerk of Court.  Mr Sturman and his client also attended.  With the parties unable to reach 
agreement, the pre-trial conference was concluded and programming orders were made.   

7 The matter was ultimately listed for trial.  At the trial on 25 May 2011 the parties entered into discussions which led to a 
settlement and eventually the claim was discontinued on 1 June 2011. 
This Application 

8 It is against the aforementioned background that I turn to consider the merits of this strike out application.  Notwithstanding 
that the claim has not, thus far, been served upon Dr Plumridge, he is not precluded from bringing this application or being 
heard with respect of it.  His application is properly before the court because he has an interest in the proceedings lodged 
against him by Mr Sturman. 

9 I observe that Mr Sturman has brought the claim in his own right rather than any representative capacity.  I note that his ability 
to act in a representative capacity ceased on 6 June 2011.   He alleges a breach of the Act but has failed to specifically identify 
the provision which is alleged to have been breached. He asserts that because Dr Plumridge represented Ms Raven at the pre-
trial conference he has somehow contravened the Act.  Leaving aside the issue of whether Dr Plumridge actually represented 
Ms Raven the only relevant provision of the Act which might have application to his claim is section 81E.  It provides: 
 81E. Representation 
   In proceedings before an industrial magistrate’s court a party may —  
  (a) appear in person; 
  (b) be represented by an agent; or 
  (c) be represented by a legal practitioner. 

10 Section 81E is an enabling provision.  It is not a penal or civil penalty provision. It cannot be the case that Mr Sturman is 
suggesting a breach of a penal provision given that his claim has been brought within this court’s general jurisdiction.  To 
come within this court’s general jurisdiction his claim must be made pursuant to one of the provisions set out in section 81CA 
(1) of the Act.  Relevantly it provides: 
 81CA.  Procedure, enforcement etc.  
  (1) In this section —  
  general jurisdiction means the jurisdiction of an industrial magistrate’s court  

11 that Ms Lewis was at that time under —  
 (a) section 77, 80(1) and (2), 83(1) to (7), 83A, 83B(1) to (9), 83E(1) to  

(8), 96J, 97V(3), 97VJ(3), 97YC, 97YG, 110, 111 or 112; or 
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  (b) Part IV of the Long Service Leave Act 1958; or 
prosecution jurisdiction means the jurisdiction of an industrial magistrate’s court under —  

  (a) section 83D; or 
  [(b), (c) deleted] 

(d) section 196(2) of the Children and Community Services Act 2004. 
12 It is obvious that none of the provisions within this court’s general jurisdiction apply to this claim.  Sections 77, 80(1) and 

80(2) are concerned with breaches of duties of officers of organisations.  Section 83 is concerned with the enforcement of 
instruments.  Section 83A concerns underpayment of employees.  Section 83B relates to unfair dismissals.  Section 83E is 
concerned with the contravention of a civil penalty provision of which section 81E is not.  Section 96J is concerned with 
freedom of association.  Sections 97V(3), 97VJ(3), 97YC and 97YG all pertain to employer/employee agreements. Section 110 
deals with disputes between organisations and its members.  Section 111 relates to the taking of premiums for employment, 
and section 112 is concerned with organisational rules. None of those provisions can base this claim.  What is claimed falls 
outside of those sections and accordingly is not within this court’s jurisdiction. 

13 Assuming that it could be found that Dr Plumridge represented Ms Raven at the pre-trial conference held on 31 January 2012 
(although that is not supported by the court’s records) it does not follow that he has breached the Act.  Further even it could be 
said that Dr Plumridge has in some way breached the Act it does not follow that this court has the jurisdiction to deal with such 
a breach within its general jurisdiction. The fundamental difficulty with this claim is that it is outside of the court’s jurisdiction. 

14 Another insurmountable difficulty faced by Mr Sturman in this proceeding is that he lacks standing.  He does not come within 
any of the categories of people permitted to bring proceedings in this court as is mentioned in relevant sections including 
sections 83 E(6) and 102A . He has made this claim in his own right rather than in any representative capacity.  Given that he 
was not directly affected by the alleged breaches he does not have and never has had the legal capacity to bring the claim. 
During the course of submissions Mr Sturman pointed out that because the word ‘may’ is used in all the relevant provisions 
that anyone can bring a claim.  He argues that the capacity to make a claim is not limited to those mentioned within the 
relevant sections. I disagree. If that were so then such provisions would be entirely superfluous and would have no meaning or 
effect.  “May” is used to enable any one of those people referred to in the relevant provisions to bring a claim. 

15 In this matter the claimant has proceeded in way which appears to be totally misguided.  He cannot succeed.  His claim is an 
abuse of process and ought to be struck out.  It is apparent from the materials before me that by making this claim Mr Sturman 
has caused the respondents much distress, inconvenience and cost.   

16 Dr Plumridge seeks his costs of this application and the claim on the basis that the proceedings have been instituted frivolously 
or vexatiously or both.  The claim was made frivolously because it was brought without standing; it lacked merit and had no 
chance of success. It also sought orders outside of this court’s jurisdiction. The making of a claim without any proper legal 
foundation is not only frivolous, but is also of grave concern and ought to be discouraged.  It could be argued in this case that 
there is also a vexatious component to the claimant’s claim, but I need not decide that issue given that I have concluded that 
the claim has been instituted frivolously. Given that the claim is unmeritorious with no prospects of success in this jurisdiction, 
the respondent will be allowed his legal costs and any other reasonable disbursements incurred. 

17 In the course of written submissions to this court Dr Plumridge criticised this court’s staff for having accepted the claim for 
lodgement.  In that regard I observe that it is not for this court’s administrators to assess the merits of any claim.  So long as the 
claim complies with the rules of court as to form and execution it must be accepted.  It would be wrong for the court’s 
administrators to assess the merits of the case.  That is not a matter for them.  They can only act as a gatekeeper with respect to 
form and procedure.  It would have been quite improper for the administrative staff not to have received the claim in this case.  
Once lodged the claim is open to attack in the way in which Dr Plumridge has proceeded.  That is the proper way to deal with a 
claim which lacks foundation.  A court at its discretion may in those circumstances order costs.   

18 Further it is unfair, inappropriate and wrong for Dr Plumridge to have suggested in his written submissions that this court has 
in some way caused or perpetuated Mr Sturman’s acts.  This court does not descend into the arena.  It merely determines 
matters which are before it.  For that reason I will not refer Mr Sturman’s actions to police as is sought by Dr Plumridge. This 
court has not been called upon to determine whether or not an offence has been committed.  It is not for this court to cause an 
investigation to be held.  Again the court does not descend into the arena.  It is a matter for the parties to refer the matter to 
police if they or any one of them is of the belief that an offence has been committed.  I accordingly decline to make the order 
sought in paragraph 3 of the application.   
Orders 

19 The following orders are made:  
1) The claim is struck out for want of jurisdiction.   
2) The claimant shall pay Dr James Plumridge’s costs fixed at $200 to be paid within 28 days hereof.   
3) Dr James Plumridge’s application dated 16 March 2012 is otherwise dismissed. 

G. Cicchini 
Industrial Magistrate 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2012 WAIRC 00222 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANNY AKKER 
APPLICANT 

-v- 
LOWER GREAT SOUTHERN FAMILY SUPPORT ASSOCIATION 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 12 APRIL 2012 
FILE NO/S U 159 OF 2011 
CITATION NO. 2012 WAIRC 00222 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 30th day of November 2011 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and 
WHEREAS on the 21st day of March 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00275 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOPHER EDWARD ASTOR DUNN 
APPLICANT 

-v- 
WILSON FAMILY TRUST WHO TRADE AS THE SUBWAY STORE IN RIVERTON 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 7 MAY 2012 
FILE NO/S U 55 OF 2012 
CITATION NO. 2012 WAIRC 00275 
 

Result Application discontinued 
Representation 
Applicant Mr C Dunn 
Respondent Mr P Wilson 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2012 WAIRC 00246 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSEPHINE DYET 
APPLICANT 

-v- 
OLIL JEWELLERY DESIGN 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 23 APRIL 2012 
FILE NO/S U 10 OF 2012 
CITATION NO. 2012 WAIRC 00246 
 

Result Application Discontinued 
Representation 
Applicant Mr P King 
Respondent No appearance 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00252 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SONA D'CRUZ 
APPLICANT 

-v- 
THE COMPLETE BRIDAL 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 MAY 2012 
FILE NO/S U 39 OF 2012 
CITATION NO. 2012 WAIRC 00252 
 

Result Application discontinued 
Representation 
Applicant Ms S D’cruz 
Respondent Ms J Xu 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2012 WAIRC 00248 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEATHER JANE ELDRIDGE 
APPLICANT 

-v- 
SWAN REAL ESTATE/TREVOR BLACK 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 23 APRIL 2012 
FILE NO/S U 156 OF 2011, B 167 OF 2011 
CITATION NO. 2012 WAIRC 00248 
 

Result Order issued 
 

Order 
HAVING heard from Mr K Trainer as agent for the applicant and Mr D Jones as agent for the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent provide the applicant, on sworn affidavit, a full list of discoverable documents for 
application B 167 of 2011 by no later than 4.00 pm on Thursday the 26th day of April 2012.  
1.1 The discovery include all correspondence from Ms V Tuttle to the respondent dealing in any way with 

the contractual benefit claims made by the applicant. 
2. THAT the respondent provide the applicant, on sworn affidavit, with a full list of discoverable documents for 

application U 156 of 2011 by no later than 4.00 pm on Thursday the 26th day of April 2012. 
3. THAT the applicant notify the respondent’s representative of all documents she requires from the list of 

documents discovered pursuant to Orders 1 and 2, no later than 4.00 pm on Friday the 27th day of April 2012. 
4. The respondent provide the applicant with a copy of each of the documents requested pursuant to Order 3 by 

4.00 pm on Monday the 30th day of April 2012. 
5. THAT leave be reserved to the applicant to apply to have this matter relisted at short notice. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00245 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICHARD JOHN HALL 
APPLICANT 

-v- 
CHIEF EXECUTIVE OFFICER  
SHIRE OF YALGOO 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 23 APRIL 2012 
FILE NO/S U 197 OF 2011 
CITATION NO. 2012 WAIRC 00245 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 1st day of February 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the applicant sought time to consider his position; and 
WHEREAS on the 19th day of April 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00286 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROGER STEPHEN KIELY 
APPLICANT 

-v- 
BENTASH PTY LTD T/A CAFE MOKA 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 9 MAY 2012 
FILE NO/S U 45 OF 2012 
CITATION NO. 2012 WAIRC 00286 
 

Result Agreement reached 
Representation 
Applicant Mr R S Kiely, in person 
Respondent Mr B Weston and Mr A Johnson on behalf of the respondent 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on Wednesday 9th day of May 2012 the Commission convened a conference between the parties for the purpose of 
conciliation; and 
WHEREAS during the course of that conference the parties reached agreement on the terms for the full and final settlement of all 
matters associated with the applicant’s employment with the respondent and agreed that the Commission issue an order setting out 
the terms of that agreement; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 and by 
consent, hereby orders: 

1. THAT the respondent shall pay to the applicant the amount of $10,000 in full and final settlement of all matters 
associated with the employment save for workers’ compensation; 

2. THAT the amount referred to in Order 1 shall be payable in 10 weekly instalments of $1,000 each, the first 
instalment commencing on 31 May 2012; 

 3. THAT the parties make no disparaging comments about each other. 
4. THAT the parties return to each other the other party’s property within 7 days of today’s date. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00281 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BYRON LEVENE 
APPLICANT 

-v- 
EQUAL OPPORTUNITY COMMISSION 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 9 MAY 2012 
FILE NO/S U 73 OF 2012 
CITATION NO. 2012 WAIRC 00281 
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Result Application discontinued 
Representation 
Applicant In person 
 

Order 
WHEREAS this application was listed on 30 April 2012 for mention only for the purpose of hearing the applicant’s submissions 
whether the Commission has jurisdiction to hear a claim by a government officer that has been dismissed; 
AND HAVING HEARD the applicant Mr B Levene on 30 April 2012; 
AND WHEREAS on 1 May 2012 the applicant wrote to the Commission advising of his intention to discontinue his application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under section 27(1)(a) of the Industrial Relations 
Act 1979, hereby order –  

THAT the application be discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2012 WAIRC 00276 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AMBER LOUISE MAJOR 
APPLICANT 

-v- 
WARNBRO VETERINARY HOSPITAL 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 8 MAY 2012 
FILE NO/S B 33 OF 2012 
CITATION NO. 2012 WAIRC 00276 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for hearing on 7 May 2012 for the applicant to show cause why her application should not 
be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2012 WAIRC 00277 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AMBER LOUISE MAJOR 
APPLICANT 

-v- 
WARNBRO VETERINARY HOSPITAL 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 8 MAY 2012 
FILE NO/S U 33 OF 2012 
CITATION NO. 2012 WAIRC 00277 
 

Result Applicaton dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for hearing on 7 May 2012 for the applicant to show cause why her application should not 
be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00283 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FIONA MCDONAGH 
APPLICANT 

-v- 
THE GINGIN HOTEL / SIMPSON WA PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 9 MAY 2012 
FILE NO/S U 59 OF 2012 
CITATION NO. 2012 WAIRC 00283 
 

Result Application dismissed 
Representation 
Applicant No appearance 
 

Order 
WHEREAS this application was listed for mention on 7 May 2012; 
AND WHEREAS at the hearing on 7 May 2012 there was no appearance on behalf of or by the applicant; 
NOW THEREFORE, I the undersigned, having given reasons for decision extemporaneously and pursuant to the powers conferred 
on me under section 27(1)(a) of the Industrial Relations Act 1979, hereby order – 
 THAT this application be, and is hereby dismissed for want of prosecution. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2012 WAIRC 00282 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FIONA MCDONAGH 
APPLICANT 

-v- 
THE GINGIN HOTEL / SIMPSON WA PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 9 MAY 2012 
FILE NO/S B 59 OF 2012 
CITATION NO. 2012 WAIRC 00282 
 

Result Application dismissed 
Representation 
Applicant No appearance 
 

Order 
WHEREAS this application was listed for mention on 7 May 2012; 
AND WHEREAS at the hearing on 7 May 2012 there was no appearance on behalf of or by the applicant; 
NOW THEREFORE, I the undersigned, having given reasons for decision extemporaneously and pursuant to the powers conferred 
on me under section 27(1)(a) of the Industrial Relations Act 1979, hereby order – 
 THAT this application be, and is hereby dismissed for want of prosecution. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2012 WAIRC 00224 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ROBERT BRIERLEY 
APPLICANT 

-v- 
ALCHEMY RESOURCES LIMITED 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 12 APRIL 2012 
FILE NO/S B 205 OF 2011 
CITATION NO. 2012 WAIRC 00224 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 8th day of February 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference it was agreed that the matter be set down for hearing of the issue of jurisdiction; 
and 
WHEREAS on the 22nd day of March 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2012 WAIRC 00253 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR MURRAY BRITZA 
APPLICANT 

-v- 
THE DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 2 MAY 2012 
FILE NO/S U 168 OF 2009 
CITATION NO. 2012 WAIRC 00253 
 

Result Discontinued 
Representation 
Applicant Mr S Millman (of counsel) and later in person 
Respondent Ms R Young (of counsel) and Mr R L Bathurst (of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 24 November 2009 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the matter was adjourned indefinitely pending the outcome of proceedings in the 
State Administrative Tribunal; and 
WHEREAS the Commission contacted the applicant on a number of occasions about the status of the matter; and 
WHEREAS on 30 September 2011 the Commission wrote to the applicant requesting he advise his intentions in relation to the 
matter; and 
WHEREAS on 31 January 2012 the applicant requested that the matter proceed; and 
WHEREAS on 23 February 2012 the Commission convened a further conference; and 
WHEREAS at the conclusion of that conference the applicant was given further time to obtain advice in relation to the matter; and 
WHEREAS on 27 March 2012 the applicant informed the Commission he did not wish to proceed with the matter; and 
WHEREAS on 16 April 2012 the applicant filed a Notice of Withdrawal or Discontinuance form in respect of the application; and 
WHEREAS on 17 April 2012 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2012 WAIRC 00231 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR NANNE VAN 'T RIET 
APPLICANT 

-v- 
CORETRACK LIMITED 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 16 APRIL 2012 
FILE NO/S B 1 OF 2012 
CITATION NO. 2012 WAIRC 00231 
 

Result Application dismissed 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 9th day of March 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and 
WHEREAS on the 11th day of April 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00262 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS YASMIN KARIM-BELL 
APPLICANT 

-v- 
MS CARMEL COSTIN  
PRINCIPAL  
YIDARRA CATHOLIC PRIMARY SCHOOL 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 4 MAY 2012 
FILE NO/S U 5 OF 2012 
CITATION NO. 2012 WAIRC 00262 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 27th day of March 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the respondent sought time to consider her position; and 
WHEREAS on the 24th day of April 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2012 WAIRC 00272 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANNA MYFANWY RANDHAWA 
APPLICANT 

-v- 
WIRRAKA MAYA HEALTH SERVICE ABORIGINAL CORPORATION 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 MAY 2012 
FILE NO/S U 23 OF 2012 
CITATION NO. 2012 WAIRC 00272 
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Result Application discontinued 
Representation 
Applicant Dr H Randhawa (of counsel) 
Respondent Ms A Whitelum (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 29 February 2012 and 17 April 2012 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conferences no agreement was able to be reached between the parties; 
AND WHEREAS on 23 April 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2012 WAIRC 00259 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2012 WAIRC 00259 
CORAM : COMMISSIONER S J KENNER 
HEARD : THURSDAY, 19 APRIL 2012 
DELIVERED : THURSDAY, 3 MAY 2012 
FILE NO. : U 30 OF 2012 
BETWEEN : MICHAEL RICHARDSON 

Applicant 
AND 
MATHEW DYSON  
WICKHAM WOLVES FOOTBALL CLUB  
RIO TINTO 
Respondents 

 

CatchWords : Industrial Law (WA) - Alleged harsh, oppressive, unfair dismissal - Application filed 
outside time - Application for extension of time - Principles applied - Application dismissed.

Legislation : Industrial Relations Act 1979 s29(1)(b)(i), s29(3). 
Result : Application dismissed 
Representation: 
Counsel: 
Applicant : In person 
Respondent : Mr M Dyson 
 

Case(s) referred to in reasons: 
Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683; 
Jackamarra v Krakouer (1998) 195 CLR 516. 
Case(s) also cited: 
Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298; 
Clark v Ringwood Private Hospital (1997) 74 IR 413; 
Kornicki v Telstra - Network Technology Group [Print P3168, 22 July 1997] 
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Reasons for Decision 
1 Mr Richardson was appointed as the Head Coach of the Wickham Wolves Football Club in February 2011. As the Head Coach 

Mr Richardson was responsible for the preparation of the team for the 2011 football season; conducting training sessions; 
upgrading club equipment and recruiting new players.  The events leading to the termination of Mr Richardson’s appointment 
as the Head Coach occurred on 12 April 2011.  Mr Richardson was involved in an altercation with a group of persons who also 
used the Wickham Oval where the Club team trained. As a consequence of this incident, in which Mr Richardson was alleged 
to have been the aggressor, the Club considered that it was not appropriate for Mr Richardson to continue as Head Coach and it 
dismissed him on or about 14 April 2011.  As the application by Mr Richardson to challenge his dismissal was not filed until 9 
February 2012, it is substantially outside of the time limit required by the legislation.  It is therefore necessary to consider 
whether the Commission should exercise its discretion to extend time. 

Principles 
2 The principles to apply in these cases are well settled. They are set out in the decision of the Industrial Appeal Court in Malik v 

Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683. In particular, EM Heenan 
J at pars 73 and 74 said as follows: 

“73 In a case like the present, where the applicant belatedly wishes to institute a claim for relief under s 29, there will be 
no unfairness in rejecting a late application if the application could not succeed. Hence, unfairness must involve, as 
a minimum at least, the Commission being satisfied that some prospect of success would be denied to the applicant 
if he could not pursue his late claim. If there is some prospect of success to be lost by denying an extension of time, 
it would then become necessary to evaluate the position having regard to the length of the delay, its effects upon the 
respondent and the public interest in the due expedition and finalisation within an acceptable period of legal and 
industrial processes. Fairness, in this sphere, has a legislative starting point in the choice by Parliament that 28 days 
is a sufficient period in the public interest for the commencement of such a claim. The longer the delay the more 
difficult it will be to show unfairness, but even in instances of long delay there may be particular circumstances 
which reveal that it would be unfair not to accept a late referral. But this point in balancing conflicting interests was 
never reached in the present case because of the finding by the Full Bench that the application at first instance did 
not have merit (see his Honour President Sharkey at [91] and Commissioner Kenner at [115]). 

74 The principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298 are apposite. In 
that case his Honour was considering the jurisdiction under s 170EA of the Industrial Relations Act 1988 (Cth), as it 
then was, to grant an extension of time. His Honour said, after examining previous applicable authority: 

"I agree, with respect, that those principles are appropriate to be applied in the circumstances of this matter. 
Briefly stated the principles are: 
1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended. The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 
2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant. 
It will show that the decision to terminate is actively contested. It may favour the granting of an extension of 
time. 
3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension 
of time. 
4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 
extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 
exercise of the Court's discretion." 

 I agree, with respect, with that formulation of the principles and their application in the present case. See also Clark 
v Ringwood Private Hospital (1997) 74 IR 413 (AIRC). However, counsel for the applicant/appellant citing the 
decision in Kornicki v Telstra - Network Technology Group [Print P3168, 22 July 1997] submits that the language 
of s 29(3) suggests that considerations of fairness towards an applicant are central to the exercise of the discretion 
and that, at least in the federal sphere, such a test was intended to convey an approach to the exercise of the 
Commission's discretion more generous to applicants than that which previously prevailed. I accept that the concept 
of fairness is central to a decision whether or not to accept an application under s 29 which is out of time but, with 
all respect, I cannot accept the submission which was put in this case that it is fairness to the applicant which is 
either the sole or principal concern. Fairness in this situation involves fairness to all, obviously to the applicant and 
to his or her former employer, but also to the public interest and to the due and efficient administration of the 
jurisdiction of the Commission which should not be burdened with unmeritorious stale claims.” 

3 I apply these principles to the determination of the present application. 
Merits 
4 Mr Richardson testified that on the evening in question he was setting up for the regular training session at the Wickham Oval. 

The oval is not exclusively used by the football team and other groups in the community also use it for various purposes. This 
was explained to Mr Richardson when he was appointed to the position of Head Coach. It seemed that the then President of the 
Club, Mr Dyson, may have informed Mr Richardson, incorrectly, that the oval would be free by 6:30pm, which was the time 
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the training session was to commence.  Unfortunately, another group, conducting “boot camp” training, were also using the 
oval to 6:45pm that evening.  Mr Richardson said that members of this group verbally harassed him and ultimately assaulted 
him over the use of the oval at this time. He denied he was the aggressor and said at all times he was defending himself. 

5 Mr Dyson was also present at the time of the incident with his young children.  He testified that he saw what occurred and he 
was some 25 metres away or so.  Mr Dyson said that Mr Richardson became agitated with the boot camp group and the 
incident escalated to some “push and shove”, with Mr Richardson as the aggressor.  He saw Mr Richardson throw punches and 
Mr Richardson had to be restrained by some Club members. 

6 As a result of the incident Mr Dyson suggested Mr Richardson go home to calm down. The Club committee met shortly after 
the incident and decided that given it occurred in the full view of the team and Club members this was not appropriate conduct 
by Mr Richardson as the Head Coach.  Mr Dyson met with Mr Richardson on 14 April at Mr Richardson’s house and informed 
him of the decision to terminate his appointment. Despite Mr Dyson suggesting that a complaint to the Police would not be 
successful based on what he witnessed, Mr Richardson did lodge a complaint with the Roebourne Police.  Much later, in a 
letter of 4 September 2011, the Wickham Police informed Mr Richardson that following an investigation, there was no 
evidence to sustain Mr Richardson’s complaint of assault by the other persons involved. The Police found the others involved 
to have been defending themselves from an assault by Mr Richardson.  In his evidence, Mr Richardson took issue with this 
conclusion. 

7 An assessment of the merits for present purposes, when dealing with an application to extend time, can only be done in a 
relatively “rough and ready way”: Jackamarra v Krakouer (1998) 195 CLR 516. The evidence as to the events that occurred 
on the evening in question is in conflict. I am not able to finally resolve those issues at this stage of the matter.  However, the 
evidence of the Police complaint outcome does weigh against Mr Richardson’s contentions and is consistent with the evidence 
of Mr Dyson.  If the substance of the Club’s case against Mr Richardson is established at an ultimate hearing of the matter, 
given the leadership position held by Mr Richardson as the Head Coach, then the prospects of success on the merits would not 
appear to be strong. 

Length of and reasons for the delay 
8 In this case the length of the delay is very substantial, some 10 months.  Mr Richardson testified that the reasons for this delay 

included him being involved in criminal matters arising from his time in the Northwest of the State.  This included a period of 
incarceration at Hakea Prison from July to October 2011.  Mr Richardson also testified that as a consequence of all of these 
events, he suffered some medical problems and needed treatment for bi-polar disorder.  He also said he was awaiting the 
outcome of the Police investigation. 

9 At the time he was informed of the Club’s decision to dismiss him as the Head Coach Mr Richardson said that he informed 
Mr Dyson that he would challenge the decision. Indeed, Mr Richardson said he took legal advice on several occasions, about 
both his dismissal and the criminal matters he was dealing with.  This advice was taken, according to his evidence, in around 
June and July of 2011. The advice sought included contacting a prominent law firm in Perth that deals with employment and 
industrial law matters. 

10 Mr Richardson said he also spoke to a friend in Victoria who is a barrister.  Mr Richardson did say however, that while he took 
legal advice about his dismissal as the Head Coach, he was focussing more on the criminal matters at these times.  He said that 
at no stage was he informed of the 28 day time limit to commence proceedings in this Commission. The first he heard of the 
28 day time limit, was when he spoke to an officer in the Registry of the Commission in December 2011 or January 2012. It is 
to be noted however, that despite this knowledge, Mr Richardson still did not file the present application until February 2012. 

11 In this case the delay can be properly described as inordinate.  Mr Richardson has sought and obtained legal advice on several 
occasions. Ample opportunity has been available to him to commence proceedings well prior to February 2012, despite a 
period of incarceration from July to October 2011 and some illness. I note that the illness did not preclude Mr Richardson from 
seeking legal advice and representation in relation to the criminal matters. 

Prejudice 
12 Mr Dyson said that as the Club is small, the expense of having to defend Mr Richardson’s claim, should he be granted an 

extension of time, would be substantial.  No other particular prejudice has been demonstrated by the Club. 
Conclusion 
13 The time limits imposed by the Parliament to commence proceedings alleging unfair dismissal, are to be observed. The onus is 

on Mr Richardson to demonstrate that there is an acceptable explanation for the delay of about ten months and it would, having 
regard to all of the circumstances, be unfair for the Commission to not extend time. Having considered all of the evidence and 
the submissions, I am not persuaded that it would be unfair to refuse an extension of time in this matter.  Given the position 
held by Mr Richardson as the Head Coach of the Club, and the responsibility such a position brings, I have strong doubts as to 
the prospects of Mr Richardson’s claim being successful, if it were to be fully heard on the merits. 

14 Despite this however, the length of the delay is very considerable.  Mr Richardson has had ample opportunity to make an 
application to this Commission to challenge his dismissal.  Legal advice was obtained by him a long time ago. The finality of 
the Police investigation into Mr Richardson’s complaint was no barrier to him seeking to challenge his dismissal much earlier 
than he has done. Even on becoming aware of the 28 day time limit to commence a claim, Mr Richardson did not take 
immediate steps to commence these proceedings. 

15 I have had regard to all of these factors, and to the position of the Club in having to defend the claim if an extension of time is 
granted. I am not persuaded that the discretion should be exercised in Mr Richardson’s favour. 

16 Accordingly the application is dismissed. 
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2012 WAIRC 00260 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL RICHARDSON 
APPLICANT 

-v- 
MATHEW DYSON  
WICKHAM WOLVES FOOTBALL CLUB  
RIO TINTO 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 3 MAY 2012 
FILE NO/S U 30 OF 2012 
CITATION NO. 2012 WAIRC 00260 
 

Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr M Dyson 
 

Order 
HAVING heard the applicant on his own behalf and Mr M Dyson on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 00293 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHARYN O'NEILL, DIRECTOR GENERAL,  
 DEPARTMENT OF EDUCATION  

APPLICANT 
-v- 
PAUL APPLETON 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 10 MAY 2012 
FILE NO/S U 200 OF 2011 
CITATION NO. 2012 WAIRC 00293 
 

Result Interlocutory Application - orders issued 
Representation 
Applicant Ms S Bhar and with her, Mr J O’Brien 
Respondent Mr P Appleton 
 

Order 
HAVING heard Ms S Bhar and Mr J O’Brien on behalf of the applicant and Mr P Appleton on his own behalf, and by consent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders that: 

a) Summonses to witnesses Sam Mastrolembo and Carol Westland; 
b) Summonses for Production of Documents to Sharyn O’Neill and Pauline Bernadette White; 
c) Summons to witness and for the production of documents to Paul David Broadbent; and 
d) Notices to Admit to Paul O’Connor, Pauline Bernadette White and Elizabeth Jane McAdam, 
filed with the Commission on 3 May 2012 be, and are hereby discharged. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2012 WAIRC 00271 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JONATHON JAMES SEGETIN 
APPLICANT 

-v- 
KINGSLEY QUALITY MEATS 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 MAY 2012 
FILE NO/S U 35 OF 2012 
CITATION NO. 2012 WAIRC 00271 
 

Result Application discontinued 
Representation 
Applicant Mr J Segetin 
Respondent Mr P Stickells and Mr M Thomas 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 12 April 2012 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 27 April 2012 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2012 WAIRC 00274 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROY STALL 
APPLICANT 

-v- 
ROTTNEST ISLAND AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 7 MAY 2012 
FILE NO/S U 60 OF 2012 
CITATION NO. 2012 WAIRC 00274 
 

Result Application Discontinued 
Representation 
Applicant Mr R Stall 
Respondent Mr R Bathurst of counsel 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2012 WAIRC 00223 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HOKUTO TAKAGI 
APPLICANT 

-v- 
BRUCE BROWNE / STEPHEN ROHDE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 12 APRIL 2012 
FILE NO/S B 38 OF 2012 
CITATION NO. 2012 WAIRC 00223 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979 filed on the 22nd day of 
February 2012; and 
WHEREAS the Commission wrote to the applicant directing his attention to the requirement to serve the application on the 
respondent; and 
WHEREAS by the 20th day of March 2012 the applicant had not provided evidence that he had served the application on the 
respondent; and 
WHEREAS on the 30th day of March 2012 the Commission convened a hearing for the purpose of the applicant showing cause why 
the application should not be dismissed; and 
WHEREAS the applicant did not appear at the hearing convened on the 30th day of March 2012; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 

CONFERENCES—Matters arising out of— 
2012 WAIRC 00226 

DISPUTE RE STANDARD OF RISK ASSESSMENTS CONDUCTED BY EMPLOYER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2012 WAIRC 00226 
CORAM : COMMISSIONER S M MAYMAN 
HEARD : TUESDAY, 7 FEBRUARY 2012, THURSDAY, 12 APRIL 2012 
DELIVERED : FRIDAY, 13 APRIL 2012 
FILE NO. : C 5 OF 2012 
BETWEEN : THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, 

WEST AUSTRALIAN BRANCH 
Applicant 
AND 
PUBLIC TRANSPORT AUTHORITY 
Respondent 

 
CatchWords : Discovery principles  
Legislation : Industrial Relations Act 1979  (WA), Occupational Safety and Health Act, 1984 (WA) 
Result : Minute issued 
Representation: 
Applicant : Mr C Fogliani 
Respondent : Mr R. Farrell (of counsel) 
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Case(s) referred to in reasons: 
Ellis v The Grand Lodge of W A of Ancient Free and Accepted Masons Incorporated (1998) 79 WAIG 1736 
IPA Manufacturing Pty Ltd v Industrial Pyrometers [2001] SASC 224 
 

Reasons for Decision 
1 The substantive proceedings in this application relate to a s 44 claim by The Australian Rail, Tram and Bus Industry Union of 

Employees, West Australian Branch (the applicant union) and the Public Transport Authority (the respondent).  Specifically, 
the applicant union's claim relates to the poor standard of risk assessments conducted by the respondent.  The substantive claim 
was filed on 16 January 2012.  Following a series of conciliation conferences the Western Australian Industrial Relations 
Commission (the Commission) issued an interim order; [2012] WAIRC 00057; [2012] 92 WAIG 181, with a view to issuing a 
more comprehensive order at a later stage. 

2 In the course of dealing with the substantive matter, the applicant union filed an application for discovery, 11 April 2012, 
pursuant to s 27 of the Industrial Relations Act 1979 (WA) (the Act).  The applicant sought as part of the discovery the 
following documents: 

the respondent’s submissions to the WorkSafe Western Australia Commissioner in regards to the appointment of 
occupational safety and health delegates; and 
the WorkSafe Western Australia Commissioner's response concerning the appointment of occupational safety and health 
delegates. 

3 The relevant principles in relation to discovery in this jurisdiction were set out by the Commission in Ellis v The Grand Lodge 
of WA of Ancient Free and Accepted Masons Incorporated (1998) 79 WAIG 1736.  In this decision the Commission in part 
referred to at 1736 – 1737: 

Discovery is not available as of right in this jurisdiction and it is for a party making an application for an order 
pursuant to s 27(1)(o) to establish that it would be just for such an order to be made: ALHMWU v Burswood Resort 
Management (Ltd) (1995) 75 WAIG 1801.  In Burswood it was observed at 1805: 

The Commission may therefore only make an order if such order is just (see Springdale Comfort Pty 
Ltd t/a Dalfield Homes v BTA (IAC)) 
S26(1)(a) of the Act would not seem to be excluded from operation by the words of s 27(1)(o) but we 
do not think it alters the questions to be asked and answered under s 27 (1)(o). 
It is for the applicant for an order under 27 (1)(o), to establish that it is just for such an order to be 
made.  The expression ‘just’ means ‘right and fair having reasonable and adequate grounds to support 
it, well–founded and conformable to a standard of what is proper and right’.  See Loxton v Ryan 
(1921) State Reports (Qld) 79 at 84, 88 per Lukin J’.  Perhaps more appositely in Smith's Weekly 
Publishing Co Ltd v Sunday Times Newspaper Company Ltd, which was a case relating to discovery 
of documents, Isaacs and Rich JJ at page 562 held that ‘just’ means ‘just according to law’ 

Applicant Union 
4 The applicant union submitted that the consultation entered into as part of the Commission's order [2012] WAIRC 00057; 

[2012] 92 WAIG 181 required substantive consultation on the general occupational health and safety issues in dispute between 
the respondent and the applicant union. 

5 During the consultative process the applicant union received advice from WorkSafe WA indicating the respondent had been 
issued a decision by the WorkSafe Western Australia Commissioner relating to the appointment of occupational safety and 
health delegates. 

6 On 30 March 2012 the applicant union contacted the respondent enquiring about the decision of the WorkSafe Western 
Australia Commissioner.  The respondent advised they had received the determination, in the form of the letter, from the 
WorkSafe Western Australia Commissioner and were currently considering the position.  The applicant union requested a copy 
of the letter and information on the nature of the finding.  To date their request has not been agreed to by the respondent.  

7 It is the view of the applicant union that without access to the discoverable documents relating to the appointment of 
occupational safety and health delegates the union will not be able to properly assess and present its case in the proceedings of 
C 5/2012. 

8 The applicant union took the Commission to a number of documents relating to the importance of the election of occupational 
safety and health delegates to ensure that occupational safety and health representatives are elected within the respondent's 
organisation as quickly as possible in accordance with the terms of the Occupational Safety and Health Act 1984 (the OSH 
Act). 

9 The applicant union notified that one of the key safety issues raised at the consultative workshop by union and employee 
representatives during the consultative process (refer to exhibit R1, p 2 .dot point 7) was: 

 Lack of OSH representatives in the workplace at the employer's initiation; 
(refer to exhibit R1, p 2 .dot point 9): 

 Not consulting with appointed delegates. 
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10 The applicant union submitted a number of safety issues that had been raised in a workshop and presented it to the 
Commission by way of exhibit R2, p 7, point 12.  Specifically, the possible response had referred to: 

 12.  Ensure at least one OSH representative is on duty for every shift: 
PTA response - this matter is currently referred to WorkSafe as part of the larger issue of ‘OSH Delegates’.  Once 
feedback has been received from WorkSafe, further discussion on this issue and related matters will occur. 

11 The applicant union submitted that the release of the WorkSafe document and the respondent’s submission to WorkSafe were 
important to ensure that the election of occupational safety and health representatives within the respondent's workplace could 
commence as soon as practicable.  Without the documents the applicant union is unable to put its case forward in a fair and 
balanced manner without access to all of the materials. 

12 The applicant union submitted it was in the public interest for the documents to be released and further in accordance with s 26 
of the Act, in equity good conscience and the substantial merits of the case. 

Respondent 
13 The respondent submitted that the parties were still in conciliation with respect to the issues in dispute.  The respondent 

submitted they were charged with attempting to resolve the matters outstanding.  However, the respondent made it clear they 
were opposed to the issue of discovery on this occasion. 

14 The issues for hearing and determination have yet to be defined and currently central to the issue between the parties is the 
question of statutory interpretation relating to the OSH Act as to how one gets from one section to another in the process of the 
election of occupational safety and health representatives. 

15 The respondent submitted to the Commission that the response from the WorkSafe Western Australia Commissioner was 
contrary to their own view.  From a whole of government perspective there would be a range of practical broader reasons that 
would arise and it is because of those broader reasons that the respondent is refusing to make available the document to the 
applicant union in these proceedings.  The respondent does not consider therefore that the WorkSafe Commissioner's view is 
the final determinant in the matter. 

16 The other matter raised by the respondent is the delay in proceeding in elections for occupational health and safety 
representatives in the respondent’s organisation.  Further, the respondent submits the applicant union's application for 
discovery is premature. 

17 The respondent raised concerns regarding the use by the applicant union of documents in general and alluded in very broad 
terms to circumstances where documents have been used for reasons other than what they had been intended for. 

Applicant Union in Reply 
18 The applicant union submitted that in recent times the numbers of occupational health and safety representatives have been 

reduced to such a limited number that it is necessary to commence the process all over again pursuant to s 29 of the OSH Act, 
particularly in various areas of the respondent's organisation.  As a result of this the appointment of delegates became an 
important process in the respondent’s organisation prior to the election of occupational safety and health representatives. 

19 Mr Neal Paterson gave evidence as having been involved as an occupational safety and health representative for the railcar 
drivers.  In the appointment of delegates to assist in the election of occupational health and safety representatives there were 
discussions with the respondent.  The witness gave evidence that OSH delegates under the OSH Act were to be appointed.  

20 Mr Paterson gave evidence in response to a question from the Commissioner that the appointment of delegates had held up the 
election of occupational health and safety representatives in the respondent's organisation.  The witness gave evidence that in 
his view it was held up by the respondent's reluctance to see the issue through. 

Conclusion 
21 The Commission has had regard for the submissions made by the applicant union and the respondent in these proceedings. 
22 The Commission considers the issue, with regard to conciliation as raised by the respondent to be overridden by IPA 

Manufacturing Pty Ltd v Industrial Pyrometers [2001] SASC 224 which allows for discovery and inspection of documents 
during conciliation proceedings. 

23 The Commission rejects the respondent’s view that a broader government perspective ought override the WorkSafe Western 
Australia Commissioner’s opinion as outlined in correspondence of 23 March 2012 as it ought to apply to the election of health 
and safety representatives within the respondent’s organisation.  To do so may be contrary to the objects of the OSH Act. 

24 The Commission finds the failure of the respondent to provide the letter of the WorkSafe Western Australia Commission of 23 
March 2012 is restricting the election of Division 1 – Safety and health representatives pursuant to the OSH Act within the 
respondent’s organisation. 

25 The Commission finds that it is unnecessary to order that the respondent’s submissions to the WorkSafe WA Commissioner in 
regards to the appointment of occupational safety and health delegates be made available.  Given the submissions of the 
respondent in the proceedings on 11 April 2012 it is clear, certainly to the Commission, that the respondent objected to the 
appointment of delegates and that correspondence from the WorkSafe Western Australia Commissioner will provide all the 
information that is necessary to the applicant union. 

26 The Commission, having considered all of the submissions, considers it is just for an order to issue requiring the 
correspondence of the WorkSafe Western Australia Commissioner 23 March 2012 to be provided by the respondent as soon as 
is practicable to the applicant union. 
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2012 WAIRC 00234 
DISPUTE RE STANDARD OF RISK ASSESSMENTS CONDUCTED BY EMPLOYER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 17 APRIL 2012 
FILE NO/S C 5 OF 2012 
CITATION NO. 2012 WAIRC 00234 
 

Result Order issued 
Representation 
Applicant Mr C Fogliani 
Respondent Mr R Farrell (of counsel) 
 

Order 
WHEREAS on 11 April 2012 The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch (the 
applicant) sought an order for discovery pursuant to s 27(1)(o) of the Industrial Relations Act 1979  
AND WHEREAS on 12 April 2012 a conference between the applicant union and the Public Transport Authority (the respondent) 
was convened without a resolution being reached to the alleged dispute; 
AND WHEREAS the matter was referred for hearing on 12 April 2012; 
AND WHEREAS having provided the parties with the option for a Speaking to the Minutes on Tuesday, 17 April 2012; and 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  

(1) That the respondent provide to the applicant union, as soon as is practicable, a copy of the correspondence provided 
by the WorkSafe Western Australia  Commissioner, dated 23 March 2012, to the respondent, dealing with the issue 
of the appointment of delegates pursuant to the Occupational Health and Safety Act 1984. 

(2) That the applicant union have regard that the document is to be used at the ‘workplace’ (as defined in the 
Occupational Health and Safety Act 1984) of the respondent to promote the appointment of delegates and ultimately 
the election of occupational health and safety representatives. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of 
Child Protection, 
Government of 
Western Australia 

Scott A/SC PSAC 
10/2011 

N/A 
 

Dispute re alleged 
breach of discipline 
of Union Member 

Discontinued 

Western Australian 
Municipal, Road 
Boards, Parks and 
Racecourse 
Employees' Union 
of Workers, Perth 

Shire of Menzies Scott A/SC C 44/2011 10/08/2011 
 

Dispute re alleged 
threatened unfair 
dismissal of union 
member 

Concluded 
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PROCEDURAL DIRECTIONS AND ORDERS— 

2012 WAIRC 00278 
DISPUTE RE ALLEGATIONS OF BREACHES OF DISCIPLINE OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DEPARTMENT OF MINES AND PETROLEUM 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 8 MAY 2012 
FILE NO PSAC 14 OF 2011 
CITATION NO. 2012 WAIRC 00278 
 

Result Application discontinued 
Representation 
Applicant Mr M Shipman 
Respondent Mr R Andretich 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
[L.S.] Public Service Arbitrator. 

 
 

2012 WAIRC 00261 
DISPUTE RE LEAVE ENTITLEMENTS DUE TO UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1927 (WA) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MAY 2012 
FILE NO PSACR 1 OF 2011 
CITATION NO. 2012 WAIRC 00261 
 

Result Declaration and Order issued 
 

Declaration and Order 
HAVING heard Mr M Swinbourn on behalf of the applicant and Mr C Gleeson and Ms T Sweeney on behalf of the respondent, the 
Public Service Arbitrator pursuant to the powers conferred under the Industrial Relations Act 1979, hereby: 
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A. DECLARES THAT: 
1. Ms Geraghty’s anniversary date for long service leave purposes is her commencement date of 1 August 

1995; and 
2. Ms Geraghty is entitled to long service leave ten years after 1 August 1995 excluding the relevant 

periods; and  
3. Periods of service which are relevant periods and do not count towards the ten years of continuous 

service are: 
(a) the period of service from 1 August 1995 to 22 February 1999 which was converted to 

recreational leave in accordance with the Workplace Agreement; and 
(b) the period of employment from 25 September 2000 to 7 October 2001 which was covered 

by the Workplace Agreement; and 
(c) the period of leave without pay from 27 July 2008 to 12 June 2011. 

B. ORDERS THAT the matter be and is hereby otherwise dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Shire of Harvey 
Enterprise 
Agreement 2011 
AG 31/2011 

20/04/2012 Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 
and Shire of Harvey 

(Not applicable) Commissioner J L 
Harrison 

Agreement 
registered 

Shire of Kondinin 
Municipal 
Collective 
Enterprise 
Agreement 2011 
AG 17/2012 

20/04/2012 Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

Shire of Kondinin Commissioner J L 
Harrison 

Agreement 
registered 

 
 

 

NOTICES—Appointments— 

2012 WAIRC 00254 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner JL Harrison to be an additional Public Service Arbitrator for a period of one year from the 2nd day of May, 2012. 
Dated the 23rd day of April, 2012 

 
CHIEF COMMISSIONER A.R. BEECH 
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2012 WAIRC 00273 
Designation of Officers 

Sections 93(IAC) 99D (2) and 99D (3) 
Industrial Relations Act 1979 

In my capacity as the Chief Executive Officer of the Department of the Registrar within the meaning of section 7 of the Industrial 
Relations Act 1979: 
Pursuant to section 93(IAC) of the Industrial Relations Act 1979, I DESIGNATE THE PERSON NOMINATED 
being SUSANE HUTCHINSON, AS A DEPUTY REGISTRAR to exercise the powers conferred under the Industrial Relations Act 
1979 or any other written laws. 
Pursuant to sections 99D(2) and (3) of the Industrial Relations Act 1979 this designation automatically ceases upon revocation of 
the designation or termination of the employment of this person named in the schedule within the Department of the Registrar. 

 
SUSAN BASTIAN 
ACTING CHIEF EXECUTIVE OFFICER, 
REGISTRAR 
DEPARTMENT OF THE REGISTRAR 
5 March 2012 

 

NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2012 WAIRC 00268 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to 
cancel the following award, namely the - 

HOSPITAL EMPLOYEES’ (PERTH DENTAL HOSPITAL) AWARD 1971 
on the grounds that there are no longer any persons employed under the provisions of this award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote File No. Appl 155/2010 on all correspondence. 
DATED at Perth this 29th day of March 2012. 

(Sgd.)  S BASTIAN 
[L.S.] Registrar 

 

PUBLIC SERVICE APPEAL BOARD— 

2012 WAIRC 00267 
APPEAL AGAINST THE DISCIPLINARY DECISION BY EMPLOYER AGAINST UNION MEMBER ON 16 

NOVEMBER 2011 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED ON 
BEHALF OF ITS MEMBER, MR RAY BATT 

APPELLANT 
-v- 
DIRECTOR - GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S M MAYMAN - CHAIRMAN 
 MR K TRENT - BOARD MEMBER 
 MR P BUDD - BOARD MEMBER 
DATE MONDAY, 7 MAY 2012 
FILE NO PSAB 19 OF 2011 
CITATION NO. 2012 WAIRC 00267 
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Result Application discontinued 
Representation 
Appellant Mr M Shipman 
Respondent Ms M Rinaldi 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to s 80I of the Industrial Relations Act 1979; 
AND WHEREAS this appeal was set down for a scheduling hearing on 24 January 2012; 
AND WHEREAS on 27 February 2012 Directions issued in preparation for the hearing; 
AND WHEREAS this appeal was set down for hearing on 7, 8, 9, 10 and 11 May 2012; 
AND WHEREAS the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  SM MAYMAN, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2012 WAIRC 00250 
APPEAL AGAINST CONSTRUCTIVE DISMISSAL 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KYLIE KEMPTON 

APPELLANT 
-v- 
DIRECTOR GENERAL - DEPARTMENT OF TRANSPORT 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR M COE - BOARD MEMBER 
DATE TUESDAY, 24 APRIL 2012 
FILE NO PSAB 6 OF 2012 
CITATION NO. 2012 WAIRC 00250 
 

Result Application Discontinued 
Representation 
Appellant Mr W Claydon 
Respondent Mr R Andretich of counsel 
 

Order 
WHEREAS the applicant filed a notice of discontinuance, the Public Service Appeal Board, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders – 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S J KENNER, 
Commissioner. 

[L.S.] On behalf of the Public Service Appeal Board. 
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2012 WAIRC 00264 
APPEAL AGAINST THE DECISION TO TERMINATE CONTRACT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS KAYO COX 
APPELLANT 

-v- 
MR ERIC LUMSDEN, DIRECTOR GENERAL, DEPARTMENT OF PLANNING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS R MAYHEW - BOARD MEMBER 
 MR D SOLOSY - BOARD MEMBER 
DATE FRIDAY, 4 MAY 2012 
FILE NO PSAB 11 OF 2011 
CITATION NO. 2012 WAIRC 00264 
 

Result Appeal dismissed 
 

Order 
HAVING heard Mr D Ellis of counsel for the appellant and Mr R Andretich of counsel for the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 

2012 WAIRC 00221 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION, WESTERN 
AUSTRALIAN LAND INFORMATION AUTHORITY (LANDGATE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 12 APRIL 2012 
FILE NO PSA 75 OF 2008 
CITATION NO. 2012 WAIRC 00221 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application in relation to the classification of Land Valuers made pursuant to the Industrial Relations Act 
1979; and 
WHEREAS on the 17th day of January 2012 the Public Service Arbitrator issued an order [2012 WAIRC 00018] that the terms of a 
Memorandum of Understanding set out the agreement between the parties for the establishment of the calling of Land Valuer at 
Landgate as a specified calling; and 
WHEREAS on the 21st day of March 2012 the applicant filed a Notice of Discontinuance in respect of the appeal; 
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2012 WAIRC 00220 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN RICHARD JOHN MILLER 
APPLICANT 

-v- 
CHALLENGER INSTITUTE OF TECHNOLOGY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 12 APRIL 2012 
FILE NO PSA 3 OF 2012 
CITATION NO. 2012 WAIRC 00220 
 

Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on the 23rd day of March 2012 the applicant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 

RECLASSIFICATION APPEALS—Notation of— 
File Number Appellant Respondent Commissioner Decision Finalisation 

Date 
PSA 4 – PSA 21/2010 Shaun Thoms 

Stephen Wayne Ryan; 
Ryan Olson; 
Cheng Huat Ooi; 
Roland Roychowdury; 
Rodney Thomas 
Simmons; 
Desmond Ward Jennings; 
Paul Culver; 
Karl Michael; 
Roger Mullins; 
Russell Lewis; 
Brian Gibbens; 
Gary Nielsen; 
Shane Large; 
Glen Ryan 
Carmelo Mark Romeo; 
Matthew Jones; 
Ricardo Adolfo Alfaro. 

Director General of 
Health as delegate of 
the Minister for 
Health in his 
incorporated capacity 
under s7 of the 
Hospital and Health 
Services Act 1927 as 
the Employer 

Scott A/SC Appeals 
Dismissed 

1/02/2012 
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NOTICES—Union Matters— 
2012 WAIRC 00279 

NOTICE 
FBM No. 3 of 2012 

NOTICE is given of an application by The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch to 
the Full Bench of the Western Australian Industrial Relations Commission for a new set of rules to be substituted for the existing 
rules.  
The proposed substitute rules seek to alter the qualifications of persons for membership of the organisation.  The proposed new 
Rule 3 – Eligibility for Membership will be substituted for the existing Rule 5 – Eligibility for Membership, and both are detailed 
below.   
EXISTING RULE 5 – ELIGIBILITY FOR MEMBERSHIP 

5 - ELIGIBILITY FOR MEMBERSHIP 
Any person employed in the Western Australian Government Railways Services, who is an employee within the meaning of the 
Industrial Relations Act 1979 (WA) as amended or replaced from time to time may be admitted as a member. 
No person shall be a member of this Union except in the capacity of an honorary member, who is not an employee within the 
meaning of the Industrial Relations Act 1979 (WA) as amended or replaced from time to time. 
Not withstanding the above provision, a person who is admitted to membership pursuant to these provisions and who subsequently 
is elected as a paid Office Bearer of the Union or becomes an employee of the Union, shall be entitled to remain as a member while 
holding such office or engaged in such employment. 
PROPOSED RULE 3 – ELIGIBILITY FOR MEMBERSHIP 
(to replace existing Rule 5 above) 
3.  Eligibility for Membership 

3.1.  Any person employed in the Public Transport Authority of Western 
Australia who is an employee within the meaning of the IRA may be 
admitted as a member. 

3.2.  No person shall be a member of the Union except in the capacity of an 
Honorary Member, who is not an employee within the meaning of the 
IRA. 

3.3.  Notwithstanding the above provision, a person who is admitted to 
membership of the Union pursuant to these provisions and who 
subsequently is elected as an Office Bearer of the Union or becomes 
an employee of the Union, shall be entitled to remain as a member 
while holding such office or engaged in such employment. 

The matter has been listed before the Full Bench at 10:30am on Wednesday, 27th June 2012 in Court No. 3 (Floor 18).  A copy of 
the Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
S. HUTCHINSON 
DEPUTY REGISTRAR 8 May 2012 

 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2012 WAIRC 00263 
REFERRAL OF DISPUTE RE PAYMENT OF OWNER-DRIVER BY EMPLOYER 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
THE TRUSTEE FOR THE M & V NORTHOVER FAMILY TRUST T/AS ORD RIVER 
CONTRACTING 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 4 MAY 2012 
FILE NO/S RFT 13 OF 2011 
CITATION NO. 2012 WAIRC 00263 
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Result Application dismissed 
Representation 
Applicant Ms M Papa 
Respondent Mr B Eagle (of counsel) 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 
hereby orders: 

THAT this application be and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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