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Reasons for Decision 
SMITH AP: 
The appeal 
1 The appellant seeks to institute an appeal pursuant to s 49 of the Industrial Relations Act 1979 (WA) (the Act) against a 

decision of the Commission given on 29 November 2012:  [2012] WAIRC 01059; (2012) 92 WAIG 2091.  The decision 
sought to be appealed against is an order that the hearing of the application under s 29(1)(b)(ii) of the Act be set down in 
Karratha on a date to be fixed.  The notice of appeal against the decision was filed on 3 December 2012. 

2 The decision sought to be appealed is not a final decision of the Commission.  Under the provisions of the Act, it is a 'finding'.  
A finding is a decision made in the course of proceedings that does not finally decide, determine or dispose of a matter to 
which the proceedings relate:  s 7 of the Act.  As the 'finding' to determine the venue of the hearing of the matter was perfected 
in the manner prescribed by s 34, s 35 and s 36 of the Act, an appeal can lie under s 49 of the Act.  However, pursuant to 
s 49(2a) of the Act, an appeal does not lie from a decision that is a 'finding' of the Commission unless, in the opinion of the 
Full Bench, the matter is of such importance that, in the public interest, an appeal should lie. 

3 The application before the Commission at first instance is a claim for denied contractual benefits.  In particulars provided by 
the applicant, the applicant claims an amount of $3,747 in unpaid overtime, $39,688 for 22 weeks of remuneration owed for 
the balance of an alleged fixed term contract for six months and amounts of reimbursement, being the sum of $765 for tools, 
$363.91 for safety spectacles and $386 for parking at Perth airport. 

4 The respondent denies that it owes the amounts claimed by the appellant.  In an email sent to the Commission on 20 November 
2012, the respondent particularises its defence as follows: 

(a) The appellant had no entitlement to be paid an overtime rate under the terms of his employment contract as the 
express terms of his contract provided for a flat rate of $44.00 per hour. 

(b) It denies that the appellant was employed for a six-month fixed term contract and says that: 
(i) pursuant to the express terms of the employment contract the appellant was employed for a six-month 

probationary period; and 
(ii) his employment was terminated on grounds of a failure to correctly submit time sheets, causing a serious 

safety breach at Mermaid Marine and poor workmanship. 
(c) It denies the claim for reimbursement for the cost of tools, glasses and the claim for parking. 

5 At a conciliation conference on 9 November 2012, no agreement was reached to resolve the matters in dispute.  An issue then 
arose as to where the hearing should be held and the parties were provided an opportunity to provide written submissions about 
the matter.  The appellant sought to have the matter listed for hearing in Perth.  The respondent requested the matter be listed in 
Karratha. 

6 In the respondent's email sent to the Commission on 20 November 2012, the respondent set out its reasons for its request in 
brief as follows: 
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Mr Morris requested that the hearing be held in Perth. We are a small company located and operating in the remote town 
of Karratha with 6 employees - 4 of which would have to travel to Perth for the hearing. Our business would be unable to 
run with everyone away at the same time. It is also a huge expense to our company to fly everyone to Perth together with 
meals and accommodation, a lot more than it would cost Mr Morris to fly on his own up here. We therefore request the 
hearing be held in Karratha. 

7 The appellant in his submission to the Commission at first instance stated that he disputed the respondent's contention that the 
respondent would have to close their business during the hearing if the matter was to be heard in Perth.  He says the respondent 
is a part-owner of at least one other related company and both are run as one business at the same premises in Karratha.  In 
particular, he argues there would be a sufficient number of employees in Karratha who could run the respondent's business 
whilst the respondent's representatives were in Perth for a hearing.  He also disputed the respondent's submission that it was 
necessary for the respondent to call four witnesses and for all four people to attend a hearing in Perth.  He stated that this is 
because 95% to 98% of the evidence will be on paper or in photographs.  The appellant also submitted that the respondent 
would only require one person to appear in Perth to represent the respondent and the others could give their evidence via 
video-link or telephone.  The appellant also stated that his rights and financial position must be considered.  In particular, his 
financial position was poor because of the actions of the respondent and that if the case is to be heard in Karratha he would be 
denied his right to put his case for hearing as he is currently unemployed and cannot afford the cost of travel to Karratha. 

8 After considering the submissions made by the parties, the following order, which contained reasons for decision in the form of 
a preamble, was made by the Commission: 

WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 9 November 2012 the Commission convened a conference for the purpose of conciliating between the 
parties however no agreement was reached and the applicant requested the matter proceed to hearing; and 
FURTHER the applicant raised an issue with respect to the matter being heard in Karratha and the parties were given the 
opportunity to provide written submissions about this issue; and 
WHEREAS on 19 November 2012 the applicant requested that the hearing be in Perth as he is currently unemployed and 
cannot afford the cost of travelling to Karratha and he claims that it would be unfair if the matter was to be listed for 
hearing in Karratha as this would prevent him from presenting his case; and 
FURTHER the applicant argues that the respondent could attend the hearing by videoconference; and 
WHEREAS on 20 November 2012 the respondent requested that the matter be heard in Karratha as the respondent is a 
small company operating in Karratha with six employees, four of whom will be called as witnesses for the respondent, 
and if the matter is heard in Perth the respondent would have to close its business; and 
FURTHER the respondent argues that there would be significant expense for the respondent if the matter was to be heard 
in Perth; and 
WHEREAS when deciding where the hearing of this matter should be held I take into account any prejudice and 
disadvantage that would eventuate to either party; and 
WHEREAS the Commission is of the view that it is inappropriate that video evidence be relied on by either party given 
the nature of the issues in dispute between the parties; and 
WHEREAS after considering the issues raised by each party and when taking into account equity and fairness I find that 
the respondent will suffer a greater detriment and disadvantage than the applicant if the hearing of this matter was set 
down in Perth; and 
WHEREAS in reaching this conclusion the Commission takes into account that the applicant worked for the respondent 
in Karratha; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and 
in particular s 27(1), hereby orders: 

THAT the hearing of this matter be set down in Karratha on a date to be fixed. 
9 When the appeal was heard by the Full Bench, the appellant and the respondent repeated the submissions they had made to the 

Commission at first instance. 
Result 
10 After hearing oral submissions by the parties on 17 January 2013, the Full Bench informed the parties that it was of the opinion 

that leave to appeal would be granted, but that we were of the opinion that the appeal should be dismissed.  An order to that 
effect was made on 22 January 2013.  These reasons set out the reasons why we each made that decision. 

Public interest 
11 When considering whether the matter is of such importance that in the public interest an appeal should lie, the principles are 

well established.  In Rainbow Coast Neighbourhood Centre Inc v Wood [2011] WAIRC 00821; (2011) 91 WAIG 1831 the 
Full Bench observed in Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union of Western 
Australia (1989) 69 WAIG 1873 it was settled by a Full Bench unanimously [24]: 

[T]hat the words 'public interest' are not to be narrowed to mean 'special or extraordinary circumstances'.  An application 
may involve circumstances which are neither special nor extraordinary.  It may involve circumstances which, because of 
their very generality, are of great importance in the public interest.  Each matter will be a question of impression and 
judgment whether the appeal has the required degree of importance.  Also important questions that may have effect in 
other industries, and substantial matters of law affecting jurisdiction, can give rise to matters of sufficient importance in 
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the public interest to justify an appeal:  Murdoch University v The Liquor, Hospitality and Miscellaneous Union, 
Western Australian Branch (2005) 86 WAIG 247 (Ritter AP) [13] – [14]. 

12 As this appeal raises an important principle of law as to the matters that regard should be had to by members of the 
Commission when considering to exercise its discretion to determine a venue for the hearing of a substantive application, I am 
of the opinion that the present matter is of sufficient importance that it is in the public interest that an appeal should lie. 

Legal principles - place of hearing 
13 It is the usual practice of this Commission that matters are listed for hearing at the place where the action arose.  That place is 

usually the place of employment which is also usually where all the witnesses reside.  Where the witnesses reside is a material 
consideration in the exercise of discretion of determining a venue for a hearing.  However, where an employee has been 
employed in a regional area, particularly in the north-west or in a remote area, it is not uncommon for the employee to leave 
the place where they were employed and move to Perth or another place in the state.  Where that occurs, the Commission can 
be called upon to determine a place for hearing.  This is usually done informally when there is no dispute between the parties 
as to the location of a hearing and no formal decision in the form of an order is issued to determine the place of hearing.  Such 
a course is appropriate as the Commission's work would be unduly burdened if it was necessary to issue an order on each 
occasion a matter is listed for hearing  

14 In this matter, the appellant was what commonly is called a fly-in fly-out worker.  When he was employed by the respondent, 
he did not reside in Karratha unless he was rostered to work.  At all material times, his home was in Western Australia at 
Cranbrook.  It is not the case that the Commissioner in this matter was called upon to consider whether the matter should be 
transferred from Perth to Karratha.  Her task was to exercise the discretion conferred on her by s 27(1)(e) of the Act to 
determine the place of hearing.   

15 Unlike many other courts and tribunals, at this present time, the Commission only has one registry which is located in Perth.  
Until 30 June 2006, it also had a registry in Karratha:  Department of the Registrar, WAIRC Annual Report 2006.  Whilst the 
Commission is empowered under s 27(1)(e) of the Act with a broad discretion to sit at any time and place, no pre-conditions or 
procedures are prescribed under the Act or regulations made under the Act, which provide for the manner of exercise of the 
power to determine a place of hearing or for the transfer of a proceeding from one place to another. 

16 The power of the Commission to determine the venue of a hearing is different to other courts, such as the Federal Court.  
Although, s 48(1) of the Federal Court of Australia Act 1976 (Cth) provides for a broad discretionary power to determine a 
place of hearing which is similar to the power in s 27(1)(e) of the Act, pursuant to its rules of court a hearing in the Federal 
Court is held at the place at which the proceeding is started, unless the court has ordered that the proceeding be transferred to 
another place:  div 2.1 r 2.02, div 1.4 and Schedule 1 – definition of 'proper place' of the Federal Court Rules 2011 (Cth). 

17 The procedures prescribed for the Federal Court is different to the prescribed procedures of the Supreme Court of Western 
Australia.  The Supreme Court Act 1935 (WA) is silent on the issue of venue.  However, O 32 r 1 of the Rules of the Supreme 
Court 1971 (WA) provides for a procedure to determine the venue that is different to the procedure prescribed for the Federal 
Court.  Order 32 r 1 provides: 

Where the plaintiff proposes that the action be tried elsewhere than in Perth, he shall name in his writ the circuit town at 
which he proposes that it shall be tried and the action shall, unless the Court otherwise orders, be tried at sittings of the 
Court at that town. 

18 The notes on the Rules of the Supreme Court published on-line by Lexis Nexis state in [32.1.1] the effect of O 32 r 1 is that: 
The plaintiff has a prima facie right, by his or her indorsement, to fix the venue.  As such, a defendant who wishes to 
change it must establish grounds for a change of venue:  see Cording v Trembath [1921] VLR 163 at 167. 

19 A similar procedure has been prescribed in the rules of Court of other Supreme Courts in Australia: see the discussion by 
Master Bredmeyer in The Lord McAlpine of West Green v Hannigan (Unreported, WASC, Library No 920690, 1 December 
1992). 

20 In this Commission where all applications are filed in a central registry in Perth and there is no procedure prescribed which 
provides for a party to determine the venue for hearing, no right can be said to be vested in either party to fix the venue for 
hearing.  In making this finding, I respectfully decline to follow a finding made by Kenner C in Bennell v Department of 
Education and Training [2010] WAIRC 00985; (2010) 91 WAIG 1074 in which he made a brief observation that [5]: 

As a matter of general principle, it is the party who institutes a proceeding in a court or tribunal who has the right to elect 
the place of trial except, where the other party to the proceedings wishes an alternative location of the trial, in which case 
the onus is upon them to persuade the court or tribunal to that effect: Cording v Trembath [1921] VLR 163 at 167; 
Hansen v Border Morning Mail Pty Ltd (1987) 9 NSWLR 44. 

21 The general principle referred to by Kenner C applies to matters commenced in the Supreme Court of Western Australia, 
because of the effect of O 32 r 1.  In my opinion, the discretion conferred by s 27(1)(e) of the Act establishes a different 
scheme for determining a place of hearing. 

22 Whilst this matter does not raise an issue going to the transfer of proceedings, the principles that apply to interlocutory orders 
to transfer proceedings in the Federal Court, in my opinion, provide valuable guidance to the determination of the place of 
hearing.  In the Federal Court the leading authority for determining an application for change of venue is a decision of the Full 
Court in National Mutual Holdings Pty Ltd v Sentry Corp (1988) 83 ALR 434.  In Sentry Corp the Full Court considered the 
broad discretion to determine a proper place for hearing pursuant to s 48 of the Federal Court of Australia Act.  Section 48(1) 
of the Federal Court of Australia Act provides: 

The Court or a Judge may, at any stage of a proceeding in the Court, direct that the proceeding or a part of the proceeding 
be conducted at a place specified in the order, subject to such conditions (if any) as the Court or Judge imposes. 
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23 At 441 the Full Court found in Sentry Corp: 
The power conferred on the court or a judge by s 48 is in terms wholly unfettered. It should be exercised flexibly having 
regard to the circumstances of the particular case. It would be regrettable and unwise if the court were to circumscribe the 
general power conferred by s 48 with inflexible rules or impose inelastic constraints upon its exercise. As the power may 
be exercised subject to conditions, the court or a judge is in a position to mould orders under the section to take account of 
the many and varied circumstances that arise in particular cases.  
The power conferred by s 48 recognises the national character of this court. The factors which the court is entitled to take 
into account in considering whether one city is more appropriate than another for interlocutory hearings or for the trial 
itself are numerous. The court must weigh those factors in each case. Residence of parties and of witnesses, expense to 
parties, the place where the cause of action arose and the convenience of the court itself are some of the factors that may 
be relevant in particular circumstances.  
The balance of convenience will generally be a relevant consideration, but not necessarily determinative of each case. 

24 The Full Court went on to observe at 442 that the starting point is that the proceeding has been commenced at a particular place 
and there is no onus of proof in the strict sense to be discharged seeking to conduct or continue the proceedings elsewhere.  
They then found (442): 

The balance of convenience is important, but its weight must vary from case to case. Ultimately the test is: where can the 
case be conducted or continued most suitably, bearing in mind the interests of all the parties, the ends of justice in the 
determination of the issues between them, and the most efficient administration of the court? It cannot and should not, in 
our opinion, be defined more closely or precisely. 

25 Whilst the Commission is not a national body, it is a tribunal that services employees, employers and organisations in the 
whole of Western Australia.  In matters before this Commission, there can be no starting point of determining the place of 
hearing as the place of where all applications are filed is in Perth.  However, when determining the place of hearing the 
Commission should, in my opinion, adopt the test in Sentry Corp as the application of the test does not raise an onus of proof 
and can be applied without regard to where the action was commenced. 

26 The power to determine the place of hearing under s 27(1)(e) of the Act is completely unfettered.  It cannot be said that any 
onus of proof arises to be discharged by either party in a determination of a place of hearing.  Determination of a place of 
hearing is a matter of case management of all relevant matters that concern the legitimate interests of the parties and the proper 
administration of a matter by the Commission.  Matters that could be relevant in an individual case may be numerous.  
However, in most matters the following factors are likely to be relevant: 

(a) The residence of parties and witnesses. 
(b) The location of the place of employment. 
(c) The location of representatives of the parties, if any. 
(d) The availability of court facilities and equipment, including the availability of adequate video-link facilities and 

officers to support the use of such equipment. 
The convenience and cost to the Commission may also be a relevant factor. 

Consideration 
27 This is an appeal against a discretionary decision.  In such a matter it is not open to the Full Bench to decide the matter afresh.  

This is a matter where the Commissioner had a discretionary decision to make.  In an appeal against a discretionary decision it 
is for the appellant to establish that the Commissioner erred at first instance in the exercise of discretion and that the exercise 
of discretion miscarried: House v The King (1936) 55 CLR 499.  As Ritter AP observed in Michael v Director General, 
Department of Education and Training [2009] WAIRC 01180; (2009) 89 WAIG 2266 [141] – [142]: 

[A]n appeal against a discretionary decision cannot be allowed simply because the appellate court would not have made 
the same decision.  The reason why this is so was explained in the joint reasons of Gleeson CJ, Gaudron and Hayne JJ in 
Coal and Allied Operations Pty Limited v Australian Industrial Relations Commission (2000) 203 CLR 194 at [19] - 
[21].  At [19] their Honours explained by reference to the reasons of Gaudron J in Jago v District Court (NSW) (1989) 
168 CLR 23 at 76, that a discretionary decision results from a 'decision-making process in which "no one [consideration] 
and no combination of [considerations] is necessarily determinative of the result"'.  Instead 'the decision-maker is allowed 
some latitude as to the choice of the decision to be made'.  At [21] their Honours said that because 'a decision-maker 
charged with the making of a discretionary decision has some latitude as to the decision to be made, the correctness of the 
decision can only be challenged by showing error in the decision-making process'.  Their Honours then quoted part of the 
passage of House v King which I have quoted above. 
Similarly, Kirby J in Coal and Allied at [72] said that in considering appeals against discretionary decisions, the appellate 
body is to proceed with 'caution and restraint'.  His Honour said this is 'because of the primary assignment of decision-
making to a specific repository of the power and the fact that minds can so readily differ over most discretionary or 
similar questions.  It is rare that there will only be one admissible point of view'.  (See also Norbis v Norbis (1986) 161 
CLR 513 per Mason and Deane JJ at 518 and Wilson and Dawson JJ at 535). 

28 The Commissioner in this matter at first instance in finding that the hearing should take place in Karratha had regard to three 
matters.  These were: 

(a) An assessment of the expense each party would incur and any disadvantage each party would suffer. 
(b) Whether if the application was heard in Perth, the respondent could attend the hearing by video conference. 
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(c) The fact that the place of the applicant's employment was in Karratha. 
29 It is clear from the brief reasons set out in the preamble to the order that the Commissioner properly had regard to the matters 

raised by the parties in respect of expense and disadvantage to each party if the hearing is to take place in Perth or in Karratha.  
She did not attempt to resolve the dispute about whether the respondent would have to close its business for the day if the 
matter was heard in Perth.  In my opinion resolution of that issue was not necessary as it is apparent that from the number of 
witnesses the respondent intends to call there would be a substantial disruption to the business of the respondent if the matter is 
heard in Perth.  The Commissioner also properly had regard to the fact that the place of employment was in Karratha.  In doing 
so she had regard to more than the balance of convenience.  However, the Commissioner gave inadequate reasons why she 
found that it was inappropriate that video evidence be relied upon by either party.  She simply found that this was because of 
the nature of the issues in dispute between the parties.  In my opinion, the Commissioner erred in law in failing to set out her 
reasoning that led to this conclusion.  However, for reasons that follow, this error is not determinative. 

30 Firstly, it is notable that the matters pleaded by the parties in their particulars indicate that there are a number of factual matters 
in dispute.  In these circumstances, it can be readily contemplated that it would be difficult to put in place appropriate 
arrangements for the respondent to conduct its case in Karratha as the Commission does not have its own court facilities and 
video conference equipment in Karratha, as it will use the court facilities at the Karratha Court House which is administered by 
the Attorney General's Department:  Notice of Hearing (AB 30).  If the hearing was to be conducted in Perth by video-link 
from Karratha, in the absence of officers of the Commission to assist, the Commission could have no confidence that all 
witnesses for the respondent could be seen, heard and give their evidence in a clear manner so as to properly enable an 
assessment of the credit of each witness and for each witness to give their evidence without influence or prompting from any 
other person.  Also it may be very difficult to ensure during the course of the hearing that all parties and the Commission itself 
have copies of relevant documents.  These are all matters that are directly relevant to the ends of justice in a proper 
determination of the issues between the parties. 

31 Consequently, I am not persuaded that the Commissioner erred in making the decision to order that the hearing take place in 
Karratha.  I am of the opinion, however, given the appellant's submission that his financial position is such that he will not be 
able to pursue his application as he cannot afford to pay to travel to Karratha for the hearing, the appellant should be afforded 
an opportunity to make an application to the Commission in accordance with reg 44 of the Industrial Relations Commission 
Regulations 2005 (WA) for him to appear and give evidence by video-link from Perth.  Enquiries will have to be made as to 
whether the video-link facilities in the Karratha Court House are compatible with the system used by the Commission and are 
capable of providing a clear and uninterrupted service.  If the video-link facilities in the Karratha Court House are compatible 
with the system used by the Commission and the Commissioner hearing the matter is satisfied that such an application should 
be granted, the Commission has officers located in Perth who can be present during the hearing to enable the appellant to 
present his case remotely to Karratha from one of the Commission's hearing rooms in Perth in a manner that can enable a 
proper determination of the issues by the Commission.  In particular, the officer could assist in matters such as administering 
the oath, ensuring the appellant has copies of relevant documents and putting any documents to him that the respondent wishes 
to put to him during the course of the hearing. 

SCOTT ASC: 
32 I have had the benefit of reading the Reasons for Decision of the Acting President.  I respectfully agree that this matter is of 

such importance that, in the public interest an appeal should lie.  This is because the issue of the approach to be taken by the 
Commission in exercising its discretion in the determination of the location for hearings is a matter which affects parties before 
the Commission generally and the Commission's case management of matters before it.  The decision is a matter for the 
Commissioner's discretion rather than a question of onus on one party or the other.  It would not generally be in the public 
interest that an appeal should lie in respect of a procedural matter, particularly in the absence of a final decision.  I would be 
concerned at the prospect that appeals against procedural decisions at this stage of the process may become other than 
exceptional. 

33 The Acting President has set out a list of factors which are likely to be relevant, and I agree with those factors, including that 
the convenience and cost to the Commission may be a relevant factor.  There may, in particular cases, be other factors such as 
expense and personal circumstances of the parties which may be relevant.  Therefore the list is not exhaustive. 

34 As to the appeal itself, I agree that it ought to be dismissed.  The Commissioner's reasons for the hearing taking place in 
Karratha are valid ones.  However, it appears that the option of the appellant being heard from the Commission's premises in 
Perth via video-link may not have been put to the Commissioner for consideration.  Therefore it may be appropriate for the 
appellant to make such an application. 

KENNER C: 
35 On 29 November 2012 a Commissioner made an order that the hearing of a matter at first instance be set down in Karratha on 

a date to be fixed.  The substantive claim at first instance is an application for the recovery of an alleged denied contractual 
benefit under s 29(1)(b)(ii) of the Act.  A conciliation conference was unavailing in settling the matter. 

36 Subsequently, an issue arose as to where the application would be listed for hearing.  Mr Morris contended that given that he is 
now unemployed and could not afford the cost of travelling to Karratha for the hearing, the matter should be listed for hearing 
in Perth.  Lift Equipt Pty Ltd contended the opposite.  It said that as a small business, with some six employees, four of whom 
would be required to give evidence, the matter should be heard in Karratha as the cost and inconvenience to have the matter 
heard in Perth would be too great.  As noted at the outset, the learned Commissioner at first instance decided that the matter be 
listed for hearing in Karratha. 

37 Mr Morris appeals from that decision which is a finding for the purposes of s 7 of the Act, being a decision, determination or 
ruling that does not finally decide, determine or dispose of the matter to which the substantive proceedings relate.  That being 
so, under s 49(2a) of the Act, no appeal lies from such a finding, unless in the opinion of the Full Bench, the matter is of such 
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importance that in the public interest the appeal should lie.  It was with considerable reluctance that I came to the conclusion 
that in this matter, the issue is of such importance that in the public interest an appeal should lie. 

38 The Commission's charter under the Act, as made by the Parliament, is to enquire into and deal with industrial matters.  It is to 
do so in accordance with equity, good conscience and the substantial merits of a case, without regard to technicality or legal 
form.  In my opinion, except in the rarest of cases, matters such as dates and locations of hearings, are not matters which ought 
occupy the Commission to any formal extent, far less so the Full Bench on appeal.  Nonetheless, leave having been granted, I 
can deal with the issues arising shortly. 

39 I am not persuaded that the learned Commissioner made any error in her determination that the matter be listed for hearing in 
Karratha.  The recitals to her order make it clear that she considered the views of the parties and took into account, particularly, 
the relative expense and detriment to Lift Equipt in a number of their employees travelling to Perth to give evidence if the 
matter was heard in Perth.  That was a discretionary determination by the Commissioner.  How that discretion is exercised, is a 
matter entirely for a Commissioner at first instance, having regard to the broad powers available under s 27(1)(e) and (f) of the 
Act, having due regard to s 26(1)(a), (b) and (c). 

40 The only reported decision of the Commission on such an issue is one of mine in Lorraine Sheila Bennell v Department of 
Education and Training (2010) 91 WAIG 1074.  In that case the applicant, Mrs Bennell and the witness she proposed to call 
lived in Australind and worked at a government school in the Bunbury area.  All of the employer's witnesses also lived and 
worked in the same location.  Accordingly, common sense suggested the matter be heard in Bunbury.  However, because of 
concerns expressed by a number of persons to be called as witnesses by the respondents contained in affidavits, as to the 
possibility of intimidation by members of Mrs Bennell's family in and around the Bunbury Courthouse, it became necessary 
for the Commission to deal with the matter formally. 

41 Given the nature of the matters raised, Mrs Bennell was given an opportunity of giving evidence in response.  The Commission 
published very brief reasons for decision.  In those reasons at par 5, I stated that as a matter of "general principle" the party 
instituting a proceeding in a court or tribunal has the right to elect the place of hearing except where the other party proposes 
an alternative, where an onus is upon them to establish that should be so.  Reference was made to some decided cases that 
apply the relevant rules of court in those jurisdictions (see too the general commentary in B Cairns Australian Civil Procedure 
9th Ed at par 16.250).  I remain of that view as to a statement of general principle.  It is certainly the case in the District and 
Supreme courts in this State and elsewhere. 

42 Whilst it may be that the principle referred to in Bennell is contained in rules of court in other jurisdictions, it has a common 
law ancestry.  Whilst it is a decision of some antiquity, in the Court of Common Pleas in Church v Barnett and Another 
(1871) 6 LR 116 at 118, the principle endorsed in that case, in citing Dury v Hopwood 7 CB (NS) at 837, was that a hearing be 
heard "where the matter in contest arose".  In the context of the Commission's jurisdiction, that will more often than not be the 
place at which the relevant employment was or is and where the parties reside.  As with the Supreme and District Courts in this 
State, the Commission introduced circuits so that matters could be conveniently heard in the different regions across the State 
where the parties both live and work. 

43 In my view, as a matter of common sense, that remains a sound principle.  Whilst by s 27(1)(e) of the Act the Commission is 
not constrained in any way, as to when and where it sits in the State, it seems to me that there should be some starting point, 
from which consideration of the location of a hearing proceeds.  That can be the place requested by an applicant, or, 
alternatively, the place where the relevant events arose.  By analogy, the Church approach is of assistance.  This approach was 
applied analogously by the Federal Court in National Mutual Holdings Pty Ltd and Ors v The Sentry Corporation and Anor 
(1988) 19 FCR 155 at 165, although that case was decided in the context of a national court with multiple Registries across the 
country and applying specific rules of court. 

44 In terms of the approach to the party requesting a different location for a hearing, whether one refers to it as an "onus" or not, 
does not really matter.  Taking for example a circumstance such as in Bennell, where both parties lived and worked in the 
same locality as specified in the notice of application.  Where one party wishes to have the claim heard elsewhere, it seems to 
me that there should be something raised by that party, which would cause a Commissioner, in the exercise of his or her broad 
discretion, to hear the matter in other than the locality specified by the party initiating the proceedings. 

45 As to considerations to be taken into account in deciding such a question, matters such as the relative costs and convenience of 
the parties readily spring to mind.  In other respects, it should be left to the broad discretion of a Commissioner as to what he or 
she considers relevant, if and when, hopefully rarely, such issues need to be formally determined. 

46 Returning to the learned Commissioner's order, the only matter upon which it may be said that error could have arisen is in her 
conclusion that it would be inappropriate for either party to give their evidence by video-link.  No reason for this conclusion is 
referred to.  Under the Industrial Relations Commission Regulations 2005, a party may apply to give evidence or make 
submissions by video-link or telephone.  There has been some authority to the effect that where major questions of credit arise 
or where a large volume of complex documents is involved, it would be preferable for witnesses to be heard in open court:  
Australian Medical Imaging Pty Ltd v Marconi Medical Systems Australia Pty Ltd (2001) 53 NSWLR 1.  Recent cases 
suggest however, that with advances in technology, the capacity to assess the credit of a witness is not significantly impacted 
by the use of a video-link:  Westraint Resources Pty Ltd v BHP Iron Ore Pty Ltd (No.5) [2010] WASC 62 per Le Miere J at 
par 9. 

47 In this case it is open for Mr Morris to make an application under the Regulations for him to appear by video-link.  Subject to 
any logistical difficulties that might arise, if such an application were to be granted, this will alleviate any disadvantage to Mr 
Morris in the matter being heard in Karratha as listed. 

48 I would dismiss the appeal. 
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Reasons for Decision 
SMITH AP AND BEECH CC: 
1 This is an appeal instituted under s 84(2) of the Industrial Relations Act 1979 (WA) (the Act).  The appeal is against part of a 

decision of the Industrial Magistrate's Court.  The decision appealed against is a finding made on 19 July 2012 in M 38 of 
2011 that the respondent had not breached cl 10.3 of the Education Assistants' (Government) General Agreement 2010 (the 
2010 agreement). 

The application before the Industrial Magistrate's Court 
2 The appellant alleged at first instance the respondent had contravened or failed to comply with several provisions of cl 10 of 

the 2010 agreement which provides for inductions of education assistants newly employed in government schools as follows: 
10.1 The employer consistent with its policy, Staff Induction, will ensure all new employees and redeployees attend 

induction sessions within three months of commencement of employment. 
10.2 The Department of Education and Training will develop a specific induction package for Education Assistants. 
10.3 Each district office is responsible for conducting inductions which are to be held twice each term during term time 

for new employees. The Employer will notify the Union if there are no new employees requiring induction and 
the required second induction in the term will not be necessary. 

10.4 The Union will be given at least 14 days notice of the time and place of the inductions and the names of those 
attending. The Union is entitled to at least thirty minutes to address new employees without Employer 
representatives being present. The Union will meet the costs associated with its attendance at such sessions. 

10.5 Every effort will be made to induct new employees in remote locations. Inductions may be part of professional 
development days or other days dedicated to staff training or development. Where car travel is greater than two 
hours, consideration may be given to an on-line induction to be available for new employees. 

3 In paragraph 3.5 of the amended statement of claim the appellant pleaded that on and between 1 January 2011 and 
5 September 2011 the respondent breached cl 10 in the following ways: 

(b) From 2011, the Respondent removed the responsibility for conducting inductions from the district offices and 
reallocated the responsibility to the line manager or principal of individual schools.  The district offices were not 
responsible for conducting any inductions in the period 31 January to 5 September 2011. 

(c) Inductions were not held twice each term in the period 31 January to 5 September 2011. 
4 A central issue before the Industrial Magistrate's Court was whether following a policy decision by government to restructure 

the delivery of resources to schools in 2010, cl 10.3 of the 2010 agreement could be complied with by the respondent.  It was 
common ground that the outcome in paragraph (c) was contingent upon the outcome in paragraph (b). 

5 The 2010 agreement was registered on 4 August 2010.  In late 2010, as a result of a decision made by the executive of the 
Western Australian government to devolve responsibility for the running of schools to local school communities, it was 
announced that existing district education offices were to be replaced by school networks, regional education offices and local 
education offices.  In a document setting out the education networks and regions policy published by the Department of 
Education in September 2010 it was stated (exhibit 1 (AB 60)): 

There will be a regional or local education office located where there is currently a district office.  This will ensure 
continuity and that a public face and immediate contact for education is maintained in each community.  These offices 
allow community members to approach senior Department representatives with issues and problems for local resolution.  
It will also foster interagency collaboration and, wherever possible, co-location of services. 
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Each region will be headed by a Regional Executive Director who will, for the first time, become a member of the 
Department's Corporate Executive team.  This will provide more direct access between schools and the Director General 
through a flatter management structure.  For country regions, it will strengthen representation at the most senior decision 
making level of the Department. 
Each region will be provided with a flexible budget to respond to the specific needs of its schools.  All savings generated 
will be reinvested in schools and networks. 
Services closer to school 
Services currently available to schools will continue to be provided.  The model of delivery of these school support 
services will be enhanced by locating the resources in schools or networks of schools.  This will allow principals to 
determine how support services are used. 
Independent Public Schools 
Independent Public Schools will have the opportunity to access support provided through school networks.  Although 
they operate more autonomously and have different governance and accountability arrangements, Independent Public 
Schools continue to be part of the public school system.  This means that, like all schools, they have the right to the 
benefits of belonging to a network. 
Principals of Independent Public Schools will demonstrate accountability to the Director General through a Delivery and 
Performance Agreement. 

6 Under the heading 'Services provided by regions' the policy also stated: 
Education regions will encourage local decision making with regard to resources.  Regional Executive Directors will 
monitor and assess school performance against established standards. 
Services provided through the new structure include: 

• coordination, communication and management support for school and regional emergencies, complaints and 
general requests for information 

• a conduit for information to schools and the rollout of Statewide programs 

• school psychology services which remain an important and growing element of support for schools; most school 
psychologists will be based in schools or networks of schools 

• senior finance consultants to build the capacity of principals, registrars and business managers to manage financial 
resources 

• flexible budgets for direct intervention in schools where needed and general support for principals and teachers 

• curriculum support through teacher development centres or similar. 
The new school network structure emphasises and encourages a practitioner approach to support, providing flexibility to 
schools and networks.  This will enable highly competent principals and teachers to help and support other staff. 

7 The policy established eight regional education offices, seven local education offices and 75 networks which replaced 
14 existing district education offices.  Of importance to the appellant's case, the regional and local education offices are located 
in the same physical geographic locations as the former district education offices.  The regional structure established by the 
policy was as follows: 

North 
Metropolit

an 
228 schools 

South 
Metropolit

an 
239 schools 
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23 schools 
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29 schools 

Wheatbelt 
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8 The role of regional executive directors was also set out in a policy as follows (exhibit 8 (AB 71)): 
Regional Executive Directors will: 

• support innovation, efficiency and collaboration so students have access to a broad, high quality curriculum 

• coordinate communications and complaints, disputes and crisis management processes 
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• monitor schools through the Department's performance information systems on student achievement (academic 
and non-academic), financial and human resource management, and community relations 

• initiate and coordinate support for and intervention in underperforming schools 

• manage school principals and regional staff 

• lead the implementation of Department policies, programs and initiatives 

• facilitate and support interagency collaboration and partnerships 

• support the professional learning and development of Network Principals in consultation with the professional 
learning and leadership institute 

• advise Corporative Executive on Department policy and programs. 
9 The two main issues raised in this appeal are: 

(a) The construction of cl 10.3 of the 2010 agreement. 
(b) Whether or not it was possible for the respondent to comply with its obligations under cl 10.3 as a result of the 

implementation of the education networks and regions policy. 
Reasons for decision of the Industrial Magistrate 
10 The learned Industrial Magistrate found that cl 10.3 had not been breached by the respondent.  Firstly, he found that once the 

district education offices had been abolished, there was no body that was required to conduct inductions within the meaning of 
cl 10.3.  Secondly, he found once district offices were abolished the respondent was able to delegate the responsibility to 
conduct inductions to the schools.  When making these findings, the learned Industrial Magistrate had regard to the evidence 
about the importance of inductions, the changes in delivery of resources to schools brought about by the education networks 
and regions policy and evidence about some initial discussions in late 2010 and early 2011 between representatives of the 
respondent and the appellant about who would be responsible for conducting inductions of education assistants. 

11 When considering the submissions and evidence put before him, the learned Industrial Magistrate firstly had regard to the 
reasons why the appellant saw the proper induction of education assistants as important.  He found ([2012] WAIRC 00446; 
(2012) 92 WAIG 1592): 

4. The claimant union represents Education Assistants employed by the respondent.  In more recent times the union 
has attempted to increase the profile of Education Assistants who, in the past, were sometimes seen and regarded 
as being unskilled workers.  The claimant says that in reality they possess important skills.  It is therefore striving 
to increase the professionalism of Education Assistants and to create commensurate career and pay structures.  

5. The proper induction of Education Assistants is seen by the claimant as being an important and integral process 
by which it can achieve its objectives.  With that in mind it negotiated the inclusion of an induction clause in the 
Education Assistants' (Government) General Agreement 2007 (the 2007 Agreement) which has been retained in 
the 2010 Agreement. 

6. The claimant's State Secretary, Mr David Kelly, testified that it was important from the union's point of view that 
inductions be conducted by a central authority so that they could be regulated and monitored.  There were quality 
assurance benefits in the induction being conducted in that way.  It was also more convenient for the union.  From 
a logistical point of view it was physically impossible for the union to attend all school based inductions, 
sometimes involving only a few employees at different locations, potentially being conducted at the same time.  It 
was far better for the union to recruit members and address Education Assistants about various campaigns at large 
induction sessions.  Simply put, the union does not have the resources to attend multiple small induction sessions. 

12 His Honour had regard to the government's change in policy about the delivery of school services and to the fact that the new 
model of regional offices replaced district education offices.  His Honour then considered evidence given by Ms Margaret 
Collins, the regional executive director for the southwest education region, on behalf of the respondent, about the role of the 
regional executive directors.  She gave evidence that: 

(a) the function of regional executive directors is substantially different to that that was performed by the district 
offices; 

(b) rather than providing support, regional executive directors are expected to monitor the performance of all schools 
in the region and intervene if a school is underperforming; 

(c) as a result of the restructure, regional executive directors were not involved in inductions and that school 
principals became empowered to induct all staff, including education assistants; 

(d) as a result of these changes, the function of conducting inductions and complying with cl 10 of the 2010 
agreement therefore now rests with individual school principals. 

13 His Honour also found that Ms Sandra Thompson, the respondent's principal human resources consultant, affirmed the 
evidence given by Ms Collins about the regionalisation policy. 

14 His Honour took into account evidence given on behalf of the appellant that there was considerable confusion about where the 
responsibility for induction lay when the new policy was introduced and that this confusion continued well into 2011.  This, he 
found, was evident from the testimony of Ms Michelle O'Driscoll, the appellant's team lead organiser for the education 
industry employees.  In his reasons, his Honour recited the testimony of Ms O'Driscoll as follows: 

12. Ms O'Driscoll testified that in September 2010 she met with the respondent, Ms Sharon O'Neil and others 
concerning the proposed changes.  The exact form of the proposed changes was not then known.  As a result of 
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that meeting, Ms O'Driscoll satisfied herself that although there would be some changes made to staffing at 
district offices, they would essentially remain intact and be renamed as regional offices.  That view was reinforced 
by various discussions she had with departmental officials and also because of what was said in a series of emails 
passing between her and Ms Thompson.  It is important to refer to some of those emails in order to accurately 
reflect what was happening at the time, and to explain why Ms O'Driscoll held that view.  

13. On 4 February 2011, Ms Thompson sent an email to Ms O'Driscoll (Exhibit 2.1) which contained the following:  
'Subject:  Coordination of inductions for Cleaners, Gardeners and Education Assistants 
Good Afternoon Michelle 
Thank you for meeting with us this morning.  As discussed, the proposed plan to coordinate regional 
inductions in 2011 is as follows: 

• Workforce Management will coordinate EA inductions in collaboration with each Regional 
Education Office.  A copy of the EA Induction calendar for the year will be provided to the 
LHMU and you will be advised in a timely manner when changes occur. 

• Workforce Management will provide the EA induction calendar to Strategic Asset Planning.  
Wherever possible, Cleaning and Gardening inductions in country and remote areas will be 
planned to align with the EA induction calendar. 

• Group EA Inductions will not be planned in the Kimberley and Pilbara regions in the wet 
season. 

We look forward to working with you this year.' 
14. On 17 February 2011, Ms O'Driscoll, by email, queried whether an induction timetable had been finalised.  That 

same day Ms Thompson responded by email saying: 
'Hi Michelle 
I understand you would be a bit concerned but I want to reassure you it is in progress.  Approval from the 
ED Workforce is being sought to contact the Regional Executive Directors.  This will enable me to lock in 
the dates and negotiate any support they may require to coordinate inductions.' 

15. Ms Thompson admitted during her testimony that she had initially informed Ms O'Driscoll that the proposed plan 
was for regional offices to continue to induct Education Assistants, but after consultation with departmental 
officers, it was decided that regional offices did not have the capacity to deliver inductions.  She also admitted 
that during the transitional phase there was a lack of clarity about who was responsible for the delivery of 
inductions.  It only later became clear to her that it was the responsibility of individual schools to deliver the 
inductions.  Ms Thompson said that the lack of clarity, combined with awareness and capacity issues, led to 
breaches of the 2010 Agreement which have been admitted. 

15 After considering these matters, the learned Industrial Magistrate made the following findings about the construction of cl 10.3 
of the 2010 agreement: 

(a) The meaning of 'responsible' in the Oxford Dictionary of English (2nd ed, Oxford University Press 2003, 1501) is 
stated as '… having an obligation to do something, or having control over or care for someone, as part of one's job 
or role'. 

(b) 'District office' is not defined in the 2010 agreement, nor is it defined in the School Education Act 1999 (WA). 
(c) Clause 10 is aimed at ensuring that education assistants receive specific and dedicated inductions for which 

district offices are responsible.  However, as a result of a government initiative which restructured the Education 
Department, district offices were abolished on 7 September 2010.  From then on inductions could no longer be 
conducted by district offices.  

(d) It is self-evident from Ms Thompson's e-mails that she was of the view that regional executive directors would 
carry out education assistants' inductions.  Her view was not predominant.  The respondent regarded the role of 
regional executive directors as being substantially and substantively different to that of district offices.  Exhibit 8 
supports that.  As Ms Collins explained, regional offices took on a supervisory or monitoring role, whereas 
district offices were responsible for hands on support.  Most of the district offices hands-on functions devolved to 
schools in line with government policy. 

(e) The role of regional executive directors and that performed by regional offices is significantly different to that of 
the now defunct district offices.  Regional offices are not structured to provide hands-on support.  It is not their 
role to conduct inductions.  That responsibility has devolved to schools in line with the policy underlying the 
restructure. 

(f) The obligation to induct education assistants is, and has always been, the responsibility of the Director General of 
the Department of Education.  Clause 10.3 does no more than to provide for an agreed arrangement as to the 
delegation of the responsibility to conduct inductions.  Upon district offices being abolished the immediate 
responsibility for conducting inductions reverted to the Director General.  She resumed that immediate 
responsibility when it became impossible for inductions to be done by district offices.  In line with the policy 
underlying the restructure, she delegated that responsibility to schools. 

(g) There is no undertaking in cl 10.3 or elsewhere in the 2010 agreement that district offices would not be abolished. 
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(h) There is nothing in cl 10.3 which requires inductions to be conducted at central locations, even though that is how 
it was done in the past, and was how it was contemplated by the parties at the time the agreement was made.  
Clause 10.5 does no more than to enable employees in remote locations who cannot attend a dedicated induction 
session to be inducted in other ways. 

(i) Clause 10 does not say that inductions are to be conducted at a central location or at locations other than schools.  
The clause is capable of construction without reference to extraneous evidence.  Clause 10.3 is concerned with the 
responsibility for carrying out inductions, but not the form or location of those inductions. 

(j) The real question to be determined on the pleadings is whether there has been a breach of cl 10.3 because the 
respondent failed to ensure that district offices continued, and therefore failed to ensure that district offices 
continued to have responsibility for the conduct of inductions. 

(k) It was impossible for district offices to have responsibility for inductions when they did not exist.  There was no 
agreement that district offices would exist for the life of the 2010 agreement.  Clause 10.3 is incapable of 
enforcement.  It is no more than a mechanical provision relating to delegation of responsibility to district offices.  
Upon the abolishment of district offices that mechanism became redundant. 

(l) In any event, even if it could be said that there has been a breach of cl 10.3, the common law defence of 
impossibility enables exculpation by the respondent.  The impossibility arose from the implementation of 
government policy which the respondent was statutorily obliged to follow. 

Grounds of appeal 
16 The grounds of appeal are unnecessarily lengthy.  Except for the matters raised in ground 5, it is apparent that when one reads 

the grounds that most of the particulars of the grounds of appeal are in the nature of submissions. 
17 Grounds 1 and 2 of the appeal essentially raise the issue whether the learned Industrial Magistrate erred in law by failing to 

interpret, or to properly interpret, cl 10.3 of the 2010 agreement in accordance with the well-established legal principles for 
interpreting industrial agreements. 

18 In ground 3, the appellant says the learned Industrial Magistrate erred in law by misdirecting himself as to the question to be 
determined on the pleadings.  The learned Industrial Magistrate found that the real question was whether there had been a 
breach of cl 10.3 because the respondent failed to ensure that district offices continued, and therefore failed to ensure that 
district offices continued to have responsibility for the conduct of inductions.  The appellant says that if the learned Industrial 
Magistrate had had proper regard to the appellant's pleadings and evidence, he would have directed himself that the real 
question was whether there had been a breach of cl 10.3 because the respondent failed to ensure that central offices continued 
to have responsibility for the conduct of inductions. 

19 In ground 4, the appellant raises an issue whether the learned Industrial Magistrate erred in law and in fact by finding that it 
was impossible for the respondent to comply with cl 10.3 and that the common law defence of impossibility enabled 
exculpation of the respondent. 

20 In ground 5, the appellant contends the learned Industrial Magistrate erred in law by failing to provide adequate reasons for his 
decision. 

The appellant's submissions 
21 The appellant points out that two interpretations of the term 'district offices' have been put forward in this matter.  The first 

propounded by the respondent and adopted by the learned Industrial Magistrate is that 'district offices' means the 14 district 
education offices of the respondent that were abolished.  The second interpretation is that the term 'district offices' means 
regional subdivisions of the Education Department, located in the organisation structure between the central office of the 
department and each school. 

22 The appellant argues that to interpret 'district offices' by reference only to the name and title and not to the meaning or essence 
of that term is circular and allows the respondent to avoid its obligations by merely renaming the district offices. 

23 The appellant says that firstly regard should be had to the ordinary and natural meaning of the words 'district offices'.  The 
purely linguistic interpretation of these words is 'organisational subdivisions linked to regions defined for administrative 
purposes':  Oxford Dictionary of English (2nd ed, Oxford University Press 2003, 506).  The appellant also points out that it is 
well known that the term 'office' refers to a subdivision of a government department and this is the case here.  It says, however, 
that whilst the linguistic meaning provides some guidance, it is not enough to properly understand the term 'district offices' 
within the context of cl 10.3 of the 2010 agreement.  The question it says must be asked is:  What makes a district office a 
district office?  The appellant says the answer is that it is not only the name that constitutes an office as a district office, one 
must also have regard to the functions and structure of the offices. 

24 The appellant says that the proper interpretation of the term 'district offices' in cl 10.3 can be reduced to four matters: 
(a) The meaning of 'organisation' which can be properly described as organisational subdivisions linked to regions 

defined for administrative purposes. 
(b) 'Location' which the appellant says is within the respondent's organisational structure between the schools and the 

central office. 
(c) 'Function' which the appellant submits is to implement policy, coordinate services and go between the schools and 

the central office. 
(d) 'Purpose' is relevant so that regional offices must be capable of being responsible for conducting inductions. 
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25 The appellant says when all these matters are considered it is clear that regional and local education offices can be said to be 
district offices within the meaning of the term in cl 10.3 as they are organisation subdivisions linked to regions.  They are 
located within the respondent's organisational structure between the schools and the central office.  Their broad function is to 
implement policy, coordinate services and act as a conduit between the schools and central office.  When regard is had to these 
matters it follows that the regional offices are capable of being responsible for conducting inductions.  The appellant does not 
say that inductions need to occur at a specific physical location.  It says: 

(a) cl 10.3 cannot be satisfied if regional offices direct each of the schools to conduct the inductions; 
(b) cl 10.3 requires that the inductions be conducted by the regional offices.  The appellant concedes, however, that 

cl 10.3 could be complied with if regional offices have control or oversight of inductions and it is not necessary 
for persons who work at the regional offices to deliver the inductions; 

(c) group inductions are necessitated and that is the reason why district offices are specified as the responsible body 
and not schools. 

26 The appellant also argues it is relevant that the term 'district offices' is not capitalised in the 2010 agreement, which indicates 
that the term was not intended to be read as a proper noun.  When these words are read as a whole and in context, an intention 
is manifested that centralised inductions are to be conducted.  It also points out that cl 10.1 and cl 10.3 specifically and 
expressly refers to 'the employer' and not 'the school' or 'the principal' having obligations in respect of inductions.  It also says 
that as cl 10.3 requires inductions to be held twice each term during term time for new employees, sense can only be made of 
this requirement where inductions are held centrally across a number of schools.  The evidence shows the necessity and 
relevance of this provision would fall away where inductions are held at school level as there will generally be insufficient new 
employees and redeployees to warrant inductions twice each term. 

27 Clause 10.5 provides that 'Every effort will be made to induct new employees in remote locations.'  The clause then goes on to 
provide two suggestions as to how this obligation may be met:  'Inductions may be part of professional development days or 
other days dedicated to staff training or development'; and 'Where car travel is greater than two hours, consideration may be 
given to an on-line induction to be available for new employees.'  The appellant points out that if cl 10 contemplated 
inductions being held at the school level, these special provisions for remote employees would not be required.  The option of 
consolidating inductions with other activities conducted centrally, such as professional development, or on-line inductions to 
avoid car travel to a location other than a school, would be unnecessary. 

28 The appellant argues that the learned Industrial Magistrate wrongly characterised the reference to 'district offices' in cl 10.3 as 
a machinery provision.  In particular, the term 'district offices' in cl 10.3 can be read to include regional and local education 
offices which would enable the obligation of district offices to be responsible for inductions of education assistants to be 
complied with.  It says as a matter of evidence the regional and local education offices are capable of having responsibility for 
the conduct of education assistant inductions.  There was and is nothing in the policy that mandates against regional and local 
education offices being responsible for the conduct of education assistant inductions.  The focus of the policy is on autonomy 
for schools to allow them to focus on local issues.  Inductions are not local issues and schools having to induct their own staff 
does not empower schools, but burdens schools with an inflexible administrative function.  Nor does it assist with the co-
location of services. 

29 The appellant submits that the respondent has enough control over the implementation of the policy to enable it to comply with 
cl 10.3 by ensuring that the regional and local education offices had the capacity to be responsible for the conduct of education 
assistant inductions.  This could be done in a variety of ways, including utilising the human resources consultants or even the 
school networks.  It says it is no excuse for an employer to fail to abide by the provisions of an industrial agreement because 
they have decided to re-divert their resources.  This submission it says is supported by the evidence of the emails sent to 
Ms O'Driscoll from Ms Thompson which demonstrate that the respondent initially intended to vest regional and local 
education offices with the responsibility for the conduct of education assistant inductions.  This contention is also supported by 
the evidence of Ms Thompson who admitted that she had initially informed Ms O'Driscoll that the proposed plan was for 
regional offices to induct education assistants, but after consultation with departmental officers, it was decided that regional 
and local offices did not have the capacity to conduct inductions. 

30 In exhibit 3, a letter from Mr Gillam, executive director, Workforce, Department of Education, to Mr Kelly it was stated on 
18 March 2011: 

The recent restructure of District Education Offices resulting in the establishment of Regional Education Offices has 
meant that resources previously existing under the district model that were responsible for this activity are no longer 
available. 

31 The appellant says that the statement in this letter is that the decision to devolve inductions to the school level was based on 
resource considerations not the policy itself.  This submission is consistent with the evidence given by Ms Thompson who, 
when asked what happened with the proposal that regional and local education offices conduct inductions, she said that the 
response that was communicated from the feedback from the individual regional executive directors was that it was not 
possible.  When asked whether she knew the reason why, Ms Thompson said at pages 75 - 76 of the transcript of the hearing at 
first instance: 

(a) she saw a letter from one of the regional directors who expressed a concern about their capacity to deliver the 
inductions because of a lack of staff; 

(b) the staffing profiles for the regional offices had been severely diminished so they did not have the support staff to 
either organise the inductions or present the inductions; and 

(c) there may have been a lack of clarity about the offices they had, the actual rooms they had and whether they 
would be supported by staff in the regional office. 
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32 The appellant submitted that when the question is asked how the regional and local education offices are different from, or 
similar to, the district education offices, the evidence disclosed the following: 

(a) The 14 district offices changed to 15 regional and local education offices.  That has been reduced to 13 because 
two offices have closed down.  The offices are in the same physical locations and are in the same departmental 
organisational structure between the schools and the central office. 

(b) Regional and local education offices have fewer staff.  There is some evidence from Ms Collins that there were 70 
staff to 120 schools and now there are 35 staff to 249 schools.  However, the appellant does not accept that this is 
a representative example of the difference between the district and regional and local education offices. 

(c) Support staff have moved to the schools.  Support staff include psychologists and participation staff.  Human 
resource staff at district offices who conducted the induction packages have moved to central office and 
maintained some of the functions where some other functions have devolved to the school level.  The Workforce 
Management coordinated the timetabling of inductions.  Now, however, inductions are conducted by schools 
using induction packages. 

(d) The function of regional and local education offices is to provide a link between schools and central office, to 
work with the school networks and to assist the coordination of services.  This, the appellant says, is akin to the 
function of the district offices which was to provide a link between the schools and the central office. 

33 The appellant points out that it has long been held that agreements and instruments are created for the benefit of workers and 
should be interpreted in accordance with that purpose:  Transport Workers' Union of Australia, New South Wales Branch v 
Toll Transport Pty Ltd trading as Toll Liquid Distribution [2006] NSWIRComm 123 [24] - [25].  In this sense, where two 
alternative interpretations are possible, it is appropriate for a tribunal or court to adopt the interpretation most beneficial to 
employees to one that removes or qualifies a beneficial condition of employment.  Clause 10.3 of the 2010 agreement provides 
a benefit to employees by ensuring that inductions are conducted regularly and consistently by being conducted by a district 
office as opposed to by individual schools.  Further, it benefits employees by ensuring professional development through 
group inductions and inductions that the appellant is able to attend to inform employees of their rights.  The appellant contends 
that it is clear that the general intention of the parties was for inductions to be conducted twice each term and, by specifying 
'district offices' as opposed to the employer or 'central office' or 'schools', it is clear that the parties intended that inductions 
would be conducted by an office located between the central office and the schools.  The appellant says its submissions about 
the proper construction of cl 10.3 avoid inconvenience or injustice.  To the contrary it says the respondent's interpretation, 
which is the interpretation adopted by the learned Industrial Magistrate, is not sensible, results in unfairness and industrial 
disharmony. 

34 In relation to ground 3, the appellant's written submissions simply repeat the grounds set out in the particulars of the grounds 
of appeal.  The appellant's counsel did not make any oral submissions about this ground. 

35 In respect of ground 4, the appellant submits that the learned Industrial Magistrate erred in law and in fact by finding that it 
was impossible for the respondent to comply with cl 10.3 and that the common law defence of impossibility enables 
exculpation of the respondent.  The appellant points out that: 

(a) a defendant must not be at fault in order to rely on the defence of impossibility; and 
(b) the defence of impossibility is not available where it is merely inconvenient for the respondent to comply with its 

duties, but not impossible. 
36 In analysing whether it was impossible to comply with the obligation, the appellant says there are four questions to be 

considered by reference to the evidence.  These are: 
(a) What does the government policy direct the respondent to do? 
(b) Whose decision was it to devolve the responsibility of conducting inductions to the school level? 
(c) How are regional and local education offices different from or similar to the so-called district offices? 
(d) Are regional and local education offices capable of being responsible for conducting inductions? 

37 The appellant says when regard is had to all of the evidence about the implementation of the policy, there was no evidence that 
the respondent was unable to comply with cl 10.3 of the 2010 agreement.  The respondent had control over the implementation 
of the government policy.  It was open to the respondent to direct regional and local education offices to conduct inductions or 
to provide assistance to regional and local education offices to enable them to conduct inductions, notwithstanding this may 
have been inconvenient for the respondent. 

38 In ground 5, the appellant contends the learned Industrial Magistrate erred in law by failing to provide adequate reasons for his 
decision in that his Honour: 

(a) failed to provide any reasoning as to his construction of the term 'district offices'; and 
(b) failed to provide sufficient reasoning as to the principles of interpretation he applied when interpreting cl 10.3 of 

the 2010 agreement and failed to refer to any authority for the legal principles to be applied when interpreting 
industrial agreements. 

39 The appellant says on the basis of these failures it makes it impossible to determine whether or not there was an error in his 
Honour's interpretation of cl 10.3 and that ultimately amounts to an error of law. 
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The respondent's submissions 
40 The respondent says the question the learned Industrial Magistrate had to consider in light of the fact that district offices had 

been abolished and not replaced was whether the respondent was in breach of cl 10.3 because district offices no longer had 
responsibility for conducting inductions. 

41 The respondent says that the appellant's construction of cl 10.3 of the 2010 agreement requires a rewriting of the clause.  Such 
a construction she says goes well beyond a generous construction of the term.  The appellant's case is that inductions should be 
conducted en masse at a location central within the administrative regions of the Education Department.  A key step in the 
appellant's argument is that the district offices referred to in cl 10.3 are not the entities that were known as and referred to 
within public education as district education offices until they were abolished in September 2010. 

42 The respondent also argues that the rewriting of cl 10.3 sought by the appellant is not supported by the evidence and could not 
be achieved by the proper application of any of the principles for the interpretation of industrial instruments.  There was ample 
evidence, and it was not disputed, that when they existed the district education offices had responsibility for the conduct of 
inductions of education assistants.  There was also ample evidence that after September 2010 there was no entity which had, 
even approximately, the same role or capabilities as a district office.  The evidence also excludes any suggestion that district 
offices had been 'rebadged' as regional or local education offices.  In particular, there is no entity which had the same 
resourcing, role or administrative powers as the district education offices. 

43 The respondent, however, concedes that if there had simply been a name change of the district offices with a retention of all 
functions, it would have been open to find that this was a sham arrangement and a substantive breach of cl 10.3. 

44 The respondent says there are several reasons why there was no breach arising out of the fact that district offices no longer had 
responsibility for conducting inductions.  These are as follows: 

(a) The appellant's complaint was that inductions were not being held en masse at a central location within each of 
the regional subdivisions of the Education Department, not that district offices no longer had responsibility for 
conducting inductions. 

(b) As the learned Industrial Magistrate found, the 2010 agreement did not lock into place a certain organisational 
structure for the life of the 2010 agreement which subjected the respondent to enforcement proceedings in the 
event of a change, with there being no undertaking in cl 10 or elsewhere in the 2010 agreement that district offices 
would not be abolished. 

(c) The respondent had no culpability in any way for the abolition of district offices and their non-replacement by an 
equivalent entity. 

45 Clause 10, as the learned Industrial Magistrate found, is 'aimed at ensuring that Education Assistants receive specific and 
dedicated inductions'.  In terms of the organisation of those inductions, it is clear from cl 10 that district offices played a 
central role.  This provision was evidently drafted on the basis that district offices existed and had certain capabilities and 
administrative powers which had the effect that it was appropriate to identify them as the entity responsible for conducting 
inductions.  As it turned out the district offices discharged their responsibility by holding en masse inductions of education 
assistants at their premises. 

46 However, in terms of the interpretation of cl 10, two points need to be made: 
(a) Clause 10, as the learned Industrial Magistrate found, is silent on the matter of the location at which inductions 

shall occur. 
(b) District offices in terms of the text, intention and purpose of cl 10 clearly had a central role to play in the way the 

clause was drafted related to the known capabilities, resources and administrative powers of district offices and 
the organisational structure of the Education Department then in place.  District offices were specifically referred 
to as the entity having responsibility for the conduct of inductions.  If they were abolished and not replaced, as 
occurred here, it cannot be the case that some new unstated and uncontemplated obligation upon the respondent 
somehow arose, unrelated to the existence of district offices, namely that inductions be held centrally within 
subdivisions of the Education Department responsible for regions defined for administrative purposes. 

47 The respondent contends the learned Industrial Magistrate: 
(a) determined the ordinary and natural meaning of 'district office' correctly.  As the appellant points out in its 

submissions, reference should be made to the language used and understood by parties to an agreement.  The 
learned Industrial Magistrate could have come to no other conclusion against the background of the evidence he 
heard.  The appellant's meaning of the term 'district office' is, with respect, divorced from reality; 

(b) determined the suggested 'internal context' could not have overcome the ordinary and natural meaning of the key 
passage in cl 10.3.  A requirement that inductions be held twice each term, if required, makes sense whether or not 
inductions are held centrally.  Clause 10.5 deals separately with the issue of inductions of new education 
assistants employed at remote locations.  In any event, even if it had been established that cl 10 was drafted with 
there being an expectation on the part of the parties that district offices would conduct inductions at their 
premises, this does not mean that there was any expectation that, if district offices were abolished, inductions 
would be held at a central regional location.  This would be to suggest that no account was taken of the role and 
resources of district offices when the clause was agreed to; 

(c) found that when regard is had to the object and purpose, that is the industrial realities, there was no evidence, and 
no compelling argument, that it was to the overall and individual benefit of new education assistants for them to 
be inducted en masse at a location away from home rather than on their own or in smaller groups at the schools at 
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which they would be working.  In the absence of district offices, establishing the point at which the expectations 
and intentions of the parties may have met in any agreement, if they had met at all, would have been mere 
guesswork.  In particular, it would have been guesswork to come to a conclusion that the respondent would have 
agreed to hold inductions of education assistants en masse at central locations within regions if district offices did 
not exist in the form they did as at 2010; 

(d) found that the meaning of 'district offices' consistent with the intention of the draftsperson is clear; it was that 
district offices would be responsible for the conduct of inductions.  What would have been agreed, or what may 
have been intended to occur, if district offices did not exist is not known.  Submissions relating to issues of 
fairness and industrial harmony miss the point, especially where the respondent faced findings of a breach of an 
industrial agreement.  In any event, there was no culpability on the part of the respondent.  Her actions were 
consistent with a government policy requiring the abolition of district offices and their non-replacement with 
equivalent bodies and the devolution of responsibilities to schools; 

(e) did not have regard to extrinsic material.  He simply accepted that the parties used and understood the term 
'district office' in a certain way and was correct to do so.  To do otherwise would have been fanciful. 

48 The respondent says that once it is accepted that the plain meaning of cl 10.3 is that the entities known as and called district 
offices were responsible for the conduct of inductions and no more, a claim that the respondent failed to ensure compliance 
with cl 10.3 must fail on the grounds of impossibility where it was proven, as it was here, that the respondent could not ensure 
district offices were responsible for conducting inductions because the government had abolished them. 

49 As to the adequacy of the reasons for decision of the learned Industrial Magistrate, the respondent simply says his Honour's 
reasoning was clear and was, with respect, correct. 

Principles of construction of industrial agreements 
50 The well-established approach to the interpretation of an industrial agreement draws in part upon the principles of construction 

that apply to legislative instruments and in part the principles that apply to the construction of contracts.  The nature of an 
industrial instrument must also be taken into account. 

51 Relevant principles that can be drawn from the construction of legislative instruments are: 
(a) The process of construction must always begin by examining the context of the provision that is being construed:  

Project Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 28; (1998) 194 CLR 355 [69] (McHugh, 
Gummow, Kirby and Hayne JJ) and the cases cited therein; 

(b) The instrument must be construed on the prima facie basis that its provisions are intended to give effect to 
harmonious goals:  Project Blue Sky Inc v Australian Broadcasting Authority [70] (McHugh, Gummow, Kirby 
and Hayne JJ); Ross v The Queen (1979) 141 CLR 432, 440 (Gibbs J). 

52 In this matter much attention has been given to the intention of the purpose of cl 10 of the 2010 agreement.  To construct the 
intention of the parties, regard must be had to the principles that apply to the construction of contracts:  Short v F W Hercus 
Pty Ltd [1993] FCA 51; (1993) 40 FCR 511, 518 - 519 (Burchett J); Construction, Forestry, Mining and Energy Union v 
John Holland Pty Ltd [2010] FCAFC 90; (2010) 186 FCR 88 [90] - [96] (Logan J).  Importantly, regard cannot be had to the 
actual intention of parties or their expectations.  Evidence of such matters is usually inadmissible:  Codelfa Construction Pty 
Ltd v State Rail Authority of New South Wales (1981-1982) 149 CLR 337, 352 (Mason J).  Ascertaining the presumed 
intention of the parties requires the objective determination of what a reasonable person would have understood the contract 
(in this matter the 2010 agreement) to mean, as at the date that it was made, taking into account the object of the contract and 
the surrounding circumstances known to the parties:  Maggbury Pty Ltd v Hafele Australia Pty Ltd [2001] HCA 70; (2001) 
210 CLR 181 [11].  In Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] HCA 52; (2004) 219 CLR 165 the Full Court of the 
High Court said [40]: 

This Court, in Pacific Carriers Ltd v BNP Paribas (2004) 218 CLR 451, has recently reaffirmed the principle of 
objectivity by which the rights and liabilities of the parties to a contract are determined. It is not the subjective beliefs or 
understandings of the parties about their rights and liabilities that govern their contractual relations.  What matters is what 
each party by words and conduct would have led a reasonable person in the position of the other party to believe.  
References to the common intention of the parties to a contract are to be understood as referring to what a reasonable 
person would understand by the language in which the parties have expressed their agreement.  The meaning of the terms 
of a contractual document is to be determined by what a reasonable person would have understood them to mean.  That, 
normally, requires consideration not only of the text, but also of the surrounding circumstances known to the parties, and 
the purpose and object of the transaction (Pacific Carriers Ltd v BNP Paribas at 461-462 [22]). 

53 As to the principles that apply specifically to the construction of awards and industrial agreements, we recently observed in 
Health Services Union of Western Australia (Union of Workers) v The Director General of Health [2012] WAIRC 01117 
[37] - [43]: 

37 Awards and industrial agreements are not legislative instruments.  Such instruments are given legislative effect by 
enabling legislation and are not to be regarded as drafted by persons skilled in the drafting of legislation or other 
instruments.  Thus, there are subtle but important considerations to consider when interpreting industrial 
instruments when compared to the construction of legislative instruments. 

38 Firstly, it is clear that the task of construction of industrial instruments is to be approached in a way that allows 
for a generous construction.  Secondly, part of the context of construction of an industrial instrument is how it is 
made.  Where an industrial instrument is an award, the principles to be applied were set out by French J in City of 
Wanneroo v Holmes (378 - 379) where his Honour said: 
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The interpretation of an award begins with a consideration of the natural and ordinary meaning of its 
words: Re Clothing Trades Award (1950) 68 CAR 597 (Aust Indus Ct, Full Ct). The words are to be read 
as a whole and in context: Australian Timber Workers Union v W Angliss & Co Pty Ltd (1924) 19 CAR 
172. Ambiguity if any, may be resolved by a consideration, inter alia, of the history and subject matter of 
the award: Picard v John Heine & Son Ltd (1924) 35 CLR 1. Resort to such matters as prefatory 
statements and negotiations is of dubious assistance if admissible at all: Seymour v Stawell Timber 
Industries Pty Ltd (1985) 13 IR 289 at 290; 9 FCR 241 at 244 (Northrop J) (13 IR at 299; 9 FCR at 254) 
(Keely J) cf 13 IR at 309; 9 FCR at 265 (Gray J). The logs of claim and arbitrator's reasons for decision 
may be referred to to determine the ambit of the dispute which led to the making of the award so that 
where there are two possible interpretations, one within the ambit and one without, the former may be 
preferred. Evidence of the conduct of the parties subsequent to the making of the award however, cannot 
be relied upon to construe it: Seamen's Union of Australia v Adelaide Steamship Co Ltd (1976) 46 FLR 
444, 446, disapproving Merchant Seamen's Guild of Australia v Sydney Steam Collier Owners and Coal 
Stevedores Association (1958) 1 FLR 248. That is not to say the words must be interpreted in a vacuum 
divorced from industry realities.  As Street J said in Geo A Bond & Co Ltd (in liq) v McKenzie [1929] 
AR(NSW) 498 at 503: 

'… it must be remembered that awards are made for the various industries in the light of the 
customs and working conditions of each industry, and they frequently result ... from an agreement 
between the parties, couched in terms intelligible to themselves but often framed without that 
careful attention to form and draughtsmanship which one expects to find in an Act of Parliament. I 
think, therefore in construing an award, one must always be careful to avoid a too literal 
adherence to the strict technical meaning of words, and must view the matter broadly, and after 
giving consideration and weight to every part of the award, endeavour to give it a meaning 
consistent with the general intention of the parties to be gathered from the whole award.' – See 
also Re Crown Employees (Overtime) Award [1969] AR(NSW) 60 at 63; Re Hospital Employees 
Administrative and Clerical (State) Award (1982) 2 IR 123. 

It is of course no part of the court's task to assign a meaning in order that the award may provide what the 
Court thinks is appropriate – Australian Workers Union v Graziers Association (NSW) (1939) 40 CAR 
494. Indeed it has been said that a tribunal interpreting an award must attribute to the words used their true 
meaning even if satisfied that so construed they would not carry out the intention of the award making 
authority – Re Health Administration Corporation; Re Public Hospital Nurses (State) Award (1985) 12 IR 
122; Rogers Meat Co Pty Ltd v Howarth [1960] AR(NSW) 291; Re Government Railways and Tramways 
(Engineers etc) Award [1928] AR 53 at 58 (Cantor J). 

39 Justice French subsequently reaffirmed what he said in City of Wanneroo v Holmes in City of Wanneroo v 
Australian Municipal, Administrative, Clerical and Services Union when he observed [57]: 

It is of course necessary, in the construction of an award, to remember, as a contextual consideration, that 
it is an award under consideration. Its words must not be interpreted in a vacuum divorced from industrial 
realities — City of Wanneroo v Holmes (1989) 30 IR 362 at 378-379 and cases there cited. There is a long 
tradition of generous construction over a strictly literal approach where industrial awards are concerned — 
see eg George A Bond & Co Ltd (in liq) v McKenzie [1929] AR (NSW) 498 at 503-504 (Street J). It may 
be that this means no more than that courts and tribunals will not make too much of infelicitous 
expression in the drafting of an award nor be astute to discern absurdity or illogicality or apparent 
inconsistencies. But while fractured and illogical prose may be met by a generous and liberal approach to 
construction, I repeat what I said in City of Wanneroo v Holmes (at 380): 

Awards, whether made by consent or otherwise, should make sense according to the basic 
conventions of the English language. They bind the parties on pain of pecuniary penalties. 

40 Later, Kirby and Callinan JJ in Amcor Ltd v Construction, Forestry, Mining and Energy Union [2005] HCA 10; 
(2005) 222 CLR 241; (2005) 79 ALJR 703; (2005) 138 IR 286 [96] and [129] favoured an even more generous 
contextual approach that had been expressed in Kucks by Madgwick J who had said (184): 

It is trite that narrow or pedantic approaches to the interpretation of an award are misplaced. The search is 
for the meaning intended by the framer(s) of the document, bearing in mind that such framer(s) were 
likely of a practical bent of mind: they may well have been more concerned with expressing an intention 
in ways likely to have been understood in the context of the relevant industry and industrial relations 
environment than with legal niceties or jargon. Thus, for example, it is justifiable to read the award to give 
effect to its evident purposes, having regard to such context, despite mere inconsistencies or infelicities of 
expression which might tend to some other reading. And meanings which avoid inconvenience or 
injustice may reasonably be strained for. For reasons such as these, expressions which have been held in 
the case of other instruments to have been used to mean particular things may sensibly and properly be 
held to mean something else in the document at hand. 

41 In Amcor the industrial instrument in question was an industrial agreement.  Callinan J went on to observe that 
[131]: 

An industrial agreement has a number of purposes, to settle disputes, to anticipate and make provision for 
the resolution of future disputes, to ensure fair and just treatment of both employer and employees, and 
generally to promote harmony in the workplace. 
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42 It is also relevant to consider what Madgwick J said in Kucks (184) in the following passage that immediately 
followed the passage considered by Kirby and Callinan JJ in Amcor: 

[T]he task remains one of interpreting a document produced by another or others. A court is not free to 
give effect to some anteriorly derived notion of what would be fair or just, regardless of what has been 
written into the award. Deciding what an existing award means is a process quite different from deciding, 
as an arbitral body does, what might fairly be put into an award. So, for example, ordinary or well-
understood words are in general to be accorded their ordinary or usual meaning. 

43 Counsel for the appellant, Mr Hooker, made a submission that the observation of Callinan J in Amcor about the 
purposes of industrial agreements should be treated with circumspection as these observations were not 
representative of the majority in Amcor.  It is our view, however, that whilst it can be acknowledged that his 
Honour's observations were obiter, the observations have a sound foundation.  Industrial agreements, unlike 
awards and some award amendments, can only be consensual, yet award provisions can be made by consent or are 
arbitrated.  Part of the context of industrial agreements is the statutory framework that enables parties to enter into 
industrial agreements:  United Voice WA v The Minister for Health [2012] WAIRC 00319; (2012) 92 WAIG 
585. 

Conclusion 
54 The central issue for consideration is whether the words 'district office' in cl 10.3 mean only the district education offices 

which were in existence at the time the 2010 agreement (and for that matter its predecessor) was negotiated, and which have 
been abolished. 

55 To properly construe cl 10.3, regard must first be had to the whole of the terms of the agreement and whether the disputed term 
of 'district office' or 'district offices' appears in any other provision of the agreement.  Then regard must be had to the statutory 
context and any other relevant matters that bind either party. 

56 The following provisions of the 2010 agreement contain references to a 'district' or 'district office' and therefore require 
consideration: 

(a) Clause 12.4 and cl 32 create an entitlement to a district allowance which is paid to employees who reside in 
regional locations specified in the District Allowance (Government Wages Employees) General Agreement 2005 
AG 273 of 2005 (District Allowance (Government Wages Employees) General Agreement).  This agreement 
applies to all wages employees employed across the majority of public sector agencies in Western Australia by 
instrumentalities of the state.  When regard is had to the terms of District Allowance (Government Wages 
Employees) General Agreement, it is apparent that the regions for which an allowance is paid are defined by 
geographical area covering large areas of land and not by reference to any office established or used by the 
Education Department. 

(b) Clause 16 provides for a selection process for relocation of education assistants.  Clause 16.1(e) requires each 
school to notify the relevant 'District Office' of the name of the employee selected for placement. 

(c) Clause 20 provides for classification assessments of education assistants in accordance with the needs of a 
specific position.  This clause requires that assessments are to be carried out by a 'District Office Committee'. 

(d) Clause 52.6 creates an entitlement to paid time off for employees to attend quarterly general meetings for one 
hour on site.  Under cl 52.6(b), one of the site meetings can be converted to a paid district meeting of up to two 
hours duration with additional time for travel.  Also, under cl 52.6(c) union delegates can attend paid quarterly 
district delegate meetings of up to two hours duration.  Clause 52.6 provides: 

52.6 Union General/Delegate Meetings 
(a) Subject to reasonable notice and prior arrangement with the employer, employees will be 

granted paid time off to attend quarterly general meetings of up to one hour duration on 
site with the Union. Where the site meeting exceeds one (1) hour, such absence will be 
without pay for the period of the meeting, which exceeds one (1) hour. 
To conduct these meetings the Union will be entitled to a private facility at the workplace 
wherever possible provided the Union gives the school management reasonable notice. 

(b) On an annual basis one of the meetings at 52.6(a) can be converted to a paid district 
meeting of up to two (2) hours duration with additional time allocated for travel. 

(c) Delegates will be able to attend paid quarterly district delegate meetings of up to two (2) 
hours duration with additional time allocated for travel. 

57 In some clauses the term 'district' is capitalised (cl 12.4, cl 16, cl 20 and cl 32).  The term is not capitalised in cl 10 or cl 52.  In 
our opinion, nothing turns on this.  The geographical areas referred to as districts in cl 12.4 and cl 32 are not relevant to the 
construction of cl 10 as those provisions deal with unrelated rights and entitlements to the rights and entitlements created in 
cl 10.  Clause 20 provides for a classification assessment process that is carried out by a committee.  This provision also 
creates rights and entitlements unrelated to cl 10.  Leaving aside any issue of impossibility, cl 52.6 does, however, create a 
related entitlement to cl 10 in that both provisions create a right for the appellant to hold and conduct meetings with members.  
Whereas cl 10 prima facie creates an obligation on the respondent to ensure the district offices are responsible for inductions, 
cl 52.6 simply creates a right for the appellant to conduct site meetings and district meetings.  There is nothing in cl 52.6 that 
requires a district meeting to be held at a particular place.  However, inherent in the use of the words 'district meeting' in 
cl 52.6 when considered with a right to allocated time for travel, is a right to organise group meetings of members and 
delegates from a number of schools in a district at one place. 
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58 When construing the meaning of 'district office' in cl 10, the learned Industrial Magistrate had regard to evidence given about 
the historical structure of the district education offices and the delivery of inductions by those offices.  Such evidence is 
evidence of surrounding circumstances.  Yet, at law, regard cannot be had to surrounding circumstances known to the parties 
at the time a contract is entered if the language used is not capable of more than one meaning:  Codelfa; Western Export 
Services Inc v Jireh International Pty Ltd [2011] HCA 45; (2011) 282 ALR 604.  We are, however, of the opinion the learned 
Industrial Magistrate did not err as cl 10 could be said to be capable of more than one meaning.  Thus, his Honour was entitled 
to have regard to this evidence as a surrounding circumstance.  As Burchett J said in Short v F W Hercus Pty Ltd (518 - 519): 

[A]n ambiguity or obscurity may not be immediately seen on the face of a document. Both the problem and its solution 
may appear only when the wider context from which an expression first sprang is brought to notice. Is the court then 
forbidden to look past the document itself that is before it? The respondent says the instant award is clear, and we must 
shut our eyes to what went before. I think there are two answers to this argument. On the one hand, I do not accept that 
the award is clear on its face. The fact that I have given it a meaning by a process of construction (as it happens, contrary 
to the respondent's contention) cannot disguise the possibility of understanding the language, as the learned judge 
understood it, differently: cf Pickard v John Heine & Son Ltd ([1924] HCA 38; (1924) 35 CLR 1) at 9, per Isaacs ACJ. 
That is certainly sufficient to justify a reference to its source. Where the circumstances allow the court to conclude that a 
clause in an award is the product of a history, out of which it grew to be adopted in its present form, only a kind of wilful 
judicial blindness could lead the court to deny itself the light of that history, and to prefer to peer unaided at some 
obscurity in the language. 'Sometimes', McHugh J said in Saraswati v The Queen (1991) 172 CLR 1 at 21, the purpose of 
legislation 'can be discerned only by reference to the history of the legislation and the state of the law when it was 
enacted'. Awards must be in the same position. 
But even if the language, read alone, appeared pellucidly clear, the tendency of recent decisions - and this is the other 
answer to the argument put - would seem to require the court to look at the full context. Only then will all the nuances of 
the language be perceived. The judgment of Mason J. (with which Stephen and Wilson JJ expressed agreement) in 
Codelfa Construction Proprietary Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 347-353 contains an extended 
discussion of the principles upon which a court may take account, when construing a contract, of the circumstances 
surrounding the agreement of the parties upon those particular terms. In the course of that discussion, Mason J suggested 
(at 350) that 'perhaps ... the difference ... is more apparent than real' between the view that evidence is admissible only to 
resolve an ambiguity, not to raise it, and the view that extrinsic evidence is receivable both to raise and to resolve an 
ambiguity. He concluded (at 352): 

'The true rule is that evidence of surrounding circumstances is admissible to assist in the interpretation of the 
contract if the language is ambiguous or susceptible of more than one meaning. But it is not admissible to 
contradict the language of the contract when it has a plain meaning. Generally speaking facts existing when the 
contract was made will not be receivable as part of the surrounding circumstances as an aid to construction, unless 
they were known to both parties, although ... if the facts are notorious knowledge of them will be presumed.' 
[Emphasis added.] 

The fact is that words are frequently susceptible of more than one meaning. Paradoxically, ambiguity may be born of the 
reader's clarity of thought which perceives a potentiality for an alternative meaning. But in many cases only evidence of 
extrinsic facts can show that the potentiality has substance. The old case Macdonald v Longbottom (1859) 1 El & El 977; 
120 ER 1177, to which Mason J referred, is an example, since there is nothing necessarily ambiguous in the expression 
'your wool' (indeed Erle J at 986; 1180 described it as 'most explicit') - only evidence that at the time the vendor had both 
wool of his own growing, and also wool which he had bought in from others, could raise an ambiguity, while at the same 
time solving it once the other party was shown to have known the facts. 

59 Without regard to the evidence about the structure and location of educational services to public schools in Western Australia 
at the time of the making of the 2010 agreement, the words 'district office' would not be definitively ascertainable.  The learned 
Industrial Magistrate did have regard to the fact that at the time the 2010 agreement was made, district education offices were 
in existence.  However, it does not necessarily follow that when regard is had to that evidence, that it follows that the words 
'district office' in cl 10 can only be interpreted as the district educational offices that were in existence in 2010.  It is notable 
that 'district office' in cl 10 is not titled 'district education office'.  The parties when making the agreement did not use those 
words.  If those words were used, perhaps no ambiguity could be said to arise. 

60 Regard must also be had to cl 42, cl 49, cl 50 and cl 52 of the 2010 agreement.  Pursuant to cl 42.1 and cl 49.1, the parties 
agree that change and reform is an ongoing feature of the government school education system.  Under cl 50.1, the parties 
agree that the respondent is accountable to the government for the effective and efficient operation of the Department of 
Education.  Under cl 52.1, the respondent expressly recognised the right of the appellant to organise and recruit members. 

61 Pursuant to cl 6.1, the 2010 agreement operated from the first pay period commencing on or after 1 January 2010 and is to 
expire on 31 December 2012.  By operation of s 41(4) and s 41(5) of the Act, the respondent is required by operation of law to 
comply with the express terms of the 2012 agreement.  Section 41(4) and s 41(5) provide: 

(4) An industrial agreement extends to and binds — 
(a) all employees who are employed — 

(i) in any calling mentioned in the industrial agreement in the industry or industries to which the 
industrial agreement applies; and 

(ii) by an employer who is — 
(I) a party to the industrial agreement; or 

http://www.austlii.edu.au/au/cases/cth/HCA/1924/38.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281924%29%2035%20CLR%201
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(II) a member of an organisation of employers that is a party to the industrial agreement or 
that is a member of an association of employers that is a party to the industrial agreement; 

and 
(b) all employers referred to in paragraph (a)(ii), 
and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement. 

(5) An industrial agreement shall operate — 
(a) in the area specified therein; and 
(b) for the term specified therein. 

62 It necessarily follows from the statutory command to bind the respondent in s 41(4) and s 41(5) (leaving aside any issue of 
impossibility) that the respondent as a party to the 2010 agreement was and is obliged to make organisational arrangements for 
the delivery of educational services that are consistent with and ensure compliance with the provisions of the 2010 agreement.  
Such an obligation would include the implementation of policies made by the executive of the state in a way (if possible) that 
complies with the 2010 agreement. 

63 The respondent submitted that the first part of cl 10.3 is not expressed in such a way as to place a positive obligation upon the 
respondent capable of being breached in the way contemplated by s 83 of the Act.  However, that submission cannot stand in 
the face of the evidence that it is a provision with work to do: it was first agreed in the 2007 predecessor to the 2010 agreement 
and its introduction changed the way that inductions were arranged.  Prior to 2007 inductions were held at schools (transcript, 
United Voice WA v Director General, Department of Education, Western Australian Industrial Magistrate's Court, 30 May 
2012 (ts), 53); after 2007 as a consequence of cl 10.3, inductions were organised at the district level (ts 53).  Therefore the first 
part of cl 10.3 does place a positive obligation upon the respondent because it is the provision which changed the way 
inductions were arranged.  This is illustrated by the present position where, following the abolition of district education 
offices, the respondent has made individual schools responsible for conducting inductions. 

64 In the context of the clause as a whole, cl 10.3 provides who is responsible for conducting the inductions which cl 10.1 ensures 
are to occur, and for which cl 10.2 requires the Department of Education and Training to develop a specific induction package.  
The balance of cl 10.3 and cl 10.4 provide for the notification to, and certain obligations upon, the appellant, and cl 10.5 
provides for inductions in remote locations, however, cl 10.3 remains an obligation on the part of the respondent.  To hold 
otherwise would lead to the result that a party to an enterprise agreement would be able to avoid one of its terms by 
substantively changing its structure.  In the context of an enterprise agreement which necessarily results from negotiations 
between parties, such a result may have unintended consequences for the enterprise bargaining process, particularly where that 
term is a term which is of value to one party as it is in this case: the evidence is that having inductions organised at the district 
and not at the school level is of value to the appellant because it made sure inductions happened and were consistent and it was 
an added benefit for the appellant (ts 45); it is physically impossible for the appellant to attend all school-based inductions 
(ts 48). 

65 In construing the words 'district office' in cl 10, regard must also be had to the clause as a whole.  The provision does not 
simply create an entitlement for each newly employed and redeployed education assistant to be inducted within three months 
of commencement and for each district office to be responsible for conducting inductions, it also provides for: 

(a) the development of a specific induction package; 
(b) inductions to be held twice each term; 
(c) the employer to notify the appellant if there are no new employees to induct; 
(d) the appellant to be given at least 14 days' notice of the time and place of inductions and names of those attending; 
(e) an entitlement for the appellant to have at least 30 minutes to address new employees without the presence of 

employer representatives; 
(f) special arrangements can be made for employees at remote locations.  Inductions can be part of professional 

development days, other training and development days or online. 
66 Where regard is had to all of these rights, duties and obligations created by cl 10, it can be discerned that three central goals 

emerge.  These are: 
(a) the right of newly engaged employees and redeployees to attend formal induction training; 
(b) a duty placed on the employer to hold formal specific inductions for education assistants; and 
(c) the right of the respondent to attend each induction and speak privately to all new employees and redeployees.  

This right is part of the appellant's right to 'organise' and recruit new members which is recognised in cl 52.1 of 
the 2010 agreement. 

67 When the express right to organise is considered, together with the requirement that subject to new employees and redeployees 
being recruited inductions are to be held twice a term, it can be presumed that the intention of the parties when the 2010 
agreement was made was that inductions would be arranged on a district by district basis.  There is no dispute about this 
conclusion, as it was commonly understood by the parties that the district education offices would be responsible for and did in 
fact make arrangements for inductions to be conducted on a regional basis.  We use the word 'regional' in the sense of 
geographical areas in which public schools are located.  Within each designated geographical area each school was provided 
with services from a district education office. 
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68 The duties, rights and obligations created in cl 10 must be considered together in a way that each is intended to give effect to 
goals in a harmonious way, together with the following matters, which lead to a conclusion that the words 'district office' in 
cl 10.3 can be read to include regional and local offices.  These matters are: 

(a) the statutory obligation on both parties to comply with the express terms of the 2010 agreement; 
(b) the obligation on the respondent to comply with policies made by the executive of the state which is expressly 

recognised by the parties in cl 50.1; and 
(c) the fact that change in the organisation of the delivery of education services is expressly recognised in cl 42 and 

cl 49. 
69 When all these matters are considered the construction of the words of 'district office' in cl 10 can be read to include not only 

the district education offices by that name that were in existence at the time the 2010 agreement was made, but to include 
education offices located in districts.  Regional structural bodies that came into existence after the district education offices 
were abolished, that could be resourced in a way that were capable of being responsible for inductions and at the same time 
complied with the requirements of the education networks and regions policy, are education offices located in districts. 

70 The question then to be determined is whether the regional and local offices could be resourced by the respondent to enable 
compliance with cl 10.3 and the education networks and regions policy.  The respondent says the answer to this question is 'no' 
and raises a defence of impossibility.  Such a defence is akin to frustration of contract as the respondent says compliance with 
the education networks and regions policy renders compliance with cl 10.3 impossible. 

71 The party relying upon the defence of impossibility must show compliance was impossible through no fault of their own.  
Clause 10 does not create an obligation on the respondent to ensure inductions are carried out at district offices, only that such 
offices be responsible for inductions.  It is clear from cl 10.2 that the development of induction packages does not have to be 
developed by district offices.  The evidence before the learned Industrial Magistrate was that the packages were developed by 
the human resource department. 

72 Whilst in the ordinary course, levels of staff and utilisation of resources are matters solely within the management prerogative 
of an employer and decisions about such matters should not usually be interfered with, such decisions must yield to the 
requirements of a statutory obligation to comply with a registered industrial agreement which provides for the delivery of 
services in a particular way unless compliance is rendered impossible.  However, when regard is had to the following evidence 
in this matter we are not satisfied that compliance was rendered impossible. 

73 The evidence at ts 68 shows that it was possible, but from the respondent's point of view not desirable, for regional offices to 
do the inductions which were previously done by the district offices: 

Why don't regional offices just do the inductions that were previously done by the district offices?---Well, you know, in a 
logistic sense one could say you could.  What does that do to our agenda about empowering principals?  Well I think it dis 
– we've disempowered principals over the years from say – by saying as I – I said earlier that, 'You're okay to induct these 
people, but, hey, we'll take this group away from you and induct them', that's not in line with our current agenda about 
principals managing their site and being in charge of all the policy delivery and functions around that.  And the other 
thing is logistically now district offices in the – in the city were close and – and by nature sort of – schools sort of hovered 
around them a little bit.  Now the regional office is a fair way for someone to actually venture all the way down there to 
hear a message that could be delivered at the school. 
And what about your staffing levels at the regional offices in terms of delivering the inductions?---Well we've lost some 
expertise.  But, you know, there are packages that could just be kind of rolled out.  I'm not sure that a generic roll out is 
actually what an induction should be. 

74 If there is insufficient staff or resources located at the regional and local offices, the respondent could allow the regional 
executive directors to draw resources from other areas of the Education Department or from private contractors to arrange and 
supervise the regional inductions.  This course of action was proposed by Ms Thompson in her emails dated 4 February 2011 
and 17 February 2011.  In our opinion, there is nothing on the face of the education networks and regions policy that would 
prohibit this course to be taken.  Nor is there anything in the policy that required the task of inductions to be devolved to 
school principals.  In particular, there was no evidence before the learned Industrial Magistrate that devolution of this task to 
the principals was part of the new role for principals contemplated by the policy.  The evidence before the learned Industrial 
Magistrate was simply that resources were no longer available at the regional education offices (exhibit 11 (AB 64)). 

75 In our opinion, the learned Industrial Magistrate erred in finding that it is the responsibility of the respondent to induct 
education assistants.  The respondent is obliged by the 2010 agreement to ensure that each district office is responsible for 
conducting inductions for education assistants.  We also do not agree that upon the abolition of district education offices the 
immediate responsibility for conducting inductions reverted to the respondent.  In our opinion, upon the abolition of district 
education offices, the respondent was required (if possible) to put in place arrangements so that education offices in regions 
could be responsible for inductions in accordance with cl 10.3.  The evidence shows this was possible. 

76 For these reasons, we are of the opinion that grounds 1 and 2 of the grounds of appeal have been made out.  We are also 
satisfied that ground 4 has been made out.  We are also satisfied that ground 3 and the particulars in ground 3(a) have been 
made out.  Whilst we agree that the learned Industrial Magistrate erred in misdirecting himself as to the question to be 
determined on the pleadings, we are not satisfied the correct question to be answered is as pleaded by the appellant in 
particular ground 3(c) of the grounds of appeal. 

77 In ground 5, the appellant contends the learned Industrial Magistrate erred in law by failing to provide adequate reasons for 
decision.  This ground, in our opinion, has no proper foundation.  Adequacy only requires sufficient matters being referred to, 
to bring to the mind of the reader a clear understanding of why the decision is made.  In Ruane v Woodside Offshore 
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Petroleum Pty Ltd (1990) 71 WAIG 913, 914 - 915, Sharkey P summarised the principles that apply in respect of a tribunal's 
duty to give reasons as follows: 

[F]rom the dicta of Nicholson J. in R.R.I.A. v. A.M.W.S.U. and Others (op. cit.) and the authorities cited therein, the 
following principles can be extracted:- 

(1) There is a statutory duty upon this Commission, however constituted, to give reasons for decision (see 
s.35 of the Act).  What those reasons should contain or their nature is set out in the following paragraphs. 

(2) It is not necessary that a decision deal with every matter which might have been raised in the proceedings.  
It is enough that the findings and reasons deal with the substantial issues upon which the decision turned 
(see F.M.W.U. v. H.S.O.A. and Others 65 WAIG 2033 at 2034 per Brinsden J.). 

(3) The decision must be such that a person understands why a decision went against him/her, and, in 
particular, whether it involved errors of fact or law. 

(4) Thus, the decision should involve a setting out of the Commission's understanding of the relevant law, any 
findings of fact on which its conclusions depend (especially if those facts are in dispute), and the 
reasoning processes which led to those conclusions.  This should be done in clear and unambiguous 
language. 

(5) It should be possible to glean from those reasons what was the reasoning process that led to its 
determination.  A prime purpose is the disclosure of the tribunal's reasoning process to the public and the 
parties (i.e. to state publicly its reasoning process).  In addition, an obligation to give reasons imposes 
upon the decision maker an intellectual discipline. 

(6) As to the question of providing reasons, that was considered in detail in Dornan and Others v. Riordan and 
Others (op. cit.) at page 458.  We will quote it hereunder in full:- 

'The tribunal's reasoning process is not disclosed.  I would add my voice to His Honour's in saying 
that I think that this is unfortunate.  The provision of reasons is an important aspect of the 
tribunal's overall task.  Reasons are required to inform the public and parties with an immediate 
interest in the outcome of the proceedings of the manner in which the tribunal's conclusions were 
arrived at.  A purpose of requiring reasons is to enable the question whether legal error has been 
made by the tribunal to be more readily perceived than otherwise might be the case.  But that is 
not the only important purpose which the furnishing of reasons has.  A prime purpose is the 
disclosure of the tribunal's reasoning process to the public and the parties.  The provision of 
reasons engenders confidence in the community that the tribunal has gone about its task 
appropriately and fairly.  The statement of bare conclusions without the statement of reasons will 
always expose the tribunal to the suggestion that it has not given the matter close enough attention 
or that it has allowed extraneous matters to cloud its consideration.  There is yet a further purpose 
to be served in the giving of reasons.  An obligation to give reasons imposes upon the decision-
maker an intellectual discipline.  The tribunal is required to state publicly what its reasoning 
process is.  This is a sound administrative safeguard tending to ensure that a tribunal such as this 
properly discharges the important statutory function which it has.'  (our underlining) 

(7) A substantial failure to state reasons for a decision in the circumstance that a statement of reasons is a 
requirement of the exercise under the statute of the decision making power, constitutes an error of law 
(see Dornan and Others v. Riordan and Others (op. cit.) at page 460 and the cases cited there, including Re 
Poyser and Mills' Arbitration [1964] 2 QB 467 at 477-478, Collins v. Repatriation Commission (1980) 
32 ALR 581 at 594-595 per Fisher J., O'Brien v. Repatriation Commission 53 ALR 477 per Keely and 
Fitzgerald J.J., as well as Pettitt v. Dunkley [1971] 1 NSWLR 376 at 382). 

78 A judicial decision-maker is not required to mention every fact or argument relied on by the losing party as relevant to an 
issue.  Nor are they required to refer to every authority in support of the arguments put by the losing party.  If required to do 
so, judgments at first instance would become over-lengthy:  Construction, Forestry, Mining and Energy Union v John 
Holland Pty Ltd [81] - [85] (Logan J). 

79 When the entire reasons of the learned Industrial Magistrate are considered it is clear that he properly set out findings of fact 
and law that were relevant to the decision he made.  He also clearly and succinctly explained the reasons why he made the 
decision he did. 

80 For these reasons, we would make an order to quash the part of the decision the subject of the appeal and remit the matter to 
the Industrial Magistrate's Court for further hearing and determination according to law. 

KENNER C: 
81 In September 2010 the State Government announced a change in its education policy to the effect that government schools are 

to be given more autonomy and support services are to be provided either at, or close to, individual school level.  Consistent 
with principles of responsible government, the Director General of the Department of Education was obliged to implement the 
new government policy.  One feature of the change was the restructure of the administration of the Department, by the 
abolition of the then existing fourteen education districts and the creation of eight regions and 75 school networks.  The entity 
within the Department formerly known as the "district office" was abolished. 

82 The change in policy has had industrial consequences.  One of them was that inductions of new employees employed in the 
position of Education Assistant, conducted in accordance with cl 10 of the Education Assistants (Government) General 
Agreement 2010, were no longer the responsibility of district offices.  Inductions were to be, and have been since the changes, 
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conducted at individual school level or through a network of schools.  This was opposed by the Union.  It led to proceedings 
before the Industrial Magistrate's Court in 2012, where the Union claimed that the Department was in breach of cl 10 of the 
Agreement by: 

(a) Failing to ensure a large number of employees were inducted within three months of commencement of 
employment as required by cl 10.1.1; 

(b) Failing to ensure the district office was responsible for inductions as prescribed by cl 10.3; 
(c) Failing to have employees inducted twice per term as required by cl 10.3; 
(d) Failing to give the Union fourteen days' notice of inductions as required by cl 10.4; and 
(e) Failing to allow the Union on a number of occasions to exercise their entitlement to attend inductions and to 

address employees for at least 30 minutes as provided for in cl 10.4. 
83 The Department admitted the contraventions except those in (b) and (c) above.  The crucial issue was in (b), that being 

whether, on a proper construction of cl 10.3 of the Agreement, the change in policy and reversion to school based inductions, 
as had been the practice prior to cl 10 in the Agreement and a predecessor industrial agreement in 2007, meant that the 
Department was in breach of its terms.  The learned Industrial Magistrate, in reasons for decision dated 19 July 2012, found 
that there had not been a breach of cl 10.3 by the Department and dismissed that claim:  United Voice WA v Director General, 
Department of Education (2012) 92 WAIG 1592.  The Union now appeals against that decision. 

Grounds 1 and 2  
84 Both grounds 1 and 2, which to some extent are repetitive in nature, can be conveniently dealt with together.  Both grounds 

assert that the learned Industrial Magistrate failed to correctly interpret cl 10.3 of the Agreement in accordance with 
established principles for interpretation of industrial instruments.  The Union contended that the learned Industrial Magistrate 
failed to give the words "district office" in cl 10.3, their ordinary and natural meaning, which required the court to read the 
words as meaning "regional subdivisions of the Education Department, located in the organisational structure between the 
central department office and schools", or words to that effect.  This was said to be derived from the dictionary definition of 
"district" applied to the well-known meaning of the word "office". 

85 Instead, the Union contended that the learned Industrial Magistrate accepted the Department's contention that for the purposes 
of cl 10.3, "district office" meant that particular part of the Department's organisation then known and described as the "district 
office" which was abolished following from the implementation of the State Government policy change in 2010. 

86 For the reasons which follow, I consider that the learned Industrial Magistrate was correct in that conclusion. 
87 The terms of cl 10 are set out in the joint reasons of Smith AP and Beech CC and it is not necessary for me to repeat them.  

The principles of interpretation of industrial instruments are well settled.  It has been the long accepted approach in this 
jurisdiction that one first looks to the meaning of words used in an award or industrial agreement, in their ordinary and natural 
sense.  It is generally not permissible to have regard to extrinsic material unless ambiguity is apparent:  Norwest Beef 
Industries v AMEIU (1984) 64 WAIG 2124; Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights' 
Union (1987) 67 WAIG 1097; Codelfa Construction Pty Ltd v State Rail Authority of New South Wales (1982) 
149 CLR 337; Royal Botanic Gardens v South Sydney City Council (2002) 240 CLR 45; Westfield Management Ltd v 
Perpetual Trustee Co Ltd (2007) 233 CLR 528; cf Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165.  

88 In the case of ambiguity, evidence of the background to an agreement cannot be that of the subjective intention of one party.  It 
must accord with the common intention of the parties, objectively assessed:  Robe River Iron Associates at 1098; Secured 
Income Real Estate (Aust) Ltd v St Martins Investments Pty Ltd (1979) 144 CLR 596.  Even so, objectively determined 
intention from background facts, must still be consistent with the text used by the parties:  Swan v Rawsthorne (1908) 5 CLR 
765 (see generally Lewison and Hughes The Interpretation of Contracts in Australia 2012 at par 3.14).  

89 Mindful that industrial instruments are not always drafted with the skill and precision of parliamentary draftspersons, the rule 
of "generous construction" applies, to avoid a too literal adherence to the language used, in particular, in the case of industrial 
agreements resulting from the consensus of the parties:  George A Bond & Co Ltd (in liq) v McKenzie [1929] AR(NSW) 498; 
AITCO Pty Ltd v FLAIEU (1988) AILR 382; Kucks v CSR Ltd (1996) 66 IR 182; Amcor Ltd v CFMEU (2005) 222 CLR 
241.  It must always be borne in mind, however, that despite the industrial context, interpretation is a text based activity and 
effect needs to be given to the text to be interpreted:  Amcor per Kirby J at pars 67 and 77. 

90 Clause 10.3 is to be construed consistent with cl 10 of the Agreement as a whole.  Clause 10, by its title, is concerned with 
"induction".  Clause 10.1 obliges the "employer", defined to be the Director General of the Department in cl 3.1(f) of the 
Agreement, to ensure inductions take place within three months of commencement.  Inductions are conducted in accordance 
with the employer's policy, "Staff Induction".  A copy of this policy was in evidence at first instance.  The Staff Induction 
policy, in effect as at 31 March 2011, is described as "lawful orders for the purposes of section 80(a) of the Public Sector 
Management Act 1994 and are therefore to be observed by all Department of Education employees".  The policy requires all 
line managers and principals to provide induction for all new employees.  Additionally, Appendix B of the policy provides 
some groups are given induction by different sections of the Department. 

91 In my view, by the ordinary and natural meaning of the words used in it, cl 10.1 imposes an enforceable obligation on the 
Director General of the Department, to ensure inductions are conducted.  The words "will ensure", make this plain.  The 
Director General has, as the employing authority for the purposes of the PSM Act, the ultimate obligation to ensure employees 
employed under the Agreement receive an induction.  The Director General's obligations in relation to employees are 
prescribed in s 29 of the PSM Act, in particular, for present purposes, ss 29(1)(g) and (k). 
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92 By cl 10.2 of the Agreement, the DET (as the Department was named) is required, as an enforceable obligation, to develop a 
specific induction "package" for Education Assistants.  It has done so.  A copy was in evidence before the learned Industrial 
Magistrate. 

93 Leaving aside the contentious cl 10.3 for the moment, cl 10.4 deals with the role of the Union in the induction process.  The 
first sentence of cl 10.4, again, creates an enforceable obligation on the employer to give 14 days' notice to the Union of the 
time and place of induction.  The use of the word "will" makes this clear enough.  The second sentence of cl 10.4 again, 
creates an enforceable entitlement for the Union to be present at an induction of employees for at least 30 minutes, to speak to 
the new employees.  The Union is entitled to do so in the absence of employer representatives.  The Union is required, in the 
last sentence of cl 10.4, to meet its own costs of attendance at induction.  From its subject matter, language and context, this is 
plainly not an enforceable obligation on the employer vis-a-vis the Union.  Rather, it is a statement of fact directed to the 
internal affairs of the Union.  The subclause would plainly operate perfectly well without it. 

94 Clause 10.5 is of a somewhat different character to the subclauses just mentioned.  It deals with those employees based in 
remote locations.  From the language used in it, the draftsperson seems to be drawing a distinction between "employees in 
remote locations" and "all new employees and redeployees" in cl 10.1.  Taken literally, the reference to "all new employees 
and redeployees" in cl 10.1, admits of no exceptions or exclusions.  Certainly none are mentioned.  It is not expressly qualified 
in any way.  However, applying the rule that the provisions are to be construed as a whole, and in harmony, it is necessary to 
adjust the meaning of the competing provisions to give effect to the overall intended purpose of the provisions in question. 

95 Having regard to this approach, and the generous approach to the interpretation of industrial instruments, especially 
agreements, it seems the parties have, by the words used in cl 10.5, sought fit to treat "remote employees" in a different way.  
So read, the subclause is more aspirational in nature or is a "best endeavours" provision, requiring the employer to make 
"every effort" to induct such employees and to give "consideration" to on-line inductions for this particular group of 
employees. 

96 Returning then to cl 10.3.  It is the first sentence that is contentious.  The second sentence obliges the employer, again as an 
enforceable obligation, to notify the Union if there are no new employees requiring induction.  This obligation is no doubt 
linked to the entitlement of the Union to attend induction sessions, as set out in cl 10.4. 

97 As was found by the learned Industrial Magistrate, there is no definition of "district office" in either the Agreement or the 
School Education Act 1999.  It seems plain enough from a combined reading of pars 25, 26 and 28 of his Honour's reasons for 
decision, that the learned Industrial Magistrate, without perhaps expressing it in so many words, considered that the "district 
office" referred to in cl 10.3 was that part of the Department's organisational structure which was abolished, following the 
change to the Government policy in September 2010. 

98 In my view, based on the language used in cl 10.3, construed consistently with the tenor of cl 10 and the rest of the Agreement 
as a whole, it is reasonably plain that the district office referred to in cl 10.3 was that specific part of the Department's 
organisational structure in existence at the time of the making of the Agreement, and which was abolished following the 
announcement of the change in government policy in September 2010.  The fact of the existence of some 14 district offices, 
for some years, as a part of the Department's organisational structure seemed well accepted and known to the parties.  This was 
specifically referred to by the Union at par 36 of its outline of submissions of first instance at AB 43.  It also seemed beyond 
contention that for many years, the district offices had been responsible for the conduct of inductions of Education Assistants. 

99 Additionally, on the testimony of Ms O'Driscoll, an organiser for the Union, whilst there was some initial suggestion that she 
saw the restructure as a mere change of name, it is reasonably clear from her evidence considered as a whole, in particular that 
dealing with the future prospects of members of the Union employed as cleaners and gardeners at the district offices 
themselves, that the Union also recognised that district offices were a distinct organisational unit of the Department.  Ms 
O'Driscoll gave evidence about a meeting she had with the Director General of the Department, Ms O'Neill, to discuss the 
changes to the "existing district offices" (see 26-27 TFI). 

100 It is not the case in my view, even allowing for the most generous approach to the construction of cl 10.3, that the subclause 
can be read reasonably as substituting for "district office" the words or words to the effect "regional subdivisions of the 
Education Department, located in the organisational structure between the central department office and schools".  To so hold 
leads to an impermissible redrafting of the subclause, not supported by the plain text or context of cl 10.3 within the 
Agreement as a whole. 

101 Of some importance to note is the fact that the draftsperson of cl 10.3 did not use words such as "district level" or "regional 
level" when referring to the responsibility for the conduct of inductions.  The subclause is silent as to the specific location or 
geographical area at which inductions should actually be conducted.  It therefore seems, read this way, that there was no 
intention for the subclause to reflect responsibility for the delivery of services to schools being given only to a particular 
geographic level in the Department's organisational structure.  Had the subclause been expressed in these terms, the Union's 
case may have been stronger. 

102 Consistent with accepted principles of interpretation, and with the evident purpose and object of the Agreement as a whole, the 
words "district office" in cl 10.3 should be viewed as a composite phrase, as that distinct unit within the Department's 
organisational structure, which was abolished as a consequence of the change to the State Government's policy in relation to 
the delivery of education services. 

103 As to the contention of the Union that the district offices were merely "rebadged" as regional offices and the regional offices 
are merely the district offices by another name, that submission cannot be accepted on the evidence.  On all of the evidence, in 
particular that led through Ms Collins, the Regional Executive Director for the South West Educational Region, it seems plain 
enough that the roles of regional offices and regional executive directors of the Department are quite different to that of the 
former district offices.  This testimony was accepted by the learned Industrial Magistrate and not seriously challenged by the 
Union.  The role of regional offices on the evidence is more directed to the oversight and monitoring of school performance.  It 
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is not focussed on the delivery of core services to schools, including inductions for Education Assistants, as was the role of the 
former district offices.  There was also the testimony of Ms Thompson, the Department's Principal Human Resources 
Consultant, to the effect that in the prior structure, the district offices had human resources consultants responsible for 
delivering inductions.  School support staff is now based in the central office (see 71-72 TFI). 

104 As noted, whilst a district office is not a defined term in the Agreement, there is reference to district offices other than in 
cl 10.3.  In cl 16, which deals with a selection process arising from a variation in hours for Education Assistants, by cl 16.1(e), 
reference is made to "the relevant District Office" to be notified of the employee selected for "Employer Initiated Placement".  
Further, in cl 20, which deals with the assessment process for classification of Education Assistants (Special Needs), reference 
is made to "the relevant District Office Committee".  There is no definition of "District Office Committee" for the purposes of 
cl 20.  However, it seems clear enough from the clause read as a whole, that it is a particular group formed in a district office, 
to undertake the task required of it by cl 20. 

105 In both cls 16 and 20, reference is made to "the" and "relevant" district office, as the case may be.  Additionally, whilst I do not 
place too much weight on it, I also note that in both cls 16 and 20, "District Office" is capitalised.  These textual indicators in 
my view lend some support to the conclusion that the district office referred to in the Agreement in cl 10.3, was the separately 
identified organisational unit in the Department's structure abolished in 2010.  It was intended to be specifically identified by 
the parties to the Agreement, when clause 10 is construed as a part of the Agreement as a whole. 

106 Furthermore, even if the terms of cl 10.3 can be interpreted in the manner contended for by the Union that does not of itself 
preclude inductions being held at individual school level.  There is nothing to suggest on the ordinary meaning of the words 
used in cl 10.3, that Education Assistant inductions must be physically held at a district office location.  The terms of cl 10.3, 
as the Department contended, are not location specific in terms of the physical site at which inductions may take place.  The 
subclause provides that district offices are to be "responsible" for the conduct of induction.  To be "responsible" for something 
is to be "2.  Answerable, accountable to another, for something; liable to be called to account …" (Shorter Oxford English 
Dictionary). 

107 I see no reason in principle why, for example, when they were in existence, district offices may not have contracted out the 
delivery of inductions to an expert and had those inductions performed not in the physical location of the district office, but 
elsewhere, including at an individual school or group of schools.  Alternatively, a district office could have overseen the 
internal delivery of inductions in the same way.  In doing so, a district office would still be answerable and accountable for the 
induction process for new employees, without necessarily physically delivering the service itself. 

108 Consistent with the testimony of Mr Kelly, the Union's Secretary, at first instance, no doubt it was very convenient for the 
Union to have a group induction of Education Assistants at a more central location from the point of view of Union 
recruitment of prospective members.  There was no suggestion on Mr Kelly's evidence, however, that it was impossible for the 
Union to attend localised inductions, but it is to be accepted that it was far less convenient to do so and it would be 
impracticable.  A direction had also been given by Mr Kelly to industrial staff to not attend school based inductions (see 45 
and 48 TFI). 

109 However, overall, to construe cl 10.3 in the manner urged by the Union, would ultimately, in my view, fall foul of the note of 
caution sounded by Madgwick J in Kucks at 184 that: 

"[T]he task remains one of interpreting a document produced by another or others.  A court is not free to give effect to 
some anteriorly derived notion of what would be fair or just, regardless of what has been written into the award.  Deciding 
what an existing award means is a process quite different from deciding, as an arbitral body does, what might fairly be put 
into an award.  So, for example, ordinary or well-understood words are in general to be accorded their ordinary or usual 
meaning." 

110 Furthermore, there is ample justification, in my view, from the terms of the Agreement when read as a whole, consistent with 
the evidence before the court at first instance, that cl 10.3 is to be construed in accordance with its application in the industry 
of government schools generally and the operation and structure of the Department at the material time, in particular. 

Ground 3 
111 The Union contended in this ground, that the learned Industrial Magistrate, by concluding at par 32 of his reasons for decision 

(AB 135) that "the real question to be determined on the pleadings is whether there has been a breach of clause 10.3 because 
the Director General has failed to ensure that district offices continued …" erred and misdirected himself. 

112 The learned Industrial Magistrate did not misdirect himself or misconstrue the case for the Union in the manner contended by 
the Union.  From par 22 of his Honour's reasons, (AB 133), it is clear that he understood the primary contention of the Union 
in its claim was to the effect that the district offices and the new Regional Office structure should be viewed as essentially one 
and the same as being located between the central office of the Department and individual schools.  This understanding of the 
Union's case is further expanded on at par 23 of the learned Industrial Magistrate's reasons, where reference is made to the 
Union's contention that on its proper construction, cl 10 as a whole requires centralised inductions, geographically and 
organisationally (AB 133). 

113 It is clear from the reasons of the learned Industrial Magistrate read as a whole, and in particular his Honour's conclusions at 
par 31 of his reasons (AB 134), that the reference to the real question to be determined in par 32, is as a consequence of the 
learned Industrial Magistrate's rejection of the Union's argument as to how the terms of cl 10.3 should be interpreted.  It only 
becomes necessary to pose such a question, once the central contention of the Union is rejected.  In any event, the question 
posed by the learned Industrial Magistrate, and answered by him, is consistent with the Union's pleaded case, at par 3.6(b) of 
the particulars of claim, that the Department breached the Agreement "… because the district offices were not responsible for 
conducting inductions". 
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114 In the absence of accepting the Union's broader meaning to be given to "district office" in cl 10.3, the only other way there 
could be a breach of cl 10.3, would be if the terms of the Agreement, read as a whole, required the Director General to 
maintain the existence of the organisational unit then known as "district office" for the duration of the Agreement. 

115 The learned Industrial Magistrate concluded as to this issue, that the Agreement did not support the contention that district 
offices, as that unit of organisation in existence at the time the Agreement was made, were required to be continued in 
existence.  That conclusion was, in my opinion, correct.  There is no such obligation arsing on the plain language used in cl 10 
of the Agreement or elsewhere.  As a consequence, it was further concluded, also correctly in my view, that the first part of 
cl 10.3 was therefore rendered otiose.  It was impossible for the district offices to retain a responsibility imposed on them by 
the Agreement, once they had been abolished. 

116 This ground of appeal must also be rejected. 
Ground 4 
117 By this ground, it is asserted that the learned Industrial Magistrate was in error in concluding that the common law defence of 

impossibility enabled the exculpation of the Department.  It is to be observed that the learned Industrial Magistrate's 
conclusion on this point at par 34 of his reasons, in the context of his reasons read as a whole, was not in any respect central to 
his conclusions on the issues to be determined.  The observations as to this question were put by His Honour almost as an 
aside, in the alternative, if it could be said that a breach of cl 10.3 had occurred. 

118 The argument by the Department was that in the present circumstances, where the abolition of the district offices resulted from 
no fault of its own the employer could not be culpable of contravening s 83 of the Act because of failure to comply with the 
Agreement.  This is because the Director General was required to implement the new Government policy. 

119 The defence of impossibility applies in this case.  It is difficult to see how the Director General can be held culpable for action 
she was required to take to implement Government policy.  It was the implementation of this policy that led to the abolition of 
the district offices.  By particular 3.6(b)(iii) of the Union's statement of claim, it was alleged that the Department breached cl 
10.3 of the Agreement, by the district offices not being responsible for conducting inductions from 31 January to 5 September 
2011.  It was not the Union's particularised complaint at first instance that the Department contravened or failed to comply 
with the Agreement, because offices at the regional level were not responsible for conducting inductions.  It was impossible 
for the district offices to be responsible for inductions at the material time, because such known and recognised entities no 
longer existed after the policy was put into effect.  This ground is not made out. 

Ground 5 
120 By this ground the Union contends that the learned Industrial Magistrate failed to provide adequate reasons for his decision.  It 

is well settled that a court or tribunal, in its reasons, is not required to address every submission or to sift through every piece 
of evidence.  The purpose of reasons, as an incident of the judicial process, is to reveal the process of reasoning of the court or 
tribunal and the basis of the decision reached:  RRIA v AMWU (1998) 68 WAIG 990; Ruane v Woodside Offshore Petroleum 
(1991) 71 WAIG 913; Garrett v Nicholson (1999) 21 WAR 226. 

121 I am not persuaded to any extent that the reasons of the learned Industrial Magistrate were inadequate in the required sense.  
His Honour set out the relevant issues to be decided.  The evidence bearing upon those issues and the various contentions as 
advanced by the parties were referred to.  The learned Industrial Magistrate's determination, in view of the issues to be decided 
and the evidence and submissions, was, with respect, clear and succinct.  The basis for the court's decision was readily 
apparent from the learned Industrial Magistrate's reasons.  This ground is not made out. 

Conclusions 
122 For the foregoing reasons I am not persuaded that the grounds of appeal have been made out and I would dismiss the appeal. 
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Result Appeal allowed, order made 
Appearances 
Appellant Ms C M Collins (of counsel) 
Respondent Mr D J Matthews (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 14 November 2012, and having heard Ms C M Collins (of 
counsel) on behalf of the appellant, and Mr D J Matthews (of counsel) on behalf of the respondent, and reasons for decision having 
been delivered on 31 January 2013, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders that — 

1. The part of the decision the subject of the appeal be and is hereby quashed. 
2. The matter be remitted to the Industrial Magistrate's Court for further hearing and determination according to 

law. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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Result Award varied and consolidated 
 

Order 
Ms C Holmes on behalf of the Department of Commerce, and by consent, the Commission, pursuant to the powers conferred under 
the Industrial Relations Act 1979, hereby orders: 

THAT the Enrolled Nurses and Nursing Assistants (Government) Award be varied and consolidated in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after the 31st day of January 2013. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

SCHEDULE 
1. Delete the entire contents of the Award and insert the following in lieu thereof: 

1. - TITLE 
This Award shall be known as the "Enrolled Nurses and Assistants in Nursing (Government) Award". 

2. - ARRANGEMENT 
1.  TITLE 
2.  ARRANGEMENT 
3.  SCOPE 
4.  NAMED PARTIES 
5.  DEFINITIONS 
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6.  RELATIONSHIP WITH THE MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD 
NO. A4 OF 1992 

7.  CONTRACT OF EMPLOYMENT 
8.  TYPES OF EMPLOYMENT 
9. HOURS 
10. OVERTIME 
11. SHIFT AND WEEKEND WORK 
12.  ROSTERS 
13.  MEAL AND TEA BREAKS 
14.  ON CALL 
15.  MINIMUM ADULT AWARD WAGE 
16. CLASSIFICATION AND WAGES 
17.  TRANSFER, TRAVELLING AND RELIEF ALLOWANCES 
18.  UNIFORMS AND LAUNDRY 
19. LEADING HAND ALLOWANCE 
20.  ANNUAL LEAVE 
21.  SICK LEAVE 
22.  CARER'S LEAVE 
23.  LONG SERVICE LEAVE 
24.  PUBLIC HOLIDAYS 
25.  EMERGENCIES 
26.  DISPUTE RESOLUTION 
27.  DISCIPLINARY PROCEDURE 
28.  ACCESS TO THE COMMISSION 
29.  PROVISION OF SERVICES 
SCHEDULE A - PROVISIONS OF THE MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD 

NO. A4 OF 1992 
3. - SCOPE 

This Award will operate throughout the State of Western Australia and will apply to all employees engaged in classifications 
described in Clause 16 - Classification and Wages, who are employed by a Board (other than an Agency Board) as defined in 
section 2 of the Hospitals and Health Services Act 1927 as amended. 

4. - NAMED PARTIES 
4.1 Union Party 

United Voice WA 
4.2 Named Employers 

All Boards (other than any Agency Boards) established pursuant to and defined in section 2 of the Hospital and Health 
Services Act 1927 as amended. 

5. - DEFINITIONS 
5.1 "Accrued Day(s) Off" (ADO(s)) means the paid day(s) off accruing to an employee resulting from an entitlement to the 

38 hour week as prescribed in Clause 9 - Hours of this Award. 
5.2 “AIN in Training” means an Assistant in Nursing undertaking the AIN Training Program. 
5.3 “AIN Training Program” means the paid Certificate III training program conducted or commissioned by the employer.   
5.4 “Assistant in Nursing” (AIN) means an employee, other than a person registered under the Health Practitioner Regulation 

National Law (WA) Act 2010, whose substantial employment in terms of the purpose to be achieved, is the provision of 
“care” to persons. 

5.5 “Care” in connection with the role of an Assistant in Nursing, encompasses: 
(a) Giving assistance to persons who because of disability, illness, or decreased mobility are unable to maintain 

their bodily needs without frequent assistance. 
(b) Carrying out tasks which are directly related to the maintenance of persons a person’s bodily needs where that 

person because of disability, illness, or decreased mobility is unable to carry out those tasks for themselves. 
(c)  Assisting a person registered under the Health Practitioner Regulation National Law (WA) Act 2010 to carry 

out the work described herein or any other work directly related to a person's care. 
5.6 "Casual employee" means an employee engaged by the day and informed of their casual conditions prior to commencing 

work.  In accordance with paragraph 8.1(c), "casual employee" who is an enrolled community nurse or enrolled 
community school nurse is engaged by the hour. 

5.7 “Commission” means the Western Australian Industrial Relations Commission. 
5.8 “Employee” means a person described in Clause 16 – Classification and Wages of this Award and employed by an 

employer. 
5.9 “Employer” means an employer named in subclause 4.2 – Named Employers. 
5.10 "Enrolled Community Nurse" means a registered enrolled nurse employed to work in the community health area. 
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5.11 "Enrolled Community School Nurse" means a registered enrolled nurse employed to work in a school or schools. 
5.12 “Enrolled Nurse” means a person registered under the Health Practitioner Regulation National Law (WA) Act 2010 in the 

nursing and midwifery profession whose name is entered on Division 2 of the register of nurses kept under that Law as a 
registered enrolled nurse. 

5.13 “Fixed term contract employee” means a person engaged by the employer for a specified period in accordance with 
subclause 7.5. 

5.14 “Full time employee” means an employee who is engaged for 38 hours per week in accordance with Clause 9 – Hours. 
5.15 “Hospital” means any public hospital, health care facility or other facility controlled by one of the named employers in 

subclause 4.2. 
5.17 “Ordinary Rate of Pay” means the weekly rate of pay as prescribed in Clause 16 – Classification and Wages of this 

Award. 
5.18 "Part Time Employee" means an employee who regularly works less than an average of 38 hours per week. 
5.19 “Partner” means either a spouse or de facto spouse/partner.  A de facto spouse/partner means a person who is in a 

‘marriage like’ relationship with the employee and includes same sex partners. 
5.20 "Union" shall mean United Voice WA. 
6. - RELATIONSHIP WITH THE MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD 

NO. A4 OF 1992 
The provisions of the Miscellaneous Government Conditions and Allowances Award No. A4 of 1992 listed in Schedule A of this 
Award will apply, as varied or replaced from time to time, to all employees covered by this Award. 

7. - CONTRACT OF EMPLOYMENT 
7.1 An employer may direct an employee to carry out such duties as are within the limits of the employee’s skill, competence 

and training, including work which is incidental or peripheral to the employee’s main tasks or functions.  
7.2 Notice of Termination by Employer 

(a) Subject to subclause 7.3, the employment of an employee, other than a casual employee or fixed term contract 
employee as defined in Clause 5 – Definitions, must not be terminated unless the employer has given the 
employee the required period of notice in accordance with the following table or the employer provided the 
employee with payment in lieu of notice. 

Period of continuous service Required period of notice 
Not more than 1 year At least 1 week 
More than 1 year but not more than 3 years At least 2 weeks 
More than 3 years but not more than 5 years At least 3 weeks 
More than 5 years At least 4 weeks 

(b) The period of notice for an employee, who at the time of being terminated is over 45 years of age and has 
completed at least two year’s continuous service with the employer, will be increased by one week.  

(c) The employee may be terminated by the employer giving the employee part of the required period of notice, 
with payment in lieu for the remainder of the required period of notice. 

(d) Payment in lieu of notice must equal or exceed the total amounts that, if the employee’s employment had 
continued until the end of the required period of notice, the employer would have become liable to pay the 
employee because of the employment continuing during that period. 

(e) Payment in lieu of notice must be worked out on the basis of: 
(i) the employee’s ordinary hours of work, even if they are not standard hours; 
(ii) the amounts ordinarily payable to the employee in respect of those hours including, for example, 

allowances, loadings and penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 

7.3 Termination of an Employee for Serious Misconduct 
(a) An employer may terminate an employee without notice or payment in lieu of notice if the employee is guilty of 

serious misconduct. In such cases, wages will be paid up to the time of dismissal only. 
(b) “Serious misconduct” means misconduct of such a nature that it would be unreasonable to require the employer 

to continue the employment of the employee concerned during the required period of notice.  
7.4 Notice of Termination by Employer of Casual Employees 

The employment of a casual employee must not be terminated unless the employer has given the employee one hour’s 
notice of termination or payment in lieu of one hour’s notice. 

7.5 Notice of Termination of Fixed Term Contract Employees 
Fixed term contract employees as defined in Clause 5 – Definitions are not, at the conclusion of the contract, entitled to 
notice or payment in lieu of notice.   



104 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 93 W.A.I.G. 
 

7.6 Notice of Termination by Employee 
(a) Except as otherwise provided in this clause, an employee will provide the employer with two weeks’ notice of 

termination. 
(b) If the employee fails to give the required notice the employer may withhold holiday or other pay up to the 

amount of a fortnight's wages. 
(c) A casual employee will provide the employer with one hour’s notice of termination or forfeit one hour’s pay in 

lieu of the required notice. 
7.7 Statement of Employment 

An employer will, in the event of termination of employment, provide upon request to the employee who has been 
terminated, a written statement specifying the period of employment and the classification or type of work performed by 
the employee.  

7.8 Job Search Entitlement 
(a) During the period of notice of termination given by the employer, an employee will be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment. The time 
off will be taken at times that are convenient to the employee after consultation with the employer. 

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee will, at the request of the employer, be required to produce proof of 
attendance at an interview or they will not receive payment for the time absent. For this purpose, a statutory 
declaration will be sufficient. 

8. - TYPES OF EMPLOYMENT 
8.1 Casual Employment 

(a) When an employee is appointed on a casual basis and before they are so engaged, they will be informed of their 
casual status and their conditions of employment.  

(b) Casual employees will receive a 20% loading on the base rate for their classification, as set out in Clause 16 – 
Classification and Wages, in lieu of annual leave, sick leave and public holidays.  

(c) An enrolled community nurse or enrolled community school nurse will be deemed to be a casual employee if 
employed for a period of less than four weeks either part time or full time, provided that the contract of 
employment for a casual enrolled community nurse or an enrolled community school nurse will be by the hour. 

(d) The minimum engagement for a casual community nurse or enrolled community school nurse is two hours. 
8.2 Part Time Employment 

(a) Enrolled Nurses and Assistants in Nursing, excluding Enrolled Community Nurses and Enrolled Community 
School Nurses 
(i) Part-time employees will be remunerated at a weekly rate pro-rata to the rate prescribed for the class 

of work on which they are engaged only in the proportion which their ordinary weekly hours bear to 
38 or 40 where ADOs accrue , provided that part-time employees who work less than fifteen hours per 
week are not eligible to accrue ADOs.   

(ii) Part time employees will be allowed annual leave and sick leave and payment for such as prescribed 
in Clause 19 - Annual Leave and Clause 21 - Sick Leave in the same ratio as their ordinary weekly 
hours averaged over the qualifying period, bear to 38 or 40 where ADOs accrue. 

(iii) Where the employer wishes to increase the ordinary hours worked by a part time employee in any 
roster period and the part time employee so agrees with one day’s clear notice provided, the increased 
hours will be deemed to be the ordinary hours for that roster period. 

(b) Enrolled Community Nurses and Enrolled Community School Nurses 
(i) A part time nurse means a nurse engaged on a fortnightly contract of service who regularly works less 

than 38 hours per week. 
(ii) A part time enrolled community nurse who works twenty hours or less per week and part time 

enrolled community school nurses will be remunerated at a weekly rate pro rata to the rate prescribed 
for the class of work on which they are engaged only in the proportion which their ordinary weekly 
hours bear to 38. 

(iii) Part time nurses who work more than twenty hours per week, other than part time school nurses, will 
be remunerated at a weekly rate pro rata to the rate prescribed for the class of work on which they are 
engaged in the proportion which their ordinary weekly hours bear to forty and such nurses will accrue 
time towards accrued days off, as prescribed in paragraphs 9.8(c) and (d) of this Award for full time 
employees in the same proportion as used for calculating the weekly wage. 

(iv) Part time nurses will be allowed sick leave and annual leave in accordance with the provisions of this 
Award, only in the proportion which their weekly hours of duty bear to 38 hours. 
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9. - HOURS 
9.1 Ordinary Hours 

Subject to the provision of paragraphs 13.1(a) and (b), the ordinary working hours shall be an average of 38 hours per 
week over any five days of the week, worked over any one of the following cycles. 
(a) A four week cycle of nineteen days of eight hours each with 0.4 of one hour each day worked accruing as an 

entitlement to take the twentieth day in each cycle as a day off and paid for as though worked. 
(b) Actual hours of 76 hours over nine days per fortnight with the tenth day to be taken as an unpaid rostered day 

off. 
(c) Actual hours of 40 per week or 80 per fortnight with two hours of each week's work accruing as an entitlement 

to a maximum of twelve days off in each twelve month period. 
For the purposes of this paragraph the ADOs shall be taken in a minimum period of one week made up of five 
consecutive ADOs in conjunction with a period of annual leave or at a time mutually acceptable to the employer and the 
employee. 
Notwithstanding the provisions of this paragraph, where an employer and employee mutually agree ADOs may be taken 
in single day absences. 

9.2 Accrued Days Off 
(a) A roster for ADOs will be posted at least four weeks before the time it comes into operation. 
(b) A roster for ADOs may allow an employee to take ADOs before they become due. 
(c) An employer and employee may by agreement substitute the ADO the employee is to take off for another day, 

in which case the ADO will become an ordinary working day. 
(d) Payment of Penalties 

Penalties are paid on actual hours worked. For example in the case of a full time employee who works an eight 
hour shift, the employee is paid eight hours of shift penalty loading plus the ordinary time rate for seven hours 
and 36 minutes with the balance of time actually worked (0.4 hours) being credited toward an ADO. When an 
ADO is taken, payment is made at the ordinary time rate because the shift penalty loading has already been 
paid. 

(e) Termination 
(i) An employee who has not taken any ADOs accumulated during a work cycle in which employment is 

terminated, will be paid the total of hours accumulated towards the ADO for which payment has not 
already been made. 

(ii)  An employee who has taken any ADO during a work cycle in which employment is terminated will 
have the wages due on termination reduced by the total hours for which payment has already been 
made but for which the employee had no entitlement toward those ADOs. 

(f) Workers' Compensation 
(i)  Twenty Day Work Cycle 

(A)  Where an employee is on workers' compensation for periods of less than one complete 
twenty day cycle, such employee will accrue towards and be paid for the succeeding ADO 
following such absence. 

(B)  An employee will not accrue ADOs for periods of workers' compensation where such period 
of leave exceeds one or more complete twenty day work cycles. 

(C)  Where an employee is on workers' compensation for less than one complete twenty day 
work cycle and an ADO falls within the period, the employee will not be re-rostered for an 
additional ADO. 

(ii)  Twelve Months Work Cycle 
(A)  Where an employee is on workers' compensation for periods less than a total of twenty 

consecutive work days in a work cycle such employee will accrue towards and be paid for 
the succeeding ADO following such absence. 

(B)  Where an employee is on workers' compensation for periods greater than a total of twenty 
consecutive days in a work cycle such employees will have the period of workers' 
compensation added to the work cycle. 

(C)  Where an employee is on workers' compensation for periods greater than twenty 
consecutive work days and an ADO falls within the period the employee will be re-rostered 
for another ADO on completion of the twenty day work cycle following such absence. 
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(g)  Leave without Pay 
(i)  Twenty Day Work Cycle 

An employee who is absent on any form of leave without pay during a 20 day work cycle will not 
accumulate an entitlement to an ADO for the period of such leave nor will the employee be entitled to 
an ADO whilst on leave without pay. 

(ii)  Twelve Month Work Cycle 
(A)  An employee who is absent on any form of leave without pay for less than a total of five 

days in any work cycle will not have payment reduced when proceeding on ADOs. 
(B)  An employee who is absent on any form of leave without pay for a total of five days or more 

in any work cycle will have such period of leave added to the work cycle. 
9.3 Shift Change 

(a)  An employee changing from night shift to day shift or from day shift to night shift will be free from shift during 
the twenty hours immediately preceding the commencement of the changed shift. 

(b)  An employee changing from afternoon shift to day shift will not be required to commence such shift until a 
period of nine and one half hours has elapsed since ceasing afternoon shift except in country hospitals below 
Regional level where a period of eight hours will suffice. 

(c) An employee other than one engaged to work part time will not be required to work a combination of shifts 
exceeding the following: 
(i) in the case of a weekly roster; all night, day or afternoon shifts, or both day and afternoon shifts. 
(ii)  In the case of a fortnightly roster; all night, day or afternoon shifts or both day and afternoon shifts in 

either or both halves of the roster. 
(d) The provisions of paragraphs (a), (b) and (c) of this subclause will not apply if the employee is required to 

perform the shift to enable the nursing services of the hospital to be carried on when an employee is absent from 
shift or in an emergency or where the employer and the Union mutually agree to vary the provisions of this 
subclause.  

9.4 Days Off Duty 
(a) Subject to subclause 9.3, employees on day shift will, where practicable, be allowed two days' continuous time 

off duty per week, and those on night shift will, where practicable, be allowed two days' continuous time off 
duty each week or four days' continuous time off duty per fortnight.  

(b) Provided that where the days off duty as specified are missed and not taken within four weeks, equivalent time 
will be added to the annual leave of the employee. 

9.5  Shifts 
(a)  No employee will be required to work in excess of five shifts per week or ten shifts per fortnight except as 

provided by subclauses 9.3 and 9.4. 
(b)  Subject to the provisions of this clause and where practicable, the ordinary hours of work will be rostered over 

not more than six consecutive days. 
(c)  By mutual agreement between the employer and the Union the scale of duties for employees working night duty 

can be varied to four shifts per week or eight shifts per fortnight. 
(d)  An employee may be required to work on any off day in the case of an emergency and such time will be paid 

for in accordance with Clause 10 - Overtime of this Award. 
9.6  Part Time Employees 

(a) The provisions of this clause apply to a part-time employee in the same proportion as the hours normally 
worked bear to a full-time employee.  

(b) In circumstances where less than sixteen hours per week are worked an employer may pay an employee for all 
hours actually worked at an hourly rate based on a 38 hour week in lieu of accrual of ADOs. 

9.7 Enrolled Nurses Employed in Clinics or Departments 
Notwithstanding anything to the contrary in this clause and at the option of the employer, Enrolled Nurses employed in 
clinics or departments which function during the normal hours of duty on Monday, Tuesday, Wednesday, Thursday, 
Friday and Saturday may be granted hours of duty together with public holidays, long service leave and annual leave as 
are generally applicable to the clerical staff employed in the said clinics or departments. The daily hours of duty shall 
include a break of not more than one hour for lunch and such time shall not be included as part of the normal working 
week of 37.5 hours. 

9.8 Enrolled Community Nurse and Enrolled Community School Nurse 
Notwithstanding anything else contained in this clause, the following provisions relating to hours of work will apply to 
employees stipulated below. 
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Enrolled Community School Nurse 
(a)  The ordinary hours of work for an enrolled community school nurse will be 38 per week, with the ordinary 

hours worked each day to be no more than seven hours 36 minutes between Monday to Friday inclusive.  
(b) The minimum period of engagement of a casual enrolled community nurse or an enrolled community school 

nurse will be two hours. 
Enrolled Community Nurse 
(c)  The ordinary hours of duty for an enrolled community nurse will be an average of 38 per week with the hours 

actually worked being 40 per week to be between 8.00 a.m. and 6.00 p.m. Monday to Friday inclusive.  
(d) No day will exceed eight hours without payment of overtime. 
(e) The ordinary hours will be worked within a twenty-day, four-week cycle with 0.4 of an hour for each day 

worked accruing as an entitlement to take the twentieth day in each cycle as an ADO. 
(f) The minimum period of engagement of a casual enrolled community nurse or an enrolled community school 

nurse will be two hours. 
9.9  In addition to the time off duty hereinbefore provided, Enrolled Nurses engaged in X-ray or radium work will be allowed 

such other time off duty as in the opinion of the Medical Officer in charge of such work may be necessary consequent 
upon such work for the purpose of maintaining or restoring them to normal health, and all such time will be computed as 
part of the normal working time and there will be no reduction in the wage in respect thereof. 

9.10  Where employees are required to travel as part of their duties such travelling time will be considered as part of their 
working time and there will be no reduction in respect thereof. 

10. - OVERTIME 
10.1  Requirement to Work Reasonable Overtime 

(a)  An employer may require an employee to work reasonable overtime at overtime rates. 
(b)  An employee is not to be required or requested by the employer to work more than: 

(i) the employee’s ordinary hours of work as per Clause 9 – Hours; and 
(ii) reasonable additional hours as determined under paragraph 10.1(c). 

(c) For the purposes of determining whether additional hours than an employee is required or requested by an 
employer to work are reasonable additional hours, all relevant factors are to be taken into account. The factors 
that may be taken into account include, but are not limited to, the following:  
(i)  any risk to the employee’s health and safety that might reasonably be expected to arise if the 

employee worked the additional hours; 
(ii)  the employee’s personal circumstances, including any family responsibilities; 
(iii)  the conduct of the operations or business in relation to which the employee is required or requested to 

work the additional hours;  
(iv)  any notice given by the employer of the requirement or request that the employee work the additional 

hours; 
(v) any notice given by the employee of the employee’s intention to refuse to work the additional hours; 
(vi) whether any of the additional hours are on a public holiday in the area of the State where the 

employee is required to work; and 
(vii) the employee’s hours of work over the four weeks ending immediately before the employee is 

required to work the additional hours. 
(d) In calculating the number of hours that an employee has worked in a particular week, the hours worked by the 

employee are taken to include any hours of authorised leave, paid or unpaid, taken by the employee during the 
week. “Authorised leave” means leave that is authorised by the employee’s employer, under a term or condition 
of the employee’s employment or under a law or instrument in force under a law of the State or 
Commonwealth. 

10.2 Entitlement 
(a) Except as hereinafter provided, all time worked in excess of the ordinary or rostered hours prescribed in Clause 

9 - Hours or subclause 8.2 – Part Time Employment of this Award will be overtime and will be paid for at time 
and one-half for the first two hours and double time thereafter. 

(b) All work performed by employees on any day on which they are rostered off duty or days worked in excess of 
those provided in Clause 9 - Hours or subclause 8.2 – Part Time Employment will be paid for at the rate of 
double time. 

(c) The rates prescribed in paragraphs 10.2(a) and (b) will apply to part time employees who work outside of the 
employee’s ordinary hours as agreed to by the employer and employee, except where the employer and 
employee have agreed to a temporary variation to the employee’s ordinary working hours. 
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(d)  In accordance with subclause 10.7 and 10.8 an employee recalled to work will be paid a minimum of two hours 
at overtime rates.  

10.3  Time Off in Lieu 
(a) Where the employee and the employer so agree, time off in lieu of payment for overtime may be allowed 

proportionate to the payment to which the employee is entitled.  
(b) Such time off is to be taken at the convenience of the employer provided that: 

(i) the time off is in unbroken periods according to each period of overtime worked; and 
(ii)  the time off is rostered within 28 days from the time when it accrued, except where it arises from the 

changeover from night shift to day shift, or day shift to night shift; or 
(iii)  by mutual agreement between the employer and the employee, the time off may be accumulated 

beyond 28 days from the time when it accrued so as to be taken in conjunction with periods of 
approved annual and/or long service leave. 

(c) If the employer does not grant the time off in lieu within 28 days from the time when it accrued and no further 
agreement as prescribed in subparagraph 10.3(b)(iii) is reached, the time will be paid at the appropriate 
overtime rate within 28 days of the time when it accrued. 

10.4 Meal Allowance 
(a) Any employee who, without being notified the previous day or earlier, is required to continue working for more 

than one hour after the usual ceasing time will be provided with any meals occurring during such overtime by 
the employer or be paid $12.70 in lieu of the meal. 

(b) This rate will be adjusted in accordance with the Consumer Price Index – Meals Out & Take Away Foods – 
Perth (ABS Cat. No. 6455.0.40.001). 

10.5 Ten Hour Break 
(a)  When overtime work is necessary it will, wherever reasonably practicable, be so arranged that employee has at 

least ten consecutive hours off duty between the work of successive days. 
(b)  An employee who works so much overtime between the termination of their ordinary work on one day and the 

commencement of their ordinary work on the next day that they have not had at least ten consecutive hours off 
duty between those times will, subject to this paragraph, be released after completion of such overtime until 
they have had ten consecutive hours off duty without loss of pay for ordinary working time occurring during 
such absence.  

(c)  If, on the instructions of their employer, an employee resumes or continues work without having had ten 
consecutive hours off duty, the employee will be paid at double rates until they are released from duty for such 
period and will then be entitled to be absent until they have had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during such absence. 

(d) The provisions of this subclause will apply in the case of shift workers who rotate from one shift to another, as 
if eight hours were substituted for ten hours when overtime is worked - 
(i)  for the purpose of changing shift rosters; or 
(ii) where a shift worker does not report for duty; or 
(iii) where a shift is worked by arrangement between the employees themselves. 

10.6  Overtime for Enrolled Community Nurse or Enrolled Community School Nurse 
Work performed by an enrolled community nurse or an enrolled community school nurse at the direction of the employer 
outside the spread of hours, or in addition to the daily hours prescribed in subclauses 9.5 and 9.8 of Clause 9 - Hours of 
this Award or on a Saturday or Sunday will be paid or compensated for as below: 
(a) one and one half times the ordinary rate for the first two hours and double time thereafter on any day Monday to 

Friday inclusive; 
(b)  double time on Saturday or Sunday; 
(c)  double time and one half on public holidays; 
(d)  Time off in lieu 

(i) By agreement between the employee and employer, time off in lieu of payment for overtime may be 
granted proportionate to the payment to which the employee is entitled.  

(ii) The actual period of time off may be accrued and taken at a time convenient to the employer, provided 
that: 
(A) Such time off is to be taken in unbroken periods according to each period of overtime 

worked; and 
(B) The time off is rostered within 28 days from the time when it accrued, except where it arises 

from the changeover from night duty to day duty, or day duty to night duty. 
(iii) If the employer does not grant the time off in lieu within 28 days from the time when it accrued in 

accordance with subparagraph (ii), the time will be paid at the appropriate overtime rate. 



93 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 109 
 

(iv) By agreement between the employee and the employer, payment may be made at the rate of time and 
one half with equivalent time to that worked being taken off at a time convenient to the employer in 
lieu of making payment in accordance with paragraph (c).  

10.7 Recall to Work for Enrolled Nurses, excluding Enrolled Community Nurse or Enrolled Community School Nurses 
(a)  Where an enrolled nurse is recalled to work for any purpose, within two hours of commencing normal duty, the 

enrolled nurse will be paid at the appropriate overtime rate for that period up to and until the commencement of 
normal duty, but the enrolled nurse will not be obliged to work for the full period if the work for which the 
enrolled nurse was recalled is completed in less time. 

(b)  Where an enrolled nurse is recalled to duty in accordance with paragraph (a) of this subclause, then the payment 
of the appropriate overtime rate will commence from: 
(i) in the case of an enrolled nurse who is on call, from the time the enrolled nurse starts work. Provided 

that the enrolled nurse is entitled to a minimum payment of two hours at overtime rates even where 
the actual period worked is less than two hours or where upon the enrolled nurse’s arrival at the 
worksite the employer decides that the enrolled nurse is no longer needed; 

(ii) in the case of an enrolled nurse who is not on call, time spent travelling to and from the place of duty 
where the employee is actually recalled to perform emergency duty will be included with actual duty 
performed for the purpose of overtime payment. Provided that where an employee is recalled within 
two hours, work will be included with actual duty for the purpose of overtime payment. 

(c) If an enrolled nurse is recalled to work the employee will: 
(i)  except as provided in subparagraph (ii) below, be provided free of charge with transport from home to 

the place of employment and return or, be paid the vehicle allowance provided in Clause 23 - Fares 
and Travelling Allowances of the Miscellaneous Government Conditions and Allowances Award No. 
A 4 of 1992 as amended; 

(ii) if recalled to work within two hours of commencing normal duty and the enrolled nurse remains at 
work, the employee will be provided free of charge with transport from home to the place of 
employment or, be paid the vehicle allowance provided in Clause 23 - Fares and Travelling 
Allowances of the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 as 
amended, for the journey from the employee’s home to the place of employment. 

10.8  Recall to Work for Enrolled Community Nurse or Enrolled Community School Nurse 
(a)  (i) Subject to the provisions of subparagraph (ii) below an enrolled community nurse or an enrolled 

community school nurse who is recalled to work for any purpose will be paid a minimum of two 
hours at the appropriate overtime rate but the nurse will not be obliged to work for two hours if the 
work for which the nurse was recalled is completed in less time.   

(ii) Provided that if a nurse is called out within two hours of starting work on a previous call the nurse 
will not be entitled to any further payment for the time worked within that period of two hours. 

(b)  Where an employee is recalled to duty in accordance with paragraph (a) of this subclause, then the payment of 
the appropriate overtime rate will commence from: 
(i) in the case of an employee who is on call, from the time the employee starts work. Provided that the 

employee is entitled to a minimum payment of two hours at overtime rates even where the actual 
period worked is less than two hours or where upon the employee’s arrival at the worksite the 
employer decides that the employee is no longer needed; 

(ii) in the case of an employee who is not on call, time spent travelling to and from the place of duty 
where the employee is actually recalled to perform emergency duty will be included with actual duty 
performed for the purpose of overtime payment. Provided that where an employee is recalled within 
two hours, work will be included with actual duty for the purpose of overtime payment. 

11. - SHIFT AND WEEKEND WORK 
11.1 Subject to subclause 11.4, where on any day an employee commences his/her ordinary hours of work before 4.00 a.m. or 

after 12 noon, he/she shall be paid a loading of $2.58 per hour or pro rata for part thereof in addition to his/her ordinary 
rate of wage. 

11.2 The provisions of subclause 11.1 do not apply to an employee who on any day commences his/her ordinary hours of work 
after 12.00 noon and completes those hours before 6.00 p.m. on that day. Provided that employees in receipt of shift 
allowance shall not have that allowance decreased by the operation of this subclause. 

11.3 Where an employee works a broken shift each portion of that shift shall be considered a separate shift for the purpose of 
this clause. Provided that a shift broken by a meal break of one hour or less shall not constitute a broken shift. 

11.4 (a)  A loading of $3.99 per hour or pro rata for part thereof shall be paid to an employee in addition to his/her 
ordinary rate of wage for time worked on permanent afternoon or night shift. 

(b) For the purpose of this subclause an employee shall be deemed to have been working permanent afternoon or 
night shift where such employee works that shift as part of a non-rotating roster. 
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11.5 Subject to the provisions of subclause 11.7 of this clause work performed during ordinary hours on the weekend shall in 
addition to the ordinary rate of wage attract a loading as follows: 
(a) Saturday - $10.50 per hour or pro rata for part thereof; 
(b) Sunday - $21.11 per hour or pro rata for part thereof. 
(c) The rates prescribed in this subclause shall be in substitution for and not cumulative on the rates prescribed in 

subclauses 11.1 and 11.4. 
11.6 An employee who regularly performs shift or weekend work shall be paid ADOs including shift or weekend penalties, 

when those days are taken as leave at the rate which applied when they were accumulated. 
11.7  Where the ordinary hours of work span 12 midnight on a Friday night or Sunday night the additional payments for shift 

work and work during the weekend will be made by calculating for each part of the shift according to the rate applicable 
for the additional payment for shift work and work during the weekend as the case may be. 

11.8  The provisions of this clause will not apply to community nurses or enrolled community nurses. 
12. - ROSTERS 

12.1 Rostering Arrangements 
(a) A roster of the working hours shall be exhibited in such place as it may conveniently and readily be seen by 

each worker concerned. 
(b) Where practicable rosters will be posted at least seven days prior to the commencing date of the first working 

period in the roster. Rosters will in any event be posted not less than 48 hours prior to the commencing date of 
the first working period in the roster. 

(c) The roster shall be available to the Union secretary or his/her nominee for inspection at all reasonable times. 
(d) Rosters may be altered at any time if the hospital exigencies render any alteration necessary. 

12.2 Change in the rostering arrangements 
(a) The employer and the Union may agree to a work cycle of 38 hours per week or 76 hours per fortnight or any 

other method. 
(b)  Any change in rostering arrangements will be designed to improve productivity, efficiency and cost 

effectiveness in the work place and will follow the below procedure: 
(i)  Any proposed roster variations for each site or sub site will be explained to the employees concerned 

and to the Union who will consider them. 
(ii)  The affected parties (i.e. site management and employees) will then consult with each other with a 

view to agreeing to the proposed roster. 
(iii)  Where agreement cannot be reached, the issue will be resolved in accordance with the dispute 

settlement procedure in this Award.  
13. - MEAL AND TEA BREAKS 

13.1 Meal Breaks for Employees other than Nurses Employed in Clinics or Departments 
(a) Meal breaks will not be less than 30 minutes but will not be counted as time worked.  
(b) Provided that where an Enrolled Nurse is called on duty during a meal time the period worked will be counted 

in the ordinary working hours of duty.  
(c) Where an employee is unable to access their 30 minute unpaid meal break they will be paid for a straight 

through shift at ordinary rates.  
(d) Any meal or tea break during which an enrolled community school nurse is required to be available to work or 

working will be counted as time worked and included as part of the seven hours 36 minutes day. 
13.2 Meal Breaks for Nurses Employed in Clinics or Departments 

The daily hours of duty for a nurse employed in a clinic or department will include a break of not more than one hour for 
lunch and such time will not be included as part of the normal working week. 

13.3  Tea Breaks 
The time allowed for morning and afternoon tea will not exceed seven minutes which will be taken when convenient to 
the employer without deduction of pay for such time.  

14. - ON CALL 
14.1 (a) For the purposes of this Award an employee is on call when they are directed by the employer to remain at such 

a place as will enable the employer to readily contact the employee during the hours when they are not 
otherwise on duty.  

(b) In determining the place at which the employee will remain, the employer may require that place to be within a 
specified radius from the hospital or place of employment. 

14.2 (a) An employee rostered to be on call will be paid the allowance prescribed in paragraph 14.2(b) for each hour or 
part thereof during which the employee is on call. 

(b) The applicable allowance is 18.75% of 1/38th of the hourly rate of pay prescribed for an ASEN 2.  
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(c) Provided that payment in accordance with this clause will not be made with respect to any period for which 
payment is otherwise made in accordance with the provisions of Clause 10 – Overtime when the employee is 
recalled to work. 

14.3 If the usual means of contact between the employer and the employee on call is a telephone and if the employee pays or 
contributes towards the payment of the rental of such telephone the employer will pay the employee an amount being a 
proportion of the telephone rental calculated on the basis that for each seven days on which an employee is required to be 
on call the employer will pay the employee 1/52nd of the annual rental paid by the employee.  

14.4 Provided that where the employer and the Union agree in writing, other arrangements may be made for compensation of 
on call work to enrolled community nurses or enrolled community school nurses. 

14.5 Where it is determined that the means of contact is to be by pager or similar device the employer will provide the 
employee with the device at no charge. 

14.6 An enrolled community nurse or an enrolled community school nurse will not be required to remain on call whilst on 
leave or the day before commencing leave, or whilst on accrued days off, or the day before commencing accrued days off, 
unless by mutual agreement between the nurse and employer. 

15. - MINIMUM ADULT AWARD WAGE 
15.1 No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided by this 

clause. 
15.2 The minimum adult award wage for full-time employees aged 21 or more is $627.70 per week payable on and from the 

commencement of the first pay period on or after 1 July 2012. 
15.3 The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case Decisions. 
15.4 Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

15.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

15.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less than any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

15.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

15.8 Subject to this clause the minimum adult award wage shall – 
(a) Apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this Award.   
15.9 Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for employees aged 21 or more payable under the 2012 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this Award which are above the wage rates prescribed in the Award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

15.10 Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$543.50 per week on and from the commencement of the first pay period on or after 1 July 2012. 
(b) The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave prescribed by this Award. 
(c) Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by the Award for an adult apprentice in force 

immediately prior to 5 June 2003. 
16. - CLASSIFICATION AND WAGES 

16.1  Subject to subclause 16.3, the minimum weekly rate of wage payable to employees covered by this Award shall be as per 
the provisions comprising: 
(a)  Part A – Wages Adjusted by Arbitrated Safety Net Adjustments; or 
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(b)  Part B – Expired Industrial Agreement Wages; 
whichever are the greater. 

16.2  Subject to subclause 16.3, the wage rates to apply for the purpose of the no-disadvantage test under the Industrial 
Relations Act 1979 shall be as per the provisions comprising: 
(a)  Part A – Wages Adjusted by Arbitrated Safety Net Adjustments; or 
(b)  Part B – Expired Industrial Agreement Wages; 
whichever are the greater. 

16.3  The rates contained in Part B – Expired Industrial Agreement Wages shall only apply to the employees and employers 
who are respondent to the WA Health - LHMU - Enrolled Nurses and Assistants in Nursing Industrial Agreement 2007 
(AG 15/08), as replaced from time to time.  

PART A: WAGES ADJUSTED BY ARBITRATED SAFETY NET ADJUSTMENTS 
16.4 The rates of pay in subclause 16.7 include arbitrated safety net adjustments available since December 1993. 
16.5 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 

employees since 1 November 1991 above the rate prescribed in subclause 16.7, except where such absorption is contrary 
to the terms of an industrial agreement. 

16.6 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

16.7 Subject to subclauses 16.1, 16.2 and 16.3, the weekly rate of wage payable to employees covered by this Award will be as 
follows: 
 Base Rate 

 
$ 

Arbitrated Safety 
Net Adjustments 

$ 

Weekly Rate 
 

$ 
(a) Enrolled Nurse Level One    
 1st year of employment 418.80 307.60 726.40 
 2nd year of employment 423.80 307.80 731.60 
 3rd year of employment and thereafter 434.70 308.10 742.80 
(b)  Enrolled Nurse Level Two    
 1st year of employment 427.60 307.90 735.50 
 2nd year of employment 432.70 308.10 740.80 
 3rd year of employment and thereafter 443.50 308.40 751.90 
(c) Enrolled Nurse Level Three 456.10 308.90 765.00 
(d) Assistant in Nursing     
 1st year of employment 377.40 304.10 681.50 
 2nd year of employment 387.80 304.50 692.30 
 3rd year of employment and 

 thereafter 
398.30 304.80 703.10 

16.8 Assistant in Nursing (under 19 years of age) 
The rate shall be a percentage of the total wage prescribed for an Assistant in Nursing in his/her first year of employment 
in paragraph 16.7(d) per week, as follows:- 
Under 17 years of age 73% 

Under 18 years of age 81% 

Under 19 years of age 87% 

16.9 Where an Assistant in Nursing undertakes duties other than providing care those duties shall be consistent with the range 
of duties undertaken by nurses generally in the setting in which the Assistant in Nursing is employed.  

16.10 An Assistant in Nursing shall work within the limits of their competency as assessed consistent with nationally recognised 
training and competency standards applicable to assistants in nursing.  

16.11 An Assistant in Nursing shall not be required to provide care other than under the direction of a person registered under 
the Health Practitioner Regulation National Law (WA) Act 2010 and where that nurse remains professionally accountable 
for the care provided. 

16.12 An Assistant in Nursing who has completed their first year of service and who is accepted for training as an Enrolled 
Nurse, will be paid not less than the employee would have received had the employee continued as an Assistant in 
Nursing.  

16.13 An Assistant in Nursing in Training is paid in accordance with subclause 16.7 as an Assistant in Nursing in the first year 
of employment. 
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16.14 When the term "year of employment" is used in this clause it will mean all service whether full time or part time in any of 
the classifications contained in this Award with any hospital covered by this Award and will be calculated in periods of 
completed months from the date of commencement of work covered by this Award.  Provided that: 
(a) "Service" in this context will have the same meaning as it does in the long service leave conditions appropriate 

to the employee concerned, but confined to named employers party to this Award; except where the employer 
or the Commission deems it appropriate to include service with hospitals not a party to this Award. 

(b) Employees will be paid the rates shown in this clause according to their year of employment calculated in 
accordance with the provisions of this subclause.   

(c) Proof of previous service, if required by the employer, will rest on the employee; provided that production of 
the statement of employment referred to in subclause 7.7, will be sufficient proof for the purpose of this 
paragraph.  

16.15 Re-registration and Length of Service 
Notwithstanding the provisions of paragraph 16.14(b), an Enrolled Nurse who successfully completes a re-registration 
course following a break in service will commence employment on the rate prescribed as follows: 
(a) Five year break in service - at third year of employment rate provided that the first and second year of service 

rates have previously been attained. 
(b) Six year but less than eight year break in service - at second year of employment rate. 
(c) Greater than eight year break in service - at the first year of employment rate. 

16.16 Enrolled Community School Nurses on Days Not Required to Work 
The wage rate for an enrolled community school nurse, where such a nurse is not required by the employer to present for 
duty on any day when the school is not open, will be calculated as follows: 

Weekly wage = the normal rate for an enrolled nurse as prescribed in subclauses 16.7 multiplied by 48.5, and 
divided by 52.166. 

PART B – EXPIRED INDUSTRIAL AGREEMENT WAGES 
16.17  The wage rates contained in subclause 16.18 have been incorporated from the WA Health - LHMU - Enrolled Nurses and 

Assistants in Nursing Industrial Agreement 2007 (AG 15/08) and are not to be subject to arbitrated safety net adjustments. 
16.18 Subject to subclauses 16.1, 16.2 and 16.3, the weekly rate of wage payable to employees covered by this Award will be as 

follows: 
Enrolled Nurses 
(a)  The classification structure for Enrolled Nurses will be as follows:  

(i)  “Enrolled Nurse Level 1” is an Enrolled Nurse in the first year of employment.  
(ii)  “Enrolled Nurse Level 2” is an Enrolled Nurse in the second year of employment.  
(iii)  “Enrolled Nurse Level 3” is an Enrolled Nurse in the third year of employment.  
(iv)  “Enrolled Nurse Level 4” is an Enrolled Nurse in the fourth year of employment.  
(v)  “Advanced Skill Enrolled Nurse Level 1” (ASEN 1) is an Enrolled nurse who has:  

(A) at least 3 years’ experience and a post registration qualification of at least 6 months duration, 
relevant to their area of clinical practice; or  

(B) at least 4 years’ experience and sufficiently demonstrated competencies, as defined in clause 
16.18(b) relevant to their area of clinical practice.  

(vi)  Advanced Skill Enrolled Nurse Level 2 (ASEN 2) is an Advanced Skill Enrolled Nurse in the second 
year of employment as an Advanced Skill Enrolled Nurse.  

 
(b) For the purposes of clause 16.18(a): 
(i)  “sufficiently demonstrated competencies” means the employee has satisfied the competencies process 

contained in the Advanced Skill Enrolled Nurse Competencies Workbook.  
(ii)  The “Advanced Skill Enrolled Nurse Competencies Workbook” will be as agreed from time to time 

between the employer(s) and the Union.  
16.19 The rates of pay for Enrolled Nurses will be as follows: 

Classification Wage rate (not to be subject to 
ASNAs) 

EN Level 1  $850.98 
EN Level 2  $869.90 
EN Level 3  $888.80 
EN Level 4  $907.72 
ASEN 1  $945.54 
ASEN 2 $983.36 
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16.20 The rates of pay for Assistants in Nursing will be as follows: 
Classification Wage rate (not to be subject to 

ASNAs) 
AIN Year 1 $756.43 
AIN Year 2 $775.33 
AIN Year 3 $794.25 

16.21 Assistant in Nursing (under 19 years of age) 
The rate shall be a percentage of the total wage prescribed for an Assistant in Nursing in his/her first year of employment 
in subclause 16.20, as follows:- 
Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

16.22 Where an Assistant in Nursing undertakes duties other than providing care those duties shall be consistent with the range 
of duties undertaken by nurses generally in the setting in which the Assistant in Nursing is employed.  

16.23 An Assistant in Nursing shall work within the limits of their competency as assessed consistent with nationally recognised 
training and competency standards applicable to assistants in nursing.  

16.24 An Assistant in Nursing shall not be required to provide care other than under the direction of a person registered under 
the Health Practitioner Regulation National Law (WA) Act 2010 and where that nurse remains professionally accountable 
for the care provided. 

16.25 An Assistant in Nursing who has completed their first year of service and who is accepted for training as an Enrolled 
Nurse, will be paid not less than the employee would have received had the employee continued as an Assistant in 
Nursing.  

16.26 An Assistant in Nursing in Training is paid in accordance with subclause 16.20 of this clause as an Assistant in Nursing in 
the first year of employment. 

16.27 Enrolled Community School Nurses on Days Not Required to Work 
The wage rate for an enrolled community school nurse, where such a nurse is not required by the employer to present for 
duty on any day when the school is not open, will be calculated as follows: 

Weekly wage = the normal rate for an enrolled nurse as prescribed in subclause 16.20 multiplied by 48.5, and 
divided by 52.166. 

17. - TRANSFER, TRAVELLING AND RELIEF ALLOWANCES 
The provisions of Clause 42 – Camping Allowance, Clause 44 – Disturbance Allowance, Clause 48 – Property Allowance, Clause 
50 – Relieving Allowance, Clause 51 – Removal Allowance, Clause 53 – Transfer Allowance, Clause 54 – Travelling Allowance, 
Clause 55 – Weekend Absence From Residence, Schedule C – Camping Allowance and Schedule I – Travelling, Transfer and 
Relieving Allowance of the Public Service Award 1992 will apply to employees covered by this Award. 

18. - UNIFORMS AND LAUNDRY 
18.1 Enrolled Nurses and Assistants in Nursing, excluding Enrolled Community Nurse or Enrolled Community School Nurses 

(a) The employer will provide free of charge the following number and type of uniforms to each employee: 
(i) six dresses; or  
(ii) six pairs of trousers/culottes/shorts and 6 short or long sleeved shirts; and 
(iii) two jackets or cardigans 

(b) The employee will choose which combination of the above best suits their needs. 
(c) The employer will determine the material, colour, pattern and conditions of the uniforms issued. 
(d) All employees must wear a suitably enclosed shoe, however, the employer may not specify colour or brand. 
(e) The standard uniform issue may be varied by agreement between the employer and the Union where a hospital 

has the need for particular items of clothing to be worn.  
(f) No staff member will be required to wear stockings. 
(g) By agreement between an employer and an employee and where a hospital is situated north of 26º south 

latitude, jackets and cardigans need not be supplied. 
(h) Uniforms will be replaced as and when necessary on a fair wear and tear basis. 
(i) Each employee will have a sufficient number of uniforms to ensure a clean uniform daily. 
(j) All washable clothing forming part of the uniform supplied by the employer shall be laundered free of cost to 

the employees. Provided that in lieu of such free laundering the employer may pay the employee $2.10 per 
week. 
This rate will be adjusted in accordance with the Consumer Price Index – Cleaning, repair and hire of clothing 
and footwear – Perth (ABS Cat. No. 6455.0.40.001). 
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(k) Laundering of jackets and cardigans issued as part of the uniform shall be the responsibility of the employee. 
No laundry allowance will be paid for this work. 

(l) At all times the uniform issued to the employee will remain the property of the employer. 
18.2 Enrolled Community Nurses and Enrolled Community School Nurses 

(a)  The employer will provide nurses with all uniforms.  
(b) These uniforms will at all times remain the property of the employer. 
(c)  Provided further that in lieu of providing uniforms the employer may pay an allowance of $9.00 per week, and 

the nurse will wear uniforms which conform to the uniform stipulated by the employer with respect to material, 
colour, pattern and conditions. 
This rate will be adjusted in accordance with the Consumer Price Index – Cleaning, repair and hire of clothing 
and footwear – Perth (ABS Cat. No. 6455.0.40.001). 

(d) Where the employer does not require the nurse to wear a uniform no allowance shall be paid. 
(e) Each nurse shall be entitled to all reasonable laundry work at the expense of the employer, but where the 

employer elects not to launder the uniforms, the nurse shall be paid an allowance of $3.00 per week. 
This rate will be adjusted in accordance with the Consumer Price Index – Cleaning, repair and hire of clothing 
and footwear – Perth (ABS Cat. No. 6455.0.40.001). 

19. - LEADING HAND ALLOWANCE 
Leading Hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased by: 
19.1 $24.10 per week when in charge of not less than three and not more than ten other employees; 
19.2 $36.50 per week when in charge of more than ten and not more than twenty other employees; and 
19.3 $48.50 per week when in charge of more than twenty employees. 
the provisions of this subclause shall not apply to enrolled community nurses or enrolled community school nurses. 

20. - ANNUAL LEAVE 
20.1 Except as hereinafter provided a period of seven consecutive weeks' leave shall be allowed to an employee by his/her 

employer after each period of twelve months' continuous employment with such employer. This entitlement shall accrue 
pro rata on a weekly basis and is cumulative. 

20.2 Prior to commencing leave, each employee shall be paid for that period of leave: 
(a) Where an employee has worked less than the full time hours per week specified in Clause 9 - Hours of this 

Award over the accrual period for which annual leave is being taken, the hours for which payment is made shall 
be calculated on an average of the number of hours worked per week during the accrual period; 

(b) the rate of wage the employee would have received had they not proceeded on leave. In the case of rostered 
workers that wage shall include the shift work and weekend penalties that employee would have received had 
they not proceeded on leave; 
where it is not possible to calculate the shift and weekend penalties the employee would have received the 
employee shall be paid the average of such payments made each week over the four weeks prior to taking leave; 
OR 

(c) For 5/7ths of that leave, the rate of wage shown in Clause 16 – Classification and Wages of this Award for the 
employee’s class of work and in addition be paid a loading of 18.75% of that wage and for the remaining 2/7ths 
of that leave due in each year, be paid according to paragraph (b) of this subclause; 
whichever is the greater benefit to the employee. Provided that the loading prescribed by this subclause shall not 
apply to pro rata annual leave on termination. 

20.3 Subject as hereinafter provided: 
(a) If after one week's continuous employment an employee lawfully terminates their employment or their 

employment is terminated by the employer through no fault of the employee, the employee shall be paid 5.11 
hours pay, (at the rate prescribed by paragraph (b) of subclause 20.2) in respect of each completed week of 
continuous service for which annual leave has not already been taken. 

(b) In addition to any payment to which the employee may be entitled under this subclause, an employee whose 
employment terminates after the employee has completed a twelve monthly qualifying period and who has not 
been allowed the leave prescribed under this Award in respect of that qualifying period shall be given payment 
in lieu of that leave unless the employee has been justifiably dismissed for misconduct and the misconduct for 
which the employee has been dismissed occurred prior to the completion of that qualifying period. 

20.4 (a)  The annual leave prescribed in this clause may be taken in two portions, if so required by the employee, 
provided that no portion shall be less than two consecutive weeks. 

(b) By mutual agreement between the employer and the employee, the annual leave may be further split on one 
additional occasion, provided that no portion shall be less than one week. 

(c) When an employee requests that their annual leave be split into two or three portions the employer shall make 
every reasonable endeavour to accommodate the wishes of the employee. 
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20.5 Any time in respect of which an employee is absent from work except paid sick leave or unpaid sick leave up to three 
months, the first 26 weeks of any absence on workers compensation, annual leave, long service leave and bereavement 
leave, shall not count for the purpose of determining annual leave entitlements. 

20.6 Leave shall be given as soon as practicable after falling due and shall not accumulate except with the consent of the 
employee, but in no case shall it accumulate for more than two years. 

20.7 Before going on annual leave each employee shall be given at least two weeks' notice of the date leave is to be taken, 
unless the employee and the employer agree on a lesser period. 

20.8 The provisions of this clause shall not apply to casual employees. 
20.9 When an employee proceeds on the first four weeks of the seven weeks' annual leave prescribed by subclause 20.1 there 

will be no accrual towards an ADO as prescribed in 9.1 of Clause 9 - Hours this Award. Accrual towards an ADO shall 
continue during any other period of annual leave prescribed by this clause. 

20.10 Any annual leave entitlement as at 1st January, 1985 shall be adjusted in hours in the ratio of 38 to 40. 
20.11 Annual leave for enrolled community nurses and enrolled community school nurses 

Notwithstanding anything else herein contained, the provisions of this subclause shall apply to enrolled community nurses 
and enrolled community school nurses. 
(a) Subject to the provisions of this subclause, each nurse shall be entitled to four weeks' leave with payment of 

ordinary wages after each twelve months' continuous service. This entitlement shall accrue pro rata on a weekly 
basis and is cumulative. 

(b) A loading of 17.5% shall be paid in addition to the ordinary wage payable under this subclause.  
(c) A nurse may, with the approval of the employer, be allowed to take the annual leave prescribed by this clause 

before the completion of twelve months' continuous service as prescribed by paragraph (a) of this subclause. 
(d) (i) Except as provided in subparagraph (ii) hereunder if after one week's continuous employment, a nurse 

lawfully terminates her/his employment or her/his employment is terminated by the employer through 
no fault of the nurse, the nurse shall be paid 2.92 hours' pay (at the rate prescribed by paragraph (a) of 
this subclause) in respect of each completed week of continuous service for which annual leave has 
not already been taken. 

(ii) A nurse who is dismissed for misconduct which occurred after the completion of a twelve monthly 
qualifying period shall, subject to Clause 7 - Contract of Employment of this Award, be given 
payment for the leave accrued but not taken. 

(e) If the service of a nurse terminates and the nurse has taken a period of leave in accordance with paragraph (c) of 
this subclause, and if the period of leave so taken exceeds that which would become due pursuant to paragraph 
(a) of this subclause, the nurse shall be liable to pay the amount representing the difference between the amount 
received by her/his for the period of leave taken in accordance with paragraph (c) of this subclause and the 
amount which would have accrued in accordance with paragraph (a) of this subclause. The employer may 
deduct this amount from monies due to the nurse by reason of the other provisions of this Award at the time of 
termination. 

(f) A school nurse shall not be required to present herself/himself for duty on any day when the school is not open. 
Subject to subparagraph (i) of paragraph (d) hereof, she/he shall be paid ordinary wages on any day of which 
she/he is relieved of the obligation to present herself/himself for work. 
If a school nurse is required to work on any day observed as a school holiday she/he shall be paid at the rate of 
double time and a half. 

(g) A school nurse who works a minimum of four weeks continuously but less than a full school year shall be 
entitled to payment at the ordinary rate of pay for or in lieu of the Christmas and term vacation periods related 
to that school year on the basis on 9.75 hours' pay for each week the nurse was employed to actually work in the 
school. 

(h) A school nurse absent from work on leave without pay shall lose all entitlements to payment at the ordinary rate 
of pay for or in lieu of Christmas and term vacation periods in accordance with the following table. 

Working Days Absent Vacation Days Lost 
0-4 Nil 
5-9 1 

10-19 5 
20-34 9 
35-49 14 
50-69 19 
70-89 24 

90-109 28 
110-129 33 
130-149 38 
150-169 43 
170-189 48 
190-199 52 

200 and over All 
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(i) An annual leave loading shall be included in the last payment of ordinary wages made prior to Christmas Day or 
in the event of termination prior to the end of the school year, in the final payment made to the school nurse. 
Subject to paragraph (h) hereof annual leave loading shall be 17.5% of four weeks' wages at the rate of pay 
applicable at the time of payment. 
Where a school nurse is employed for less than the full school year, the annual leave loading shall be paid on a 
pro rata basis in the same proportions as the number of weeks which the nurse was actually employed to work 
in the school bears to the number of weeks in the same year. 

(j) In addition to any payment to which the nurse may be entitled under subparagraph (i) of paragraph (d) hereof, a 
nurse whose employment terminates after completing a twelve monthly qualifying period and who has not been 
allowed the leave prescribed under this Award in respect of that qualifying period, shall be given payment in 
lieu of that leave unless the nurse has been justifiably dismissed for misconduct and the misconduct for which 
the nurse has been dismissed occurred prior to completion of that qualifying period. 

(k) The annual leave prescribed in paragraph (a) of this subclause may, by consent between the employer and the 
employee, be taken in two portions provided that no portion shall be less than two consecutive weeks. Provided 
further that school nurses shall be required to clear annual leave during periods of school vacation. 

(l) When computing the annual leave due under this clause, no deduction shall be made from such leave in respect 
of the period a nurse is on long service leave, annual leave, absent through sickness with or without pay except 
for that portion of an absence that exceeds three months, or absent on workers' compensation, except for that 
portion of an absence that exceeds six months. 

(m) The leave of a nurse shall not accumulate except with the consent of the nurse and in no case shall it accumulate 
for more than two years. 

(n) Before going on annual leave each nurse shall be given at least two weeks' notice of the date leave is to be 
taken, unless the nurse and the employer agree on a lesser period. 

(o) The first four weeks of annual leave prescribed in this clause shall not accrue time towards an ADO as 
prescribed in subclause 9.1 of Clause 9 - Hours of this Award. Accrual towards an ADO shall continue during 
any other period of annual leave prescribed by this clause. 

(p) The provisions of this clause shall not apply to casual employees. 
21. - SICK LEAVE 

21.1 The provisions of this clause do not apply to casual employees. 
21.2 For the purposes of this clause, “continuous service” will not include any period: 

(a) exceeding fourteen calendar days in one continuous period during which an employee is absent on leave 
without pay. In the case of leave without pay that exceeds fourteen calendar days, the entire period of such leave 
without pay is excised in full; 

(b) which exceeds six months in one continuous period during which an employee is absent on workers’ 
compensation. Only that portion of such continuous absence that exceeds six months will not count as 
“continuous service”; or 

(c) which exceeds three months in one continuous period during which an employee is absent on sick leave without 
pay. Only the portion of such continuous absence that exceeds three months will not count as “continuous 
service”.  

21.3 Entitlement 
(a)  This sick leave entitlement accrues pro rata on a weekly basis and accrues from year to year. 
(b)  The employer will credit full-time employees with either 76 or 80 hours (depending on whether the employee 

accrues ADOs) of sick leave credits for each twelve month period of continuous service. 
(c) An employee employed on a fixed term contract will receive the same entitlement as a permanent employee.   
(d) A part time employee will be entitled to the same sick leave credits as a full time employee, but on a pro rata 

basis according to the number of hours worked, be it either 76 or 80 hours per fortnight.  Payment for sick leave 
will only be made for those hours that would normally have been worked had the employee not been on sick 
leave. 

(e) Sick leave may be taken on an hourly basis or part thereof. 
(f) Payment for sick leave shall be at the rate, including shift and weekend penalties, the employee would have 

received had the employee not proceeded on sick leave. 
(g) The accrued entitlement to sick leave shall be reduced by the number of hours the employee was rostered to 

work on the day the employee was absent on sick leave. 
(h) An employee whilst on paid sick leave shall continue to accrue an entitlement to an ADO. 
(i)  Payment may be adjusted at the end of each accruing year, or at the time the employee leaves the service of the 

employer in the event of the employee being entitled by service subsequent to the sickness in that year to a 
greater allowance than that made at the time the sickness occurred. 
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21.4  Evidence 
(a) An application for sick leave exceeding two consecutive working days will be supported by evidence that would 

satisfy a reasonable person of the entitlement.  
(b)  The number of sick days which may be granted without production of evidence that would satisfy a reasonable 

person required by paragraph 21.4(a) will not exceed, in aggregate, five working days in any one accruing year. 
(c)  An employee will, as soon as reasonably practicable, notify the employer of their inability to attend for work 

due to illness or injury and the estimated duration of the absence.  
(d)  Other than in extraordinary circumstances, the notification required by paragraph 21.4(d) will be given to the 

employer within 24 hours of the commencement of the absence. 
21.5  Access to sick leave while on annual or long service leave 

(a) Subject to this subclause, an employee is unable to access sick leave while on any period of annual or long 
service leave. 

(b) Where an employee is ill or injured during a period of annual leave and produces at the time, or as soon as 
practicable thereafter, medical evidence to the satisfaction of the employer that, as a result of the illness or 
injury, the employee was confined to their place of residence or a hospital for a period of at least seven 
consecutive calendar days, the employer will grant sick leave for the period during which the employee was so 
confined and reinstate annual leave equivalent to the period of confinement. 

(c)  Payment for replaced annual leave will be at the wage rate applicable at the time the leave is subsequently taken 
provided that, where the annual leave loading prescribed in Clause 20 – Annual Leave has been paid to the 
employee with respect to the replaced annual leave, it will be deemed to have been paid. 

(d) Where an employee is ill or injured during a period of long service leave and produces at the time, or as soon as 
practicable thereafter, medical evidence to the satisfaction of the employer that, as a result of the illness or 
injury, the employee was confined to their place of residence or a hospital for a period of at least fourteen 
consecutive calendar days, the employer may grant sick leave for the period during which the employee was so 
confined and reinstate long service leave equivalent to the period of confinement. 

21.6 In exceptional circumstances, the employer may approve the conversion of an employee's sick leave credits to half pay to 
cover an absence on sick leave due to illness or injury. 

21.7 An employee is unable to access sick leave while on any period of leave without pay. 
21.8 If an employee’s injury or illness is attributable to: 

(a) the employee’s serious and wilful misconduct; or 
(b) the employee’s gross and wilful neglect, 
in the course of their employment, the employee is not entitled to be paid for their absence from work resulting from the 
illness or injury. 

21.9 Workers’ Compensation 
(a) Where an employee suffers a disability within the meaning of section 5 of the Workers' Compensation and 

Injury Management Act 1981 (WA) which necessitates that employee being absent from duty, sick leave with 
pay will be granted to the extent of sick leave credits. 

(b) In accordance with section 80(2) of the Workers' Compensation and Injury Management Act 1981 (WA), where 
the claim for workers’ compensation is decided in favour of the employee, sick leave credits are to be reinstated 
and the period of absence granted as sick leave without pay. 

21.10  Portability 
Where: 
(a)  an employee was, immediately prior to being employed by the employer, employed in the service of the public 

service of Western Australia or any other state body of Western Australia; and 
(b) the period of employment between the date when the employee ceased previous employment and the date of 

commencing employment with the employer does not exceed one week or any other period approved by the 
employer; 

the employer will credit the employee additional sick leave credits equivalent to those held at the date the employee 
ceased previous employment. 

21.11 Unused sick leave will not be cashed out or paid out when an employee ceases their employment. 
22. - CARER’S LEAVE 

22.1 An employee is entitled to use, each year, any part of the employee’s sick leave entitlement to provide care or support to a 
member of the employee’s family or household who requires care or support because of: 
(a) an illness or injury of the member; or 
(b) an unexpected emergency affecting the member. 



93 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 119 
 

22.2 Definitions 
(a) “Member of the employee’s family” will have the meaning contained in the Equal Opportunity Act 1984 for 

“relative”.  That is, a person who is related to the employee by blood, marriage, affinity or adoption and 
includes a person who is wholly or mainly dependent on, or is a member of the household of, the employee.  

(b) “Member of the employee’s household” means a person who, at or immediately before the relevant time for 
assessing the employee’s eligibility to take leave, lived with the employee. 

22.3 An employee will, wherever practicable, give the employer notice of the intention to take carers’ leave and the estimated 
length of absence.  If it is not practicable to give prior notice of absence, an employee will notify the employer as soon as 
possible on the first day of absence. Where possible, an estimate of the period of absence from work will be provided. 

22.4 An employee will provide, where required by the employer, evidence to establish the requirement to take carers’ leave. 
An application for carers’ leave exceeding two consecutive working days will be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

22.5 Carers’ leave may be taken on an hourly basis or part thereof. 
22.6 Where an employee cannot take paid carer’s leave for a particular occasion, an employee is entitled to unpaid carer’s 

leave of up to two days for each occasion on which a member of the employee’s family or household requires care and 
support because of: 
(a) an illness or injury of the member;  
(b) an unexpected emergency affecting the member; or 
(c) the birth of a child. 

22.7 A casual employee will be entitled to not be available to attend work or to leave work if they need to provide care or 
support for a member of their family or household because of: 
(a) an illness or injury of the member;  
(b) an unexpected emergency affecting the member; or 
(c) the birth of a child. 

22.8 The employer and the casual employee will agree on the period for which the casual employee will be entitled to not be 
available to attend work.  In the absence of agreement, the employee is entitled to not be available to attend work for up to 
48 hours (i.e. two days) per occasion.  The casual employee is not entitled to any payment for the period of non-
attendance. 

22.9 An employer must not fail to re-engage a casual employee because the casual employee accessed the entitlements 
provided for in this clause.  The rights of an employer to engage or not engage a casual employee are otherwise not 
affected. 

23. - LONG SERVICE LEAVE 
23.1 The long service leave provisions set out in Volume 66 of the Western Australian Industrial Gazette, Application 763 of 

1982, at pages 319 to 321 inclusive apply to employees other than casual employees covered by this Award. 
23.2 The provision of the Long Service Leave Act 1958 will apply to casual employees where they are eligible under the terms 

of that Act. 
23.3 When an employee proceeds on long service leave there will be no accrual towards an ADO as prescribed in subclause 

9.1 of Clause 9 – Hours of this Award.  
24. - PUBLIC HOLIDAYS 

24.1 For the purposes of this clause the following days, or days observed in lieu thereof, will be considered public holidays and 
paid in accordance with subclauses 24.3 and 24.4: 
New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, WA Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. 

24.2 Where any of the days referred to in subclause 23.1 falls on a Saturday or a Sunday the holiday will be observed on the 
next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday will be observed on the next 
succeeding Tuesday. 

24.3 A loading of 50% per hour, will be paid to an employee rostered to work on a Public Holiday in addition to the 
employee’s ordinary rate of wage for each hour worked or part thereof. 

24.4 Work performed by an enrolled community nurse or an enrolled community school nurse at the direction of the employer 
on a day specified in subclause 24.1, 24.2 or 24.6 will be paid or compensated for as below: 
(a) double time and one half, or 
(b) in lieu of making payment in accordance with paragraph (a) above, and by agreement between the employee 

and the employer, payment may be made at the rate of time and one half with equivalent time to that worked 
being taken off at a time convenient to the employer. 

24.5 (a) In any branch or department in the community health service area where the clerical and administrative staff 
observe additional holidays with pay, such days will be allowed to enrolled community nurses and enrolled 
community school nurses as holidays with pay.  
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(b) The provisions of this paragraph will not apply where the enrolled community nurse or enrolled community 
school nurse is required to maintain a service to other employees of an employer party to this Award. 

24.6 Where - 
(a) a day is proclaimed as a public holiday or as a public half-holiday under Section 7 of the Public and Bank 

Holidays Act, 1972; and 
(b) that proclamation does not apply throughout the State or to the metropolitan area of the State;  

that day will be a whole holiday for the purposes of this Award within the district or locality specified in the 
proclamation. 

25. - EMERGENCIES 
In the event of any emergency arising, the employer may with the consent of the Commission, take such measures as may in the 
employer’s opinion are necessary for the safety and protection or welfare of patients notwithstanding anything contained in this 
Award. 

26. - DISPUTE RESOLUTION 
26.1 Preamble 

(a) Subject to the provisions of the Industrial Relations Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raise by the Union or named employer and his/her employees shall be settled in accordance with 
the procedures set out herein. 

(b) The parties agree that no bans, stoppages or limitations will be imposed prior to, or during the time this 
procedure is being followed. 

26.2 Procedure 
(a) The status quo (ie. the condition applying prior to the issue arising) will remain until the issue is resolved in 

accordance with the procedure outlined in this clause. 
(b) Any questions, disputes or difficulties arising under the Award or in the course of the employment of employees 

covered by the Award will be dealt with in accordance with the following dispute resolution procedure. 
(c) The employee/s and the manager with whom the dispute has arisen will discuss the matter and attempt to find a 

satisfactory solution within three working days. An employee is entitled to have a union representative 
accompany them. 

(d) If the dispute cannot be resolved at this level, the matter will be referred to and be discussed with the relevant 
manager’s superior and an attempt made to find a satisfactory solution within a further three working days. An 
employee is entitled to have a union representative accompany them. 

(e) If the dispute is still not resolved, it may be referred by the employee/s or union representative to the employer 
or their nominee. 

(f) Where the dispute cannot be resolved within five working days of the union representative’s referral of the 
dispute to the employer or their nominee, either party may refer the matter to the Commission for conciliation 
and arbitration as required. 

(g) The period for resolving a dispute may be extended by agreement between the parties. 
(h) At all stages of the procedure, the employee is entitled to have a union representative accompany them. 
(i) Notwithstanding the above, the union may raise matters directly with representatives of the employer. In each 

case, the union and the employer will endeavour to reach agreement. If no agreement is reached, either party 
may refer the dispute to the Commission for conciliation and/or arbitration. 

27. - DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an employee, or terminate an employee’s contract of employment the following steps will 
be observed: 
27.1 In the event that an employee commits a misdemeanour, the employee's immediate supervisory or any other employee so 

authorised, may exercise the employer's right to reprimand the employee so that the employee understands the nature and 
implications of their conduct. 

27.2 The first two reprimands will take the form of warnings and, if given verbally, will be confirmed in writing as soon as 
practicable after the giving of the reprimand. 

27.3 Should it be necessary, for any reason, to reprimand an employee three times in a period not exceeding twelve months 
continuous service, the contract of service will, upon the giving of that third reprimand, be terminable in accordance with 
the provisions of this Award. 

27.4 The above procedure is meant to preserve the rights of the individual employee, but it will not, in any way, limit the right 
of the employer to summarily dismiss an employee for misconduct. 
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28.  - ACCESS TO THE COMMISSION 
28.1 The settlement procedures contained within this clause will be applied to all manner of disputes, including those arising 

under this Award, referred to in Clause 26 hereof, and no party, or individual, or group of individuals, will commence any 
other action, of whatever kind, which may frustrate a settlement in accordance with its procedures.  

28.2 Observance of these procedures will in no way prejudice the right of any party in dispute to refer the matter for resolution 
in the Commission, at any time.  

29. - PROVISION OF SERVICES 
29.1 The Union recognises that the Department of Health has a statutory and public responsibility to provide health care 

services without any avoidable interruptions. 
29.2 This grievance procedure has been developed between the parties to provide an effective means by which employees may 

reasonably expect problems will be dealt with as expeditiously as possible by Health Service Management. 
29.3 Accordingly, the Union hereby agrees that during any period of industrial action, sufficient labour will be made available 

to carry out work essential for life support within hospitals. 
SCHEDULE A - PROVISIONS OF THE MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES 

AWARD NO. A4 OF 1992 
Parental Leave 
Leave Without Pay 
Bereavement Leave 
Study Leave 
Cultural/Ceremonial Leave 
Purchased Leave – 48/52 Wages Arrangement 
Deferred Wages Arrangement 
Blood/Plasma Donors Leave 
Emergency Services Leave 
Defence Force Reserves Leave 
Payment of Wages 
Salary Packaging 
Employment Records 
Right of Entry 
Trade Union Training Leave 
District Allowance 
Fares and Travelling Allowances 
Paid Leave for English Language Training 
Employees Living North of the 26 Degrees South Latitude 
Introduction of Change 
Consultation 
Collection of Banking Details 
Training and Skills Acquisition 
Union Facilities for Union Representatives 
Witness and Jury Service 
Liberty to Apply 
Traineeships 
Commitment to Bargaining 
Access to Award 

 



122 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 93 W.A.I.G. 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2012 WAIRC 01062 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2012 WAIRC 01062 
CORAM : COMMISSIONER J L HARRISON 
HEARD : 5 DECEMBER 2011, 6 DECEMBER 2011, 7 DECEMBER 2011, 8 DECEMBER 2011, 9 

DECEMBER 2011, 9 JANUARY 2012, 10 JANUARY 2012, 11 JANUARY 2012, 12 
JANUARY 2012, 13 JANUARY 2012, 12 MARCH 2012, 13 MARCH 2012, 14 MARCH 
2012, 15 MARCH 2012, 16 MARCH 2012, 26 MARCH 2012, 27 MARCH 2012, 28 
MARCH 2012, 29 MARCH 2012, 30 MARCH 2012, 11 JULY 2012 

DELIVERED : THURSDAY, 29 NOVEMBER 2012 
FILE NO. : U 184 OF 2010 
BETWEEN : CORRINE ANDREW 

Applicant 
AND 
DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER FOR 
HEALTH IN HIS INCORPORATED CAPACITY UNDER S. 7 OF THE HOSPITALS 
AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD 
Respondent 

FILE NO. : U 193 OF 2010 
BETWEEN : SUSAN CUDLIPP 

Applicant 
AND 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S 7 OF 
THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD 
Respondent 

FILE NO. : U 202 OF 2010 
BETWEEN : MICHELLE BENN 

Applicant 
AND 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S 7 OF 
THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD 
Respondent 

 

Catchwords : Termination of employment - Claims of harsh, oppressive or unfair dismissal - Summary 
dismissals - Principles applied - Issues with disciplinary process and lack of procedural 
fairness - Applicants unfairly dismissed – Applications U 184/2010 and U 193/2010 
reinstatement and continuity of benefits ordered - Application U 202/2012 reasons for 
decision issued - further hearing as to any compensation to be awarded 

Legislation : Industrial Relations Act 1979 s 23A(5), s 27(1), s 29(1)(b)(i) 
Result : Applications U 184/2010 and U 193/2010 upheld and order issued; Application U 202/2010 

reasons for decision issued 
Representation: 
Applicants : Ms V Loveridge (as agent) on behalf of Corrine Andrew 

Mr M Clancy (as agent) on behalf of Susan Cudlipp 
Ms C Lever (as agent) on behalf of Michelle Benn 

Respondent : Ms K Worlock (of counsel) and Ms S Smith 
 



93 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 123 
 

Case(s) referred to in reasons: 
Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 
Bridge Shipping Pty Ltd v Grand Shipping SA and Anor [1991] 173 CLR 231 
Byrne v Australian Airlines (1995) 61 IR 32) 
Gilmore v Cecil Bros and Others (1996) 76 WAIG 4434; (1998) 78 WAIG 1099 
John Palermo v Charles Rosenthal (2011) 91 WAIG 129 
Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 
677 
Quality Bakers of Australia Ltd v Goulding and Another (1995) 60 IR 327 
Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 
Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of Australia – 
Western Australian Branch & Ors (1995) 75 WAIG 813 
Shire of Esperance v Mouritz (1991) 71 WAIG 891 
Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA 
Branch (1985) 65 WAIG 385 
 

Reasons for Decision 
1 In this decision the following abbreviations are used: 

AHPRA Australian Health Practitioner Regulation Agency 

CMC Community Midwifery Consultant 

CMWA Community Midwifery of Western Australia 

CMM Clinical Midwifery Manager 

CMP Community Midwifery Program 

Department Department of Health 

Guidelines Misconduct and Discipline Guidelines 

KEMH King Edward Memorial Hospital for Women 

MD Policy Misconduct and Discipline Policy 

MFAU Maternal Fetal Assessment Unit 

PHAC Public Health and Ambulatory Care 

The baby The deceased infant 

The mother Mother of the deceased infant 

Name of the respondent 
2 The respondent was incorrectly named in all of the applications.  Given the Commission’s powers under s 27(1) of the 

Industrial Relations Act 1979 (the Act), and having formed the view that it was appropriate to amend the applications to reflect 
the true name of the respondent, an order will issue that the names of the respondents in these applications be deleted and 
substituted with the Minister for Health in his incorporated capacity under s 7 of the Hospitals and Health Services Act 1927 
(WA) as the Hospitals formerly comprised in the Metropolitan Health Services Board (see Rai v Dogrin Pty Ltd (2000) 80 
WAIG 1375 and Bridge Shipping Pty Ltd v Grand Shipping SA and Anor [1991] 173 CLR 231). 
Background 

3 These applications relate to a home birth of a baby of a mother on the CMP which occurred on 30 April 2010 (the incident).  
Ms Corinne Andrew, Ms Susan Cudlipp and Ms Michelle Benn (the applicants) were employed by the respondent as CMP 
midwives.  At the time of the incident Ms Andrew was the CMP’s acting CMM and she shared this role with Ms Dawn Hudd, 
the CMC. 

4 On 8 August 2009 the mother was accepted as a client on the CMP and Ms Benn was appointed her primary midwife and 
Ms Cudlipp her backup midwife.  Ms Benn did not attend this appointment.  On 17 February 2010 the mother was reviewed by 
Dr Cliff Saunders a consultant obstetrician and Ms Benn did not attend this appointment.  At the time he assessed her as being 
too high a risk to have a home birth and he wrote to Ms Benn indicating that the mother was not to birth at home on the CMP, 
the mother could have antenatal care on the CMP if she want to do so and he asked that Ms Benn contact him to discuss a birth 
plan for the mother.  Dr Saunders wrote a summary to this effect in the mother’s pregnancy health record (client notes) which 
was retained by her throughout the pregnancy.  After receiving Dr Saunders’ letter Ms Benn approached Ms Andrew about the 
mother’s birth plan and during this discussion Ms Andrew undertook to liaise with Dr Saunders about finalising the mother’s 
birth plan but she did not do so. 
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5 Dr Saunders’ letter dated 17 February 2010 states as follows (document 80): 
I saw [the mother] at the antenatal clinic at KEMH today.  Her first pregnancy was complicated by fetal hypoxia leading 
to intubation then fitting.  This was unexpected and was not able to be explained as to why it happened. 
I consider that while recurrence is unlikely, it is too risky to have a home birth as rapid attendance of neonatologists may 
be required.  I think antenatal care may be by yourself or a midwifery clinic. 
[The mother] will talk to you – could you please ring me with her plan. 

6 Dr Saunders’ notes in the mother’s client notes states (document 129): 
I consider that the previous fetal complications make this too high a risk for a home birth.  [The mother] will discuss with 
midwife where she wants to deliver.  I am happy for her to have midwifery care antenatally and need not return to KEMH 
(provided not delivering elsewhere) until in labour or 41 weeks gestation.  Michelle will you please ring me and let me 
know the plans. 

7 The mother was seen by Ms Benn at regular intervals throughout her pregnancy and Ms Cudlipp saw the mother twice at 
36 weeks and 38 weeks.  A student midwife Ms Jasmyne Tomlinson attended a number of these appointments as well as the 
baby’s birth. 

8 On 29 April 2010 the mother twice attended KEMH’s Maternal Fetal Assessment Unit (MFAU) for assessment and was sent 
home that evening.  The baby was born at home on 30 April 2010 with Ms Benn and Ms Cudlipp in attendance.  The baby had 
breathing problems and was taken by ambulance to Armadale Kelmscott District Memorial Hospital and subsequently passed 
away. 

9 In mid May 2010 the applicants provided a statement for a sentinel event investigation into the baby’s death.  After being 
required to provide these statements the applicants were notified that they may have misconducted themselves as a result of 
their involvement in the incident and an investigation was to take place under the respondent’s Misconduct and Discipline 
Policy (the MD Policy).  Ms Roslyn Elmes, the Executive Director of PHAC North Metropolitan Area Health Services, was 
the decision maker who was appointed under the Misconduct and Discipline Guidelines (the Guidelines) to determine if the 
applicants had misconducted themselves and if so what if any disciplinary action should occur.  The letters sent to each 
applicant about their suspected misconduct were written by Ms Jennifer White, the respondent’s Acting Principal Nursing and 
Midwifery Director with responsibility for the CMP, who was appointed by Ms Wenban to investigate the allegations (the 
investigation). 

10 After the applicants received the letters containing allegations of misconduct one meeting was held with each applicant to 
discuss their response to the initial allegations put to them by Ms White.  After these meetings took place further allegations 
were put to each applicant and they responded in writing to these allegations. 

11 On 20 July 2010 Ms Andrew stepped down from her role as CMM and returned to her substantive role as a midwife.  
Ms Andrew continued working at the CMP until she was suspended on 8 October 2010.  On 28 May 2010 Ms Benn was 
suspended with pay and Ms Cudlipp was suspended with pay on 9 July 2010. 

12 During the investigation Ms White had several discussions and email contact with Ms Elmes, Ms Fiona Belotti the Human 
Resource Consultant and Ms Sadie Smith, Senior Industrial Relations Consultant about the applicants’ responses to the 
allegations.  After Ms White completed her investigation and made findings Ms Elmes had discussions with her, Ms Belotti 
and Ms Smith about whether each midwife had committed gross misconduct and if they should be terminated.  After the 
applicants responded to letters notifying them of the respondent’s intention to terminate them Ms Elmes, Ms White, Ms Belotti 
and Ms Smith reviewed their responses and after doing so the applicants were terminated without notice.  The applicants now 
appeal this decision. 
Corrine Andrew 

13 Ms Andrew commenced employment with the CMP in March 2006 as a community midwife.  From June 2008 to January 
2009 Ms Andrew was the acting CMC and between February 2009 and July 2010 Ms Andrew was the acting CMM.  From 
August 2009 Ms Andrew reported directly to Ms White. 

14 In February 2010 Ms Benn was subject to a performance management process which was initiated by Ms White.  Ms Belotti, 
Ms Hudd and Ms Andrew were involved in this process. 

15 On 25 May 2010 Ms Andrew provided a statement for the sentinel event to Ms Wenban who was acting in Ms Elmes’ position. 
16 On 25 May 2010 Ms Andrew received a letter from Ms White notifying her of one allegation of suspected misconduct and that 

an investigation would take place into her suspected misconduct.  On 3 June 2010 Ms Andrew attended a meeting with 
Ms White and Ms Belotti to respond to this allegation.  On 13 September 2010 Ms White wrote to Ms Andrew notifying her of 
three further allegations. 

17 On 27 September 2010 Ms Andrew’s hours were increased from 0.6 FTE to 0.7 FTE. 
18 Ms White’s investigation was completed on 1 October 2010 and Ms Andrew was terminated on 21 October 2010. 

Susan Cudlipp 
19 Ms Cudlipp commenced employment with the CMP in 2007. 
20 On or about 20 May 2010 Ms Cudlipp provided a statement for the sentinel event to Ms Wenban. 
21 On 23 June 2010 Ms Cudlipp received a letter from Ms White notifying her of an allegation of suspected misconduct and that 

an investigation would take place into her suspected misconduct.  On 29 June 2010 Ms Cudlipp attended a meeting with 
Ms White and Ms Belotti to respond to these allegations. 
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22 On 13 September 2010 Ms Cudlipp received a letter from Ms White containing two further allegations against her. 
23 The investigation into Ms Cudlipp’s alleged misconduct was completed on 1 October 2010 and she was terminated on 

9 November 2010. 
Michelle Benn 

24 Ms Michelle Benn commenced with the CMP as a Community Midwife in June 2008. 
25 On or about 21 May 2010 Ms Benn provided a statement for the sentinel event to Ms Wenban. 
26 On 25 May 2010 Ms Benn received a letter from Ms White notifying her of an allegation of suspected misconduct and that an 

investigation would take place into her suspected misconduct.  On 3 June 2010 Ms Benn attended a meeting with Ms White 
and Ms Belotti to respond to the allegations. 

27 On 18 October 2010 Ms Benn received a letter from Ms White containing ten further allegations and on 1 November 2010 
Ms Benn requested further information about two of these allegations which was provided by Ms White. 

28 The investigation into the allegations against Ms Benn was completed on 11 November 2010 and she was terminated on 
2 December 2010. 
The Community Midwifery Program 

29 The CMP offers home birthing to low risk pregnant women and a domino birth where the woman births in hospital with 
antenatal and postnatal care being provided by CMP midwives in the community.  Following obstetric review and approval, a 
CMP client may be converted from a home birth to a domino client if the woman’s pregnancy is deemed too high risk for a 
home birth.  CMP midwives can birth a domino client at KEMH however CMP midwives can only be a domino client’s 
support person at other hospitals. 

30 Under the CMP a comprehensive medical assessment of a client is undertaken to ensure she is healthy and the pregnancy 
appears to be low risk.  A woman is assessed as to whether she is to be on the CMP, a Pregnancy Health Record (client notes) 
is completed and maternal and fetal screening is completed prior to a client booking on the CMP.  A backup hospital and any 
pre-existing history that may require further consultation or referral with a medical practitioner or other health professional is 
evaluated. 

31 At the booking visit, the primary midwife discusses and documents that the following has been discussed with the woman: 
(a) Terms of Care 
(b) Home versus hospital birth options 
(c) Case-loading model of care 
(d) Maternal responsibilities to self and unborn child 
(e) CMWA Resource Centres 
(f) Dietary advice 
(g) Lifestyle choices 

32 If suitable for the CMP, the midwife must ask the woman at the booking visit to read and sign the terms of care document.  The 
terms of care document must also be read and signed by the woman at the 28 week and 36 week visits. 

33 Following the booking visit, the allocated midwife/s continues to provide midwifery care throughout the pregnancy, childbirth 
and postnatal period.  The CMP Schedule of Care provides for monthly antenatal visits up to 28 weeks gestation, fortnightly 
antenatal visits from 30 to 36 weeks, backup hospital visit between 28 to 32 weeks, backup midwife visit with the woman 
between 32 to 36 weeks, weekly antenatal visits from 36 weeks to birth and postnatal visits for up to six weeks post birth. 

34 When the primary midwife is not available a backup midwife assists.  The backup midwife is also required to see the client for 
the 35 to 37 week antenatal visit in preparation for the birth, as well as any other antenatal appointments as requested by the 
primary midwife when they are unavailable and to be present at the birth.  Attending the 35 to 37 week antenatal visit allows 
the backup midwife to meet the client prior to the birth, review the case notes, become aware of the risk factors that have been 
identified throughout the pregnancy and assess the client as per the antenatal requirements. 

35 Each client on the CMP is required to be seen by an obstetrician at least once in the pregnancy and must book into a hospital in 
case transfer is required during labour and delivery.  This referral request is made by the primary midwife at about 26 to 32 
weeks gestation unless an earlier appointment is required. 

36 If a CMP client’s pregnancy changes from low risk to high risk and a medical practitioner declares a home birth is no longer a 
safe option, the woman will be unable to have a home birth on the CMP.  A woman whose pregnancy is too high risk for a 
home birth is not automatically removed from the CMP.  It depends on the assessment of the risk. 

37 Once a referral to an obstetrician has been requested the obstetrician reviews the client and, based on their obstetric and 
medical history, determines if it is safe for the client to proceed with the planned home birth.  If so, the obstetrician sends a 
letter to the primary midwife with a plan of care.  Where a low risk client meets the Inclusion Criteria for the CMP (the 
Inclusion Criteria) for a home birth the obstetrician will refer all care back to the primary midwife on the CMP.  It is the 
responsibility of the CMP midwife to consult and refer if there is any deviation from the norm. 



126 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 93 W.A.I.G. 
 

Respondent’s evidence 
Jan Dickinson 

38 Professor Dickinson, a Professor of Maternal Foetal Medicine at the University of Western Australia, reviewed two recordings 
of the baby’s fetal heart rate.  Professor Dickinson gave evidence that they did not show any indication that the mother was in 
labour when she attended MFAU on 29 April 2010. 
Cliff Saunders 

39 Dr Saunders is a Consultant Obstetrician and Gynaecologist based at KEMH.  Dr Saunders has been employed by the 
respondent since 1994 and he is the Head of the KEMH Obstetrics Department. 

40 When Dr Saunders saw the mother on 17 February 2010 he told her that the birth should take place in a hospital and not at 
home as a home birth was too high a risk and he believed that he left the mother in no uncertain terms that her labour and birth 
should take place in a hospital.  Dr Saunders stated that he was not equivocal about this and he did not believe his notes of this 
visit are open to any other interpretation.  After this appointment Dr Saunders wrote to Ms Benn stating that he was content for 
antenatal care prior to labour or 41 weeks’ gestation to proceed with her or at a midwifery clinic.  Dr Saunders stated that the 
only choice the mother had regarding her care was to choose which hospital to birth in, KEMH or another hospital, and his 
letter and the notes he made in the mother’s client notes did not suggest a choice between a hospital or home birth.  
Dr Saunders was not contacted about this instruction by Ms Benn or anyone else. 

41 Dr Saunders stated that he cannot compel a patient to follow the course of treatment he recommends.  Dr Saunders stated that 
community midwives often discuss their patients with obstetricians and if additional information becomes available or the 
condition of the patient changes then the appropriateness of a home birth may change. 

42 Dr Saunders stated that during a meeting with Ms Andrew after she was terminated she was distressed when they spoke about 
the mother and he agreed to be Ms Andrew’s referee as he had worked with her for a number of years at KEMH. 

43 Under cross-examination Dr Saunders stated that it was Ms Andrew’s practice to liaise with obstetric staff about clients and 
she would normally contact him if she had any issue.  Dr Saunders is unaware of any other occasions where Ms Andrew has 
failed to follow up an issue with him.  Dr Saunders stated that he had no concerns about working with Ms Andrew again as a 
midwife but not as a manager.  Dr Saunders stated that the letter he sent to the CMP in February 2010 should have been in the 
mother’s KEMH file. 

44 Dr Saunders stated that if there is consultation about home births it would normally be the midwife who contacted an 
obstetrician and he has been consulted by a backup midwife when the primary midwife was unavailable.  Dr Saunders stated 
that he found no fault with Ms Cudlipp’s practices or her professionalism and he could not recall a case where Ms Cudlipp had 
disregarded an instruction.  Dr Saunders also stated that he had no problems dealing with Ms Benn. 
Roslyn Elmes 

45 Ms Elmes has been employed as the Executive Director of PHAC North Metropolitan Area Health Service since October 2008. 
46 When Ms Elmes returned from leave on or about 31 May 2010 Ms Wenban advised her that there had been a sentinel event 

involving a CMP patient who birthed at home against Dr Saunders’ recommendation.  Ms Wenban told her that she had 
appointed Ms White to investigate this issue as allegations of misconduct under the Department’s MD Policy and Code of 
Conduct.  Ms White told her that she had received each applicant’s sentinel event statement about the birth and she was 
concerned with discrepancies in these statements. 

47 Ms White regularly updated Ms Elmes on the progress of her investigation and she discussed correspondence she intended to 
send to the applicants. 
Corrine Andrew 

48 On or about 30 September 2010, Ms Elmes had a meeting with Ms White, Ms Belotti and Ms Smith to discuss Ms Andrew’s 
response to the allegations against her and they discussed Ms Andrew’s failure to follow up Dr Saunders’ recommendation.  
As the investigation progressed there was conflicting evidence about who was supposed to contact Dr Saunders and the 
opportunities Ms Andrew had to intervene and change the mother’s care plan.  Ms Andrew’s conduct was viewed as a repeated 
failure of clinical decision making rather than an oversight. 

49 On or about 1 October 2010 Ms Elmes had a meeting with Ms White to discuss Ms Andrew’s conduct.  At this meeting 
Ms Elmes concluded that there was sufficient evidence to prove that Ms Andrew had failed to: 

(1) question the mother’s ongoing inclusion in the CMP when identifying the mother’s name on the allocation 
sheets each fortnight at the midwives meetings; 

(2) question and follow up the mother’s inclusion and care plan with Ms Benn at their regular performance 
management meetings; 

(3) question the mother’s care plan on the allocation sheets in the handover file as the on-call midwife every other 
week; 

(4) question the mother’s care plan when the mother rang Ms Benn during a meeting with Ms Andrew on 29 April 
2010 complaining of ringing in her ears and Ms Andrew advised Ms Benn to send the mother to KEMH; and 

(5) question the mother’s care plan when Ms Benn notified Ms Andrew that the mother had been discharged from 
MFAU and sent home to have her baby. 
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Ms Elmes believed that on the evidence presented to her Ms Andrew had many opportunities to intervene and change the 
mother’s care plan and Ms Elmes decided that Ms Andrew’s conduct amounted to gross misconduct and that she should be 
issued with a letter of intention to terminate her employment. 

50 On or about 18 October 2010, Ms Elmes met with Ms White, Ms Belotti and Ms Smith to discuss Ms Andrew’s response to 
the letter notifying her of the respondent’s intention to terminate her.  Ms Elmes decided that Ms Andrew did not provide any 
mitigating factors to alter her decision to terminate her.  Ms Elmes rejected Ms Andrew’s claim that allocation sheets were 
changed by administrative staff and she did not accept Ms Andrew’s claim that she was not supported by her line manager, 
Ms White.  Ms Andrew did not provide any reasons why she failed to intervene in the mother’s care plan on numerous 
occasions and she concluded that Ms Andrew failed to take responsibility as the CMM for clinical allocations.  After 
considering Ms Andrew’s response she did not ‘diminish’ the seriousness of the allegations against her or the misconduct 
Ms Elmes found she had engaged in. 

51 Ms Elmes stated that as the CMM Ms Andrew may not have personally altered the allocation sheets and she may have 
delegated this task to administrative staff and midwives however, the CMM is ultimately responsible for ensuring the 
allocation sheets are up to date and correct and, if not, is responsible for correcting mistakes or completing missing 
information.  The CMM is required to regularly inspect the allocation sheets because they contain a client’s status, the stage of 
pregnancy and they assist in determining workflow.  The CMM is required to be fully aware of the allocation sheets because 
the CMM is on-call every fortnight for one week and during on-call may be contacted for their expert clinical advice or called 
to a home birth.  Ms Andrew therefore had numerous opportunities to intervene in the mother’s care plan. 

52 Ms Elmes agreed that the CMM’s workload had been an issue for some time. 
53 Ms Elmes was aware that Ms Benn was subject to a performance management process at the time of the incident and 

Ms Elmes stated that this process was not considered as part of the investigation or her decision to terminate the applicants. 
Susan Cudlipp 

54 On or about 30 September 2010 Ms Elmes had a meeting with Ms White, Ms Belotti and Ms Smith to discuss the investigation 
into Ms Cudlipp’s suspected misconduct and her responses.  They discussed Ms Cudlipp’s ongoing failure to accept 
responsibility for the mother’s home birth and her continued deflection of responsibility by claiming it was not her role to 
intervene as she was the backup midwife.  Ms Cudlipp did not provide any reasons why she disobeyed Dr Saunders’ 
recommendation and she also failed to explain why she encouraged the mother to birth at home when the Inclusion Criteria 
prevented her from doing so.  Ms Cudlipp failed to discuss Dr Saunders’ recommendation with him and Ms Elmes disagreed 
with Ms Cudlipp’s claim that his recommendation was ambiguous.  Ms Elmes believed that his recommendation that he 
considered the mother was too high a risk to birth at home was clear and the mother should have therefore been either removed 
from the CMP or converted to the domino program. 

55 On 4 October 2010 Ms Elmes, Ms White and Ms Smith discussed the evidence against Ms Cudlipp.  Ms Elmes decided that 
Ms Cudlipp had breached the Inclusion Criteria, she knowingly disobeyed Dr Saunders’ recommendation, she failed to discuss 
Dr Saunders’ recommendation with anyone and she failed to change the mother’s care plan.  Ms Elmes determined that 
Ms Cudlipp’s conduct amounted to gross misconduct.  When Ms Cudlipp responded on 1 November 2010 to the respondent’s 
intention to terminate her she did not provide any mitigating factors that altered Ms Elmes’ intention to terminate her.  
Ms Cudlipp continued to deflect responsibility by claiming it was not her role as backup midwife to liaise with Dr Saunders, 
which was unacceptable.  Ms Cudlipp was part of a team responsible for the care of the mother and she was equally 
responsible for the mother’s care.  It was irrelevant that Ms Cudlipp did not see Dr Saunders’ letter as Ms Cudlipp saw his 
handwritten notes.  Ms Cudlipp gave the mother a choice to birth at home when she had been identified as being too high risk 
to birth at home and it was Ms Cudlipp’s responsibility to adhere to the Inclusion Criteria and Dr Saunders’ recommendation.  
Ms Elmes stated that Ms Cudlipp knowingly disregarded Dr Saunders’ recommendation that the mother was too high a risk to 
birth at home and instead encouraged the mother to birth at home.  All of Ms Cudlipp’s responses were considered but she did 
not provide information to counter the allegations against her or information reducing the seriousness of the misconduct she 
had engaged in and she did not provide any mitigating reasons why her employment should not be terminated. 

56 Ms Elmes rejected Ms Cudlipp’s assertion that Dr Saunders’ entry in the mother’s client notes was ambiguous and she stated 
that midwives and doctors do not negotiate the care of a patient rather they have clinical discussions about the best possible 
care for the patient.  Ms Cudlipp’s assertion that there have been many CMP cases where the doctor has disallowed home birth 
then allowed it to go ahead after further discussion was true but the distinction with this case was that neither Ms Cudlipp, 
Ms Benn or Ms Andrew discussed Dr Saunders’ recommendation with him.  Therefore Dr Saunders’ recommendation against 
a home birth never changed. 

57 Ms Elmes gave evidence that the Inclusion Criteria in force at the time of the mother’s pregnancy applied to all CMP midwives 
and prior to its ratification in November 2009 the Inclusion Criteria was in draft format and had applied since May 2009. 

58 Ms Elmes stated that the mother was not asked to participate in a formal interview as she was grieving the loss of her child and 
Ms Cudlipp’s assertion that the mother said that the midwives did not push her to have a home birth is inconsistent with 
Ms White’s file note of her conversation with the mother.  Ms Elmes maintains that Ms Cudlipp’s entry in the mother’s notes 
that ‘if you want a home birth, I will support you’, reinforces her view that Ms Cudlipp disobeyed Dr Saunders’ hand written 
notes and supported the mother to have a home birth.  The critical issue was that a home birth was determined by Dr Saunders 
as an unsafe option for the mother and her baby and the medical recommendation clearly stated a hospital birth was required.  
Ms Cudlipp’s role was to fully inform the mother of Dr Saunders’ recommendation and what it meant to her care plan and 
place of birth, not to give her the choice of a home birth.  Ms Elmes believed that Ms Cudlipp’s use of the words ‘sometimes 
we get over cautious’ supported the mother to have a home birth and her words in the mother’s client notes ‘looking at you 
today I can see no reason why you should not have a homebirth’ supports the fact that she disobeyed Dr Saunders’ 
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recommendation.  When combined with Ms Cudlipp’s assertion that she would support the mother if she wanted a home birth 
this reinforced Ms Elmes’ view that Ms Cudlipp had encouraged the mother to have a home birth instead of a hospital birth. 

59 Ms Elmes stated that a nurse or midwife has the right and obligation to question another clinician’s medical recommendation 
but this is achieved via clinical discussions and follow up.  As the midwife responsible for the mother’s care Ms Cudlipp did 
not question, discuss or follow up Dr Saunders’ recommendation with him.  Instead she disobeyed Dr Saunders’ 
recommendation when she encouraged the mother to home birth in direct contravention of his recommendation. 
Michelle Benn 

60 On or about 11 November 2010 Ms Elmes met with Ms White to discuss Ms Benn’s response to the allegations against her.  
Ms Elmes decided that Ms Benn took no responsibility for her actions and instead blamed others such as Ms Andrew for not 
following up with Dr Saunders, Ms Cudlipp for encouraging the mother to home birth and KEMH staff for sending the mother 
home from MFAU.  Ms Benn did not provide any information explaining why she did not comply with Dr Saunders’ 
recommendation or why she did not contact Ms Andrew or Dr Saunders.  She failed to explain why she did not discuss the 
Inclusion Criteria with the mother or why she did not convert the mother to domino care and she failed to adequately explain 
why she did not document any conversations about the place of birth in the mother’s client notes.  Ms Elmes decided that the 
allegations against her were therefore substantiated and her actions amounted to gross misconduct.  Ms Elmes reviewed 
Ms Benn’s response to her intention to terminate letter and determined that she had not provided any reasons that altered her 
intention to terminate her.  Ms Benn’s performance management program did not excuse her of her clinical and ethical 
obligations to her patients or allow her to disobey the Inclusion Criteria.  Ms Elmes found that Ms Benn’s responses showed a 
serious lack of insight and she lacked professional responsibility. 

61 Ms Elmes stated that at no time during her review of the evidence was the death of the baby considered as a contributing factor 
and the result of the mother’s home birth was not part of the investigation.  The allegations and investigation were primarily 
centred on Dr Saunders’ recommendation that the mother was too high risk to birth at home and Ms Andrew, Ms Cudlipp and 
Ms Benn knowingly disobeyed his recommendation.  Ms Elmes also considered information on the mother’s admission notes 
sufficient to deny the mother a place on the CMP. 

62 Ms Elmes stated that she was unaware until recently that Ms Tomlinson had attended the baby’s home birth, the mother’s 
appointment with Dr Saunders on 17 February 2010 and an appointment Ms Cudlipp had with the mother on 19 March 2010 as 
this information was not provided by the applicants during the investigation.  Ms Elmes stated that if Ms Tomlinson’s 
continuity of care journal had been provided during the investigation this would not have changed her decision to terminate the 
applicants as her notes add weight to her decision to terminate the applicants. 

63 Under cross-examination Ms Elmes denied that the respondent breached its MD Policy when Ms Andrew was asked for a 
statement before she was provided with a letter of suspected misconduct and Ms Elmes stated that it was a coincidence that 
Ms Andrew provided a statement on 25 May 2010 about the sentinel event on the same date that the letter alleging suspected 
misconduct was sent to her.  Ms Andrew’s sentinel event statement was not part of the disciplinary process and she maintained 
it was not used in the investigation.  Ms Elmes was unaware of any discussion which took place between Ms Belotti, Ms White 
and Ms Andrew on 3 June 2010 about this statement. 

64 Ms Elmes could not recall if minutes were taken of the meeting held on 30 September 2010 with Ms White, Ms Belotti and 
Ms Smith to discuss the investigation into Ms Andrew and her latest response and Ms Elmes could not recall receiving a 
written report from Ms White about Ms Andrew at the meeting held on 30 September 2010.  Ms Elmes stated that the 
investigation was lengthy and there were many meetings and discussions and reports were given to her throughout the 
investigation.  Ms Elmes agreed that Ms Andrew never denied that she told Ms Benn she would follow up the mother’s care 
plan with Dr Saunders.  Ms Elmes said she based her decision to terminate Ms Andrew on information gathered during the 
investigation about the allegations and her responses. 

65 Ms Elmes stated that a report from the investigation team may have been helpful but she would still have terminated 
Ms Andrew after reviewing all of the documentation.  Ms Elmes stated that she considered mitigating factors relevant to 
Ms Andrew such as workload and her exemplary work history and she was aware of emails and letters Ms Andrew provided to 
Ms White and Ms Belotti to highlight her practice of collaboration. 

66 Ms Elmes agreed that clients remained on an allocation sheet if a client is to have a hospital birth but she stated that they would 
be identified as a domino client.  Ms Elmes disagreed that a manager using the allocation sheet for the purpose of allocating a 
client to a midwife would not consider whether a client is a domino patient.  Ms Elmes stated that she was unaware of all 
agenda items discussed at fortnightly midwives meetings.  When it was put to her that the minutes of the meeting of 
7 September 2009 demonstrate that there was no discussion at this meeting about allocation sheets, Ms Elmes stated that the 
Inclusion Criteria states that allocation sheets are to be taken to the fortnightly midwives meetings for acceptance and 
discussion.  Ms Elmes confirmed that Ms Andrew told Ms White she spoke to Ms Benn about ensuring a care plan was in 
place for the mother after she attended KEMH on 29 April 2010 however Ms Benn disputed this.  Ms Elmes stated that 
Ms White investigated this issue and she could not recall whose recollection of events she preferred but the finding was that 
Ms Andrew should have followed through on this matter.  Ms Elmes stated that in cases where it was one person’s word 
against another a decision was made on the basis as to who was the most likely to be telling the truth. 

67 Ms Elmes stated that some CMP policies and guidelines were updated after the incident and that reviews of policies and 
guidelines were ongoing.  Ms Elmes was unaware if the CMP document titled ‘Incoming Correspondence and Results’ dated 
26 May 2010 was generated as a result of the incident and she stated that this may be related to recommendations made by 
Ms Hudd after the incident.  Ms Elmes maintained that the backup midwife must have the same knowledge of a client as the 
primary midwife. 

68 Ms Elmes disagreed that there were gaps in policies that allowed the incident to occur and she maintained that there were clear 
guidelines in place including the Inclusion Criteria.  Ms Elmes believed that sufficient policies were in place when the incident 



93 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 129 
 

occurred to ensure that each applicant knew their role.  Dr Saunders’ letter and the mother’s client notes were clear with 
respect to the mother not birthing at home and Ms Benn and Ms Cudlipp had an opportunity to discuss the place of birth with 
the mother based on these guidelines and correspondence. 

69 Ms Elmes stated that Ms Cudlipp’s sentinel event statement did not form part of the investigation process. 
70 Ms Elmes stated she was aware that Dr Saunders’ letter to Ms Benn was not in the mother’s file when it should have been and 

she was aware that Ms Cudlipp did not see this letter prior to the birth.  However Dr Saunders wrote his recommendation in the 
mother’s client notes. 

71 Ms Elmes understood that separate files were kept for each applicant during the investigation process and she was unaware if 
all discussions, telephone calls, interviews, decisions and conclusions were documented on these files.  Ms Elmes stated that 
she did not receive an investigation report for Ms Cudlipp but she received ongoing reports, information and feedback during 
her investigation.  Ms Elmes could not recall if minutes were kept of the meeting held on 30 September 2010 with Ms White, 
Ms Belotti and Ms Smith to discuss Ms Cudlipp’s latest response. 

72 Ms Elmes had no concern about any possible conflicts of interest of staff involved in the investigation. 
73 Ms Elmes stated that information that assisted her to form the view that Ms Cudlipp misconducted herself came from the 

statement made by Ms Jill Bellingham who said that Ms Benn had told her that Ms Cudlipp had encouraged the mother to birth 
at home.  Ms Elmes understood that Ms White had checked with Ms Benn to verify the accuracy of Ms Bellingham’s 
statement but she later said she could not recall if that occurred.  Ms Elmes relied on Ms Cudlipp reassuring the mother that 
she could birth at home in the mother’s client notes, notwithstanding Dr Saunders’ recommendation and Ms Elmes was aware 
that Ms Cudlipp twice talked to Ms Benn about Dr Saunders’ recommendation but she did not speak to Dr Saunders directly 
and she should have.  Ms Elmes stated that Ms Cudlipp’s lack of action in this regard was deliberate as she was not following 
what Dr Saunders had stated.  As the backup midwife if she had noticed that no one had discussed Dr Saunders’ 
recommendation with him she should have ensured that a discussion took place between Ms Benn and Dr Saunders or she 
should have contacted Dr Saunders herself.  Ms Elmes agreed that Ms Cudlipp should have been provided with the minutes of 
the meeting held on 29 June 2010 earlier than 7 October 2010. 

74 Ms Elmes was aware that Ms Andrew was performance managing Ms Benn at the time of the incident. 
75 Ms Elmes stated that a meeting was held in response to an email generated by Ms White on 4 November 2010 when she 

requested a discussion about issues raised by Ms Cudlipp but she could not recall if minutes were kept of this meeting and she 
could not recall exactly when the meeting took place.  Ms Elmes stated that by 5.11 pm on 4 November 2010 she had decided 
to terminate Ms Cudlipp and in making this decision she took into account her length of service and other issues raised by her 
by way of mitigation. 

76 Ms Elmes agreed that Ms Benn made her sentinel event statement on 21 May 2010 prior to the investigation commencing and 
Ms Elmes could not recall that this statement formed part of the investigation into Ms Benn’s conduct.  Ms Elmes believed that 
the reference in the minutes of the meeting held on 3 June 2010 to Ms Benn’s ‘written response’ was to Ms Benn’s written 
response to the allegations put to her on 25 May 2012.  Ms Elmes could not recall if minutes were kept of the meeting she had 
with Ms White on 11 November 2010 to discuss Ms Benn’s responses to the allegations made against her.  Ms Elmes believed 
Ms Benn blamed Ms Cudlipp for encouraging the mother to have a home birth and when it was put to her that none of 
Ms Benn’s responses to the allegations against her refer to this Ms Elmes stated that she reached this conclusion based on all of 
the documentation.  Ms Elmes confirmed that the mother’s client notes dated 26 February 2010 referred to the mother going on 
a hospital tour and she stated that this was the only indication that the mother was considering a hospital birth and there was no 
reference in the mother’s client notes to a plan or any decision to birth in hospital.  Ms Elmes stated that she read Ms Benn’s 
letter about mitigating circumstances and other factors raised by her including her length of service but this did not alter her 
decision to terminate her.  Ms Benn was the primary midwife and she should have ensured that the mother’s care plan was 
discussed with Dr Saunders. 

77 Ms Elmes was unaware that Ms Benn had been refused stress leave before the baby’s birth and she stated that the performance 
management process could have affected Ms Benn’s judgement at the time.  Even though Ms White was involved in 
Ms Benn’s performance management process Ms Elmes believed that it was still appropriate for her to conduct the 
investigation.  She was a midwife, she had expertise with performance management as well as root cause analysis and as she 
had chaired sentinel event investigations her expertise in analysing and investigation matters was extensive.  Ms Elmes 
understood that Ms Benn was only being performance managed with respect to clients having their first baby and this did not 
include the mother. 

78 Under re-examination Ms Elmes stated that the Inclusion Criteria dated December 2009 applied at the time she made her 
decision to terminate the applicants and under this policy a home birth was not available to this mother as she had a significant 
pre-existing medical obstetric history.  Ms Elmes stated that the applicants supported a home birth when they should not have 
and once it was determined that a home birth was not appropriate other processes should have been followed. 

79 Ms Elmes relied on information contained in Ms White’s note of her discussion with the mother on 30 June 2010 that the 
applicants supported a home birth and she was aware that this note was given to the applicants in September or October 2010. 

80 Ms Elmes met Ms White on 1 and 4 October 2010 to discuss Ms Andrew’s conduct and she confirmed that on 4 October 2010 
Ms White completed a file note with her findings.  Ms Elmes and Ms White discussed the discrepancy in the evidence of 
Ms Andrew and Ms Benn but she did not believe a conclusion was reached about this.  Ms Elmes stated that Ms White 
discussed her findings about Ms Cudlipp’s conduct with her at meetings held on or about 30 September 2010 and 4 October 
2010 and she discussed Ms Cudlipp’s response to the decision to terminate her with Ms White. 
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81 Ms Elmes stated that Ms White provided her with the mother’s client notes and she relied on Ms White’s judgements about 
midwifery issues. 
Jennifer White 

82 Ms White has held the Acting Principal Nursing and Midwifery Director position since August 2009.  Prior to this Ms White 
held various positions with the respondent.  Ms White qualified as a registered nurse in 1994.  Ms White manages the CMP, 
the CMM and the CMC and she reports to Ms Elmes. 

83 When Ms White telephoned the mother on 30 June 2010 she explained she was calling as part of the sentinel event 
investigation into her son’s death.  When the mother was asked about her experiences on the program she responded by saying 
‘they went against procedure’ and when the doctor says ‘no then you don’t’.  Ms White asked her what she meant by this and 
the mother said if she had been given the option she would not have had a home birth and she accepted the professional 
opinion of the midwives over the obstetrician that she could have a home birth and have a healthy baby.  The mother told 
Ms White that she was led to believe that it was her ability to give birth to a healthy baby that she would be alright having a 
home birth and she said that in hindsight she should have listened to her doctor and her own paranoia and birthed in hospital.  
When Ms White asked the mother did she feel that she was given sufficient information to make an informed decision she 
responded that she felt obliged to have her baby at home as she had been accepted onto the program but she could not say that 
the midwives necessarily came with that attitude, it was probably just her thinking that.  The mother was told by Ms Benn that 
if she was to have a hospital birth she would not need a backup midwife and she would therefore not meet her and the mother 
said that she wanted to meet her as she wanted to know who would be there if Ms Benn was not.  The mother also said that she 
did not tell Ms Benn this. 

84 On or about 11 May 2010 Ms Belotti told her that the applicants may have breached the respondent’s Code of Conduct.  On 
18 May 2010 Ms Wenban told Ms White that she had discussed the incident with Ms Belotti and she and Ms Belotti had 
concerns that the applicants had ignored Dr Saunders’ recommendation that the mother was too high a risk to birth at home.  
Ms Wenban told her that Ms Belotti recommended putting allegations of misconduct to each applicant and investigating the 
matter under the Department’s MD Policy and the Code of Conduct.  Ms Wenban told her to investigate these allegations and 
she told her that she had asked Ms Andrew for a statement of the events surrounding the incident and to ask Ms Benn and 
Ms Cudlipp for their statements and Ms White was told to review these statements.  On or about 20 May 2010 Ms White 
received Ms Cudlipp’s statement.  Ms White received the mother’s medical records on or about 20 May 2010, including 
Dr Saunders’ letter to Ms Benn dated 17 February 2010.  Around 21 May 2010 Ms White received Ms Benn’s statement and 
on or about 25 May 2010 Ms Andrew submitted her statement.  After reviewing the three statements Ms White contacted 
Ms Belotti around 25 May 2010 and told her that these statements contained factual discrepancies and it appeared that both 
Ms Benn and Ms Cudlipp had ignored Dr Saunders’ recommendation.  Ms White also told Ms Belotti that it appeared that 
Ms Andrew had direct knowledge of Dr Saunders’ recommendation and failed to follow it up.  Ms White’s initial assessment 
was that Ms Benn, Ms Cudlipp and Ms Andrew disregarded Dr Saunders’ recommendation and Ms White and Ms Belotti 
agreed that the applicants’ actions may constitute misconduct and that further investigations were required. 
Michelle Benn 

85 On 25 May 2010 Ms White couriered a letter to Ms Benn outlining allegations against her including her failure to comply with 
Dr Saunders’ recommendation and her failure to inform Dr Saunders of the mother’s intended care plan.  She also included an 
extract from the mother’s antenatal records and a copy of Dr Saunders’ letter to Ms Benn.  At the meeting with Ms Benn on 
3 June 2010 Ms Belotti read out the allegations contained in Ms Benn’s letter dated 25 May 2010 and she referred to the 
relevant sections of the Department’s MD Policy and the Code of Conduct.  Ms Belotti asked Ms Benn if she had anything to 
add and Ms Benn provided a further written statement.  Ms White believed that Ms Benn was ‘blind sighted’ by the fact that 
the mother wanted a home birth and she did not acknowledge her involvement in ignoring Dr Saunders’ recommendation 
against a home birth.  Ms White felt that she did not take responsibility as the primary care giver and deflected her 
responsibility by relying on her manager.  Ms White believed that Ms Benn showed disregard for the Inclusion Criteria and the 
importance of recording and updating patient notes and she failed to follow Dr Saunders’ recommendation.  Ms Belotti and 
Ms White took contemporaneous notes of this meeting. 

86 When Ms White attended the midwives meeting on 12 July 2010 Ms Bellingham told her she had information that could help 
Ms Benn so Ms White phoned her on 19 July 2010.  Ms Bellingham told her that Ms Benn said she had a client not fit for 
home birth and Ms Cudlipp did the backup visit at 36 weeks and persuaded her to have a home birth.  Ms Benn told her that 
she was uncomfortable with the mother having a home birth and asked her what she should do.  Ms Bellingham said that 
Ms Benn told her the client was more comfortable with Ms Cudlipp as she knew Ms Benn was not comfortable with her 
having a home birth.  Ms Bellingham told Ms Benn to discuss the issue with Ms Andrew and as the primary midwife she 
needed to make a decision or tell Ms Andrew she did not want to be the primary midwife anymore because she was 
uncomfortable.  Ms Bellingham told Ms White that Ms Benn was hesitant to approach Ms Andrew.  Ms White’s file note of 
her conversation with Ms Bellingham dated 19 July 2010 was given to Ms Benn, Ms Cudlipp and Ms Andrew for their 
response during the investigation. 

87 Due to a number of factors no further allegations were provided to Ms Benn until 18 October 2010.  Included with these 
allegations were the file notes of her conversations with the mother, Ms Bellingham and Ms Andrew and she sent additional 
information requested by Ms Benn at a later stage and she forwarded her response to Ms Belotti, Ms Smith and Ms Elmes.  On 
11 November 2010 Ms White discussed her analysis of the allegations against Ms Benn, her findings and Ms Benn’s responses 
with Ms Elmes.  Ms White stated that she found that based on all the evidence including Ms Benn’s latest responses she failed 
to acknowledge her responsibility as the primary midwife and she found she placed the responsibility of disregarding 
Dr Saunders’ recommendation on either Dr Saunders, the mother, Ms Cudlipp or Ms Andrew.  Ms Benn also failed to provide 
enough information or evidence to explain why she did not follow up with Dr Saunders or Ms Andrew, why she did not follow 
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the Inclusion Criteria or why she did not document conversations about the place of birth or Dr Saunders’ recommendation.  
Ms Elmes agreed with her that the allegations against Ms Benn were substantiated.  Ms White then emailed written comments 
about Ms Benn’s response to the ten allegations to Ms Belotti, Ms Smith and Ms Elmes.  Ms White understood that a letter was 
then sent to Ms Benn notifying her of the respondent’s intention to terminate her.  Ms Elmes provided Ms White with a copy 
of her response and requested her midwifery advice and her advice on CMP policies, procedures and standards.  Both 
Ms Elmes and Ms White found there was nothing that changed the respondent’s intention to terminate Ms Benn and Ms Elmes 
proceeded with this course of action. 

88 Ms White stated that Ms Benn was terminated without notice because she disregarded Dr Saunders’ recommendation that the 
mother not birth at home which constituted gross misconduct.  Ms Benn also documented in the mother’s statement of care that 
she would support the mother if she elected to have a home birth, which was in direct contravention of Dr Saunders’ 
recommendation and the Inclusion Criteria.  In addition Ms Benn failed to adequately document her discussions and planned 
care arrangements with the mother and she failed to communicate with the mother in a way that she could understand her 
options and be able to make an informed decision. 

89 Ms White stated that when Ms Benn discussed her performance management plan with her on 17 February 2010 she told her 
that she was going to attend an appointment with the mother and Dr Saunders and Ms White asked if she needed to be there.  
Ms Benn told her there were no concerns and she was just going to support the mother. 

90 Ms White disputes Ms Benn’s assertion that Dr Saunders’ letter and the entry in the mother’s client notes are unclear about 
whether a direct order or instruction was given that the mother not have a home birth. 

91 Ms White stated that the only mention of Ms Benn discussing the option of the mother being a domino client was in Ms Benn’s 
response dated 23 November 2010 and at the meeting on 3 June 2010 Ms Benn denied that this option had been discussed with 
the mother.  Ms White stated that there was no information in the mother’s client notes indicating that the mother had begun 
labour on 29 April 2010 at MFAU and MFAU requested the mother to return for a follow up cardiotocography two days later. 

92 Ms White stated that when Ms Benn did not accompany the baby in the ambulance on its transfer to hospital this was a breach 
of CMP policy. 

93 Ms White stated that the CMP collaborative approach means that a midwife can question an obstetrician’s instruction 
regarding the client’s care plan but speaking to a manager was not adequate to justify disregarding Dr Saunders’ 
recommendation.  Ms White stated that CMP policy is clear that if a woman is deemed unsuitable for a home birth she either 
becomes a domino client or she seeks antenatal care elsewhere.  The mother’s discussion with Ms White indicated that the 
option of her becoming a domino client was not explored by Ms Benn and she relies on the mother’s comment ‘[i]f I had been 
given the option I wouldn’t have had a home birth.  I accepted the professional opinion of the Midwives over the Obstetrician 
that I could do it and have a home birth and have a healthy baby’ which is inconsistent with Ms Benn’s assertion that she had 
discussed the option of the mother becoming a domino client. 

94 Ms White stated that midwives had meetings fortnightly and this was an ongoing opportunity to discuss any client concerns. 
95 Ms White stated that Ms Benn’s performance management plan and any stress Ms Benn suffered as a result of this had nothing 

to do with the investigation as the investigation was based upon the mother’s case management and the lack of compliance 
with Dr Saunders’ recommendation.  Ms White stated that her only role in Ms Benn’s performance management was at the 
first performance management meeting as a support to Ms Andrew and the process from then on was managed by Ms Andrew 
as Ms Benn’s line manager.  Ms Benn’s workload during the performance management process was reviewed and decreased to 
ensure that this would not be a negative factor on Ms Benn’s progress and in February 2010 and March 2010 her clients were 
reduced from four to two per month and this reduction occurred by Ms Andrew and Ms Hudd taking over one of the two 
clients.  On 18 February 2010 Ms Benn requested that her April 2010 client workload not be reduced and Ms Benn’s April 
2010 workload was reviewed to ensure it was not onerous. 

96 Ms White stated that she is unaware of any examples of a medical recommendation not having been followed and she has not 
undertaken any investigations nor terminated anyone for this reason.  Ms White stated that Ms Benn’s assertion that she did not 
knowingly disregard Dr Saunders’ recommendation is incorrect.  As the primary midwife Ms Benn should have discussed the 
mother with Dr Saunders and she also had the opportunity to follow up when she attended KEMH with the mother on 29 April 
2010 but she did not do so. 
Susan Cudlipp 

97 On or about 20 May 2010 Ms White reviewed Ms Cudlipp’s statement dated 30 April 2010.  Ms Cudlipp did not address the 
issue of the mother being too high a risk to birth at home.  Ms Cudlipp explained her meeting with the mother at 36 weeks 
when the mother informed her about her appointment with Dr Saunders but she primarily focused on the birth and the events 
that followed.  After reading Ms Cudlipp’s entries in the mother’s client notes Ms White was concerned that Ms Cudlipp had 
disregarded Dr Saunders’ recommendation and had encouraged the mother to go against his advice. 

98 When Ms White and Ms Belotti met Ms Cudlipp on 29 June 2010 Ms Belotti read out the allegations against Ms Cudlipp and 
referred to the relevant sections of the Department’s MD Policy and the Code of Conduct.  Ms Belotti asked Ms Cudlipp if she 
had anything to add and Ms Cudlipp provided a further written statement dated 25 June 2010.  Ms Belotti and Ms White took 
contemporaneous notes of this meeting. 

99 Ms White believed that Ms Cudlipp took no responsibility for her actions and she deflected responsibility by claiming that as 
the backup midwife she was not responsible for discussing the mother’s care plan with Dr Saunders or Ms Benn.  Ms White 
stated that Ms Cudlipp should have discussed Dr Saunders’ notes with Ms Benn, Ms Andrew and Dr Saunders and she should 
have discussed the domino option with the mother.  Ms White stated that all midwives whether primary or backup are equally 
accountable for the care of the client and Ms Cudlipp as the backup midwife was equally responsible for reviewing and 
discussing the mother’s care plan.  Ms White believed Ms Cudlipp failed to understand her responsibility with respect to the 
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incident and her level of insight was questionable because she ignored Dr Saunders’ recommendation.  Ms White was also 
concerned about Ms Cudlipp’s philosophical views that it is a woman’s right to give birth wherever she wants and the 
midwives have to accommodate this right as her actions and views did not align with the Inclusion Criteria and CMP policies 
or procedures. 

100 Ms White believed that Ms Cudlipp’s statement dated 19 July 2010 contained no new information and she found that 
Ms Cudlipp was still deflecting responsibility by hiding behind her role as backup midwife. 

101 On 27 September 2010 Ms White forwarded Ms Cudlipp’s response to the further allegations against her to Ms Elmes, 
Ms Belotti and Ms Smith and on 30 September 2010 Ms White met with them to discuss Ms Cudlipp’s response.  Ms White 
decided that based on all the evidence to date including her latest response Ms Cudlipp failed to take any responsibility for the 
mother’s home birth and continued to deflect responsibility by claiming it was not her role as backup midwife.  Ms White 
explained at this meeting that she felt Ms Cudlipp questioned Dr Saunders’ recommendation and she reassured the mother and 
supported her to home birth in direct contravention of Dr Saunders’ recommendation and the Inclusion Criteria.  Ms Cudlipp 
also questioned Dr Saunders’ professional opinion as an obstetrician which is outside a midwife’s scope of practice.  
Ms Cudlipp outlined what she would have done if she was the mother’s primary midwife which Ms White found very 
concerning.  Ms Cudlipp claimed she had reflected on her actions and stated what she would do in the future as a backup 
midwife including ensuring her communication is clear, not ambiguous, any concerns are followed up and if consultation with 
a medical practitioner is required she would contact them if there was no evidence of a decision.  Ms Elmes, Ms Belotti and 
Ms Smith shared her concerns and they felt there was enough evidence to substantiate that Ms Cudlipp knowingly disobeyed 
Dr Saunders’ recommendation and instead supported the mother to home birth.  Ms White subsequently met with Ms Elmes 
and Ms Smith on 4 October 2010 to finalise the outcome of a decision about Ms Cudlipp and Ms Elmes agreed that the 
allegation that Ms Cudlipp knowingly disregarded Dr Saunders’ recommendation was substantiated. 

102 On 1 November 2010 Ms Cudlipp submitted her written response to the letter dated 7 October 2010 and attached to her 
response were copies of emails, letters and patients’ medical records which Ms Cudlipp claimed was evidence of her good 
collaborative relationships with doctors in her role as the primary midwife.  Ms White stated that Ms Elmes then requested her 
professional midwifery advice as well as advice on CMP policies, procedures and standards.  Ms White disagreed with 
Ms Cudlipp’s claim that Dr Saunders’ recommendation was ambiguous and she believed Ms Cudlipp took no responsibility for 
deliberately disregarding Dr Saunders’ recommendation and continued to deflect responsibility by relying on her role as the 
backup midwife.  Both Ms Elmes and Ms White found there was nothing that ‘mitigated’ their concerns about Ms Cudlipp or 
anything that changed the respondent’s intention to terminate her.  Ms White stated that regardless of how many times a 
midwife sees a client, whenever they do they should provide clinical care within their scope of practice and the ‘competency 
guidelines’ and as such are accountable for the care they give.  Even though Ms Cudlipp was the backup midwife she had also 
been asked by Ms Andrew to provide support to Ms Benn through the supervision and assessment of her clinical care of 
clients.  Ms White stated that birth plans are not subject to negotiation but they can change as a result of clinical discussion.  If 
the obstetrician states that a client is to birth in hospital the midwife consults the obstetrician and provides an alternative based 
upon research and evidence and this may or may not result in the obstetrician altering his or her instruction.  It is not a matter 
of negotiation and Ms White disagreed with Ms Cudlipp’s assertion that a backup midwife does not give an opinion or change 
plans except in urgent situations. 

103 Ms White disputes Ms Cudlipp’s claim that there was a lack of clear policies at the time of the incident which influenced the 
mother being allowed to birth at home and the workload of CMP midwives at the time of the incident being onerous.  In 2009 
discussions took place with midwives about how workloads could be reduced and client allocations were reduced to reflect a 
midwife’s contracted hours. 

104 Ms White stated that she did not know that Ms Tomlinson was present at the visit with the mother on 19 March 2010 and there 
was nothing in the mother’s client notes confirming this.  The first time Ms Cudlipp made her aware of Ms Tomlinson’s 
attendance on 19 March 2010 was on 1 March 2011. 

105 Ms White stated that even though Ms Cudlipp’s statement about the birth of the baby indicates that she had advised the mother 
she would support her if the mother decided to birth in hospital, she also stated she would support her to birth at home and 
would attend earlier than usual for a backup midwife.  Having read Dr Saunders’ recommendation in the mother’s client notes 
Ms Cudlipp should have known there was no choice for the mother to have anything but a hospital birth and discussions should 
have taken place about her being a domino client and what that meant in regards to the mother’s care plan and support.  
Ms White stated that when Ms Benn advised her that Ms Andrew would liaise with Dr Saunders this did not remove her 
clinical responsibility to the mother.  Ms Cudlipp did not take any action at 36 and 38 weeks gestation when the mother’s birth 
plan was still not clear and it is unacceptable for any clinician to make presumptions about the clinical care of any client. 
Corrine Andrew 

106 On or about 24 May 2010 Ms White advised Ms Andrew that she would be receiving a letter notifying her of an investigation 
into her suspected misconduct involving the baby’s home birth and on 25 May 2010 Ms White couriered this letter to her 
containing the allegations against her. 

107 Ms Belotti and Ms White met with Ms Andrew on 3 June 2010 and Ms Belotti and Ms White took contemporaneous notes of 
this meeting.  During this meeting Ms White felt that Ms Andrew took some responsibility but she felt she was protecting 
herself and her recollection of her conversation with Ms Benn was unclear.  Ms Andrew admitted to knowing about 
Dr Saunders’ letter but she deflected her responsibility to follow up Dr Saunders by claiming her workload was too high and 
she also thought it was Ms Benn’s responsibility to do so. 

108 After further allegations were put to Ms Andrew on 13 September 2010 along with a copy of Ms White’s file notes of her 
conversations with Ms Andrew on 30 April 2010 and Ms Bellingham on 19 July 2010 and a letter from Ms Cudlipp to 
Ms White dated 24 July 2010, Ms Elmes, Ms Belotti, Ms Smith and Ms White met on 30 September 2010 to discuss 
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Ms Andrew’s response.  Ms White believed that Ms Andrew did not address the incident.  For instance, when a client converts 
from a home birth to domino care the reference on the allocation sheet changes therefore the mother’s allocation sheet 
reference should have changed.  As the CMM Ms Andrew received a fortnightly copy of all the allocation sheets for each 
patient and midwife, including the mother, and Ms Andrew therefore had a number of opportunities to identify that the 
mother’s care plan had not changed.  Ms Andrew’s response to the second allegation did not support her recollection of events 
in her statement dated 25 May 2010 whereby Ms Andrew assumed that appropriate care arrangements had been negotiated 
with KEMH and she felt that Ms Andrew had failed in her duties as CMM given this response. 

109 Ms White had a further meeting with Ms Elmes on 1 October 2010 to discuss Ms Andrew’s response.  They had concerns that 
Ms Andrew had many opportunities to intervene and change the mother’s care plan and Ms Elmes and Ms White believed the 
allegations against Ms Andrew were substantiated.  Ms Elmes then decided to issue Ms Andrew with a letter notifying her of 
the respondent’s intention to terminate her employment.  After Ms Andrew provided her written response to this letter on 
18 October 2010 Ms White then had a meeting with Ms Elmes, Ms Belotti and Ms Smith.  They agreed that Ms Andrew 
continued to deflect blame and failed to acknowledge that as the CMM she did not ensure that Dr Saunders’ recommendation 
was followed even though she had a number of opportunities to do so and it was agreed that Ms Andrew provided no 
mitigating circumstances as to why her employment should not be terminated. 

110 Ms White stated that Ms Andrew drafted the interim Inclusion Criteria guidelines in May 2009 and these guidelines were 
provided to midwives for comment in September 2009.  They were also referred to in the midwives meeting minutes of 
7 September 2009 and a direction was given that midwives comply with these interim guidelines from that date until it was 
ratified.  The protocol was ratified in December 2009 and there was no substantive difference between the interim guidelines 
and the protocol which was ratified as prior significant neonatal history was covered adequately in the previous Inclusion 
Criteria policy.  Ms White stated that in any event Dr Saunders had indicated that he had concerns and directed a home birth 
was too high risk for the mother and she should have therefore been excluded from the home birth option. 

111 Ms White stated that birth plans change as a result of consultation with an obstetrician, which did not take place in this 
instance.  Ms White stated that clients are not automatically withdrawn from the CMP when having a domino birth but the 
model of care only changes after consultation with the obstetrician.  Ms White stated that a client may be able to continue with 
antenatal care on the CMP if they birth in hospital but this is dependent upon the outcome of collaboration with the 
obstetrician. 

112 Ms White maintained that the allocation sheets have dual functions.  They record resource allocation and client status and 
managers review this document as they are on call every second weekend.  Ms White claimed that Ms Andrew could delegate 
the authority to administrative staff to update the allocation sheets but she was still expected to be familiar with the information 
contained on the sheets.  Ms White stated that the CMM and the CMC both share responsibility for the allocation sheets. 

113 Ms White maintained that Ms Andrew had numerous opportunities during the mother’s pregnancy to acknowledge and act on 
Dr Saunders’ recommendation so she therefore knowingly disregarded Dr Saunders’ recommendation.  Ms White stated that 
even if there was no formal system in place for recording incoming correspondence relating to CMP clients at the time of the 
incident Ms Andrew was aware of Dr Saunders’ concerns and should have made them part of the mother’s care plan.  
Ms Andrew should have questioned Ms Benn further after she advised her the mother had been sent home by MFAU on 
29 April 2010 and after receiving Ms Benn’s text message Ms Andrew should have followed this up on that day.  It was not 
appropriate for Ms Andrew to assume care arrangements were in place and Ms Andrew should have done more to ensure this 
client did not birth at home, such as contact KEMH or discuss Dr Saunders’ recommendation with Ms Benn.  Ms Andrew 
should also have been keeping a closer eye on Ms Benn and her clients whether primiparous or multiparous. 

114 Ms White disputed that Ms Andrew’s workload was excessive at the time of the incident as there was nothing to reflect this in 
her records.  Any overtime had to be approved and the records show that Ms Andrew worked minimal overtime and this was 
insufficient to suggest that workload was an issue.  Ms Andrew was only performing the normal requirements of her role and 
there was no documentation confirming her working extra hours or any authority sought by Ms Andrew to undertake overtime.  
Ms Andrew also had issues with time management. 

115 Ms White stated that a client’s application form for the CMP was dealt with by the CMM or the CMC and the client was then 
allocated to a primary midwife for a booking visit to determine if they meet the Inclusion Criteria. 
The Investigation 

116 When undertaking her investigation Ms White followed the process checklist in the Department’s the Guidelines in particular 
numbers 5, 6, 7, 9 and 10 (document 55).  Ms White stated that she did not put her findings in writing to Ms Elmes but she 
gave her initial findings verbally to her at a meeting held on 9 July 2010.  No minutes were kept of this meeting.  Ms White 
believed that she complied with the requirements of section 4.3.4 of the Guidelines by providing all documentation to 
Ms Elmes and having regular meetings with her.  She also received advice from the respondent’s human resources section that 
it was not necessary to generate a report. 

117 Ms White stated that a file note she made on 4 October 2010 about a discussion with Ms Elmes and Ms Smith related to further 
evidence provided by Ms Andrew in response to the intent to dismiss letter. 

118 Ms White stated that her discussion with the mother related to the sentinel event and the disciplinary investigation and 
Ms White confirmed that her notes of this discussion were used in her investigation into the applicants’ conduct. 

119 Ms White stated that Ms Cudlipp’s investigation concluded on 1 October 2010 when she presented her findings at the meeting 
with Ms Elmes and Ms Smith and no minutes were taken of this meeting.  Conclusions about Ms Andrew were presented at a 
meeting on 4 October 2010 with Ms Elmes and Ms Smith and a file note was made of this meeting dated 4 October 2010.  She 
sent an email to Ms Elmes on 11 November 2010 about Ms Benn and Ms White stated that a meeting she had with Ms Elmes 
on 30 September 2010 about Ms Benn was to update her on the investigation.  Ms White stated that the information she 
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provided about Ms Cudlipp’s responses in an email dated 4 November 2010 to Ms Belotti, Ms Elmes and Ms Smith was 
provided in her professional capacity.  Ms White stated that she had a meeting with Ms Elmes on 4 November 2010 after 
sending this email and prior to Ms Elmes’ email sent that day at 5.11 pm but she could not recall if Ms Smith and Ms Belotti 
were involved in this meeting.  Ms White stated that the emails sent by her and Ms Belotti that day were discussed by them and 
no minutes were kept of this meeting. 

120 Ms White stated that Ms Tomlinson’s document titled ‘Continuity of Care Experience’ was shown to her just prior to the 
hearing and it was her view that it supported the respondent’s case. 

121 Ms White stated that Ms Belotti provided advice to her about her investigation but she was not part of the decision making 
process with respect to her findings. 

122 Under cross-examination Ms White stated that she was unaware who allocated the midwife on the mother’s CMP application 
dated 8 August 2009 and she stated that further information could have been sought at the time about this client given the 
details relating to problems with previous pregnancies or births on this form.  Ms White stated that at the time the mother 
applied to the CMP the draft Inclusion Criteria dated August 2009 was in force and even though it was a draft it applied to all 
midwives.  Ms White confirmed that this policy was updated after the incident to specify further exclusions.  Ms White stated 
that at a midwives meeting held on 7 September 2009 employees were told that the draft Inclusion Criteria document was to be 
followed prior to its ratification and she checked the minutes of this meeting as part of her investigation and the minutes say 
that a copy of this document was provided at the meeting.  She acknowledged however that the minutes do not state that 
midwives were told this document was to be followed and managers were expected to ensure this occurred. 

123 Ms White stated that the file note of her conversation with the mother dated 30 June 2010 was put to Ms Andrew but when she 
reviewed the letter sent to Ms Andrew dated 13 September 2010 she conceded that it was not given to her.  Ms White stated 
that the mother’s medical notes were not given to Ms Andrew as they are private and confidential and there was no reason to 
do so but she was given relevant extracts.  Ms White stated that when the applicants requested copies of notes they were 
provided.  Ms White insisted that Ms Andrew relied on the sentinel event statement she made at the meeting held on 3 June 
2010. 

124 Ms White stated that a clinical recommendation is the same as a directive and a failure to follow a directive constitutes 
misconduct.  Ms White stated that where information provided by Ms Benn and Ms Andrew contrasted she believed Ms Benn 
was not lying as she had been consistent whereas Ms Andrew had been inconsistent.  In any case the detail of their discussion 
about Dr Saunders’ letter was not relevant to their termination. 

125 Ms White stated that it was Ms Benn’s responsibility to follow up Dr Saunders’ letter however Ms Benn took the issue to 
Ms Andrew and she thought Ms Andrew would follow it up.  When Ms Benn became aware that Ms Andrew had not followed 
up with Dr Saunders she should have done so and confirmed a care plan for the mother. 

126 Ms White stated that an email she sent to Ms Smith and Ms Belotti on 3 October 2010 about Ms Andrew, which was copied to 
Ms Elmes, resulted in a telephone conversation with Ms Elmes on 4 October 2010 about revisiting the findings made at the 
meeting held on 1 October 2010.  Ms White stated that she clarified with Ms Elmes that she had provided all available 
information to her and the decision made by Ms Elmes on 1 October 2010 to terminate Ms Andrew stood. 

127 Ms White did not review the mother’s MFAU medical records about her visit on 29 April 2010 as part of her investigation. 
128 Ms White stated that if a client’s birth circumstances change the backup midwife would not necessarily be removed from the 

allocation sheet.  Ms White stated that if a client is unsure where she wishes to birth there is no exact date when the decision is 
to be made however she stated that by 36 weeks pregnancy the client is close to term and it is important that a decision be 
made.  Ms White said that she would expect the CMM to know if a patient was a domino patient or not.  Ms White stated that 
as Ms Andrew saw the mother’s name on the allocation sheet at least on a fortnightly basis this should have been a trigger to 
her that she had not followed up with Dr Saunders about the mother being a domino client.  Ms White agreed that there was no 
formal reminder system in place to follow up correspondence relating to a client. 

129 Ms White was aware that text messages were exchanged between Ms Benn and Ms Andrew after the mother’s visit to MFAU 
on 29 April 2010 and she was aware that Ms Andrew claimed she sent a text message asking Ms Benn to follow up the 
mother’s care arrangements.  Ms White asked Ms Andrew and Ms Benn about these texts however she stated that the issue was 
not about whether text messages were sent and received but the appropriateness of sending text messages when the mother had 
been sent home to birth when Ms Andrew knew the mother was not to have a home birth.  Ms White stated that she had 
discussions with Ms Elmes about these communications which were not documented.  Ms White stated that as part of the 
investigation she read MFAU’s entry in the mother’s client notes and she reviewed KEMH discharge policy. 

130 Ms White stated that the issue of Ms Benn being performance managed at the time of the incident was not taken into account 
by her as part of her investigation as it was a separate process. 

131 Ms White confirmed that the CMP does not have a policy about what happens when a CMP client has not made a decision 
where she is to give birth. 

132 Ms White stated that the investigation files were completed after the applicants were terminated and after Ms Elmes asked for 
the files to be collated they were provided to AHPRA in December 2010.  Ms White understood that all of the documents 
contained in these files were discovered to each applicant. 

133 After reviewing the mother’s application to be on the CMP Ms White stated that the CMC may have been aware of her 
previous history and if so this should have been followed up with the primary midwife.  Ms White stated that the mother’s 
application form was reviewed as part of her investigation but only in relation to Ms Benn’s actions.  Ms White stated that after 
the incident the Inclusion Criteria was changed to exclude women in a similar situation to the mother from the CMP from July 
2010 onwards. 
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134 Ms White stated that it was an oversight that documents in Ms Andrew’s investigation file were not provided to her in 
February 2011.  Ms White maintained that she reviewed the hours worked by Ms Andrew but she did not do a summary as part 
of this review even though it was part of her investigation.  Ms White stated that the allocation sheets were not included in 
Ms Andrew’s investigation file as they included confidential information about other clients. 

135 Ms White stated that even though Dr Saunders asked Ms Benn to contact him and let him know the mother’s plans it was also 
the responsibility of the backup midwife to question whether this had been done and the plan to birth in hospital should also 
have been included in the mother’s client notes.  Ms Cudlipp referred to assisting the mother to have a home birth on 19 March 
2010 and supporting the mother to birth at home.  When it was put to Ms White that Ms Cudlipp clarified what she meant by 
supporting the mother to birth at home in her statement made about the sentinel event, Ms White said that this document was 
not used during the investigation nor was it given to Ms Elmes.  Even if it was considered as part of the investigation the 
mother did not have the choice to birth at home.  It was put to Ms White that Ms Benn’s statement of the sentinel event 
confirms that the mother was given a choice about where to give birth but Ms White stated that there was no information in the 
mother’s client notes confirming that this issue had been discussed with her or that consultation had occurred about where the 
mother was to give birth.  Ms White stated that Ms Cudlipp assumed that consultation about where the mother was to give 
birth was being dealt with by Ms Andrew and given the concerns about the mother she should have followed up with 
Ms Andrew or Ms Benn as she was aware of Dr Saunders’ recommendation.  Ms White stated that the mother’s client notes 
refer to a hospital tour being planned but there is no reference to a domino option being offered and Ms White said that when 
she had a discussion with the mother about whether she was offered a domino birth she said no.  Ms White stated that she rang 
the mother on 30 June 2010 to discuss the sentinel event and the investigations and she told the mother that the notes of her 
discussion would be used as part of the investigations even though this was not included in her notes of this conversation.  
Ms White said that even though Ms Cudlipp’s statement dated 25 June 2010 refers to a discussion Ms Cudlipp had with the 
mother about a hospital birth this did not mean that the mother understood what the domino option involved and that she could 
not birth at home. 

136 Ms White agreed that Ms Cudlipp stated on 19 July 2010 that she had a discussion with Ms Benn about the mother’s birth plan 
after her 36 week visit with the mother and Ms White agreed that the allegation that Ms Cudlipp did not discuss domino care 
with the mother was not put to her.  Even though Ms Cudlipp referred to a consultation about the birth plan in the document 
she provided to the respondent dated 19 July 2010 this was insufficient and she maintained she did not discuss Dr Saunders’ 
notes with Ms Benn.  Ms White stated that there was a general expectation on the backup midwife to undertake the same role 
as the primary midwife even though they only undertake one visit and in this instance Ms Cudlipp saw the mother twice. 

137 Ms White stated that the reference in the mother’s client notes to birthing equipment being ready at the visits on 24 and 
31 March 2010 and 7 April 2010 led her to assume that a hospital birth was not going to take place.  Ms White stated that 
Ms Cudlipp’s comment in her sentinel event statement refers to her assisting the mother to have a home birth when she should 
not have discussed this with the mother as this option was not open to the mother.  Ms White also disputed that references in 
Ms Cudlipp’s statement dated 25 June 2010 refers to both a home birth and a hospital birth being discussed and she stated that 
there was no choice for this mother to have a home birth. 

138 Ms White maintained that her discussion with Ms Bellingham included in the file note dated 19 July 2010 was relevant to her 
investigation and she believed what Ms Benn told her was true.  Ms White stated that Ms Cudlipp’s denial that she persuaded 
the mother to have a home birth in her response to the second allegation was considered however she did not form an opinion 
on this issue. 

139 Ms White stated that at the meeting held with Ms Belotti and Ms Smith prior to two further allegations being put to 
Ms Cudlipp they made a joint decision to put these further allegations to her.  Ms White stated that she also had discussions 
with the State Solicitors’ Office prior to these further allegations being put to Ms Cudlipp but she could not recall with whom 
and the advice she received.  Ms White disputed that workload was an issue for Ms Cudlipp around the time of the birth.  
Ms White gave evidence that a midwife’s full time workload was three to four clients and this was reduced to three if they 
worked 30 hours per week.  Ms White gave evidence that she reviewed the number of births Ms Cudlipp attended during this 
period but she did not give this information to Ms Elmes.  Ms White stated that she would be surprised if Ms Cudlipp was 
responsible for between six and eight births in March 2010 and April 2010 and she stated that she could not recall the number 
of births she attended.  Ms White acknowledged that Ms Cudlipp referred to workload being an issue in her responses in July 
2010 and September 2010 and she reviewed and took into account the hours worked by Ms Cudlipp not the number of births 
she attended.  Ms White believed that Ms Cudlipp worked the hours she was expected to work.  Ms White recalled having a 
discussion with Ms Elmes about Ms Cudlipp’s workload but she could not recall the exact nature of this discussion.  Ms White 
stated that when reviewing Ms Cudlipp’s workload she took into account that she was supervising Ms Benn as part of her 
performance management process and this was part of the role of a Level 2 midwife.  Ms White also stated that she was aware 
that Ms Cudlipp had a good and lengthy work history with the respondent and she stated that this was taken into account when 
her mitigating circumstances were reviewed. 

140 Ms White maintained that all of Ms Cudlipp’s responses were considered and feedback was provided to Ms Elmes verbally 
and by email.  Ms White believed that Ms Cudlipp did not understand her role as a backup midwife. 

141 Ms White was aware that midwives team meetings were not held regularly but she did not believe that this was a relevant issue 
nor did this create difficulties in communication between midwives.  Ms White stated that she did not follow up MFAU not 
ensuring that a birth plan was in place for the mother to birth in hospital as the responsibility for the mother’s birth plan was 
with the CMP and its midwives. 

142 Ms White stated that she believed that CMP’s policies and procedures were appropriate at the time of the incident 
notwithstanding subsequent changes to these policies.  Ms White agreed that Ms Hudd made a number of recommendations as 
a result of her investigation into the incident and she did consider these as part of her investigation but she maintained that the 
policy gaps she identified were not relevant.  Ms White acknowledged that the document prepared by Ms Hudd about policy 
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changes was not provided to the applicants as part of the investigation even though she considered this document.  Ms White 
disagreed that she had a conflict of interest in her role as investigator by overseeing the updating of CMP policies. 

143 Ms White stated that after finishing her investigation she continued to be involved in deciding whether the applicants should be 
terminated in her role as Acting Principal Nursing and Midwifery Director but she was not involved in the final decision to 
terminate the applicants. 

144 Ms White believed that having one meeting with each applicant was sufficient to discuss the allegations against them and there 
was always the opportunity for the applicants to contact her for clarification. 

145 Ms White stated that a file note of a telephone conversation between Ms White and the mother on 30 June 2010 was used as 
part of the investigation even though it was also prepared for the sentinel event.  Ms White said that the mother felt obliged to 
have a home birth and even though this decision was not influenced by the midwives they did not give sufficient information to 
her so she could make an informed decision.  Ms White maintained that as nothing was written about any discussions between 
Ms Benn or Ms Cudlipp and the mother birthing in hospital this was not discussed with the mother nor did they raise during 
the investigation that they had this conversation with the mother other than Ms Benn referring to a conversation about a birth in 
a hospital but it was unclear if this related to Dr Saunders’ recommendation.  Even though in Ms Cudlipp’s response to 
Ms Elmes dated 1 November 2010 she referred to domino care being discussed with the mother she did not believe her as there 
was no care plan in the mother’s client notes or any other documentation stating this. 

146 Ms White could not recall if a meeting was held on the afternoon of 4 November 2010 to discuss Ms Cudlipp’s response to the 
respondent’s intention to terminate her. 

147 Ms White said Ms Benn asked to rely on her sentinel event statement as part of the investigation.  Ms White recalled Ms Benn 
saying at the meeting held on 3 June 2010 that she did not discuss being a domino client with the mother despite the reference 
to discussing a domino birth with the mother in Ms Benn’s sentinel event statement, the letter to Ms White from Ms Benn 
dated 1 November 2010 and her further letter to Ms Elmes dated 23 November 2010.  Ms White confirmed that she did not 
question Ms Benn about her entry in the mother’s client notes on 6 November 2009 about her discussion with the mother 
attending CMP/CMWA classes and ‘mode of care’ but she questioned Ms Benn about the entry made on 24 March 2010 about 
a discussion with the mother about a home birth and notes made on 31 March 2010 about what equipment was being prepared 
for the home birth.  Ms White also sought clarification about her entries dated 14 April 2010 about having a water birth and 
27 April 2010.  Ms White could not recall if the notes of the meeting on 3 June 2010 referred to discussing these entries 
however she recalled having this conversation with Ms Benn on 3 June 2010. 

148 Ms White stated that Ms Benn had a responsibility to follow up with Ms Andrew when a decision about where the mother was 
to give birth had not been determined and Ms White stated that the Inclusion Criteria was clear about which options were 
available to the mother and it was Ms Benn’s responsibility to follow this policy. 

149 Ms White stated that she had a meeting with Ms Elmes on 11 November 2010 to discuss Ms Benn’s response but she could not 
recall who else attended this meeting.  Ms White agreed that Ms Benn may have been stressed from her performance 
management process but she stated that she was still required to work within CMP guidelines.  Ms White stated that she, 
Ms Elmes, Ms Belotti and Ms Smith all agreed that Ms Benn should be issued with an intention to terminate letter. 

150 Ms White formed the view from Ms Benn’s notes in the mother’s client notes that she would support the mother if she elected 
to have a home birth even though this was not directly stated and Ms White believed Ms Benn had many opportunities to 
intervene to clarify the place of birth and consult Dr Saunders.  Ms White maintained that Ms Benn did not sufficiently record 
information about what she discussed with the mother.  Ms White agreed that Ms Benn’s performance management process 
refers to Ms Benn being supervised at all visits from 38 weeks on for all births and not just births of mothers with their first 
child and Ms White acknowledged in an email from Ms Andrew to Ms Belotti dated 5 March 2010, Ms Andrew stated that 
Ms Benn was improving.  However, Ms White believed that it was fair to terminate Ms Benn as her performance management 
process related to separate issues.  Ms White also stated that Ms Andrew should have supervised Ms Benn more closely with 
respect to all of her clients and Ms Andrew was responsible for Ms Benn’s performance management.  Ms White stated that 
Ms Benn failed to communicate with the mother in a way that the mother understood her options and there was no 
documentation confirming this in the mother’s medical records.  Ms White maintained that where there was any discrepancy 
between what Ms Benn said and the mother said she preferred what the mother said because there was no documentation to 
support Ms Benn’s claims that she had clearly spelt out the options to the mother.  Ms White reiterated that Ms Benn’s 
workload was reduced during her performance management to assist her and she was unaware if Ms Benn had been refused 
stress leave prior to the incident.  Performance management meetings were included in Ms Benn’s workload and she 
maintained that workload was not raised as an issue by Ms Benn during the investigation. 

151 Ms White maintained that there was no conflict of interest in her being the investigator and initiating Ms Benn’s performance 
management process as she had limited involvement in this process. 

152 Ms White stated that when Ms Benn ordered an ultra sound for the mother it was outside of her scope of practice to do so 
without consulting with an obstetrician.  Ms White maintained that as Ms Benn was the primary midwife at the birth she 
should have gone in the ambulance with the baby after the birth as this was CMP policy on transfers.  Ms White stated that she 
spoke to Ms Cudlipp about this matter but could not recall when this conversation took place or if their discussion was 
recorded.  Ms White stated that she did not speak to the baby’s father or the ambulance officers about this issue and made no 
further investigation after receiving Ms Benn’s response on 1 November 2010. 

153 Ms White stated that documents not being on the investigation file at the time it was reviewed by Ms Benn and her 
representative on 16 December 2010 was an oversight and this file does not include Ms Benn’s performance management file 
as she did not believe it was relevant.  Ms White did not know why the minutes of the meeting held on 7 September 2010 sent 
to the applicants were different to the minutes contained in Ms Benn’s investigation file.  Ms White stated that the timeline in 
Ms Benn’s investigation file refers to information being sent to the State Solicitor’s Office on 21 July 2010 for review and 
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comment and she stated that this information was not contained in the investigation file.  Ms White agreed that Ms Benn 
referred to requesting stress leave in her response dated 23 November 2010 but she could not recall following up this issue 
with Ms Andrew. 

154 In re-examination Ms White reiterated that Ms Andrew relied on her sentinel event summary at her meeting with Ms White 
and Ms Belotti on 3 June 2010 and Ms White stated that an additional manager was employed in 2011 due to workload 
requirements plus the CMP being expanded.  Ms White stated that she had regular scheduled fortnightly meetings with 
Ms Andrew where they discussed Ms Benn’s performance management and Ms Andrew advised her of her progress.  
Ms White stated that she had the final decision about Ms Benn remaining on a performance management process. 

155 Ms White believed that Ms Cudlipp misconducted herself as she did not consult and refer after the 38 week visit about a plan 
of birth for the mother when she was aware that the mother was not to birth at home and there was still time to clarify this at 
the time. 

156 Ms White maintained that Ms Benn’s notes of the visit with the mother on 26 February 2010 do not indicate that all options 
had been discussed with the mother about the birth of her child.  Ms White stated that except for the reference in the mother’s 
client notes to a hospital visit the remaining notes do not specifically refer to where the birth is to take place but rather to 
getting equipment ready for a home birth.   Even though water births are allowed in hospital this was not an option for the 
mother and Ms Benn should not have been ordering equipment for the mother if she was a domino client.  Ms White stated that 
her investigation into Ms Benn’s conduct was finalised by 11 November 2010. 
Fiona Belotti 

157 Ms Belotti has been the respondent’s Human Resource Consultant since 1995 and the CMP is part of her portfolio. 
158 On or about 11 May 2010 Ms White contacted her with concerns about a home birth which resulted in a sentinel event.  

Ms White advised her that she did not have all the facts but her concerns were based on a conversation with Ms Andrew when 
she informed her that the mother had been identified as too high risk by Dr Saunders to birth at home and she should not have 
birthed at home.  Ms White had requested that Ms Andrew obtain a statement of events from Ms Benn and Ms Cudlipp 
outlining the events leading up to and including the home birth.  On or about 18 May 2010 Ms Wenban phoned her and told 
her that Dr Saunders had given a written order stating that the mother was too high risk to birth at home and she discussed the 
matter with Ms White who believed Dr Saunders’ letter had been disregarded by Ms Benn and Ms Cudlipp.  Ms Belotti 
advised Ms Wenban that this warranted allegations of misconduct being put to each midwife and investigating the matter 
further. 

159 On or about 25 May 2010 Ms Belotti reviewed the sentinel event statements made by the applicants and she identified a 
number of discrepancies between the statements about the events leading up to and including the home birth.  Ms Benn 
acknowledged she had seen Dr Saunders’ letter but claimed she relied on Ms Andrew to follow it up.  Ms Andrew stated that 
whilst she recalled seeing Dr Saunders’ letter and telling Ms Benn that she would follow it up with Dr Saunders her workload 
prevented her from doing so and Ms Andrew claimed Ms Benn should have followed up Dr Saunders’ letter.  Ms Cudlipp 
claimed she did not see Dr Saunders’ letter until after the birth.  Ms White and Ms Belotti agreed that as it appeared that both 
Ms Benn and Ms Cudlipp had disregarded Dr Saunders’ recommendation that the mother not birth at home and as Ms Andrew 
had direct knowledge of Dr Saunders’ letter and failed to follow it up their actions may amount to misconduct and the incident 
required further investigation.  In consultation with Health Industrial Relations Service, Ms Belotti drafted letters to Ms Benn, 
Ms Cudlipp and Ms Andrew titled ‘Notification of Investigation into Suspected Misconduct’. 

160 At the meeting with Ms Benn held on 3 June 2010 Ms Benn said that she did not contact Dr Saunders because she thought 
Ms Andrew was doing so.  Ms Benn acknowledged that she was the mother’s primary care giver and that she should have 
contacted Dr Saunders and she stated that she should have gone with the mother to her appointment with Dr Saunders.  On 
11 November 2010 Ms Belotti discussed Ms White’s views about Ms Benn’s response to the further 10 allegations put to her 
on 18 October 2010.  Ms Belotti shared Ms White’s opinion that Ms Benn’s response failed to acknowledge her responsibility 
as the primary midwife and she deflected responsibility by blaming KEMH obstetricians as well as the mother, Ms Andrew 
and Ms Cudlipp.  Ms Belotti was not directly involved in the decision to terminate Ms Benn but she drafted Ms Benn’s letter 
of termination dated 30 November 2010. 

161 Ms Belotti said that Ms Benn’s claim that at the appointment with the mother on 26 February 2010 she explained the domino 
program to her and she told her she was now considering a hospital birth and would be attending one of the KEMH tours is 
inconsistent with what Ms Benn told her at the meeting held on 3 June 2010.  Ms Belotti relied on the following notes of this 
meeting: 

MB [Ms Benn] stated that she had always presumed that she was going to have a hospital birth.  JW [Ms White] asked 
again if this was discussed with the client in terms of becoming a domino client. 
MB responded ‘No’ (Exhibit R5 attachment FB-11) 

162 At the meeting with Ms Cudlipp on 29 June 2010 she provided a statement dated 25 June 2010 and she said she did not see 
Dr Saunders’ letter until after the birth but she saw Dr Saunders’ entry in the mother’s client notes dated 17 February 2010.  
Ms Cudlipp discussed her first visit with the mother when she was 36 weeks pregnant, which went for one and a half hours.  
Ms Cudlipp told them that the mother was unhappy with Dr Saunders’ attitude because she wanted a home birth.  Ms Cudlipp 
talked about her discussion with the mother about her first birth and Ms Cudlipp told her she could not see any reason why the 
resuscitation required at the first birth would recur and it was an unexplained, unexpected, isolated event.  Ms Cudlipp also told 
the mother that she was surprised Dr Saunders had taken this position and there did not appear to be any reason not to have the 
baby at home and if the mother wanted a home birth, she would support her.  Ms Cudlipp told Ms White and Ms Belotti that 
the mother had told her that Dr Saunders said he had a few bad outcomes recently and that they were being over cautious and 
she was concerned the second midwife would not arrive in time.  Ms Cudlipp said she reassured the mother by telling her she 
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would arrive at the same time as the primary midwife if the mother birthed at home.  When asked if Ms Cudlipp was 
convincing the mother that Dr Saunders was being over cautious and that she reassured her that she could birth at home she 
stated that from reading the notes it appeared that way but it was a very long discussion.  Ms Cudlipp said she told the mother 
it was her choice and she needed to make the decision and she would support her either way.  Ms Cudlipp then said that in 
hindsight she would have ensured consultation happened as requested by Dr Saunders but if a woman refuses care ‘we cannot 
abandon her’.  Ms Cudlipp also said that Dr Saunders’ notes were ambiguous and do not absolutely rule out a home birth. 

163 Ms Belotti believed that Ms Cudlipp deflected responsibility as she was the backup midwife and she was angry about the 
allegations against her and did not think her actions should have been called into question.  Ms Cudlipp believed she did 
nothing wrong but showed no insight that she could have done things differently, except complete documentation 
appropriately. 

164 On 29 June 2010 Ms White and Ms Belotti discussed Ms Cudlipp’s comment that she discussed Dr Saunders’ recommendation 
with Ms Benn and that Ms Benn told her that Ms Andrew was going to discuss it with Dr Saunders, but Ms Cudlipp never 
followed this up. 

165 On 30 September 2010 Ms Belotti met with Ms White, Ms Elmes and Ms Smith to discuss Ms Cudlipp’s response dated 
27 September 2010.  Ms Cudlipp continued to fail to acknowledge any responsibility for the mother having a home birth and 
she deflected responsibility and blamed Ms Benn for the home birth occurring.  They decided that Ms Cudlipp provided an 
adequate response concerning the allegation that she had not ensured that Ms Benn accompany the baby to the hospital and this 
allegation was subsequently removed. 

166 After reviewing and considering Ms Cudlipp’s response dated 1 November 2010 Ms Belotti believed that Ms Cudlipp 
knowingly disregarded Dr Saunders’ recommendation.  Ms Belotti’s concerns with Ms Cudlipp’s response to this allegation 
was that she claimed she did not see Dr Saunders’ letter but she saw his instructions in the mother’s client notes.  Ms Belotti 
disagreed with Ms Cudlipp’s claim that his instructions were ambiguous and Dr Saunders did not provide a clear reason for his 
decision and she was not the primary midwife so she was not responsible for pursuing Dr Saunders’ recommendation. 

167 Ms Belotti maintained that Ms Cudlipp’s role and responsibility in the incident was not minor.  Ms Cudlipp should have 
ensured that the most appropriate place of birth was properly determined when she attended the 36 and 38 week appointments 
with the mother and as labour invariably occurs within a matter of days following the 38 week appointment the place of birth 
was the matter of highest importance to be organised. 

168 Ms Belotti stated that Ms Cudlipp’s verbal and written responses indicated that she influenced and/or persuaded the mother to 
have a home birth and clinical consultation was necessary and this consultation did not occur.  Ms Belotti stated that 
Ms Cudlipp was a midwife providing care to the mother and it was part of her professional responsibility to enquire where she 
intended to birth.  Ms Cudlipp was equally responsible for the mother’s care plan and a crucial part of that care plan was where 
the mother was going to give birth. 

169 Ms Cudlipp did not disclose in any of her responses the attendance or identity of Ms Tomlinson at her appointments with the 
mother nor did she disclose that Ms Tomlinson was at the appointment when the mother saw Dr Saunders.  Ms Belotti only 
vaguely recalled Ms Cudlipp mentioning a student midwife in the context of the birth but this was irrelevant to the 
investigation as the clinical conduct at the birth was not an issue. 

170 Ms Belotti denied that Ms Cudlipp’s assertion that when she said ‘sometimes we get over cautious’ she was paraphrasing what 
the mother reported the doctor saying and that she was supporting the doctor to diffuse the mother’s anger.  Throughout the 
disciplinary proceedings Ms Cudlipp maintained that she had used these words in support of her view that the mother could 
have a home birth.  Ms Cudlipp’s words ‘looking at you today I can see no reason why you should not have a homebirth’, 
when combined with the assertion that Ms Cudlipp would support the mother if she wanted a home birth, further supported the 
respondent’s view that Ms Cudlipp encouraged the mother to have a home birth instead of a hospital birth. 

171 Ms Cudlipp’s assertion that there were other notes and email conversations which she had not been allowed to see but which 
would have helped her understanding of the complexities of the case is misplaced as all relevant material was provided for her 
to make a full response. 

172 At the meeting with Ms Andrew held on 3 June 2010 Ms Andrew disagreed with the statement that she supported staff for the 
mother to birth at home.  Ms Andrew said words to the effect: 

I recall the conversation with Michelle regarding the letter and I perceived from the conversation that I was going to email 
Dr Saunders to follow up where [the mother] was going to have antenatal care, not her birth place ... but I cannot recall 
exactly what was said in the conversation with Michelle (Exhibit R5). 

Ms Andrew told Ms Benn that she would email Dr Saunders to find out if the mother was suitable for home or hospital 
antenatal care, not to discuss whether she would have a home or hospital birth.  Ms Andrew confirmed that she did not contact 
Dr Saunders and she stated that she had never seen the mother or her client notes.  Ms Andrew assumed that Ms Benn had 
actioned the letter and she stated that in hindsight she should have seen the mother herself and she would not have allowed her 
to birth at home.  She would have also followed up the letter and plan with Ms Benn but it was Ms Benn’s responsibility to 
follow up with Dr Saunders.  During this meeting Ms Belotti believed Ms Andrew took little responsibility for not contacting 
Dr Saunders and she believed it was not her role to follow up Dr Saunders’ letter and blamed Ms Benn. 

173 On 30 September 2010 Ms Belotti attended a meeting with Ms White, Ms Elmes and Ms Smith to discuss Ms Andrew’s 
response to three additional allegations.  On 18 October 2010 Ms Belotti met with Ms White, Ms Elmes and Ms Smith to 
discuss her latest response and the respondent’s intention to terminate her and after they decided to terminate Ms Andrew’s 
employment Ms Belotti drafted her termination letter. 
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174 Ms Belotti advised Ms White that it was unnecessary to prepare a written report of her investigation given Ms White’s ongoing 
regular contact with Ms Elmes.  Ms Belotti stated that the respondent does not usually complete written reports when 
undertaking disciplinary investigations.  Ms Belotti stated that she and Ms White discussed the progress of her investigation. 

175 No notes were taken at the meeting on 30 September 2010 where Ms White presented findings to Ms Elmes about Ms Andrew 
and Ms Cudlipp as this information had previously been presented to Ms Elmes.  Ms Belotti did not attend any meeting to 
discuss the applicants on 4 October 2010 and she could not recall Ms Elmes asking her for advice about terminating 
Ms Andrew.  Ms Belotti then recalled a discussion taking place between Ms Belotti sending an email to Ms Elmes and 
Ms White at 12:17 pm on 4 November 2010 and Ms Elmes sending an email at 5.11 pm that day asking to draft the letter of 
termination for Ms Cudlipp.  Ms Belotti could not recall if Ms White participated in this discussion but she was certain she 
would have. 

176 Ms Belotti stated that when the notes of the interview with Ms Cudlipp were disputed by her in her letter dated 1 November 
2010 Ms Belotti discussed this issue with Ms Elmes and Ms Belotti and Ms White told her that their meeting notes were 
accurate.  Ms Belotti could not recall if a record was kept of this conversation with Ms Elmes. 

177 Ms Belotti stated that each applicant was invited to use their sentinel event statements as part of the disciplinary investigation 
but she could not recall which applicants did so. 

178 Under cross-examination Ms Belotti stated that her role in the investigation was to provide advice to Ms White to ensure that a 
proper process was followed and that natural justice was afforded to the applicants. 

179 Ms Belotti stated that statements made during the investigation by the applicants contradicted each other and when asked how 
the respondent determined who to believe she said evidence was accepted based on the balance of probabilities. 

180 Ms Belotti stated that no notes were taken of the meeting held on 18 October 2010 and she stated that it was not specifically 
prescribed in the Guidelines that this must be done.  Ms Belotti claimed that it was only necessary to keep notes of interactions 
and discussions during an investigation if they were relevant to the investigation and the employee needed to be made aware of 
this discussion. 

181 Ms Belotti confirmed that a number of people were involved in the investigation including herself, Ms White and Ms Smith.  
Ms Belotti stated that when Ms Wenban appointed Ms White as investigator this was not confirmed in writing.  Ms Belotti 
believes that the Guidelines were not prescriptive and she stated that the investigation process was transparent and capable of 
being reviewed even though a written report of the investigation was not produced. 

182 Ms Belotti maintained that relevant issues related to the investigation were documented.  Ms Belotti stated that Ms Elmes was 
not involved in the investigation but she was the decision maker and the evidence from the investigation was provided to her 
by Ms White at least weekly or when information became available.  Ms Belotti stated that investigation files were kept for 
each applicant. 

183 Ms Belotti denied that Ms White had a conflict of interest in undertaking the investigation given her role in overseeing policies 
if policy shortcomings were uncovered during the investigation.  Ms Belotti denied that entries in the mother’s client notes 
were used selectively.  Ms Belotti agreed that Ms Cudlipp said at the meeting on 29 June 2010 that the things she stated to the 
mother at her visit on 19 March 2010 were made within the context of the mother being angry with what Dr Saunders had told 
her and Ms Belotti stated that the quotes in the meeting notes were word for word otherwise she would not have used quotation 
marks.  Ms Cudlipp was also given a copy of these notes and she was given four weeks to respond. 

184 Ms Belotti stated that Ms White’s notes of her discussion with the mother on 30 June 2010 were taken into account during the 
investigation. 

185 Ms Belotti stated that she was not aware that Ms Tomlinson attended the 36 and 38 week appointments with the mother and 
she stated there was no need to discuss any issue with Ms Tomlinson as she understood she was only present at the birth. 

186 Ms Belotti stated that when the mother changed her mind to have a home birth after Ms Cudlipp’s visit the respondent assumed 
that Ms Cudlipp had encouraged the mother to have a home birth. 

187 Ms Belotti stated that even though there was a contradiction between Ms Benn’s sentinel event statement and the notes of the 
meeting with Ms Benn on 3 June 2010 about whether she discussed the mother becoming a domino client Ms Belotti 
maintained that the minutes of this meeting were accurate.  Ms Belotti agreed that Ms Benn was stressed during her 
performance management process.  Ms Belotti stated that it was appropriate for Ms White to conduct the investigation even 
though she was involved with Ms Benn’s performance management process because she was the CMP’s director and she had 
knowledge of the clinical issues involved in the matter. 

188 Under re-examination Ms Belotti stated that none of Ms Benn’s responses during the investigation confirmed that Ms Cudlipp 
discussed the mother’s place of birth with Ms Benn nor did Ms Cudlipp indicate that she discussed domino care with the 
mother. 

189 Ms Belotti stated that if a mother on the CMP refuses to follow and accept the medical advice of an obstetrician they are 
discharged from the CMP. 
Applicants’ evidence 
Corrine Andrew 

190 Ms Andrew recalled discussing Dr Saunders’ letter briefly with Ms Benn.  Ms Andrew told Ms Benn that the letter appeared to 
give the mother a choice regarding her care and that she would email Dr Saunders to verify appropriate care options for her 
and to discuss antenatal care options with Dr Saunders. 

191 Ms Andrew stated that it is not unusual for birth plans to change during a pregnancy and it is not the standard procedure to 
remove a client from the client allocation sheet following a change in birth place from home to hospital.  Should risk factors be 
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identified after the initial booking and acceptance onto the CMP and birth in hospital is appropriate the client is not 
automatically withdrawn from the CMP.  Following collaboration, women may remain on the CMP for care throughout the 
pregnancy, labour and birth even though the client births in hospital. 

192 Ms Andrew stated that she used the allocation sheets for workload purposes and for identifying who was on annual leave and 
the sheets were not relied upon for the status of clients as changes frequently occur.  When medical practitioners request that 
clients remain with the CMP for continuity of care these clients are not always identified on the allocation sheet as a ‘domino’ 
as their initial intention of place of birth was at home.  Ms Andrew stated that administrative staff and managers were 
dependant on the midwives to notify them of a change in birth place so that allocation sheets can be updated.  The allocation 
sheet was also not about a client’s status – rather it recorded clients allocated to each midwife and any planned leave or 
absences.  The sheets were also often inaccurate, for example, midwives would swap clients and miscarriages may not have 
been reported.  Ms Andrew stated that there were potentially up to 150 clients on an allocation sheet and when new clients 
applied to be on the program the CMC would review the allocation sheet to determine which midwife to allocate to the new 
client.  This would then be noted on the application which went to administrative staff who updated the allocation sheet.  The 
sheets were updated by CMP administrative staff upon advice from the CMM, the CMC and midwives and Ms Andrew has 
never updated an electronic allocation sheet.  Midwives are responsible for ensuring that details on the sheet were as accurate 
as possible and were frequently asked to do so at midwifery meetings.  Ms Andrew expected the mother to be on the sheet as 
she was still being seen by Ms Benn.  Ms Andrew did not notice that the mother was not specified as a domino birth on the 
allocation sheet and this was not brought to her attention. 

193 Ms Andrew stated that she did not liaise with Dr Saunders due to workload distractions and this was an oversight on her part 
and she did not knowingly disregard Dr Saunders’ letter.  Ms Andrew stated that at the time there was no formal system in 
place for recording correspondence received by the CMM or the CMC for follow up. 

194 On 29 April 2010 Ms Andrew was at a meeting with Ms Belotti and Ms Benn to review Ms Benn’s performance management 
plan.  During this meeting Ms Benn received a phone call from a client who had ‘ringing in her ears’ and she sought her 
advice.  Ms Andrew recommended she refer her to MFAU for assessment.  During subsequent telephone conversations that 
day with Ms Benn she determined that it was the mother referred to in Dr Saunders’ letter and she asked Ms Benn if she had 
discussed her with Dr Saunders as she had not contacted him.  Ms Benn stated that she had not and Ms Andrew asked her to 
ensure she did.  Whilst the mother was still an inpatient at MFAU Ms Andrew sent Ms Benn a text message asking her to 
confirm care arrangements with KEMH and Ms Benn sent her a text message in return saying that KEMH had sent the mother 
home to have her baby.  Ms Andrew stated that at MFAU the mother would have been assessed by midwifery and obstetric 
staff who had access to her medical records, including her past history, and she assumed this would have included a copy of 
Dr Saunders’ letter.  Ms Andrew therefore believed that appropriate care arrangements had been negotiated with those 
involved at KEMH.  The next contact Ms Andrew had with Ms Benn regarding the mother was a telephone call early on 
30 April 2010 stating that she was following an ambulance to Armadale Kelmscott Hospital. 

195 Ms Andrew stated that she provided reports to Ms Belotti and Ms White about Ms Benn’s performance management process 
and at fortnightly meetings with Ms White she discussed Ms Benn’s progress. 

196 Ms Andrew said that the CMM’s workload had been an issue for some time and it was challenging managing midwives who 
work autonomously in the community within an organisation that functions over multiple sites.  Ms Andrew stated that whilst 
acting CMM she spoke to Ms Elmes and Ms White about workload issues on numerous occasions.  At the time of the incident 
she was supervising Ms Benn, reviewing clients at the CMP clinic and attending antenatal/postnatal appointments and births 
due to client demand and staffing shortages.  She was planning, presenting and attending various workshops and between 16 
and 28 March 2010 there were three stillbirths and a 19 week miscarriage.  In addition to managing midwives she undertook 
human resource responsibilities, made presentations, she dealt with conflict resolution, implemented recommendations, she 
was a member of a number of committees and she spent considerable time debriefing and supporting midwives.  She stated 
that this was a stressful period. 

197 Ms Andrew stated that she worked the following hours: 
15 – 21 February 2010, 53.5 hours (plus on-call and re-call); 
22 – 28 February 2010, 52.5 hours (plus on-call and re-call); 
1 – 7 March 2010, 50.25 hours; and 
8 – 14 March 2010, 50 hours. 

Ms Andrew did not record these hours on her time sheet as access to these sheets was difficult and filling them out was tedious 
and she did not have time to do so due to other workload pressures.  Ms Andrew made numerous requests after February 2010 
for support to Ms White regarding her workload and Ms White told her to speak to Ms Hudd for assistance.  When she did, 
Ms Hudd told her that she had also raised workload issues with Ms White and had been told to seek assistance from 
Ms Andrew.  Ms Andrew stated that her workload increased with the removal of Ms Hudd from Ms Benn’s performance 
management process.  Ms Andrew stated that the hours worked by midwives were excessive and additional staff were required 
but it was hard to find staff. 

198 Ms Andrew stated that she was shocked to receive the letter from Ms Elmes indicating the respondent’s intention to terminate 
her.  Her hours were increased on 27 September 2010 and she had been advised of a performance management process on 
4 October 2010.  She had been practicing as a midwife without any restrictions or supervision and without incident and she had 
the impression that the performance management process was the outcome of the investigation. 

199 Ms Andrew questions the appropriateness of the investigation into her conduct, the personnel involved and she maintained 
decisions made against here reflected bias.  For example, Ms White was involved in Ms Benn’s performance management 
process and she was also the investigator.  Ms Andrew believed that the investigation and disciplinary process was inconsistent 
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and the only support she was offered was participation in the employee assistance program.  Ms Andrew also maintained that 
other midwives who have worked for the CMP and who have been found to have failed to follow directives and/or policy have 
not been terminated. 

200 Ms Andrew stated that there are limited employment opportunities for community midwives in Perth.  She applied for a 
clinical midwife position at Armadale Health Service in September 2011 and was advised that although she was the successful 
applicant she was unable to be appointed due to her termination.  Ms Andrew has also applied for positions at Rockingham 
General Hospital and KEMH and she was advised by KEMH that following advice it was not able to offer her employment.  
She is currently working at an agistment venue in return for board and lodgings and she is undertaking some clinical education 
at Murdoch University and at the University of Western Australia.  Ms Andrew stated that there are no restrictions placed on 
her by AHPRA to work as a midwife. 

201 Ms Andrew stated that during the investigation she received a copy of Dr Saunders’ letter, the file note of Ms White’s 
conversation with Ms Bellingham dated 19 July 2010 and a letter from Ms Cudlipp to Ms White dated 24 July 2010.  
Ms Andrew could not recall receiving a phone call from Ms White on 24 May 2010 advising her that a letter alleging 
misconduct was to be sent to her and she stated that she would not have submitted a sentinel event statement at this time if she 
knew that a letter alleging misconduct was being sent to her and she would have sought legal advice.  Ms Andrew denied that 
during the investigation she received a copy of the file note of the conversation with the mother dated 30 June 2010 or a copy 
of the mother’s client notes. 

202 Ms Andrew stated that she had not seen her investigation file before the hearing.  She requested copies of documents in 
February 2011 as part of the conciliation process and not all of the documents in the investigation file were provided to her.  
For example, an email sent by Ms White to Ms Smith, Ms Belotti and Ms Elmes on 3 October 2010 (document 186, item 19).  
Ms Andrew maintained that documents were also missing from the investigation file such as numerous email ‘conversations’ 
she had with Ms White including one about Ms Hudd, the mother’s client notes and records, the mother’s application form, the 
allocation sheet and the file note of Ms White’s conversation with the mother (document 186). 

203 Ms Andrew acknowledged during the investigation that she did not contact Dr Saunders about the mother.  Even though she 
could not recall her exact conversation with Ms Benn about Dr Saunders’ letter she denied stating that the mother was low risk 
and she would approve the mother for a home birth as she follows medical directives. 

204 Ms Andrew attended the midwives meeting on 7 September 2009.  Ms Andrew stated that if a direction was given to follow a 
draft guideline at the meeting it would have been included in these minutes and she did not give any direction to midwives at 
this meeting to follow the draft Inclusion Criteria.  Ms Andrew stated that the Inclusion Criteria which applied at the time the 
mother applied to be on the CMP was the one dated May 2009. 

205 In response to Ms Elmes’ claim that she expected Ms Andrew to be aware of the mother’s status from the allocation sheets 
Ms Andrew stated that at fortnightly midwives meetings they did not always discuss clients because meetings were rotated 
with professional development meetings.  She did not always attend these meetings. 

206 Ms Andrew stated that the mother’s application form for the CMP was dealt with by Ms Hudd.  If Ms Andrew had processed 
her application she would have contacted the mother to obtain further information about her previous pregnancy and depending 
on the mother’s response she would have either refused her entry onto the CMP, referred her to an obstetrician or referred her 
elsewhere. 

207 Ms Andrew stated that if correspondence was received about a client a copy was given to the midwife and the original was 
placed on the client’s file.  Ms Andrew stated that there is now a reminder system in place for any required action such as that 
outlined by Dr Saunders. 

208 Under cross-examination Ms Andrew stated that when Ms Benn approached her with Dr Saunders’ letter she told her that she 
would follow up the care arrangements about her being a domino birth or transferring to a hospital for care.  She did not tell 
Ms Benn that the mother was low risk and that she would support a home birth but she did tell her that she would email 
Dr Saunders but she did not do so.  Ms Andrew had no conversations with Ms Cudlipp about the mother.  Ms Andrew stated 
that she was unaware that Ms Benn did not attend team meetings during her performance management process.  Ms Andrew 
stated that at the time of the incident many policies were being reviewed, reformulated and updated.  Ms Andrew said that the 
workload of CMP midwives between January 2010 and April 2010 was intense and it was a stressful time as there had been a 
spate of unfortunate events.  Ms Andrew stated that communication between midwives and backup midwives was a dual 
responsibility and depended on who generated information. 

209 Ms Andrew described Ms Benn as honest and loyal, she stated that it was Ms Benn’s usual practice to consult with her, other 
midwives and obstetricians about clients and she stated that Ms Benn provided good care for women who were low risk.  
Ms Andrew was aware that Ms Benn was stressed prior to the incident and she gave her encouragement and told her she was 
doing well.  Ms Andrew believed that Ms Benn’s workload was reduced during February and March 2010.  Ms Benn had to 
notify Ms Cudlipp or Ms Andrew every four hours if a client was in labour for a second birth.  Ms Andrew was aware that 
Ms Benn had previous issues with her documentation. 

210 Ms Andrew stated that Ms Cudlipp should have spoken to the mother about birthing in hospital and to Ms Benn about this.  If 
there was no response from Ms Benn by the 38 week visit and if no decision was made where to birth, Ms Cudlipp as backup 
midwife should have raised this issue again with Ms Benn.  If there was no response then she or the CMC should have been 
contacted.  If this was not possible then Dr Saunders should have been contacted.  Ms Andrew stated that as the backup 
midwife Ms Cudlipp should have ensured that there was a proper care plan in place for the mother and if Ms Benn did not act 
on this issue then Ms Andrew or Ms Hudd should have been approached. 

211 Ms Andrew said that her comment about seeking further clarification from Dr Saunders when she spoke to Ms Benn was about 
antenatal care. 
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212 Ms Andrew stated that when she received a text from Ms Benn on the evening of 29 April 2010 telling her that the mother had 
been sent home to have her baby she assumed at the time that consultation had occurred and appropriate care arrangements 
were in place for the mother.  Ms Andrew stated that the mother was under the care of two midwives who were accountable for 
their practice and it was not possible for her to oversee all CMP clients and all the provision of care to clients by all midwives.  
Ms Andrew stated that it was Ms Benn and Ms Cudlipp’s responsibility to follow up on Dr Saunders’ recommendation.  
During Ms Andrew’s discussion with Ms White on 30 April 2010 she acknowledged some responsibility for not following up 
with Dr Saunders. 

213 Under re-examination Ms Andrew agreed that meetings held with Ms Benn about her performance management process 
contributed to her workload and she stated some of these meetings were cancelled due to workload issues. 
Karen Kruit 

214 Ms Kruit has been a midwife since 1990.  Ms Kruit met Ms Andrew in 1997 at KEMH and they worked together on the labour 
and birthing suite.  Ms Kruit was appointed as the CMM in January 2006. 

215 Ms Kruit stated that Ms Andrew maintained high standards of care and sets an example to her colleagues on how to practice 
safely within a multi-disciplinary team.  When Ms Kruit was Ms Andrew’s manager she followed policies, guidelines and 
directives and she consulted as appropriate with obstetricians.  Ms Kruit stated that it would be unlikely that Ms Andrew would 
knowingly fail to follow a directive. 

216 Ms Kruit stated that the allocation sheet was managed by the CMM up to 2008 as there was no CMC and the CMC took on this 
role when this position was established.  Ms Kruit stated that where a woman’s care indicated that she was to birth in hospital 
as a domino birth but was still eligible for CMP care she remained under the primary midwife for her antenatal and postnatal 
care.  Only a small percentage of women fell into this category.  Ms Kruit stated that a client who changed to a domino birth 
would still have a backup midwife to be available if the primary midwife was unavailable.  The allocation sheet was a snapshot 
of the workloads of midwives and a review of the movement of clients coming in and out of the CMP and Ms Kruit stated that 
if a client on the allocation sheet had domino in brackets after her name the client was still managed in the same way as other 
clients. 

217 Ms Kruit was aware of the pressure Ms Andrew and other midwives were working under during 2009 and 2010 and 
Ms Andrew was particularly stressed due to the excessive hours she was working. 

218 Ms Kruit described Ms Cudlipp as professional, punctual and a person who adhered to policies and procedures.  Ms Kruit 
stated that if a backup midwife had a concern about the care of a client it was up to them to discuss it with the primary midwife 
or with the manager and if an issue was raised with the primary midwife and a satisfactory outcome was achieved there would 
be no necessity to enquire further or escalate the issue.  Ms Kruit stated that she is aware of many incidences where an 
obstetrician’s recommendation that a client give birth in hospital was reversed as a result of consultation between the midwife 
and the obstetrician. 
Marilyn Allen 

219 Ms Allen has been a midwife for 19 years and she has worked with the CMP for 14 years. 
220 Ms Allen has known Ms Benn for three years whilst working with her on the CMP and they attended a small number of births 

together.  She stated that Ms Benn was a very competent, caring midwife who loved working at the CMP.  She worked with 
clients in a partnership built on communication and trust and she encouraged clients to undertake research so they could make 
informed choices.  At births Ms Allen attended with her as her backup midwife she worked in a skilled and respectful manner.  
Ms Allen stated that Ms Benn followed orders and directives, which was evidenced by the good outcomes she had at the CMP 
and she was a good team member who was honest, skilled and competent.  Ms Allen said that when she was supervised this 
undermined Ms Benn’s confidence, she was unhappy and she appeared stressed. 

221 Ms Allen has worked with Ms Andrew since 2006.  In March 2010 Ms Allen noticed that Ms Andrew’s workload was heavy 
and she appeared stressed trying to keep up and Ms Allen raised this issue with Ms White.  Ms Allen stated that Ms Andrew is 
an excellent midwife who works diligently in partnership with her team to provide a quality service.  Ms Andrew showed 
expertise in effectively communicating with colleagues with and she is a skilled competent midwife who promoted safe work 
practices.  Ms Allen stated that Ms Andrew did not flout policy, she was a ‘stickler’ for doing the right thing, she follows 
policies and/or directives to the letter and she is very particular and thorough. 

222 Ms Allen stated that if a recommendation was made by a medical practitioner about a client she would discuss this with the 
client as she is the one who will make any decision and then raise the issue with the doctor.  A final decision would then be 
made based on informed consent. 

223 Under cross-examination Ms Allen stated that if a recommendation was given by an obstetrician for a client not to birth at 
home she would clarify this with the obstetrician.  If the primary midwife was unavailable to deal with this then the backup 
midwife would step in to liaise.  Ms Allen stated that the primary midwife had responsibility to ensure that everything was in 
order with a client and the backup midwife would check if something was omitted, through discussion.  Ms Allen state that it 
was unprofessional to go above the midwife if she was told the issue was being addressed. 

224 Ms Allen stated that at weekly team meetings cases may be discussed and views exchanged about births but birth plans were 
not generally discussed between primary and backup midwives. 

225 Ms Allen described Ms Cudlipp as an exceptional midwife with good communication skills. 
226 Ms Allen stated that since the incident midwives have to acknowledge that they have received copies of CMP policies and 

there has been a stricter implementation and checking of activities and documentation. 
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227 Ms Allen stated that a full time workload for a midwife is four clients.  Ms Allen stated that between March and May 2010 it 
was busy and midwives often worked over their rostered hours and in March and April 2010 midwives who worked greater 
than 76 hours per fortnight did not get time off in lieu.  In April 2011 hours worked by midwives was limited to 76 per 
fortnight.   

228 Ms Allen stated that a midwife must follow up the recommendation or a directive of an obstetrician but it was the mother who 
decided on her birth plan. 
Susan Cudlipp 

229 Ms Cudlipp is currently employed at the Armadale Health Service as a casual midwife. 
230 Ms Cudlipp maintained that her role in the mother’s pregnancy was minor and as the backup midwife her role was to support 

the primary midwife.  Ms Cudlipp saw the entry from Dr Saunders in the notes when she visited the mother on 19 March 2010 
and she claimed this entry was ambiguous as he asked the primary midwife to let him know the mother’s plans where she was 
to deliver, indicating the mother had a choice.  This belief was reinforced by information from the mother and Ms Benn.  The 
mother told Ms Cudlipp that she ‘may’ be birthing in hospital but had not yet decided and after dealing with the mother’s anger 
against Dr Saunders and supporting him, through paraphrasing what she said he told her, Ms Cudlipp gave the mother 
information about both options.  Ms Cudlipp gave her unbiased information about how CMP midwives could support her 
during a domino birth in hospital or birth at home and she never tried to persuade the mother either way.  Ms Benn also told 
her that the situation was being discussed between Ms Andrew and Dr Saunders. 

231 Ms Cudlipp stated that a number of factors contributed to a break down in normal communication processes that may have 
prevented a home birth occurring.  Ms Benn was being performance managed and was told to keep this confidential and she 
avoided contact with her team including Ms Cudlipp and Ms Melissa Buck.  As a result team meetings were not held in the 
period leading up to the birth.  At these meetings primary and backup midwives discuss cases and concerns and Ms Cudlipp 
would have had a clearer picture of what had occurred with the mother.  The one meeting they had on 12 April 2010 was taken 
up by Ms Benn explaining her performance management process and discussing the stress she had been under in not being 
allowed to discuss the process.  Ms Cudlipp was therefore unaware Ms Benn was being performance managed at the time of 
her visits to the mother. 

232 Ms Cudlipp maintained that Dr Saunders’ notes caused confusion about whether the mother had a choice where to birth.  The 
mother believed she still had a choice and there had been several visits between the mother’s appointment with Dr Saunders 
and Ms Cudlipp’s backup visit during which she remained on the home birth program. 

233 Ms Cudlipp stated that when Dr Saunders’ clearer direction which was contained in his letter was given to Ms Andrew she 
should have been removed from the home birth program at that point. 

234 Ms Cudlipp stated that the practice of collaborative negotiations between primary midwives and doctors is common practice in 
the CMP program and in many cases the doctor initially disallows a home birth then after further discussion allows it to go 
ahead.  If a mother is removed from the program a collaborative process takes place and negotiations about where the birth will 
occur.  The information given to her by the mother and Ms Benn led Ms Cudlipp to believe this was occurring in this case. 

235 Ms Cudlipp was reluctant to interfere in the discussions between Ms Benn, Dr Saunders and Ms Andrew.  The CMP policy 
Role of the Backup Midwife states that the backup midwife only intervenes if the primary midwife is unavailable or if the 
situation is urgent and in this situation the primary midwife was available and the situation was not urgent with some weeks 
before the mother’s due date of birth.  Ms Cudlipp thought that it was not her place to interfere when the CMP manager was 
involved and she believed she would be reprimanded if she did so. 

236 Ms Cudlipp stated that the lack of communication with backup midwives was a significant factor.  The backup midwife is not 
sent copies of correspondence or the results of clients allocated to a primary midwife and Dr Saunders’ letter was sent to the 
CMP and addressed to Ms Benn as the primary midwife.  Ms Benn assured her that the matter was being dealt with by 
Ms Andrew who was to negotiate with Dr Saunders and this did not give her cause to question or think that she needed to take 
any further action.  Ms Cudlipp maintains that if a backup midwife is to be held accountable and expected to intervene in 
negotiations they should be fully informed and included in all correspondence. 

237 Ms Cudlipp stated that when KEMH sent the mother home to give birth while she was in the early stage of labour this was 
confirmation in her mind that the mother had permission to birth at home.  Doctors at KEMH had access to her notes and 
Dr Saunders’ letter and would not have sent her home if a home birth was not approved.  MFAU did not contact her or the 
primary midwife even though the mother was close to labour commencing and she therefore believed the mother had been 
cleared for a home birth. 

238 Ms Cudlipp stated that many CMP policies were being developed at the time of the incident and the lack of clear policies was 
another factor why the mother was allowed to birth at home.  Several CMP systems have also changed since the incident after 
Ms Hudd performed a case review and made several recommendations.  Another factor was the heavy workload of CMP 
midwives and managers. 

239 Ms Cudlipp assessed Ms Benn between 2 March 2010 and 19 April 2010 and she was asked to comment on her competency 
relating to two births she attended as Ms Benn’s backup midwife on 23 March 2010 and 19 April 2010. 

240 Ms Benn phoned Ms Cudlipp during her 34 week visit with the mother to arrange a time for Ms Cudlipp to visit as the backup 
midwife and if a hospital birth was planned it is not the usual practice to arrange a backup midwife to visit as hospital staff 
provide backup.  Ms Benn gave her no indication that anything other than a home birth was being planned.  Ms Benn did not 
discuss Dr Saunders’ entry in the mother’s client notes, nor did she mention his letter expanding on his reasons for advising 
against a home birth.  Ms Cudlipp arranged and attended the 36 week appointment on 19 March 2012 with the expectation that 
this was a routine backup visit and home was the planned place of birth.  At this meeting the mother was very distressed about 
her meeting with Dr Saunders and she said that she might be birthing in hospital and she had been told she could choose to 
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birth in hospital or at home.  They discussed both options and debriefed on her feelings surrounding her meeting with 
Dr Saunders and her concerns.  Ms Cudlipp read the notes from the first birth which stated that the first baby had been 
‘unexpectedly’ in need of resuscitation but had recovered well and the cause was not determined but that it was ‘an isolated 
and unexpected event which was not likely to recur’.  This was the first time she had met this client and had no prior 
knowledge about her.  The mother had built up a relationship with Ms Benn and Ms Cudlipp’s role was as backup support and 
Ms Benn would have discussed her wishes and concerns with her.  Unless requested to do so the backup midwife will not give 
an opinion or change plans, except in urgent situations such as discovering a clinical anomaly or medical problem, and 
Ms Cudlipp believed that she conducted herself professionally and appropriately, answering the mother’s questions in an 
unbiased manner as they arose when discussing options with her.  Ms Cudlipp understood that at the time of her visit the 
mother still had the option to have a home birth on the CMP and that further consultation was taking place.  Ms Cudlipp stated 
that at this appointment the mother’s main concern was that if she birthed at home the backup midwife might not arrive in time 
for the birth so she reassured her that if she did birth at home she would attend at the same time as Ms Benn.  Ms Cudlipp told 
the mother that the CMP would support her during a hospital birth and she needed to make a decision and discuss her plans 
with Ms Benn.  Ms Cudlipp stated that this appointment lasted 1.5 hours, roughly twice as long as usual, and she was therefore 
less thorough than usual when writing her notes of this meeting.  Ms Cudlipp stated that the mother wanted to have a home 
birth, she told Ms Cudlipp she was told she had permission to choose this option and Ms Cudlipp stated that she did not coerce 
or sway the mother to make her decision one way or the other.  Ms Cudlipp had a genuine belief that the mother was still 
approved for the CMP home birth program when she saw her and she therefore supported her. 

241 After this visit Ms Cudlipp phoned Ms Benn and asked what she had done about Dr Saunders’ notation in the mother’s file.  
Ms Benn told her that she had discussed it with Ms Andrew and Ms Andrew had supported the mother’s desire to birth at home 
and she said that Ms Andrew would discuss this with Dr Saunders.  Ms Cudlipp did not question why Ms Benn had not 
discussed this with Dr Saunders but she accepted that she had raised the issue with Ms Andrew who had undertaken to deal 
with it. 

242 Ms Cudlipp stated that when she had primary clients whose place of birth had been in doubt as the primary midwife she 
consulted the client and obstetrician.  At no time has she ever disregarded a doctor’s orders but she has discussed various 
options and possibilities to achieve an acceptable outcome.  When clients were told they had to birth in hospital, after 
consultation, three of them were given clearance to birth at home by their obstetrician.  Ms Cudlipp believed that the mother 
was still approved for a home birth because she had been told that consultation was taking place, she was not informed that it 
had not taken place and the mother was still on the list for, and receiving routine care for, a planned home birth.  Ms Cudlipp 
stated that it is her experience that when a client changes to domino care it occurs after discussion with the manager and 
removal of a woman from the CMP is the manager’s decision and follows a set procedure.  It would have to be an urgent and 
extreme situation for any midwife to take that action halfway through a pregnancy without discussing it with her manager. 

243 Ms Cudlipp maintained that the culture of practice within the CMP was that midwives did not interfere with each other’s 
management of their primary clients. 

244 At Ms Cudlipp’s further antenatal visit with the mother on 7 April 2010, as Ms Benn was unwell, there were no concerning 
features about the pregnancy.  Ms Cudlipp asked the mother what her plans were and she replied that she still had not made up 
her mind.  Ms Cudlipp did not have time for a lengthy discussion but the mother’s statement further reinforced to her that a 
home birth had been approved by the CMP and she was still deciding what she wanted to do.  Ms Cudlipp phoned Ms Benn 
after this visit.  Ms Benn had arranged for the mother to have an ultrasound and she told Ms Cudlipp during this conversation 
that ‘[the mother] keeps changing her mind’.  At no time did she tell Ms Cudlipp that a home birth had been declined or that 
the mother had been removed from the CMP.  Given that she did not outrank Ms Benn and Ms Andrew and as she had been 
told the matter was under consultation she did not take any further action. 

245 On 29 April 2010 Ms Benn told her that the mother had gone home from MFAU and she was in early labour as it is usual to 
alert each other that they are likely to call them later when a birth is likely to happen.  Again Ms Benn raised no concerns that 
the mother should not birth at home.  By midnight, three hours after her discharge from MFAU, the mother was in labour and 
called Ms Benn to give her notice that she would be needed to attend soon.  Ms Benn called her around 1.00 am to say she was 
heading to the mother’s house and Ms Cudlipp arrived a few minutes ahead of Ms Benn.  As she was under the impression that 
a home birth had been approved she attended the birth as backup midwife when asked to do so. 

246 Ms Cudlipp did not realise that her notes would be taken out of context and other meanings construed from them that were 
never intended.  She was also completely unprepared for her only interview with Ms White and Ms Belotti having been given 
very little notice after returning from six weeks’ leave.  She also did not have time to meet her representative to review the 
allegation against her prior to this meeting.  After two further allegations were put to her, that she failed to follow up on 
Dr Saunders’ order and she failed to ensure Ms Benn travelled in the ambulance with the baby, they were subsequently 
dropped. 

247 Ms Cudlipp stated there were matters taken into consideration by the investigative team which she believes were irrelevant.  
She believes the respondent made assumptions about her philosophical beliefs and took into account hearsay evidence from 
others that she had influenced the mother’s decision to birth at home.  The mother and Ms Tomlinson could have verified her 
claim that she had not influenced the mother’s decision but they were not interviewed.  Ms White’s notes of her telephone 
conversation with the mother also state that midwives did not push her to have a home birth. 

248 Ms Cudlipp believes that the interview held on 29 June 2010 and the investigation which followed was flawed and biased.  
Ms Cudlipp maintained that the quotes relied upon by the respondent to form the view that she had misconducted herself are 
incomplete, taken out of context, not in sequence, some quotes relate to general comments and not what was said verbatim and 
one was a direct quote from the notes about the birth of the mother’s first baby.  Ms White and Ms Belotti continued to 
interpret words that she had written in the notes and isolated pieces of what she had said in the interviews out of context and 
they put their own interpretation on them.  Ms Cudlipp maintains that the main evidence against her was the one sentence she 
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wrote in the mother’s client notes ‘reassured that I support her to homebirth’.  Ms Cudlipp acknowledges that this wording was 
unwisely chosen, but she made this comment based on her genuine belief that the mother had been given the option to choose 
to birth either at home or hospital and she wanted a home birth.  Ms Cudlipp’s comment that ‘if you want a home birth, I will 
support you’ was in response to the mother’s fear that if she chose to have a home birth only one midwife would turn up on 
time and these notes are left in the mother’s home and it is written for her as much as the record.  As the notes are kept in the 
home she also did not have an opportunity to record her telephone conversation with Ms Benn in them.  The second 
misinterpretation is what she said in support of Dr Saunders to diffuse the mother’s anger.  The words ‘sometimes we get over 
cautious’ were words the mother said the doctor had used and Ms Cudlipp was paraphrasing these words to explain 
Dr Saunders’ reason for saying this and she was trying to support him.  A third misinterpretation was the words she stated at 
the meeting on 29 June 2010 ‘looking at you today I can see no reason why you should not have a homebirth’.  Ms Cudlipp 
was reflecting that the mother was healthy and experiencing a normal pregnancy without any complications and as Ms Cudlipp 
believed the mother had been given the choice to birth at home and was deciding what to do, this was a reasonable statement.  
Ms Cudlipp also told the mother she needed to decide and discuss further with her primary midwife as it was not her choice to 
make and that if the mother birthed in hospital, the CMP would support her there. 

249 Ms Cudlipp believed she was disadvantaged as the notes of her interview on 29 June 2010 were not given to her until 
7 October 2010 when she was given her Notice of Intention to Terminate Contract letter.  Ms Cudlipp disputes some of the 
notes of this meeting and what Ms White and Ms Belotti claimed she said at this meeting.  Ms Cudlipp claims that things said 
separately by her were joined together to fit the allegations and the investigator’s biased view of what occurred.  An example 
of this was the statement in the notes that she said ‘if you want a home birth, I will support you’.  This reference to Ms Cudlipp 
supporting a home birth by being there early was separated from that context and connected to ‘there does not appear to be any 
reason not to have the baby at home’ by the words ‘SC [Susan Cudlipp] then said’.  Ms Cudlipp stated that this is not true and 
was never said in this context.  The reference in the notes to ‘SC stated “[e]ven at that point I didn’t think there should have 
been a problem with the baby, she was surprised the first baby needed resuscitation”’ was paraphrasing the words of 
Dr Saunders recounted by the mother.  The notes also refer to ‘SC stated that she said to [the mother] at the visit “I said to her I 
can’t see a reason this (resusc) would reoccur”’ and that it was an “unexplained, unexpected, isolated event”’ and Ms Cudlipp 
stated that this was taken from the notes she had just read.  The reference in the notes to ‘SC further said “I can’t see why it 
would happen again”’, was paraphrasing the words of Dr Saunders recounted by the mother and ‘I am surprised Dr Saunders 
has taken this position, it is not like him to say these things’ was said in support and defence of Dr Saunders and she believes 
she used the words ‘it is not like him to upset someone’.  The reference in the notes to ‘SC then said “if you want a home birth, 
I will support you”’ was said in the context of addressing the mother’s concerns that she would be late in arriving as a backup 
midwife.  The reference in the notes to ‘[the mother] stated that Dr Saunders had said that they had had a few bad outcomes 
recently and that they were being overly cautious’ was paraphrasing the words of Dr Saunders recounted by the mother.  The 
reference in the notes to ‘FB [Ms Belotti] said that it appeared from the fifth paragraph of her written statement, she was 
convincing the patient [the mother] that the Doctor was being over cautious and that she (SC) reassured her that she should 
birth at home.  SC said from reading the notes, it appeared that way, but it was a very long (1.5 hour) discussion’ was words 
being taken out of context and she was paraphrasing Dr Saunders’s words as recounted by the mother.  The reference in the 
notes to ‘SC said she told [the mother] that it was her choice, she needed to make the decision and that she would support her 
either way’ was stated because the mother told Ms Cudlipp she had been given a choice. 

250 Ms Cudlipp maintained that as investigator Ms White had a conflict of interest.  She also has had very little clinical experience 
and no experience of home birth sufficient to fully understand Ms Cudlipp’s position.  Ms Belotti, Ms Smith and Ms Elmes 
also have little understanding of the role of a CMP midwife. 

251 Ms Cudlipp disputes Ms White’s claim that a CMP client can only transfer to be a domino client following agreement with an 
obstetrician as all CMP clients can transfer to hospital care at any point. 

252 Ms Cudlipp believes that the decision to terminate her was made before her termination occurred on 9 November 2010.  In 
emails between the investigation team dated 4 November 2010, Ms Smith and Ms Belotti sent emails to Ms Elmes at 12.30 pm 
disregarding points made in her submission of 2 November 2010 and making erroneous assumptions about the relationship 
between midwife and doctor, assuming it to be the same as that of a doctor and nurse which it is not. 

253 Ms Cudlipp claimed that as the primary midwife Ms Benn was responsible to keep her as backup midwife fully informed of 
any important facts and Ms Benn acknowledged that she did not follow up with Ms Andrew about the outcome of discussions 
with Dr Saunders, which was her responsibility.  Ms Benn stated that she assumed the mother was going to have a hospital 
birth yet she did not document or plan this. 

254 On 24 July 2010 Ms Cudlipp sent Ms White a letter following a telephone conversation they had but she never responded to 
the questions she asked in this letter.  Ms Cudlipp stated that it took five weeks, after being told that further allegations were to 
be put to her, to receive these allegations and she requested meetings with Ms White and Ms Belotti during this period and 
meetings were planned and then cancelled. 

255 Ms Cudlipp stated that Ms White did not take into account her workload at the time of the incident which included attending 
seven births in April 2010 as well as providing ante and postnatal care for her clients.  Several clients over that period required 
more than the normal amount of care, she attended five births in March in addition to her case load and there were ongoing 
episodes of care and booking new clients.  She worked 60 hours per fortnight and a full workload for these hours was three 
primary and three backup clients.  In April 2010 she had four primary and four backup clients.  Ms Cudlipp maintained that all 
of her responses to the respondent during the investigation referred to her being busy. 

256 There is no evidence Ms Cudlipp failed to question Dr Saunders’ recommendation with Ms Benn and that she failed to provide 
the mother with appropriate advice that she could not have a home birth as she was under the belief that this was still 
negotiable.  There was also no evidence that she supported a home birth in defiance of Dr Saunders’ advice and that she unduly 
influenced the mother’s decision. 
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257 Ms Cudlipp maintains that the notes made by Ms Tomlinson of her visits with the mother on 17 February 2010, 28 February 
2010, 10 March 2010, 24 March 2010 and 28 March 2010 demonstrate that the mother was allowed to continue routine care 
for a home birth.  At no time was this plan changed and her notes confirm that the mother was told Ms Andrew had given 
permission for this to occur which was in accord with Ms Cudlipp’s understanding.  Ms Cudlipp maintained that there were 
numerous references to the presence of Ms Tomlinson being at visits with the mother including Ms Cudlipp’s sentinel event 
statement, the birth notes and Ms Benn’s notes. 

258 Ms Cudlipp maintains that her behaviour with respect to this incident was an isolated incident of miscommunication based on 
her reasonable belief that the mother had permission to remain on the home birth program and as such was a minor breach 
rather than gross misconduct.  She has an unblemished record of service of 15 years with the respondent and 30 years in total 
as a midwife and the incident would have been more appropriately managed using other disciplinary options. 

259 Ms Cudlipp maintained that the mother was aware that a domino hospital birth was open to her and she knew that Ms Benn 
would be available to assist her if she chose to birth in hospital.  Ms Cudlipp stated that the process for determining the place 
of birth was by consultation however the need to consult about place of birth is unusual and would only occur if there were 
changes during the pregnancy.  Ms Cudlipp stated that in hindsight she would have made a more accurate entry into the 
mother’s client notes of 19 March 2010 and if she was aware of the stress on Ms Benn she would have been alerted to check on 
her actions.  She may have also spoken to Ms Andrew. 

260 Ms Cudlipp stated that in early 2010 Ms Benn was nervous, shaking, tearful and not herself and she asked her if she was okay 
and in response she said she could not talk about it.  Even though Ms Benn attended monthly meetings she did not say much.  
Ms Cudlipp stated that she did not have any concerns about Ms Benn’s clinical skills and competence and she had a good 
working relationship with her. 

261 Ms Cudlipp stated that soon after the birth Ms Andrew, on behalf of Ms White, asked her to write her account of events 
surrounding the birth in case there was a sentinel event and she provided this soon after to Ms Wenban.  On 24 June 2010 she 
was advised by Ms White that she was to receive a letter about the incident and a meeting was arranged for 29 June 2010. 

262 Ms Cudlipp stated that when she received the intention to terminate letter at a meeting on 7 October 2010 it was the first time it 
was alleged that she had ‘knowingly’ disregarded Dr Saunders’ recommendation.  Ms Cudlipp maintained that she was never 
told what the reference to ‘knowingly’ was and what the allegation against her meant.  Ms Cudlipp stated that if this allegation 
had been put to her prior to receiving the notice of intention to terminate letter she would have responded differently to the 
allegations against her and she stated that she would never deliberately disregard a doctor’s instruction. 

263 Ms Cudlipp stated that the notes of Ms White’s discussion with the mother were different to that contained in the document 
which was initially given to her when she was sent further allegations. 

264 Ms Cudlipp maintained that issues she raised in her response to the second allegations against her, that is, her workload, stress 
levels of Ms Benn and Ms Andrew, MFAU being involved and other reasons were not given due consideration during the 
investigation as there was no documentation confirming that these issues were reviewed. 

265 Ms Cudlipp stated that her suspension and termination has had a significant deleterious impact on her.  She is devastated and it 
is the worst thing she has had to undergo and it has affected her personally and professionally as well as her family.  She has 
had to seek medical treatment for depression, she has suffered professional embarrassment and she is restricted with respect to 
her work options.  Her termination has had a disastrous impact on her financial situation and she had to leave the job she loves.  
She also had to abandon clients as well as the mother which compounded her distress.  It has also impacted on her role as a 
mother and a wife and on her three children who have a disability.  Ms Cudlipp wants her status reinstated as well as 
reinstatement to her previous position. 

266 Under cross-examination Ms Cudlipp stated that the performance management process Ms Benn was subject to destroyed her 
confidence and she noticed a change in Ms Benn’s demeanour during this process. 

267 Ms Cudlipp stated that she did not consult Dr Saunders because a backup midwife does not normally do so.  When it was put 
to Ms Cudlipp that she supported the mother to birth at home given she attended the birth she stated that she understood a 
home birth had been approved and she was requested to attend the birth and did so.  Ms Cudlipp denied that the mother was 
denied a home birth.  Ms Benn had made notes in the mother’s client notes about preparations for a home birth and the mother 
told her that she had been given permission to have a home birth. 

268 Ms Cudlipp stated that even though she did not tell the mother she was not permitted to birth at home whilst on the CMP she 
discussed Dr Saunders’ conversation with her, her discussions with Ms Benn, her feelings and options and she stated that she 
told her that she would support her if she was to birth in hospital.  Ms Cudlipp was not told the mother did not qualify to be on 
the CMP and she stated that the Inclusion Criteria which applied at the time to CMP clients did not include a mother with her 
previous problems not being allowed onto the CMP.  Ms Cudlipp understood that the mother was still on the CMP for a home 
birth and permission had been sought for this and Ms Cudlipp agreed that she would turn up early to be at the birth if the 
mother was to birth at home and she supported a home birth if the mother decided to have one. 

269 Ms Cudlipp contests Ms Tomlinson’s evidence that at the visit on 19 March 2010 the mother decided to have a home birth 
after speaking to Ms Cudlipp.  Ms Cudlipp stated that the mother told her that she had permission to birth at home if she chose 
to do so after having a discussion with Ms Benn.  Ms Cudlipp understood that Ms Andrew would support the mother’s desire 
to birth at home and she continued to support the mother’s choice to birth at home because of Ms Benn’s discussion with 
Ms Andrew.  Ms Cudlipp stated that after visiting the mother at 38 weeks she spoke to Ms Benn and was told that the mother 
would continue with a home birth as she had decided to have her baby at home.  Ms Benn did not tell her that there was an 
issue with Ms Andrew following up with Dr Saunders.  Ms Cudlipp did not ask Ms Benn about the outcome of her discussion 
with Ms Andrew and Ms Cudlipp stated that she was satisfied with Ms Benn’s response when she asked her about the mother’s 
birth plan. 
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270 Ms Cudlipp stated that she was aware that Ms Benn’s performance management related to documentation and clinical care 
during birth and Ms Cudlipp stated by the time she was aware of this the mother was not in the forefront of her mind.  As she 
had been satisfied with the answers about the mother by Ms Benn she had no reason to consider the mother again. 

271 Ms Cudlipp agreed that the Australian College of Midwives Consultation and Referral Guidelines do not distinguish between 
the roles and responsibilities of a backup midwife and primary midwife but Ms Cudlipp stated that she did not ignore the 
necessity for consultation because she followed up the mother’s care plan twice with Ms Benn and she was unaware that 
neither Ms Benn nor Ms Andrew had consulted Dr Saunders. 

272 Ms Cudlipp maintained that if she had seen Dr Saunders’ letter as opposed to his notes in the mother’s client notes she would 
have ensured that consultation had occurred as his letter was clearer than what he had written in the mother’s client notes. 

273 Ms Cudlipp disagreed that she did not rely on an excessive workload and long work hours during the investigation as 
mitigating factors about the nature of her consultations with the mother.  On several occasions in her responses Ms Cudlipp 
mentioned that she was busy and dealing with high acuity patients.  Her statement dated 25 June 2010 refers to ‘[at] this time 
both Michelle and I were quite busy and Michelle was also under some stress due to other work-related conditions’, in the file 
note of the meeting on 29 June 2010 it was noted that she said at the meeting that ‘the acuity was high and they were all busy’ 
and an undated letter from Ms Cudlipp to Ms White in response to Ms White’s letter of 13 September 2010 containing the 
further allegations refers to her visit with the mother on 7 April 2010 being a quick appointment ‘due to my own acuity’.  
Ms Cudlipp agreed that she did not raise as mitigation in any of her responses during the investigation that her workload or 
working hours prevented her from consulting about the mother.  Ms Cudlipp stated that she did not raise the issue of excessive 
hours being worked with Ms Andrew as steps were being taken to deal with this and management was aware of excessive 
hours worked by midwives in the CMP. 

274 Ms Cudlipp stated that responding to the allegations was difficult because the goal posts and allegations kept changing. 
275 Under re-examination Ms Cudlipp stated that if a hospital birth was the only option for the mother she would have talked about 

this in the context of being available for the mother as a midwife if Ms Benn was unavailable.  At the 36 week visit with the 
mother Ms Cudlipp talked to her about a hospital birth if the mother chose this option and they talked about what happened at 
the hospital and birthing.  Ms Cudlipp stated that they discussed birthing at KEMH and that both she and Ms Benn could be 
her midwives and if the mother chose not to birth in KEMH either could be a support person.  After the mother told 
Ms Cudlipp she was aware she had a choice to birth at home she spoke to Ms Benn and verified this and she was told that she 
could continue on the programme and she understood Ms Andrew would discuss this with Dr Saunders. 

276 Ms Cudlipp stated that on the allocation sheets the mother would have remained on the list whether she was a domino birth or 
not and domino would not necessarily have been included after her name given the change in where she was to birth occurred 
after she entered the CMP.  Ms Cudlipp stated that even when a client decided to birth in hospital the word domino is not 
always included against the client’s name on the allocation sheets and Ms Cudlipp was given allocation sheets as they were 
upgraded and they reflected each midwife’s workload.  Ms Cudlipp stated that at least one of her clients on the allocation sheet 
dated 26 February 2010 was changed to a domino client after commencing on the CMP and this is not noted on the sheet.  
Ms Cudlipp stated that if a client changed to a domino birth she would verbally notify the manager and the backup midwife 
and updated allocation sheets were usually presented to midwives at monthly full team meetings not in the regional team 
meetings.  Ms Cudlipp stated that administrative staff typed up and printed off the allocation sheets. 

277 Ms Cudlipp stated that management was aware how many clients she had but would not always understand the workload with 
each individual client and Ms Cudlipp was unaware if Ms White reviewed the time cards of the hours she worked.  Ms Cudlipp 
stated that midwives’ workloads was an ongoing issue at the CMP as client numbers increased as part of a deliberate policy 
and even though some relief midwives had been appointed it took time for them to become familiar with the CMP.  
Ms Cudlipp stated that timesheets were submitted fortnightly and it was difficult to work within her rostered hours.  
Ms Cudlipp stated that she required approval to work excess hours and if she needed to do so she telephoned Ms Hudd or 
Ms Andrew and it was generally approved and she did this once or twice a fortnight.  Ms Cudlipp stated that Ms Andrew and 
Ms Hudd were aware of how busy midwives were. 

278 Ms Cudlipp stated that the CMM and the CMC have the power to remove a client from the CMP and a letter would be sent to 
the client by the CMM or the CMC.  Ms Cudlipp understands that the criteria for entry to the CMP have now changed and the 
policy for receiving doctor’s letters and reviewing results has been changed.  Ms Cudlipp conceded that policy changes were 
ongoing however dramatic changes had been made to policies since this incident.  Ms Cudlipp maintained that the CMP was 
an evolving model of care and it was based on autonomy and professionalism where midwives show each other professional 
courtesy and respect in relation to their work practices. 
Jasmyne Tomlinson 

279 Ms Tomlinson was a student midwife when she participated in monitoring the mother’s pregnancy, the birth and the post-natal 
period.  Ms Tomlinson kept notes of the visits she attended with the mother (document 164).  Ms Tomlinson stated that at a 
visit with the mother on 28 February 2010 a birth plan was discussed but she could not recall any discussion about the mother 
having a hospital birth during this visit.  Ms Tomlinson stated that Ms Benn told her and the mother that she and Ms Andrew 
were happy for the mother to birth at home. 

280 Ms Tomlinson’s reference to a ‘KEMH tour’ in her notes of the visit on 28 February 2010 related to the standard process of a 
client visiting KEMH for orientation in case she needed to be transferred to hospital during birth.  Ms Tomlinson could not 
recall any discussion about a birth plan during her visit with the mother on 10 March 2010 and she could not recall any 
discussion about where the mother was to give birth at the visit on 24 March 2010. 



148 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 93 W.A.I.G. 
 

Melissa Buck 
281 Ms Buck qualified as a midwife in 1998.  Ms Buck has been employed as a CMP midwife since December 2009 and she 

worked in the East Team with Ms Benn and Ms Cudlipp from April 2010.  Ms Buck also worked with Ms Cudlipp and 
Ms Benn at Swan Districts Hospital. 

282 Ms Buck stated that Ms Cudlipp is an exceptional midwife and her knowledge and skills are highly valued by midwives.  
Ms Buck stated that both Ms Cudlipp and Ms Benn frequently attended antenatal appointments with a client and liaised and 
consulted with doctors, which is not the practice of all midwives.  Ms Buck stated that Ms Cudlipp was backup midwife for a 
number of births with Ms Buck and they had open communication and discussed client management if necessary. 

283 Ms Buck stated that the client has a backup midwife if the mother or baby needs resuscitation not to have any input into the 
primary midwife’s midwifery care.  This has since improved and evolved into more collaboration between the primary and 
backup midwife if required.  Ms Buck stated that as a result of the incident teams now meet regularly each fortnight and 
discuss cases, correspondence from doctors is shared and backup midwives discuss complications and issues about clients.  
Ms Buck stated that as a backup midwife if she detects anything out of the ordinary when visiting a client she would expect to 
be told by the primary midwife and if an issue arose with a client she would consult the primary midwife and expect her to deal 
with the issue if it was not urgent. 

284 Ms Buck stated that she was aware a number of examples of CMP clients who doctors had said were not suitable for home 
birth but this decision was changed. 

285 Ms Buck stated that Ms Benn has been a personal friend for many years.  Ms Benn told her that the mother had seen 
Dr Saunders and was told she could not have a home birth due to the resuscitation required for her first baby.  Ms Benn told 
Ms Buck she had spoken to Ms Andrew who had said not to worry about it and she would sort it out.  It was Ms Buck’s 
impression from that exchange that Ms Andrew had said to Ms Benn that the mother could birth at home.  Ms Benn told 
Ms Buck that at meetings with her managers she told them she could not cope with her performance management process 
because she was becoming very stressed and Ms Buck recalled Ms Benn telling her that Ms Andrew denied her the opportunity 
to take stress leave.  During this time it was evident to Ms Buck that Ms Benn was acting out of character, avoiding meeting 
her and Ms Cudlipp, and she was visibly upset. 

286 Ms Benn told her that she was on her way to a meeting with the mother and Dr Saunders and she received a call from 
Ms White and was told to stop what she was doing and meet her immediately.  Ms Buck stated that workloads were heavy in 
March 2010 and all teams were working over their normal hours through to about June 2010.  This resulted in some small 
errors being made, for example, forgetting to make appointments. 

287 Under cross-examination Ms Buck stated that in her experience where a client is deemed not suitable for home birth by an 
obstetrician and the birth plan changes, this occurs after consultation and referral with the obstetrician.  Ms Buck stated that 
she would not ignore an obstetrician’s opinion that one of her client’s was too risky for a home birth and continue to birth the 
client at home. 

288 Ms Buck stated that as backup midwife she did not always attend the 36 week appointment and she stated that this only 
happened in 50% of cases.  Ms Buck gave evidence that since October 2011 it is rare for the designated backup midwife to be 
at the home birth as midwifes are no longer allowed to work outside of their contracted hours. 
Lisa Kennedy 

289 Ms Kennedy qualified as a midwife in 2010.  She has practised as a naturopath and massage and aroma therapist for 12 years 
and she worked as a midwife at KEMH for 11 months.  Ms Kennedy owns the Conscious Conception and Birth Centre in 
Mt Nasura. 

290 Ms Kennedy has known the mother since she came to her for pregnancy massages in December 2009.  The mother spoke to 
her about her plans for birth on a number of occasions between January 2010 and Apri12010 and she discussed the information 
she was given to make the decision to birth at home.  The mother told her that Dr Saunders had recommended she have a 
hospital birth due to circumstances surrounding the birth of her first child and she was coming to terms with this decision.  The 
mother believed she still had an option for a home birth and she told Ms Kennedy that CMP management had given her 
permission to do so.  Ms Kennedy stated that in January 2010 the mother told her that she was having a hospital birth with 
Ms Benn in attendance and she felt uneasy about this.  When she had a further discussion with the mother a few weeks later 
she stated the midwife had told her she could still have a home birth and CMP management would support her.  The mother 
also told her that a hospital birth had been recommended and she could have it with midwives in attendance. 

291 Ms Kennedy stated that Ms Cudlipp is a confident and competent midwife and she was one of the few midwives she worked 
with in her three years as a midwifery student who knew how to work in partnership with women in her care.  During this 
period Ms Cudlipp’s standard of communication and care was impeccable, she encouraged women to become aware of their 
situation and she supported clients making decisions. 
Michelle Benn 

292 Ms Benn commenced employment with the respondent in December 1997.  She has been a registered midwife since 1999. 
293 Ms Benn gave evidence that Ms White told her she could not attend the mother’s appointment with Dr Saunders on 

17 February 2010 as she was required to meet her about the performance management plan.  Ms Benn stated that Dr Saunders’ 
letter and his entries in the mother’s client notes were unclear as to whether he gave a direct order or instruction that the mother 
birth in hospital and his decision was not final as he asked to be contacted after discussions took place with the mother about a 
birth plan.  When the mother contacted her on her way home from her appointment with Dr Saunders she was extremely 
distressed and she could not understand why Dr Saunders had insisted she could not have a home birth and he had not provided 
her with sufficient information to say why there may be a problem.  Ms Benn made an early appointment to discuss this issue 
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with the mother on 26 February 2010.  After explaining the domino program to her, meaning she would have a hospital birth 
with care provided by Ms Benn, the mother told Ms Benn that she was now considering a hospital birth and would attend a 
tour of KEMH.  Ms Benn stated that the usual process for shared care with the hospital would be that Dr Saunders would ask 
the mother to make a follow up appointment to see him further into the pregnancy or as required and as he did not do this it 
remained unclear if the final decision was that the birth must be in hospital.  As the mother was distressed after her 
appointment with Dr Saunders she discussed her situation with Ms Andrew who advised her that the mother was low risk and 
that she would support her to have a home birth.  Ms Andrew stated that she would email Dr Saunders advising him of her 
support for the mother’s choice of where to birth, which she relied on her to do.  As she was under a performance management 
plan Ms Benn accepted what Ms Andrew told her.  At her next appointment with the mother Ms Benn told her about 
Ms Andrew’s response and Ms Benn told her she would support her if she elected to have a home birth.  At this point the 
mother was uncertain as to what she would do.  Over time the mother decided to have a home birth and Ms Benn told 
Ms Bellingham that she was not comfortable with the mother having a home birth but due to being on the performance 
management program she felt she could not approach Ms Andrew about how she felt as this would reflect badly on her.  
Ms Benn stated that it was not until the mother’s appointment with Ms Cudlipp that she changed her mind and decided to have 
a home birth. 

294 Ms Benn saw Dr Saunders’ entry in the mother’s client notes when she visited the mother on 26 February 2010 and when 
Dr Saunders stated that the mother could continue care with the CMP and the mother could decide where she wanted to have 
the baby Ms Benn understood the mother had a choice about where to birth.  The mother also told her after her meeting with 
Dr Saunders she understood that she could have a home birth as she was told it was up to her where she wanted to birth.  
Ms Benn confirmed that she did not contact Dr Saunders after she spoke to Ms Andrew nor did Ms Andrew contact her after 
their initial discussion about Dr Saunders’ letter.  It was only after the birth that Ms Benn found out that Ms Andrew had not 
liaised with Dr Saunders. 

295 On 29 April 2010 the mother was assessed by obstetricians and midwives at MFAU who had access to her medical records 
including her past history, which she assumed would have included a copy of Dr Saunders’ letter.  The mother was then sent 
home.  Ms Benn spoke to the mother at 9.45 pm to say that she had left the hospital and all was well.  No communication was 
forthcoming from MFAU at the time.  Ms Benn stated that as the mother had been sent home when she had commenced 
contracting it appeared that she had been cleared for a home birth and it seemed that appropriate care arrangements had been 
negotiated with those involved at MFAU as no concerns were raised with her.  When Ms Benn had a discussion with 
Ms Andrew that day prior to the mother going to MFAU she believed Ms Andrew was aware they were discussing the mother. 

296 After the baby’s birth Ms Benn followed the ambulance in her own car as the ambulance would only take one person which 
was the baby’s father.   

297 Ms Benn stated that the mother applied to CMP on 8 August 2009 and her booking interview occurred on 6 November 2009 
both of which pre-date the Inclusion Criteria which applied from December 2009 onwards. 

298 Ms Benn stated that being performance managed put her under an enormous amount of stress and she was made to feel that she 
could not question her manager or colleagues.  Ms Benn said that during this process everything she did was scrutinised, she 
was under constant supervision and she was made to feel that everything she did was to be checked by Ms Andrew.  Her 
performance management was later expanded to include multiparous births and she had to call her supervisor every four hours 
when a client was in labour.  A supervisor then attended antenatal visits and later on all of her clients were supervised.  
Ms Benn stated that weekly meetings with Ms Andrew added to her workload and not being allowed to tell colleagues she was 
being performance managed also contributed to her stress.  Ms Benn stated that as a result of this process she lost total 
confidence in her competency as a midwife. 

299 In February 2010 Ms Benn expressed concerns about her workload and it was agreed that there would be a reduction in her 
case load and weekly meetings would be scheduled to review her time management, workload and stress.  Even though 
Ms Andrew and Ms White told her they would reduce her workload from four women per month to two women per month this 
never occurred.  Ms Benn stated that she did not raise workload as an issue during the investigation however she had a full 
workload as well as being performance managed. 

300 Ms Benn expressed a number of concerns about the investigation.  Ms Benn believed that the investigation was biased as 
Ms White was involved in both her performance management process and the investigation.  Ms Benn maintained that on 
several occasions other CMP midwives who have been found to have failed to follow directives and/or policy have not had 
their employment terminated.  No one supported the applicants during the investigation as both Ms White and Ms Elmes were 
involved in the investigation.  Even though Ms Benn was provided with opportunities to respond to the allegations put to her, 
her responses were not properly examined or taken into consideration.  Ms Benn believed that Ms White did not make 
reasonable enquires during the investigation as she did not interview the ambulance officer or Ms Tomlinson nor did she 
contact MFAU.  Ms Benn gave evidence that she could not recall MFAU being discussed at the meeting she attended on 
3 June 2010 however she had a telephone discussion with Ms White after that meeting and she raised the issue of Ms White 
contacting MFAU.  Ms Benn stated that during the investigation she did not see a number of documents contained in her 
investigation file. 

301 Ms Benn stated that all of her responses during the investigation about not complying with Dr Saunders’ recommendation 
provide explanations as to her actions and she believed that she addressed what was required by Dr Saunders by discussing his 
letter with Ms Andrew. 

302 Ms Benn stated that throughout her discussions with the mother she always advised her that it was her choice where she was to 
give birth and she provided the mother with information about the domino program and the mother chose a home birth of her 
own accord. 
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303 Ms Benn stated that she did not recall saying at the meeting with Ms White on 3 June 2010 that the mother becoming a domino 
client was not discussed with her as stated in the minutes of this meeting and Ms Benn stated that the notes made by Ms Belotti 
of this meeting were only shown to her after she was terminated.  Even though Ms Benn spoke to the mother about a domino 
birth she did not document this.  She stated that she documented discussing the CMP/CMWA mode of care on 16 November 
2009 and her entries on 26 February 2010, 31 March 2010 and 27 April 2010 in the mother’s client notes contain discussions 
about the issues of hospital birth, mode of care, the possible need for intervention for the safety of mother and baby and 
hospital induction.  She also provided this information in her responses during the investigation. 

304 Ms Benn stated that from 26 February 2010 onwards the mother knew she was having a hospital birth and that Ms Benn would 
be her midwife.  Ms Benn stated that she booked an appointment at KEMH for the mother after her second appointment on 
8 December 2009 as the mother made a decision then that KEMH would be her backup hospital which was normal practice 
under the CMP. 

305 Ms Benn stated that her entry in the mother’s client notes on 31 March 2010 ‘has written birth plan’ refers to a birth plan 
specified in the document titled ‘Suggestion for Your Birth Plan’ in the mother’s client notes. 

306 Ms Benn stated that during the investigation Ms White did not ask her about her documentation in the mother’s client notes 
about discussions during visits with the mother and Ms Benn stated that she did not document all of her discussions with the 
mother as entries were difficult to write when so much was discussed and the entries she made in the notes do not therefore 
reflect all of the discussions she had with the mother. 

307 Ms Benn stated that during her discussion with Ms Andrew about Dr Saunders’ letter Ms Andrew said she was prepared to 
accept the mother having a home birth and she would support the mother if she chose to birth at home and Ms Andrew told her 
that she would email Dr Saunders to say that she would support a home birth if the mother chose one.  Ms Benn did not doubt 
that Ms Andrew would do this as she always dealt with matters in a professional manner and she had a good working 
relationship with Dr Saunders.  Ms Benn did not document this discussion with Ms Andrew as she did not have the mother’s 
client notes and because by the next visit the mother had decided to have a hospital birth.  Ms Benn stated that she did not 
follow up her initial conversation with Ms Andrew about Dr Saunders’ letter as she was stressed about her performance 
management process. 

308 Ms Benn did not respond to Ms White’s note of her discussion with Ms Bellingham as many allegations had been made against 
her which she needed to respond to and she was unaware that it was necessary to do so. 

309 Ms Benn maintains she followed up on Dr Saunders’ instruction as she spoke to Ms Andrew about the mother and Ms Andrew 
offered to discuss it with Dr Saunders.  She therefore did not disregard Dr Saunders’ letter.  Ms Benn agreed she omitted the 
mother’s due date on the referral form she sent to KEMH and she stated that there was no place on the form to put the date it 
was sent.  However she wrote the date she faxed this form on the form.  Ms Benn maintained that there was no necessity to 
record the deviation in fundal height on this form because she had asked for an earlier appointment for the mother with 
Dr Saunders.  Ms Benn denied that she did not address or follow up concerns with the mother’s fundal height as she organised 
an ultrasound for the mother at KEMH and she was told by clerical staff it was unnecessary to have a doctor’s referral for this 
procedure and they would accept her instruction.  Ms Benn did not review the ultrasound because a doctor had done so. 

310 Ms Benn stated she had a number of discussions with the mother about options for her ongoing care and the place of birth and 
Ms Benn disputed that she did not give the mother relevant information for her to make an informed choice about where to 
birth.  She explained to the mother what would happen if she birthed in hospital, she discussed birth options and she reviewed 
the mother’s terms of care in her first two visits with the mother as well as after the mother’s visit to Dr Saunders.  Ms Benn 
stated that she should have been more concise with her documentation about specifying these options for ongoing care but 
documentation was an issue being dealt with under her performance management process. 

311 Ms Benn stated that she did not accompany the baby in the ambulance because she and Ms Cudlipp decided that the father 
should be with the baby.  The ambulance officer was in charge of resuscitation and it was decided that as the father could not 
drive he should go in the ambulance.  Ms Cudlipp was involved in this decision and given Ms Cudlipp’s role in her 
performance management at the time Ms Benn described her as her supervisor and the senior midwife. 

312 Ms White contacted her in the middle of May 2010 and asked her to make a statement about the sentinel event and Ms Benn 
stated that the allegation that she had misconducted herself was received after she made this statement which was written 
without having access to the mother’s client notes or any other documents.  Ms Benn made a further written statement and 
gave it to Ms White at the meeting held on 3 June 2010.  Ms Benn understood that the original statement she made was relied 
on by the respondent as part of the investigation. 

313 In hindsight Ms Benn said she would have attended the meeting with the mother and Dr Saunders on 17 February 2010 and if 
she had not been under performance management at the time she would have been more confident and contacted him herself 
about the letter. 

314 Ms Benn stated that the incident has destroyed her life.  She was passionate about her role as a midwife and she has had post-
traumatic stress.  Ms Benn wants to be reinstated as she is a good midwife. 

315 Under cross-examination Ms Benn agreed that Ms Andrew did not deny her stress leave and she told her that she could get 
through this and she encouraged her to complete the programme. 

316 When asked about Ms Andrew’s evidence about their conversation about Dr Saunders’ letter, Ms Benn stated she took their 
discussion to mean that Ms Andrew was supporting a home birth.  Ms Benn also stated that she could not recall receiving a 
telephone call from Ms Andrew after she left the meeting with her on 29 April 2010 about contacting Dr Saunders. 

317 Ms Benn described Ms Cudlipp as an excellent midwife who was trustworthy and she said she would not support a home birth 
if she believed the mother was at risk.  Ms Benn could not recall Ms Cudlipp asking her if Dr Saunders’ letter had been 
followed up but she said it was possible she could have forgotten this conversation.  Ms Benn could not recall having a 
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conversation with Ms Cudlipp after the 38 week visit about the mother’s place of birth and Ms Benn maintained that she told 
Ms Cudlipp prior to her 36 week visit with the mother that the mother was a domino birth. 

318 Ms Benn agreed that she told Ms Cudlipp on 29 April 2010 after she was discharged from MFAU that the mother was likely to 
give birth.  Ms Benn stated that she did not raise any concerns about the mother’s place of birth with Ms Cudlipp and she could 
not recall confiding her concerns to Ms Buck.  Ms Benn stated that during her conversation with Ms Bellingham after the 
36 week visit she did not say to her that Ms Cudlipp ‘persuaded’ the mother to have a home birth. 

319 Ms Benn stated that not including the expected due date on the mother’s referral form to KEMH was an oversight and it did 
not delay the mother seeing the obstetrician.  The mother’s due date could also have been calculated from other information on 
the form, she provided her contact telephone number and had asked for an early appointment on the form.  Ms Benn stated that 
during the mother’s visit with Dr Saunders on 17 February 2010 he reviewed the mother’s fundal height.  Ms Benn agreed that 
consultation with an obstetrician should occur if the fundal height deviates by greater than three centimetres however she was 
not aware of this at the time.  Ms Benn stated that she decided it was appropriate to order an ultrasound because of the baby’s 
fundal height on 10 March 2010 and when she contacted KEMH she was told by a clerk that she was able to order an 
ultrasound.  Ms Benn was unaware that she had to consult with the obstetrician to order an extra ultrasound at the time.  She 
also stated that the first ultrasound for CMP clients does not require a referral by an obstetrician. 

320 Ms Benn denied that when she was going to attend the appointment with the mother and Dr Saunders Ms White told her that 
she could reschedule her performance management meeting and she claimed Ms White told her that she had to cancel all of her 
appointments that day. 

321 Ms Benn stated that she did not need to contact Dr Saunders after the mother’s appointment with him as the mother had told 
her what had happened in detail and that the problem with the first birth was unlikely to recur.  Ms Benn did not need any 
further clarification nor did she have any concerns because Dr Saunders had indicated that he wanted the mother to have a 
hospital birth.  Ms Benn stated that it was unnecessary to speak to a doctor after a client had an appointment with a doctor.  
Ms Benn agreed that Dr Saunders’ letter stated that he believed it was too risky for the mother to have a home birth but 
Ms Benn stated that he also referred to it being unlikely that there would be a similar recurrence and the notes Dr Saunders 
made in the mother’s client notes reflected this.  It was also the mother’s choice whether to birth at home. 

322 Ms Benn said she allowed the mother to remain on the CMP and have a home birth because it was in accord with the assurance 
given to her by Ms Andrew. 

323 Ms Benn stated that it was probable that Ms Cudlipp contacted her after her first visit with the mother but she could not recall 
what was discussed.  Ms Benn stated that she was shocked when she found out the mother had changed her mind to have a 
home birth and she stated that it was inappropriate for her to have any discussion with the mother about her view as she did not 
want to add to her fears and she had already discussed this issue with her.  Ms Benn felt uncomfortable about the mother 
having a home birth but she remained her primary midwife.  As she was under the performance management process she 
thought it may reflect poorly on her if she said she did not wish to continue with the mother’s care when the mother was close 
to giving birth.  She also had the assistance of more senior midwives such as Ms Cudlipp and Ms Andrew.  Ms Benn stated 
that she deferred to Ms Cudlipp’s discussion with the mother and the mother’s decision about where to birth. 

324 Ms Benn stated that the primary and backup midwives are not equally responsible for a client’s care.  The primary midwife has 
greater responsibility although it was different in this case as Ms Benn was under a performance management process and 
Ms Cudlipp was the more senior midwife at the birth.  This issue was made less clear when Ms Cudlipp became her supervisor 
as part of the performance management process. 

325 Ms Benn stated that if a backup midwife identifies an issue with a client it should be dealt with at that appointment and then 
the backup midwife would usually consult the primary midwife.  Ms Benn stated that she did not expect Ms Cudlipp to discuss 
Dr Saunders’ notes with her.  Ms Benn stated that Dr Saunders had a duty of care to ensure that his recommendation was 
followed through and an obstetrician would normally organise a follow up appointment.  Ms Benn also understood that 
Ms Andrew would follow up Dr Saunders’ letter.  Ms Benn could not recall receiving a text from Ms Andrew on 29 April 
2010 telling her to contact Dr Saunders and she did not mention receiving a text from Ms Andrew during the investigation.  
She stated that Ms White never asked her for a copy of any of her telephone records during the investigation, however, she was 
distressed during the investigation and this may have impacted on her recollection about what occurred. 

326 Ms Benn stated that after the baby was born an ambulance officer took over resuscitation and she denied that it was normal 
practice for a midwife to travel in the ambulance and she was unaware that there was a policy to that effect.  Ms Benn stated 
that the paramedic gave the baby an ECG and then began resuscitation and asked for one person to travel in the ambulance. 

327 Ms Benn stated that the mother was not initially part of her performance management process.  Ms Benn denied that her 
workload was reduced during this period because she still birthed clients who had been removed from her as Ms Hudd was on 
leave.  Ms Benn understood that the problem she had with documentation applied to all of her clients and she stated that it was 
hard to review her documentation for the mother as the mother retained her client notes. 

328 Ms Benn agreed that the terms of care forms which are supposed to be signed by a client at 28 weeks and 36 weeks were not 
completed by the mother. 

329 Under re-examination Ms Benn stated that MFAU occasionally contacts a midwife if it has a concern about a client. 
330 Ms Benn stated that the entry in Ms Tomlinson’s notes dated 28 February 2010 which refers to Ms Benn having a discussion 

with Ms Andrew about the mother may be incorrect. 
331 Ms Benn stated that Dr Saunders’ reference in the mother’s client notes on 17 February 2010 to ‘provided not delivering 

elsewhere’ could also include a home birth.  Ms Benn stated that she had not seen the document the Standing Orders for 
Midwives for ordering an ultrasound nor had she seen the document Transfer from Home to Hospital (Exhibit R8.2).  Ms Benn 
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stated that the policy on completing documentation only gives guidelines for completing notes as opposed to specific directions 
as to what to include in a client’s notes. 
Mary-Lou Clark 

332 Ms Clark has been a midwife for 40 years, 30 of those working in Australia.  Ms Clark worked with Ms Benn for six years at 
Swan Districts Hospital. 

333 Ms Clark stated that Ms Benn’s priority was always the safety of the women in her care, she followed hospital policies in 
consultation with her clients to prepare plans of care and she followed orders.  Ms Clark described Ms Benn as a conscientious 
and thorough midwife and client focused.  Ms Clark spoke to Ms Benn while she was undergoing performance management 
and she said she was unhappy, she had difficulty sleeping, she had low self-esteem and she felt she could not do anything right. 

334 Ms Clark stated that a medical recommendation was not the same as a directive. 
335 Under cross-examination Ms Clark stated that she worked with Ms Cudlipp between 1997 and 2002 and she said she was 

highly skilled, a good mentor and a good communicator. 
336 Ms Clark stated that she has not worked for the CMP or assisted Ms Benn or Ms Cudlipp with a home birth on the CMP and 

she agreed that her evidence about Ms Benn’s ability as a midwife related to a supervised hospital setting six years ago. 
Vanessa Butera 

337 Ms Butera has been a midwife for 15 years, nine of those as a community midwife.  Ms Butera worked with the CMP from 
2003 to 2011.  Ms Butera has known Ms Benn since 2008. 

338 Ms Butera stated that CMP midwives worked well together and had a similar philosophy of' women centred care, they 
consulted each other as required and they consulted obstetricians where necessary.  Midwives met fortnightly at clinical 
meetings where they discussed clinical concerns and formulated plans. 

339 Ms Butera stated that the primary midwife ensured that their clients were suitable for a home birth and this assessment would 
take place during the initial booking visit which can take up to two hours.  All clients were booked into a hospital as backup in 
case of transfer and if any concerns were identified then consultation would occur.  At times women who were not suitable for 
a home birth stayed on the program to receive midwifery care and these women planned a hospital birth with a CMP midwife.  
Midwives frequently had clients who planned by choice to birth in hospital but during their antenatal care changed their minds 
and birthed at home.  Ms Butera recently had one client who was told she had to birth in hospital but at 38 weeks the 
obstetrician decided that she could birth at home. 

340 Ms Butera stated that the CMP was updating and reviewing policies and guidelines prior to the incident and a number of 
changes were occurring.  Communication between managers and staff at the time of the incident was poor and in some 
instances changes were made to policies without the knowledge of midwives.  One major change was obstetricians having to 
approve home births.  Ms Butera stated that support from managers at the time of the incident was poor.  Ms Butera stated that 
the CMP policies and procedures were confusing, there were constant changes and at times it was hard to locate relevant 
policies, managers did not check whether or not a midwife’s file of policies and procedures was updated and there was no audit 
of these files. 

341 Ms Butera attended a meeting with Ms Benn as her support person for her performance management review.  Her managers 
were happy with her antenatal care and the care given to ‘multi women’ during labour and their concern was about her care 
and documentation with respect to primiparous women.  Ms Benn was supervised for a certain number of primiparous births 
and she was told her caseload was to be reduced to help her during this period. 

342 Ms Butera stated that it has been a positive experience working with Ms Benn.  Midwives need to have complete trust and 
confidence in their backup midwives as they are there to support them during emergencies and Ms Butera had this trust and 
confidence in Ms Benn.  Ms Butera also witnessed Ms Benn as primary midwife on numerous occasions and she developed a 
great rapport with her clients and was always very professional.  Ms Butera stated that as far as she was aware Ms Benn 
followed all directives given to her. 

343 Ms Butera stated that at one stage she was performance managed for poor documentation and she stated that expectations by 
the CMP with respect to documentation were unclear except for providing standard information such as dates.  Different views 
were given at discussions about what was to be included, midwives were not given specific examples of how to complete 
documentation and feedback was unclear when examples were given. 

344 Ms Butera stated that communication between MFAU and midwives is difficult and has not changed since the incident. 
345 Under cross-examination Ms Butera stated that Ms Cudlipp had worked as her backup midwife and she described her as being 

a good midwife and communicator.  Ms Butera stated that the primary midwife has the primary care responsibility for a client 
and if the backup midwife has concerns they are expected to liaise with the primary midwife.  Ms Butera stated that if a client 
wanted to appeal an obstetrician’s recommendation or a directive the client would raise this with the obstetrician and the CMM 
and the midwife would be included in this discussion.  Ms Butera stated that at team meetings discussions took place between 
midwives and backup midwives about clients and concerns were discussed.  If a midwife did not attend a meeting midwives 
would liaise by telephone.  Ms Butera agreed that a home birth was not permitted for a client on the CMP without consultation 
if an obstetrician determined that the client was unfit for a home birth. 
Submissions 

346 Following are the main contentions relied on by the parties. 
Respondent 

• the applicants misconducted themselves with respect to the incident sufficient to warrant termination; 
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• the Guidelines can be adapted to the circumstances of a particular investigation subject to procedural fairness 
requirements; 

• any flaw in the investigation, which it denies, does not outweigh each applicant’s misconduct; 
• all steps undertaken under the Guidelines afforded the applicants procedural fairness; 
• Ms White investigated all relevant matters and conducted a full and extensive investigation; 
• all of Ms White’s findings and evidence was presented verbally to Ms Elmes; 
• an investigation report was unnecessary and optional; 
• all relevant correspondence and notes were provided to the applicants; 
• investigation files were compiled for each applicant; 
• any repeat of the process would result in the same outcome; 
• CMP policies were clear that the mother was not eligible for a home birth; 
• MFAU’s discharge of the mother on 29 April 2010 was irrelevant to the investigation; 
• if Ms Andrew is to be re-employed it should not be to her previous position and Ms Cudlipp and Ms Benn cannot be 

accommodated because of AHPRA restrictions; 
• Ms Andrew’s workload was not a mitigating factor and the respondent was unaware if Ms Andrew was working 

overtime; 
• the difference in the allegations relied on to terminate Ms Andrew were no different to the allegations previously put 

to her; 
• Ms Cudlipp did not have an excessive workload at the time of the incident; 
• Ms Cudlipp influenced the mother to have a home birth as confirmed by Ms Tomlinson’s notes and her entries in the 

mother’s client notes.  She therefore knowingly disregarded Dr Saunders’ recommendation; and 
• it was unnecessary to provide Ms Benn with the CMP policies it relied on to terminate her as they were in her 

midwifery file. 
Applicants 

• the applicants were denied procedural fairness during the investigation and the process of their terminations; 
• it was inappropriate that Ms White and Ms Elmes were both involved in the investigation and the decision making 

process to terminate the applicants; 
• if the allegations were substantiated the applicants’ conduct did not warrant termination; 
• Ms White displayed bias during her investigation; 
• Ms White should not have been the investigator as she was in charge of CMP policies which were deficient; 
• the lack of an investigation report disadvantaged the applicants; 
• relevant matters were not investigated; 
• allegations relied on to terminate the applicants were not put to them during the investigation; 
• Ms White had a conflict of interest as she was overseeing Ms Benn’s performance management process; 
• relevant documentation was not discovered to the applicants; 
• CMP policies and procedures at the time of the incident were unclear and deficient; 
• the sentinel event and misconduct investigations inappropriately overlapped; 
• the applicants had an excessive workload at the time of the incident; and 
• the respondent did not consider the applicants’ lengthy and unblemished employment with the respondent. 

Findings and conclusions 
Legal Principles 

347 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicants as outlined by the Industrial Appeal Court in Undercliffe 
Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch 
(1985) 65 WAIG 385.  The onus is on the applicants to establish that the dismissals were, in all the circumstances, unfair.  
Whether the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly 
against the applicants as to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the 
meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an 
employment contract in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of 
Esperance v Mouritz (1991) 71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v 
Mouritz, Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are only one 
element that needs to be considered when determining whether a dismissal was harsh or unjust. 

348 As these dismissals were summary the onus is on the applicants to demonstrate that the dismissals were unfair on the balance 
of probabilities.  However, there is an evidential onus upon the employer to prove that summary dismissal is justified (see 
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Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1988) 68 
WAIG 677, 679).  The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a 
question of fact and degree (Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia – Western Australian Branch & Ors (1995) 75 WAIG 813, 919).  In most cases the 
employee should be given an opportunity to defend allegations made against them. 

349 In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224, 229 the Full Bench of the South Australian Commission stated that the following 
factors were relevant when dealing with a dismissal based upon alleged misconduct.  The employer will satisfy the evidentiary 
onus on it to demonstrate that before dismissing the employee it conducted a full and extensive investigation into all of the 
relevant matters surrounding the alleged misconduct as was reasonable in the circumstances.  The employer must also give the 
employee every reasonable opportunity and sufficient time to answer all allegations.  If the employer then believes and has 
reasonable grounds for deciding that the employee was guilty of the misconduct alleged and after taking into account any 
mitigating circumstances either associated with the misconduct or the employee’s work record, it may decide whether such 
misconduct justifies dismissal.  A failure to satisfactorily establish any of those matters will probably render the dismissal 
harsh, unjust or unreasonable. 
Did the applicants misconduct themselves in the manner alleged by the respondent? 
Corrine Andrew 

350 I find that Ms Andrew was terminated based on allegations which were not put to her during the investigation. 
351 Ms Andrew was notified of the following allegation by letter dated 25 May 2010 (document 93).  Attached to this letter was a 

copy of the Department’s Code of Conduct and the MD Policy: 
It has been alleged that you were aware of the outcome of [the mother’s] visit to Dr Saunders and that despite clear 
documentation in the patients (sic) notes and a separate letter to the CMP with instructions from Dr Saunders stating that 
[the mother] should not give birth at home plus the Midwifery Protocol on Inclusion criteria for the Community 
Midwifery Program, you proceeded to support the Midwifery staff in birthing her at home. 

352 After receiving this letter Ms Andrew claims she did not respond in writing to this allegation and Ms Andrew met with 
Ms White, Ms Belotti and her representative on 3 June 2010 to discuss this allegation 

353 On 13 September 2010 three further allegations were put to Ms Andrew (document 94).  Attached to this letter was a file note 
of a telephone conversation Ms White had with Ms Andrew on 30 April 2010, a file note of a conversation Ms White had with 
Ms Bellingham on 19 July 2010 and a letter to Ms White from Ms Cudlipp dated 24 July 2010: 

1. Having read the letter from Dr Saunders, you failed to remove [the mother] from the CMP as a client when you 
were aware of her continuation on the program through: 
 the A3 Community Midwifery Client Allocation sheets; and/or 
 the client allocation sheet in the clinical handover file that is shared between yourself and the CMC that you 

have for clinical handover when you are on call every second week. 
2. You failed to follow up Dr Saunders’ letter and take appropriate action when informed by Ms Benn on 22 April 

(sic) 2010 that KEMH has sent [the mother] home to have her baby. 
3. You failed to provide appropriate supervision for Ms Benn when you became aware that [the mother] was 

considered ‘high risk’ and Ms Benn was still undergoing substandard performance management. [see element 2.4 of 
ANMC National Competency Standards] 

354 Ms Andrew responded in writing to these allegations on 28 September 2010. 
355 Ms White’s investigation into the allegations against Ms Andrew concluded on 1 October 2010. 
356 On 7 October 2010 the respondent wrote to Ms Andrew claiming that she had misconducted herself with respect to the 

following allegations, it intended to terminate her and it asked for her response to the respondent’s intention to terminate her 
which she provided on 15 October 2010.  These allegations were relied upon by the respondent to terminate Ms Andrew by 
letter dated 21 October 2010: 
Allegation 1 
Despite Ms Andrew’s knowledge of Dr Saunders’ letter dated 17 February 2010 stating it was too risky for the mother to have 
a home birth she ‘[f]ailed to alter the model of care to be provided to [the mother] on the allocation sheet’. 
Allegation 2 
Ms Andrew ‘[k]nowingly disregarded Dr Saunders’ instruction that [the mother] was not to birth at home, due to the level of 
risk’.  In support of this conclusion the respondent relied on Ms Andrew taking no action to ensure that Dr Saunders’ 
instruction was complied with when she was informed on 29 April 2010 that the mother had been reviewed by MFAU at 
KEMH and had been sent home ‘to have her baby’. 

357 I find that the allegation put to Ms Andrew on 13 September 2010 about the allocation sheets is materially different to the one 
put to Ms Andrew on 7 October 2010, which is one of the allegations the respondent relied on to determine that Ms Andrew 
committed misconduct.  On 13 September 2010 the respondent alleged that after receiving Dr Saunders’ recommendation 
Ms Andrew failed to remove the mother from the CMP when she was aware that she remained as a CMP client from 
information contained in the allocation sheets.  The allegation put to Ms Andrew on 7 October 2010 claimed that after 
Ms Andrew received Dr Saunders’ recommendation she failed to alter the model of care to be provided to the mother on the 
allocation sheet, that is, from a home birth client to a domino client.  The allegation that Ms Andrew’s failed to alter the 
mother’s model of care from a home birth client to a domino client on the allocation sheet is different to the allegation put to 
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Ms Andrew during the investigation that she failed to remove the mother from the CMP.  As Allegation 1 was not put to 
Ms Andrew during the investigation it cannot be relied upon by the respondent to form the view that Ms Andrew misconducted 
herself. 

358 The second allegation the respondent relied on to form the view that Ms Andrew misconducted herself was that she 
‘knowingly’ or deliberately disregarded Dr Saunders’ instruction that the mother not birth at home when she took no action to 
ensure his instruction was complied with when the mother was sent home from MFAU on 29 April 2010 to have her baby.  I 
find that this allegation was not put to Ms Andrew during the investigation.  The allegation put to Ms Andrew during the 
investigation was that she failed to follow up Dr Saunders’ recommendation and take appropriate action when informed by 
Ms Benn that the mother had been sent home by KEMH to have her baby, not that she knowingly, consciously or intentionally 
disregarded Dr Saunders’ recommendation on 29 April 2010.  ‘Knowingly’ is defined as ‘consciously, intentionally’ and ‘in a 
knowing manner’ in the Concise Oxford Dictionary (2nd Aust ed, 1992).  I find that the allegation that Ms Andrew deliberately 
or intentionally disregarded Dr Saunders’ instruction on 29 April 2010 is a different allegation to a failure by her to follow up 
Dr Saunders’ recommendation.  As this allegation was not put to Ms Andrew during the investigation and Ms Andrew had no 
opportunity to respond to the respondent’s claim that she intentionally disregarded Dr Saunders’ recommendation then this 
allegation cannot be relied upon by the respondent to form the view that Ms Andrew misconducted herself. 

359 Even if I am incorrect in concluding that the second allegation relied on by the respondent to determine that Ms Andrew 
committed misconduct was different to the allegation put to Ms Andrew during the investigation, which I do not concede, I 
find that the respondent has not demonstrated that Ms Andrew deliberately disregarded Dr Saunders’ instruction that the 
mother not birth at home and did not take any action when Ms Benn informed her on 29 April 2010 that KEMH had sent the 
mother home to have her baby.  I find that when Ms Benn contacted Ms Andrew on 29 April 2010 about the mother 
Ms Andrew recalled it was the client Dr Saunders had determined should not birth at home.  I find that at the time she told or 
texted Ms Benn to discuss the mother’s birth plan with Dr Saunders and to confirm the mother’s care arrangements with 
KEMH.  I find that notwithstanding this request Ms Benn did not do so.  Ms Benn later informed Ms Andrew by text that 
KEMH had sent the mother home to have her baby which was after she had told Ms Benn to ensure that an appropriate care 
plan was in place by discussing the mother’s situation with Dr Saunders and to confirm the mother’s care arrangements with 
KEMH.  I accept Ms Andrew’s evidence that when the mother was sent home she understood that the mother’s place of birth 
had been resolved and she assumed that midwifery and obstetric staff at MFAU would have reviewed and taken into account 
Dr Saunders’ recommendation before discharging the mother.  I find that, when viewed in the context of Ms Andrew’s two 
contacts with Ms Benn on the afternoon and/or evening of 29 April 2010, Ms Andrew’s actions did not constitute a deliberate 
disregard of Dr Saunders’ recommendation. 

360 There is another issue with respect to this matter which in my view brings into question whether or not the second allegation 
should have even been put to Ms Andrew.  It appears that Ms White accepted Ms Andrew’s claim that Ms Benn told her that 
the mother had been sent home by MFAU to have her baby on 29 April 2010 however Ms White should have known that the 
mother was not sent home by KEMH to have her baby that evening as information in the mother’s client notes confirms that 
the mother was to return to MFAU in two days for further tests.  As the mother was not sent home to have her baby on 
29 April 2010 the allegation put to Ms Andrew was therefore based on a false premise. 

361 As the allegations relied on by the respondent to form the view that Ms Andrew misconducted herself were not put to her 
during the investigation and as the second allegation was based on a false premise I find that the respondent cannot rely on its 
conclusion that Ms Andrew misconducted herself with respect to these allegations. 
Susan Cudlipp 

362 I find that Ms Cudlipp was terminated based on an allegation which was not put to her during the investigation.  I also find that 
Ms Cudlipp was not given any opportunity during the investigation to respond to the comments the respondent relied on to 
form the view that she misconducted herself with respect to this allegation. 

363 Ms Cudlipp was notified of the following allegation on 23 June 2010 and attached to this letter was a copy of the Department’s 
Code of Conduct and the MD Policy (document 181): 

It has been alleged that despite clear documentation in the patient’s notes and a letter from Dr Saunders stating that [the 
mother] should give birth in the hospital and the Midwifery Protocol on Inclusion Criteria for the Community Midwifery 
Program, your documentation on the 19/03/2010 identifies your intent to support [the mother] to birth at home, see 
attached copy of excerpt from client notes. 

364 Ms Cudlipp responded in writing to this allegation on 25 June 2010 and Ms Cudlipp met with Ms White, Ms Belotti and her 
representative on 29 June 2010 to discuss this allegation. 

365 On 13 September 2010 two additional allegations were put to Ms Cudlipp (document 105).  Attached to this letter was a file 
note of a telephone conversation Ms White had with Ms Bellingham on 19 July 2010, a file note of a telephone conversation 
Ms White had with the mother on 30 June 2010 and a file note of a telephone conversation Ms White had with Ms Andrew on 
30 April 2010.  The additional allegations were as follows: 

1. You failed to follow up Dr Saunders’ direction to [the mother], Ms Benn or your manager, Ms Andrew that a home 
birth not take place. 

2. You failed to ensure Ms Benn accompanied [the] baby in the ambulance, despite the ongoing ventilation 
requirements and critical nature of the baby’s condition. 

366 Ms Cudlipp responded in writing to these allegations (document 106). 
367 Ms White completed her investigation into the allegations against Ms Cudlipp on 1 October 2010. 
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368 On 7 October 2010 the respondent wrote to Ms Cudlipp claiming she had misconducted herself with respect to the following 
allegation, that it intended to terminate her and it asked for her response to the respondent’s intention to terminate her which 
she provided on 1 November 2010 and this was the allegation relied upon by the respondent to terminate Ms Cudlipp in its 
letter to her dated 9 November 2010: 
Allegation 
Ms Cudlipp ‘[k]nowingly disregarded Dr Saunders’ direction that [the mother] was not to birth at home, due to the level of 
risk’.  The respondent relied on the following to form this view. 

1. Ms Cudlipp’s entry in the mother’s client notes on 19 March 2010 (document 129): 
Reassured that I support [the mother] to birth at home .... 

2. Ms Cudlipp’s written statement dated 25 June 2010 (document 100): 
Without disrespect to Dr Saunders I stated that I was surprised that he had felt the previous history constituted such 
a risk, as there appeared to be no reasonable indication that the previous event would occur ... I postulated that 
perhaps he had recently experienced a bad outcome which often influences a practitioner’s attitude and outcomes. 

3. What the respondent claimed Ms Cudlipp stated at the meeting on 29 June 2010 about what she said to the mother 
at the 36 week visit (document 138): 
I can't see a reason this (resuscitation) would re-occur, and that it was an unexplained, unexpected, isolated event 
I can’t see why it would happen again, I am surprised Dr Saunders has taken this position, it's not like him to say 
these things 
Sometimes we get over cautious 
Looking at you today, there doesn't appear to be any reason not to have the baby at home 
If you want a home birth, I will support you 

369 I find that the allegation that Ms Cudlipp knowingly disregarded Dr Saunders’ recommendation that the mother not birth at 
home was not put to Ms Cudlipp during the investigation.  The allegation put to Ms Cudlipp during the investigation was that 
she failed to follow up Dr Saunders’ direction that a home birth not take place.  I find that a failure to follow up Dr Saunders’ 
recommendation, that is, to make no attempt to ensure that his recommendation was dealt with, is a different allegation to 
deliberately or knowingly disregarding his recommendation.  I therefore find that the allegation that Ms Cudlipp failed to 
follow up Dr Saunders’ recommendation is materially different to Ms Cudlipp knowingly or deliberately disregarding his 
recommendation. 

370 If I am wrong in reaching this conclusion, which I do not concede, I find that Ms Cudlipp did not deliberately disregard or fail 
to follow up Dr Saunders’ recommendation that the mother not birth at home.  I find that Ms Cudlipp was aware of 
Dr Saunders’ recommendation that given the mother’s previous complications a home birth was too high a risk from his entry 
in the mother’s client notes dated 17 February 2010.  I find that after Ms Cudlipp’s visits to the mother on 19 March 2010 and 
7 April 2010 she followed up Dr Saunders’ recommendation by speaking to Ms Benn on two occasions to establish details 
about the mother’s birth plan.  I find that on both occasions Ms Benn told her that the mother was undecided about whether to 
birth at home or in hospital and she was reassured by Ms Benn that Ms Andrew was dealing with the issue of where the mother 
would have her baby and finalising the mother’s birth plan in line with Dr Saunders’ recommendation.  On the basis of these 
assurances I accept that Ms Cudlipp decided that it was unnecessary to follow up this issue any further with Ms Andrew or 
Dr Saunders which I find was reasonable given her role as backup midwife. 

371 I find that Ms Cudlipp did not knowingly or intentionally disregard Dr Saunders’ recommendation based on the statements 
relied upon by the respondent.  I find that Ms Cudlipp’s entry in the mother’s client notes on 19 March 2010 which the 
respondent relied on to form the view that Ms Cudlipp ignored Dr Saunders’ recommendation and effectively encouraged the 
mother to birth at home was not viewed in its proper context by the respondent.  This entry was made before Ms Cudlipp 
contacted Ms Benn to clarify where the mother was to birth in light of Dr Saunders’ recommendation which in my view 
demonstrates that Ms Cudlipp was not ignoring Dr Saunders’ recommendation when she made this comment.  I find that 
Ms Cudlipp had further contact with Ms Benn after her second visit to the mother as backup midwife about the mother’s place 
of birth further undermining the respondent’s claim that Ms Cudlipp was actively supporting the mother to birth at home 
contrary to Dr Saunders’ recommendation when she made this comment.  As I find that Ms Cudlipp was a credible witness 
who gave her evidence honestly and to the best of her recollection I find that when Ms Cudlipp wrote this comment in the 
mother’s notes she was reassuring her about having a home birth if she chose to have one within the context of Ms Andrew 
and/or Ms Benn ensuring that the mother’s place of birth and her care plan would be resolved at some point by discussion and 
negotiation with the mother, Ms Benn and/or Ms Andrew and Dr Saunders.  I also accept Ms Cudlipp’s evidence that she 
wrote the notes about supporting the mother to have a home birth after the mother told her that she was unsure about whether 
or not she would birth at home or at a hospital after her discussion with Dr Saunders and after Ms Benn told the mother that 
she could choose to have a home birth.  On a plain reading of the second statement by Ms Cudlipp relied upon by the 
respondent I find that her comments do not support its claim that Ms Cudlipp knowingly disregarded Dr Saunders’ 
recommendation that the mother birth in hospital.  I find that these notes reflect Ms Cudlipp’s discussions with the mother 
about Dr Saunders’ recommendation and I find that she was reassuring the mother as to why Dr Saunders may have regarded 
the first birth as a risk for her second birth, not encouraging the mother to have a home birth contrary to his recommendation.  
The respondent relied on the notes it made of its meeting with Ms Cudlipp on 29 June 2010 and statements it claimed she made 
at this meeting, in part, to form the view that Ms Cudlipp misconducted herself by disregarding Dr Saunders’ recommendation 
and supporting the mother to birth at home.  Ms Cudlipp gave evidence, which I accept, that she was paraphrasing what 
Dr Saunders had told the mother, she was making statements about her clinical assessment of the mother and she was 
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reassuring the mother if she was to birth at home based on the assumption that this decision was still to be made and that a 
home birth may still be available to the mother after further consultation.  Ms Cudlipp explained that her reference to the 
resuscitation of the baby being an unexplained and an isolated event and that it was unlikely to recur was a quote from notes 
made about the birth of the mother’s first baby.  I accept Ms Cudlipp’s explanation that her comment ‘if you want a home birth 
I will support you’ was in response to the mother’s fear that she would not have two midwives present for a home birth if that 
was to take place after consultation with Dr Saunders.  I also accept Ms Cudlipp’s evidence that when she referred to ‘looking 
at you today, there doesn’t appear to be any reason not to have the baby at home’ was her view that the mother was healthy and 
experiencing a normal pregnancy without complications and not a statement of support for the mother to birth at home contrary 
to Dr Saunders’ recommendation.  Ms Cudlipp was not given a copy of the notes the respondent took on 29 June 2010 to 
respond to during the investigation and at the hearing Ms Cudlipp disputed that these notes reflected what she stated at the 
meeting. 

372 The respondent did not indicate to Ms Cudlipp during the investigation which specific entries in the mother’s client notes and 
which written and verbal statements she made during the investigation would be relied upon by the respondent to conclude that 
she had misconducted herself and she therefore never had the opportunity to respond to the basis upon which the respondent 
formed the view that she misconducted herself.  In the circumstances I find that it was not open to the respondent to rely on 
these documents in support of its claim that Ms Cudlipp knowingly disregarded Dr Saunders’ recommendation. 

373 As the allegation relied on by the respondent to form the view that Ms Cudlipp misconducted herself and the comments it 
relied on to demonstrate that this allegation had substance were not put to her during the investigation I find that the respondent 
cannot rely on its finding that Ms Cudlipp misconducted herself with respect to this allegation. 
Michelle Benn 

374 Ms Benn was notified of the following allegation on 25 May 2010.  Attached to this letter was a copy of the Department’s 
Code of Conduct and the MD Policy (document 81): 

It has been alleged that you did not inform Dr Saunders of the intended care plan for [the mother] despite being asked to 
and that despite clear documentation in the patients (sic) notes, instructions from Dr Saunders stating that [the mother] 
should give birth in the hospital and the Midwifery Protocol on Inclusion criteria for the Community Midwifery Program, 
you proceeded to support [the mother] to birth at home. 

375 Ms Benn responded in writing at the meeting on 3 June 2010 with Ms White and Ms Belotti and her representative to discuss 
her response to this allegation. 

376 On 18 October 2010 ten further allegations were put to Ms Benn as follows (document 85).  Attached to this letter was a file 
note of a telephone conversation Ms White had with the mother on 30 June 2010, a file note of a conversation Ms White had 
with Ms Bellingham on 19 July 2010 and a file note of a telephone conversation Ms White had with Ms Andrew on 30 April 
2010: 

1. You failed to complete the referral form for [the mother] correctly (no date on the referral form, no expected date of 
delivery and no concerns about the deviation in fundal height). 

2. You failed to address or follow up concerns when you identified a deviation in fundal heights for [the mother]. 
3. You failed to arrange for the GCT to be done at 24 weeks, in view of the risk factors, as is required when deviations 

from the norm are noted.  (GCT was done at 28 weeks which is the norm for routine pregnancies). 
4. You failed to follow a direct order given by the Obstetrician, Dr Saunders that [the mother] was not to have a home 

birth. 
5. You failed to follow up with the Obstetrician, Dr Saunders, as requested or the CMP Manager, Ms Andrew, when 

no information from her was forthcoming. 
6. You failed to inform [the mother] of the Midwifery Protocol on Inclusion Criteria for the CMP and explain what her 

options were. 
7 You failed to document any conversations with [the mother] in relation to options for ongoing care and place of 

birth. 
8. You failed to provide effective clinical intervention in the resuscitation of [the] baby by leaving the baby attached to 

the umbilical cord throughout the resuscitation. 
9. You failed to accompany the baby in the ambulance as the senior health professional, despite the ongoing 

ventilation requirements and the critical nature of the baby’s condition. 
10. You ordered an ultrasound to be done on [the mother] and interpreted the results without consulting with other 

health care providers. 
377 Ms Benn responded to these allegations on 1 November 2010 and asked for further information with respect to allegation 1 and 

3 which was provided by Ms White by letter dated 2 November 2010.  Ms Benn then provided a further response in relation to 
these two allegations on 9 November 2010. 

378 Ms White’s investigation into the allegations against Ms Benn concluded on 11 November 2010. 
379 On 16 November 2010 the respondent wrote to Ms Benn claiming that she had misconducted herself with respect to the 

following allegations, that it intended to terminate her and it asked for her to respond to her foreshadowed termination which 
she provided on 23 November 2010.  The following allegations were relied upon by the respondent to terminate Ms Benn: 
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Allegation 1 
Ms Benn ‘failed to follow a direct order given by the Obstetrician, Dr Saunders, that [the mother] was not to have a home 
birth’. 
Allegation 2 
Ms Benn ‘proceeded to support [the mother] to birth at home despite clear documentation in the patient’s notes and a letter 
addressed to you with clear instructions from Dr Saunders stating that [the mother] should give birth in the hospital, and the 
Midwifery Protocol on Inclusion Criteria for the Community Midwifery Program’. 
In support of Ms Benn misconducting herself with respect to Allegations 1 and 2 the respondent relied on Ms Benn’s written 
statement ‘I advised her [the mother] … that I would support her decision if she elected to have a home birth’. 
Allegation 3 
Ms Benn ‘did not inform Dr Saunders of the intended care plan for [the mother] despite being asked to by Dr Saunders in his 
letter addressed to [her] dated 17/02/2010’. 
Allegation 4 
Ms Benn ‘failed to follow up with the Obstetrician, Dr Saunders, as requested, or the CMP Manager, Ms Andrew, when no 
information from her was forthcoming’. 
In support of the conclusions reached in Allegations 3 and 4 the respondent relied on Ms Benn having taken no action to 
ensure that Dr Saunders’ instructions in his letter to her dated 17 February 2010 or his instructions in the mother’s client notes 
on 17 February 2010 were complied with. 
Allegation 5 
Ms Benn ‘failed to complete the referral form correctly (there is no date of referral on the form, no expected date of delivery 
and no reference to the deviation on fundal height)’. 
Allegation 6 
Ms Benn ‘failed to address or follow up concerns when [she] identified a deviation in fundal heights for [the mother]’. 
Allegation 7 
Ms Benn ‘ordered an ultrasound to be done on [the mother] without authorisation or consultation with other health care 
providers’. 
Allegation 8 
Ms Benn ‘failed to inform [the mother] of or follow the Midwifery Protocol on Inclusion Criteria for the CMP once [she was] 
aware of the Doctors’ instructions for a hospital birth’. 
Allegation 9 
Ms Benn ‘failed to document any conversations with [the mother] in relation to options for ongoing care and place of birth’. 
Allegation 10 
Ms Benn ‘failed to accompany [the] baby in the ambulance as the senior health professional, despite the ongoing ventilation 
requirements and the critical care nature of the baby’s condition’. 

380 The respondent terminated Ms Benn as she misconducted herself with respect to the 10 allegations set out in the intention to 
terminate letter dated 16 November 2010. 

381 Allegation 1 was that Ms Benn failed to follow Dr Saunders’ ‘order’ that the mother not have a home birth and Allegation 2 
relates to Ms Benn supporting the mother to have a home birth contrary to Dr Saunders’ instruction and the Inclusion Criteria.  
The respondent concluded that Ms Benn misconducted herself with respect to Allegations 1 and 2 as Ms Benn made a written 
statement that she would support the mother’s decision if she elected to have a home birth.  These words appear to be an 
extract from the statement Ms Benn made for the sentinel event on or about 21 May 2010 which I find Ms Benn did not 
expressly rely on in response to the allegations put to her during the investigation.  This statement was referred to at Ms Benn’s 
meeting with Ms White on 3 June 2010 but I find that at the time Ms Benn did not formally request that this statement form 
part of her response to the allegation put to her on 25 May 2010 (document 141).  During the investigation the respondent did 
not ask Ms Benn to clarify this comment as it related to these allegations and as a result Ms Benn was denied the opportunity 
to explain the context of this comment.  It is also the case that the mother may have been able to birth at home if, after 
consultation and negotiation with Dr Saunders, the mother was cleared for a home birth.  In any event the respondent relied on 
a statement by Ms Benn which did not form part of the investigation and Ms Benn was not given the opportunity to respond to 
this comment in relation to these allegations.  As Ms Benn was given no opportunity to respond about the context of her 
comment I find that the respondent cannot rely on Ms Benn misconducting herself with respect to these allegations. 

382 Allegation 2 also claims that Ms Benn acted contrary to the Inclusion Criteria by supporting the mother to birth at home.  The 
respondent did not tell Ms Benn which section of the Inclusion Criteria it relied on when this allegation was first put to 
Ms Benn during the investigation nor was Ms Benn provided with the Inclusion Criteria which the respondent claimed she 
breached.  This was critical as the CMP Inclusion Criteria was updated in December 2009.  I find that as Ms Benn was not told 
which part of the Inclusion Criteria she breached she was not given an opportunity to properly respond to this allegation and 
the respondent cannot therefore rely on this part of the allegation to form the view that Ms Benn misconducted herself. 

383 Allegations 3 and 4 relate to Ms Benn not taking follow up action to ensure that Dr Saunders’ letter or his instructions in the 
mother’s client notes that he be informed of the mother’s care plan were complied with.  There is no dispute that Ms Benn did 
not discuss the mother’s care plan with Dr Saunders however, she discussed Dr Saunders’ letter with her manager Ms Andrew 
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and Ms Andrew undertook to clarify the intended care plan with Dr Saunders and Ms Benn relied on her to do so.  There was 
no evidence given at the hearing that the respondent found that Ms Benn’s actions in this regard were inappropriate. 

384 Ms Benn relied on Ms Andrew to liaise with Dr Saunders and negotiate a care and birth plan for the mother but she did not do 
so.  Ms Benn gave evidence that after she received Dr Saunders’ letter she had a discussion with Ms Andrew about the mother 
and she understood that the mother was to then be a domino client and the mother would birth in hospital.  Ms Benn also 
maintained Ms Andrew told her it was open for the mother to have a home birth when they discussed Dr Saunders’ letter.  I 
find that the mother attended a tour of KEMH after Ms Benn discussed the mother possibly being a domino patient in this 
context.  Ms Benn gave evidence that after Ms Cudlipp’s 36 week visit with the mother, she understood that the mother had 
changed her mind and had decided to have a home birth.  It is clear that at this point Ms Benn did not take steps to ensure that 
the mother’s birth plan was clarified in line with Dr Saunders’ recommendation or if a home birth was open to the mother after 
further negotiation with Dr Saunders.  Furthermore, she did not finalise a care plan for the mother when Ms Andrew asked her 
to do so on 29 April 2010.  I find that when no feedback was forthcoming from Ms Andrew about the mother’s care plan she 
should have raised this with Ms Andrew.  I find that allegation four is substantiated. 

385 Allegations 5, 6, 7 and 10 relate to Ms Benn’s alleged failure to follow CMP policy and procedures. 
386 Allegation 5 relates to the form Ms Benn filled out when referring the mother to the antenatal clinic at KEMH.  There is no 

dispute that this form was undated, Ms Benn did not fill out the expected delivery date and she did not refer to a deviation in 
fundal height on the form.  I find that these omissions were minor and did not impact on the baby’s birth and the mother not 
birthing at home.  There was no place on the form for the date on which it is sent and the date the form was faxed was included 
by Ms Benn.  Any issue with the mother’s fundal height, which did not exceed the variations provided for in the CMP’s policy 
at the time of the incident, would have been dealt with by Dr Saunders when he saw the mother on 17 February 2010.  I find 
that Ms Benn’s omissions when she filled out this form therefore did not constitute misconduct. 

387 I find that Allegation 6 is not substantiated.  I find that Ms Benn followed up her concerns about the mother’s fundal height by 
ordering an ultrasound for the mother. 

388 Allegation 7 is different to the allegation put to Ms Benn during the investigation.  During the investigation it was alleged that 
Ms Benn ‘ordered an ultrasound to be done on [the mother] and interpreted the results without consulting with other health 
care providers’.  However in the letter foreshadowing the respondent’s intention to terminate Ms Benn the respondent 
maintained that Ms Benn had misconducted herself as she ‘ordered an ultrasound to be done on [the mother] without 
authorisation or consultation with other health care providers’.  I find that ordering an ultrasound without authorisation or 
consultation and ordering an ultrasound and interpreting the results without consulting other health care providers are 
materially different allegations.  As the allegation the respondent relied on to terminate Ms Benn was not put to her during the 
investigation the respondent cannot rely on this allegation to form the view that Ms Benn misconducted herself.  It is also the 
case that the respondent did not refer to Ms Benn breaching any CMP policy when this allegation was put to her during the 
investigation.  During the hearing there was confusion about respondent’s policy at the time of the incident with respect to 
ordering an ultrasound and whether a copy of this policy was in Ms Benn’s midwifery file at the time of the incident.  I accept 
Ms Benn’s evidence that she was unaware of this policy when a policy about ordering ultrasounds was put to her at the 
hearing.  I also find that when Ms Benn ordered the ultrasound she was told by clerical staff there was no issue with her 
placing this order.  In any event even if Ms Benn contravened the terms of any relevant CMP policy I find that this omission 
was minor and did not constitute misconduct as there was no evidence that Ms Benn caused the mother any detriment by 
ordering the ultrasound.  Furthermore, clerical staff facilitated the ordering of this ultrasound without a referral. 

389 Allegation 10 relates to Ms Benn’s failure to accompany the baby in the ambulance on its way to the hospital.  Even though 
Ms Benn was the primary midwife at the birth I accept Ms Benn’s evidence that she deferred to Ms Cudlipp on this issue given 
what had occurred at the birth and as Ms Cudlipp had been supervising her during her performance management process.  I 
find that this situation arose because Ms Benn faced difficulties at the time of the birth and lacked confidence in her decision 
making due to her performance management process and I find that it was within this context that Ms Cudlipp and Ms Benn 
jointly decided that the father accompany the baby in the ambulance as he did not drive.  Whilst it may have been appropriate 
for either Ms Benn or Ms Cudlipp to accompany the baby in the ambulance, in this instance I find that when Ms Benn did not 
do so she did not misconduct herself.  I find that the lack of a midwife in attendance in the ambulance did not compromise the 
care given to the baby.  I also find that Ms Benn was unaware of the policy relied on by the respondent at the hearing requiring 
her to accompany the baby in the ambulance and no policy to this effect was given to Ms Benn during the investigation.  
Furthermore, the respondent was unable to confirm that the policy it relied upon at the hearing applied to Ms Benn at the time 
of the incident with respect to this allegation. 

390 In the circumstances I find that the respondent cannot rely on these four allegations to form the view that Ms Benn 
misconducted herself. 

391 Allegations 8 and 9 relate to failings with respect to Ms Benn’s discussions with the mother about the models of care available 
to the mother, her poor documentation and Ms Benn breaching the Inclusion Criteria.  When Allegation 8 was put to Ms Benn 
during the investigation the respondent alleged that Ms Benn ‘failed to inform [the mother] of the Midwifery Protocol on 
Inclusion Criteria for the CMP and explain what her options were’.  At the time it did not detail which sections of the Inclusion 
Criteria Ms Benn had failed to inform the mother of so that Ms Benn could explain her actions.  In the letter foreshadowing the 
respondent’s intention to terminate Ms Benn the respondent relied on a different allegation.  The respondent claimed Ms Benn 
failed ‘to inform the mother of or follow the Midwifery Protocol on Inclusion Criteria for the CMP once you were aware of the 
Doctors’ instructions for a hospital birth’, which I find is a materially different allegation.  Failing to follow the Inclusion 
Criteria is a different allegation to failing to inform the mother about the Inclusion Criteria.  Furthermore, the respondent did 
not specify what Ms Benn failed to follow in the Inclusion Criteria.  As the allegation relied upon by the respondent to 
terminate Ms Benn was not put to Ms Benn during the investigation nor were details given to Ms Benn about which sections of 
the Inclusion Criteria she had breached I find that the respondent cannot rely on this allegation to form the view that Ms Benn 
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misconducted herself.  In any event I reject the respondent’s claim that Ms Benn did not have discussions with the mother 
about being a domino client and having a hospital birth or that she did not follow up Dr Saunders’ recommendation.  I find that 
on at least three occasions Ms Benn discussed a hospital birth with the mother.  I accept Ms Benn’s evidence that on 
26 February 2010 she discussed the mother having a domino birth after she saw Dr Saunders.  In the mother’s client notes 
Ms Benn documented discussing the CMP/CMWA modes of care on 16 November 2009 and Ms Benn’s entries in these notes 
on 26 February 2010, 31 March 2010 and 27 April 2010 contain references to her discussions with the mother about a hospital 
birth, mode of care, the possible need for intervention for the safety of mother and baby and hospital induction.  Ms Benn also 
provided this information in her responses as part of the investigation.  Even though Ms Benn does not refer in the mother’s 
client notes to specific options for ongoing care being discussed I accept that Ms Benn did not document all of her discussions 
with the mother, however it is clear that this is not possible to do so given the way in which the client notes are structured.  It is 
also the case that one of the areas that Ms Benn was being performance managed in was about poor documentation.  I have 
also already found that Ms Benn relied on Ms Andrew to ensure that the mother’s place of birth was discussed with 
Dr Saunders.  These allegations are therefore not proven. 

392 I find that Ms Benn could have been more thorough when carrying out some administrative duties relevant to her interactions 
with the mother however I find that these omissions when viewed collectively are not serious enough to constitute misconduct.  
Nor has the respondent demonstrated that Ms Benn contravened the CMP policies it relied on with respect to Allegations 5, 6, 
7 and 10. 

393 I have found that Ms Benn should have contacted Ms Andrew when no feedback was forthcoming from her about a birth plan 
being in place for the mother in line with Dr Saunders’ recommendation that the mother not birth at home.  However, given my 
findings which follow about numerous failings and omissions by the respondent during the disciplinary process I find that the 
respondent cannot rely on this or any other allegation to form the view that Ms Benn or the other applicants misconducted 
themselves with respect to the incident. 
The investigation and the respondent’s decision to terminate the applicants 

394 When conducting disciplinary processes an employer is required to act fairly and reasonably and gather and review relevant 
information that is critical to the issue as to whether the alleged conduct occurred.  The employer is also required to provide 
employees with procedural fairness and ensure that employees are given a fair go.  A failure to do so may render the 
termination harsh, unjust or unreasonable. 

395 I find that the process adopted by the respondent when investigating the allegations against the applicants and deciding that the 
applicants be terminated was hopelessly flawed and inept.  I find that when regard is had to the relevant authorities and equity 
and fairness, the applicants were not given a fair go all round and as a consequence were unfairly terminated.  I find that during 
this disciplinary process the applicants were denied procedural fairness, they were treated in an unreasonable and unfair 
manner in many instances and a number of relevant considerations were not taken into account by both Ms White as 
investigator and Ms Elmes as decision maker.  Furthermore, the respondent breached numerous requirements of the Guidelines 
which should have been followed.  I find that given the serious deficiencies and omissions in the disciplinary process used by 
the respondent when investigating the allegations against the applicants and deciding that the applicants be terminated that the 
outcome of this process cannot be relied on by the respondent to form the view that the applicants committed misconduct and 
that they be terminated. 

396 The disciplinary process used by the respondent was pursuant to the MD Policy which applies in conjunction with the 
Guidelines.  The disciplinary process in the Guidelines distinguishes and delineates the roles of investigator and decision 
maker.  The investigator and decision maker are required to reach their own conclusion as to whether the employee the subject 
of the disciplinary process committed misconduct.  If the decision maker is satisfied on the basis of evidence and information 
and findings presented by the investigator that misconduct has been committed the decision maker is to determine whether in 
all of the circumstances the employee should be terminated. 

397 The Guidelines state at Clause 4.3.3.1 ‘Conduct of Investigations’: 
An investigation is concerned with evidence and the alleged breach.  It is not the responsibility of the party conducting an 
investigation to make recommendations regarding the imposition of any action or penalty. 
Responsibility for determining whether action or a penalty is appropriate lies with the decision-maker, who may seek 
advice from the relevant HR area (document 55). 

The Guidelines provide that the decision maker is to receive a report at the end of the investigation so that the finding/s made 
by the investigator and the basis upon which any findings and evidence relied on can be reviewed.  A judgement is then made 
by the decision maker as to whether there was sufficient information and evidence to demonstrate that the allegations were 
substantiated and if so if this constituted misconduct sufficient to warrant termination.  If an employee has committed 
misconduct sufficient to warrant termination the decision maker then decides whether the respondent should terminate the 
employee after giving the employee the opportunity to respond to its intention to terminate them, by way of mitigation.  In 
reaching this conclusion the decision maker is to give consideration to issues raised by the employee in response to the 
respondent’s intention to terminate them and any other relevant mitigating circumstances such as length of service and an 
employee’s employment history. 

398 I find that as Ms White and Ms Elmes were both involved in making decisions about the applicants’ conduct during the 
investigation, this was a serious and fundamental breach of the Guidelines.  I find that Ms Elmes’ involvement in making 
decisions about the applicants’ conduct during the investigation resulted in her being unable to independently review the 
findings made by Ms White and the basis upon which she reached her conclusions about the allegations against the applicants, 
in her role as decision maker. 
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399 I find that Ms Elmes was actively involved in making decisions about the applicants’ conduct during the investigation on a 
number of occasions.  Ms Elmes attended a meeting on 30 September 2010 with Ms White, Ms Smith and Ms Belotti, prior to 
the investigation into Ms Cudlipp ceasing on 1 October 2010.  At this meeting she discussed her views about Ms Cudlipp’s 
response to the allegations against her and her conduct with respect to these allegations (see t174).  Ms Elmes gave evidence 
that on or about 30 September 2010 she met with Ms White, Ms Belotti and Ms Smith to discuss Ms Andrew’s latest response 
to the allegations against her.  Ms Elmes stated that at this meeting she and the others in attendance had concerns that 
Ms Andrew had many opportunities to intervene and change the mother’s care plan but she failed to do so and rather than 
being an isolated example of human error there was evidence of numerous opportunities which she ignored (see Exhibit R3).  
Ms White’s investigation into the allegations against Ms Benn concluded on 11 November 2010.  On 9 November 2010 
Ms White sent Ms Benn’s responses to additional documents provided to her in relation to the second set of allegations to 
Ms Elmes, Ms Smith and Ms Belotti by email.  Ms Elmes sent an email that day to Ms White, Ms Smith and Ms Belotti stating 
‘And the outcome is???’.  Ms Smith then responded by email to Ms Elmes, Ms White and Ms Benn on 9 November 2010 
stating ‘I am not sure where you all stand, but personally I do not see that Ms Benn’s answers change my previous position’ 
and ‘If anyone thinks differently, it would be good to have the necessary discussions to come to an outcome we are all happy 
with’. 

400 There was no dispute that after completing her investigation Ms White was involved in the decision to terminate the applicants 
and I find that when she did so this was a serious breach of the Guidelines.  In an email Ms White sent on 11 November 2010 
to Ms Belotti, Ms Smith and Ms Elmes discussing Ms Benn’s responses to the second set of allegations Ms White says ‘[m]y 
opinion therefore is that the decision still stands and she will need to get a letter of Intent to terminate’ (document 107).  In an 
email Ms White sent on 4 November 2010 to Ms Belotti, Ms Smith and Ms Elmes, after she had concluded her investigation 
into the allegations against Ms Cudlipp, Ms White comments on Ms Cudlipp’s responses to the intent to terminate letter 
(document 125).  The file note completed by Ms White of a meeting held on 1 October 2010 with Ms Elmes and Ms Smith to 
discuss Ms Andrew’s response states ‘Ros, Sadie and Jennie were satisfied that the allegation of Misconduct was substantiated 
and that Corrie would be terminated’ (document 142).  Ms White sent an email to Ms Belotti, Ms Smith and Ms Elmes on 
11 November 2010 commenting on Ms Benn’s responses and stated that ‘my opinion therefore is that the decision still stands 
and she will need to get a letter of intent to terminate’ (document 108).  Ms White claimed she participated in the decision to 
terminate the applicants in her role as Acting Principal Nursing and Midwifery Director.  I reject this as I find it was 
inappropriate for Ms White to be involved in deciding whether the applicants should be terminated after conducting the 
investigation and making her initial findings about each applicant’s conduct.  I find that her involvement in the decision to 
terminate the applicants compromised the outcome of this decision as Ms White had already decided that the applicants had 
committed misconduct.  I find that Ms White was therefore unable to bring an independent mind as to whether the applicants 
had committed misconduct sufficient to warrant termination. 

401 I find that as Ms Belotti and Ms Smith were also involved in making decisions about the applicants’ conduct during the 
investigation and the decision to terminate them this further compromised the outcome of the disciplinary process.  I find that 
their involvement constituted more than giving advice to Ms White and Ms Elmes or about using a fair process as they made 
judgements about whether the applicants committed misconduct during the investigation.  As already noted the Guidelines do 
not contemplate the same person/s making decisions about the conduct alleged against an employee during the investigation 
and the process of deciding to terminate an employee.  I find that Ms Belotti and Ms Smith did not bring an independent mind 
to the process of determining whether the applicants had misconducted themselves sufficient to warrant termination as they 
made decisions about the applicants’ conduct during the investigation this compromised the decision to terminate the 
applicants. 

402 I find that the process used by the respondent to decide that each applicant be terminated was not conducted in a considered or 
fair manner and the applicants were therefore denied natural justice.  Each applicant made lengthy submissions and comments 
in support of not being terminated.  I find that when Ms Elmes, Ms Belotti, Ms Smith and Ms White discussed and reviewed 
the applicants’ responses they decided to terminate the applicants hastily and without properly considering their submissions.  
There was no evidence that any weight was given to each applicant’s excellent work history or their lengthy service with the 
respondent and the fact that none had previously been subject to any disciplinary action during their deliberations.  
Furthermore, the decision to terminate the applicants took place after short meetings and/or discussions and email exchanges 
between Ms Elmes, Ms White, Ms Smith and Ms Belotti and there was no evidence that the applicants’ contentions were 
properly discussed, considered or taken into account when the decision was made to terminate each applicant. 

403 I find that the respondent did not comply with a number of other requirements under the Guidelines and as a consequence of 
these omissions I find that the applicants were treated unfairly, in some instances they were treated in an unreasonable manner 
and they were denied procedural fairness. 

404 The applicants were not given an opportunity to provide an explanation about the misconduct they were suspected of 
committing prior to the respondent determining that an investigation be held.  I find that as a result the applicants were denied 
procedural fairness.  Clause 4.3 of the Guidelines specifies that when misconduct is suspected of an employee, the employee is 
to be notified of this prior to any investigation commencing and the employee is to be given an opportunity to provide a written 
response to the suspected misconduct so that the decision maker can determine if there is a reasonable suspicion that 
misconduct may have occurred.  Depending on this response, an investigation into the alleged misconduct may then take place.  
I find that as this step was a pre-condition to an investigation occurring and as this did not occur this was not only a significant 
breach of the Guidelines but it denied the applicants the opportunity and right to put their case to the respondent prior to it 
forming the view that they may have misconducted themselves.  If the applicants were given this opportunity their responses 
may have influenced whether an investigation proceeded.  This opportunity to respond to a suspicion of misconduct prior to 
being investigated was also denied to the applicants when different allegations were put to the applicants during the 
investigation thus compounding the unfair manner in which the applicants were treated. 
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405 Clause 4.3.3 of the Guidelines states that after an employee’s response to the suspicion of misconduct is received and it is 
determined that misconduct may have occurred and further action is required then the decision maker is to give a direction in 
writing that an investigation be undertaken, this direction is to describe the suspected breaches against an employee or 
employees to be investigated and possible findings and a due date for the investigation report to be submitted is to be stated.  
Ms White was not given any direction in writing to this effect containing the breaches alleged against each applicant, nor was 
she provided with possible outcomes and a timeframe.  In my view this contributed to Ms White not completing a written 
report of her investigation which I find was a significant omission which denied the applicants natural justice.  Clause 4.3.4 
provides that an investigation report submitted to the decision maker must include a statement of finding, that is, whether 
misconduct did or did not occur.  Ms White did not produce any formal statement of findings with respect to any of the 
allegations relied on to terminate the applicants or the allegations made against the applicants which were dropped.  As no 
report was generated I find that the applicants were treated unfairly as it was unclear to the applicants what Ms White 
investigated and the basis upon which she reached her conclusions with respect to the allegations against the applicants.   

406 I find that the lack of an investigation report contributed to Ms Elmes not being properly briefed by Ms White as to her 
conclusions, the reasons for making her findings and the information on which Ms White relied to form the view that the 
applicants misconducted themselves.  I find that as a result Ms Elmes reached conclusions about the applicants’ conduct by 
taking into account incorrect information and documentation which was not open for her to rely on.  Furthermore, Ms Elmes 
claimed she did not rely on statements which were relied on by Ms White during her investigation.  Ms Elmes said that she did 
not rely on the applicants’ sentinel event statements when deciding that the applicants had committed misconduct and should 
be terminated yet Ms White relied on an extract of Ms Andrew’s sentinel event statement when putting the second allegation 
put to Ms Andrew on 13 September 2010.  These statements are also referred to in the notes of the meetings with each 
applicant during the investigation confirming they were considered by Ms White as part of the investigation.  The notes of the 
meeting with Ms Andrew on 3 June 2010 state that she ‘was asked if she had anything to add in addition to her written 
response’, that is her sentinel event statement.  The notes of the meeting with Ms Cudlipp on 29 June 2010 state that Ms Belotti 
asked ‘if she had anything that she wished to add to her previous written statement’ which was her sentinel event statement.  
The notes of the meeting with Ms Benn on 3 June 2010 state that she was asked ‘if she had anything to add in addition to her 
written response regarding the allegations relating to the circumstances surrounding the birth of [the mother’s] baby on 
30/04/2010’ which was the sentinel event statement.  Ms Elmes claimed that Ms Benn’s performance management process was 
not a relevant consideration as it only applied to primiparous women, which was untrue as Ms Benn was being supervised as 
part of her performance management process with multiparous women during late pregnancy, including the mother (see 
document 148).  Ms Elmes gave evidence that she relied on Ms Benn blaming Ms Cudlipp for encouraging the mother to have 
a home birth but Ms Benn did not say this in any of her responses during the investigation.  Ms Elmes gave evidence that 
investigation files for each applicant were compiled during the investigation which was untrue.  Contrary to the respondent’s 
claim, I find that files containing correspondence relating to each applicant, which only came to the applicants’ attention 
during the hearing, did not form part of the investigation as they were generated after Ms White’s investigation was completed.  
They therefore could not and did not form part of Ms White’s investigation.  Ms Elmes gave evidence that she relied on the 
note of Ms White’s telephone conversation with Ms Bellingham on 19 July 2010 whereby Ms Bellingham said that Ms Benn 
told her that Ms Cudlipp had encouraged the mother to birth at home when reaching conclusions about Ms Cudlipp’s conduct 
during the incident.   Yet Ms White gave evidence that she did not reach any conclusions about this note when making her 
findings. 

407 I find that the applicants were treated unfairly when Ms White failed to keep minutes of relevant discussions and meetings or a 
record of what she reviewed during her investigation.  Not only was this contrary to the Guidelines I find that this denied the 
applicants the opportunity to properly scrutinise findings made by her about the allegations put to them, what she investigated 
and considered and the basis upon which she reached her conclusions.  Minutes were not taken when Ms White claims she 
verbally presented her findings to Ms Elmes at the end of her investigation and minutes were not taken of meetings where 
Ms White and Ms Elmes, in conjunction with Ms Belotti and Ms Smith, concluded that the applicants had misconducted 
themselves during the investigation.  Notes of informal discussions between Ms White and Ms Belotti about the applicants’ 
conduct were also not made.  There was no record of what Ms White investigated in response to the many issues raised by the 
applicants during the investigation including what Ms White concluded about each applicant’s workload and why she did not 
regard this issue as being relevant, her investigation about the impact of Ms Benn’s performance management on Ms Benn’s 
conduct, what CMP policies she reviewed and which CMP policies she relied on when making her findings.  There was also no 
record of Ms White’s investigation and finding about the allegation that Ms Andrew mishandled Ms Benn’s performance 
management process which was not proceeded with or other allegations put to the applicants during the investigation which the 
respondent did not rely on to terminate the applicants.  For example, Ms White confirmed that: 

(i) she gave her initial findings verbally to Ms Elmes at a meeting on 9 July 2010 and no minutes were kept of this 
meeting (t279). 

(ii) she stated that when investigations with respect to Ms Cudlipp concluded on 1 October 2010 she presented her 
findings at a meeting with Ms Elmes and Ms Smith and minutes were not taken of this meeting (t301). 

(iii) she stated that the information she provided about Ms Cudlipp in an email to Ms Belotti, Ms Elmes and Ms Smith 
on 4 November 2010 was provided in her professional capacity.  Ms White gave evidence she had a meeting with 
Ms Elmes after sending this email on 4 November 2010 and prior to Ms Elmes’ email sent that day at 5.11 pm 
and Ms White could not recall if Ms Smith and Ms Belotti attended this meeting.  Ms White stated that emails 
sent by her and Ms Belotti were discussed at the time and no minutes were kept of this meeting (t306). 

(iv) she stated that no minutes were kept of her meeting with Ms Elmes, Ms Belotti and Ms Smith on 30 September 
2010 to review Ms Andrew’s responses to the further allegations put to her (t476). 
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(v) she stated that at a meeting held with Ms Belotti and Ms Smith prior to two further allegations being put to 
Ms Cudlipp no minutes were kept of this meeting (t819). 

408 I find that the applicants were treated unfairly and in an unreasonable manner as it was not clear to the applicants which 
allegations were being relied on to terminate them until they received a letter notifying them of the respondent’s intention to 
terminate them.  Allegations of misconduct against each applicant changed, they were added to or deleted during the 
investigation and one allegation against Ms Andrew was based on a false premise. 

409 I find that Ms Andrew, Ms Cudlipp and Ms Benn were denied procedural fairness when they were terminated based on 
allegations which were not put to them during the investigation.  In Ms Benn’s case this related to two out of the 10 allegations 
relied on by the respondent to terminate her.  It also follows that Ms White did not make any findings with respect to these 
allegations which is a breach of the Guidelines.  Even though the applicants responded to the new allegations after the 
investigation concluded this was by way of mitigation and in my view this did not overcome the lack of procedural fairness 
afforded to the applicants by being terminated based on allegations not put to them during the investigation. 

410 I find that Ms White and Ms Elmes relied on documentation which was not open to them to do so.  Ms White relied on the 
content of a note of her discussion with Ms Andrew on 30 April 2010 to reach conclusions during her investigation about 
whether Ms Andrew committed misconducted.  However, this note was generated prior to the investigation commencing and 
was not Ms Andrew’s response to the allegations initially put to her.  As the conversation the subject of this note took place 
prior to the investigation commencing and as this statement was not made by Ms Andrew in response to the allegations put to 
her during the investigation, nor I find did she agree that it formed part of her response to the allegations against her, it was 
inappropriate for Ms White to rely on this note during her investigation.  It was unclear as to why the applicants were provided 
with a note of a conversation Ms White had with Ms Bellingham as its contents did not appear to relate to any allegation 
against the applicants.  Furthermore, it contained uncorroborated hearsay comments and was not relied on by Ms White to 
reach conclusions about the conduct of any of the applicants.  I find that Ms White and Ms Elmes inappropriately relied on the 
notes of Ms White’s conversation with the mother on 30 June 2010 when it was not open for them to do so.  I find that the 
mother was only interviewed by telephone as part of the sentinel event and the respondent therefore should not have relied on 
the statement of this interview as part of the investigation and its decision to terminate the applicants.  I reject Ms White’s 
claim that during her discussion with the mother on 30 June 2010 she advised her that it related to the investigation into the 
applicants’ conduct as well as the sentinel event.  Ms White’s notes refer to her discussion with the mother being about the 
sentinel event.  Her notes do not deal with questions and feedback about the allegations against Ms Benn and Ms Cudlipp as to 
whether a domino birth was mentioned and whether Ms Benn and Ms Cudlipp encouraged and supported the mother to have a 
home birth.  Ms Elmes gave evidence that she relied on information contained in Ms White’s note of her discussion with the 
mother on 30 June 2010 to form the view that the applicants misconducted themselves by supporting the mother to have a 
home birth contrary to Dr Saunders’ recommendation and as this note was not made as part of the investigation it was not open 
to Ms Elmes to rely on this statement.  Furthermore, when the applicants had the opportunity to respond to this note they 
should have been told that this statement was made for the sentinel event and not the investigation. 

411 I find that when Ms White failed to interview the mother and Ms Tomlinson during the investigation this was a serious 
omission.  I find that as a result of this omission Ms Cudlipp and Ms Benn were disadvantaged.  Ms Tomlinson and the mother 
could have corroborated their statements about the respondent’s claims that they encouraged the mother to birth at home 
contrary to Dr Saunders’ recommendation.  I find that on or about 20 May 2010 Ms White knew or should have known that 
Ms Tomlinson, a ‘student midwife’, had attended the mother’s home birth as Ms Cudlipp and Ms Benn both referred to her 
attendance in their sentinel event statements provided on or about 20 May 2010.  There was also a reference to Ms Tomlinson 
attending the birth in the birth record section of the original of the mother’s client notes in her CMP file.  Ms White should 
therefore have been aware that it was highly probably that Ms Tomlinson attended midwifery visits prior to the birth and she 
would have kept a diary of these interactions.  At the hearing the respondent maintained that Ms Tomlinson’s journal 
supported its conclusion that Ms Benn and Ms Cudlipp misconducted themselves.  After observing Ms Tomlinson closely 
whilst giving evidence and when taking into account errors she made in her journal I find that Ms Tomlinson’s evidence and 
the notes she made were unreliable such that they should not be taken into account. 

412 I find that Ms Benn and Ms Cudlipp were treated unfairly when Ms White did not interview the mother about what transpired 
when Ms Cudlipp and Ms Benn visited her given the allegations against Ms Benn and Ms Cudlipp related to them supporting 
the mother to birth at home.  I find that Ms White should have also interviewed the mother about her assessment at MFAU and 
whether or not MFAU cleared her for a home birth given that she had her baby soon after being discharged and the allegation 
against Ms Andrew was that she did not follow up Dr Saunders’ recommendation when the mother was sent home on 29 April 
2010 to have her baby, which was untrue. 

413 I find that the applicants were treated unfairly and denied procedural fairness when they were not given any opportunity to 
have a meeting with Ms White after additional allegations were put to them during the investigation.  It is not always the case 
during an investigation that an employee will be given the opportunity to respond in person to each allegation of misconduct.  I 
find that in this instance however when further allegations were put to each applicant, in particular Ms Benn who had ten 
additional allegations put to her which went to issues significantly different to the previous allegations put to her, each 
applicant should have been interviewed by Ms White and given the opportunity to respond to the new allegations.  I find that 
further meetings should have taken place with each applicant as the additional allegations against each applicant were serious 
and the potential outcome for each applicant if they were proven was termination.  There were also conflicts and discrepancies 
in the feedback given by each of the applicants on some critical issues which could have been remedied by direct discussion at 
interviews.  For example, Ms Andrew claimed that she told Ms Benn to contact Dr Saunders whilst the mother was at KEMH 
on 29 April 2010 to discuss the mother’s care arrangements which was disputed by Ms Benn. 

414 I find that the applicants were denied procedural fairness when documentation provided to them during the investigation when 
allegations were put to them was incomplete and insufficient to allow them to properly respond to what was being alleged 
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against them.  I find that Ms Cudlipp was disadvantaged when Ms White only supplied extracts of the mother’s client notes 
and not a full copy of these notes when she was required to respond to an allegation about what and why she wrote in the 
mother’s client notes.  This omission was particularly serious as the respondent relied on selected entries from this document to 
form the view that Ms Cudlipp misconducted herself and Ms Cudlipp should have had the opportunity to respond to this in the 
context of all entries made in the mother’s client notes.  Ms Andrew was not provided with copies of the allocation sheets 
relied upon by the respondent to form the view that she had misconducted herself nor did Ms White provide details at which 
meetings the respondent claimed these sheets were seen and allegedly discussed by Ms Andrew.  No applicant was given 
copies of the notes of the mother’s visit to MFAU on 29 April 2010 which in my view was critical to the issue of whether or 
not the mother was assessed by a medical practitioner as being fit for a home birth and if Dr Saunders’ recommendation that 
the mother not birth at home was taken into account by staff at MFAU on that date.  During the investigation Ms Benn was not 
provided with copies of the policies relied on by the respondent at the hearing related to her alleged misconducted nor was she 
advised of the specific sections of the Inclusion Criteria which the respondent claimed she had breached.  Notes taken of the 
meetings held with each applicant were not provided to the applicants to respond to until after the respondent decided that they 
be terminated which put the applicants at a disadvantage as they were unable to contest the record of these meetings.  Ms Benn 
wrote that she discussed a domino birth with the mother on 26 February 2010 yet the notes of her meeting with Ms White 
where this issue was discussed contradict this and Ms Benn did not have the opportunity to respond to this discrepancy during 
the investigation.  This omission was critical as one allegation against Ms Benn was that she failed to discuss birth options with 
the mother.  I find that Ms Cudlipp was disadvantaged when she was not provided with a copy of the notes of the meeting on 
29 June 2010 during the investigation as an extract of these notes, which allegedly contained a direct quote made by 
Ms Cudlipp and was relied on by the respondent to form the view that Ms Cudlipp misconducted herself, was contested by 
Ms Cudlipp. 

415 I find that Ms White and Ms Elmes failed to take into account a number of relevant considerations during the disciplinary 
process which contributed to the applicants being treated unfairly. 

416 Ms White and Ms Elmes gave evidence that the applicants’ workload around the time of the incident was not a relevant 
consideration and therefore gave it no weight when assessing each applicant’s conduct and whether they should be terminated.  
I find that this was a serious omission by Ms White and Ms Elmes.  I find that the impact of the applicants’ workloads on the 
manner in which they were able to adequately fulfil their CMP roles was relevant prior to and during the incident and should 
have been taken into account and given due weight by Ms White during her investigation and Ms Elmes when deciding if the 
applicants should be terminated.  Around the time of the incident and in addition to her normal weekly hours, I understand 
Ms Andrew was on call 24 hours a day, seven days a week every second week for one week to be contacted for her expert 
clinical advice or called to a home birth which is very onerous.  At the time of the incident Ms Cudlipp regularly worked more 
hours than she was rostered.  I find that Ms Benn was under pressure due to her workload in April 2010.  Even though the 
respondent maintained it had reduced her workload when she was subject to a performance management process I accept 
Ms Benn’s evidence that in reality this was not the case due to leave arrangements of other midwives and the nature of the 
cases she was dealing with at the time.  The respondent conceded during the hearing that due to workload issues three 
additional midwives were seconded to the CMP in February 2010 although they did not start immediately, which in my view 
supports the applicants’ claims that their workloads had an impact on any omission or shortfall in their conduct at the time of 
the incident. 

417 Ms White and Ms Elmes claimed that Ms Benn’s performance management process was irrelevant to the investigation and the 
decision to terminate Ms Benn and they therefore did not give any weight to this when assessing Ms Benn’s role in the incident 
and whether she should be terminated.  I find that Ms Benn being subject to a performance management process at the time of 
the incident was a relevant consideration.  Both Ms White and Ms Elmes should have taken into account the stress and 
difficulties Ms Benn experienced as a result of being subject to this process and the impact of this when dealing with her 
clients and colleagues at the time of the incident when deciding if Ms Benn had committed misconduct sufficient to warrant 
termination.  Additionally, Ms Benn was being performance managed for poor note taking which related to the allegation that 
Ms Benn failed to document discussions with the mother about her place of birth.  I find that Ms Benn’s professional 
relationship with her colleagues was deleteriously affected when Ms Benn was required to keep this process confidential and 
this resulted in her not communicating effectively with colleagues about clients, including Ms Cudlipp, which in my view was 
a relevant consideration. 

418 I find that the investigation into the sentinel event inappropriately overlapped with the investigation into the applicants’ alleged 
misconduct notwithstanding that the respondent was obliged to and could conduct both investigations at the same time.  I find 
that as a result of this overlap this denied the applicants the opportunity to have their conduct during the incident properly 
assessed as part of the disciplinary process.  Ms Wenban required each applicant to submit written recollections of the events 
surrounding the birth as part of the sentinel event investigation prior to the respondent notifying the applicants that they may 
have misconducted themselves with respect to the incident.  I have already found that the statements prepared by each 
applicant as part of the sentinel event investigation formed part of the disciplinary investigation as the respondent referred to 
them at the meetings with each applicant during the investigation.  I find that the respondent relied on these statements without 
the express consent of the applicants which was a breach of procedural fairness.  Whilst the applicants acknowledged they had 
made these statements at their meetings with Ms White during the investigation I find that no applicant expressly consented to 
these statements forming part of their response to the initial allegations put to each of them as part of the disciplinary process.  
Furthermore, Ms Elmes disputed that these statements formed part of Ms White’s investigations and she claimed they did not 
impact on her decision that the applicants misconducted themselves, yet it was clear that Ms White relied on these statements 
in part during her investigation and later Ms Elmes in her role as decision maker. 

419 Ms White and Ms Elmes did not review the mother’s MFAU notes which in my view was a serious omission as the mother 
gave birth at home soon after being discharged from KEMH and Dr Saunders’ letter would have or should have been reviewed 
and presumably dealt with whilst the mother was at MFAU.  Furthermore, Ms Andrew stated that the mother should not have 
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been automatically accepted onto the CMP or at least further investigations should have been undertaken prior to her being 
accepted when she applied.  As Ms White did not take into account that the mother was accepted into the CMP when she did 
not meet the criteria for entry she neglected to take into account a relevant consideration. 

420 I find that when Ms White failed to properly investigate Ms Andrew’s contact with Ms Benn on 29 April 2010 this 
disadvantaged Ms Andrew.  There was a discrepancy in the evidence about whether Ms Andrew contacted Ms Benn by text or 
by telephone on the evening of 29 April 2010 to tell her to contact Dr Saunders about a care plan for the mother.  Ms Andrew 
told Ms White that during a conversation with Ms Benn on 29 April 2010 she told Ms Benn to contact Dr Saunders about his 
recommendation yet Ms Benn could not recall Ms Andrew telling her this.  I find that Ms White made no attempt to diligently 
follow up this discrepancy during her investigation which could have been easily verified by a review of mobile telephone 
records and texts.  I find that this was a serious omission given that one of the allegations relied upon to terminate Ms Andrew 
related to her disregarding Dr Saunders’ recommendation on 29 April 2010 that the mother not birth at home, which 
Ms Andrew disputed. 

421 I find that Ms White had a number of conflicts of interest which compromised her ability to properly investigate the allegations 
against each applicant and I find that these conflicts of interest resulted in Ms White not being able to be an impartial 
investigator.  I find that Ms White initiated and had overall responsibility for Ms Benn’s performance management process and 
Ms Andrew regularly reported to her about Ms Benn’s progress.  Ms White was also the decision maker with respect to any 
outcome arising from this process.  I have already found that Ms Benn’s performance management process had a deleterious 
impact on her conduct around the time of the incident and was a relevant consideration which should have been investigated 
and taken into account as part of the investigation and decision making process when deciding if Ms Benn should be 
terminated.  As Ms White was overseeing Ms Benn’s performance management process I therefore find that it was 
inappropriate for her to investigate Ms Benn’s conduct with respect to the allegations against her.  It was also the case that an 
allegation was put to Ms Andrew on 13 September 2010 that she failed to properly supervise Ms Benn whilst she was 
undergoing her performance management process.  Ms White was Ms Andrew’s supervisor and overseeing her dealing with 
Ms Benn’s performance management process.  Even though this allegation was not relied upon by the respondent to terminate 
Ms Andrew I find that it was inappropriate for Ms White to investigate this issue and reach conclusions about a process over 
which she had responsibility not only in relation to Ms Benn, but Ms Andrew in her role as supervisor. 

422 I find that the lack of CMP policies in some areas was a relevant consideration which was not taken into account by Ms White 
and Ms Elmes and I find that the respondent lacked policies in critical areas at the time of the incident which could have 
assisted in ensuring that the mother did not birth at home whilst on the CMP.  I find that the respondent did not have a policy 
containing a process to remove a client from the CMP when a client decided to have a home birth against the advice of an 
obstetrician and I find that this omission contributed to the mother birthing at home contrary to Dr Saunders’ recommendation.  
There was no policy containing a timeframe to require a client to choose where to birth when a home birth was determined to 
be inappropriate and I find that if this was in place this would have assisted in preventing the mother to have a birth at home 
whilst still on the CMP.  A number of policies have been changed since the incident after Ms Hudd conducted a review of 
CMP policies and recommended policy changes to a number of CMP policies including a policy on following up critical 
correspondence such as a letter from an obstetrician recommending a hospital birth.  Whilst this action is commendable I find 
that the breadth of changes recommended by Ms Hudd in a range of critical areas indicates that at the time of the incident a 
number of CMP policies were deficient and may have contributed to the mother having a home birth contrary to Dr Saunders’ 
recommendation. 
Consideration 

423 Reinstatement is the primary remedy under the Act where an employee has been found to have been unfairly terminated.  The 
applicants are seeking reinstatement and the respondent opposes this course of action.  The onus is on the respondent to 
establish that reinstatement or re-employment is impracticable (Quality Bakers of Australia Ltd v Goulding and Another 
(1995) 60 IR 327; Gilmore v Cecil Bros and Others (1996) 76 WAIG 4434 and (1998) 78 WAIG 1099).  The applicants have 
a duty to mitigate their loss however the onus of proof of failure to mitigate loss is on the respondent.  In the Full bench 
decision John Palermo v Charles Rosenthal (2011) 91 WAIG 129 the following was stated with respect to mitigating loss 
[148]: 

Whether an employee has mitigated his or her loss usually turns on whether he or she has taken reasonable steps to find 
alternative employment after their dismissal.  The reasonableness of the conduct depends upon an assessment of the facts 
and circumstances in each case:  BHP Billiton Iron Ore Pty Ltd v The Transport Workers’ Union of Australia, Industrial 
Union of Workers, Western Australian Branch (2006) 86 WAIG 642 [101] – [103].  However, it is for the employer to 
establish that an employee has failed to take reasonable steps to mitigate.  If the employee obtains alternative 
employment, the employee’s entitlement to compensation is reduced by the amount received from the alternative work.  If 
the employee fails to mitigate, the loss is reduced by the amount they could have earned if they had done so:  Merredin 
Customer Service Pty Ltd [72]. 

424 Even though a lengthy period has elapsed since the applicants were terminated I accept that no party to these applications was 
responsible for this delay and the applicants’ reinstatement should therefore be considered. 
Corrine Andrew 

425 In February 2010 Ms Benn approached Ms Andrew to discuss Dr Saunders’ letter which indicated that the mother not birth at 
home, he asked to be consulted about the mother’s birth and care plans and he was happy for the mother to have her antenatal 
care with the CMP.  During this discussion Ms Andrew undertook to email Dr Saunders but she did not do so nor did she have 
a discussion with Dr Saunders about this client prior to the incident.  I find that even though Ms Andrew neglected to follow up 
the mother’s care plan with Dr Saunders after undertaking to contact him this was a one-off lapse of judgement and was out of 
character for Ms Andrew.  I note that once Ms Andrew recalled on 29 April 2010 that she had not contacted Dr Saunders about 
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the mother she requested Ms Benn to contact Dr Saunders to discuss the mother’s care plan and to confirm the mother’s care 
arrangements with KEMH but Ms Benn did not do so and Ms Andrew was unaware of this.  During a later exchange Ms Benn 
told Ms Andrew that the mother had been sent home from MFAU to have her baby.  I find that at the time Ms Andrew 
believed that care arrangements had been made whilst the mother was at MFAU in light of her previous contact with Ms Benn 
and she understood the mother had been assessed and cleared to return home to have her baby.  I find that given her previous 
request to Ms Benn that day to confirm the mother’s care plan she understood that no further action was required to be 
undertaken.  It is within this context that I find Ms Andrew’s actions on 29 April 2010 were not unreasonable.  She had already 
asked Ms Benn to contact Dr Saunders about the mother that day and to confirm the mother’s care arrangements with KEMH 
and she was aware that a medical practitioner would have reviewed the mother at MFAU prior to discharging the mother and 
that Dr Saunders’ letter would have or should have been in the mother’s file and/or his notes containing his recommendation. 

426 The respondent claimed that Ms Andrew knowingly disregarded Dr Saunders’ recommendation as the allocation sheets were a 
reminder to Ms Andrew that the mother had not been converted to a domino client and as she had regular access to these sheets 
she was aware the mother remained as a home birth client and Ms Andrew should have ensured that the mother’s status be 
changed to a domino birth or that the mother be removed from the CMP.  I reject the respondent’s claims in this regard as I 
accept Ms Andrew’s evidence that the allocations sheets were used to determine workloads and were not used to verify a 
client’s birth status and I find that they did not always accurately reflect a client’s status and they were not always discussed at 
meetings.  I find that Ms Andrew was working excessive hours around the time of the incident and had a heavy workload 
which in my view is a mitigating factor to be taken into account and may have influenced why she did not contact Dr Saunders 
after being given his letter or notice that the mother remained as a home birth client on the allocation sheet. 

427 I take into account Ms Andrew’s excellent, lengthy and unblemished employment history with the respondent and evidence 
that she usually uses a collaborative approach with other health professionals when dealing with clients.  It was also the case 
that Ms Andrew asked Ms Benn to contact Dr Saunders on 29 April 2010 prior to the birth occurring at home and to ensure an 
appropriate care plan with KEMH.  In the circumstances I find that Ms Andrew’s omission by not contacting Dr Saunders to 
discuss the mother’s care plan did not constitute misconduct or action sufficient to warrant her termination. 
Susan Cudlipp 

428 I have already found that Ms Cudlipp did not knowingly disregard Dr Saunders’ recommendation that the mother not birth at 
home, nor did she actively support the mother to birth at home contrary to his recommendation.  Ms Benn reassured her on two 
occasions that Ms Andrew was finalising the mother’s care plan and I find that Ms Benn and the mother erroneously told 
Ms Cudlipp that Ms Andrew supported the mother’s desire to birth at home and she would discuss this with Dr Saunders.  I 
find that as a backup midwife Ms Cudlipp was not responsible for all issues relevant to the mother’s care plan including 
contacting Dr Saunders about the mother’s place of birth after Ms Benn twice assured her that this issue was being dealt with.  
The custom and practice at the CMP at the time of the incident was that a backup midwife usually saw a client once and in my 
view it would therefore not be possible for the backup midwife to have the same role and responsibilities as the primary 
midwife in all aspects of a client’s care.  I find however that Ms Cudlipp should have raised the issue of the mother birthing at 
home with Ms Benn contrary to Dr Saunders’ recommendation when Ms Benn informed her that MFAU had sent the mother 
home on 29 April 2010 and that she would probably go into labour that evening and I find that it was a serious omission by 
Ms Cudlipp to assume that MFAU had cleared the mother for a home birth.  Notwithstanding this I find that her actions must 
be viewed in the context of Ms Benn telling Ms Cudlipp that Ms Andrew would liaise with Dr Saunders about the mother 
having a home birth and that Ms Andrew supported the mother’s desire to birth at home.  In the circumstances I find that 
Ms Cudlipp’s actions in not questioning Ms Benn further about the mother’s place of birth was out of character and was a one-
off omission and lapse of judgement.  I take into account that Ms Cudlipp has an exemplary, lengthy and unblemished 
employment history as a midwife and she is held in high regard by colleagues and other practitioners.  I also note that she had a 
heavier workload than normal around the time of the incident which could have impacted on her judgement.  I therefore find 
that when she failed to question Ms Benn about the mother birthing at home on the evening of 29 April 2010 her actions did 
not constitute misconduct or action sufficient to warrant her termination. 

429 I find that Ms Andrew and Ms Cudlipp have met the requirement on them to mitigate their loss.  They both obtained alternative 
employment after their termination notwithstanding that they were traumatised by their terminations and the events 
surrounding the incident.  Ms Cudlipp has obtained casual midwifery work after her termination and Ms Andrew has 
undertaken lecturing work and completed agistment duties in return for board and lodging.  I also note that the respondent is a 
significant employer of midwives in Western Australia and Ms Andrew and Ms Cudlipp have been prevented from obtaining 
alternative employment as midwives with the respondent on a permanent basis outside of the CMP. 
Reinstatement 

430 I find that it is appropriate that Ms Cudlipp and Ms Andrew be reinstated as CMP midwives.  Both Ms Andrew and 
Ms Cudlipp have exemplary employment histories as midwives, they are highly regarded by colleagues and they have not 
previously been subject to any disciplinary proceedings.  I have also found that their conduct during the incident constituted 
one-off lapses of judgement which did not constitute conduct sufficient to warrant their termination.  I find that their 
reinstatement to the CMP as midwives is not impracticable and I find that trust can be restored between them and the 
respondent given their lengthy and impeccable employment history with the respondent.  I find that AHPRA restraints with 
respect to Ms Cudlipp are not onerous and do not constitute an impediment to her returning to work as a CMP midwife.  I also 
note that Ms Andrew is not seeking to return to work in a managerial position which in my view would be inappropriate given 
some of the difficulties she faced in fulfilling the role of CMM.  After considering Ms Andrew’s and Ms Cudlipp’s actions 
with respect to the incident however I find that their reinstatement be subject to a first and final warning, which is to remain in 
place for 12 months from the date of their reinstatement. 

431 I will order that Ms Andrew and Ms Cudlipp be reinstated as CMP midwives as at the date of their terminations subject to the 
above restrictions.  In addition to an order for reinstatement, pursuant to s 23A(5) of the Act I will order that the respondent 
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pay Ms Andrew and Ms Cudlipp a sum of money being the remuneration that they would have earned from their date of 
termination on 21 October 2010 and 9 November 2010 respectively less any wages and other entitlements paid to them during 
this period up to the date of reinstatement.  I will also order that the respondent reinstate their accrued entitlements from the 
date of their termination and that their service with the respondent be regarded as continuous for all purposes, including long 
service leave. 
Michelle Benn 

432 I have already found that Ms Benn failed to ensure that the mother had a birth plan in place in line with Dr Saunders’ 
recommendation and after Ms Andrew failed to negotiate the mother’s care plan with Dr Saunders she did not take any steps to 
ensure the mother’s care plan was finalised.  I find that when Ms Benn did not follow up with Ms Andrew or Dr Saunders to 
confirm the mother’s care plan she breached a fundamental duty required of her as the mother’s primary midwife.  I find that 
as the mother’s primary midwife she had a responsibility to ensure that CMP requirements were adhered to with respect to all 
of her clients, in particular a client’s place of birth when a doctor has recommended that a client not birth at home.  I find that 
Ms Benn was aware that no care plan was in place for the mother to birth in hospital as she was reminded of this on two 
occasions by Ms Cudlipp at 36 and 38 weeks of the pregnancy yet she took no action to follow this up.  Furthermore, 
Ms Andrew asked Ms Benn to contact Dr Saunders to arrange a care plan when the mother was at MFAU on 29 April 2010 but 
she neglected to do so.  I find that Ms Benn’s failure to ensure an appropriate care plan was in place for the mother after 
Dr Saunders had made his clear recommendation and after being reminded to do so on several occasions constituted a serious 
error of judgement and demonstrated a failure by Ms Benn to fulfil a basic and necessary requirement of her primary 
midwifery duties.  I find that her failure in this regard constituted a fundamental breach of her contractual obligations to the 
respondent.  I accept that Ms Benn has had a good, lengthy and exemplary employment history as a midwife and I find that 
mitigating circumstances existed at the time of the incident.  I find that Ms Benn was finding it difficult to adequately 
undertake her role as a midwife as she was stressed, under confident and overwhelmed due to the impact of participating in the 
performance management process and this may have impacted on her capacity to adequately fulfil the full range of duties 
expected and required of her.  However I find that being subject to this process and the problems this caused for Ms Benn was 
insufficient to explain Ms Benn’s inability to carry out one of the most basic and necessary duties required of a CMP midwife, 
that is to ensure that a client has an appropriate care plan in place for a baby’s birth.  I therefore conclude that Ms Benn’s 
conduct with respect to the incident constituted misconduct such that reinstatement to her former position as a CMP midwife is 
inappropriate. 

433 I will hear further from the parties with respect to what if any compensation is due to Ms Benn. 
 

 

2012 WAIRC 01073 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CORRINE ANDREW 
APPLICANT 

-v- 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S 7 OF THE 
HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD  

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 3 DECEMBER 2012 
FILE NO/S U 184 OF 2010 
CITATION NO. 2012 WAIRC 01073 
 

Result Order issued 
Representation 
Applicant Ms V Loveridge 
Respondent Ms K Worlock (of counsel) and Ms S Smith 
 

Order 
HAVING HEARD Ms V Loveridge on behalf of the applicant and Ms K Worlock of counsel and Ms S Smith on behalf of the 
respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. ORDERS that the name of the respondent be deleted and that the Minister for Health in his incorporated 
capacity under s 7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised in 
the Metropolitan Health Services Board be substituted in lieu thereof. 

2. DECLARES that the dismissal of Corrine Andrew by the respondent was unfair. 
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3. ORDERS that the respondent reinstate Corrine Andrew to her former position by 15 December 2012 as if her 
contract of employment had not been terminated on 21 October 2010. 

4. ORDERS that Corrine Andrew’s reinstatement be subject to a first and final warning which is to remain in 
place for 12 months from the date of her reinstatement. 

5. ORDERS that the respondent reinstate Corrine Andrew’s accrued entitlements and that her service with the 
respondent be regarded as continuous for all purposes including long service leave. 

6. ORDERS that within 14 days the respondent pay Corrine Andrew an amount of money in respect of all of the 
remuneration lost by her by reason of the termination of her contract of employment as if she had worked 
continuously in the employment of the respondent between 21 October 2010 and the date she is reinstated, less 
any income earned by her in this period. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2012 WAIRC 01074 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUSAN CUDLIPP 
APPLICANT 

-v- 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S 7 OF THE 
HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 3 DECEMBER 2012 
FILE NO/S U 193 OF 2010 
CITATION NO. 2012 WAIRC 01074 
 

Result Order issued 
Representation 
Applicant Mr M Clancy 
Respondent Ms K Worlock (of counsel) and Ms S Smith 
 

Order 
HAVING HEARD Mr M Clancy on behalf of the applicant and Ms K Worlock of counsel and Ms S Smith on behalf of the 
respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

1. ORDERS that the name of the respondent be deleted and that the Minister for Health in his incorporated 
capacity under s 7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised in 
the Metropolitan Health Services Board be substituted in lieu thereof. 

2. DECLARES that the dismissal of Susan Cudlipp by the respondent was unfair. 
3. ORDERS that the respondent reinstate Susan Cudlipp to her former position by 15 December 2012 as if her 

contract of employment had not been terminated on 9 November 2010. 
4. ORDERS that Susan Cudlipp’s reinstatement be subject to a first and final warning which is to remain in place 

for 12 months from the date of her reinstatement. 
5. ORDERS that the respondent reinstate Susan Cudlipp’s accrued entitlements and that her service with the 

respondent be regarded as continuous for all purposes including long service leave. 
6. ORDERS that within 14 day the respondent pay Susan Cudlipp an amount of money in respect of all of the 

remuneration lost by her by reason of the termination of her contract of employment as if she had worked 
continuously in the employment of the respondent between 9 November 2010 and the date she is reinstated, less 
any income earned by her in this period. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2013 WAIRC 00071 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2013 WAIRC 00071 
CORAM : COMMISSIONER J L HARRISON 
HEARD : THURSDAY, 3 JANUARY 2013 
DELIVERED : THURSDAY, 7 FEBRUARY 2013 
FILE NO. : U 202 OF 2010 
BETWEEN : MICHELLE BENN 

Applicant 
AND 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S 7 OF 
THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS 
FORMALLY COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD 
Respondent 

 

Catchwords : Termination of employment - Claim of harsh, oppressive or unfair dismissal - Applicant 
unfairly dismissed - Further reasons for decision - Re-employment considered inappropriate 
and impracticable - Whether compensation due - Commission satisfied applicant mitigated 
loss reasonably - Compensation awarded - Compensation for injury awarded - Order issued 

Legislation : Industrial Relations Act 1979 s 26 and s 29(1)(b)(i) 
Result : Order issued 
Representation: 
Applicant : Mr M Clancy (as agent) 
Respondent : Ms K Worlock (of counsel) and Ms S Smith 
 

Case(s) referred to in reasons: 
AWI Administration Services Pty Ltd v Andrew Birnie (2001) 81 WAIG 2849 
Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635 
Mark George Curtis v Ausdrill Limited (2006) 86 WAIG 1505 
Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886 
 

Further Reasons for Decision 
1 On 29 November 2012 the Commission issued Reasons for Decision with respect to Ms Benn’s claim that she was unfairly 

dismissed.  The Commission found that Ms Benn had been unfairly terminated however as she had misconducted herself with 
respect to events surrounding the incident her reinstatement was inappropriate.  In the circumstances the parties were asked to 
provide submissions as to what if any compensation was due to Ms Benn in lieu of reinstatement. 

2 Ms Benn claims that her re-employment should be considered prior to assessing any compensation which may be due to her.  
Ms Benn claims that she could be re-employed in a hospital with appropriate supervision in accordance with her AHPRA 
restrictions without undue hardship on the respondent.  Ms Benn is also prepared to accept alternative employment at a lower 
level.  The respondent opposes Ms Benn’s re-employment as the necessary trust and confidence between Ms Benn and the 
respondent has broken down due to her misconduct and the AHPRA restrictions on Ms Benn’s employment are too onerous for 
her to be re-employed in a hospital. 

3 If re-employment is not appropriate Ms Benn is seeking compensation.  Ms Benn is claiming the following compensation 
based on what she claims has been her loss in the two years since her termination.  Ms Benn claims that her total remuneration 
over the two years since her termination is $291,988.27.  As well as her loss of earnings of $124,141.37, other remuneration 
due to her over this two year period includes: 

(a) Annual leave accrual - $19,543. 
(b) Annual leave loading - $3,420.02. 
(c) Public holidays - $7,817.20. 
(d) Four days of professional development leave - $1,563.44 
(e) The lost benefit of attending educational courses - $2,420. 
(f) Salary packaging - each year $16,928.57 was removed from Ms Benn’s taxable income thus reducing the tax 

she paid over two years by $11,003.57. 
(g) Superannuation entitlements - $19,400.55. 
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(h) Long service leave - 141.14286 accrued hours of long service leave - $7,258.83. 
(i) Private use of a vehicle - $4,000. 
(j) 10 weeks’ notice - $19,543 and back pay for a pay rise not given to her - $973.92. 

4 Additionally, Ms Benn is claiming $100,000 for injury caused by her dismissal and damage to her professional reputation.  
Ms Benn claims that being reported to AHPRA resulted in her being unable to seek employment as a registered nurse or 
midwife.  The respondent also caused her harm and damaged her professional reputation as documents containing hearsay and 
unverified inaccurate information about her were given by the respondent to AHPRA.  Ms Benn is also claiming $50,000 for 
embarrassment and humiliation and $50,000 for stress caused by her termination. 

5 Ms Benn claims that her workers’ compensation claim did not relate to events surrounding her termination as this claim was 
for injury caused as a result of her performance management process and the events surrounding the birth. 

6 The respondent argues that Ms Benn is not due any compensation.  The respondent claims that Ms Benn’s misconduct prior to 
her dismissal should be considered when determining what if any compensation is due to Ms Benn and the respondent submits 
that Ms Benn’s breach of her contractual obligations was so serious that the Commission should not reward such conduct with 
any compensation (see Mark George Curtis v Ausdrill Limited (2006) 86 WAIG 1505). 

7 The respondent does not dispute Ms Benn’s efforts to mitigate her loss.  If compensation is due to Ms Benn the respondent 
submits that any amount awarded to her should be offset by payments already made to Ms Benn including her accrued 
entitlements, wages earned by way of mitigation and any other monies she received from her workers’ compensation claim.  
Following her termination on 30 November 2010 Ms Benn was paid $9477.84 in accrued annual leave and public holiday 
entitlements and between 7 February 2011 and 30 May 2011 Ms Benn earned $17,727.30 gross at the Royal Automobile Club 
(RAC).  This totals $27,205.14.  Ms Benn’s loss is therefore the difference between $45,333.10, an average of six months 
earnings prior to her termination, and $27,205.14 which is $18,127.96.  The respondent argues that the settlement amount paid 
to Ms Benn arising out of her workers’ compensation claim should be deducted from any compensation ordered and as this 
amount was greater than $18,127.96 Ms Benn is not due any compensation.  Ms Benn also did not give any evidence during 
the hearing that she had suffered any loss or injury linked to her termination.  Ms Benn is therefore not due any compensation 
for loss and/or injury. 
Conclusion 

8 I am satisfied and I find that a working relationship between Ms Benn and the respondent in any form is impracticable and is 
therefore inappropriate.  I have already determined that it is inappropriate to reinstate Ms Benn to her former position as a 
CMP midwife.  I find that the seriousness of Ms Benn’s misconduct with respect to the events leading up to the incident has 
resulted in the breakdown of the necessary trust and confidence required between an employer and employee.  I therefore find 
that Ms Benn’s re-employment or reinstatement in any capacity as a nurse or midwife within the respondent’s operations either 
with the CMP or at one of the respondent’s hospitals is inappropriate. 

9 I now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia Pty Ltd 
(1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence I am 
satisfied that Ms Benn took reasonable steps to mitigate her loss as she obtained employment on 24 January 2011 with the 
RAC and she continues in this role. 

10 Ms Benn and the respondent agree that Ms Benn’s income as a CMP midwife in the two years prior to her termination was 
$181,332.40 which amounts to an average income of $45,333.10 over a six month period. 

11 When taking into account the particular circumstances of this case and the Commission’s obligations under s 26 of the 
Industrial Relations Act 1979 (the Act) I find that Ms Benn is entitled to eight weeks’ wages as compensation for her unfair 
termination, based on a weekly income of $1,743.58 gross ($45,333.10 ÷ 26).  In my view this period approximates the 
timeframe the respondent should have utilised to properly and appropriately investigate Ms Benn’s actions with respect to the 
incident and form the view that she had committed misconduct sufficient to warrant termination.  Ms Benn was terminated 
without any notice payment and she was unemployed for approximately eight weeks.  I will therefore order that she be paid 
$13,948.64 gross (eight weeks x $1,743.58) as well as the 9% superannuation guarantee charge payment on this amount. 

12 Ms Benn is also claiming compensation for injury.  The notion of injury must be treated with some caution (see AWI 
Administration Services Pty Ltd v Andrew Birnie (2001) 81 WAIG 2849).  In AWI Administration Services Pty Ltd v 
Andrew Birnie Coleman CC and Smith C observed: 

It is accepted that there is an element of distress associated with almost all employer initiated terminations of 
employment.  For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken 
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of 
dignity, anxiety, humiliation, stress or nervous shock has been sustained.  Injury embraces the actual harm done to an 
employee by the unfair dismissal.  It comprehends ‘all manner of wrongs’ including being treated with callousness 
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299) [200]. 

13 In order for Ms Benn to be successful in a claim of this nature she must demonstrate a link between any illness, distress or 
harm and the actions of the respondent in unfairly dismissing her.  During the hearing Ms Benn gave evidence that her 
termination had a significant deleterious effect on her mental and physical health and she was devastated by the loss of her job.  
As I accept Ms Benn’s evidence about the negative impact of her termination on her health and well-being I find that Ms Benn 
suffered an injury as a result of her termination.  I also find that Ms Benn suffered humiliation given the unfair and harsh 
manner of her termination and the seriously flawed process adopted by the respondent when it determined that she be 
terminated.  I also find that the injury suffered by Ms Benn as a result of her termination was greater than that which is 
normally associated with an unfair termination.  I will therefore order that she be paid $3,000 for injury which in my view is a 
reasonable quantum by way of compensation for this injury. 
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14 I reject the respondent’s claim that any compensation awarded to Ms Benn should be offset against payments made to 
Ms Benn under her workers’ compensation claim.  Documentation tendered about this claim refers to an alleged injury she 
sustained during the course of her employment around the time of the incident.  There was no evidence before the Commission 
confirming that the quantum received by Ms Benn in settlement of this claim, which was paid on a without prejudice basis, 
related to Ms Benn’s termination, nor any injury resulting from her termination.  I therefore decline to take this settlement into 
account when assessing compensation due to Ms Benn.  In my view it is also inappropriate to take into account annual leave 
and public holiday entitlements paid to Ms Benn at termination when determining compensation due to Ms Benn as these are 
entitlements which accrued to her prior to her termination and were due to be paid to her when she was terminated. 

15 A minute of proposed order will now issue. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE BENN 
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-v- 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S 7 OF THE 
HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 11 FEBRUARY 2013 
FILE NO/S U 202 OF 2010 
CITATION NO. 2013 WAIRC 00076 
 

Result Order issued 
Representation 
Applicant Ms C Lever (as agent) and Mr M Clancy (as agent) 
Respondent Ms K Worlock (of counsel) and Ms S Smith 
 

Order 
HAVING HEARD Ms C Lever and Mr M Clancy as agents on behalf of the applicant and Ms K Worlock of counsel and Ms S 
Smith on behalf of the respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby: 

1. ORDERS that the name of the respondent be deleted and that the Minister for Health in his incorporated 
capacity under s 7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised in 
the Metropolitan Health Services Board be substituted in lieu thereof. 

2. DECLARES that the dismissal of Michelle Benn by the respondent was unfair and that reinstatement or re-
employment is impracticable. 

3. ORDERS that the respondent pay Michelle Benn compensation for her unfair dismissal in the sum of 
$13,948.64 gross as well as the 9% superannuation guarantee charge payment on this amount within 14 days of 
the date of this order. 

4. ORDERS that the respondent pay Michelle Benn compensation for injury in the sum of $3,000 gross within 14 
days of the date of this order 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2013 WAIRC 00043 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BJOERN BORG 
APPLICANT 

-v- 
RITTAL PTY LTD - AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 25 JANUARY 2013 
FILE NO/S U & B 154 OF 2012  
CITATION NO. 2013 WAIRC 00043 
 

Result Discontinued 
Representation 
Applicant No appearance 
Respondent No appearance required for the respondent 
 

Order 
WHEREAS on the 23rd day of July 2012 applications claiming unfair dismissal and denied contractual benefits were filed by 
Mr Borg; 
AND WHEREAS on the 10th day of October 2012 the respondent advised that an agreement in principle was reached between the 
parties;  
AND WHEREAS on the 23rd day of October 2012 the respondent advised that payment had been made to Mr Borg; 
AND WHEREAS on the 31st day of October, the 12th , 20th and 28th days of November and the 12th day of December 2012, the 
Commission made requests for Mr Borg to file a Notice of Discontinuance; 
AND WHEREAS there was no response from Mr Borg; 
AND WHEREAS the applications were listed for mention only for the 17th day of January 2013 in order for Mr Borg to show cause 
why they should not be dismissed; 
AND WHEREAS the respondent was not required to attend the hearing; 
AND WHEREAS there was no appearance from Mr Borg at the hearing; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s 27(1)(d) of the 
Industrial Relations Act 1979, hereby order -  

THAT these applications be, and are hereby discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2013 WAIRC 00023 
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CatchWords : Unfair dismissal – Termination of employment – Part-time employment – Unilateral 
Transfer of employment to another employer – Casual employment – Period of notice – 
Award entitlements – Penalty rates – Mitigation of loss – Compensation –Costs 

Legislation  : Corporations Act 2001 
  Corporations Act 2001  s 117 

Industrial Relations Act 1979  s 23A(7)(a), s 26(2), s 27(1)(c), s 29(i)(b)(ii) 
Result : Application dismissed 
Representation: 
Applicant : Mr D Markovich of counsel 
Respondents : Mrs A Frigger and Mr H Frigger in person 
 

Reasons for Decision 
1 The respondents are husband and wife and together they operate a service station.  The applicant commenced employment 

with them in early 2009.  The parties agree that they had a verbal contract of employment which included that the applicant 
was part-time, working approximately 60 hours per fortnight.  However, the hours varied up to 84 hours per fortnight when 
she filled in for others on leave or absent for any other reason.  At the time the applicant’s employment with the respondents 
ended she was being paid $18.00 per hour.  The applicant commenced studying law at university in 2011.  Each semester 
when her study timetable was known, her roster at the service station was changed to accommodate her studies. 

2 The respondents also employed two other employees, one of whom was the applicant’s mother, Jayne Brudenell, and 
Christina Page.  Mr Frigger said that one of the considerations in employing Christina Page was to make sure she was flexible 
enough to suit the applicant’s study arrangements.  The applicant’s roster also changed from time to time to accommodate the 
absences of other employees. 

3 Mr Frigger mainly worked in the service station.  Mrs Frigger did some occasional work in the service station but otherwise 
undertook the business management.  A Michael Frigger also worked there. 

4 In late February 2012, the applicant provided Mr Frigger with a copy of the Motor Vehicle (Service Station, Sales 
Establishments, Rust Prevention and Paint Protection) Industry Award No. 29 of 1980 (the Award).  She says she asked him 
to have a look at it and tell her what he thought.  She says he responded that he could not do that, which I take to mean that 
they could not pay in accordance with the Award, and she says that he told her that if she pursued the matter he would find 
someone else to do her shifts.  She says she responded that if that was his opinion, it was okay.  In cross-examination the 
applicant said she asked Mr Frigger to look at the Award and see if Saturday and Sunday penalty rates were applicable to her, 
if she was entitled to them.  She says she was not 100% sure so she asked him to look at it and see if she had the correct 
information or if it was the wrong award (ts 38).  Mr Frigger says that the applicant referred him to a 75% loading for Sunday 
work and said to her that the business could not afford to operate on Sundays at the additional penalty rates..  He says the 
applicant was already paid more in total than her Award entitlements.  

5 I find that the applicant showed Mr Frigger the Award to draw his attention to the penalty rates applicable to weekend work 
and that she was not being paid those penalty rates. 

6 From 9 April to 14 April 2012, Ms Jayne Brudenell was on leave and then became very ill and was unable to work her shifts. 
7 Mr Frigger gave evidence that difficulties with the availability of the three staff members were creating problems for the 

business.  He gave examples which included that the three of them would not work on Good Friday or Easter Monday, and 
that Christina Page wanted to take leave to undertake a training course to enable her to work in the aged care industry.  
Rostering became difficult because the staff wanted stability in their hours, but when it suited them, they were not available, 
and there were problems in staffing the business to cover absences due to leave.  After discussions, the respondents decided 
that they wanted to employ the staff on a casual basis and that this would enable them to supplement the existing staff with 
other employees if the existing staff were unavailable.  Mr Frigger was adamant that this would not reduce the applicant’s 
hours of work but would provide the business with increased flexibility.  The respondents also decided that they would form a 
company which would employ the staff.  H. & A. Frigger Pty Ltd, ACN 156 617 864, (the company) was registered under the 
Corporations Act 2001 on 2 April 2012. 

8 Mrs Frigger prepared letters in identical terms to all the staff dated 16 April 2012 on letterhead of H. & A. Frigger Pty Ltd 
ACN 156 617 864.  The letter to the applicant reads, (formal parts omitted): 

REDEPLOYMENT AT BP SOUTH WEST 
Please be advised that the above company took over your employment at BP 269 South Western Highway, Armadale 
from 2 April 2012 on a CASUAL basis at $20.00 per hour. Attached is copy of the company's registration certificate. 
You will be paid out your entitlement up to that date by 30 April 2012. 

(Exhibit A2) 
9 Mr Frigger gave the applicant her letter towards the end of the applicant’s shift on 16 April 2012.  He said words to her to the 

effect that her employment and hours were secure and for what it was worth, she had his word on that.  The applicant then 
asked if she was now a casual, did that mean that only one hour’s notice was required and he confirmed this.  There was no 
further discussion between them and the applicant left at the end of her shift to visit her mother in hospital. 

http://www.wairc.wa.gov.au/awards/MOT002/p17/MOT002clauses.html
http://www.wairc.wa.gov.au/awards/MOT002/p17/MOT002clauses.html
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10 The applicant then had two days off work as part of her normal roster.  On 18 April 2012, she sought information from 
Wageline and was referred to Fair Work Australia.  Importantly, she says she wanted to understand her rights ‘prior to 
leaving’ (ts 39).  She says that Wageline and Fair Work Australia were unable to provide her with clear advice due to her 
employer’s changed status and whether the issues related to the State or Commonwealth jurisdiction.  She attended for work 
and worked her shift on 19 April 2012, according to her own evidence, happy to continue in casual employment until her 
rights were established (ts 39).  She did not advise Mr Frigger of any proviso attached to her attending for work.  However, 
the applicant says ‘[y]ou terminated my part-time employment on 16 April.  I left under what you had assumed I’d agreed to 
as a casual employee.  I’d never agreed to be a casual employee’ (ts 43). 

11 On 19 April 2012, the applicant wanted to speak to Mr Frigger.  He became available after 3:00 pm.  The applicant says she 
told Mr Frigger she did not want to be employed as a casual and was giving him notice of one hour in accordance with the 
casual contract.  She said that she could work until the end of her shift, which was 6:00 pm, or leave after completing the 
hour’s notice if he felt uncomfortable with her staying.  They agreed that she would continue until he had finished what he 
needed to do and he could replace her at the counter, which ultimately was around 5:30 pm.  At this point, he told her she 
could go and thanked her for her work for the business. 

12 The letter to the applicant, dated 16 April 2012, said that her casual rate would be $20.00 per hour.  During the discussions 
following the applicant giving notice, Mr Frigger, not wanting her to leave, discussed the matter on the telephone with 
Mrs Frigger and initially offered the applicant $21.00 per hour and she declined.  He then offered $22.00, which she also 
declined, saying she wanted to be part-time not casual.  The applicant says that during this discussion, when she refused the 
offered pay increases Mr Frigger became hostile, saying that they were being generous and that she was holding them to 
ransom.  She says she told Mr Frigger that ‘I can’t take that amount, this is obviously turning hostile and the work dynamic 
would change if I remained’ (Applicant’s Statement of Evidence [32] – [33]).   

13 Mr Frigger says that at approximately 3:00 pm, the applicant called him to where she was standing at the counter.  He says 
she was on her mobile telephone which she waved at him, saying that if he did not reinstate her part-time status, she would 
accept another job at a medical centre.  He says that the way she was holding the telephone lead him to believe that she was 
speaking to someone who had offered her a job.  He then went to speak to Mrs Frigger on the telephone.  After this, he made 
two offers of pay increases to the applicant which she declined.  He says she gave him one hour’s notice.  He said to her that 
she was placing them in a difficult position, but that she was replaceable. 

14 At some stage Mr Frigger said to the applicant that she should not leave without a job to go to and asked the applicant if she 
had another job.  Her response was to refer to a medical centre, confirming that she had another job.  The applicant says in her 
evidence that she said she had the prospect of a job. 

15 By letter dated 19 April 2012, received by the respondents on 20 April 2012, the day after she resigned and left her 
employment, the applicant wrote to the respondents claiming underpayments of $24,000. 

Issues and Considerations 
16 Having observed the witnesses as they gave evidence and having considered that evidence, I have no hesitation in preferring 

the evidence of Mr Frigger to that of the applicant where this conflicts. 
17 I conclude that Mr Frigger is a person who is generally accommodating, easy going and does not create difficulties.  He 

readily rearranged rosters to suit his employees and would even reduce his own hours in preference to employees losing 
hours.  I conclude, too, that Mr Frigger would not be inclined to direct his employees to work on a public holiday if they were 
unwilling.  His accommodating nature may in fact have contributed to the perceived need to change the employment 
arrangements.  I found Mr Frigger to be an open and reasonably reliable witness. 

18 The applicant’s evidence was inconsistent in some important aspects.  For example, the applicant said in her evidence that job 
security was all important to her (ts 67).  This is why she preferred part-time employment.  However, this is inconsistent with 
her action in resigning when she says she did not have another job to go to but had ‘prospects’ of another job.  I also accept 
Mr Frigger’s evidence that the applicant lead him to believe she had another job to go to when she gave him her notice.  In 
fact, I conclude that she did this because she believed she did have another job which later fell through.  It was because she 
had another job that the applicant accepted the casual employment, demonstrated by her commencing work under that 
contract and giving the notice appropriate to a casual.  Having said that she was happy to continue in casual employment until 
her rights were established (ts 39), she later said that she never agreed to be a casual employee (ts 43). 

19 I note that the applicant had received advice some months before this that the Award applied to her and, accordingly, she may 
be owed a significant amount in penalty rates.  I draw the inference that the applicant wanted to pursue a claim for this but 
was going to be uncomfortable doing so while still employed by the respondents.  I also draw the inference from what the 
applicant has said about wanting to understand her rights prior to leaving and from her reference to a job at the medical 
centre, that the applicant believed she had a job to go to; she could leave, giving one hour’s notice, and make her claim for 
underpayment.  On the day after she resigned the casual employment, she made a claim against the respondents for $24,000. 
Then, I conclude, the job at the medical centre did not eventuate. 

20 The applicant says that she was unfairly dismissed because, when the respondents changed her status and purported to 
transfer her employment to another employer, she was not given two weeks’ notice.  However, she says she was happy to 
continue in casual employment until her rights were established yet she gave notice in accordance with the casual contract, 
before the end of her first shift as a casual. 

21 Further, the applicant suggests she was willing to continue on a part-time basis but not as a casual, but that the atmosphere 
became hostile.  Firstly, it is clear that the applicant intended to leave and gave notice, relying on her casual status to give an 
hour’s notice.  Secondly, I do not accept that the atmosphere became hostile.  Rather, I conclude that after the applicant told 
Mr Frigger she was giving notice, that she had another job to go to, he offered her pay increases which she declined, and he 
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became frustrated, making comments which were true but uncomfortable for the applicant to hear.  Having observed both 
Mr Frigger and the applicant, I do not accept that his comments would have been made in such a manner as to be hostile.  It 
appears that their relationship had previously been very amicable.  Thirdly, these comments were not made until after the 
applicant had decided to leave and had given notice. 

22 The applicant also says her status as a casual would have been less secure and she refers to Mr Frigger not having put in 
writing the undertaking that her hours would remain secure.  However, firstly, she did not ask for it to be put in writing.  
Secondly, her contract of employment had, to that point, been oral, and there had been no difficulty with her hours being 
maintained, even to the extent of Mr Frigger rearranging those hours and the hours of the other staff on a number of occasions 
to suit her study commitments. 

23 The applicant also says that in moving to casual employment she would lose benefits such as annual leave, sick leave and 
compassionate leave.  However, the applicant accepted the casual employment, working a shift under that arrangement and 
giving the applicable notice.  Further, the pay increases offered by Mr Frigger constituted a 22% increase in her pay.  The 
casual loading is designed to compensate for the lack of annual leave, sick leave and other benefits applicable to permanent 
employment (see Metal, Engineering and Associated Industries Award 1998 (Cth) (2001) 49 AILR [4-400].  The casual 
loading in the Award is 20% (clause 11 – Wages (4)). 

24 Also, in her witness statement at [42], the applicant says: 
Until he dismissed me at 5:35pm, the particulars of my leaving where [sic] not discussed further. 

25 In this paragraph the applicant has chosen the word ‘dismissed’ when what actually happened was that she had already given 
notice, she and Mr Frigger discussed when she might finish work, and at approximately 5:35pm, Mr Frigger said she could go 
because he could then replace her and he thanked her for her work.  She was not, at that point, dismissed. 

Conclusions 
26 The applicant says that the dismissal was unfair because she was not given two weeks’ notice (ts 17 & ts 18).  Her 

representative, in closing submissions, now argues for a longer period as well as for redundancy pay by reference to the terms 
of the Award.  As a consequence of the dismissal, the applicant says she was unable to find new employment for six weeks 
and accordingly, she suffered a loss of $3,000, being the wages she otherwise would have earned.  She also says that she did 
not stay in employment with the company ‘because of the toxic nature of being in that place’ (ts 19).  The toxic nature, she 
said, was the hostile conversation with Mr Frigger on 19 April 2012 when he told her she was replaceable, and he demeaned 
her.  She says that ‘[i]t wasn’t a situation that I could stay in and not be stressed, be feared or be scared by being there’ (ts 19).  
She also says that she did not want casual employment because it was not as secure as part-time employment. 

27 It is important to break down the circumstances to look at what constituted the dismissal and whether it was unfair.  It is 
important too, to note that both parties continued to refer to the respondent or respondents as being the applicant’s employer 
even after 16 April 2012.  However, the respondents in this application are H & A Frigger personally. The dismissal was 
instituted by them terminating the applicant’s part-time employment contract, notified to the applicant on 16 April 2012. The 
applicant then accepted the offer of casual employment by working on 19 April 2012 and by giving the notice applicable as a 
casual.  Given that the part-time contract with the respondents was bought to an end on 16 April 2012 and that it was the 
company which was providing casual employment, then it was the company, not H & A Frigger personally, who employed 
her from that date. If the dismissal on 16 April 2012 by the respondents was unfair, then it is necessary to look at an 
appropriate remedy. 

28 An employer does not have the right to unilaterally transfer an employee to another employer (McCluskey v Karagiozis 
(2002) 120 IR 147 at 149-50) or to change a contract of employment.  In this case, the respondent purported to both transfer 
the applicant’s employment to another employer (the company) and the new employer was to engage her as a casual.  I note 
in passing that the letter of 16 April 2012 advised the applicant that as of 2 April 2012 her employment had been taken over 
by the company, that is, two weeks earlier.  Retrospective advice of this nature is not valid notice. 

29 As noted above, on 16 April 2012, the respondents terminated the applicant’s part-time contract of employment which 
constituted the dismissal.  Accordingly, the respondents owed the applicant notice.  While it is the law that the directors and 
shareholders of a company are separate from the company (Corporations Act 2001 (Cth) s 117; see also Gas Lighting 
Improvement Co Ltd v IRC [1923] AC 723 at 740-1), it is fair to say that in this case, as with many other small business 
operators, that distinction was not clear to the respondents.  As partners in the business and subsequently as directors of the 
company, the respondents intended to simply transfer the applicant to the company and assumed that apart from the 
employment changing from part-time to casual, the relationship was to continue.  In that context, there would be no need for 
notice.  However, the law does not operate like that.  Accordingly, the applicant was entitled to notice. 

30 The test to be applied to whether a dismissal is harsh, oppressive or unfair is : 
[n]ot a question of the respective legal rights of the employer and the employee but a question whether the legal right of 
the employer has been exercised so harshly or oppressively against the employee as to amount to an abuse of that right. 
(Undercliffe Nursing Home v The Federated Miscellaneous’ Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (IAC) (1985) 65 WAIG 385 at 386 per Brinsden J). 

31 I am not satisfied that the denial of an award or contractual entitlement to notice, of itself, constitutes an unfair dismissal.  
Firstly, as noted in Undercliffe Nursing Home (op cit), it is not a question as to the respective legal rights, but one of fairness.  
Secondly, this was not a genuine ground on the applicant’s part, but was a ground created after the fact, when she discovered 
that the other job had not eventuated.  The applicant has come up with a number of complaints about the respondents and 
explanations for her own conduct most of which are not credible.  I conclude that the applicant was, in fact, prepared to 
accept casual employment with the company and did so to enable her to leave at short notice, believing she had another job, 
and to immediately make a claim on the respondents for $24,000 for alleged underpayments.  As noted in these Reasons, by 
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18 April 2012, the applicant intended leaving because she had contacted Wageline to get advice so that she understood her 
rights ‘prior to leaving’.  While she had an entitlement to notice, in the circumstances, the lack of notice was not such as to 
make the dismissal itself unfair. 

32 As to the applicant not wanting the casual employment because of a ‘toxic’ atmosphere, or because of a lack of employment 
security, I have already dealt with those matters.  I find that they may relate to mitigation of loss but they do not relate directly 
to the question of whether the dismissal was unfair because the dismissal and employment as a casual had already occurred 
before Mr Frigger made any comments which the applicant found objectionable. 

33 The applicant was offered employment with the company, albeit casual rather than part-time.  The offer of casual 
employment, while theoretically being less secure, came with a guarantee from Mr Frigger that it was secure.  Further, it 
came with an offer of an increase in the applicant’s hourly rate from $18.00 to $22.00, being 22%.  I have already noted that 
if the Award applied to the employment, the casual loading is 20% (clause 11 – Wages (4)). The applicant initially took up 
the casual employment.   If what she really wanted was another job to give her perceived security, then the applicant could 
have continued in the casual employment while she looked for other work, and accepted the higher rates offered.  However, 
as noted earlier, I find she was intending to leave anyway and had a job waiting for her, which fell through. 

34 In all of the circumstances, I find that the dismissal was not unfair.  If I am wrong in that then it is necessary to look at the 
remedy.  Given the current relationship between the parties and the nature of the working arrangements, reinstatement would 
not be practicable.  Therefore the question of compensation arises.  The Commission is to have regard to the efforts of both 
the employer and the employee to mitigate the loss suffered by the employee as a result of the dismissal (the IR Act 
s 23A(7)(a)). 

35 If the dismissal was unfair, no compensation is due to the applicant, as the employer made reasonable efforts to mitigate the 
loss by ensuring that the new employer offered casual employment, with a guarantee of security and a pay increase beyond 
the requirement of the Award.  The applicant took up the offered employment and resigned, giving notice applicable to a 
casual employee. 

Costs 
36 The respondents seek costs incurred in defending this application.  The respondents say that a party may apply for costs 

where the other party has acted vexatiously or without reasonable cause, or has pursued a matter where it should have been 
apparent that there was no reasonable prospect of success.  The respondents also say that ‘[i]n practice, any assessment as to 
the merits of a case given by the Commission during or after a conciliation conference is likely to be crucial’ (Respondent’s 
Closing Submissions, 17 December 2012, [67]).  The respondent says that in this case the Commission did provide an 
assessment of the merits of the case during conciliation, and refers to paragraph 24 of their submission. 

37 I think it is important to note that the Commission does not during conciliation undertake any form of assessment of the 
merits of a case for the purpose of consideration of costs but rather attempts to raise with the parties those issues which they 
ought to consider for the purposes of deciding whether and how to resolve the matter.  Further, I do not accept as correct the 
characterisation of the assessment of the merits described by the respondent in its submission. 

38 Further the power of the Commission to order costs is not based on a frivolous or vexatious pursuit or defence of a claim.  
Rather, section 27(1)(c) of the IR Act provides that the Commission may ‘order any party to a matter to pay to any other party 
such costs and expenses including expenses of witnesses as are specified in the order, but so that no costs shall be allowed for 
the services of any legal practitioner, or agent’.  The test to be applied to the application of that power is set out in the 
decision of the Full Bench in Denise Brailey and Mendex Pty Ltd t/a Mair and Co Maylands (1993) 73 WAIG 26 at 27 where 
the Full Bench noted that ‘[t]he general policy in industrial jurisdictions is that costs ought not to be awarded, except in 
extreme cases.’ 

39 This matter has been complex in terms of the sequence of events and issues surrounding changes to the employment status, 
the employer and the employer’s status.  It was only upon the testing of the evidence that the facts could be determined. Some 
of the findings of fact required the drawing of inferences which were not clear on their face at any time prior to the hearing.   
It was that testing of the evidence which demonstrated that the applicant intended to leave the business after the respondents 
had purported to transfer her employment to another company which then engaged her in casual employment, which affected 
not the question of whether the applicant had been unfairly dismissed but the remedy.  In those circumstances, I am not 
satisfied that this case is of such an extreme nature as to warrant an award of costs to be made in the respondents’ favour. 

40 For the sake of completeness it is appropriate to comment on the question of Award entitlements.  The applicant is due pay in 
lieu of notice.  The question of whether the applicant was underpaid by reference to penalty rates set out in the Award, if such 
applied to her, is still live.  The applicant has withdrawn the claim made pursuant to s 29(i)(b)(ii) of the IR Act and also in 
respect of the claim made arising from advice from Wageline because she was awaiting the outcome of this matter.  This 
Commission has no jurisdiction to deal with a question of breaches of the Award.  That does not mean they are resolved. 

41 The application is to be dismissed. 
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2013 WAIRC 00024 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COURTENAY BRUDENELL 
APPLICANT 

-v- 
H & A FRIGGER 

RESPONDENTS 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 16 JANUARY 2013 
FILE NO/S U 105 OF 2012 
CITATION NO. 2013 WAIRC 00024 
 

Result Application dismissed 
 

Order 
HAVING heard Mr D Markovich on behalf of the applicant and Mrs A Frigger and with her Mr H Frigger as the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2013 WAIRC 00059 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES OLIVER COAKLEY 
APPLICANT 

-v- 
MONTEJURE T/A BIVOUAC MR ANTHONY PRINCI 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 1 FEBRUARY 2013 
FILE NO/S U 263 OF 2012 
CITATION NO. 2013 WAIRC 00059 
 

Result Application dismissed for want of jurisdiction 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 31st day of January 2013 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS following discussions during the conference the applicant advised that he wished to withdraw the application on the 
basis that the Commission lacks jurisdiction to deal with it; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed for want of jurisdiction. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2013 WAIRC 00041 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2013 WAIRC 00041 
CORAM : CHIEF COMMISSIONER A R BEECH 
HEARD : FRIDAY, 30 JANUARY 2009, MONDAY, 16 FEBRUARY 2009, FRIDAY, 27 

FEBRUARY 2009, MONDAY, 13 JULY 2009, THURSDAY, 17 JANUARY 2013 
DELIVERED : TUESDAY, 29 JANUARY 2013 
FILE NO. : U 161 OF 2008 
BETWEEN : KRYSTI GUEST 

Applicant 
AND 
KIMBERLEY LAND COUNCIL 
Respondent 

 

CatchWords : Industrial Relations (WA) - Unfair dismissal - Application not pursued for 15 months - 
Applicant deceased - No contact from estate 

Legislation : Industrial Relations Act 1979 (WA) s 27(1)(a)(ii), s 29(2) 
Result : Dismissed for want of prosecution 
Representation: 
Applicant : Mr S Millman 
Respondent : No appearance required 
 

Reasons for Decision 
1 Upon the Industrial Appeal Court on 25 March 2010 dismissing the appeal to it ([2010] WASCA 53; (2010) 90 WAIG 367), 

the hearing into the preliminary question of whether the Kimberley Land Council was, or was not, a trading corporation was 
set to be re-opened.  This was in accordance with the decision of Wood C on 9 July 2009 (2009 WAIRC 00448; (2009) 89 
WAIG 977). 

2 However, attempts by the Commission to re-list the application since that time have been met with requests for further time to 
seek instructions, and the Commission has therefore not re-listed the matter.  On 7 September 2011 the Commission was 
advised that Ms Guest had recently died.  Eventually, the Commission set the matter down for mention on 17 January 2013.  
The respondent was not required to attend the hearing. 

3 On that occasion, Mr Millman, who appeared for Ms Guest informed the Commission that he had sought instructions from 
Ms Guest’s father as next-of-kin and has not received any instructions.  Ms Guest was from Victoria and Mr Millman has 
made attempts to contact the father, however without success.  There has been no contact received from the estate of Ms Guest 
since her death. 

4 In my view it is significant that there has been no contact from anyone on behalf of Ms Guest’s estate since September 2011.  
That is period of 15 months.  That is suggestive of a lack of intention to pursue the matter in this Commission.  This 
application is a claim by Ms Guest that she was unfairly dismissed on 27 October 2008.  By reason of the challenge to the 
jurisdiction of the Commission to hear the claim because the Kimberley Land Council stated it was a trading corporation, over 
4 years has now passed without the merits of her clam being able to be examined.  It might seem unsurprising that upon her 
death, her next-of-kin has no intention of pursuing the claim. 

5 A claim of unfair dismissal should be dealt with promptly, and indeed a claim of unfair dismissal is required by s 29(2) of the 
Industrial Relations Act 1979 to be made not later than 28 days after the day on which the employee’s employment is 
terminated.  With the passage of time and the death of the applicant, there is an issue whether anything practical could be 
achieved if the Commission was ever able to embark upon a hearing to enquire into and deal with the circumstances of Ms 
Guest’s dismissal.  As it is, there is still the issue of jurisdiction to be determined before the Commission would be able to do 
so, assuming that jurisdiction is found. 

6 There is also the expectation of a respondent to a claim of unfair dismissal that the claim will be dealt with in a reasonable 
period of time.  Although there is nothing before me to indicate any prejudice to the respondent by reason of this claim still 
being open, in principle a respondent in these circumstances would have a reasonable argument that too much time has passed 
since the matter was last before the Commission to justify it remaining open.   

7 On a consideration of the above, I conclude that the absence of any enquiry or interest from the estate of Ms Guest at any time 
in the 15 months since her death indicates an absence of any intention to proceed any further with her claim.  Accordingly, I 
now dismiss the claim for want of prosecution.   I record my appreciation to Mr Millman for appearing at the for mention 
hearing notwithstanding the circumstances of his former client.    

8 Order accordingly. 
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2013 WAIRC 00042 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KRYSTI GUEST 
APPLICANT 

-v- 
KIMBERLEY LAND COUNCIL 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 29 JANUARY 2013 
FILE NO/S U 161 OF 2008 
CITATION NO. 2013 WAIRC 00042 
 

Result Dismissed for want of prosecution 
Representation 
Applicant Mr S Millman, of counsel 
Respondent No appearance was required 
 

Order 
I, the undersigned, having given reasons for decision and pursuant to the powers conferred on me under section 27(1)(a) of the 
Industrial Relations Act 1979, hereby order -  
 THAT this application be, and is hereby, dismissed for want of prosecution. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2013 WAIRC 00038 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FAILEEN JAMES 
APPLICANT 

-v- 
CITY OF ALBANY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 23 JANUARY 2013 
FILE NO/S B 215 OF 2012 
CITATION NO. 2013 WAIRC 00038 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 19 November 2012 the applicant advised the Commission that she was considering an offer to settle the matter; and 
WHEREAS on 29 November 2012 the applicant filed a Notice of Withdrawal or Discontinuance form in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2013 WAIRC 00047 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VICTOR SHANE LYONS 
APPLICANT 

-v- 
CARBON CONSCIOUS LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 30 JANUARY 2013 
FILE NO/S B 241 OF 2012 
CITATION NO. 2013 WAIRC 00047 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 18th day of January 2013 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of the conference the applicant sought time to consider his position; and  
WHEREAS on the 25th day of January 2013 the applicant advised the Commission, in writing, that he wished to withdraw his 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2013 WAIRC 00084 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COURTNEY MAYS 
APPLICANT 

-v- 
BENJAMIN JONES 
B.L. JONES & A.T. STEPHENS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 15 FEBRUARY 2013 
FILE NO/S U 225 OF 2012 
CITATION NO. 2013 WAIRC 00084 
 

Result Order reflecting agreement reached 
Representation 
Applicant Mr J Hulmes, of counsel 
Respondent Mr B Jones 
 

Order 
WHEREAS the applicant has claimed that she was unfairly dismissed by the respondent on 23 September 2012; 
AND WHEREAS at a conference in this matter held pursuant to s 32 of the Industrial Relations Act 1979 an agreement was 
reached between the parties that in consideration of the applicant withdrawing this claim, and in full and final settlement of all 
matters arising from the termination of the applicant’s employment, the respondent will pay the sum agreed; 
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AND WHEREAS both the applicant and the respondent agreed that the terms of their agreement are to be reflected in an Order of 
the Commission, 
NOW THEREFORE I, the undersigned, hereby make the following order by consent. 

Mr Benjamin Jones, of 17 Neale Place, Cooloongup, Western Australia pay to Courtney Mays c/o MDC Legal - 
(a) the sum of $3,000 net of tax on or before Friday, 15 March 2013. 
(b) the sum of $2,000 net of tax on or before Friday, 12 April 2013. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2013 WAIRC 00044 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEFFREY DANIEL MATTHEWS 
APPLICANT 

-v- 
WEBB FREIGHT SERVICES PTY LTD ABN 51 009 122 187; MS KELLY MAY WEBB 
(DIRECTOR OF WEBB FREIGHT SERVICES) AND ANY OTHER WFS DIRECTOR 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 29 JANUARY 2013 
FILE NO/S B 61 OF 2012 
CITATION NO. 2013 WAIRC 00044 
 

Result Application dismissed  
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr I Carija of counsel 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 25th day of May 2012 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the applicant sought time to consider his position; and 
WHEREAS the Commission attempted to contact the applicant on several occasions by email and telephone inquiring as to the 
status of the matter; and 
WHEREAS on the 29th day of January 2013 the Commission set the matter down for hearing for mention; and 
WHEREAS at the hearing there was no appearance for the applicant;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. THAT there be liberty for the respondent to apply in respect of costs within 14 days. 
2. THAT this application be, and is hereby otherwise dismissed. 

 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2013 WAIRC 00035 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EMMA LOUISE MILES 
APPLICANT 

-v- 
CHIPMUNKS PORT KENNEDY 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 JANUARY 2013 
FILE NO/S U 260 OF 2012 
CITATION NO. 2013 WAIRC 00035 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 22nd day of January 2013 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS after discussions between the parties at the conference it was agreed that the application should be dismissed; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2013 WAIRC 00021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIANE PALMER 
APPLICANT 

-v- 
DANIELLE LOIZOU - WORKSMART HEALTH 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 14 JANUARY 2013 
FILE NO/S B 258 OF 2012 
CITATION NO. 2013 WAIRC 00021 
 

Result Order issued 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979 for denied contractual 
benefits; and 
WHEREAS on the 14th day of January 2013 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at that conference the parties reached agreement in respect of the application and that the agreement be reflected in an 
order; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. THAT in full and final settlement of all matters associated with the employment the respondent shall pay to the 
applicant an amount of $10,000 in two instalments: 
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(a) the first instalment of $5,000 to be paid no later than the 24th day of January 2013; 
(b) the second instalment of $5,000 to be paid no later than the 12th day of March 2013. 

2. THAT the application be, and is hereby otherwise dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2013 WAIRC 00048 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NICOLE S  POUNTNEY 
APPLICANT 

-v- 
BEVAN O'DONNELL BUNGAREE LAUNDRY SERVICES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 30 JANUARY 2013 
FILE NO/S U 231 OF 2012 
CITATION NO. 2013 WAIRC 00048 
 

Result Application discontinued 
Representation 
Applicant Ms N Pountney 
Respondent Mr B O’Donnell 
 

Order 
WHEREAS an application was filed in the Commission pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; 
AND WHEREAS on 7 December 2012 a conference between the parties was convened; 
AND WHEREAS at the conclusion of the conference an agreement was reached between the parties; 
AND WHEREAS on 27 December 2012 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2013 WAIRC 00055 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2013 WAIRC 00055 
CORAM : ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD : WEDNESDAY, 30 JANUARY 2013 
DELIVERED : FRIDAY, 1 FEBRUARY 2013 
FILE NO. : U 233 OF 2012 
BETWEEN : TRAVIS JOHN STEVENSON 

Applicant 
AND 
AGCRETE - SIMON SPRIGGS 
Respondent 
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CatchWords : Unfair dismissal – Jurisdiction – Trading Corporation 
Legislation : Commonwealth of Australia Constitution Act 
  Corporations Act 2001 
  Fair Work Act 2009 
  Industrial Relations Act 1979 
Result : Application dismissed 
Representation: 
Applicant : Mr T Stevenson, on his own behalf 
Respondent : Mr A Sprigg, on behalf of the respondent 
 

Reasons for Decision 
1 This is an application by which Mr Stevenson says that he was unfairly dismissed by the respondent. 
2 The Commission convened a hearing on Wednesday 30 January 2013 for the purpose of determining whether the Commission 

has jurisdiction to deal with the application.  The respondent has provided to the Commission a copy of the Constitution of 
Albany Precast Pty Ltd in accordance with the Corporations Act 2001.  Albany Precast Pty Ltd (ACN 144 816 008), a 
registered company under the Corporations Act 2001, is a company limited by shares and is a propriety company.  It was 
registered on 24 June 2010.  The sole director of the company is Mr Simon Sprigg. 

3 Mr Alvin Sprigg, the Accounts Manager for AGCRETE and the son of Mr Simon Sprigg, provided information to the 
Commission about the respondent.  AGCRETE is one of the trading arms of Albany Precast Pty Ltd along with Agscrap, 
another arm of the company which trades in scrap metal.  AGCRETE and Agscrap are business names held by 
Albany Precast Pty Ltd. 

4 The business undertaken by Albany Precast Pty Ltd trading as AGCRETE is the production and, in some cases, installation, of 
precast concrete products including drainage liners, soak wells, retaining walls and other products.  It purchases materials for 
the purposes of manufacturing the precast concrete products, and manufactures and sells those products.  Its customers are 
many and varied including local government, Main Roads, private businesses including plumbers and developers and also 
private individuals.  The object of the business is trading for the purpose of making a profit. 

5 The information also establishes and I find that the applicant’s employer was Albany Precast Pty Ltd trading as AGCRETE.  I 
find that this is a trading corporation in accordance with s 51(xx) of the Commonwealth of Australia Constitution Act.  The 
Commonwealth Act, being the Fair Work Act 2009, applies to the exclusion of the Industrial Relations Act 1979 
(See Aboriginal Legal Service of Western Australia (Inc) v Lawrence (No 2) [2008] WASCA 254).  Accordingly the 
Commission has no jurisdiction to deal with this application. 

 
 

2013 WAIRC 00056 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRAVIS JOHN STEVENSON 
APPLICANT 

-v- 
AGCRETE - SIMON SPRIGGS 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 1 FEBRUARY 2013 
FILE NO/S U 233 OF 2012 
CITATION NO. 2013 WAIRC 00056 
 

Result Application dismissed 
 

Order 
HAVING heard Mr T Stevenson on his own behalf and Mr A Sprigg on behalf of the respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2013 WAIRC 00054 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARTIN THOMAS HOWELL WITT 
APPLICANT 

-v- 
GIOVANNI (JOHN) FERRARO 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 31 JANUARY 2013 
FILE NO/S U 213 OF 2012 
CITATION NO. 2013 WAIRC 00054 
 

Result Dismissed 
Representation 
Applicant In person 
Respondent Mr R Arndt (of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS as conciliation was unavailing, the parties were advised on 21 December 2012 that the matter would be listed for 
hearing in February 2013; and 
WHEREAS on 16 January 2013 the matter was set down for hearing on 7 February 2013; and 
WHEREAS on 23 January 2013 the respondent’s representative sought an adjournment of the hearing due his unavailability on 
7 February 2013; and 
WHEREAS on 23 January 2013 the applicant advised the Commission that he did not consent to the hearing being adjourned; and 
WHEREAS on 24 January 2013 the Commission convened a conference to hear further from the parties in relation to the 
application to adjourn the hearing; and 
WHEREAS the respondent’s representative told the Commission the respondent had received the Notice of Hearing on 18 January 
2013 and 23 January 2013 was the first available date to see Mr Arndt.  Mr Arndt is unavailable on 7 February 2013 due to other 
commitments but is available between 18 and 28 February 2013; and 
FURTHER the respondent will be disadvantaged if the hearing goes ahead on 7 February 2013 without his representative in 
attendance as English is not his first language; and 
WHEREAS the applicant opposed the hearing being adjourned.  The applicant is commencing work after 7 February 2013 and will 
have limited availability to attend a relisted hearing.  The applicant maintains that the respondent’s English is sufficient to 
successfully conduct a business, the matter has been ongoing for a lengthy period and it is causing him stress; and 
WHEREAS after taking into account the parties’ submissions and when considering whether the Commission should exercise its 
discretion to grant an adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers 
[1969] WAR 19); and 
FURTHER when taking into account the duty on the Commission to deal expeditiously with this application and the Commission 
being unavailable between 18 and 28 February 2013 when the respondent’s representative is available the Commission is of the 
view that an adjournment of the hearing set down for 7 February 2012 should not be granted; and 
WHEREAS in reaching this decision the Commission is of the view that to delay the hearing will result in a greater injustice to the 
applicant than to the respondent.  The Commission has taken into account that no information was given to the Commission as to 
why the respondent did not seek representation until just prior to 23 January 2013 after he was notified on or about 21 December 
2012 that the hearing of this application would be set down in February 2013 nor were specific details given to the Commission 
about any disadvantage the respondent will face in conducting his case.  The Commission is also concerned that the applicant may 
be unavailable for some time to attend a hearing if the adjournment is granted; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s 27(1), hereby orders: 

THAT the application to adjourn the hearing be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Nazifa Mohammad Zayee David Aquilia U 196/2012 Commissioner S M 
Mayman 

Discontinued 

 
 

 

CONFERENCES—Matters arising out of— 

2013 WAIRC 00026 
DISPUTE RE STATUS OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE DIRECTOR GENERAL, DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
DATE FRIDAY, 18 JANUARY 2013 
FILE NO PSACR 27 OF 2012 
CITATION NO. 2013 WAIRC 00026 
 

Result Discontinued 
Representation 
Applicant Ms K Hagan 
Respondent Ms K Worlock (of counsel) 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission listed the matter for hearing and determination on 23 January 2013; and 
WHEREAS on 10 January 2013 the applicant advised the Commission that a settlement had been reached between the parties; and 
WHEREAS on 11 January 2013 the applicant lodged a Notice of Withdrawal or Discontinuance form; and 
WHEREAS on 15 January 2013 the hearing was vacated; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

The State School 
Teachers' Union of 
W.A. (Incorporated) 

The Director 
General, 
Department of 
Education and 
Training 

Harrison C C 27/2009 31/08/2009 
3/09/2009 
4/09/2009 
5/10/2009 
8/12/2009 
 

Dispute re 
implementation of 
Independent Public 
Schools Program 

Concluded 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2013 WAIRC 00040 

APPEAL AGAINST DECISION TO DISMISS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2013 WAIRC 00040 
CORAM : PUBLIC SERVICE APPEAL BOARD 

ACTING SENIOR COMMISSIONER P E SCOTT- CHAIRMAN 
MS C DREW - BOARD MEMBER 
MS C SEENIKATTY - BOARD MEMBER 

HEARD : WEDNESDAY, 16 JANUARY 2013 
DELIVERED : WEDNESDAY, 23 JANUARY 2013 
FILE NO. : PSAB 4 OF 2012 
BETWEEN : SHERRY MARTIN 

Appellant 
AND 
THE DIRECTOR GENERAL OF HEALTH IN HIS INCORPORATED CAPACITY 
UNDER S.7 OF THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) 
Respondent 

 

CatchWords : Interlocutory proceedings 
Result : Direction issued 
Representation: 
Appellant : Mr M McPhee, of counsel 
Respondent : Mr D Matthews, of counsel 
 

Reasons for Decision 
ACTING SENIOR COMMISSIONER P E SCOTT AND MS C SEENIKATTY: 

1 This is an appeal to the Public Service Appeal Board (the Board).  The Board has previously conducted a hearing to determine 
an application that the appeal be received out of time and to deal with issues of jurisdiction.  Reasons for Decision, a 
Declaration and an Order issued on 27 July 2012 (2012 WAIRC 00703; 2012 WAIRC 00702).  The Board found that it had 
jurisdiction to hear and determine the appeal and granted the application for an extension of time.  The parties entered into 
discussions with a view to attempting to settle the matter, however, the parties have indicated that part of the resolution of the 
matter relies upon the Department of Immigration and Citizenship (DIAC) granting the appellant a visa to enable her to work 
in Australia.  In prospect of that visa not being granted, the substantive appeal has been listed for hearing on 
13 and 14 March 2013. 

2 In the meantime, the appellant seeks directions for that hearing.  The directions would have the appellant’s evidence and the 
exhibits, which were submitted by agreement in the preliminary hearing, stand as evidence in the substantive hearing.  The 
appellant also seeks directions which would limit the respondent’s further cross-examination of the appellant as to new 
evidence the respondent wishes to be able to call, but not generally, and to call new evidence on pleaded issues subject to 
giving 14 days prior notice of the substance of the new evidence.  The appellant also seeks to call further evidence-in-chief or 
in reply to any new material supplied by the respondent.  The appellant also says evidence should be given orally. 

3 The respondent says that the hearing of the substance of the appeal is for a different purpose than the preliminary matters and 
therefore, the evidence should not be limited, and the hearing should be conducted in the normal way.  The respondent also 
says that as the purpose of the preliminary hearing included dealing with the merits of the appeal in a ‘rough and ready’ way, 
the hearing of the substantive appeal needs to be a complete hearing de novo. 

4 At the interlocutory hearing on Wednesday 16 January 2013, in light of the Board’s determination regarding jurisdiction, the 
appellant advised that she will file amended orders sought within seven days.  The respondent advised that he will file an 
amended Notice of answer and counter-proposal seven days thereafter.  In this way the appellant should be provided with 
notice of any matters about which the respondent intends to call evidence so that the appellant should not be taken by surprise.  
Therefore, the 4th direction sought by the appellant is not necessary. 

Consideration and conclusions 

5 It should be noted that evidence in interlocutory matters is often submitted in writing rather than given orally, however, in this 
case in the preliminary hearing, as it was to be dealt with expeditiously, there was concern that any delay in the appellant 
preparing and filing an affidavit may have caused delay in the hearing and accordingly, her evidence was given orally and she 
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was cross-examined in some detail.  A significant amount of documents were submitted by agreement.  The material before the 
Board at the preliminary hearing was quite detailed and allowed the Board to examine some aspects in more detail than it 
might otherwise.  As noted by Brennan CJ and McHugh J in Jackamarra v Krakouer [1998] 195 CLR 516 at [9] the rough and 
ready assessment is to prevent the hearing of interlocutory applications, such as this, turning ‘into full rehearsals for those 
appeals’. 

6 I am of the view that the substantive hearing is not to be treated as merely the extension of the preliminary hearing.  Each has a 
separate purpose.  The purposes of the preliminary hearing were limited to dealing with particular issues of jurisdiction and 
whether the appeal ought to be received out of time.  For this latter purpose, the issue of the merits of the appeal may be 
considered and does not require a detailed analysis of the substantive merits but they are assessed ‘in a fairly rough and ready 
way’ (see Jackamarra v Krakouer supra at [9]). 

7 This means that the appeal needs to start and proceed as a whole.  It would, however, be sensible and expeditious to have the 
appellant’s evidence so far and the exhibits submitted by agreement in the preliminary hearing stand for the purposes of the 
substantive hearing.  However, there may be other matters about which the appellant, or other witnesses called on her behalf, 
may need to give evidence, particularly those which arise and can reasonably be anticipated in the amended Notice of answer 
and counter-proposal to be filed by the respondent.  They can be dealt with in the usual course. 

8 Therefore, I do not think it is necessary for the appellant to be given leave to call further evidence-in-chief, or in reply, to any 
new material supplied by the respondent.  She would be entitled to do so because of the nature of the substantive hearing.  
Whilst her evidence given in the interlocutory hearing will stand, it should not be limited to that evidence. 

9 In the circumstances, the respondent should not be limited to further cross-examining only on any new evidence he wishes to 
call, but should be able to do so generally, provided that matters which have already been covered in cross-examination should 
not simply be re-examined without particular purpose.  Repetition should be avoided. 

10 The hearing should proceed in accordance with usual procedures for a hearing de novo save for the fact that the evidence from 
the preliminary hearing will be able to be relied upon. 

MS C DREW: 

11 I have read the reasons for decision of Acting Senior Commissioner Scott and Ms Seenikatty.  I agree and have nothing to add. 

 
 

2013 WAIRC 00039 
APPEAL AGAINST DECISION TO DISMISS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHERRY MARTIN 

APPELLANT 
-v- 
THE DIRECTOR GENERAL OF HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 
OF THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS C DREW - BOARD MEMBER 
 MS C SEENIKATTY - BOARD MEMBER 
DATE WEDNESDAY, 23 JANUARY 2013 
FILE NO PSAB 4 OF 2012 
CITATION NO. 2013 WAIRC 00039 
 

Result Direction issued 
 

Direction 

WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979, and 

WHEREAS this appeal was set down for an interlocutory hearing on the 16th day of January 2013; and 

NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby directs: 

1. THAT the appellant file and serve amended orders sought by Wednesday, the 23rd day of January 2013. 

2. THAT the respondent file an amended Notice of answer and counter-proposal by the 30th day of 
January 2013. 
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3. THAT the hearing of the appeal proceed in accordance with the usual processes for a hearing de novo 
except to the extent that the evidence and documents submitted at the preliminary hearing may be relied 
upon. 

4. THAT the evidence at the substantive hearing is to be oral. 

5. THAT the parties have liberty to apply. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2013 WAIRC 00073 
DISPUTE RE COMPULSORY LEAVE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT FOR CHILD PROTECTION 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 8 FEBRUARY 2013 
FILE NO/S PSAC 35 OF 2012 
CITATION NO. 2013 WAIRC 00073 
 
 

MEMORANDUM OF UNDERSTANDING 

1. This is a consent Memorandum of Understanding between The Civil Service Association of Western Australia, 
Incorporated and the Department for Child Protection regarding PSAC 35 of 2012. 

2. Ms Taylor is to continue to receive her level 3 payments paid for by the respondent on a fortnightly basis.  It is 
understood Ms Taylor’s continuity of service will continue throughout the operation of this Memorandum of 
Understanding. 

3. Ms Taylor will take her leave entitlements every third week by using 2 days of her entitlements (see schedule A attached). 

4. Ms Emma Taylor is to commence two days per week back in the payroll area in the week commencing 18 February 2013 
on a day to be agreed between the CSA, Ms Taylor and Mr Darcy. 

5. The respondent together with the applicant will continue to look for appropriate positions for employment. 

6. In the event Ms Taylor’s employment entitlements are exhausted, the respondent to advise the Commission and an urgent 
conference will be listed.  The parties agree to exchange information about relevant information that is available or jobs 
that are applied for. 

7. Throughout the operation of the Memorandum of Understanding either party is entitled to seek an urgent conference 
before the Commission.  The parties agree to exchange information about relevant information that is available or jobs 
that are applied for. 

8. Any party has liberty to apply. 

9. The respondent will send information to the applicant about the likely expiry date of Ms Taylor’s entitlements. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

SCHEDULE A 

(a) 4 days personal leave; 

(b) 22 days annual leave; 

(c) 12 days public holidays from 2012 (ensure that the public holiday leave of 2012 are not voided; and 

(d) 2 days of public holidays from 2013. 
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INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Public Transport 
Authority (Transit 
Officers) 
Industrial 
Agreement 2013 
AG 2/2013 

(Not 
applicable) 

Australian Rail Tram 
and Bus Industry 
Union of Employees, 
West Australian 
Branch 

Public Transport 
Authority of Western 
Australia 

Commissioner S J 
Kenner 

Agreement 
registered 

Main Roads TWU 
Enterprise 
Agreement 2013 
AG 1/2013 

31/01/2013 Transport Workers 
Union (WA Branch), 
Commissioner of 
Main Roads, Main 
Roads Western 
Australia 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 
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