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Reasons for Decision 
SMITH AP: 
The appeal – background  
1 This appeal was filed on 14 November 2013 under s 49 of the Industrial Relations Act 1979 (WA) (the Act) one day out of 

time against a decision made by the Commission on 23 October 2013 in U 130 of 2012 dismissing an application made by 
Mr Charles Brett.  Leave to bring the appeal out of time was not opposed by Ms Sharyn O'Neill, the Director General, 
Department of Education (Director General).  In my opinion, this concession was properly made as the time sought for an 
extension is short and the grounds of appeal raise a matter which in fairness to the parties is a matter that ought to be heard.  
Accordingly, I am of the opinion an order ought to be made to extend time to institute the appeal until 14 November 2013. 

2 Application U 130 of 2012 was an industrial matter referred to the Commission by Mr Brett under s 29(1)(b)(i) of the Act.  For 
23 years Mr Brett was a science teacher at the North Lake Senior Campus.  Mr Brett claims that he has been harshly, 
oppressively or unfairly dismissed by the Director General on 24 May 2012.  In the application Mr Brett stated his occupation 
was a science teacher and his main duties were all the duties of a secondary school teacher.  Whilst employed as a teacher he 
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was employed in child-related employment as defined in s 4 of the Working with Children (Criminal Record Checking) Act 
2004 (WA) (WWC Act). 

3 In 1986, Mr Brett was appointed as a teacher under the Education Act 1928 (WA) (repealed).  After that Act was replaced by 
the School Education Act 1999 (WA), his appointment continued under the School Education Act.  Until 22 May 2012, Mr 
Brett's employment was subject to the provisions of the School Education Act, the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 (the Award) and the School Education Act Employees' (Teachers and Administrators) 
General Agreement 2011. 

4 On 3 May 2013, Mr Brett was charged with offences under the Criminal Code (WA).  The Director General became aware of 
the charges and by letter dated 10 May 2012 directed Mr Brett to leave the school premises pursuant to s 240 of the School 
Education Act, to remain at home, to remain available and contactable during his normal hours of employment.  Mr Brett was 
also informed that the principal of North Lake Senior Campus may provide him with appropriate work.  He was invited to 
make any submission as to why the order, pursuant to s 240 of the School Education Act, should be revoked.  He complied 
with these directions, but made no submission. 

5 The charges laid against Mr Brett constituted Class 2 offences under s 7(2) of the WWC Act.  Where such charges are laid, the 
Chief Executive Officer of the Department for Child Protection must issue an interim negative notice under s 13 of the WWC 
Act, which prohibits a person from being employed in child-related employment, unless the Chief Executive Officer of the 
Department for Child Protection is satisfied there are exceptional circumstances. 

6 On 16 May 2012, the Department for Child Protection issued an interim negative notice to Mr Brett prohibiting him from 
being employed in child-related employment and directing him to return his working with children card. 

7 By letter dated 22 May 2012, the Director General terminated Mr Brett's employment.  The Director General did not offer, nor 
did Mr Brett request, a position not involving contact with children pursuant to s 238 of the School Education Act, suspension 
without pay or the opportunity to take long service or any accrued annual leave. 

8 On 20 June 2012, Mr Brett filed application U 130 of 2012. 
9 On 24 January 2013, Mr Brett was acquitted of the charges. 
10 On 3 April 2013, the Department for Child Protection cancelled the interim negative notice and re-issued Mr Brett with a 

working with children card. 
11 In the Director General's notice of answer and counter proposal two preliminary issues were raised.  These were: 

(a) The Commission has no jurisdiction under s 29(1)(b)(i) of the Act to determine the matter as Mr Brett filed his 
unfair dismissal application out of time. 

(b) Section 41(2) of the WWC Act makes it clear that the Director General does not commit an offence or incur 
liability as a result of complying with the WWC Act by ceasing to employ Mr Brett in child-related employment.  
Further, that s 41(3) of the WWC Act provides that a person does not have the right to seek or obtain a remedy for 
dismissal under the Act where the reason for the dismissal was in order for the employer to comply with the Act 
and the grounds upon which the person seeks the remedy relate to the fact that the person was dismissed for that 
reason. 

12 The second preliminary issue was heard on 7 August 2013 and on 23 October 2013 the learned Acting Senior Commissioner 
Scott dismissed the application. 

Relevant provisions of the WWC Act 
13 Section 23 of the WWC Act provides that people with a negative notice or an interim negative notice are not to carry out child-

related work.  Section 23 also provides that it constitutes an offence if this provision is breached.  The offence carries a penalty 
of a fine of $60,000 and imprisonment for five years. 

14 Section 22(3) of the WWC Act also provides for a penalty of $60,000 and imprisonment for five years to be imposed on an 
employer who employs a person in child-related employment if the employer is aware that a negative notice or an interim 
negative notice has been issued to the person and is current. 

15 Child-related employment is defined in s 4 of the WWC Act to include child-related work carried out by an individual under a 
contract of employment whether written or unwritten.  Child-related work is defined in s 6(1)(a)(iii) to include: 

(1) Subject to subsection (3), work is child-related work if – 
(a) the usual duties of the work involve, or are likely to involve, contact with a child in connection with – 

… 
(iii) an educational institution for children; or 

16 Section 6(3) of the WWC Act is not relevant in this matter as that provision provides that s 6(1) does not apply to work that is 
carried out on a voluntary basis by a child or by a person prescribed by the Regulations. 

17 Section 3 of the WWC Act provides that in performing a function under the WWC Act, the Chief Executive Officer of the 
Department for Child Protection or the State Administrative Tribunal is to regard the best interests of children as the 
paramount consideration. 

18 Section 41 of the WWC Act provides the circumstances under which an employer is to comply with the WWC Act, despite 
other laws.  Section 41 provides as follows: 

(1) If it would be a contravention of a provision of this Act for a person (the employer) to employ another person in 
child-related employment, the employer is to comply with the provision despite another Act or law or any 
industrial award, order or agreement. 

(2) The employer does not commit an offence or incur any liability because, in complying with the provision, the 
employer does not start or continue to employ the person in child-related employment. 
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(3) Nothing in this section operates to affect a person's right to seek or obtain a remedy under the Industrial Relations 
Act 1979 unless – 
(a) the remedy is for the dismissal of the person by the employer; and 
(b) the reason the employer dismissed the person was to comply with this Act; and 
(c) the grounds on which the person seeks the remedy relate to the fact that the person was dismissed for that 

reason. 
The evidence 
19 At the hearing at first instance the parties tendered a statement of agreed facts.  The only witness to give evidence was the 

Director General herself, Sharyn Anne O'Neill.  Ms O'Neill gave her evidence in chief in a written witness statement and she 
was cross-examined at some length in respect of the matters stated by her in her witness statement and the attachments thereto. 

20 In a letter to Mr Brett dated 22 May 2012, Ms O'Neill set out her reasons why she was terminating Mr Brett's employment.  
The letter was attached to her written witness statement.  The letter stated as follows: 

On 18 May 2012 the Department of Education was formally advised by the Western Australian Department for Child 
Protection that a decision has been made to issue you with an Interim Negative Notice pursuant to the Working with 
Children (Criminal Record Checking) Act 2004. 
You are employed by the Department as a Teacher at North Lake Senior Campus. Your position is considered to be child-
related work. 
Section 22 of the Act provides that the Department cannot employ you in child-related work now that it is aware an 
Interim Negative Notice has been issued. 
Non-compliance with section 22 carries penalties of a fine of up to $60 000 and imprisonment for five (5) years. 
You are hereby advised that your employment with the Department is at an end as you have repudiated your contract by 
reason of the Interim Negative Notice and your inability to fulfil your duties as a Teacher. You are directed to not attend 
your district office, school or any other workplace of the Department to undertake child-related work. 
As you cannot be employed in Child-related work, your employment record will be marked as 'not suitable for re-hire in 
child-related work'. 
As you have repudiated your contract by reason of the Interim Negative Notice, you are not entitled to a notice period or 
pay in lieu of. The Personnel and Payroll Branch of the Department will calculate your pay up to and including 24 May 
2012, as well as any outstanding entitlements that may be owed to you. Payment will be made to your usual nominated 
bank account. If monies are owed to the Department, these will be deducted from your final payment. 
If you have any queries or require assistance with the cessation of your employment with the Department, please contact 
Mr John O'Brien, Manager, Labour Relations, on 9264 5126. 

21 In the reasons for decision given by the learned Acting Senior Commissioner she set out the evidence given by Ms O'Neill as 
to the reasons why she terminated Mr Brett's employment as follows [11] - [18]: 

Sharyn Anne O'Neill, the Director General of the Department of Education, gave evidence.  She says she signed the letter 
which terminated the applicant's employment 'because I considered it would be an offence for me to continue to employ 
[the applicant] in his role as a teacher under the WWC Act as he had an interim negative notice.  In order to comply with 
the WWC Act and avoid committing an offence, I signed the letter, terminating his employment' (exhibit R1 – Witness 
Statement of Sharyn O'Neill [8]).  Ms O'Neill also says that the Department's policy, Working With Children Checks (the 
policy), is consistent with the requirements of the WWC Act and reiterates the requirements of the WWC Act in relation 
to non-employment of persons in child-related work if they have been issued with an INN.  She refers in particular to 
page 8 of the policy and APPENDIX D – PROCESS FOR NOTIFICATION OF ADVERSE WWCC OUTCOMES AND 
APPEALS (EXCLUDING TAFE COLLEGES) at page 34 under D.2.1.2. 
Ms O'Neill says that the letter dated 22 May 2012, which terminated the applicant's employment, was drafted for her and 
was in accordance with the WWC Act and the policy. 
Ms O'Neill says that a substantial majority of teachers are employed to work in schools.  The Department employs 
approximately 35,000 employees, 20,000 of whom are teachers.  There may be 30 to 40 staff members with a teaching 
background who are employed in Head Office, and a total of about 20 in regional offices.  Previously, there were 
significantly more of those staff members located at Head Office and in regional offices.  However, approximately three 
to four years ago, a policy decision was taken by Government to locate in the schools many school advisers who were 
previously located in regional offices.  That has significantly reduced the number of people employed at Head Office and 
regional offices who may otherwise be teachers.  Further, many of the teachers' roles in regional and Head Offices have a 
requirement to go to schools on a regular basis.  An employee under an INN could not do so.  Therefore, there was no 
opportunity to redeploy or transfer the applicant to a regional office or Head Office.   
Ms O'Neill said that there is no capacity to find other work for the applicant and she did not need other work to be 
undertaken (ts 25).  If she had, it would have been advertised and people could apply for the job.  She did not consider 
suspending the applicant. 
Ms O'Neill said that the provisions of the WWC Act meant that the applicant could not be employed in child-related 
employment, but that the WWC Act did not go so far as to say he could not be employed in other work – that was a 
matter for her judgment (ts 15).  She conceded that the WWC Act did not require her to sack the applicant (ts 15), and 
that he could have undertaken non-child related work as a teacher (ts 17).  However, the applicant was employed as a 
teacher but due to the INN, he was unable to undertake his duties as a teacher, which was his role.  There were no other 
positions available for teachers, and, as she understood it, she was not obliged to consider other positions, or whether he 
could be employed as a teacher in a non-child related role (ts 18). 
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Ms O'Neill compared the situation where the applicant was directed to remain at home following her becoming aware that 
the charges had been laid and the situation which applied after the INN had issued.  In the former situation, she had to 
assess the risk on facts then available to her and to investigate before making any further decision.  In the latter situation, 
the INN had issued, meaning the applicant was unable to work in child-related work.  In this situation, there was no 
obligation to find other work for him.  She made the judgment to terminate his employment because he was unable to 
undertake the work for which he was employed, and there was 'no obligation on me to go out and find him another … job 
to do' (ts 22).  Child-related work was that for which he was employed. 
Ms O'Neill said that in dismissing the applicant she was also following the policy.  She said the first part of the decision 
about the applicant was his not being able to undertake his job in schools due to the WWC Act.  The second part was her 
decision, (ts 24) that is, to terminate his employment.  Further Ms O'Neill said there was no capacity to find another role.  
She did not need to investigate whether there was another role to be undertaken because such roles, when available and 
needing to be filled, were advertised (ts 26). 
Ms O'Neill said that part of the policy provides that where an INN has been issued, the employee will 'be immediately 
removed from child-related work pending a final assessment outcome' (ts 27).  However, she also says that the reference 
in the policy regarding an INN, to removal from child-related work 'pending the final assessment outcome' enables a 
dismissed employee to be re-employed should the INN be lifted (ts 34).  In the applicant's case, when the charges were 
dismissed and his WWC Card was reinstated, he was not automatically reinstated.  Rather he was able to apply for 
employment (ts 35). 

Findings made by the Commission at first instance 
22 After considering the provisions of the WWC Act, the submissions made by the parties and the evidence given by Ms O'Neill, 

the learned Acting Senior Commissioner made the following findings: 
(a) In accordance with s 6 of the WWC Act, child-related work is that where the usual duties of the work involve, or 

are likely to involve, contact with a child in connection with a school.  Therefore, child-related work is the actual 
usual duties which involve, or are likely to involve, contact with a child.  Child-related employment does not 
merely encompass the usual meaning associated with the employment relationship, as in one performed under a 
contract of employment or service.  Rather, child-related employment is the child-related work carried on under a 
contract of employment, or by a volunteer, or as part of a religious organisation, or as part of a study programme. 

(b) In this context, employer is defined as a 'person who employs, or proposes to employ, another person in child-
related employment':  s 22(1) of the WWC Act. 

(c) The issue in this case is whether, in accordance with s 41 of the WWC Act, the reason the Director General 
dismissed Mr Brett was to comply with the WWC Act. 

(d) Because an interim negative notice had been issued to Mr Brett, there was a prohibition on employing him in 
child-related employment, not merely in child-related work. 

(e) Two circumstances arise under s 41(2) which prohibits an employer from starting to employ and continue to 
employ.  The meanings of 'start' and 'continue' are not controversial.  However, the WWC Act contemplates 
removing liability from the employer for the employer not taking a person on, or not continuing to employ the 
person. 

23 After making these findings, the learned Acting Senior Commissioner then went on to address each of the conditions in s 41(3) 
of the WWC Act and made the following findings: 

(a) Section 41(3)(a) of the WWC Act 
As the claim by Mr Brett is for a remedy for unfair dismissal, s 41(3)(a) of the WWC Act has been met. 

(b) Reasons for the dismissal:  s 41(3)(b) 
(i) The parties agree Mr Brett was employed in child-related employment.  The evidence demonstrates, and a 

finding can be made, that Ms O'Neill's decision to terminate Mr Brett's employment was, firstly, because 
he could not be employed in child-related employment after he had been issued with an interim negative 
notice.  As a teacher he was required to undertake child-related work.  The duties and responsibilities of a 
teacher involve, or are likely to involve, contact with a child:  cl 12 of the Award.  Due to the interim 
negative notice, he could not undertake that work. 

(ii) Secondly, as Mr Brett was employed as a teacher and he could not continue in that employment, the 
Director General exercised her judgment or discretion to not place him in another role, saying that there 
was no other work which was required to be performed.  She did not consider suspending him. 

(iii) As soon as the interim negative notice was issued, the Director General was obliged to no longer employ 
Mr Brett under a contract of employment to perform the work he was contracted to perform. 

(iv) The reason for the dismissal was to comply with the WWC Act.  Even if there were other reasons, the 
cause of those other reasons coming into play was the prohibition on his employment in child-related 
employment, that is, but for the interim negative notice, and the requirements of the WWC Act, Mr Brett's 
employment would not have been terminated. 

(c) The grounds upon which Mr Brett seeks the remedy:  s 41(3)(c) 
It is clear that the grounds contained in the notice of application relate to the fact that he was dismissed for that 
reason. 

Conclusion of the Commission at first instance 
24 As the three conditions set out in s 41(3) of the WWC Act have been met, the learned Acting Senior Commissioner found that 

Mr Brett is not able to seek or obtain a remedy under the Act.  She also found that if her finding that the reason for the 
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dismissal was to comply with the WWC Act was wrong, it was clear the Director General had denied Mr Brett procedural 
fairness as she did not consider any alternatives to dismissal and did not give Mr Brett an opportunity to be heard. 

Grounds of appeal 
25 The grounds of appeal (particulars omitted) are as follows: 

Ground 1:  The Acting Senior Commissioner erred in fact and in law in finding that as a teacher Mr Brett was required to 
undertake child-related work. 
Ground 2:  The Acting Senior Commissioner erred in fact in finding that the Director General exercised her judgement or 
discretion to not place Mr Brett in another role. 
Ground 3:  The Acting Senior Commissioner erred in law in finding that for the purposes of the WWC Act, the Director 
General was obliged to no longer employ Mr Brett under a contract of employment to perform the work he was 
contracted to perform. 
Ground 4:  The Acting Senior Commissioner erred in fact in finding that the reason for Mr Brett's dismissal was to 
comply with the WWC Act. 
Ground 5:  The Acting Senior Commissioner erred in law in finding that where the three conditions set out in s 41(3) of 
the WWC Act are met, Mr Brett has no right to seek or obtain a remedy under the Act. 

26 Mr Brett seeks orders that: 
(a) The decision of the Acting Senior Commissioner made on 23 October 2013 be set aside. 
(b) Pursuant to s 23A of the Act the Director General reinstate Mr Brett to his previous position as a science teacher 

at North Lake Senior Campus. 
(c) Pursuant to s 23A(5) of the Act: 

(i) Mr Brett's employment be treated as if he had continued to be employed from 22 May 2012 and therefore 
be entitled to all leave and benefits he had accrued and would have accrued; and 

(ii) The Director General pay to Mr Brett six months' remuneration at the average rate that Mr Brett received 
during the month of his employment immediately preceding the dismissal. 

27 At the hearing of the appeal, the Full Bench was informed that Mr Brett had been successful in an application for employment 
by the Director General and had recently been permanently appointed to his previous position as a science teacher at the North 
Lake Senior Campus.  Consequently, an order for reinstatement is no longer pursued.  However, Mr Brett seeks the remedies 
set out in [26](a) and [26](c) of these reasons. 

Contentions made on behalf of Mr Brett in support of the grounds of appeal 
28 With the exception of ground 5 of the grounds of appeal, the arguments put forward in support of ground 1 to ground 4 can be 

dealt with together. 
29 It is contended that it cannot be said that Mr Brett was contracted to perform the work of a science teacher.  He was simply 

appointed to work as a teacher.  There was no formal contract between the parties that sets out the duties Mr Brett must 
perform as a teacher.  Rather, cl 12(1) and cl 12(2) of the Award provides that: 

(1) Consistent with clause 6(3), the Parties acknowledge that the duties and responsibilities of Teachers consist of a 
number of elements, including: 
(a) instruction of students; 
(b) supervision of students; 
(c) preparation of lessons; 
(d) marking of students' work; 
(e) reporting to parents; and 
(f) other activities and duties undertaken to enrich the educational experiences of students or to ensure the 

efficient management of the school. 
(2) While much of teachers' work needs to be undertaken at school during official student instruction hours, the 

Parties acknowledge that a proportion of teachers' work is undertaken outside the normal school day or normal 
operating hours, either at school or off-site. 

30 It is also argued on behalf of Mr Brett that the terms of his employment contract did not require him, as a teacher, to undertake 
child-related work only.  This, it is said, is consistent with the evidence that: 

(a) The Department of Education employs teachers who exclusively perform non-child-related work. 
(b) Mr Brett could have undertaken non-child-related worked as a teacher. 

31 In particular, it is said that the learned Acting Senior Commissioner should have found that although most teachers teach in 
classrooms, not all teachers teach in classrooms and not all teachers have contact with students.  Some teachers work in 
administrative roles or develop curriculum.  Thus, it is possible to be employed in the Department of Education as a teacher 
and not have contact with children, either in a temporary or a permanent context.  The issue whether it was possible for 
Mr Brett to be employed elsewhere within the Education Department with his qualifications was not an issue that was tested. 

32 The parties agree that the requirements of s 22(3) of the WWC Act are that as Mr Brett was in child-related employment he 
could not be employed in child-related employment after he had been issued with an interim negative notice.  However, an 
individual ceases to be in child-related employment if he or she no longer carries out child-related work under a contract of 
employment. 
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33 In B v Chief Executive Officer, Department for Child Protection [2011] WASAT 3 the State Administrative Tribunal 
received in evidence a statement of reasons provided by the Department for Child Protection when it issued a negative notice 
to the complainant, a TAFE lecturer.  In these reasons it was stated, inter alia, that: 

If a negative notice were to issue, this only prohibits the applicant from carrying out child-related work not work 
generally, and the applicant would be able to continue to lecture where children are not in the class. 
… 
[T]he applicant's child-related employer was advised that an interim negative notice had been issued as required pursuant 
to section 13(3). The employer would have been required to take all necessary steps to remove the applicant from child-
related employment in order to comply with its obligations pursuant to section 22 and had the necessary protections in 
section 41. What those steps may entail is dependent on the employer's particular circumstance, for example, options to 
consider could include, but is not limited to, whether to suspend the applicant on full pay, transfer the applicant to another 
section if possible, or dismiss the applicant. 
… 
The issuing of a negative notice does not prevent the applicant from carrying out work that is not child related work [44]. 

34 It was submitted on behalf of Mr Brett that an interim negative notice is intended to be an interim measure to prohibit a person 
from working with children while an assessment is in process.  Although the best interests of children are the paramount 
consideration, the legislature considered that 'decisions to prohibit a person from working with children can impact on his or 
her livelihood and status' and noted that the WWC Act does not limit procedural fairness requirements or access to employee 
entitlements:  Second Reading Speech for the Working with Children (Criminal Recording Checking) Amendment Bill 2009, 
Western Australia, Parliamentary Debates, Legislative Assembly, 5 May 2010, 2473b - 2477a; Second Reading Speech for the 
Working with Children (Criminal Recording Checking) Bill 2004, Western Australia, Parliamentary Debates, Legislative 
Assembly, 20 October 2004, 6949. 

35 The Department of Education's Working with Children Checks Policy does not suggest that a teacher will be dismissed when 
an interim negative notice is issued, but rather there would be some form of suspension.  The policy goes no further to provide 
that arrangements will be made whilst the interim negative notice is in effect.  Thus, it is argued that Ms O'Neill did not follow 
her own policy when she terminated Mr Brett unilaterally because the policy that she applied was only applicable in 
circumstances of a final negative notice as opposed to an interim negative notice.  The question in terms of procedural fairness 
is whether it was practical in the circumstances or reasonable to consider some other arrangement that was not onerous as far 
as the employer was concerned.  That is why the learned Acting Senior Commissioner found, in effect, but for her view of the 
WWC Act, there was procedural unfairness in the dismissal of Mr Brett and she would have reinstated him. 

36 Whilst the starting point that a person who has received an interim negative notice must be removed from child-related contact, 
a decision to dismiss cannot be taken unreasonably.  The starting point when considering the scheme of the WWC Act is that 
there is no requirement that persons with an interim negative notice be dismissed. 

37 It is contended on behalf of Mr Brett that there may be circumstances in other matters that would require an employer to 
dismiss an employee who is the subject of an interim negative notice if there are no other steps the employer could take to 
remove that person from child-related work.  However, the reason for a dismissal in the circumstances of the particular matter 
must be assessed on an objective basis. 

38 It is also argued that the learned Acting Senior Commissioner's findings are inconsistent with the wording and intention of the 
WWC Act, which does not contemplate the termination of a person's employment merely because he or she was in child-
related employment at the time he or she was issued with an interim negative notice.  On the facts of the present case, Mr Brett 
could and should have been transferred to a role that was not child-related or, if no such role was available, suspended pending 
final determination of the allegations made against him. 

39 Whilst Ms O'Neill stated orally and in her written statement of evidence that she had to dismiss Mr Brett because of the 
provisions of the WWC Act, that is not true.  That may be a subjective reason that she gave for the dismissal, but there was no 
objective basis for that argument.  Consequently, the dismissal of Mr Brett was not justifiable.  Although Ms O'Neill stated 
repeatedly in her evidence that she sacked Mr Brett because of the provisions of the WWC Act, the reason why she dismissed 
Mr Brett was initially because she formed the view that Mr Brett had repudiated his contract of employment, but later she 
sought to justify the dismissal on the basis that the WWC Act required her to dismiss Mr Brett and/or she was following the 
Working with Children Checks Policy. 

40 The reason for the dismissal of Mr Brett was not to comply with the WWC Act.  There was no need to comply with the WWC 
Act.  Ms O'Neill may have said at some point that she did so to comply with the WWC Act, but that was at best a misguided 
statement and inconsistent with the carefully structured letter of dismissal that says something quite different.  Ms O'Neill had 
options other than dismissal open to her which would have allowed her to fulfil the obligations imposed by the WWC Act.  
However, she did not consider whether other positions were available.  She said she was not obliged to do so.  Obviously 
Ms O'Neill did not exercise any judgment or discretion in which not to place Mr Brett in another role because she clearly did 
not turn her mind to it, nor did she think about it. 

41 The finding made by the learned Acting Senior Commissioner that there was no other work which was required to be 
performed is in error, as it is not known whether there was any other work that could have been performed, as Ms O'Neill did 
not know. 

42 On the facts of the present case, Mr Brett could and should have been transferred to a role that was not child-related or, if no 
such role was available, he should have been suspended pending final determination of the allegations made against him. 

43 In relation to ground 5, it is contended that the learned Acting Senior Commissioner erred in finding that s 41(3) of the WWC 
Act prevented Mr Brett from seeking or obtaining a remedy under the WWC Act.  In support of this ground of appeal it is 
argued that even if the conditions in s 41(3) are satisfied, the provision does not deprive the Commission of jurisdiction to hear 
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a claim.  Rather, s 41 allows the Commission to decline to grant relief that may otherwise be available when the circumstances 
are such that it was not practicable for the employment to continue.  It is also argued that if parliament had intended the WWC 
Act to operate in a way that excludes the jurisdiction of the Commission it would have said so.  This issue is not a 
jurisdictional question because the WWC Act does not in any way operate to exclude the jurisdiction of the Commission. 

44 In support of this submission it is argued that the observations made in Cassis v NSW Department of Education & Training 
[2006] NSWIRComm 164 by the New South Wales Industrial Relations Commission in respect of its construction of the effect 
of s 44(2) of the Commission for Children and Young People Act 1998 (NSW) set out the correct approach to the construction 
of the effect of s 41 of the WWC Act.  Section 44(2) of the Commission for Children and Young People Act provided as 
follows: 

Nothing in this Part affects any statutory right that an employee may have in relation to employment or termination of 
employment. However, any court or tribunal exercising jurisdiction with respect to any such right must have regard to the 
results of any employment screening carried out under this Part in connection with the employment concerned and the 
welfare of children as the paramount consideration in that employment screening. 

45 In his reasons for decision Grayson DP observed in Cassis: 
Mr Moorhouse submitted in the alternative that in any event, the effect of s 44 of the Commission for Children and Young 
People Act does not mean that it automatically overrides the principles the Commission would otherwise apply or other 
matters of fairness. It is the welfare of children and not the employment screening which is the paramount consideration. 
The Commission would have regard to the results of the employment screening without the necessity of displacing other 
considerations that would ordinarily apply. I think, on balance, that must be the correct approach and I say that without in 
any way diminishing the paramountcy to be given to the welfare of children. 
It seems to me that if the Parliament had intended the results of employment screening to apply to the exclusion of other 
considerations, it would have expressly said so and in the absence of an express provision in that regard, the child 
protection legislation to which I have been taken should not be read to mean that the jurisprudence of the Commission is 
effectively displaced [40] - [41] 

Conclusion 
46 The central point in this appeal is whether the reason Mr Brett was dismissed by the Director General was to comply with the 

WWC Act, in particular whether the cause of dismissal of Mr Brett was carried out to comply with s 22(3) of the WWC Act 
which prohibits an employer from employing a person in child-related employment if the employer is aware that an interim 
negative notice has been issued to the employee or prospective employee. 

47 Section 41(3)(b) of the WWC Act provides that a person's right to seek or obtain a remedy under the Act is not affected unless 
'the reason the employer dismissed the person was to comply with this Act '.  In my opinion, the expression 'the reason' in this 
provision should be interpreted as the factual cause of the dismissal.  In this context, 'the reason' are words which mean 'due to' 
or 'because of'.  As such, 'the reason' must mean in this context cause and effect.  The words 'the reason the employer dismissed 
the person was to comply with this Act' must have the same effect as the words 'by reason of'.  These words have been 
considered in many cases and in many contexts as words which bring something about or cause it to occur:  Human Rights 
and Equal Opportunity Commission v Mount Isa Mines Ltd (1993) 46 FCR 301, 321 - 322 (Lockhart J); applied by 
French CJ in Republic of Croatia v Snedden [2010] HCA 14; (2010) 241 CLR 461 [22]. 

48 The determination of an operative 'reason' of a specified act by a court or tribunal has been considered at length in a number of 
authorities.  In Mikasa (NSW) Pty Ltd v Festival Stores (1972) 127 CLR 617 the Commonwealth Industrial Court had granted 
an injunction restraining Mikasa (NSW) Pty Ltd (Mikasa) from engaging in the practice of resale price maintenance in respect 
of 'Mikasa' dinnerware.  Mikasa had refused to sell Mikasa to Festival Stores who was a discount house.  At the time the matter 
was heard s 66B(2)(d)(ii) of the Trade Practices Act 1965 (Cth) deemed a supplier of goods to be engaging in resale price 
maintenance if the supplier withholds the supply of goods to a second person 'for the reason that' the second person has sold, or 
is likely to sell, goods at a price less than the price specified by the supplier.  The Commonwealth Industrial Court found after 
hearing evidence that the sole reason Mikasa had withheld supply was that Festival Stores was likely to sell the dinnerware at 
less than the suggested price in Mikasa's catalogue.  By leave, Mikasa appealed the decision to the High Court.  One of the 
grounds of appeal was that the Commonwealth Industrial Court had misconstrued the words 'for the reason that' in s 66B(2)(d) 
of the Trade Practices Act.  It was also a ground of appeal that there was no evidence upon which it was open to hold that the 
'sole reason' that Mikasa withheld supplies from Festival Stores was it was likely to sell goods for less than the prices specified.  
Mikasa's case was that they had not considered price cutting; the reason it had refused supply was it was not satisfied with the 
method of merchandising Festival Stores used to sell goods.  The Commonwealth Industrial Court rejected this assertion.  All 
members of the High Court hearing the appeal found that no error was demonstrated in the Commonwealth Industrial Court's 
findings.  The majority of the High Court also found that whilst it would not disturb the finding made in respect of the 'sole' 
reason why supply was refused, Barwick CJ, McTiernan, Walsh and Stephen JJ found that the phrase 'for the reason that' in 
s 66B(2)(d) of the Trade Practices Act did not mean 'for the sole reason that'.  Their Honours found that if the likelihood that a 
would-be purchaser would sell at less than the specified price was an operative and substantial reason for withholding supply, 
the supplier engaged in the practice of resale price maintenance, whatever other reasons he had for not supplying the goods 
(634 - 636, 646 and 656 - 659).  Justice Stephen explained:  

If context is to be considered it is important that the paragraph is not concerned with the doing of a physcial [sic] act, 
perhaps impetuously, but rather with the calculated carrying out of a particular commercial decision by a supplier of 
goods; common experience suggests that decisions, at least of that nature, have lying behind them a process of decision-
making involving the conscious or unconscious weighing of numerous factors, each no doubt of varying weight but each 
distinct from the others. In such a context each substantial and proximate reason will, in my view, answer the description 
of 'the reason' in this paragraph. 
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Sections 3 and 4 of the New Zealand Commercial Trusts Act 1910 provide that offences are committed whenever 
discounts are given or the supply of goods is refused if the reason for doing so is one of the reasons specified in the 
respective sections. In each section the words 'for the reason that' are used. In a decision on those sections, Merchants' 
Association of New Zealand v. The King ((1913) 32 N.Z.L.R. 1233) Stout C.J. rejected the view that the ultimate object 
sought to be attained by the supplier in refusing supply was the reason to which the sections referred; he instead 
concluded that the immediate cause or reason was what was intended, 'what led immediately and directly to the act done' 
rather than 'the aim beyond' ((1913) 32 N.Z.L.R., at pp.1255-1256). The Court of Appeal took a similar view.  That case 
did not raise the question of competing proximate reasons but rather a series or chain of reasons, ranging from the 
immediate to the remote, a concept familiar enough in problems of causation and applicable too when human reason 
rather than physical cause is in question; Hart and Honoré in Causation in the Law (1959), suggest at p. 49 that a reason 
for action may be described as just a cause 'looked at from the inside'. In the present case it might be proper to regard the 
several reasons for refusal of supply referred to in the evidence as forming such a chain rather than as being competing 
reasons of equal proximity to the refusal; if so, it was, I think, the fact that the respondents were believed to be likely to 
sell Mikasa ware at a discount below other retailers that was the immediate or proximate reason for refusal of supply, the 
other reasons spoken of by witnesses called on behalf of the appellant being in the nature of more remote reasons, like 'the 
aim beyond' of which Stout C.J. spoke.  Accordingly on this alternative view of the evidence I would also conclude that 
the appellant's argument, turning on the phrase 'for the reason', fails (658 - 659). 

49 The reasoning in Mikasa has been applied in industrial cases in matters that allege an employee has been dismissed or injured 
in his or her employment by reason of stated circumstances, such as refusing not to engage in industrial action or being a 
member of an industrial organisation:  General Motors-Holden's Pty Ltd v Bowling (1976) 51 ALJR 235; (1976) 12 ALR 605; 
Wood v Lord Mayor, Councillors and Citizens of the City of Melbourne (1979) 41 FLR 1; (1979) 26 ALR 430; see also the 
discussion in Maritime Union of Australia v Geraldton Port Authority (1999) 93 FCR 34 [222]. 

50 In Bowling, it was found that the respondent was dismissed by reason of him being a delegate of an industrial organisation.  
Such a dismissal was an offence under s 5(1) of the Conciliation and Arbitration Act 1904 (Cth).  Under s 5(4) of the 
Conciliation and Arbitration Act, the onus was on the employer to prove that it was not actuated by the reason alleged in the 
charge.  Mason J (with whom Gibbs and Stephen JJ agreed) applied the reasoning in Mikasa that when determining the real 
reason for the dismissal the sole or predominate reasoning actuating the employer is to be considered (241; 617).  His Honour 
then went on to say it was necessary to consider the factual circumstances of the case to establish the real reason for the 
dismissal which is a matter that lies peculiarly within the defendant's own knowledge. 

51 The reason why Mr Brett was dismissed by Ms O'Neill turns solely on the facts of this matter. 
52 For a court or tribunal to determine the reason of a dismissal referred to in s 41(3)(b) of the WWC Act requires an assessment 

of the acts and the state of mind of the employer.  In this matter, it is the state of mind of Ms O'Neill.  However, counsel for 
Mr Brett attempted to put two points as to how the evidence given by Ms O'Neill should be assessed.  These are: 

(a) The assessment of the reason why Ms O'Neill dismissed Mr Brett requires an objective assessment by the 
Commission of the reasons she gives; and 

(b) Part of an objective assessment of the reason or reasons for the dismissal is the fact that her action to dismiss 
Mr Brett was in circumstances unreasonable. 

53 This analysis, however, is flawed as the ascertainment of a 'reason' or 'reasons' in a causative examination of facts must turn on 
what occurred, not what is argued to be what should have occurred.  In Board of Bendigo Regional Institute of Technical and 
Further Education v Barclay [2012] HCA 32; (2012) 290 ALR 647; (2012) 86 ALJR 1044; (2012) 220 IR 445, an employee 
and the Australian Education Union applied to the Federal Court for a declaration that the Board of Bendigo Regional Institute 
of Technical and Further Education had contravened s 346 of the Fair Work Act 2009 (Cth).  Section 346 of the Fair Work Act 
prohibited an employer from taking adverse action against an employee because that employee was an officer or member of an 
industrial association or because the employee had engaged or had proposed to engage in particular kinds of industrial activity.  
Under s 360 of the Fair Work Act it was provided that a person took action for a particular reason if the reasons for the action 
included that reason.  Pursuant to s 361 a statutory presumption was created to presume adverse action was taken for a 
prohibited reason unless proved otherwise.  A central issue in the matter was whether the enquiry should be an objective 
enquiry into a defendant's employer's reason, including any unconscious reason for taking adverse action.  The Court rejected 
that approach.  Chief Justice French and Crennan J in a joint judgment set out the correct approach as follows [41] - [45]: 

The question of why an employer took adverse action against an employee is a question of fact arising from the operation 
of interdependent provisions of the Fair Work Act.  These provisions must be construed together in accordance with the 
principles of statutory construction established by this Court, which must begin with a consideration of the text of the 
relevant provisions and may require consideration of the context including the general purpose and policy of the 
provisions (As to which, see Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27 at 
[47] per Hayne, Heydon, Crennan and Kiefel JJ.  See also CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 
CLR 384 at 408 per Brennan CJ, Dawson, Toohey and Gummow JJ; Project Blue Sky Inc v Australian Broadcasting 
Authority (1998) 194 CLR 355 at [69] per McHugh, Gummow, Kirby and Hayne JJ). 
Text 
Determining why a defendant employer took adverse action against an employee involves consideration of the decision-
maker's 'particular reason' for taking adverse action (s 361(1)), and consideration of the employee's position as an officer 
or member of an industrial association and engagement in industrial activity (union position and activity) at the time the 
adverse action was taken (ss 342, 346(a), 346(b), 347 and 361(1)). 
Clearly a defendant employer interested in rebutting the statutory presumption in s 361 can be expected to rely in its 
defence on direct testimony of the decision-maker's reason for taking the adverse action. The majority in the Full Court 
correctly rejected an argument put by the respondents that the introduction of the statutory expression 'because' into a 

http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s361.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s342.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s346.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s346.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s347.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s361.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s361.html
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legislative predecessor to s 346 (Industrial Relations Act 1988 (Cth) (as enacted), s 334), in place of the previous statutory 
expression 'by reason of' (The expression 'by reason of' last appeared in the Conciliation and Arbitration Act 1904 (Cth) 
(as amended by the Conciliation and Arbitration Amendment Act 1984 (Cth)), s 5(1)), rendered irrelevant the state of 
mind of the decision-maker (Barclay v Board of Bendigo Regional Institute of Technical and Further Education (2011) 
191 FCR 212; 203 IR 312 at [25]). 
There is no warrant to be derived from the text of the relevant provisions of the Fair Work Act for treating the statutory 
expression 'because' in s 346, or the statutory presumption in s 361, as requiring only an objective inquiry into a defendant 
employer's reason, including any unconscious reason, for taking adverse action. The imposition of the statutory 
presumption in s 361, and the correlative onus on employers, naturally and ordinarily mean that direct evidence of a 
decision-maker as to state of mind, intent or purpose will bear upon the question of why adverse action was taken, 
although the central question remains 'why was the adverse action taken?' (Purvis v New South Wales (2003) 217 CLR 92 
at [236] per Gummow, Hayne and Heydon JJ). 
This question is one of fact, which must be answered in the light of all the facts established in the proceeding. Generally, 
it will be extremely difficult to displace the statutory presumption in s 361 if no direct testimony is given by the decision-
maker acting on behalf of the employer (See, eg, General Motors-Holden's Pty Ltd v Bowling (1976) 136 CLR 676 
(note); 51 ALJR 235 at 241 per Mason J). Direct evidence of the reason why a decision-maker took adverse action, which 
may include positive evidence that the action was not taken for a prohibited reason, may be unreliable because of other 
contradictory evidence given by the decision-maker (See, eg, Pearce v WD Peacock & Co Ltd (1917) 23 CLR 199 at 208 
per Isaacs J; at 211 per Higgins J) or because other objective facts are proven which contradict the decision-maker's 
evidence. However, direct testimony from the decision-maker which is accepted as reliable is capable of discharging the 
burden upon an employer even though an employee may be an officer or member of an industrial association and engage 
in industrial activity (See, eg, Harrison v P & T Tube Mills Pty Ltd (2009) 188 IR 270 at [31]-[33]). 

54 Justices Gummow and Hayne also found the distinction between 'objective' and 'subjective' reasons was productive of error 
[107].  At [121] their Honours said: 

[T]o engage upon an inquiry contrasting 'objective' and 'subjective' reasons is to adopt an illusory frame of reference. 
Such an inquiry into the 'objective' reasons risks the substitution by the court of its view of the matter for the finding it 
must make upon an issue of fact. 

55 Consequently, the 'objective' approach to the construction of s 41(3)(b) of the WWC Act put on behalf of Mr Brett must be 
rejected as it is not open to the Commission to substitute its own view of what matters Ms O'Neill should have taken into 
account when making the decision whether to dismiss Mr Brett or whether it was reasonable for her to take into account the 
matters she did when making the decision to dismiss Mr Brett. 

56 It is clear that when examining the reason for a dismissal of an employee, the true reason must be ascertained.  If a reason why 
a decision to dismiss was made is stated by an employer, that may not be truthful or may be misleading; a finding must be 
made by having regard to all relevant and probative evidence, as to what in fact was the real reason for the dismissal.  If, for 
example, the Commission was to find in a particular matter that, although the employer stated the reason for the dismissal was 
because an employee who was in child-related work had received an interim negative notice or a negative notice but in fact 
after considering all of the evidence, the real reason (being the substantial and operative reason) for the dismissal, was because 
the employee was suspected of engaging in misconduct unrelated to the circumstances that led to the imposition of the interim 
negative notice or the negative notice, then the operation of s 41(2) and s 41(3) of the WWC Act would not prohibit the 
Commission from providing a remedy to the employee if a finding is made that the dismissal was harsh, oppressive or unfair.   

57 In this appeal, no issue arises that goes to the credibility or reliability of the evidence given by Ms O'Neill, as to the reason why 
she made the decision to dismiss and the matters she had regard to, when making that decision. In this matter, the specified 
reason (ie, to comply with the WWC Act) is satisfied if this reason was a substantial and operative factor why Ms O'Neill 
dismissed Mr Brett.  Whilst all relevant evidence must be considered to determine whether the reason stated by Ms O'Neill was 
in fact the reason for the dismissal, it is not necessary to find that compliance with the WWC Act was the only reason for 
dismissal. 

58 Thus, there must be some causal connection between the acts of Ms O'Neill and dismissal and compliance by Ms O'Neill with 
the provisions of the WWC Act.  In this matter, the relevant provision that Ms O'Neill was obliged to comply with was s 22(3) 
of the WWC Act.  As the majority of the High Court in Barclay made it plain such an inquiry is neither objective nor 
subjective.  A determination of the reason requires an assessment of all the facts which includes evidence of the state of mind 
of the Director General. 

59 The question for determination by the learned Acting Senior Commissioner (as she properly found) was a determination of the 
actual reason for the dismissal of Mr Brett.  In an assessment of the real purpose of the dismissal what was in truth in the mind 
of the employer must be ascertained.  This is a question of fact to be decided by regard to all the circumstances.  In this matter, 
the facts upon which such an assessment could be made was the direct evidence of Ms O'Neill in respect of the matters she 
considered when making the decision to dismiss Mr Brett and included the contents of the letter of termination.  In her witness 
statement Ms O'Neill said: 

(a) she was aware that s 22 of the WWC Act requires her not to employ persons in child-related employment who 
have been issued with an interim negative notice or a negative notice; 

(b) section 2.1.2 of Appendix D of the Working with Children Checks Policy details the process to be followed when 
an employee is issued with an interim negative notice; 

(c) on 18 May 2012 she was advised that Mr Brett had been issued with an interim negative notice and a letter of 
termination was drafted; 

(d) on 22 May 2012 she signed the letter of termination; 

http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s346.html
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/
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(e) the reason she signed the letter of termination was because she considered it would be an offence for her to 
continue to employ Mr Brett in his role as a teacher under the WWC Act as he had an interim negative notice and 
she did so to comply with the WWC Act and to avoid committing an offence. 

60 When Ms O'Neill was cross-examined she did not depart from the matters stated in her witness statement other than to say she 
made the judgment to terminate the employment of Mr Brett because he was unable to undertake the work for which he was 
employed (ts 13, 17, 22, 25, 28, 29 and 33). 

61 Although it is argued on behalf of Mr Brett that Ms O'Neill said in the letter of termination the reason why she had terminated 
Mr Brett was for a different reason and it was because he had repudiated his contract of employment, this argument is with 
respect, without merit.  It is apparent from the circumstances of this matter that Ms O'Neill had formed the opinion that 
because the interim negative notice had issued, Mr Brett had repudiated the terms of his contract of employment.  The use of 
the word 'repudiated' in the letter of termination is a statement of the effect and legal consequence of the interim negative 
notice.  This statement cannot be said to be a separate reason from reasons given by Ms O'Neill for the decision to dismiss 
which were because of (or caused by) the interim negative notice.   

62 Once the interim negative notice had been issued: 
(a) Mr Brett was unable to undertake work for which he was employed; and 
(b) it was an offence for her to continue to employ Mr Brett in his current role as a teacher. 

63 These reasons, even though they could be characterised separately each as a reason, can be said to form part of 'the reason the 
employer dismissed the person was to comply with this Act' within the meaning of s 41(3)(b) of the WWC Act.  In any event, 
the operative and substantial reason Mr Brett was dismissed as a teacher was because he was employed in child-related work 
and it would be an offence for Ms O'Neill to continue to employ him in his current role as a teacher.  This reason was clearly a 
reason that can be properly characterised and was so characterised by the learned Acting Senior Commissioner as a decision 
taken by the employer to comply with the WWC Act. 

64 Whether Mr Brett should have been offered alternatives to dismissal to remove him from child-related work is not a matter that 
can operate to characterise the reason for the dismissal, as a reason of a different character.  The prohibition in s 22(3) and 
s 41(1) of the WWC Act, prohibits an employer from employing or continuing to employ a person in child-related 
employment.  Child-related employment is defined in paragraph (a) of the definition of child-related employment in s 4 of the 
WWC Act to mean child-related work carried out by an individual under contract of employment (whether written or 
unwritten).  It is an agreed fact that, at all material times, Mr Brett was employed in child-related employment.  Child-related 
work is deemed in s 6(1)(a)(iii) of the WWC Act to be such, if the usual duties of the work involve, or are likely to involve, 
contact with a child in connection with an educational institution for children.  Section 64(1) of the School Education Act also 
relevantly provides: 

The functions of a teacher in a government school are — 
(a) to foster and facilitate learning in students; and 
(b) to give competent instruction to students in accordance with — 

(i) the curriculum; and 
(ii) standards determined by the chief executive officer; and 
(iii) the school's plan referred to in section 63(1)(e), 
and to undertake the preparation necessary to do so; and 

(c) to undertake regular evaluation and reporting of the progress of students within the terms of the school plan 
referred to in section 63(1)(e); and 

(d) to be answerable to the principal for the educational achievement of students under his or her instruction; and 
(e) to supervise students and to maintain proper order and discipline on their part; and 
(f) to carry out administrative duties to meet organizational requirements relevant to the teacher's functions; and 
(g) perform any other prescribed function assigned by the chief executive officer. 

65 When regard is had to s 64(1)(b) and s 64(1)(e) of the School Education Act, cl 12(1) of the Award and to the agreed fact that 
Mr Brett was employed in child-related employment, it is beyond dispute that his usual duties involved contact with children. 

66 It is implicit in the arguments valiantly put by counsel on behalf of Mr Brett that such a characterisation of 'the reason' for 
termination as found by the learned Acting Senior Commissioner should be rejected, as the reason or reasons given by 
Ms O'Neill for her decision to dismiss Mr Brett were not in the circumstances reasonable.  This argument is, in my opinion, 
also misconceived.  Once it is accepted that the cause of the dismissal of Mr Brett was because he had an interim negative 
notice, an obligation immediately fell on Ms O'Neill as his employer not to employ Mr Brett in child-related employment.  By 
dismissing Mr Brett, Ms O'Neill complied with her obligation under s 22 of the WWC Act.  Whether this action in the 
circumstances was reasonable or not the only course of action open to her to remove Mr Brett from child-related employment 
is immaterial.  The fact that when Ms O'Neill dismissed Mr Brett she did not afford him procedural fairness, nor did she 
consider whether there were any alternatives to dismissal, cannot alter the only factual findings that were open on the evidence 
in respect of the reason why Ms O'Neill dismissed Mr Brett.  Whether or not Ms O'Neill properly applied the provisions of the 
Working with Children Checks Policy is also immaterial.  These arguments put on behalf of Mr Brett can only go to the issue 
whether the decision to dismiss can be impugned.  Where, however, s 41(3) of the WWC Act applies to a decision to dismiss, 
the decision cannot be impugned. 

67 'Liability' denotes the fact that a person is responsible at law for a matter:  Littlewood v George Wimpey & Co Ltd [1953] 
2 All ER 915, 921 (Denning LJ).  It follows, therefore, not to incur a liability in respect of a specified matter is not to be 
responsible at law in respect of that matter.  Thus, the meaning of the words 'the employer does not incur any liability by not 
continuing to employ a person in child-related employment' within the meaning of s 31(2) of the WWC Act (when considered 
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in the scheme of the WWC Act which prohibits people who have been charged with certain offences from carrying out child-
related work), must mean that once the conditions in s 41(3) are met an employer who dismissed an employee has no case to 
answer.  Put another way, the employer's decision to dismiss cannot be impugned, nor can the employer be compelled to 
revoke a decision to dismiss once the conditions in s 41(3) are met. 

68 Although s 41(3) does not say an employer is immune from suit or that the Commission has no jurisdiction to hear and 
determine whether the conditions in s 41(3) are met, once the Commission is satisfied the conditions are met, the Commission 
cannot issue a decision which in any way provides a remedy to the ex-employee. 

69 By deeming an employer to not incur a liability in the circumstances set out in s 31(2) of the WWC Act must mean that the 
employer cannot be culpable for any act in respect of the dismissal, including any breach of procedural fairness.  Thus, whether 
a decision to dismiss an employee was in all the circumstances reasonable, in circumstances where an employer is immune 
from civil liability, would usually not be a matter in the public interest to hear as no remedial orders could be made. 

70 Thus, the discretion of an employer not to offer an employee leave without pay or transfer to work that is not child-related 
could not be interfered with by the Commission, as pursuant to s 41(3), once the conditions set out in that provision are 
satisfied, the employer is immune from liability. 

71 Section 41(3) of the WWC Act does not preclude the Commission from inquiring into the reason why Mr Brett was dismissed.  
However, the learned Acting Senior Commissioner was obliged to dismiss his application once satisfied the conditions set out 
in s 41(3) were met as no other order was open to be made by her. 

72 I do not find the decision of the State Administrative Tribunal in B of assistance in this matter.  The passage referred to in that 
decision on behalf of Mr Brett does not form part of the reasons for decision of the Tribunal, nor were they the subject of any 
finding or analysis by the Tribunal.  The passage forms a small part of a statement of reasons for decision given by the Chief 
Executive Officer of the Department for Child Protection who was the respondent to an appeal in which B, a TAFE lecturer, 
was seeking a review of a decision to issue him with a negative notice under the WWC Act. 

73 I also do not find the reasoning in Cassis to be of any assistance as s 44(2) of the Commission for Children and Young People 
Act is quite different to the provisions of and scheme of the WWC Act. 

74 For these reasons, I am of the opinion that the grounds of appeal are not made out and that an order should be made to dismiss 
the appeal.  

BEECH CC: 
75 I have had the advantage of reading in draft form the reasons for decision of Her Honour the Acting President.  I gratefully 

adopt the background set out by her.  I have however reached a contrary conclusion to her.   
76 At [53] the Commission found that Ms O'Neill's decision to terminate the appellant's employment was firstly because he could 

not be employed in child-related employment after he had been issued with an interim negative notice.  Secondly, as he was 
employed as a teacher and he could not continue in that employment, she did not place him in another role, saying that there 
was no other work which was required to be performed.  Further, she did not consider suspending him. 

77 The Commission held at [58] that under the provisions of s 41(3)(b) of the WWC Act the reason for dismissal was to comply 
with the WWC Act. 

78 The consequence of this finding is the conclusion that the three conditions in s 41(3) were met and the appellant is not able to 
seek or obtain a remedy under the Act. 

79 Section 41 is as follows: 
41. Employer to comply with Act despite other laws etc. 

(1) If it would be a contravention of a provision of this Act for a person (the employer) to employ another 
person in child-related employment, the employer is to comply with the provision despite another Act or 
law or any industrial award, order or agreement. 

(2) The employer does not commit an offence or incur any liability because, in complying with the provision, 
the employer does not start or continue to employ the person in child-related employment. 

(3) Nothing in this section operates to affect a person's right to seek or obtain a remedy under the Industrial 
Relations Act 1979 unless —  
(a) the remedy is for the dismissal of the person by the employer; and 
(b) the reason the employer dismissed the person was to comply with this Act; and 
(c) the grounds on which the person seeks the remedy relate to the fact that the person was dismissed 

for that reason. 
80 In this case, the remedy sought by the appellant was relief from his dismissal so s 41(3)(a) is met.  Section 41(3)(b) requires it 

to be established that the reason the employer dismissed the person was to comply with the WWC Act.  Ms O'Neill's evidence 
of the reason as found by the Commission is set out at the commencement of these reasons.  This raises the issue whether the 
evidence of the decision maker is all that is necessary for s 41(3)(b) to be met.  

81 In Board of Bendigo Regional Institute of Technical and Further Education v Barclay [2012] HCA 32; (2012) 290 ALR 
647; (2012) 86 ALJR 1044; (2012) 220 IR 445 French CJ and Crennan J considered the issue whether an employer had taken 
adverse action against an employee in contravention of s 346 of the Fair Work Act because that employee was an officer or 
member of an industrial association.  They held at [41]: 

The question of why an employer took adverse action against an employee is a question of fact arising from the operation 
of interdependent provisions of the Fair Work Act.  These provisions must be construed together in accordance with the 
principles of statutory construction established by this Court, which must begin with a consideration of the text of the 
relevant provisions and may require consideration of the context including the general purpose and policy of the 
provisions.  (footnotes omitted) 
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82 I consider that sets out the correct approach in this case.  For the purpose of s 41(3)(b), the question of why an employer 
dismissed a person is a question of fact arising from the operation of interdependent provisions of the WWC Act.  Section 
41(3) of the WWC Act is to be read in the context of s 41 and the WWC Act as a whole.   

83 The WWC Act is an Act —  
• to provide for procedures for checking the criminal record of people who carry out, or propose to carry out, child-

related work; 
• to prohibit people who have been charged with or convicted of certain offences from carrying out child-related 

work, and to provide for related matters. 
84 By s 3 of the WWC Act, the principle that the best interests of children are paramount is reflected in the requirement that in 

performing a function under the WWC Act, the CEO of the department of the public service principally assisting the Minister 
in the administration of the WWC Act or the State Administrative Tribunal is to regard the best interests of children as the 
paramount consideration. 

85 By s 4 of the WWC Act, child-related employment, relevantly, means child-related work carried out by an individual under a 
contract of employment (whether written or unwritten). 

86 Section 22 prevents an employer from employing a person in child-related employment if the employer is aware that a negative 
notice or an interim negative notice has been issued to the person and is current.  By s 23, if a negative notice or an interim 
negative notice has been issued to a person and is current, the person must not, relevantly, be employed in child-related 
employment.  Section 22 does not oblige the employer to dismiss a person if the employer is aware that a negative notice or an 
interim negative notice has been issued to the person and is current.  The principle that the best interests of children are 
paramount is met if the employer no longer employs the person in child-related employment. 

87 Section 41 provides that an employer is to comply with the WWC Act despite other laws.  Section 41(1) is that an employer is 
obliged to comply with a provision of the WWC Act not to employ a person in child-related employment despite another Act, 
law or any award, order or agreement. 

88 Section 41(2) protects the employer from liability if, in complying with the provision, the employer does not start, or continue 
to employ a person, in child-related employment.  It is significant for present purposes to note that the protection from liability 
is not if, in complying with the provision, the employer does not continue to employ a person; it is if the employer does not 
continue to employ a person in child-related employment. 

89 Section 41(3) deals with the rights of a person who is affected by the employer complying with a provision of the WWC Act.  
It does so by affecting that person's right to seek or obtain a remedy under the Act where the three conditions are met. 

90 For s 41(3)(b) to be met, it must be found that the reason the employer dismissed the person was in order to comply with the 
WWC Act.  This complements s 41(2) of the WWC Act because it is only if the reason the employer dismissed the person was 
in order to comply with the WWC Act, which requires only that the person be removed from child-related employment, that 
s 41(2) protects the employer from liability. 

91 Removal of the person from child-related employment means removal from child-related work.  Removal from child-related 
employment does not mean that the person must be dismissed as Ms O'Neill, in my view correctly, realised.  It must follow, in 
my view, that if there is non-child-related work which the person is able to do within his contract of employment then the 
employer has a discretion to exercise whether or not to direct the person to perform that work.  If the employer chooses not to 
do so, and dismisses the person, the dismissal is not in order to comply with the WWC Act; the dismissal is because the 
employer, in an exercise of discretion, decided to dismiss the person. 

92 Correspondingly, if there is no non-child-related employment which the appellant is able to do within his contract of 
employment, and therefore removal from child-related employment left no alternative to dismissal, then the person's dismissal 
was in order to comply with the WWC Act. 

93 To read s 41(3)(b) in this way is in accordance with the principles of statutory construction established by the High Court.  
Statutory construction begins with a consideration of the text itself and may require consideration of the context including the 
general purpose and policy of the provisions:  Barclay.  In Alcan (NT) Alumina Pty Ltd v Commissioner of Territory 
Revenue [2009] HCA 41; (2009) 239 CLR 27 [47] Hayne, Heydon, Crennan and Kiefel JJ said the following about the task of 
statutory construction: 

This Court has stated on many occasions that the task of statutory construction must begin with a consideration of the text 
itself.  Historical considerations and extrinsic materials cannot be relied on to displace the clear meaning of the text.  The 
language which has actually been employed in the text of legislation is the surest guide to legislative intention.  The 
meaning of the text may require consideration of the context, which includes the general purpose and policy of a 
provision, in particular the mischief it is seeking to remedy.  (footnotes omitted) 

94 This meaning given to s 41(3)(b) is consistent with the general purpose and policy of the WWC Act as I have set out above.  It 
is also consistent with the general purpose of s 41 to provide that the employer is to comply with the provisions of the WWC 
Act to the exclusion of other matters and to provide protection to the employer when the employer does comply with its 
provisions.  It addresses the mischief it is seeking to remedy which is to affect an employee's rights to seek a remedy under the 
Act when the employer dismisses a person in order to comply with a provision of the WWC Act. 

95 Whether compliance with s 22 of the WWC Act will result in the dismissal of an employee who has received an interim 
negative notice will depend upon the circumstances of each case.  If the circumstances are that an employee is able to be 
employed in work which is not child-related employment, or is able to take leave, dismissing the employee will not be for the 
reason of complying with s 22 of the WWC Act but because of an exercise of the employer's discretion.  To dismiss the 
employee in such a circumstance goes beyond what is necessary in order to comply with s 22. 

96 In this case, it is common ground that before terminating the appellant's employment, Ms O'Neill did not offer him a position 
not involving contact with children pursuant to s 238 of the School Education Act.  I do not suggest that for that reason such a 
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dismissal will be harsh, oppressive or unfair; the test in s 238 'that it is in the interests of the department to do so' means that it 
is not an alternative to dismissal if that test will not be met.  It is also common ground that before terminating the appellant's 
employment, Ms O'Neill did not offer him suspension without pay, or the opportunity to take long service or accrued leave 
(AB 102 at 16). 

97 In my opinion, once it is established that the employee did not have to be dismissed in order to comply with the WWC Act, 
that there were alternatives available to dismissal, and the dismissal was because of the exercise of the employer's discretion, 
then it is also established that s 41(3)(b) is not met. 

98 It follows that the Commission erred in concluding to the contrary.  In my view, ground 4 is made out.  The claim by the 
appellant that his dismissal was harsh, oppressive or unfair is a claim is able to be heard and determined by the Commission.  I 
would uphold the appeal and remit the matter to the Commission for further hearing and determination. 

HARRISON C: 
99 I have had the benefit of reading the reasons for decision of Her Honour the Acting President and Beech CC and I respectfully 

adopt the background set out by Her Honour the Acting President. 
100 I agree with the conclusion reached by Her Honour the Acting President that the grounds of appeal are not made out and that 

an Order should be made to dismiss the appeal. 
101 Mr Brett was employed in child-related employment and his usual duties involved contact with children.  Ms O'Neill 

terminated Mr Brett to comply with her obligations under s 22 of the WWC Act as Mr Brett had been issued with an interim 
negative notice and he was employed in child-related employment.  Where s 41(3)(b) of the WWC Act applies to a decision to 
dismiss an employee, which was the case in this instance, Ms O'Neill's decision cannot be called into question.  This appeal 
therefore fails and should be dismissed. 
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Reasons for Decision 
SMITH AP: 
Introduction 
1 This is an appeal brought under s 49 of the Industrial Relations Act 1979 (WA) (the Act) against a decision made by the 

Commission under s 29(1)(b)(i) of the Act on 3 September 2013 declaring that an employee of The Director General, 
Department of Education (the Director General), Mr Patrick Guretti, had been unfairly dismissed.  Mr Guretti was employed 
by the Director General from January 2005 until 31 January 2013.  At the time Mr Guretti's employment was terminated he 
was a science teacher at the Kalgoorlie Boulder Community High School (KBCHS). 

2 His employment as a teacher was terminated on grounds of substandard performance.  Mr Guretti seeks reinstatement of his 
employment. 

3 At the hearing at first instance, the Director General denied that Mr Guretti was unfairly terminated and sought an order that 
the application be dismissed. 

The Evidence 
4 Mr Guretti holds a Bachelor of Science in Chemistry and a Bachelor of Education Secondary.  He completed his qualifications 

in 2004.  During his final year of study he was selected to receive a final year teaching scholarship valued at the sum of 
$20,000.  The conditions of the scholarship were that he had to take up a position in the country for a period of three years with 
the Department of Education. 

5 On 31 January 2005, Mr Guretti was employed by the Director General as a science teacher at KBCHS.  In 2005 and in 2006, 
his head of department was Mr Max McFarlane.  In August 2006, Mr Guretti was granted permanency.  In 2007, Ms DeGrace 
became Mr Guretti's head of department. 

6 At the end of 2007, having completed the requirements of his scholarship, Mr Guretti made an application to transfer from 
Kalgoorlie to Perth on compassionate grounds.  The grounds of his application were that both his mother and mother-in-law 
had serious health issues and that he and his wife needed to be close to their mothers.  Mr Guretti's application for a 
compassionate transfer was granted. 

7 Between 2008 and the end of 2009, Mr Guretti was employed in a number of metropolitan schools. 
8 On 26 November 2010, Mr Guretti was informed that the maximum period of a three year compassionate transfer had come to 

an end and that his application for relocation had not been approved for 2011.  He was required to make a decision whether he 
would resume his position at KBCHS or relinquish his substantive position and his permanency with the Department and seek 
a fixed term appointment in Perth.  Mr Guretti applied to transfer his substantive position from Kalgoorlie to Perth.  His 
motivation to transfer arose from the medical issues his mother was confronting and the fact that his wife had permanent 
employment in Perth.  His primary concern was he did not wish to return knowing the difficulty of dealing with students in 
Kalgoorlie (AB 120).  His application for a transfer was unsuccessful. 

9 On 16 December 2010, Mr Guretti informed the Department that he wished to relinquish his substantive position and his 
permanency and obtain a fixed term position in the metropolitan area.  In January 2011, Mr Guretti had a change of heart and 
on 14 January 2011 he advised the Department that his circumstances had changed leaving him available to reapply for the 
science teacher position at KBCHS that he had recently relinquished. 

10 In an email sent to Ms Maxine Spalding from the Department on that date, Mr Guretti said that he had spoken to Ms Victoria 
Bogensperger at KBCHS and that she was keen to have him back at the school.  He also advised Ms Spalding in the email that 
he sought to reverse the relinquishment of his permanency.  The application was granted and he returned to KBCHS in the 
beginning of the school year in 2011. 

11 From the beginning of the school year in 2011, Ms DeGrace was Mr Guretti's line manager and Ms Cattaway was the line 
manager of Ms DeGrace. 

12 It is common ground that all teachers employed by the Education Department, including those at KBCHS, engage in a 
performance management process.  Mr Guretti, with the assistance of Ms DeGrace, completed a performance management 
plan on 23 March 2011.  The plan had four key elements: 

SELF REFLECTION: Staff member reviews their own performance by self-reflection, in preparation for a planning 
meeting to be held between the staff member and the performance manager. 
PLANNING MEETING: Meeting to clarify expectations, roles, responsibilities and what is to be evaluated during the 
review phase of the process. Outcome of the meeting will be a performance agreement. 
IMPLEMENTATION; ONGOING FEEDBACK AND SUPPORT: Formal and informal discussions occur between 
staff member and manager to facilitate progress towards achieving the performance agreement. 
REVIEW: Staff member will be required to demonstrate accountability for their performance, discuss outcomes of 
planned development and be provided with an evaluation of their performance. A review report will be prepared in 
consultation with the staff member (AB 477). 

13 From the time Mr Guretti returned to school, both Ms Cattaway and Ms DeGrace became concerned that Mr Guretti was 
having difficulties with getting students into the classroom and getting them to listen and pay attention.  Both Ms Cattaway and 
Ms DeGrace decided that they needed to provide more support to Mr Guretti to improve his teaching practice.  They formed 
the view that the major areas for improvement were curriculum and the learning environment.  The aspect of curriculum 
Ms DeGrace was concerned about related to teaching practice, which was how to engage students in the classroom.  Her 
concern about the learning environment was that Mr Guretti needed to improve his use of classroom management strategies.  
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These are strategies designed to give teachers skills in managing classroom behaviour of students to elicit co-operation so that 
students follow teacher instructions (behaviour management) (AB 310, 346 and 464).  To address these matters, Ms DeGrace 
and Ms Cattaway decided to put in place a performance action plan for Mr Guretti.  The performance action plan was 
developed by Ms DeGrace and signed by Mr Guretti on 30 November 2011.  It is common ground that the implementation of 
the performance action plan was 'escalation' of performance management (AB 129).  Under the heading of 'Curriculum' in the 
performance action plan it was stated that the focus was to use a variety of instructional strategies to engage students and 
monitor achievement.  One of the matters also stated under this heading was to undertake training in tactical teaching in 2012.  
The plan set out details of strategies of action to be taken to achieve improvement, resources and support that could be used, 
success indicators and when would action be taken to achieve these strategies (AB 463 - 465). 

14 When Mr Guretti first returned to the school in February 2011, he was unable to teach one of his science classes and one of the 
English teachers undertook that class as a relief teacher.  Mr Guretti received feedback from the teacher who was the head of 
English in an email regarding the class that the head of English had taken for relief.  In that email positive comments were 
made about Mr Guretti taking the 'kids' literacy levels into account and differentiating tasks for them'. 

15 Mr Guretti had undertaken a classroom management and instructional strategies course in 2006.  He gave evidence that that 
course assisted him in improving his classroom management.  He said he was proposing to take the tactical teaching course in 
2012 as he thought the course was an extension on the tactics and strategies in which to implement the curriculum.  However, 
he was unable to undertake that course.  When it was run in Term 3 of 2012 he was on sick leave for the whole term after 
having knee surgery. 

16 After the performance action plan was agreed to by Mr Guretti, Ms Cattaway and Ms DeGrace conducted a series of formal 
classroom observations and provided detailed written reports after they conducted most of the observations.  In Ms Cattaway's 
notes prepared by her in July 2012 she recorded that she and Ms DeGrace conducted (AB 531 - 532) 10 formal classroom 
observations and associated debrief meetings after the performance management action plan was put in place.  Four classroom 
observations occurred in 2011 and seven in 2012.  The last classroom observation occurred on 2 May 2012 (AB 531 - 532).  
Whilst Ms Cattaway's notes record that she conducted 11 classroom assessments, one of which was informal, with 
Ms DeGrace, Mr Guretti's evidence was that there were eight classroom visits (AB 137).  Ms Cattaway also recorded in her 
notes that written feedback was given on nine occasions from 18 November 2011 until 2 May 2012 and that there were two 
classroom observations that occurred where verbal feedback was provided and that was on 13 February 2012 and 12 March 
2012.  She also recorded that there were 10 meetings with Mr Guretti to discuss performance management on the following 
occasions (AB 532): 

30 September 2011 Week 10 Term 3 Kylie Cattaway & Adele DeGrace 

4 November 2011 Week 3 Term 4 Adele DeGrace 

5 December 2011 Week 8 Term 4 Kylie Cattaway, Adele DeGrace & Union Rep 

9 February 2012 Week 2 Term 1 Kylie Cattaway, Adele DeGrace 

14 March 2012 Week 7 Term 1 Kylie Cattaway 

29 March 2012 Week 9 Term 1 Kylie Cattaway 

5 April 2012 Week 10 Term 1 Kylie Cattaway 

15 May 2012 Week 4 Term 2 Kylie Cattaway 

8 June 2012 Week 7 Term 2 Kylie Cattaway 

18 June 2012 Week 9 Term 2 Kylie Cattaway 

17 Ms Cattaway gave evidence that she formed the opinion in early 2012 there was no marked performance improvement by 
Mr Guretti and that his performance was substandard.  Ms Cattaway said she provided Mr Guretti with the opportunity to carry 
out a refresher course in classroom management strategies (CMS), but he had declined to do so.  She also offered him formal 
'professional learning' and provided him with a book called 'Beyond Monet'.  She gave him lots of feedback and he worked 
with Miranda Hamilton who supplied support.  He was also provided with support by Ms Hansen and Aneela Nawaz.  
Mr Guretti was keen to undertake some graduate lesson design and graduate modules.  However, Ms Cattaway was unable to 
arrange for him to carry out those modules.  It was her view that tactical teaching course would not assist him in the areas 
which they had identified that he had deficiencies in.  She said that tactical teaching is about literacy strategies and they did not 
identify literacy strategies as an area needing improvement in his performance management plan. 

18 Sometime in 2012, Mr Guretti requested a change in line manager and nominated Associate Principal John Foeken.  
Ms Cattaway made some enquiries of Mr Foeken.  Mr Foeken told her he did not want to carry out the role as he was a level 4 
and he thought another level 3 may be suitable, if their workload would enable them to take it on.  Ms Cattaway spoke to 
Mr Guretti about that and Mr Guretti told her that he would get back to her.  Then Mr Guretti went on leave which was 
probably at the time at which he had his knee reconstruction. 

19 When Ms DeGrace gave evidence she said that during 2011 and 2012 there was not a lot of professional development 
available, however, that there was a 'Barry Bennett' course.  Apparently Barry Bennett is well known in education.  He has 
produced a number of books on classroom management, co-operative learning and how to engage students in the classroom.  
She was aware that Mr Guretti was offered the opportunity to take a Barry Bennett course, but he did not do so.  She said she 
could not recall if he was on sick leave at the time that course was available.  She said, however, that she was aware that he had 
completed the course previously. 

20 When Mr Guretti gave evidence he was asked what feedback he had received about his performance and he said it varied 
depending upon the person.  He said the feedback he received from Ms DeGrace was not positive.  The feedback he received 
from Ms Hansen, from whom he received informal mentoring and support, was a 'mixed bag'.  Ms Hansen was also a science 
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teacher.  He received positive feedback from Ms Nawaz and Ms Hamilton and positive and negative feedback from 
Ms Cattaway. 

21 Five written performance evaluation reports were tendered into evidence that were prepared by Ms Cattaway and/or 
Ms DeGrace.  These performance evaluations took place between 28 November 2011 and 2 May 2012. 

22 On 29 March 2012, Mr Guretti met with Ms Cattaway.  In notes prepared by Ms Cattaway she recorded that (exhibit 
Education 12, AB 518): 

(a) Mr Guretti requested one person to conduct classroom assessments every two weeks. 
(b) Mr Guretti told her he appreciated the written feedback and said Ms Hansen was a great resource. 
(c) Mr Guretti said that the last 'COM' really opened his eyes and that he sees the process of changing two years of 

bad habits. 
(d) She presented Mr Guretti with the Department's employee performance policy and she discussed what she felt 

they were at and discussed what could be expected from this point.  In particular, she discussed the possibility of 
the substandard performance process. 

23 Despite the fact that Mr Guretti informed Ms Cattaway that he thought his teaching performance was improving, Ms Cattaway 
and Ms DeGrace had a contrary opinion. 

24 When Mr Guretti gave evidence he said that he vaguely recalled the meeting on 29 March 2012.  He agreed that he had 
received a copy of the employee performance policy at that meeting.  He also agreed that Ms Cattaway discussed the 
possibility of proceeding with substandard performance process.  He said he read through portions of the document so as to 
make himself familiar with the process, but he could not recall the specifics of the policy (AB 245). 

25 On 11 June 2012, Ms Cattaway provided to Mr Guretti a letter in which she stated that his performance was deemed to be 
substandard in a number of areas.  In the letter she said: 

In line with the Department's Employee Performance Policy (copy attached) I write to inform you that given the context 
of KBCHS I consider you are not performing to a satisfactory standard as a Teacher - Level 2. 
In particular, your performance is deemed to be substandard in the following areas: 

CURRICULUM 
• Use of student's prior knowledge to make deliberate and intentional selection of content and instructional 

strategies to maximise student learning. 
• The design and implementation of assessment strategies, in line with the Principles of Assessment, to 

inform planning and provide timely feedback to students. 
• Preparation of individual lessons and topics planning in sufficient detail to work effectively with students. 
• The use of clear and explicit instructions to ensure smooth transitions between activities; eliminate 'dead 

time' and prevent inappropriate behaviour. 
LEARNING ENVIRONMENT 
• Maintaining responsibility for student behaviour through the effective use of behaviour management 

strategies that establish and maintain a safe and orderly environment for all students and promote learning. 
• Maintaining an acute awareness of what your students are doing at all times to ensure you can intervene in 

a timely manner to prevent potential behaviour issues. 
• Establishing and maintaining high standards in terms of students' behaviour and learning. 

Satisfactory performance in each of the areas identified above would be indicated by: 
CURRICULUM 
• Clear articulation of the evidence used to inform the selection of content matching student needs and 

discuss the reasons why specific instructional strategies have been chosen. 
• Demonstration of a comprehensive (multiple kinds and sources of evidence) assessment program 

including daily informal formative assessment and formal assessment tasks to monitor and provide 
feedback of progress throughout a topic. 

• Preparation of individual lessons and topics including sufficient details (i.e. outcomes for students, 
instructional strategy, time frame, higher order questions, use of organizers etc) to be able to work 
effectively with students. 

• Consistent use of clear and explicit instructions to ensure there are smooth transitions between activities; 
no 'dead' time and minimise inappropriate behaviour. 

LEARNING ENVIRONMENT 
• The use of a range of CMS strategies (low key responses, bumps, informal contracts etc), in line with 

KBCHS' Behaviour Management Policy, to manage low level classroom behaviour without compromising 
duty of care. When behaviours become persistent there is evidence of collaboration with L3 
administrators to identify and apply effective interventions. 

• Maintaining an acute awareness of what your students are doing at all times so that you intervene in a 
timely manner to prevent potential behaviour issues. 

• Establishment and implementation of clear expectations of student behaviour and engagement such that a 
safe and productive learning environment is achieved and maintained. This would include ongoing follow 
up of inappropriate behaviour in such a away [sic] that positive student behaviour and engagement is 
elicited. 
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I invite you to provide in writing an explanation for your substandard performance in the areas listed. Your reply must be 
delivered within 10 working days of the date of this letter. 
In the case that your explanation provides reasonable grounds for the alleged substandard performance I will discuss with 
you the support available for you to bring your performance to a satisfactory level. In the case that your explanation does 
not provide reasonable grounds for the alleged substandard performance the matter will be referred to the Director 
General. 
I understand this matter may be distressing for you. Please be aware that additional support is available to you and your 
immediate family through the Department's Employee Assistance Program. Should you wish to avail yourself of these 
services, please contact Prime, Employee Assistance Services on 1800 674 188. A brochure is attached (AB 519 - 520). 

26 As required by the letter, Mr Guretti provided Ms Cattaway with a detailed written response on 2 July 2012.  The response 
comprises some seven typewritten pages in which he addressed each of the dot points raised in Ms Cattaway's letter.  Among 
other matters he raised, he stated that: 

(a) The offer of tactical teaching professional development had not yet been available to him and he had not had the 
opportunity to attend any formalised professional development linked to the action plan that was put in place in 
2011. 

(b) There had been an insufficient number of performance management meetings as agreed by the school, in 
particular the performance management action plan stated that the curriculum leader and the associate principal 
would visit his classes on alternate weeks, but this had not occurred.  There had only been four observations 
undertaken in his classes in 2012 and the last classroom observation had been carried out on 2 May 2012, almost 
six weeks prior to receiving the letter notifying of progression to substandard performance and that this was six 
weeks of missed opportunity to work with his observers to continue to improve on performance concerns. 

(c) The school had not provided adequate resources to support and assist him. 
(d) The performance management action plan's expectations were unrealistic, excessive and unreasonable. 
(e) He requested an alternative line manager.  He acknowledged that Ms DeGrace had acted in good faith in 

undertaking her duties, but believed the breakdown of their personal relationship inhibited a truly effective 
performance management process and he requested that Ms Hansen assume the role of his line manager as she 
had with a number of science teaching staff. 

(f) He is a proficient teacher who has worked at high performing schools such as Rossmoyne Senior High School and 
at no time was his performance or practice questioned. 

(g) He had been an active participant in the performance management action plan and was aware it could lead to 
substandard performance process, but at no time was it explained to him what the substandard performance 
process meant, nor was there any indication from his line manager that recent efforts being made had reached 
their end and that things were progressing to substandard performance. 

(h) He had sought counselling to assist him to deal with the anxiety and stress of this performance management 
process.  He felt that the relationship with Ms DeGrace had deteriorated to the point where it was no longer 
workable. 

(i) The success indicators identified in the performance management action plan had been either met or were 
developing.  Specifically one of the issues he raised was that after his students had sat their first science exam 
their results showed a reasonably normal distribution of grades and that given that the exam was formal and 
common to all students, this gave him a clear indication of where the students were placed and his ability as a 
teacher (AB 467 - 468). 

27 Mr Guretti then went on in the remainder of the letter to respond to the specific points raised by Ms Cattaway. 
28 On 6 July 2012, Ms Cattaway responded to Mr Guretti as follows: 

I refer to my previous letter dated June 11, 2012 and receipt of your response dated July 2, 2012 concerning substandard 
performance. 
Having considered your response, the reasons you presented failed to persuade me that I should not progress this matter. 
As a result, I have referred the matter to the Director General. The Director General or nominee will investigate the 
alleged substandard performance in accordance with section 79 of the Public Sector Management Act 1994 (WA). 
An investigator will contact you in due course. You may elect to have a support person present as an observer at any 
meeting. 
Again, please be advised the Department of Education provides a free and confidential counselling service, PRIME, 
should you wish to use it. PRIME may be contacted on 9492 8900 or 1800 674 188 for regional areas. 
Your cooperation in this matter is appreciated (AB 521). 

29 No explanation was given to Mr Guretti as to why the matters in his response letter dated 2 July 2012 were not regarded as a 
reasonable explanation (AB 272).  Nor was any response given to Mr Guretti about the points raised by him in his letter. 

30 When Ms Cattaway gave evidence she said that she considered Mr Guretti's response and she created detailed notes on each of 
the points that he raised.  She put this into a document which is titled 'Reflections in regards to Response Letter from 
Patrick Guretti dated July 2, 2012' (AB 311, 325 - 326).  However, Ms Cattaway did not provide these notes to Mr Guretti.  
She said in her evidence that the document was produced for her purposes only and it was not designed to be given to anyone 
else.  She did, however, include the document in the folder which was sent to the Regional Executive Director (AB 325). 

31 The Director General sent a letter dated 9 August 2012 to Mr Guretti advising him that she had received a report from the 
Regional Executive Director, Goldfields Education Region which alleged his performance was substandard with respect to the 
functions that he, Mr Guretti, was required to perform (AB 522 - 523).  The letter from the Director General referred to the 
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letter sent by Ms Cattaway on 11 June 2012 and repeated the issues which had been identified by Ms Cattaway as issues of 
substandard performance.  The Director General also advised Mr Guretti in the letter that in accordance with s 79(5) of the 
Public Sector Management Act 1994 (WA) (the PSM Act), Ms Sherina Bhar, Senior Labour Relations Advisor with the 
Department of Education, had been appointed to undertake an investigation into his alleged substandard performance.  The 
Director General then stated: 

The investigation will be conducted in a fair, proper and objective manner and will, in the first instance, conduct a review 
of documentation already available. Should Ms Bhar require further clarification she may, amongst other things, conduct 
interviews with, and obtain relevant documentation from you and other appropriate persons. The investigator will 
establish the facts relating to the alleged substandard performance and appropriate records of the investigation will be 
kept. 
At the conclusion of the investigation a report will be provided to me outlining the investigator's findings. You will also 
be provided with a copy of the report and with an opportunity to respond to any allegations made during the investigation.  
Please note that should further contact with you be required you are entitled to have present during any interviews or 
meetings a representative capable of providing advice and/or support to you. The representative is not, however, entitled 
to participate or represent you in discussions unless the investigator considers it appropriate. You have the right to refuse 
to attend any interviews or meetings should you wish to do so.   
The investigator will prepare a report for my consideration to assist me in forming an opinion as to whether or not your 
performance is substandard for the purposes of section 79 of the Act. If I form the opinion that your performance is 
substandard pursuant to section 79(1) of the Act, I may impose one or more of the penalties outlined in section 79(3) of 
the Act. Under the provisions of the Act, I may: 
(a) withhold for such period as the employing authority thinks fit an increment or remuneration otherwise payable 

to that employee (you); 
(b) reduce the level of classification of that employee (you); or 
(c) terminate the employment in the public sector of that employee (you). 

32 On 13 August 2012, Ms Bhar was directed by the Director General in accordance with s 79(5) of the PSM Act to investigate 
the matter of the alleged substandard performance by Mr Guretti and was asked to prepare a report for consideration by the 
Director General to assist her in forming an opinion as to whether or not Mr Guretti's performance was substandard.  In the 
letter dated 13 August 2012, Ms Bhar was directed by the Director General that the report should include the following: 

(a) background to the matter; 
(b) records of any interviews carried out; 
(c) statements of any witnesses; 
(d) any relevant file notes, notes of meetings, correspondence or other relevant documentation; and 
(e) her findings (AB 538). 

33 It is common ground that no steps were taken by Ms Bhar to interview Mr Guretti or seek any information from him.  Nor did 
she make any assessment of Mr Guretti's performance.  Her inquiry was limited to whether the teaching staff and KBCHS had 
provided Mr Guretti with procedural fairness and complied with the policies of the Department and the standards.  However, it 
appears that Ms Bhar was provided with information from Ms Cattaway and it appears some other documentation was 
provided to Ms Bhar from the school.  This is apparent from a memorandum sent to the Director General from Mr Keith Dodd, 
the Director of Labour Relations, dated 12 November 2012.  In that memorandum, Mr Dodd stated as follows: 

BACKGROUND 
Mr Guretti is employed as a teacher (Level 2) at Kalgoorlie-Boulder Community High School (KBCHS). 
Mr Guretti was first appointed to the teaching staff at KBCHS on 31 January 2005 and was subsequently appointed in a 
permanent capacity by KBCHS on 29 January 2007. 
In October 2007, Mr Guretti made application for a compassionate transfer for family reasons and held various fixed term 
placements in the Perth metropolitan area (including Governor Stirling Senior High School, Swan View Senior High 
School, Rossmoyne Senior High School, Mirrabooka Senior High School and Kalamunda Senior High School) before 
returning to his substantive position at KBCHS in January 2011. On his return to KBCHS, he was appointed to the 
position of Science Teacher. 
There is some evidence of performance issues in 2006, 2007 prior to Mr Guretti transferring out of KBCHS but no 
evidence of any in his other placements, albeit those terms were fairly short in duration. 
Management at KBCHS state that performance issues arose almost immediately upon Mr Guretti's return to KBCHS. 
Between 30 September 2011 and 11 June 2012 a series of meetings were held with Mr Guretti to discuss his performance 
and to provide advice, guidance, the opportunity and support needed to meet the required standard of performance. 
Within that period there is considerable documented evidence to show that Mr Guretti's [sic] was not performing to the 
required standard. This included difficulties Mr Guretti had with behaviour management of students in his classroom, 
selection of lesson content, instructional and assessment strategies, planning, assessment of students and student 
feedback, and organisational skills. 
The school identified concerns with Mr Guretti's performance shortly after he recommenced at KBCHS in 2011. 
Unfortunately, there was some delay in being able to develop and implement a performance management plan with Mr 
Guretti until September of that year, mainly due to difficulties with arranging meetings with Mr Guretti. 
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From September 2011 onwards, Mr Guretti was provided with both formal and informal support and assistance by 
various key members of the teaching staff at KBCHS. Unfortunately, these efforts did not assist in improving Mr Guretti's 
performance. 
In March 2012, the Ms Kylie Cattaway, Deputy Principal, advised Mr Guretti that his performance was unsatisfactory and 
that the sub-standard performance process would likely commence. 
A letter relating to his unsatisfactory performance was issued to Mr Guretti on 11 June 2012. Specifically, the letter 
advised him that his performance was deemed to be unsatisfactory in the following areas: 
CURRICULUM 
• Use of student's prior knowledge to make deliberate and intentional selection of content and instructional 

strategies to maximise student learning. 
• The design and implementation of assessment strategies, in line with the Principles of Assessment, to inform 

planning and provide timely feedback to students. 
• Preparation of individual lessons and topics planning in sufficient detail to work effectively with students. 
• The use of clear and explicit instructions to ensure smooth transitions between activities; eliminate 'dead time' and 

prevent inappropriate behaviour. 
LEARNING ENVIRONMENT 
• Maintaining responsibility for student behaviour through the effective use of behaviour management strategies 

that establish and maintain a safe and orderly environment for all students and promote learning. 
• Maintaining an acute awareness of what your students are doing at all times to ensure you can intervene in a 

timely manner to prevent potential behaviour issues. 
• Establishing and maintaining high standards in terms of students' behaviour and learning. 
Mr Guretti was offered the opportunity to respond to the allegations and provided a detailed and lengthy response on 
2 July 2012. He raised a number of alleged deficiencies in the performance management process which were found to be 
unsubstantiated. 
Mr Guretti was informed on 6 July 2012 that his response did not provide reasonable grounds to explain his unsatisfactory 
performance and that the matter would be referred for investigation. 
THE INVESTIGATION 
By letter dated 13 August 2012, you appointed Ms Sherina Bhar, Senior Labour Relations Advisor, to undertake an 
investigation pursuant to section 79(5) of the Public Sector Management Act 1994 in relation to Mr Guretti's alleged 
substandard performance. 
I have attached a copy of Ms Bhar's investigation report (Attachment 1). The following is a summary of a number of 
pertinent points to be considered: 
• There is substantial documentation to demonstrate that Mr Guretti was given considerable support and assistance 

in an attempt to assist him to attain and sustain a suitable level of teaching. 
• Mr Guretti was provided with extensive feedback, both written and verbal, and support in the performance 

management process. 
• Mr Guretti had numerous opportunities to demonstrate that he was able to reach the standard that was required. 

He failed to do so. 
Initially, the investigator was of the view that there was insufficient information to be able to form a conclusion on the 
evidence provided. However, after seeking further clarification and documents from the school, the investigator was able 
to complete the investigation. The additional information has been included in the original referral file. 
The investigator ultimately concluded the performance management and substandard performance process have been 
undertaken in accordance with relevant policies and Standards and complied with the principles of natural justice. 
CONCLUSION 
Having evaluated all the information provided by the school administrators and the investigator, I have determined that 
there is sufficient evidence to find Mr Guretti's performance is substandard. 
RECOMMENDATION 
It is recommended that a letter be sent to Mr Guretti advising of the Department's receipt of the investigation report and 
providing him with an opportunity to respond to the report. 
The attached letter is provided for your consideration (AB 539 - 541). 

34 Despite the fact that it appears that Ms Bhar's investigation report was annexed as an attachment to that memorandum that was 
sent to the Director General, Ms Bhar's investigation report was not tendered into evidence in the proceedings at first instance 
after counsel for Mr Guretti objected to the tender of the report.  Nor was Ms Bhar called to give evidence. 

35 When Mr Dodd gave evidence it was put to him that the first time Mr Guretti was advised his performance was substandard 
was in June 2012.  In response, Mr Dodd said 'up until that point … there's an onus on the school to make sure that they make 
reasonable attempts to try and get the person up to a satisfactory performance level.  And that may involve, I think, coaching, 
mentoring, providing additional training, professional development' (AB 390).  He did go on to say, however, that it was his 
understanding that Mr Guretti had been advised through meetings and discussions with his line manager prior to June 2012 that 
'there were issues around his performance … And that may well lead to … a substandard performance process' (AB 390). 

36 After Ms Bhar completed her report, Mr Guretti was provided with a copy and was provided with an opportunity to respond to 
the report.  Mr Guretti did so under cover of a letter from his solicitors dated 7 December 2012. 
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37 In a letter dated 20 December 2012, the Director General informed Mr Guretti that she intended to terminate his employment 
as a teacher with the Department of Education.  He was provided with an opportunity to provide written submissions 
concerning the action that she proposed to take.  However, no submission was made by Mr Guretti or on his behalf. 

38 On 31 January 2013, Mr Guretti was sent a letter from the Director General in which she informed Mr Guretti that she had 
formed the opinion that his performance was substandard within the meaning of s 79(1) of the PSM Act and she maintained the 
view that termination of his employment was the most appropriate action in his case.  She also informed him that he would be 
paid until 22 February 2013 as payment in lieu of notice. 

Other evidence about the performance of Mr Guretti as a teacher 
39 Mr Ronnie Lava Naidoo gave evidence on behalf of Mr Guretti.  Mr Naidoo has been a teacher for 31 years in South Africa, 

New Zealand and Australia.  He had been employed at KBCHS for seven years, including working at the Goldfields Transition 
Centre which is an offsite facility for children with behavioural issues.  He is also involved in a special scheme for Aboriginal 
children with specialist literacy and numeracy needs.  He attended a classroom observation with Ms DeGrace on one occasion 
and Ms Cattaway on another.  On a number of other occasions he was present in a classroom when Mr Guretti was teaching 
science to some of Mr Naidoo's students.  Mr Naidoo testified that he had no obvious concerns about Mr Guretti as a teacher 
when he observed Mr Guretti teaching. 

40 Mr Naidoo also gave evidence of difficult behavioural issues at KBCHS.  In particular, he said that the level of violence, 
distraction of staff and other students and bullying of the students at KBCHS were the worst that he had ever encountered in 
his years of teaching. 

41 Ms Ruth Susan Kane also gave evidence on behalf of Mr Guretti.  She too made positive comments about Mr Guretti's 
performance as a teacher.  She is also employed at KBCHS.  She has been a head of department in the area of technology and 
enterprise and her teaching area is food science.  She is a workplace representative of the State School Teachers' Union of 
Western Australia.  In 2012, she carried out a relief lesson for Mr Guretti when he was away.  In her opinion, Mr Guretti had 
left a solid lesson, a seating plan, the students knew what they were doing, she understood the lesson and understood the 
content that Mr Guretti needed to deliver.  She also observed one of Mr Guretti's classes.  In her opinion, during the 
observation Mr Guretti did everything he was supposed to do.  He had a seating plan, lesson introduction, body of the lesson, 
conclusion to the lesson and the students were listening and well behaved (AB 189). 

42 When asked about behaviour of students at the school, Ms Kane said that 95% of the students of KBCHS are well behaved.  
She did, however, say that if you do not have good classroom management process, the students will set the kitchen on fire; or 
they will blow up the laboratory; or attack you with a drill (AB 192). 

43 Mr Max Douglas McFarlane also gave evidence on behalf of Mr Guretti.  He is a science teacher of some 37 years standing 
and was at the time of giving evidence employed at Shenton College.  He was the head of department of the middle school at 
KBCHS in 2005 and 2006 when Mr Guretti was first appointed as a science teacher.  During the time he supervised Mr Guretti 
as a line manager he observed that Mr Guretti had issues with student control which was similar to the issues that he, Mr 
McFarlane, had had when he first started teaching.  He said, however, he did not recall Mr Guretti being tardy.  His opinion is 
that Mr Guretti had a good rapport with the students and had an effectiveness of delivery.  Mr McFarlane also described the 
Kalgoorlie students as being much more difficult than students in the metropolitan area and described the students at 
Kalgoorlie as 'a law unto themselves'.  Mr McFarlane was however surprised that Mr Guretti was made permanent in 2006 as 
he felt Mr Guretti needed more mentoring.  He said, however, that Mr Guretti was on the right track.  He also said that he 
thought Mr Guretti needed some assistance, but he was not surprised that Mr Guretti was having difficulty with student 
control.  Mr McFarlane said that classroom management is much more difficult at KBCHS compared to most other schools. 

44 Mr Stephen Bradley Holyoake is the acting head of department for physical sciences at Rossmoyne Senior High School.  He 
too gave evidence on behalf of Mr Guretti.  Mr Holyoake observed Mr Guretti's performance whilst he worked in Perth.  
Mr Holyoake was the acting head of department for six months in 2009 at Rossmoyne Senior High School when Mr Guretti 
was employed at Rossmoyne Senior High School on a fixed term contract for one term.  At that time, Mr Holyoake was 
Mr Guretti's line manager.  Rossmoyne Senior High School is a school that has high achieving students from a reasonably high 
socioeconomic background.  Mr Holyoake gave evidence that although Rossmoyne Senior High School has a few students that 
are challenging, in general, student management is quite easy at Rossmoyne Senior High School.  When asked to comment 
about Mr Guretti's performance, he said that he did not observe that Mr Guretti had any difficulty with classroom management, 
although he did give Mr Guretti advice about certain aspects of teaching and he regarded Mr Guretti as a developing teacher.  
Mr Holyoake provided a reference which was tendered as an exhibit in the proceedings at first instance.  In the reference 
Mr Holyoake stated as follows: 

I worked with Patrick in the capacity of his line manager in 2009 when he was appointed to Rossmoyne Senior High 
School as a Physical Sciences teacher. During his tenure at the school Patrick always showed good grooming and was a 
punctual and conscientious member of staff. He showed enthusiasm for his teaching and he completed his non-teaching 
duties such as reporting and entering marks in a reasonable and timely fashion. 
He demonstrated the capacity to develop rapport with the students he taught and he endeavoured to cater to their different 
learning styles. I recommend Patrick as a reliable teacher with a sound knowledge of his subject who was willing to take 
and act upon advice when it was provided. 
Please contact me for further details if required (AB 444). 

Evidence about a comment alleged to have been made by Ms Hansen 
45 Mr Naidoo gave evidence that he had heard Ms Hansen display displeasure at Mr Guretti returning to the school in 2011.  He 

said he heard Ms Hansen say on a social occasion about Mr Guretti's return to Kalgoorlie, 'Why the hell did he come back?' 
(AB 175). 

46 When Ms Hansen gave evidence she was asked when she found out that Mr Guretti was returning to KBCHS whether she said 
something at Friday afternoon drinks like, 'Why is he coming back?'  In reply, Ms Hansen said she did not recall saying that. 
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47 Other than finding that the evidence of Mr Naidoo about this issue was preferred, the Commissioner made no other findings 
about this evidence.  In my opinion, no adverse finding should have been made against Ms Hansen by the Commission in 
respect of this aspect of her evidence as the matter was not properly put to her.  What was put to Ms Hansen in cross-
examination was not only vague but is different to what Mr Naidoo said Ms Hansen had said on the occasion in question. 

Conduct of the hearing – examination and cross-examination of Mr Guretti 
48 In examination-in-chief, Mr Guretti was taken through each of the performance evaluation reports prepared by Ms Cattaway 

and/or Ms DeGrace and he identified what he said were positive comments about his performance.  When cross-examined, 
Mr Guretti conceded that the areas of teaching that had been identified as problematic and needed work to be undertaken for 
him to be able to gain improvement were those areas set out in the performance management action plan.  He also conceded 
that the performance management action plan was not part of the usual performance management plan (AB 226).  He was then 
cross-examined about a performance management plan he signed on 6 September 2007 and a performance evaluation that took 
place on 12 June 2007.  It was then put to Mr Guretti that there were performance issues with respect to his work leading up to 
the period prior to him leaving KBCHS on compassionate leave.  Mr Guretti did not concede this point.  He, however, did 
concede that similar issues were raised with him in the performance management action plan in 2011.  He said, however, it has 
to be similar because it is all related to performance management and designed for improvement of a teacher (AB 231).  
Mr Guretti was then cross-examined extensively about the comments that could be said to be negative in the performance 
evaluation reports that were prepared in 2011 and 2012. 

Matters that were agreed and matters stated in the Director General's further and better particulars 
49 A statement of agreed facts was provided to the Commission which stated as follows: 

1. The Applicant was employed by the Respondent as a science teacher at Kalgoorlie Boulder Community High 
School ('KBCHS') from 31 January 2005 to 31 January 2013. 

2. The Applicant was permanently appointed as a teacher at KBCHS on 11 August 2006. 
3. The Applicant's period of employment at KBCHS was not continuous. The Applicant made an application in 

October 2007 for compassionate transfer back to Perth for family reasons. This application was granted and the 
Applicant held various fixed term placements in the Perth Metro area. 

4. The Applicant returned to KBCHS in January 2011. 
5. On 11 June 2012 Ms Kylie Cattaway, Deputy Principal KCHS wrote to the Applicant and notified the Applicant 

that his performance was alleged to be substandard. 
6. The Respondent placed the Applicant on a substandard performance process on 11 June 2012. 
7. KBCHS referred the allegations of substandard performance of the Applicant to the Respondent on 6 July 2012. 
8. The Respondent developed a performance management plan (PMP) and the Applicant was required to focus on 

two areas for improvement: 
a. Curriculum; and 
b. Learning Environment. 

9. The PMP was signed by the Applicant in September 2011. 
10. The PMP stated that the Curriculum Leader and the Associate Principal will conduct classroom observations on 

alternate weeks. 
11. The Respondent did not contact or invite the Applicant to participate in an interview as part of the alleged 

substandard process. 
12. Via letter dated 13 August 2012, the Respondent notified the Applicant that an investigator was appointed to 

undertake an investigation into the Applicant's alleged substandard performance process.  
13. During the alleged substandard performance process, in term 3 of 2012, the Applicant took a period of sick leave 

for a knee operation (AB 30 - 31). 
50 Prior to the matter being heard, a request for further and better particulars of the Director General's notice of answer and 

counter proposal was made of the representatives of the Director General on behalf of Mr Guretti.  Particulars were provided 
on 30 April 2013.  The following particulars material to this appeal were stated on behalf of the Director General as follows: 

(a) Mr Guretti was a recipient of final year teaching scholarship which is offered in a number of teaching areas based 
on need and demand in particular areas, both learning and geographical, and is dependent on the incumbent 
undertaking to teach in those areas for a specified period of time after completing their teaching qualifications. 

(b) Mr Guretti was granted compassionate transfer and placed in the following schools from January 2008 to 
January 2011 (AB 19 -29): 

(i) Governor Stirling Senior High School Approx 12 months 

(ii) Swan View Senior High School Approx 2 months 

(iii) Rossmoyne Senior High School Approx 2 months 

(iv) Mirrabooka Senior High School Approx 9 months 

(v) Kalamunda Senior High School Approx 5 months 

(c) Mr Guretti was notified in writing by KBCHS that his performance was alleged to be substandard on 11 June 
2012. 

(d) The Director General denies that the first occasion during Mr Guretti's employment that his performance was put 
in issue was when he received written notification that his performance was alleged to be substandard.  Mr Guretti 
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was provided with a copy of the Employee's Performance Policy in a meeting with the Deputy Principal, 
Ms Kylie Cattaway, on 29 March 2012.  During this meeting Ms Cattaway discussed the substandard performance 
process with Mr Guretti in relation to his own performance and outlined to him what the process would involve. 

(e) The substandard performance process commenced on 11 June 2012.  The Department's employee performance 
policy requires an employee to be notified in writing that his or her performance is considered substandard as the 
first step of the substandard performance process. 

(f) Ms Cattaway met with Mr Guretti on 29 March 2012 to discuss his possible progression to the substandard 
performance process.  Therefore, Mr Guretti was aware of the possibility from this date, if not earlier. 

(g) Classroom observations were conducted on: 

18 November 2011 Term 4 2011 

24 November 2011 Term 4 2011 

28 November 2011 Term 4 2011 

1 December 2011 Term 4 2011 

13 February 2012 Term 1 2012 

17 February 2012 Term 1 2012 

24 February 2012 Term 1 2012 

12 March 2012 Term 1 2012 

15 March 2012 Term 1 2012 

5 April 2012 Term 1 2012 

2 May 2012 Term 2 2012 

Classroom observations were put on hold from 2 May 2012 as student reports were due. 
Classroom observations were carried out by both Ms Cattaway and the curriculum leader, Ms Adele DeGrace, as 
provided for in the performance management plan. 

(h) Mr Guretti was informed by letter from the Director General dated 13 August 2012 that if the investigator 
required further clarification from him and/or other appropriate persons, he may be invited to participate in an 
interview.  There was no obligation on the investigator and/or the Department to invite Mr Guretti to participate in 
an interview if it was deemed not to be required.  Mr Guretti had already been provided with an opportunity to 
respond to the allegations when put to him and he had provided a detailed response which was duly considered. 

(i) Mr Guretti was further provided with the opportunity to respond to the investigation report before the 
investigator's findings were accepted, and he provided through his lawyers further submissions at that point which 
had also been considered by the Director General before a penalty was imposed. 

(j) Ms Melinda Hansen, teacher in charge of science at KBCHS, did not attend Mr Guretti's classes as part of the 
substandard performance process.  She was identified as a resource for Mr Guretti to utilise as part of the ordinary 
performance management process.  This was documented in the performance management plan. 

(k) Mr Guretti was notified in writing that his performance was substandard and proposed the termination of his 
employment as the most appropriate action on 20 December 2012.  Prior to this notification, Mr Guretti's 
performance was only 'alleged' to be substandard. 

(l) Alternatively, Mr Guretti was first notified by KBCHS that his performance was alleged to be unsatisfactory on 
11 June 2012. 

(m) Mr Guretti was provided with a copy of the investigation report and an opportunity to respond to the findings on 
14 November 2012. 

(n) Confirmation of Mr Guretti's permanency was withheld for a period of one semester at the end of 2005, as 
Mr Guretti was deemed to have failed to demonstrate a satisfactory standard of performance. 

(o) The lack of evidence regarding performance between 2008 and 2011 is largely because Mr Guretti sought 
compassionate transfer and was placed on numerous fixed term contracts in Perth schools for short fixed term 
periods.  When an employee is on a temporary placement, performance and/or substandard performance 
management is not always practicable given the process takes a significant length of time to complete. 

(p) Mr Guretti's performance was assessed up to 11 June 2012. 
The Commissioner's findings at first instance 
51 After considering the evidence and the submissions made by the parties, the Commissioner made the following findings: 

(a) Mr Guretti gave his evidence in a considered and confident manner.  There was nothing in his evidence that could 
be considered untruthful or improbable. 

(b) The other witnesses gave their evidence clearly and to the best of their ability.  Mr Naidoo's evidence about a 
critical comment Ms Hansen made about Mr Guretti returning to Kalgoorlie, the evidence given by Mr Naidoo in 
respect of this issue was preferred.  However, all other evidence given by Ms Hansen is accepted. 
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(c) The rights, duties and obligations between employees and employers in the public sector are governed by statute.  
Section 79 of the PSM Act provides a right of appeal to the Commission for relevant employees, including, 
Mr Guretti.  In Johnston v Mance, Acting Director General Department of Education [2002] WAIRC 06155; 
(2002) 83 WAIG 1553, Kenner C found that in an appeal instituted under s 78 of the PSM Act, the Commission 
can review the employer's decision to terminate an employee as a hearing de novo. 

(d) Mr Guretti was aware that the representatives of the Director General had concerns about his performance, but it 
is not accepted that Mr Guretti knew the degree of concern the representatives had regarding his employment.  In 
particular, it is not accepted that on 29 March 2013 Mr Guretti became aware his employment was in jeopardy.  
Ms Cattaway said in evidence that she discussed with Mr Guretti on that day the possibility of a substandard 
performance process.  Exhibit Education 12 is a handwritten note by Ms Cattaway written sometime after meeting 
with Mr Guretti.  This note indicates she had presented the employee performance policy to Mr Guretti.  When 
Mr Guretti was asked whether he recalled the meeting, his words were 'Yes, vaguely' (ts 171, AB 241).  Whilst 
Ms Cattaway warned Mr Guretti of the substandard performance process in March 2012, Ms Cattaway was 
unsuccessful in transmitting the seriousness of the situation to Mr Guretti insofar as there being a consequence for 
Mr Guretti's employment.  In making this finding, regard is had to exhibit applicant 17 in which it is stated: 

I have been an active participant in my Performance Management Action Plan and was aware it could lead 
to substandard performance process, but at no time was it explained to me what the Substandard 
Performance process meant nor was there any indication from my line manager that recent efforts being 
made had reached their end and that things are now progressing to Substandard Performance (AB 468). 

(e) It is accepted that: 
(i) Mr Guretti received a copy of the employee performance policy at the meeting on 29 March 2012; 
(ii) The employee performance policy is a 16 page document which contains a number of terms which can be 

regarded as 'jargon'.  To be fully understood, the document has to be read in conjunction with relevant 
legislation, departmental policies, awards, enterprise bargaining agreements and public sector standards; 

(iii) Even if Mr Guretti read the policy in its entirety, he would not be aware that his employment was in 
jeopardy; 

(iv) Ms Cattaway may have understood that she warned Mr Guretti.  However, given Mr Guretti's evidence 
that he understood he was making good progress, clearly that was not the case. 

(f) Ms Cattaway gave direct evidence that she failed to consider Mr Guretti's written response contrary to the 
provisions of the employee performance policy.  When Ms Cattaway gave evidence she agreed her response to 
Mr Guretti's letter was short and said she was anxious to follow the correct procedure and in doing so had 
followed a 'sample' letter. 

(g) The Commission has been asked by counsel for Mr Guretti to draw an adverse inference as a result of the Director 
General not calling the investigator to give evidence:  Jones v Dunkel [1959] HCA 8; (1959) 101 CLR 298. 

(h) The Director General must be able to demonstrate that it afforded Mr Guretti natural justice and procedural 
fairness in the investigative process. 

(i) At no stage did the investigator put any question, email, interview, or telephone Mr Guretti.  Similarly, there was 
no contact with Mr Guretti's union representatives or those persons who had attended observations in his 
classrooms at his request. 

(j) It is accepted that seemingly, the investigator did consider Mr Guretti's correspondence of 2 July 2012 (exhibit 
applicant 17). 

(k) There are numerous pages of notes outlining questions from the investigator to Ms Cattaway.  Many of the 
questions would have been better answered by Mr Guretti as they were questions as to how Mr Guretti felt, not 
how Ms Cattaway considered he felt. 

(l) With the exception of having read his letter of 2 July 2012, Mr Guretti seems to have been excluded from the 
investigation.  Having made that finding, it is not considered necessary for every employee to be interviewed in 
such circumstances, but clearly for the scope of the information being sought in this investigation, including 
Mr Guretti's requests to change his line manager, there were some significant requests being made by Mr Guretti.  
An interview, courtesy correspondence, an email or certainly communication by telephone at the very least would 
have been useful and would have allowed Mr Guretti to feel as if he had been part of the investigative process. 

(m) The investigation failed to identify that the school had specific behavioural issues with children.  Evidence was 
given by a number of witnesses, including Mr McFarlane, Mr Holyoake, Mr Naidoo and Ms Kane that there were 
problems amongst the children. 

(n) In the section 'performance issues' of the investigation report forwarded by the Director General to Mr Guretti on 
14 November 2012, the investigator stated that the evidence indicated that Ms Hansen had compiled 
comprehensive notes about her interaction with Mr Guretti relating to identified performance issues.  Until 
reading this report Mr Guretti had not been made aware that Ms Hansen was involved in his performance 
management.  Nor had Mr Guretti been involved in any discussions with her about her alleged concerns, or seen 
any evidence of her concerns.  As this was new information that had come to light and had never been raised in 
any previous meetings, conversations or correspondence, he felt that he was disadvantaged in his ability to defend 
these.  These circumstances relating to Ms Hansen's involvement in Mr Guretti's performance management 
without his understanding are somewhat alarming. 
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(o) It is critical in an investigation such as the one overseen by the investigator that the process is perceived to be fair 
and substantively fair.  In this matter, the perception is that the investigation was one sided, made more so by 
excluding the investigator from the giving of evidence. 

(p) Clause 4.3 of the Director General's employee performance policy requires that normally a substandard 
performance management is not to be commenced unless an employee has been: 
(i) previously advised what aspects of their performance are considered unsatisfactory; and 
(ii) given a reasonable opportunity and assistance to improve to a satisfactory standard. 
Mr Guretti was not given a 'reasonable opportunity' to improve his performance because he did not know what 
'substandard' meant until such time as he received the letter from Ms Cattaway on 11 June 2012.  Whilst he 
responded to Ms Cattaway's letter in comprehensive form, he was shortly thereafter advised by the Director 
General that an investigator was to be appointed and accordingly there was no opportunity for Mr Guretti from 
11 June 2012 to improve his performance, even though he remained employed by the Director General through to 
February 2013.   

(q) There were delays caused by Ms DeGrace in getting Mr Guretti's performance plan implemented in an 
appropriate amount of time. 

(r) Mr Guretti had a legitimate expectation to be provided with all the details associated with the investigation before 
the report was actually concluded.  In other words, Mr Guretti had a right to know what the case was against him:  
Kioa v West [1985] HCA 81; (1985) 159 CLR 550.  For example, Ms Hansen appears to have made a significant 
contribution in a negative sense about which Mr Guretti knew nothing, which was a denial of natural justice. 

(s) The Director General failed to follow procedural fairness in that: 
(i) Mr Guretti was given no opportunity to improve his performance once advised he may be moved onto the 

substandard process; 
(ii) Ms Cattaway did not consider Mr Guretti's detailed response of 2 July 2012 (exhibit applicant 17) 

contrary to the Director General's policy; 
(iii) the investigative process gave the impression it was one sided as apart from the investigator advising in 

writing (Director General's discovery documents 306) she had read Mr Guretti's letter of 2 July 2012 
(exhibit applicant 17) the investigator had no contact with any persons associated with Mr Guretti; 

(iv) the investigation was limited in the evidence it considered; 
(v) Ms DeGrace failed to treat Mr Guretti with sensitivity and consideration in her observations as a line 

manager, contrary to the Director General's policy; 
(vi) there was a failure by the school to assist Mr Guretti to understand his role and responsibilities in relation 

to the performance management process; 
(vii) the investigator relied on details which were never presented to Mr Guretti which is fundamentally unfair; 
(viii) Mr Guretti asked on more than one occasion to change his line manager, a request that was overlooked; 

and 
(ix) it appears that the Director General based its view on Mr Guretti's substandard performance on only four 

observations (contrary to its own policy), the last one undertaken on 2 May 2012, some four weeks prior 
to the correspondence of 11 June 2012, an observation whereby no feedback was sought from Mr Guretti. 

(t) Little regard was had to the several years that Mr Guretti spent as a teacher in metropolitan schools with no issues 
being raised regarding his performance.  The Director General had no regard to the promptness with which 
Mr Guretti gained his permanency following commencing his employment at KBCHS. 

(u) One of the criticisms raised in the report was the lack of professional development Mr Guretti had undertaken, yet 
the school was aware he had signed up to the second stage of tactical training in term three, 2012.  Mr Guretti had 
to withdraw because of knee replacement surgery which meant that he was absent from school.  The fact that 
Mr Guretti marked five classes of exams while on sick leave at the request of one of the teachers (some 
100 exams) was simply overlooked in the investigation report. 

(v) In all of the circumstances, Mr Guretti was not given a fair go all round and was unfairly terminated.  The onus of 
proving whether a dismissal is harsh, oppressive or unfair rests with Mr Guretti.  On the balance of probabilities 
Mr Guretti has demonstrated the dismissal was unfair in that the Director General failed to adopt a fair procedure 
when seeking to place Mr Guretti on a substandard performance procedure pursuant to s 79 of the PSM Act.  
Mr Guretti has discharged the onus in proving that the dismissal was unfair. 

The grounds of appeal 
52 The grounds of appeal contain two grounds.  The first is that the Commissioner failed to accord the Director General 

procedural fairness.  However, at the hearing of the appeal this ground was abandoned.  The second ground of appeal is that 
the Commissioner's reasons for decision demonstrate that she failed to properly consider the Director General's case and the 
evidence led in support of it.  In support of this ground of appeal, the notice of appeal contains lengthy particulars of what are 
said to be errors in findings made by the Commissioner.  The particulars of ground 2 are as follows: 

The Commissioner: 
(a) erred in finding at [157] of her reasons for decision that the delay in the respondent commencing the initial 

performance management plan was the fault of Ms Adele de Grace when such a finding was not supported by or 
was against the evidence led (see T 224, 236); 
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(b) having found at [144] of her reasons for decision that the respondent 'was aware that the respondent had concerns 
about his performance' and that Ms Kylie Cattaway, in a meeting on 29 March 2012, 'did warn [the respondent] of 
the substandard performance process' and gave the respondent a copy of the relevant policy, the Commissioner 
failed to adequately explain why the school based substandard performance investigation was inadequate or 
unfair; 

(c) erred in finding at [147] and [159] of her reasons for decision that Ms Kylie Cattaway had given no or inadequate 
consideration to the respondent's letter dated 2 July 2012 when such a finding was against the evidence (T 177, 
178, 241; Education Exhibit 19); 

(d) erred in finding at [151] of her reasons for decision that the school based investigation had made insufficient 
allow for 'specific behavioural issues with children' at the school when a finding that there were material 
behavioural problems among students at the school was against the evidence (see T 119 and note Mr Stephen 
Holyoake had never taught at the school) and failed to adequately explain, or explain at all, the relevance of any 
behavioural problems among students to a finding that the school based investigation process was flawed; 

(e) erred in finding at [152] of her reasons for decision that Ms Melinda Hansen had 'involvement in [the 
respondent's] performance management' which finding was against the evidence that Ms Hansen did not 
performance manage the respondent (see T 68, 281); 

(f) erred in finding at [152] of her reasons for decision that Ms Melinda Hansen's 'involvement in [the respondent's] 
performance management [was] without [the respondent's] understanding [and] somewhat alarming' in 
circumstances where Ms Melinda Hansen was the teacher in charge of science teachers, the respondent having 
been a science teacher, and in circumstances where the respondent was aware that he had to have 'regular weekly 
check ins' with Ms Melinda Hansen as part of his initial performance management plan (T 68; Applicant 
Exhibit 15); 

(g) erred in her findings at [159] in relation to the 'investigation' and the 'investigator' by misunderstanding the role of 
the person referred to as the 'investigator' in the reasons for decision and in particular by not understanding that 
the investigator did not conduct the substandard performance investigation but only reviewed the school based 
investigation; 

(h) erred in finding at [149] and [150] of her reasons for decision that the 'investigator' had acted unfairly in failing to 
do certain things, such as interview the respondent, without adequately understanding the role of the investigator; 

(i) erred in making findings in relation to the role and conduct of the investigator by reference to the investigator's 
report which was not in evidence before her; 

(j) erred at [158] of her reasons for decision, if the notes of Ms Melinda Hansen were to be taken into account despite 
them not being in evidence, in characterising them as amounting to 'a significant contribution in a negative sense 
about [the respondent]'; 

(k) failed to give any or adequate weight to the respondent having been provided with the investigator's report, and 
invited to make comment upon it, prior to being dismissed and accordingly failed to give any or adequate weight 
to the fact that the decision maker gave the respondent the opportunity to be heard on all material matters prior to 
making the decision about which the respondent complained; 

(l) erred in finding at [159] of her reasons for decision that Ms Adele de Grace had 'failed to treat [the respondent] 
with sensitivity and consideration' without giving reasons for such a finding and when such a finding was against 
the evidence; 

(m) erred in finding at [159] of her reasons for decision that the appellant had 'failed to follow procedural fairness in 
that [the respondent] asked on more than one occasion to change his line manager, a request that was overlooked' 
without giving reasons why this was a failure to follow procedural fairness; 

(n) erred in finding at [160] of her reasons for decision that the appellant had had insufficient regard for 'the several 
years that [the respondent] spent as a teacher in metropolitan schools with no issues being raised regarding his 
performance' when proper regard was not had to the length of the periods of employment in those metropolitan 
schools; and 

(o) failed to give any or adequate consideration to the evidence of the respondent led from Ms Kylie Cattaway, Ms 
Adele de Grace and Ms Melinda Hansen of support and assistance provided to the respondent in an attempt to 
improve his performance. 

53 The Director General seeks orders that the appeal be upheld and that the matter be remitted for further hearing and 
determination before a different Commissioner. 

54 It is contended on behalf of the Director General that the Commission having found there had been a failure to comply with the 
rules of procedural fairness on the part of the Director General, the Commissioner should have, instead of making a declaration 
or order at that point, proceeded to decide the reference under s 78(5)(a) of the PSM Act on its merits. 

55 The Director General, with respect, offers no criticism of the Commissioner for deciding not to proceed to decide the matter on 
the merits.  The hearing before the Commissioner at first instance was not in any meaningful way about the merits of the 
matter.  Thus, the Commissioner could not have sensibly made a decision on the merits on the evidence before it.  The 
evidence before the Commissioner at first instance was overwhelmingly about process and procedural fairness. 

56 The Commissioner erred in making its findings about whether the Director General herself and through her representatives 
complied with the rules of procedural fairness and says this matter should be completed by a hearing on the merits being 
conducted before the Commission differently constituted.  Thus, the effect of the Director General's ground of appeal in 
ground 2 is to say the Commissioner's reasons for decision demonstrate that she failed to properly consider the Director 
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General's case and the evidence led in support of it in relation to the matter of whether there had been a failure to comply with 
the rules of procedural fairness. 

57 At the heart of the Director General appeal are two central points.  Firstly, once procedural fairness issues had been identified, 
the Commissioner failed to hear the matter de novo and go on to determine whether in fact Mr Guretti's performance as a 
teacher was substandard.  The second point is an argument that the Commissioner erred in finding that the Director General 
failed to adopt a fair procedure when seeking to place Mr Guretti on a substandard performance procedure pursuant to s 79 of 
the PSM Act. 

Submissions made on behalf of the Director General as to whether there was a hearing on the merits before the 
Commissioner at first instance 
58 On behalf of the Director General the following submissions are made: 

(a) When counsel for Mr Guretti opened his case, counsel alleged that 'the way in which the substandard performance 
process was handled was critically lacking in procedural fairness and natural justice' (AB 81).  Counsel did not 
open on the basis that Mr Guretti intended to demonstrate that he was not actually performing at a substandard 
level. 

(b) When Mr Guretti was taken through the performance management action plan, he baldly asserted without 
supporting documentary evidence and generally without elaboration that he had either achieved the desired state 
of performance or was progressing towards achieving the desired state (AB 132 - 135).  In examination-in-chief, 
Mr Guretti was also taken through the written classroom observation documents and asked to identify whether 
there was any positive feedback in the documents and read out some of the positive feedback (AB 150 - 159).  
Whilst it is conceded that such an exercise was not irrelevant to the merits of the matter there was little 
elaboration of what might be meant by the feedback and the negative feedback was not addressed or explained by 
Mr Guretti at all.  In any event, the evidence can only be properly understood in light of the evidence of the 
authors of the documents. 

(c) The merits of whether Mr Guretti's performance was substandard was only dealt with to a limited extent.  Other 
than a failed attempt in cross-examination of Mr Guretti to introduce a document touching upon Mr Guretti's 
performance in 2005 and a failed attempt to cross-examine Mr Guretti in respect of performance issues raised in 
2007, the Commissioner did not hear much in the way of evidence about Mr Guretti's performance prior to his 
return to KBCHS in 2011. 

(d) The only examination of Mr Guretti on the merits of whether the criticisms of him by Ms Cattaway and 
Ms DeGrace were validly made, was raised in the re-examination of Mr Guretti.  Mr Guretti gave evidence that 
the written classroom observation assessment of a lesson that he took on 2 May 2012 and the criticisms made in 
that report were not justified.  In particular, Mr Guretti said the lesson involved matter, solids, liquids and gases, 
and what happens to particles in the air.  He said the idea behind the lesson was to show the demonstration to the 
students and get them to write down their predictions of what they thought was happening in the demonstrations, 
and whether they could explain it (AB 266 - 268).  In the observation report of this lesson comment was made by 
Ms Cattaway that she did not hear or see Mr Guretti establish prior knowledge of the students.  Mr Guretti said 
there was a specific planned reason for not doing so.  He said he did not wish to establish prior knowledge, 
because if he did, that would have influenced the answers of the students and therefore he would not elicit from 
them what they understood from the demonstrations.  Other than this evidence, it is contended that there was no 
assessment of the merits of the matter. 

(e) In all other respects, Mr Guretti simply made comments without any elucidation, without elaboration, that his 
teaching performance had improved and was continuing to improve. 

(f) As to Mr Guretti's other witnesses who gave evidence at the hearing about his performance: 
(i) The evidence given by Mr McFarlane and Mr Holyoake could not have assisted the Commission in 

determining the merits of the matter which were solely confined to whether or not Mr Guretti was 
performing at the required level in 2011 and 2012. 

(ii) The evidence of Mr Naidoo and Ms Kane also did not assist.  With respect to Mr Naidoo, he is a fellow 
teacher who sat in on two formal classroom evaluations as a support to students.  On other occasions he 
observed Mr Guretti's classes when he (Mr Naidoo) was assisting struggling students.  Of relevance to the 
merits of the matter, Mr Naidoo gave evidence that he did not believe there were obvious concerns with 
Mr Guretti's teaching and that Mr Guretti tried to maintain the behaviour management as best he could, 
which was a task the rest of the teachers faced (AB 173 and 185).  The evidence of Ms Kane was of 
limited value to the Commission in deciding the merits of the matter as she delivered one relief lesson on 
behalf of Mr Guretti in term 3 of 2012. 

(g) The Director General had met the evidential burden upon her by leading evidence, both oral and documentary, 
from the persons who performance managed Mr Guretti.  The Director General had come to the conclusion that 
Mr Guretti's performance was substandard.  In this regard, the oral evidence of Ms Cattaway and Ms DeGrace 
was enough to discharge the evidential burden.  The onus then moved to Mr Guretti to show that the dismissal 
was harsh, oppressive or unfair. 

(h) Although counsel for Mr Guretti, in closing submissions before the Commissioner at first instance, submitted that 
'the essential question, we say, is whether or not, in fact, on the basis of the evidence, there is sufficient 
information for you to find that the applicant's performance was substandard, as was alleged by the respondent' 
(AB 399), this question was not adequately addressed in the evidence.  Whilst Ms Cattaway and Ms DeGrace 
gave evidence touching upon the substantive merits of the matter, it is conceded that there was not enough 
evidence before the Commissioner to consider the merits.  Their evidence simply touched upon the identification 
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of issues of concern with Mr Guretti's performance, the fact that Mr Guretti did not show consistent improvement 
in 2012 and that further professional development was not going to address Mr Guretti's deficiencies.  While 
Ms DeGrace gave evidence that she did not know how many of Mr Guretti's students had passed in 2012, whether 
this undermined or affected her view that Mr Guretti was not performing at the required level was not explored 
with her.  Similarly, Ms Hansen gave evidence under cross-examination that Mr Guretti's students achieved marks 
that were a little bit lower than other teachers.  This evidence was also of no assistance to the Commission. 

(i) Counsel for Mr Guretti also submitted that referrals of the type before the Commission 'can be held as a hearing 
de novo' (AB 404).  However, the matter did not proceed as a hearing de novo in which the Commission was 
presented with full primary evidence as to whether or not Mr Guretti's performance was substandard, and the 
Commissioner was not in a position to answer the question whether or not Mr Guretti's performance was 
substandard. 

(j) The Director General says that if the Commissioner had confined herself to the question whether Mr Guretti's 
employment was substandard, the Commissioner could have only correctly found that the Director General had 
discharged its evidential burden and that Mr Guretti had not discharged the onus upon him to show the 
termination of his employment was harsh, oppressive or unfair because, on the evidence before the Commission, 
the Commissioner could not have held that the Director General's opinion of Mr Guretti's performance was 
wrong.  However, the Commissioner did not confine herself to the question of the merits, or deal with the 
question at all, and it is submitted, properly so.  The hearing before the Commission was about the process and the 
Commissioner was correct to decide the matter on the basis of its consideration of the matter of procedural 
fairness (although the Director General submits that the decision was wrong) and not to go on to determine the 
matter on the merits. 

(k) Whilst the decision in Johnston v Mance, Acting Director General Department of Education found that matters 
referred to the Commission pursuant to s 78(2) of the PSM Act are not restricted to a consideration of the 
reasonableness of the employer's conduct but may review the employer's decision de novo, the correct position is 
one that was effectively adopted in Ayling v Director-General, Department of Education and Training [2009] 
WAIRC 00413; (2009) 89 WAIG 824 (which has support in the cases referred to by Kenner C in Johnston v 
Mance, Acting Director General Department of Education), is that the party who brings a referral to the 
Commission sets out the grounds upon which the decision is being challenged and those grounds determine the 
nature of the hearing that occurs.  In some matters, a party bringing a referral against a decision of substandard 
performance will simply say that they were not performing at a substandard level and the Commission should 
determine the matter for itself on a hearing de novo.  In that case, the Commission can put to one side procedural 
matters and determine the issue that is really in dispute.  In other matters, the party complaining may say, 'Yes, 
there were breaches of procedural fairness which make the conclusions of the employer unreliable or unfair'.  If 
the party wishes to confine themselves to procedural issues they may do so, although it is clear the Commission, 
since the insertion of s 78(5) into the PSM Act in late 2010, may (but it would appear not must) proceed to 
determine the issue on the merits. 

(l) The Director General says, by appeal ground 2, that the Commissioner erred in relation to the procedural matters 
and submits that the matter should now be heard, on the merits, before the Commission differently constituted.  
What was left undone in this proceeding was to explain to the Commissioner exactly how you assess a teacher as 
being substandard and how that should be determined. 

The essence of points made in the particulars to ground 2 of the appeal 
59 On behalf of the Director General, an argument is put that if the evidence before the Commissioner had been properly 

analysed, a finding would have been made that Mr Guretti was accorded procedural fairness.  In support of this submission, the 
Director General attempts to make two points.  The first is that the investigation that was conducted pursuant to s 79(5) of the 
PSM Act was an investigation conducted by Ms Cattaway at the school and that Ms Cattaway had provided Mr Guretti with 
procedural fairness in conducting her investigation into whether Mr Guretti's performance as a teacher was substandard.  This 
contention is directly raised in grounds 2(g), 2(h) and 2(i) of the particulars to ground 2 of the appeal.  The second point is that 
the key findings made by the Commissioner relating to process were all findings of fact that were either not open for her to 
have made on the evidence or, alternatively, were matters that were irrelevant.  In particular, that the advantage enjoyed by a 
decision maker at first instance was not properly enjoyed or used and there was a palpable misuse of the advantage of hearing 
the evidence at first instance. 

60 As to the first point, it is submitted on behalf of the Director General that the report which was prepared by Ms Bhar was a 
'review' of the investigation conducted by Ms Cattaway.  Whilst the Director General and others in the Department describe 
Ms Bhar's review as an investigation, it is said that the evidence established the fact that the investigation was conducted by 
Ms Cattaway over a long period of time.  As an expert educator and the Deputy Principal of the school, she was the person 
who was best placed and qualified to make an assessment of whether Mr Guretti's work as a teacher was substandard.  In 
particular, the review conducted by Ms Bhar was simply a review as to whether Ms Cattaway and others at the school had 
conducted the investigation in a manner that was procedurally fair to Mr Guretti.  Ms Bhar was not in a position to investigate 
the matter of Mr Guretti's substandard performance or not.  The school was in the position to do so and did so.  Consequently, 
it is argued s 79(5) of the PSM Act was complied with.  An investigation was done and Ms Bhar did something more.  She 
audited the investigation and the Department misdescribed what had been done, and that did not assist the Commissioner as the 
Department misdescribed the review as an investigation. 

Public Sector Management Act 1994 (WA) 
61 The termination of employment of a teacher on grounds of poor performance is codified by the operation of s 239 of the 

School Education Act 1999 (WA) and s 78(3), s 78(5) and s 79 of the PSM Act.  Section 239 of the School Education Act 
applies the powers to deal with substandard performance under s 79 of the PSM Act to members of teaching staff and the 
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Director General.  Under s 240 of the School Education Act in addition to the actions that may be taken under s 79(3) of the 
PSM Act, the Director General may also transfer a member of the teaching staff to another category of employee. 

62 Section 79(1), s 79(2), s 79(3) and s 79(5) of the PSM Act provide: 
(1) For the purposes of this section, the performance of an employee is substandard if and only if the employee does 

not, in the performance of the functions that he or she is required to perform, attain or sustain a standard that a 
person may reasonably be expected to attain or sustain in the performance of those functions. 

(2) Without limiting the generality of the matters to which regard may be had for the purpose of determining whether 
or not the performance of an employee is substandard, regard —  
(a) shall be had —  

(i) to any written selection criteria or job specifications applicable to; and 
(ii) to any duty statement describing; and 
(iii) to any written work standards or instructions relating to the manner of performance of, 
the functions the employee is required to perform; and 

(b) may be had —  
(i) to any written selection criteria or job specifications applicable to; and 
(ii) to any duty statement describing; and 
(iii) to any written work standards or instructions relating to the manner of performance of, 
functions similar to those functions. 

(3) Subject to subsections (4), (5) and (6), an employing authority may, in respect of one of its employees whose 
performance is in the opinion of the employing authority substandard for the purposes of this section —  
(a) withhold for such period as the employing authority thinks fit an increment of remuneration otherwise 

payable to that employee; or 
(b) reduce the level of classification of that employee; or 
(c) terminate the employment in the Public Sector of that employee. 

(5) If an employee does not admit to his or her employing authority that his or her performance is substandard for the 
purposes of this section, that employing authority shall, before forming the opinion that the performance of the 
employee is substandard for those purposes, cause an investigation to be held into whether or not the performance 
of the employee is substandard. 

63 Pursuant to s 78(3) of the PSM Act, a teacher whose employment is terminated may refer the decision to do so to the 
Commission as if that decision or finding were an industrial matter mentioned in s 29(1)(b) of the Act.  Of importance in this 
matter, s 78(5) provides that if it appears to the Commission that the employing authority failed to comply with the rules of 
procedural fairness, the Commission: 

(a) is not required to determine the reference or allow the appeal solely on that basis and may proceed to decide the 
reference or appeal on its merits; or 

(b) may quash the decision or finding and remit the matter back to the employing authority with directions as to the 
stage at which the disciplinary process in relation to the matter is to be recommenced by the employing authority 
if the employing authority continues the disciplinary process. 

64 In Ayling I explained the difference between an appeal heard stricto sensu and a hearing de novo and then I considered the 
findings made by Kenner C in Johnston v Mance, Acting Director General Department of Education.  At [129] - [132] I 
said: 

In an appeal stricto sensu, the body hearing the appeal only considers whether the decision appealed was correct when 
given. The law and facts which existed at the time the decision was made are considered and fresh evidence is not taken 
into account unless there is power to do (See the discussion in Bradshaw v Medical Board of Western Australia (1990) 3 
WAR 322 (FC)). In a hearing de novo the body hearing the appeal hears the matter anew. In Marantelli SE The Australian 
Legal Dictionary (Melbourne: Hargreen Publishing, 1980), the learned author observed that in a hearing de novo the 
body: 

must determine the legal position of the parties as at the date of the re-hearing and not as at the date of the 
original hearing. It must therefore apply itself to the circumstances as they exist when the appeal is heard. This 
means that the court may consider fresh evidence and any changes in the law which have taken place since the 
case was heard at first instance (Civil Procedure, 'Appeals Stricto Sensu and Appeals by Way of Rehearing'). 

In Johnston v Mance Kenner C at [25]-[27] held: 
25 Whilst s 78(2) does not refer to an 'appeal' to the Commission, it seems plain enough from the language in 

the section as a whole, that it is concerned with challenges to a decision taken by the employer in relation 
to which the employee is 'aggrieved'. Reference to 'aggrieved' is made in s 78(1)(b) dealing with appeals 
to the Public Service Appeal Board, and also in ss 78(2)(b), (3) and (4) dealing with referrals to the 
Commission. In my opinion, given the nature of the proceeding contemplated by s 78 of the PSMA, a 
matter referred to the Commission pursuant to s 78(2) by an aggrieved employee from one of the 
nominated decisions, is to be dealt with in the same manner as a matter referred under s 78(1) of the 
PSMA. That is, I do not consider that such a proceeding ought to be regarded as an 'appeal' in the strict 
sense, as that issue was discussed by the Full Bench in Milentis. Nor is it the case in my opinion, that the 
Commission is limited to determining only the reasonableness of the employer's decision. 
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26 In other words, depending upon the nature of the challenge to the decision under review, such a 
proceeding may involve the Commission re-hearing the matter afresh or it may only be necessary to 
consider the decision taken by the employer 'on such record of the proceedings below as comes up to it, 
supplemented or not by evidence': Ormsby. It would seem to be the case therefore, that consistent with the 
reasoning of the Full Bench in Milentis, the decision of the employer is not to be totally disregarded in the 
Commission hearing and determining the matter. 

27 Furthermore, it also seems to me that if the referral to the Commission pursuant to s 78(2) of the PSMA 
involves an allegation of harsh, oppressive or unfair dismissal, then, consistent with the referral of such a 
matter to the Commission pursuant to s 44 of the Act, s 23A should apply to such matters in terms of the 
relief to be granted. Such a matter, although referred to the Commission under s 78(2) of the PSMA, 
would nonetheless constitute 'a claim of harsh, oppressive or unfair dismissal' for the purposes of s 23A of 
the Act and any relief to be granted. In my opinion, it would be incongruous if this were not to be the case, 
as claimants commencing proceedings under ss 29(1)(b)(i) and 44 would be entitled and limited to the 
remedies under s 23A if successful, whereas those under s 78(2) of the PSMA would not be so limited, for 
example, as to matters of compensation for loss and injury. Given the scheme of the Act in relation to such 
matters, I do not think parliament could have intended such an outcome. 
Different considerations may apply of course in cases where it is alleged that a dismissal was unlawful, 
for example, on the grounds of a failure by the employer to comply with a mandatory statutory 
requirement. 

The grounds of appeal and the statement of claim seek only to review the decision made by the inquirer and the penalty 
imposed on the applicant on grounds of procedure or failing to take into account relevant considerations or taking into 
account irrelevant considerations. None of the grounds directly raise the issue that when all relevant facts and 
circumstances are considered the applicant did not commit a breach of discipline. In ground 12 of the Statement of Claim, 
the applicant specifically contends that the inquirer came to unreasonable conclusions on the basis of the material before 
him. The submissions made on behalf of the applicant have been substantially directed as to whether the investigator, the 
inquirer and the respondent erred in law and in fact which is the basis of an appeal stricto sensu. If this matter was truly 
heard de novo then any errors made by the decision makers would be irrelevant and it would not be necessary for the 
applicant to prove any error as the Commission would exercise its discretion without regard to any procedural error. 
With respect I am not sure that the approach adopted by Kenner C is correct insofar as he concludes that matters referred 
to the Commission pursuant to s 78(2) of the PSMA, are not restricted to consideration of the reasonableness of the 
employer's conduct, but may review the employer's decision de novo. The reason why I question this approach is that the 
nature of proceedings referred under s 78(2) requires a review of decisions made following the consideration of the 
conduct of an employee by an employing authority in respect of events that have past and require a consideration of 
circumstances that existed when that conduct occurred. Notwithstanding my reservations about the analysis of Kenner C 
in respect of the nature of a hearing of a matter referred under s 78(2) of the PSMA, it is not necessary for me to 
conclusively express an opinion in respect of this matter as notwithstanding the statement made by the applicant's counsel 
at the outset of the hearing that the Commission should hear this matter de novo, the way in which the appeal has been in 
part conducted on behalf of the applicant has been to treat the appeal as an appeal stricto sensu, supplemented by oral 
evidence from the applicant. No objection has been made on behalf of the respondent that the Commission should not 
have regard to the evidence given by the applicant in these proceedings. Consequently, I intend to consider his oral 
evidence given in these proceedings together with the documentary evidential material collected by the respondent and 
oral evidence given by the respondent's witnesses. 

65 After the decision in Ayling s 78 of the PSM Act was amended by s 95 of the Public Sector Reform Act 2010, Act No 39 of 
2010, which inserted s 78(5) of the PSM Act.  In my opinion, s 78(5) ends the debate about the nature of a matter referred to 
the Commission under s 78 of the PSM Act.  The nature of a hearing will depend not only on the grounds set out on behalf of 
the person who brings the referral to the Commission, but also any matters agreed or pleaded in dispute in the respondent's 
notice of answer and counter proposal. 

66 A referral of a matter of termination of employment on grounds of substandard performance found pursuant to s 79 of the PSM 
Act to the Commission under s 29(1)(b)(i) of the Act, in the absence of consent by the parties or at least by a party aggrieved 
by a decision on grounds that include alleged breaches of procedural fairness would not usually enliven a hearing de novo, so 
as to enable a matter to be determined on its merits without regard to any breaches of procedural fairness. 

67 In a matter that has been referred by a public sector employee or a former public sector employee to the Commission under 
s 78(2)(b)(i) of the PSM Act, following a decision being made by an employing authority that the employee's performance is 
substandard and the penalty imposed by the employing authority is either a reduction in the level of classification or 
termination of employment, where any matter of breach of procedural fairness is raised, the Commission is empowered with 
the discretion not to determine the reference solely on the basis of a breach of rules of procedural fairness. 

68 Pursuant to s 78(5) of the PSM Act, when the Commission determines a reference, it is empowered with the discretion to: 
(a) allow the reference on the basis of a failure to comply with the rules of procedural fairness (s 78(5)(a)); or 
(b) leaving the procedural issues aside, to decide the matter solely on the merits (s 78(5)(a)); or 
(c) if the matter is a disciplinary matter, quash the decision and remit the matter back to the employing authority with 

directions as to the stage at which the disciplinary process in relation to the matter is to be recommenced by the 
employing authority if the employing authority continues the disciplinary process (s 78(5)(b)). 

69 It is, however, arguable that as matters of substandard performance do not appear to be matters of 'discipline' in Part 5 of the 
PSM Act, s 78(5)(b) has no application to a referral of a decision made under s 79(3) in respect of substandard performance.  
Section 3 of the PSM Act defines 'substandard performance' to mean performance which is substandard within the meaning of 
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s 79 and 'breach of discipline' is defined in s 3 of the PSM Act as a breach of discipline referred to in s 80 of the PSM Act.  
However, for reasons that follow, it is not necessary to resolve this issue in this appeal. 

70 In this matter the Commissioner allowed the reference solely on the basis of a failure to comply with the rules of procedural 
fairness.  I am of the opinion that whilst she made a number of errors of fact and law, when regard is had to the established 
facts and s 79(5) of the PSM Act, it was open for her to do so. 

Was the 'investigation' required by s 79(5) of the PSM Act conducted by Ms Cattaway – Particulars in ground 2(g), 2(h) 
and 2(i) 
71 To answer the question whether the Commissioner erred in determining the reference solely on the basis of the rules of 

procedural fairness, it must first be determined whether it is open on behalf of the Director General as a matter of fact or law to 
contend in this appeal that the investigation required by s 79(5) of the PSM Act was an investigation conducted by 
Ms Cattaway and that investigation complied with the requirements of s 79(5).  In my opinion, when regard is had to the facts 
of this matter, such a contention is not open at law or in fact. 

72 Firstly, prima facie, when regard is had to the particulars provided on behalf of the Director General prior to the hearing at first 
instance and to the conduct of the hearing on behalf of the Director General this is an argument that should not be open to raise 
in this appeal. 

73 It is a well-established principle that a party is bound by the conduct of his or her case.  In Metwally v University of 
Wollongong [1985] HCA 28; (1985) 60 ALR 68, the Full Court of the High Court observed: 

Except in the most exceptional circumstances, it would be contrary to all principle to allow a party, after a case had been 
decided against him, to raise a new argument which, whether deliberately or by inadvertence, he failed to put during the 
hearing when he had an opportunity to do so (71). 

74 The statement of agreed facts and the further and better particulars specifically plead that: 
(a) the substandard performance process commenced on 11 June 2012 in accordance with the employee performance 

policy; 
(b) this process had begun after Mr Guretti had been notified in writing that his performance was substandard; and 
(c) Mr Guretti was first notified that his performance was alleged to be unsatisfactory on 11 June 2012. 

75 Whilst the Commission is not a court of pleadings, the principles of case management demand that parties be bound by their 
particulars unless those particulars are amended.  In Palermo v Rosenthal [2011] WAIRC 00069; (2011) 91 WAIG 129, 
Beech CC and I held that the provisions of object s 6(c), s 22B, s 26(1)(a), s 26(1)(b), s 26(1)(c), s 27(1)(a), s 27(1)(ha) and 
s 27(1)(v) of the Act, together with the requirements of procedural fairness and the provision of a fair hearing, establish the 
following statutory case management regime that: 

(a) Matters should be dealt with in a way that eliminates delay with a minimum of legal form and technicality but 
allows for a proper and just consideration of matters; 

(b) When managing a matter the Commission should have regard not only to the interests of each party but to 
interests of the public in the efficient use of resources of the Commission; 

(c) There should be a fair and reasonable opportunity to both parties to each present their case. A determination of 
what is fair and reasonable in the circumstances of a matter should have regard to the matters raised in (a) and (b) 
above and: 
(i) The parameters of relevant matters set by the particulars given by each party in the application, notice of 

answer and any other particulars. 
(ii) What is reasonably required for the efficient presentation by each party of their case. 
(iii) The principle that each party should not be left in any doubt about what is alleged against them and the 

opposing case they are required to meet ([80](a) - [80](c)). 
76 In Palermo, Beech CC and I also observed: 

The Commission is not a court of pleadings. It is required by s 26 of the Act to act according to equity, good conscience 
and the substantial merits of the case and without regard to technicalities and legal form. However, the nature of an 
enquiry under s 23(1) of the Act is not inquisitorial in the sense that the Commission can undertake an enquiry outside the 
bounds of particulars. Particulars of a claim and corresponding particulars of defence to a claim are necessary to avoid a 
trial by ambush. Such particulars need not be drafted with any finesse or to the same extent as required in a court of 
pleadings but must leave the opposing party in no doubt as to what is alleged so as to enable the opposing party to know 
what case he or she is required to meet. Proceedings brought by an employee under s 29(1)(b) of the Act are adversial in 
nature and as such, once particulars are given each party is entitled to run their case on the basis that the particulars set the 
boundaries of relevant issues in dispute. Unless an application to amend particulars is granted, a party should be bound by 
the particulars they have provided ([73]). 

77 In Minister for Education v Liquor Hospitality and Miscellaneous Union, Western Australian Branch [2011] WAIRC 
00818; (2011) 91 WAIG 1839, the Full Bench considered the circumstances when the Commission in an appeal can or should 
entertain a point not taken at first instance.  At [23] - [26] I said: 

The principles upon which a court can exercise its discretion to allow a point being raised for the first time on appeal was 
considered by the High Court in Water Board v Moustakas (1988) 180 CLR 491 by Mason CJ, Wilson, Brennan, 
Dawson JJ where their Honours observed (497 - 498): 

More than once it has been held by this Court that a point cannot be raised for the first time upon appeal when it 
could possibly have been met by calling evidence below. Where all the facts have been established beyond 
controversy or where the point is one of construction or of law, then a court of appeal may find it expedient and in 
the interests of justice to entertain the point, but otherwise the rule is strictly applied. 
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In deciding whether or not a point was raised at trial no narrow or technical view should be taken. Ordinarily the 
pleadings will be of assistance for it is one of their functions to define the issues so that each party knows the case 
which he is to meet. In cases where the breach of a duty of care is alleged, the particulars should mark out the area 
of dispute. The particulars may not be decisive if the evidence has been allowed to travel beyond them, although 
where this happens and fresh issues are raised, the particulars should be amended to reflect the actual conduct of 
the proceedings. Nevertheless, failure to amend will not necessarily preclude a verdict upon the facts as they have 
emerged. In Leotta v Public Transport Commission (N.S.W.), a case having been submitted to the jury which was 
factually different from that alleged in the pleadings and particulars, Stephen, Mason and Jacobs JJ. observed that 
the pleadings should have been amended in order to make the facts alleged and the particulars of negligence 
precisely conform to the evidence. The failure to apply for the amendment in that case was held not to be fatal. 
But in Maloney v Commissioner for Railways (N.S.W.), Jacobs J., with whom the other members of the Court 
agreed, pointed out that the conclusion in Leotta was reached only upon the presupposition that the new issue or 
new way of particularizing the existing issue had emerged at the trial and had been litigated. 
It is necessary to look to the actual conduct of the proceedings to see whether a point was or was not taken at trial, 
especially where a particular is equivocal. 
… 
It is true that in Maloney it was recognized that in 'very exceptional cases' a plaintiff's omission to put at trial a 
case formulated on appeal may not be conclusive against him. But it was pointed out that the opportunity to assert 
the new case at another trial should only be granted where the interests of justice require it and such a course can 
be taken without prejudice to the defendant (footnotes omitted). 

In H v Minister for Immigration and Multicultural Affairs [2000] FCA 1348 Branson and Katz JJ notably said [7] and 
[8]:  

As Gibbs CJ, Wilson, Brennan and Dawson JJ observed in Coulton v Holcombe (1986) 162 CLR 1 at 7: 
'It is fundamental to the due administration of justice that the substantial issues between the parties are 
ordinarily settled at the trial. If it were not so the main arena for the settlement of disputes would move 
from the court of first instance to the appellate court, tending to reduce the proceedings in the former court 
to little more than a preliminary skirmish.' 

In our view, the readiness with which appeal courts have in the past been satisfied that it is expedient in the 
interests of justice to allow a fresh point to be argued and determined on appeal is unlikely to continue into the 
future. The volume and complexity of the cases presently required to be heard and determined by the intermediate 
appellate courts of Australia is such that it is increasingly important that such courts are able to devote their time 
to the genuine review of first instance decisions. It is becoming increasingly difficult, in our view, to establish that 
it is expedient in the interests of justice that the time of three or more judges should be spent giving original 
consideration to issues that ought to have been raised before the primary judge. The interests of justice in this 
sense extend beyond the interests of the parties to the appeal to encompass the interests of other litigants whose 
appeals require hearing and determination, and the broad public interest in efficient judicial administration. 

When assessing whether it would be expedient in the interests of justice to allow a new point to be raised Branson and 
Katz JJ also had regard to whether the point had any merit [9]. 
From these passages the following principles guide when a finding could be made that it is expedient and in the interests 
of justice to entertain a point: 

(a) The point must be one of construction or of law and not be met by calling evidence. 
(b) In deciding whether or not a point was raised at trial no narrow or technical view should be taken. 

Ordinarily the pleadings will be of assistance. 
(c) In very exceptional cases an omission to put a case formulated on appeal may not be conclusive. The 

opportunity to assert the new case should be granted only where the interests of justice require it and such 
a course can be taken without prejudice to the defendant. 

(d) Consideration of the interests of justice should extend to a consideration of relevant matters beyond the 
interests of the parties to the interests of other litigants and efficient case management. 

(e) When assessing the interests of justice, the merit of the new point sought to be raised is a relevant 
consideration. 

78 In this matter it is apparent that the new point that is sought to be raised could perhaps be said to be one of construction and not 
one to be met by the calling of further evidence.  However, the new point has no merit. 

79 Pursuant to s 79(5) of the PSM Act, prior to the employing authority forming the opinion that an employee's performance is 
substandard two steps must occur.  Firstly, the provision contemplates that allegations of substandard performance must be put 
to the employee and the employee must not admit that his or her performance is substandard.  After the denial is made, the 
employing authority must cause an investigation to be held into whether or not the performance of the employee is 
substandard. 

80 Whilst it may be open to the Director General as an employing authority to delegate her powers and functions under s 79(5) of 
the PSM Act in this matter, she did not do so.  The only investigation she caused to be held was the appointment of Ms Bhar to 
investigate.  The Director General did not appoint Ms Cattaway to investigate.  Whilst prior to Mr Guretti being provided with 
the letter dated 11 June 2012 from Ms Cattaway, the assessment of Mr Guretti's performance had been assessed by 
Ms Cattaway, her assessment cannot be characterised as an investigation within the meaning of s 79(5) of the PSM Act.  Prior 
to the commencement of an investigation, an assessment of performance of an employee would have to necessarily be made.  
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Unless there is some prima facie evidence of substandard performance, it would be inappropriate for an employing authority to 
cause an investigation into the performance of an employee.  In any event: 

(a) Ms Cattaway's assessment of Mr Guretti's performance was conducted as part of the performance management 
process that applies to all teachers employed by the Director General; 

(b) The Director General had regard to the investigation report prepared by Ms Bhar and the Director General did not 
act on the basis that Ms Cattaway had conducted an investigation. 

81 For these reasons, I am of the opinion that this new point should not be entertained by this Full Bench and that, in any event, 
grounds 2(g), 2(h) and 2(i) are not made out. 

Did the Commissioner err in finding that the Director General did not adopt a fair procedure under s 79 of the PSM Act? 
82 The determination made by the Commissioner that the termination of employment of Mr Guretti was unfair is a discretionary 

decision.  A discretionary decision cannot be set aside on appeal simply because members of a Full Bench would have 
exercised the discretion in a different way.  Error must be demonstrated:  House v The King (1936) 55 CLR 499.  In Michael v 
Director General, Department of Education and Training [2009] WAIRC 01180; (2009) 89 WAIG 2266, Ritter AP 
summarised the well-established principles ([140] - [143]): 

The relevant principles were set out in the joint reasons of Dixon, Evatt and McTiernan JJ in House v The King (1936) 55 
CLR 499 at 504-505 as follows: 

'The manner in which an appeal against an exercise of discretion should be determined is governed by established 
principles. It is not enough that the judges composing the appellate court consider that, if they had been in the 
position of the primary judge, they would have taken a different course. It must appear that some error has been 
made in exercising the discretion. If the judge acts upon a wrong principle, if he allows extraneous or irrelevant 
matters to guide or affect him, if he mistakes the facts, if he does not take into account some material 
consideration, then his determination should be reviewed and the appellate court may exercise its own discretion 
in substitution for his if it has the materials for doing so. It may not appear how the primary judge has reached the 
result embodied in his order, but, if upon the facts it is unreasonable or plainly unjust, the appellate court may 
infer that in some way there has been a failure properly to exercise the discretion which the law reposes in the 
court of first instance. In such a case, although the nature of the error may not be discoverable, the exercise of the 
discretion is reviewed on the ground that a substantial wrong has in fact occurred.' 

As there stated, an appeal against a discretionary decision cannot be allowed simply because the appellate court would not 
have made the same decision. The reason why this is so was explained in the joint reasons of Gleeson CJ, Gaudron and 
Hayne JJ in Coal and Allied Operations Pty Limited v Australian Industrial Relations Commission (2000) 203 CLR 194 
at [19]-[21]. At [19] their Honours explained by reference to the reasons of Gaudron J in Jago v District Court (NSW) 
(1989) 168 CLR 23 at 76, that a discretionary decision results from a 'decision-making process in which "no one 
[consideration] and no combination of [considerations] is necessarily determinative of the result"'. Instead 'the decision-
maker is allowed some latitude as to the choice of the decision to be made'. At [21] their Honours said that because 'a 
decision-maker charged with the making of a discretionary decision has some latitude as to the decision to be made, the 
correctness of the decision can only be challenged by showing error in the decision-making process'. Their Honours then 
quoted part of the passage of House v King which I have quoted above. 
Similarly, Kirby J in Coal and Allied at [72] said that in considering appeals against discretionary decisions, the appellate 
body is to proceed with 'caution and restraint'. His Honour said this is 'because of the primary assignment of decision-
making to a specific repository of the power and the fact that minds can so readily differ over most discretionary or 
similar questions. It is rare that there will only be one admissible point of view'. (See also Norbis v Norbis (1986) 161 
CLR 513 per Mason and Deane JJ at 518 and Wilson and Dawson JJ at 535). 
These principles of appellate restraint have particular significance when it is argued, as here, that a court at first instance 
placed insufficient weight on a particular consideration or particular evidence. This was considered by Stephen J in 
Gronow v Gronow (1979) 144 CLR 513 at 519. There, his Honour explained that although 'error in the proper weight to 
be given to particular matters may justify reversal on appeal, … disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge'. This is because, in considering an appeal against a discretionary decision 
it is 'well established that it is never enough that an appellate court, left to itself, would have arrived at a different 
conclusion', and that when 'no error of law or mistake of fact is present, to arrive at a different conclusion which does not 
of itself justify reversal can be due to little else but a difference of view as to weight'. (See also Aickin J at 534 and 537 
and Monteleone v The Owners of the Old Soap Factory [2007] WASCA 79 at [36]). 

83 When the findings made in the reasons for decision are reviewed, it is apparent that the Commissioner did err in making some 
findings of fact.  However, in my opinion, she did not err in the penultimate finding that the termination of the employment of 
Mr Guretti was unfair on grounds of failing to provide procedural fairness. 

84 The Director General says that findings challenged in each of the paragraphs of the particulars to ground 2 are material errors 
made by the Commissioner which, separately and together, led the Commissioner to the erroneous conclusion that procedural 
fairness had not been accorded to Mr Guretti.  Although the Commissioner found that the procedure adopted by the Director 
General was unfair, it is apparent from the facts of the matter and the reasons of the Commissioner at first instance, that her 
findings of unfairness in the procedure of s 79 substandard performance was unfairness in the acts and processes put in place 
by the Director General and her representatives in the Department and schools. 

Errors of law and fact made by the Commissioner 
85 The Commissioner did make a number of errors.  However, none of these errors are material to the finding that the substandard 

performance procedure adopted by the Director General was unfair. 
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(a) Particulars in ground 2(a), ground 2(l), ground 2(m) and ground 2(o) 
86 The finding in [157] of the Commissioner's reasons for decision that Ms DeGrace caused delays in getting Mr Guretti's 

performance plan implemented in an appropriate time, is said to be an error on two grounds:  there was no evidence to support 
such a finding; and, secondly, this finding led to a view that the process was flawed (ground 2(a)).  Having read the transcript 
of the evidence of the hearing at first instance, I agree that no evidence was given by any of the witnesses in support of this 
finding.  Nor was it put to Ms DeGrace that she had ever caused delays.  The only relevant evidence was the evidence of 
Ms Cattaway that Ms DeGrace was struggling to find times to meet with Mr Guretti to develop a performance management 
plan so she (Ms Cattaway) gave Mr Guretti some 'relief' (which I assume is time away from classroom duties) and she assisted 
in getting the plan completed (AB 307).  However, I am not satisfied that these findings are material.  In respect of the finding 
that there was a delay in the implementation of the performance management plan, the implementation of a performance 
management plan was and is a condition of employment of all teachers employed by the Director General.  Nor am I satisfied 
that this finding is relevant to a finding that the substandard performance procedure adopted by the Director General was 
unfair. 

87 Ground 2(l) challenges the finding that Ms DeGrace failed to treat Mr Guretti with sensitivity and consideration in her 
observations as a line manager, contrary to the employee performance policy, on grounds that no reasons were given for 
making this finding and the finding was against the evidence.  During oral submissions in the hearing of the appeal, counsel for 
Mr Guretti conceded this ground and said the evidence at its highest was that there was an interpersonal conflict between 
Mr Guretti and Ms DeGrace.  It is also said by counsel for Mr Guretti that this error is not material because the failure to 
provide Mr Guretti procedural fairness is so significant that it is irrelevant whether or not Ms DeGrace treated Mr Guretti with 
sensitivity and consideration (ts hearing appeal 70).  This later submission, in my opinion, should be accepted.  For reasons 
that follow, the finding that Mr Guretti was not given an opportunity to improve his performance after he was informed that his 
performance was substandard is a finding that was not only open on the evidence, but is a fundamental failure of procedural 
fairness that is supported by the evidence that stands uncontradicted.  For these reasons, grounds 2(a) and 2(l) fail. 

88 Other grounds that also fail for the same reasons are grounds 2(m) and 2(o).  In ground 2(m) the Director General raises the 
issue that the Commissioner erred in finding that the Director General had failed to follow procedural fairness by overlooking 
Mr Guretti's request to change his line manager.  When making this finding, the Commissioner gave no reasons why the 
circumstances of Mr Guretti's request for a line manager resulted in a failure to provide procedural fairness.  Whilst this is a 
clear error in reasoning, the error is not relevant to, or material to the fundamental failure to provide procedural fairness to 
Mr Guretti. 

89 In ground 2(o), it is argued that little if any regard was had to the evidence of support and assistance provided to Mr Guretti in 
an attempt to improve his performance.  Whilst this point is arguable, given that the assistance provided was provided as part 
of the performance management process that applies to all teachers, and whilst Mr Guretti may have received a high level of 
assistance, this point is not relevant to, or material to the fundamental failure to provide procedural fairness to Mr Guretti. 

(b) Particulars in ground 2(c) 
90 In this particular, the findings made that Ms Cattaway had given no or inadequate consideration to Mr Guretti's letter dated 

2 July 2012 when such a finding was against the evidence (AB 65, [147] and AB 69, [159]).  This particular is made out.  
Ms Cattaway analysed Mr Guretti's response to the letter she sent to him dated 11 June 2012 in a significant amount of detail 
and set out her criticisms of his response in a six page document headed 'Reflections in regards to Response Letter from 
Patrick Guretti dated July 2, 2012' which Ms Cattaway says was a document which she regarded as notes for her personal use 
(AB 311 and 325).  She did not provide her notes to Mr Guretti.  However, she provided a copy to her Regional Executive 
Director (AB 325).  Whilst the Commissioner clearly erred in finding that Ms Cattaway did not consider Mr Guretti's detailed 
response in his letter of 2 July 2012, contrary to the employee performance policy, this error, in my opinion, is not material. 

(c) Particulars in ground 2(d) 
91 In [151] of her reasons for decision the Commission found that: 

One of the identified areas of concern relating to Mr Guretti in the investigation was 'the learning environment'.  The 
Commission finds the investigation failed to identify that KBCHS drew specific behavioural issues with children.  
Evidence was given by number of witnesses including Mr McFarlane, Mr Holyoake, Mr Naidoo and Ms Kane that there 
were problems amongst the children: 

What was the student behaviour that made the students difficult?---Right.  They - generally lack of - seeing a lack 
of desire to actually learn anything.  They were there because the law said they had to be there a lot. 
Yes?---They would run in any out of the classrooms.  Wouldn't - wouldn't attack the teacher as much as just feel 
they had the right to leave and come whenever they wanted to and - and damage things if they wanted to. 

(ts 14) 
92 The Director General properly points out that Mr Holyoake did not teach at KBCHS.  Nor did he give evidence about the 

behaviour of students at KBCHS.  His evidence was that at Rossmoyne Senior High School whilst the behaviour of some 
students is challenging, by and large student management is quite easy.  Leaving this issue aside, the contentions, however, 
about this finding are that: 

(a) The finding that there were specific behavioural issues with children was against the evidence as Ms Kane 
testified that 95% of the students were well behaved; 

(b) The relevance of this evidence was not explained other than a suggestion that sufficient account was not taken of 
'specific behavioural issues with children'; and 

(c) The poor behaviour of students is not relevant to the performance of a teacher as part of a teacher's performance is 
an ability to deal with students with 'behavioural issues'. 
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93 Whilst I agree that the behaviour of students was not relevant to the issues raised in respect of procedural fairness, in my 
opinion, the issue would be relevant to the question of merit; that is whether Mr Guretti's performance as a teacher was 
substandard.  Mr Holyoake's evidence could also be relevant when considering merit, as it appeared from his evidence that 
Mr Guretti may not have had any difficulty with classroom management at Rossmoyne Senior High School.  The evidence of 
Ms Kane about this matter would also be relevant to the issue of merit.  However, as counsel for the Director General points 
out, the Commissioner did not consider whether Mr Guretti's performance as a teacher was, in fact, substandard. 

(d) Particulars in ground 2(e), ground 2(f) and ground 2(j) 
94 In [152] of her reasons for decision, the Commissioner said: 

In the section Performance Issues of the investigation report written by the investigator and forwarded by the director 
general to Mr Guretti on 14 November 2012 the investigator states the evidence indicates: 

Ms Hansen has compiled comprehensive notes about her interaction with Mr Guretti relating to identified 
performance issues. 

Mr Guretti notes in his correspondence written on behalf of his counsel written on 7 December 2012 that: 
Up until reading this report, I have not been made aware that Ms Hansen was involved in my performance 
management.  I have not been involved in any discussions with her about her alleged concerns, nor have I seen 
any evidence of her concerns.  As this is new information which has come to light and never been raised in any 
previous meetings, conversations or correspondence, I feel that I am disadvantaged in my ability to defend these. 

(Department of Education document 294) 
The Commission finds the circumstances relating to Ms Hansen's involvement in Mr Guretti's performance management 
without his understanding to be somewhat alarming. 

95 At [158] the Commissioner found: 
The Commission finds that Mr Guretti had a legitimate expectation to be provided with all the details associated with the 
investigation before the report was actually concluded. In other words Mr Guretti had a right to know what the case was 
against him, Kioa v West. As an example Ms Hansen appears to have made a significant contribution in a negative sense 
about which Mr Guretti knew nothing which was, in my opinion, a denial of natural justice. 

96 In respect of these particulars of ground 2 of the grounds of appeal, the following points are made on behalf of the Director 
General: 

(a) Ms Hansen was not involved in the performance management process.  She was a teacher in charge of science at 
KBCHS in 2012.  She was, however, a person who Mr Guretti spoke to about his performance; 

(b) The findings made in [152] and [158] were about matters contained in Ms Bhar's investigation report and notes 
made by Ms Hansen.  Neither of these documents were admitted into evidence and neither Ms Cattaway nor 
Ms Hansen were cross-examined about the content of these documents.  Nor were any submissions made by 
either party at the hearing at first instance about the contents of these documents. 

97 When a matter is heard by a tribunal, where the matter proceeds by the giving of evidence on oath and the evidence of the 
witnesses can be tested by cross-examination, the matter should only be determined by the tribunal on the evidence before it. 

98 Any regard to evidentiary material that does not form part of the evidence in such a hearing is a breach of a fundamental rule 
of procedural fairness and would usually constitute a serious miscarriage of justice, justifying an order being made to quash a 
decision of the Commission. 

99 At the hearing at first instance counsel on behalf of Mr Guretti objected to the tender into evidence of the report prepared by 
Ms Bhar on grounds that the author of the report had not been called to give evidence.  In light of the objection, the advocate 
acting for the Director General did not press his request to tender the report (AB 382).  In circumstances such as these when 
the tender of a document is in effect withdrawn, the document should have been removed from the file of the Commission and 
returned to the party from whom the document originated.  Also, any other documents or material which has been handed to 
the Commission during a hearing that is not tendered into evidence should not, in the ordinary course, be retained by the 
Commission.  Although it is pointed out on behalf of the Director General that the notes of Ms Hansen were not introduced 
into evidence, there is nothing in the reasons for decision of the Commissioner that suggests that she had seen or had regard to 
the content of these notes.  The fact that Ms Bhar had regard to notes prepared by Ms Hansen was in evidence.  After 
Mr Guretti received a copy of Ms Bhar's report he wrote a letter to Mr Dodd.  This letter was tendered into evidence as exhibit 
applicant 18.  In the letter Mr Guretti stated: 

In the 'performance issues' section of the report, there is a statement which refers to me being 'regularly supported by Ms 
Melinda Hansen' and that there are 'compiled, comprehensive notes about her interactions with Mr Guretti relating to 
identified performance issues'. Up until reading this report, I have not been made aware that Ms Hansen was involved in 
my performance management. I have not been involved in any discussions with her about her alleged concerns, nor have I 
seen any evidence of her concerns. As this is new information which .has come to light and never been raised in any 
previous meetings, conversations or correspondence, I feel that I am disadvantaged in my ability to defend these (AB 
474). 

100 The Commissioner should not have had regard to the contents of the report prepared by Ms Bhar.  By doing so the 
Commissioner clearly erred.  However, this error was not in the circumstances of this matter material as the reference to notes 
made by Ms Hansen in the report prepared by Ms Bhar was also referred to in exhibit applicant 18. 

(e) Particulars in ground 2(n) 
101 In appeal ground 2(n) it is contended that the Commissioner had insufficient regard for the several years that Mr Guretti spent 

as a teacher in metropolitan schools with no issues being raised regarding his performance, when proper regard was not had to 
the length of the periods of employment in those schools.  It is argued on behalf of the Director General that the fact that 
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Mr Guretti had no performance issues raised at other schools was neutral in relation to whether he was performing at the 
material time and in the future at the required level.  The difficulty with this submission is that in support of the case that 
Mr Guretti's performance was poor, evidence was adduced about his performance from the time he was first employed as a 
teacher.  In these circumstances, and the fact that both Ms Cattaway and Ms DeGrace were concerned about Mr Guretti's 
performance shortly after he returned to work at KBCHS in 2011, the fact no complaints were made about his performance 
during the series of metropolitan placements is a finding that was open.  This finding, however, is not a finding that relates to 
any of the findings relating to procedural fairness 

Findings which support the finding that the substandard performance process adopted was unfair 
102 The findings of breaches of procedural fairness that were, in my opinion, properly made by the Commissioner are challenged 

in the particulars to ground 2 in particular (b) and particular (k). 
(a) Particulars in ground 2(b) 
103 The Director General says that having found that Mr Guretti was aware that the Director General had concerns about his 

performance and that Ms Cattaway, in the meeting on 29 March 2012, warned Mr Guretti of the substandard performance 
process and gave him copies of the employee performance policy, the Commissioner failed to adequately explain why the 
school based substandard performance investigation was inadequate or unfair.  The finding is challenged on grounds that such 
a finding is inconsistent with the finding that Ms Cattaway was unsuccessful in transmitting the seriousness of the situation to 
Mr Guretti, insofar as there being a consequence for his employment.  It is argued that Mr Guretti was aware of the 
consequences and should have been aware. 

104 In my opinion, this finding must be read in context.  In the opening sentence to [144] the Commissioner found that Mr Guretti 
was aware that his employer had concerns about his performance but what is not accepted is that Mr Guretti knew the degree 
of concern about his performance.  When regard is had to the evidence, it was open to the Commissioner to make this finding.  
Until Mr Guretti received Ms Cattaway's letter dated 11 June 2012, Mr Guretti had not been asked to admit or deny his 
performance was substandard.  In any event, Ms Cattaway's evidence was simply that she had discussed the possibility of a 
substandard performance process (exhibit Education 12, AB 518).  Her evidence was that at the meeting on 29 March 2012: 

I did talk to him about the areas that I was concerned in.  So I sort of talked about three or four areas that I was concerned 
that there wasn't progress in, and then went through the policy, where we were at and – yeah, what was coming up or 
what could be coming up.   
So Mr Guretti was provided with a copy of the employee performance policy that we've referred to earlier, exhibit 
Education 11, and he would have had, fully available to him that policy to understand the processes involved, in your 
view?---In the meeting I – I did talk through the policy.  Wouldn't have gone through it with a fine-toothed comb but I did 
go through it, show him where I perceived we're at, what comes next in the policy and left him with that copy of that 
policy to takeaway with him (AB 308). 

105 A discussion about 'the possibility of substandard performance process' is not sufficient to put an employee on notice that their 
continuing employment is in jeopardy if their performance does not improve.  It has been long established that industrial 
fairness requires that an employee whose performance is said to be poor be given a fair and specific warning that he or she 
risked dismissal if his or her performance did not improve:  Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559, 
2561.  In DVG Morley City Hyundai v Fabbri [2002] WAIRC 07057; (2002) 82 WAIG 3195 [93] - [100], Sharkey P made it 
plain that if an employee is dismissed without informing an employee of the allegation against him or her, or his or her faults 
(unsuitability or incompetence); that he or she risked dismissal and giving him or her a chance to remedy defects in his or her 
performance, the termination of employment will not only be procedurally unfair, but substantially unfair.  Mere discussions 
and proposals are not sufficient:  Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635, 3644 (Sharkey P). 

106 Whilst it was open to find that Mr Guretti had been given notice of deficiencies in his performance, he was not warned prior to 
being given an opportunity to address the alleged deficiencies that his employment was in jeopardy if his performance was 
assessed as substandard.  At the point in time when he was informed his performance was substandard (when he received the 
letter dated 11 June 2012), all practical assessments of his work had ceased.  Given that prior to that time he was being 
performance managed in accordance with the policy that required all teachers to be performance managed, albeit perhaps not 
in such an intensive way or as 'escalated' as Mr Guretti's performance was being managed, a warning that his employment was 
at risk and an opportunity to improve his performance should have been given to Mr Guretti after 11 June 2012.  However, this 
did not occur.  No classroom observation occurred after 2 May 2012 and only one meeting occurred after 11 June 2012. 

(b) Particulars in ground 2(k) 
107 In ground 2(k) it is contended that to the extent that Ms Bhar's investigation report was relevant, the Commissioner erred in not 

having regard to the fact that Mr Guretti was provided with a copy of the report and given the opportunity to comment on it.  
The difficulty with this particular of ground 2 of the appeal is that it can go nowhere.  Although the investigation report was 
not in evidence, it is conceded on behalf of the Director General that Ms Bhar did not investigate whether Mr Guretti's 
employment was, in fact, substandard.  In light of that concession, the submission that the substandard investigation process is 
fair or that the Commissioner did not err in finding that the Director General failed to adopt a fair procedure cannot be upheld. 

108 Section 79(5) of the PSM Act requires that prior to an employing authority forming an opinion that the performance of an 
employee is substandard, that an investigation is to be held into whether or not the performance of the employee is 
substandard. 

109 Whereas in this matter the employee is a teacher whose performance is monitored and assessed as part of a performance 
management process that applies to all teachers, it is not sufficient for the Director General to rely upon material gathered in 
that process unless that material forms part of an independent assessment which is made by a person qualified to make such an 
assessment after it has been put to the teacher that his or her performance is substandard and after the teacher has not admitted 
substandard performance. 
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110 As no investigation had been conducted in the manner required by s 79(5) of the PSM Act, it is my opinion that it would not be 
appropriate to quash the decision the subject of this appeal to hear and determine on the merits whether Mr Guretti's 
employment as a teacher was substandard prior to the termination of his employment.  The reason why I am of this opinion is 
that the Commissioner did not err in finding that Mr Guretti was not afforded an opportunity of improving his performance 
after the allegation of substandard performance was put to him. 

111 In any event, the purported 'investigation' by Ms Bhar and the assessment by Ms Cattaway (if capable of being regarded as in 
investigation) were flawed.  After Mr Guretti was notified that Ms Cattaway regarded his performance as substandard he was 
not provided with the analysis or the particulars of the fact which Ms Cattaway relied upon in her determination made in 
June 2012 that his performance was substandard.  The letter sent to Mr Guretti on 11 June 2012 contains no factual particulars 
of substandard performance.  The particulars were contained in notes made by Ms Cattaway in the document dated 2 July 2012 
(exhibit Education 19, AB 531 - 537).  Mr Guretti was not provided with this document or any document to comment on 
during the 'investigation' conducted by Ms Bhar or during Ms Cattaway's assessment of Mr Guretti's performance. 

112 For these reasons, I am of the opinion that an order should be made to dismiss the appeal. 
BEECH C.C. 
113 I have had the advantage of reading in draft form the reasons for decision of Her Honour the Acting President.  I agree with 

those reasons and have nothing to add. 
HARRISON C 
114 I have had the benefit of reading the reasons for decision of her Honour, the Acting President.  I agree with those reasons and 

have nothing to add. 
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Order 
This appeal having come on for hearing before the Full Bench on 18 November 2013, and having heard Mr D Matthews (of 
counsel) on behalf of the appellant and Mr S Millman (of counsel) and with him Mr D Stojanoski (of counsel) on behalf of the 
respondent, and reasons for decision having been delivered on 4 February 2014, the Full Bench, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby orders — 

THAT the appeal be and is hereby dismissed.  
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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Order 
The respondent's application to dismiss the appellant's appeal for want of prosecution having come on for hearing before the Full 
Bench on 14 November 2013, and having heard Mr P King, as agent, on behalf of the appellant, and Mr A Dzieciol (of counsel) on 
behalf of the respondent, the Full Bench hereby — 

1. ORDERS that the appellant lodge three appeal books and serve one appeal book by close of business on 
Monday, 9 December 2013. 

2. DECLARES that if the appellant has not complied with order (1) of this order the Full Bench will issue an order 
dismissing the appeal for want of prosecution. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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CatchWords : Industrial Law (WA) - Application pursuant to s 62(2) of the Industrial Relations Act 1979 
(WA) for the Full Bench to authorise registration of alteration to registered Rules - 
Qualification for membership rule - Technical officers and their supervisors at Zoological 
Parks Authority - Statutory criteria satisfied - Application granted 

Legislation : Industrial Relations Act 1979 (WA) s 6, s 6(ag), s 6(e), s 55(4), s 55(4)(a), s 55(4)(b) 
s 55(4)(c), s 55(4)(d), s 55(5), s 62(2), s 62(4) 

Result : Order made 
Representation: 
Applicant  : Ms S Van der Merwe 
 

Reasons for Decision 
THE FULL BENCH: 
Introduction 
1 This application was filed on 15 November 2013 and is made pursuant to s 62(2) of the Industrial Relations Act 1979 (WA) 

(the Act).  The applicant, as a registered organisation under the Act, seeks the authorisation of the Full Bench for the Registrar 
to register an alteration to its qualification for membership rule. 

2 The alteration sought by the applicant to Rule 6 - Membership is to insert into r 6 , a new r 6(b)(iv) to provide: 
Notwithstanding the proviso in rule 6(b)(i), technical officers and their supervisors employed in zoological or veterinary 
nursing functions by the Zoological Parks Authority [its transferee, transmittee, assignee or successor, however described] 
shall be eligible for membership of the Civil Service Association of Western Australia Incorporated. 

3 The application is made because the applicant wishes to add a new category of membership – zoo keepers and veterinary 
nurses employed by the Zoological Parks Authority (the Authority) or its successor.  The Authority, in association with the 
Department of Commerce, intends to reclassify the positions of zoo keepers and veterinary nurses to technical officers either in 
zoology or veterinary nursing functions.  To do so they will bring these positions under classifications under the Government 
Officers Salaries, Allowances and Conditions Award 1989 (the Award) and the Public Service and Government Officers 
General Agreement 2011 (the General Agreement).  If this is done, the persons employed in the classifications covered by the 
proposed change to the eligibility rules of the applicant will receive improved conditions of employment.  To bring these 
officers under the Award and the General Agreement, union coverage must change from United Voice to the applicant.  At the 
present time, the wages and conditions of the employees covered by this proposed rule change are set out in the Zoological 
Parks Authority (Operations) Agreement 2010. 

4 The application was unopposed.  At the conclusion of oral submissions made on behalf of the applicant on 16 April 2014, the 
Full Bench informed the applicant that the application would be granted.  On 16 April 2014, an order was made that the 
Registrar be authorised to register the alteration to the rules of the applicant as published in the Industrial Gazette on 
24 December 2014.  The reasons for granting the order are as follows. 

The Applicant's rules about Alteration 
5 Pursuant to s 62(4) of the Act, the requirements of s 55(4) of the Act must be complied with before the Full Bench can approve 

a rule alteration application.  Section 55(4) of the Act provides that the Full Bench shall refuse an application by the 
organisation under this section unless it is satisfied that –  

(a) the application has been authorised in accordance with the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the members —  

(i) of the intention of the organisation to apply for registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or any of 

them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members have been 
afforded a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the case 

may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar has 

authorised or approved the making of the application and the proposed rules; 
and 

(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 
proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
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and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the election. 
Statutory Requirements Met 
6 The first requirement in s 55(4)(a) of the Act is that the Full Bench shall refuse the rule alteration application unless it has been 

authorised by the organisation in accordance with its rules.  The authority to alter the rules of the applicant is found in r 9.  
Rule 9 provides: 

9 - ALTERATION OF CONSTITUTION 
(a) No amendment, addition to, variation, rescission, or substitution of this Constitution and Rules shall be made 

unless: 
(i) it has been passed by a majority of two thirds of the members eligible to vote and voting at a special 

general meeting convened for the purpose of considering such changes, provided that the quorum for such 
a meeting shall be one percent (1%) of financial members at the date of calling the meeting, or  

(ii) it has been approved by a simple majority of members voting in a referendum conducted in accordance 
with Rule 21, or 

(iii) it has been passed by a majority of two thirds of the members of the Council in attendance and voting at a 
meeting of the Council, provided that notice of the proposed amendment, addition to, variation, rescission, 
or substitution has been posted or emailed to each Council member, at least twenty one (21) days prior to 
the meeting: 

and unless a notice of the proposed alteration and the reasons therefore, is advertised on the Union's website, or by 
other means made accessible to the membership. 

(b) Should a special general meeting convened in accordance with sub-rule 9(a)(i) lapse for want of a quorum, the 
proposed changes shall be considered by the next meeting of Council, in accordance with sub-rule 9(a)(iii). 

(c) (i) In the notice to members referred to in subrule (a) members are to be informed that they or any of them 
may object to the proposed alteration by forwarding a written objection to the Registrar to reach him no 
later than 21 days after the date of receipt of the notice. 

(ii) In the notice to members referred to in subrule (a) and with respect to any proposed alteration of the rule 
relating to the qualification of persons for membership of the union, members are to be informed that they 
or any of them may object to making of the application for the proposed alteration and/or object to the 
proposed alteration by forwarding a written objection to the Registrar to reach him no later than 21 days 
after the date of receipt of the notice. 

(d) No alteration to any of the rules of the Association shall be or become effective until the Registrar has given to the 
Association a certificate that the alteration has been registered. 

(e) Any amendment, addition, variation, recession or substitution to the Constitution and Rules shall be published in 
the Civil Service Journal upon receipt by the Association from the Registrar of the certificate referred to in 
subrule (d) of this rule. 

7 This application is brought under r 9(a)(iii).  The facts supporting the applicant's submissions that it has complied with 
r 9(a)(iii) and the statutory requirements of the Act, are set out in a statutory declaration made by Ms Toni Beverley 
Walkington, the General Secretary of the applicant.  The evidence of Ms Walkington in her statement and attached documents 
establishes the following relevant matters: 

(a) On 26 March 2013 Ms Walkington received an email from Mr Pat O'Donnell, Acting Assistant Secretary of 
United Voice, in which he stated: 

United Voice has agreed for the Zoo keepers and Vet Nurses at Perth Zoo to transition to GOSAC.  The 
remaining Cleaners, Horticulture and Maintenance workers are transitioning to the (United Voice) 
Miscellaneous Government Agreement. 
We have also advised commerce that we do not oppose the CSA taking any necessary steps to allow for 
coverage of Vet Nurses and Keepers. 

(b) Notice of proposed amendment was given by a letter dated 20 June 2013 to all members of Council.  The letter set 
out the text of the proposed new sub-Rule 6(b)(iv).  The letter also set out the reasons for the proposed change and 
the resolutions to be considered by Council. 

(c) Minutes of a meeting of Council held on 24 July 2013 record that: 
(i) A quorum was present at the meeting of Council held on 24 July 2013 as 22 members of the Council were 

present and eight members provided their apologies. 
(ii) A resolution to add to the rules a new r 6(b)(iv) was carried by a two-thirds majority.  A resolution 

authorising the General Secretary of the applicant to apply to the Commission to amend the rules was also 
carried by a two-thirds majority. 

(d) The minutes of the Council meeting held on 24 July 2013 were confirmed at a meeting of Council held on 
28 August 2013. 

8 Rule 9(a) of the rules of the applicant also requires that the notice of proposed alteration and the reasons therefore is to be 
advertised on the Union's website, or by other means made accessible to the membership.  In a statutory declaration made on 
20 March 2014 by Mark Finnegan, the Coordinator of Membership Services of the applicant, he states that on 28 January 2014 
he arranged for a notice to be placed on the applicant's website.  The notice stated that on 24 July 2013 the Council approved a 
rule change to cover technical officers and their supervisors employed in zoological or veterinary nursing functions.  The 
notice also stated that United Voice had agreed to the change of classifications and that the staff will be employed under 
GOSAC conditions.  The notice set out the proposed addition of new r 6(b)(iv) and informed the members that an application 
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to alter the membership rule had been filed in the Commission and that members seeking to object to the proposed rule change 
should write to the Commission within 21 days of the receipt of this notice (Tuesday, 28 January 2014).   

9 Mr Finnegan in his statutory declaration also stated that as far as he is aware there had been no objection lodged with the 
Registrar or with the applicant. 

10 The Full Bench is satisfied that: 
(a) there was a quorum present at the meeting on 24 July 2013.  Rule 12(j)(iii) provides that a quorum for a Council 

Meeting is a 'majority of those entitled to attend and vote at the meeting'.  Twenty-two Council members attended 
the meeting at the time the resolution was carried by 2/3 majority.  The number of members of Council is 
determined by operation of r 12(a)(vi) which provides that the Council includes Councillors: 'who are members of 
the electorate they represent, elected by the financial members in such electorate'; 

(b) the resolutions set out in the notice to the members of Council in the letter dated 20 June 2013 were the same as 
the resolutions passed by the Council on 24 July 2013; 

(c) when the resolution was passed by the members of Council that r 9(a)(iii) was complied with as: 
(i) Notice of the amendment was given to the members of Council 21 days prior to the meeting of council 

held on 24 July 2013; 
(ii) The resolution was passed by a majority of two-thirds of the members of Council present at the meeting 

on 24 July 2013; 
(iii) Notice of the proposed alteration and reasons therefore was advertised on the applicant's website; and 

(d) section 55(4)(b), s 55(4)(c) and s 55(4)(d) of the Act has been complied with as adequate notice of the proposed 
change to the rules was given to the members and that they have had a reasonable opportunity to make an 
objection to the change.  It is notable that no objection has been forthcoming. 

11 The final requirement the Full Bench must consider in this matter arises under s 55(5) of the Act.  Pursuant to s 55(5), unless 
the Full Bench is satisfied that there is good reason, consistent with the objects prescribed in s 6 of the Act, it must refuse an 
application by an organisation to alter its rules, if the alteration would enable the organisation to enrol as members, persons 
who are eligible to be members of another organisation.  This issue is squarely raised in this application as the rules of United 
Voice enable it to enrol as members, persons who are the subject of this application.  Section 6(e) of the Act provides that one 
of the principal objects of the Act is 'to encourage the formation of representative organisations of employers and employees 
and their registration under this Act and to discourage, so far as practicable, overlapping of eligibility for membership of such 
organisations'.  Overlapping eligibility should be discouraged so far as practicable to avoid demarcation disputes between 
registered organisations. 

12 After considering all of the contents of the documents filed in this matter the Full Bench was satisfied when making the order 
to authorise alteration of the applicant's rules, that there was good reason to do so consistent with the objects prescribed in s 6 
of the Act.  The reasons why the Full Bench made this finding were: 

(a) there is no prospect of any demarcation dispute arising in the future with any other registered organisation in 
respect of the occupational group the subject of this application.  No such dispute has arisen, nor should it arise in 
the future as United Voice has given an unequivocal undertaking that it supports the application for the change to 
the eligibility rules to enable the applicant to enrol as members technical officers employed in zoological or 
veterinary nursing functions by the Authority and any successors; and 

(b) the proposed rule change is consistent with object s 6(ag) of the Act, which provides that the provisions of the Act 
should be utilised to encourage employers, employees and organisations to reach agreements that are appropriate 
to the needs of enterprises and employees in those enterprises. 
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Result Order issued 
Appearances 
Applicant Ms S Van der Merwe 
 

Order 
This matter having come on for hearing before the Full Bench on Wednesday, 16 April 2014, and having heard Ms S Van der 
Merwe on behalf of the applicant, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders that — 

The Registrar is hereby authorised to register the alterations to the rules of the applicant as published in the Western 
Australian Industrial Gazette on 24 December 2013; (2013) 93 WAIG 1866. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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CatchWords : Industrial Law (WA) - Application pursuant to s 71 for declaration relating to qualifications 
of persons for membership of a State branch of a Federal organisation and offices that exist 
within the branch - Application to alter rules of an organisation to enable the holders of an 
office in the counterpart Federal body to hold an office in a State organisation 

Legislation : Industrial Relations Act 1979 (WA) s 55(4), s 55(4)(b), s 55(4)(c), s 55(4)(d), s 55(4)(e),, 
s 55(5), s 56(1), s 62, s 62(2), s 62(4), s 71, s 71(2), s 71(4), s 71(5), s 71(5)(a) 

Result : Order and Declaration made 
Representation: 
Applicant : Mr J Walker, Mr J Welch and Mr A Smith 
 

Case(s) referred to in reasons: 
Re Western Australian Prison Officers' Union of Workers [2014] WAIRC 00006; (2014) 94 WAIG 62 

Reasons for Decision 
THE FULL BENCH: 
Introduction 
1 The Full Bench has before it two applications made under the Industrial Relations Act 1979 (WA) (the Act). 
2 In FBM 2 of 2014, the applicant (the State organisation) seeks the following declarations: 

(a) A declaration pursuant to section 71 of the Industrial Relations Act 1979 (WA) (the Act) that the Community and 
Public Sector Union [sic], SPSF Group, Western Australian Prison Officers' Union Branch is the counterpart 
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Federal body (the counterpart Federal body) of the Western Australian Prison officers' [sic] Union of Workers 
(the State Organisation). 

(b) A declaration pursuant to section 71(2) of the Act the rules of the counterpart Federal body relating to the 
qualification of persons for membership are the same as or deemed to be the same as the qualifications of persons 
for membership within the State Organisation; and 

(c) A declaration pursuant to section 71(4) of the Act that the officers [sic] within the counterpart Federal body are 
the same as or deemed to be the same as the offices within the State Organisation. 

3 In FBM 11 of 2013, the State organisation makes an application pursuant to s 62(2) and s 71(5)(a) of the Act to insert a new 
r 14A between r 14 and r 15 of the rules of the State organisation.  The proposed rule is as follows: 

(1) Each office within the Union may, from such time as the State Council may determine, be held by the person 
who, in accordance with the rules of the Community and public Sector Union, in respect of the CPSU, the 
Community public Sector Union, SPSF Group, Western Australian Prison Officers' Union Branch, holds the 
corresponding office in that body. 

(2) Where each officer of the Western Australian Prison Officers' Union of Workers is held in accordance with 
subsection (1) of this rule then the provisions in these rules relating to elections no longer apply. 

(3) This Rule does not affect the State Council's right pursuant with these Rules to expel the holder of an office of the 
Union. 

4 Pursuant to s 62(2) of the Act, the Full Bench must authorise an alteration to the rules of an organisation if it relates to a matter 
referred to in s 71(2) or s 71(5) of the Act.  Under s 71(5)(a) of the Act, the rules of a State organisation can be altered pursuant 
to s 62 to provide that each office in the State organisation may, from time to time as the committee of management of the 
State organisation may determine, be held by the person who in accordance with the rules of the State organisation's 
counterpart Federal body, holds the corresponding office in that body. 

FBM 2 of 2014 
5 The State organisation is a registered organisation representing prison officers within the State of Western Australia.  It has 

entered into an arrangement to create a counterpart Federal body by forming a Western Australian Prison Officers' Union 
Branch of the CPSU group of the Community and Public Sector Union.  It has done this to protect and foster the interests of its 
members.  It will have access to the Federal industrial system to represent the interests of current and future members who are 
national system employees within the Prison Service in the State of Western Australia. 

6 On 4 November 2013, Fair Work Commission approved the creation of a Federal Branch of the Western Australian Prison 
Officers' Union by making amendments to the CPSU, the Community and Public Sector Union; Chapter C - SPSF Group 
Rules by creating a new Schedule B - SPSF Group Rules for the Western Australian Prison Officers' Union (WAPOU) Branch:  
090V-SPSF. 

7 The State organisation seeks a declaration pursuant to s 71(2) of the Act to facilitate the orderly and efficient administration 
and coordination of the State organisation and its counterpart Federal body.  A certificate will also enable it to make an 
agreement with its Federal organisation relating to the management and control of funds. 

8 Section 71 of the Act provides:   
(1) In this section — 

Branch means the Western Australian Branch of an organisation of employees registered under the Fair Work 
(Registered Organisations) Act 2009 (Commonwealth); 
counterpart Federal body, in relation to a State organisation, means a Branch the rules of which — 
(a) relating to the qualifications of persons for membership; and 
(b) prescribing the offices which shall exist within the Branch, 
are, or, in accordance with this section, are deemed to be, the same as the rules of the State organisation relating to 
the corresponding subject matter; and 
State organisation means an organisation that is registered under Division 4 of Part II. 

(2) The rules of the State organisation and its counterpart Federal body relating to the qualifications of persons for 
membership are deemed to be the same if, in the opinion of the Full Bench, they are substantially the same. 

(3) The Full Bench may form the opinion that the rules referred to in subsection (2) are substantially the same 
notwithstanding that a person who is — 
(a) eligible to be a member of the State organisation is, by reason of his being a member of a particular class 

of persons, ineligible to be a member of that State organisation's counterpart Federal body; or 
(b) eligible to be a member of the counterpart Federal body is, for the reason referred to in paragraph (a), 

ineligible to be a member of the State organisation. 
(4) The rules of a counterpart Federal body prescribing the offices which shall exist in the Branch are deemed to be 

the same as the rules of the State organisation prescribing the offices which shall exist in the State organisation if, 
for every office in the State organisation there is a corresponding office in the Branch. 

(5) Where, after the coming into operation of this section — 
(a) the rules of a State organisation are altered pursuant to section 62 to provide that each office in the State 

organisation may, from such time as the committee of management of the State organisation may 
determine, be held by the person who, in accordance with the rules of the State organisation's counterpart 
Federal body, holds the corresponding office in that body; and 
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(b) the committee of management of the State organisation decides and, in the prescribed manner notifies the 
Registrar accordingly, that from a date specified in the notification all offices in the State organisation will 
be filled in accordance with the rule referred to in paragraph (a), 

the Registrar shall issue the State organisation with a certificate which declares — 
(c) that the provisions of this Act relating to elections for office within a State organisation do not, from the 

date referred to in paragraph (b), apply in relation to offices in that State organisation; and 
(d) that, from that date, the persons holding office in the State organisation in accordance with the rule 

referred to in paragraph (a) shall, for all purposes, be the officers of the State organisation, 
and the certificate has effect according to its tenor. 

(6) A State organisation to which a certificate issued under this section applies may, notwithstanding any provision in 
its rules to the contrary, make an agreement with the organisation of which the State organisation's counterpart 
Federal body is the Branch, relating to the management and control of the funds or property, or both, of the State 
organisation. 

(7) Where a memorandum of an agreement referred to in subsection (6) is — 
(a) sealed with the respective seals of the State organisation and the other organisation concerned; and 
(b) signed on behalf of the State organisation and the other organisation by the persons authorised under their 

respective rules to execute such an instrument; and 
(c) lodged with the Registrar, 
the Full Bench may, if it is satisfied that the terms of the agreement are not detrimental to the interests of persons 
who are eligible to be members of the State organisation and of its counterpart Federal body and will not prevent 
or hinder the State organisation from satisfying any debt or obligation howsoever arising, approve the agreement. 

(8) Where the Full Bench approves an agreement under subsection (7) the Registrar shall — 
(a) register the memorandum as an alteration to the rules of the State organisation; and 
(b) amend, where necessary, the certificate issued to the State organisation under subsection (5) by declaring 

that the State organisation is, from the date of registration of the memorandum, exempted from 
compliance with such provisions of this Act and to such an extent as the Full Bench may, having regard to 
the terms of the memorandum, direct; and 

(c) notify the State organisation in writing of the matters referred to in paragraphs (a) and (b). 
(9) After the issue to a State organisation of a certificate or an amended certificate under this section — 

(a) the rule referred to in subsection (5)(a) and a memorandum registered under subsection (8)(a) shall not be 
altered unless the alteration is approved by the Full Bench; and 

(b) an alteration to any rule of the State organisation other than the rule referred to in paragraph (a) may be 
registered by the Registrar if he is satisfied that the rule as so altered is the same as a rule of the State 
organisation's counterpart Federal body; and 

(c) every member of the State organisation's counterpart Federal body who is eligible to be a member of the 
State organisation shall, for all the purposes of this Act and of any award, industrial agreement or order, 
be deemed to be a member of the State organisation. 

(10) Before granting approval to an alteration of the rule or memorandum referred to in subsection (9)(a), the Full 
Bench may require compliance by the State organisation with such conditions as the Full Bench considers 
appropriate. 

9 This is the second application that the State organisation has made for declarations pursuant to s 71 of the Act.  The first 
application was FBM 10 of 2013, which was heard by the Full Bench on 16 December 2013.  On 13 January 2014, the Full 
Bench issued a decision dismissing FBM 10 of 2013:  [2014] WAIRC 00006; (2014) 94 WAIG 62. 

10 In its reasons for decision in Re Western Australian Prison Officers' Union of Workers in FBM 10 of 2013, the Full Bench 
found that the qualifications for persons for membership of the State organisation and its counterpart Federal body were 
substantially the same:  [8] to [11].  However, it found after considering the functions and powers of each of the offices in the 
State organisation and the counterpart Federal body it was unable to make a finding that each of the offices could be said to be 
the same or deemed to be the same.  In particular, it found that the offices of President and Branch President could not be 
deemed to be the same:  [28] to [34].  Nor could it find that the followings offices could be said to be the same or deemed to be 
the same: 

(a) the offices of Vice-President and Branch Vice-President:  [35] to [38]; 
(b) the offices of Treasurer and Branch Treasurer: [46] to [49]; and 
(c) the offices of Executive Members and Branch Executive Members:  [50] to [52]. 

11 After FBM 10 of 2013 was dismissed by the Full Bench, the State organisation made an application to the Registrar of this 
Commission to alter the powers, functions and duties of each of its offices in APPL 10 of 2014.  The alterations sought to 
change the functions and powers prescribed for each of the offices of the State organisation to be the same as the functions and 
powers prescribed for each of the offices of its counterpart Federal body.  These alterations to the rules of the State 
organisation were registered by the Registrar on 4 April 2014.  The changes made were to rules 19, 20, 21, 21A, 22 and 23 
which set out the functions and powers of the President, Vice-President, Secretary, Assistant Secretary, Treasurer and three 
Executive Members. 
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12 Having regard to the alterations to the rules of the State organisation which were registered by the Registrar of the Commission 
on 4 April 2014, each member of the Full Bench was satisfied that for each office in the State organisation there is a 
corresponding office in the Branch.  For these reasons, the following declarations in FBM 2 of 2014 were made on 1 May 
2014: 

(a) CPSU, the Community and Public Sector Union, SPSF Group, Western Australian Prison Officers' Union Branch 
is the counterpart Federal body (the counterpart Federal body) of the Western Australian Prison Officers' Union of 
Workers (the State Organisation). 

(b) The rules of the State Organisation and its counterpart Federal body relating to the qualification of persons for 
membership are deemed to be the same. 

(c) The rules of the counterpart Federal body prescribing the offices that exist in the counterpart Federal body are the 
same as the offices that exist in the State Organisation. 

FBM 11 of 2013 
13 Section 62(2) of the Act prohibits the Registrar from registering any alteration to the rules of an organisation that is a matter 

referred to in s 71(5) of the Act unless so authorised by the Full Bench.  Pursuant to s 62(4) of the Act, the requirements of 
s 55(4) of the Act must be complied with before the Full Bench can approve a rule alteration application.  Section 55(4) of the 
Act provides that the Full Bench shall refuse an application by the organisation unless it is satisfied that: 

(4) Notwithstanding that an organisation complies with section 53(1) or 54(1) or that the Full Bench is satisfied for 
the purposes of section 53(2) or 54(2), the Full Bench shall refuse an application by the organisation under this 
section unless it is satisfied that — 
(a) the application has been authorised in accordance with the rules of the organisation; and 
(b) reasonable steps have been taken to adequately inform the members — 

(i) of the intention of the organisation to apply for registration; and 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or 

any of them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members 
have been afforded a reasonable opportunity to make such an objection; and 

(c) in relation to the members of the organisation — 
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the 

case may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar 

has authorised or approved the making of the application and the proposed rules; 
and 

(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 
proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office — 
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the 
election. 

14 The first matter about which the Full Bench must be satisfied is the proposed rule alteration must be authorised by the 
organisation in accordance with its rules.  The authority to alter the rules of the State organisation is found in r 34.  Rule 34 
provides: 

Subject to the provisions of the Act: 
(1) The rules of the Union may be altered, added to or amended by resolution of an Annual General Meeting, a 

General Meeting or a Special General Meeting. 
(2) The notice convening such a meeting shall specify the purpose of the meeting and the Secretary shall cause a copy 

of the proposed alterations or additions or amendments and reasons therefore to be forwarded to each prison 
institution, Branch representative and reasonable steps shall be taken to inform members of the proposal. 

(3) In the notice referred to in Sub-Rule 2, members are to be informed that they or any of them may object to the 
proposed alteration by forwarding a written objection to the Industrial Registrar to reach him no later than 21 days 
after the date of receipt of the notice.  Members may raise the objection at the meeting convened to approve such 
changes and/or may forward a written objection to the State Executive. 

(4) In the notice referred to in Sub-Rule 2 and with respect to any proposed alteration of the rule relating to the 
qualification of persons for membership of the union, members are to be informed that they or any of them may 
object to the making of the application for the proposed alteration and/or object to the proposed alteration by 
forwarding a written objection to the Industrial Registrar to reach him no later than 21 days after the date of 
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receipt of the notice.  Members may also raise the objection at the meeting convened to approve such changes 
and/or may forward a written objection to the State Executive. 

(5) No alteration to any Rules of the Union shall become effective until the Registrar has given to the Union a 
certificate that the alteration has been registered. 

15 The facts supporting the application to authorise the addition of new r 14A are set out in a statutory declaration made on 
2 December 2013 by Andrew James Smith, the Acting Secretary of the State organisation.  The evidence of Mr Smith in the 
documents attached to his statutory declaration establishes the following relevant matters: 

(a) On 26 June 2013, the State organisation's State Council resolved for the Secretary to bring forward a rule change 
to allow the State Council to determine that a person elected to hold an office in accordance with the rules of the 
counterpart Federal body be held to be the same office in the State organisation. 

(b) On 17 July 2013, as required by r 34(2) of the rules of the State organisation, Mr Smith sent a notice in the form 
of a circular to all Union Delegates and workplaces, and a further notice by way of email to each member of the 
State organisation, both at work and to all private email addresses held by the State organisation.  The circular and 
emails attached a notice of a special general meeting to be held on 25 July 2013 at the office of the State 
organisation.  The purpose of the meeting was set out in the notice.  The members were informed that the meeting 
was to consider the new proposed r 14A.  The reasons for altering the rules to insert a new r 14A were clearly set 
out in the notice.  Members were also informed in the notice that they could raise objections at the meeting or in 
writing to the State Union Executive, or they could also write to the Registrar of the Commission outlining 
objections no later than 21 days after the date of receipt of the notice. 

(c) Rule 29 of the rules of the State organisation also requires the State Executive to notify all members of any special 
general meeting by notice published in The West Australian newspaper at least seven days prior to such meeting.  
On Thursday, 18 July 2013, in compliance with this rule, a notice was placed in The West Australian newspaper 
providing details of the special general meeting, the reason for the proposed rule change and a copy of the 
proposed rule. 

(d) The minutes of the special general meeting held on 25 July 2013 record that 33 members attended the special 
general meeting.  Pursuant to r 29, a quorum of 20 members forms a quorum including counting of the Secretary.  
Consequently, the quorum requirement was met. 

(e) The minutes of the special general meeting held on 25 July 2013 record that a motion was carried that the rules of 
the State organisation be amended by creating the new r 14A.  A motion was also carried that the Secretary be 
authorised to make an application to the Commission to amend the rules of the State organisation at a time that 
coincides with the State organisation's s 71 certificate application. 

(f) No objection to the rule change has been received by the State organisation State Executive. 
16 Having regard to this evidence, the Full Bench was satisfied that the application to alter the rules of the State organisation had 

been authorised in accordance with its rules. 
17 No objections were received to the proposed amendment by the State organisation or by the Commission. 
18 For these reasons, we were satisfied that s 55(4)(b), s 55(4)(c) and s 55(4)(d) of the Act have been complied with.  We were 

also satisfied that the requirements of s 55(5) of the Act do not arise as the proposed rule changes do not change or seek to alter 
in any way the eligibility of persons eligible to be members of the organisation.  Section 55(4)(e) and s 56(1) of the Act relate 
to procedural rules for the elections for election for office, including secret ballots.  These are matters that do not arise in this 
application. 

19 For these reasons, the Full Bench made the following order in FBM 11 of 2013 on 1 May 2014: 
The Registrar is hereby authorised to register the alteration to the rules of the applicant by inserting new rule 14A 
between rule 14 and rule 15 as follows: 

(1) Each office within the Union may, from such time as the State Council may determine, be held by the 
person who, in accordance with the rules of the Community and public Sector Union, in respect of the 
CPSU, the Community public Sector Union, SPSF Group, Western Australian Prison Officers' Union 
Branch, holds the corresponding office in that body. 

(2) Where each officer of the Western Australian Prison Officers' Union of Workers is held in accordance 
with subsection (1) of this rule then the provisions in these rules relating to elections no longer apply. 

(3) This Rule does not affect the State Council's right pursuant with these Rules to expel the holder of an 
office of the Union. 

20 We note that there are typographical errors in the description of the counterpart Federal body in proposed r 14A.  The Full 
Bench, however, has no power to alter the form of any proposed rule that has been authorised in accordance with the rules of 
an organisation.  We also note that the State organisation undertook to take steps in due course to alter r 14A to correct the 
name of the counterpart Federal body. 
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2014 WAIRC 00361 
APPLICATION FOR DECLARATION PURSUANT TO SECTION 71 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DATE THURSDAY, 1 MAY 2014 
FILE NO. FBM 2 OF 2014 
CITATION NO. 2014 WAIRC 00361 
 

Result Declaration issued 
Appearances 
Applicant Mr J Walker, Mr J Welch and Mr A Smith 
 

Declaration 
This matter having come on for hearing before the Full Bench on 1 May 2014, and having heard Mr J Walker, Mr J Welch and 
Mr A Smith on behalf of the applicant, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby declares that — 

(a) CPSU, the Community and Public Sector Union, SPSF Group, Western Australian Prison Officers' Union 
Branch is the counterpart Federal body (the counterpart Federal body) of the Western Australian Prison 
Officers' Union of Workers (the State Organisation). 

(b) The rules of the State Organisation and its counterpart Federal body relating to the qualification of persons for 
membership are deemed to be the same. 

(c) The rules of the counterpart Federal body prescribing the offices that exist in the counterpart Federal body are 
the same as the offices that exist in the State Organisation. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 

2014 WAIRC 00362 
APPLICATION PURSUANT TO S.62 - ADDITION OF NEW RULE - 14A - COUNTERPART FEDERAL BODY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 

CHIEF COMMISSIONER A R BEECH 

COMMISSIONER S J KENNER 

DATE THURSDAY, 1 MAY 2014 

FILE NO. FBM 11 OF 2013 

CITATION NO. 2014 WAIRC 00362 
 

Result Order made 
Appearances 
Applicant Mr J Walker, Mr J Welch and Mr A Smith 
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Order 

This matter having come on for hearing before the Full Bench on 1 May 2014, and having heard Mr J Walker, Mr J Welch and 
Mr A Smith on behalf of the applicant, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders that — 

The Registrar is hereby authorised to register the alteration to the rules of the applicant by inserting new rule 14A 
between rule 14 and rule 15 as follows:   

14A - COUNTERPART FEDERAL BODY 

(1) Each office within the Union may, from such time as the State Council may determine, be held by the 
person who, in accordance with the rules of the Community and public Sector Union, in respect of the 
CPSU, the Community public Sector Union, SPSF Group, Western Australian Prison Officers' Union 
Branch, holds the corresponding office in that body. 

(2) Where each officer of the Western Australian Prison Officers' Union of Workers is held in accordance 
with subsection (1) of this rule then the provisions in these rules relating to elections no longer apply. 

(3) This Rule does not affect the State Council's right pursuant with these Rules to expel the holder of an 
office of the Union.   

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 

 

FULL BENCH—Unions—Cancellation of registration— 

2014 WAIRC 00373 
APPLICATION TO CANCEL THE REGISTRATION OF SALES REPRESENTATIVES' AND COMMERCIAL TRAVELLERS' 

GUILD OF W.A. INDUSTRIAL UNION OF WORKERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 

CITATION : 2014 WAIRC 00373 

CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 CHIEF COMMISSIONER A R BEECH 

 COMMISSIONER J L HARRISON 

HEARD : THURSDAY, 10 APRIL 2014 

DELIVERED : TUESDAY, 6 MAY 2014 

FILE NO. : FBM 1 OF 2014 

BETWEEN : THE REGISTRAR 

Applicant 

AND 

SALES REPRESENTATIVES' AND COMMERCIAL TRAVELLERS' GUILD OF W.A. 
INDUSTRIAL UNION OF WORKERS 

Respondent 
 

CatchWords : Industrial Law (WA) - Application by Registrar to cancel the registration of an organisation 
on grounds that the organisation has in the manner prescribed requested that its registration 
be cancelled 

Legislation : Industrial Relations Act 1979 (WA) s 65, s 66, s 73, s 73(12), s 73(12)(c), s 73(12a), 
s 73(13) 
Industrial Relations Commission Regulations 2005 (WA) reg 75, reg 75(2), reg 76 

Result : Order made 
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Representation: 
Applicant : Mr R Andretich (of counsel) and Ms S Hutchinson 
Respondent : Mr P F O'Keeffe, as agent 
Solicitors: 
Applicant : State Solicitor for Western Australia 

Case(s) referred to in reasons: 
The Registrar v Master Hairdressers' Association of WA, Industrial Union of Employers [2004] WAIRC 11936; (2004) 84 WAIG 

2190 
Reasons for Decision 

THE FULL BENCH: 
The application and the requirements of the Act 
1 This is an application to cancel the registration of the Sales Representatives' and Commercial Travellers' Guild of W.A. 

Industrial Union of Workers (the union).  The application came before the Full Bench pursuant to s 73(12)(c) of the Industrial 
Relations Act 1979 (WA) (the Act).   

2 Section 73(12)(c) of the Act provides that the Full Bench shall cancel the registration of an organisation if it is satisfied on the 
application of the Registrar that the organisation has, in the manner prescribed, requested that its registration be cancelled.  
Pursuant to s 73(12a) of the Act, the Registrar is required to make an application under s 73(12) in every case where it appears 
to her that there are sufficient grounds for doing so.  Section 73(13) also provides that proceedings for the cancellation of the 
registration of an organisation, or any of its rights under the Act, shall not be instituted otherwise than under s 73. 

3 Pursuant to reg 75 of the Industrial Relations Commission Regulations 2005 (WA) (the Regulations) any request by an 
organisation to cancel its registration must be made to the Registrar in the form of form 22.  The request must clearly state the 
grounds on which the request is made and contain sufficient evidence to satisfy the Registrar that the cancellation has the 
consent of the majority of the total number of members of the organisation. 

4 Regulation 76 of the Regulations provides for the procedure that the Registrar must comply with when an application to cancel 
the registration of an organisation is made under s 73(12) of the Act.  Regulation 76 provides: 

(1) Where an application is made by the Registrar under section 73(12) of the Act to cancel the registration of an 
organisation or association it is to be made in triplicate to the Full Bench in the form of Form 23. 

(2) The application is to state clearly the grounds on which it is made and the application is to be accompanied by a 
statutory declaration setting out the facts on which the Registrar relies. 

(3) The application is to be served on the organisation or association the registration of which is sought to be 
cancelled. 

(4) Where the respondent organisation or association intends to oppose the application, it must give notice of that 
objection in an approved form within 14 days of being served with the application, and otherwise the provisions 
of regulation 15 apply with respect to any such objection. 

(5) Where the respondent organisation or association intends to admit the facts (or any of them) on which the 
Registrar relies, it must, within 14 days of being served with the application, advise the Registrar in writing 
accordingly. 

(6) After the expiration of the time prescribed in subregulations (4) and (5) the Registrar is to ascertain from the 
President a date for hearing the application and, as soon as practicable after setting a hearing date, is to notify the 
organisation or association of the hearing. 

5 As required by reg 76, the Registrar filed an application on 5 March 2014, together with a statutory declaration made by the 
Registrar of the Commission, Susan Ivey Bastian, in which she sets out the facts on which she relies.  Also annexed to the 
application is a copy of a form 22 request by the union to cancel its registration filed on 21 November 2013.  

6 On 11 March 2014, the union filed a notice of answer and counter-proposal to the Registrar's application.  In the notice of 
answer the union stated that it admits all the facts contained in and relied upon in the application by the Registrar and supports 
the application to cancel its registration. 

7 If a Full Bench is satisfied on the application of the Registrar that an organisation has, in the manner prescribed, requested that 
its registration be cancelled, the Full Bench is required by the use of the mandatory word 'shall' in s 73(12) of the Act to cancel 
the registration of that organisation:  The Registrar v Master Hairdressers' Association of WA, Industrial Union of 
Employers [2004] WAIRC 11936; (2004) 84 WAIG 2190.  Thus, once the Full Bench is satisfied that the matters which are 
prescribed have been complied with then the Full Bench is required to grant the application as its decision is not discretionary. 

8 At the hearing of this matter, the application was unopposed by the union.  At the conclusion of the hearing on 10 April 2014, 
the Full Bench informed the parties that the grounds of the application had been made out and that an order would be made to 
cancel the registration of the union. 

9 On 10 April 2014, an order was made that the registration of the union be cancelled as and from 10 April 2014.  These reasons 
record why the Full Bench formed the opinion that the registration of the union should be cancelled. 

Background 
10 On 3 August 2012, Mr Joseph Warrington Bullock, the secretary of the union made an application to the President of the 

Commission in PRES 2 of 2012 for directions to: 
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(a) provide for an interim executive to manage the affairs of the union and to meet the payment of outstanding 
accounts including final audit; 

(b) deal with all matters necessary to wind the organisation up; and 
(c) disburse remaining funds. 

The grounds upon which the application was made were that the membership had fallen to three and the union was no longer 
financially viable, nor could it meet the quorum numbers for a general meeting or executive committee meeting.  In the 
schedule to the application made under s 66 it was stated that of the three current financial members, one was Mr Bullock, who 
is also the secretary of The Shop, Distributive and Allied Employees' Association of Western Australia (SDA).  The other two 
current financial members were Mr Ben Coccaro and Mr Carl Miller.  The application stated that: 

(a) both Mr Coccaro and Mr Miller are eligible to join the SDA and to continue their industrial coverage if they so 
wish.   

(b) Mr Coccaro and Mr Miller had been contacted regarding the application before the President under s 66 of the Act 
and had agreed to an application being made. 

11 In the application made under s 66 of the Act it was stated that: 
(a) The last election for offices of the union was held on 16 August 2010; 
(b) that r 54 of the rules of the union provides that the union shall not be dissolved unless the membership falls below 

15 or by ballot of the members, when a majority record their votes in favour of this course; and 
(c) as at 1 August 2012, the organisation had $22,605 in cash and deposits which was at time being audited and 

would be subject to audit fees. 
12 On 31 August 2012, the Acting President made the following order ([2012] WAIRC 00799; (2012) 92 WAIG 1654): 

1. An interim executive committee of management (committee) is established, constituted as follows: 
Secretary – Mr Joseph Warrington Bullock 
Committee person – Mr Ben Coccaro 
Committee person – Mr Carl Miller 

2. Until further order: 
(a) the committee shall exercise all the powers, functions and duties of the president, senior vice-president, 

junior vice-president, secretary, treasurer, trustees and committee under the rules; 
(b) without derogating from the powers conferred, the committee shall: 

(i) meet and decide whether or not an application should be made for deregistration of the union; 
(ii) if a decision is made to seek deregistration of the union: 

(A) manage the affairs of the union and meet the payment of outstanding accounts, including 
final audit; 

(B) deal with all matters necessary to wind the organisation up; 
(C) disburse remaining funds; 

(c) the committee shall have the power to appoint an auditor without the approval of an annual general 
meeting. 

3. Until further order, compliance with rules 19, 29, 30, 31, 36, 37, 38, 39, 40 and 41 is waived. 
4. There be liberty to apply to vary the terms of this order. 

The application before the Full Bench 
13 On 21 November 2013, the union filed a form 22 in which it made a request for cancellation of its registration.  The grounds 

for the request for cancellation were set out in a schedule.  The grounds upon which the request was made are that the number 
of members whose names are at present lawfully on the register of members kept by the union is three and that each of those 
members had at a meeting resolved to seek the cancellation/suspension of the union. 

14 In the schedule to the request it is stated that the interim committee of management of the union met on 18 September 2012 
and voted unanimously to direct the secretary to make application to the Registrar to deregister the union and to undertake such 
other incidental tasks necessary to allow for deregistration of the union.  The union also states in the request that the secretary 
had now completed all those tasks and, as such, has caused this request to be made. 

15 In the minutes of a meeting of the interim executive committee established by the Order made by the Acting President on 
31 August 2012, it is recorded that Mr Bullock, Mr Coccaro and Mr Miller were present and they resolved that the following 
action be taken: 

(a) the secretary of the union is to make application to the Registrar to deregister the union; 
(b) the secretary is directed to: 

(i) manage the affairs of the union and meet the payment of outstanding accounts, including final audit; 
(ii) deal with all matters necessary to wind the organisation up; and 
(iii) pay all accounts and disburse the remaining funds in the following manner: 

 an amount equal to the cost of seven years' membership of the Shop, Distributive and Allied 
Employees' Association of Western Australia to be paid on behalf of Ben Coccaro and Carl 
Miller; 

 any remaining funds to be paid to Unions WA; 
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(c) KPMG be appointed as auditors. 
16 On 20 January 2014, Mr Bullock made a statutory declaration in which he declared that pursuant to the resolutions carried at 

the meeting of the interim committee of management on 18 September 2012 that: 
(a) all outstanding accounts of the union have been paid, including the account for the final audit; 
(b) having finalised the financial affairs of the union, there are no outstanding matters to be dealt with in respect of 

the union; 
(c) all accounts and disbursement of the remaining funds have been paid in the following manner: 

(i) an amount equal to the cost of seven years' membership of the SDA was paid on behalf of Mr Coccaro 
and Mr Miller; 

(ii) all remaining funds, after settlement of all accounts and appropriate disbursements, have been paid to 
Unions WA; 

(d) KPMG have been appointed as auditors and they have prepared the final accounts of the union and that the fees 
for this service have been paid. 

17 On 25 September 2013, Mr Bullock filed the audited financial returns and statutory declaration for the financial period ending 
31 October 2012 as required by s 65 of the Act. 

18 The Registrar in her statutory declaration made on 5 March 2014, after considering the history of this matter and all of the 
documents filed on behalf of the union, stated that the: 

(a) terms of the order made by the Acting President and the requirements for dissolution of the union as set out in r 54 
of the rules of the union had been satisfied; and 

(b) cancellation has the consent of the majority the total number of members of the organisation as required by 
reg 75(2), as all three members of the organisation have consented to the deregistration of the union. 

19 The reason why the order was made by the Full Bench to cancel the registration of the union was because when regard was had 
to all of the evidence, the Full Bench was satisfied that the Registrar had correctly concluded that the request for cancellation 
had the consent of the majority of the members and that the union had, in the manner prescribed, requested that its registration 
be cancelled.  In particular, the Full bench was satisfied that the requirements of the rules of the union, the Act and the 
Regulations had been complied with. 

 
 

2014 WAIRC 00292 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-and- 
SALES REPRESENTATIVES' AND COMMERCIAL TRAVELLERS' GUILD OF W.A. 
INDUSTRIAL UNION OF WORKERS 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER J L HARRISON 

DATE THURSDAY, 10 APRIL 2014 
FILE NO. FBM 1 OF 2014 
CITATION NO. 2014 WAIRC 00292 
 

Result Application granted 
Appearances 
Applicant Mr R J Andretich (of counsel) and Ms S Hutchinson 
Respondent Mr P F O'Keeffe, as agent 
 

Order 
This matter having come on for hearing before the Full Bench on the 10th day of April 2014 and having heard Mr R J Andretich (of 
counsel) and Ms S Hutchinson on behalf of the applicant and Mr P F O'Keeffe as agent on behalf of the respondent, the Full Bench 
orders that:— 
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The registration of the Sales Representatives' and Commercial Travellers' Guild of W.A. Industrial Union of Workers be 
and is hereby cancelled as and from the 10th day of April 2014. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

NOTICES—Award/Agreement matters— 

2014 WAIRC 00398 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. A 1 of 2014 
APPLICATION FOR A NEW AWARD TITLED 

“WESTERN AUSTRALIAN PHARMACY ASSISTANTS AWARD 2014" 

NOTICE is given that an application has been made to the Commission, on 2 May 2014, by The Pharmacy Guild of Western 
Australia (Organisation of Employers) and others under the Industrial Relations Act 1979 for the above named Award. 

As far as relevant, those parts of the proposed Award which relate to area of operation and scope are published hereunder. 

1.3 AREA 

This Award shall operate throughout the State of Western Australia. 

1.4 SCOPE 

This Award shall apply to all workers engaged in classifications described in 5.2.1 of this Award in the community 
pharmacy industry and all employers employing those employees. 

The provisions of this Award shall be interpreted and applied so as not to discriminate against an employee on any 
grounds on which discrimination in work is unlawful under the Equal Opportunity Act 1984. 

… 

1.6 DEFINITIONS 

1.6.1 Association or union means the Shop, Distributive and Allied Employees Association, an industrial organisation of 
employees registered pursuant to the Industrial Relations Act 1979. 

… 

1.6.3 Community Pharmacy Industry means the industry where employers carry on businesses: 

(a) that are established either in whole or in part for the compounding or dispensing of prescriptions or vending any 
medicines or drugs; and  

(b) where any of the prescriptions, medicines or drugs referred to in clause 1.6.1 (a) hereof and any other goods 
may be sold by retail. 

--- 

5.2 Classification Process 

5.2.1 All employers are required to classify their employees according to the classification structure. Employers must advise 
their employees in writing of their classification and of any changes to their classification. 

(a) Pharmacy Assistant Level l is an employee who has commenced employment in a community pharmacy and 
is in the process of acquiring the competencies listed for a holder of Certificate 1 in Community Pharmacy, as 
determined from time to time by the National Quality Council or any successor thereto. 

(b) Pharmacy Assistant Level 2 is an employee who has acquired the competencies listed for a holder of 
Certificate II in Community Pharmacy, National Quality Council or any successor thereto. 

(c) Pharmacy Assistant Level 3 is an employee who has acquired the competencies listed for a holder of 
Certificate III in Community Pharmacy, as determined from time to time by the National Quality Council or 
any successor thereto and who is required by the employer to work at this level. A Pharmacy Assistant who is a 
holder of Certificate III in Community Pharmacy may be required to supervise Pharmacy Assistants at 
Competency levels 1 and 2. A Dispensary Assistant will be paid as Pharmacy Assistant Competency Level 3. A 
pharmacy assistant, who for the majority of their duties is assisting with extemporaneous preparations working 
in a compounding lab or compounding section of a community pharmacy, will be paid as Pharmacy Assistant 
Competency Level 3. 
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(d) Pharmacy Assistant Level 4 is an employee who has acquired the competencies listed for a holder of 
Certificate IV in Community Pharmacy and who is required by the employer to work at this level. A Pharmacy 
Assistant Competency level 4 may be required to supervise Pharmacy Assistants at Competency levels 1, 2 and 
3. 

A copy of the proposed Award may be inspected at my office at 111 St. Georges Terrace, Perth. 
(Sgd.)  S BASTIAN, 

[L.S.] Registrar. 
5 May 2014 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2014 WAIRC 00324 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2014 WAIRC 00324 
CORAM : INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD : WEDNESDAY, 9 APRIL 2014 
DELIVERED : WEDNESDAY, 16 APRIL 2014 
FILE NO. : M 38 OF 2011 
BETWEEN : UNITED VOICE WA 

CLAIMANT 
AND 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
 

Catchwords : Failure to comply with Clause 10.3 of the Education Assistants’  
(Government) General Agreement 2010 (the Agreement); one breach of Clause 10.3 of the 
Agreement admitted but multiple breaches denied; determination of the number of breaches 
committed. 

Legislation  : Industrial Relations Act 1979 
Instruments  : Education Assistants’ (Government) General Agreement 2010 
Cases referred to 
in Judgement  : United Voice WA v Director General, Department of Education 

[2012] WAIRC 00446 
    United Voice WA v Director General, Department of Education  

[2012] WAIRC 00078United Voice WA v Director General, Department of Education  
[2013] WAIRC - 00053 
Director General, Department of Education v United Voice WA 
[2013] WASCA 287 

Result   : Adjourned for further hearing 
Representation 
Claimant : Mr S Millman (of Counsel) appeared for the Claimant 
Respondent : Mr D Matthews (of Counsel) appeared for the Respondent 
 

REASONS FOR DECISION 
Background 
1 On 18 August 2011, United Voice WA (the Claimant) initiated this proceeding in which it alleges that the Director General, 

Department of Education (the Respondent) had, in various ways, contravened or otherwise failed to comply with Clause 10 of 
the Education Assistants’ (Government) General Agreement 2010 (the Agreement).  The Respondent has admitted some 
allegations but the allegation concerning the failure to comply with Clause 10.3 of the Agreement was denied. Another 
allegation was discontinued. 

2 The disputed part of the Claim concerning the alleged breach of Clause 10.3 of the Agreement was heard on 30 May 2012.  On 
19 July 2012, I found that the allegation had not been proven (see United Voice WA v Director General, Department of 
Education [2012] WAIRC 00446).  On 1 August 2012, a hearing was conducted with respect to whether I should caution the 
Respondent or otherwise impose a pecuniary penalty with respect to the admitted breaches (Clauses 10.1 and 10.4 of the 
Agreement). On 23 August 2012, I determined that penalties ought to be imposed with respect to the 210 admitted breaches.  A 
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total penalty of $21,000.00 was imposed.  I ordered that the penalty be paid to the Claimant (see United Voice WA v Director 
General, Department of Education [2012] WAIRC 00078).   

3 On 14 November 2012, the Full Bench of the Western Australian Industrial Relations Commission heard an appeal against my 
decision which dismissed the Claimant’s allegation with respect to the breach of Clause 10.3 of the Agreement.  On 31 January 
2013, the Full Bench delivered its decision upholding the appeal (see United Voice WA v Director General, Department of 
Education [2013] WAIRC 00053).  On 8 October 2013, the Western Australian Industrial Appeal Court heard the 
Respondent’s appeal against the decision of the Full Bench.  On 18 December 2013, the Western Australian Industrial Appeal 
Court determined that although the grounds of appeal had been made out, the appeal ought nevertheless be dismissed because 
the Full Bench’s decision in upholding the appeal was correct, albeit for the wrong reason (see Director General, Department 
of Education v United Voice WA [2013] WASCA 287). 

4 On 20 March 2014, the matter returned to me for directions.  At the directions hearing the Respondent admitted failing to 
comply with Clause 10.3 of the Agreement.  The Respondent admits one contravention.  The Claimant suggests that the 
Respondent has committed 70 breaches of Clause 10.3 of the Agreement. These Reasons concern whether the Respondent has 
committed one or alternatively multiple breaches of Clause 10.3 of the Agreement. 

Issues 
5 The issues to be determined are: 

 (i)  whether there was one breach of Clause 10.3 of the Agreement, constituted by various omissions or alternatively, 
whether each separate omission constituted a separate breach; and 

(ii)  whether the Respondent should be cautioned, or otherwise receive a pecuniary penalty for the breach or breaches of 
Clause 10.3 of the Agreement. 

Determination 
6 Clause 10.3 of the Agreement provides: 

“10.3 Each district office is responsible for conducting inductions which are to be held twice each term 
during term time for new employees.  The Employer will notify the Union if there are no new 
employees requiring an induction and the required second induction in the term will not be 
necessary.” 

7 At paragraphs 3.6(b) and 3.6(c) of its Amended Statement of Claim dated 17 May 2012, the Claimant particularised the 
Respondent’s breach of Clause 10.3 as follows: 

“(b) From 31 January 2011 to 5 September 2011, the Respondent breached Clause 10.3 of the Agreement 
at least five times because the district offices were not responsible for conducting inductions: 
(i) The period spans more than 2.5 terms and inductions are to be held twice each term during 

the term time (Clause 10.3); 
(ii) The Applicant did not receive any notification that there were no new employees 

commencing in any term and that therefore the second induction in the term was not 
necessary; 

(iii) The district offices were not responsible for conducting any inductions during this period. 
  (c) From 31 January 2011 to 5 September 2011, the Respondent breached Clause 10.3 of the Agreement 

at least five times by failing to hold inductions for new employees twice each term during term time 
for new employees. 
(i) The period spans more than 2.5 terms; 
(ii) The Applicant did not receive any notification that there were no new employees 

commencing in any term and that therefore the second induction in the term was not 
necessary; 

(iii) Inductions were not held twice each term during this period.” 
8 I observe that although paragraph 3.6(c) of the Amended Statement of Claim alleges a failure to comply with Clause 10.3 of 

the Agreement, its main concern is the failure to hold inductions.  To that extent it duplicates the alleged breaches of Clause 
10.1 which have already been dealt with by admission. The allegations in paragraph 3.6(b) of the Amended Statement of Claim 
more closely reflect the Claimant’s current stance with respect to the failure to comply with Clause 10.3 of the Agreement. 

9 In submissions made at the resumed hearing on 9 April 2014, the Claimant asserted that the Respondent had committed 70 
breaches of the Agreement.  It says that between 31 January 2011 and 5 September 2011 (“the relevant period”), the 
Respondent breached Clause 10.3 of the Agreement by either failing to conduct the inductions at district offices, or by failing 
to notify the Claimant that there were no new employees requiring inductions and the required second inductions would not be 
necessary. It argues that during the relevant period there ought to have been either five inductions or notifications at each of the 
14 district offices.  Each failure to hold an induction at the district office, or alternatively to notify that an induction was not 
necessary, constitutes a separate breach. 

10 The Respondent argues that Clause 10.3 of the Agreement created an ongoing obligation, which if not complied with 
constituted only one continuing and compendious “offence”.  Clause 10.3 of the Agreement creates a sole obligation requiring 
that an induction be held at district offices which is something that the Respondent did not do on an ongoing basis.  That, she 
says, is supported by what His Honour Pullin J said at paragraphs 4 and 34 of his Industrial Appeal Court Judgment.  His 
Honour said: 

“4 Particulars of the claim allege various contraventions, but relevantly allege a breach of cl 10.3 of the 
Agreement by ‘failing to provide induction sessions to new employees and redeployees within three 
months of commencement.. [and] by removing the responsibility for conducting inductions from the 
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district offices and reallocating the responsibility to the line manager or principal of the individual 
schools.” 

“34 It may be that in the light of these reasons that the parties agree that there has been a contravention 
because of the failure to comply with Clause 10.3 of the Agreement.” 

11 I observe that when setting out the issues in paragraph 4, His Honour was referring to a breach of Clause 10.3 of the 
Agreement, as opposed to other breaches of Clause 10.  He was not suggesting that the Claimant has alleged a singular breach 
of Clause 10.3 of the Agreement.  Indeed, in its pleadings the Claimant has alleged “at least five breaches”.  The same is to be 
said for what His Honour said at paragraph 34. 

12 Clause 10.3 of the Agreement creates an obligation upon the Respondent to ensure that each district office conducts inductions, 
held twice each term during term time for new employees.  There is an alternative obligation created for that the Respondent to 
inform the Claimant if there are no new employees requiring induction and the required second induction in the term will not 
be necessary. The obligations created by Clause 10.3 of the Agreement are positive obligations that each district office does 
one of those things.  In the event of either not being done, the Clause will have been breached.  In my view, Clause 10.3 does 
not create one compendious requirement.  There is a separate requirement created in each instance.  Non-compliance with 
Clause 10.3 of the Agreement can result from either the failure to conduct the inductions or the failure to inform.  Those 
omissions are differently constituted and may give rise to differing outcomes.  It will not be appropriate to simply consider the 
character of the Respondent’s conduct over the relevant period because the circumstances of each omission will be discrete, 
and will inevitably impact upon the outcome in the enforcement proceedings. 

13 The Respondent’s acts cannot constitute one breach, albeit comprised of different omissions. Each alleged omission is very 
much dependant on its own circumstance.  Each omission is capable of a different outcome.  Consequently there may be 
inconsistencies between outcomes.  Certainty can only be achieved if there is a finding with respect to an identifiable particular 
allegation.  The finding with respect to each allegation will determine its outcome.  Given that there are two distinct ways in 
which Clause 10.3 of the Agreement may have been breached at each district office, it is imperative that a finding be made as 
to which occurred. 

14 Mr Matthews, on behalf of the Respondent, submitted that the Claimant has failed to put evidentiary material before this Court 
which would establish each of the alleged breaches.  I agree with that submission.  The proceedings heard by me previously 
related to the construction of Clause 10.3 of the Agreement and to the imposition of penalties with respect of the admitted 
breaches.  There was no evidentiary material exhibited with respect to proof of each of the alleged breaches. 

15 There is material before the Court which was received by consent for the purposes of dealing with the admitted breaches.  
Those materials provide a list of inductees.  However, the materials do not designate particular district offices and do not 
otherwise provide assistance in respect to the issues to be resolved in this matter.  On 5 April 2012, the Claimant also lodged 
with this Court a bundle of documents.  Some of those documents were exhibited during the hearing on 30 May 2012.  None of 
the exhibited documents assist the Claimant in establishing the allegations. There were other documents lodged within that 
bundle, but not exhibited, which may be relevant to the issues which the Claimant is required to prove.  However, those 
documents are not formally before me and therefore cannot be considered.   

16 Given the circumstances, it is incumbent upon the Claimant to provide evidence of each particular alleged breach of Clause 
10.3 of the Agreement.  Given that the Respondent has agreed that a breach of Clause 10.3 of the Agreement has occurred, 
constituted by various omissions, it is not appropriate to close the door on the Claimant’s ability to provide further evidence 
with respect to each alleged contravention. 

17 In the circumstances, I invite the parties to consider reaching agreement on the contraventions.  Failing that, a further hearing 
will need to be conducted to enable receipt of evidence which will go to proving each and every allegation alleged by the 
Claimant in this matter.  

18 It follows therefore, that the issue of whether cautions or a penalty should be imposed, cannot be determined until further 
evidence is received. 

G CICCHINI 
INDUSTRIAL MAGISTRATE 
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REASONS FOR DECISION 
Overview 
1 Ms Judit Szito, a member of the Claimant, is an employee of the Respondent.  
2 The Claimant alleges that between 30 March 2009 and 19 January 2012 (the relevant period) Ms Szito was not paid her correct 

entitlements, amounting to $3897.32.  It contends that because she was continuously “on call” during each meal break, Clause 
15.1 of the WA Health - LHMU - Support Workers Industrial Agreement 2007 (the Agreement) operates to require that 
payment, equivalent to 30 minutes of overtime, be paid to Ms Szito for each shift worked.    

3 The Minister for Health in his incorporated capacity under s.7 of the Hospitals and Health Services Act 1927 (WA) as the 
Hospitals formerly comprised in the Metropolitan Health Service Board (the Respondent) denies that Ms Szito was “on call” 
during meal breaks, and that she was not correctly paid. 

Facts not in dispute 
4 The following facts are not contentious: 

(1) the Claimant is an organisation of employees registered under Division IV of Part II of the Industrial Relations 
Act 1979; 

(2) Ms Szito is a member of the Claimant; 
(3)  between 30 March 2009 and 19 January 2012, Ms Szito was employed by the Respondent as a Patient Care 

Assistant (PCA) at King Edward Memorial Hospital (KEMH); 
(4) the Agreement governed Ms Szito’s employment during the relevant period; 
(5) Ms Szito worked on a part-time basis within the Women’s and Newborn Health Services Unit (the Unit) at 

KEMH.  She worked three evenings per week (Friday to Sunday inclusive), commencing at 8.30pm each 
evening and concluding at 7.00am the following morning; 

(6)  during the relevant period Ms Szito was the only PCA rostered on in the Unit; and 
(7)  Ms Szito was directed to collect a pager at the commencement of each shift. 

Facts in dispute 
5 The following facts are in dispute: 

(1) that Ms Szito was “on call” during her shifts; 
(2) that the requirement for Ms Szito to carry the pager was a requirement to be “on call”; 
(3) that whilst on her meal break, Ms Szito was required to respond to pages received; and 
(4) that she was not paid her correct entitlement during the relevant period. 
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Issues 
6 The issues to be determined in this matter are: 

(1) whether Ms Szito is entitled to payment equivalent to 30 minutes of overtime for each shift worked during the 
relevant period; and 

(2)  if so, the quantum of her entitlement.  
Evidence 

Judit Szito 
7 Ms Szito has worked as a PCA within the Unit at KEMH since 2007.  Her usual shifts are Fridays, Saturdays and Sundays 

commencing at 8.30pm each evening and concluding at 7.00am the following morning.  Each shift spans 10.5 hours.  Ms Szito 
is paid for ten hours in each shift, and receives an unpaid meal break for the duration of 30 minutes.  Her duties include 
collecting blood and other samples and delivering those to the laboratory, delivering milk, cleaning milk bottles, cleaning 
incubators and other equipment, emptying rubbish bins, and general washing and cleaning. 

8 Whilst on night shift during the relevant period, Ms Szito was the only PCA on duty within the Unit.  The Unit is a large 
department within KEMH which is spread across two floors. Ms Szito had the responsibility of responding to all requests made 
of her by staff members within the Unit. Given the physical characteristics of the department, Ms Szito was required to carry a 
pager so that staff members could more easily contact her.  She was required to collect her pager at the commencement of each 
shift and carry it with her throughout her shift. 

9 Given that she was the only PCA working on night shift within the Unit, the demands upon on Ms Szito were very high.  In 
2010, she sent an email to her supervisor, Ms Kylie Murray, complaining about her workload and other issues (exhibit 2).  
During the course of 2011, Ms Szito continued to complain about her work situation, and in particular, about the fact that she 
could not take an uninterrupted meal break.  In various emails to her superiors, Ms Szito complained bitterly about being called 
away from her meal breaks by the nursing staff in order to attend to urgent matters (exhibit 1).  On 19 August 2011, Mr Marc 
Moore, Manager of Patient Support Services at KEMH wrote to Ms Szito and advised her that she could choose to hand over 
her pager to the Coordinator of the Special Care Nursery during meal breaks (exhibit 1).  Ms Szito testified that when she tried 
to do that, the Coordinator declined to take her pager and that the suggested arrangement was not achievable. 

10 Around May 2012, Ms Szito sought the retrospective payment of an “on call” allowance for meal breaks that she says were not 
able to be taken whilst working night shifts.  Her claim was rejected.  On 24 May 2012, Mr Graeme Boardley, Executive 
Director, Midwifery, Nursing and Patient Support Services at KEMH, wrote to Ms Szito and informed her that she did not 
meet the criteria to receive such allowance, and in any event she was never given a written directive to respond to the pager 
during her meal breaks.  Mr Boardley also informed Ms Szito that she did not work a straight eight hour shift and therefore 
was ineligible, under the terms of the Agreement, to receive the payment sought (exhibit 5). 

11 Ms Szito’s evidence was that on most occasions that she took a meal break, she was interrupted and forced to respond to pager 
calls made to her. She could not say with any degree of specificity which particular meal breaks were interrupted, nor was she 
able to estimate the percentage of meal breaks interrupted. Despite that, she emphatically maintained that most of her meal 
breaks were interrupted. 
Marie Fluellen and Lisa Pears 

12 Ms Marie Fluellen and Ms Lisa Pears, called to give evidence by the Claimant, substantially corroborate Ms Szito’s assertions. 
13 Ms Fluellen worked as a PCA at KEMH for approximately 15 years, until 2010.  She trained Ms Szito in her job.  Ms Fluellen 

testified that when she started working within the Unit she was told that she had to carry a pager with her at all times, and that 
it had to be responded to immediately upon it activating.   When she trained Ms Szito in her job, Ms Fluellen told her that the 
requirement was that the pager was to be responded to immediately each time it activated.  As a consequence, her meal breaks 
were always interrupted.  Ms Fluellen could not recall ever having an uninterrupted 30 minute meal break. 

14 Approximately one year before she left her job, Ms Fluellen was told by Ms Murray that she could leave her pager with 
another person during meal breaks. However, when she attempted to do that, the nominated person refused to take it.  The end 
result was that she retained the pager during her meal breaks and was forced to respond when it activated. 

15 Ms Pears has worked at KEMH as a Registered Nurse for approximately 20 years.  Between March 2009 and March 2012 Ms 
Pears worked within the Unit.  She had supervisory responsibilities and it was part of her duties to instruct Ms Szito as to what 
needed to be done.  Ms Pears’ evidence was that if she paged the PCA to do something on an urgent basis, she expected the 
required task to be done immediately.  Some tasks which were not urgent could be done at the PCA’s own pace.  Ms Pears’ 
belief was, and is, that the PCA is “on call” and must respond to an urgent page irrespective of what they were doing at the 
time.  She opined that it would be difficult to have an uninterrupted break in the Special Care Nursery as it usually is a very 
busy, fast paced ward. 

      Kylie Murray and Tamara Savadge-Davenhill 
16 The Respondent called two witnesses.  They were Ms Kylie Murray, the KEMH Patient Support Services Coordinator and Ms 

Tamara Savadge-Davenhill, a Clinical Nurse.  Ms Murray was Ms Szito’s supervisor and Ms Savadge-Davenhill worked with 
Ms Szito within the Special Care Nursery. 

17 Ms Murray testified that the PCA’s role required significant movement between different sections of the Special Care Nursery.  
It was sometimes necessary for the PCA to urgently respond to issues or transport items.  The pager serves to enable quick 
contact with the PCA. It also facilitates contact with the PCA when the PCA is working out of physical reach in another 
section of the Unit.   Ms Murray’s evidence was that by carrying the pager, the PCA was not on call.   

18 Ms Murray testified that when she spoke to Ms Szito in 2011 about her issues concerning the pager and her interrupted meal 
breaks, she suggested that the best way to deal with the situation was to determine whether the matter was urgent.  If the matter 
was not urgent, Ms Szito ought to finish her break.  If the page was urgent, Ms Szito should attend to the required task and then 
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return to finish her break once the task had been completed.  Ms Murray said that the fact that Ms Szito’s break was sometimes 
interrupted was “an unfortunate, but unavoidable reality of working in the Special Care Nursery” (exhibit 12).   

19 Ms Murray confirmed also that the shifts that Ms Szito used to work on her own, are now worked by two PCA’s but with extra 
duties required of them. 

20 Ms Savadge-Davenhill testified that the Special Care Nursery is usually a busy place, particularly at night.  There are between 
35 and 40 nursing staff on night shift.  Ms Savadge-Davenhill also testified that it has never been part of her role to manage the 
PCA or to track their work.  From time to time, she and other nursing staff instruct the PCA to perform certain tasks, some of 
which may be urgent.  Ms Savadge-Davenhill said that urgent pages are few in number, averaging approximately two or three 
per night.  However, her expectation is that an urgent page is to be responded to immediately, even if it means that a meal 
break is interrupted. 

21 Ms Savadge-Davenhill confirmed also that she declined to take Ms Szito’s pager whilst Ms Szito took her meal break because 
there would be no PCA to respond to an urgent page if one was received during the meal break. 

Assessment of Witnesses 
22 In submissions, Counsel for the Respondent suggested that Ms Szito’s evidence ought to be treated with caution.  It was 

suggested that she was not credible as indicated by the shifting nature of the Claim.  She pointed out that the Claim has 
changed from one where it was suggested that Ms Szito never had an uninterrupted meal break to one in which it is claimed 
that most of her meal breaks were interrupted.  In my view, there can be no criticism of Ms Szito occasioned by the way in 
which the Claim brought by the Claimant has evolved.  Claims of this nature going back many years, with limited 
documentary support, often shift from start to finish.  It does not mean that the Claim is unfounded or that it is based on a 
falsehood. 

23 I found Ms Szito to be a credible and reliable witness.  Indeed, much of her evidence was supported by the Respondent’s own 
witnesses.  Ms Szito was careful and considered in the delivery of her evidence and she was unprepared to guess at what may 
have been the case as to the percentage of meal breaks which were interrupted.  That shows that Ms Szito is not prone to 
making statements that cannot be supported.  Ms Szito was an excellent witness and I accept her evidence in its entirety.  I 
accept that when Ms Szito commenced in the PCA’s role, she was told that she had to immediately respond to pages. She did 
that, including during her meal breaks, throughout the relevant period.  There was a clear expectation that she would do so.  
The expectation of staff within the Unit was that the PCA would immediately respond to pages. That expectation was one that 
overrode all other considerations, including whether or not Ms Szito was on a meal break. 

24 When Ms Szito complained about not being able to take an uninterrupted break, it was suggested that she leave her pager with 
another staff member.  That however, was practically impossible because no-one else was prepared to take the pager from her.  
In the end, Ms Szito she was forced to retain the pager which activated during her meal breaks. Irrespective of whether the 
message received was urgent or not, Ms Szito was required to respond to it and as a consequence, her meal break was 
interrupted on most occasions.  The level of disruption depended upon the particular circumstances. 

Determination 
25 At all material times Ms Szito worked night shifts (see Clause 17.1(b) of the Agreement).  The spread of hours she worked was 

10.5 hours per shift, from 8.30pm of an evening to 7.00am the following morning.   
26 Clause 13.3 of the Agreement provides the maximum daily hours: 

“13.3 Maximum daily ordinary hours  
(a) The spread of hours of work will be from the time an employee signs on duty at the 

beginning of the shift until the employee signs off at the completion of the shift.  
(b) The spread of hours of any one shift cannot exceed ten (10) hours. 
(c)  The exception to this is where a spread of hours exceeding 10 hours but not exceeding 

11.5 hours, allows for the work to be undertaken without additional staff and/or 
expense.” 

27 Given that the spread of hours worked is not contentious, I infer that clause 13.3(c) of the Agreement had application to Ms 
Szito’s situation. 

28 Clause 15 of the Agreement relating to “Breaks” provides: 
“15.   BREAKS 
15.1  An employee can not work more than five (5) hours without a break. 

(a) There will be no more than three (3) breaks in any shift including meal breaks. 
(b)  A meal break will be for a period of at least 30 minutes 

but not greater than one hour for each meal.   
(c) The exception to this provision is that night shift employees will work a straight shift 

of eight hours which will include a paid meal break during which the employee will 
be on call. 

15.2 Tea Breaks 
(a) Employees will take only one tea break per shift or shifts of four hours or longer. 
(b)  Employees on shifts of less than four hours will not be entitled to a tea break. 
(c)   A tea break will be a maximum of fifteen minutes. 
(d)  Notwithstanding anything mentioned in the above subclauses an employee who is 

employed for greater than four hours is entitled to an unpaid meal break of not less 
than 30 minutes and not more than one hour as well as a tea break.” 
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29 The Claim is founded on the Respondent’s alleged failure to comply with Clause 15.1(c) of the Agreement.  The Respondent 
suggests that Clause 15.1(c) has no application to Ms Szito’s circumstances because she worked a 10.5 hour shift, rather than 
the eight hour shift referred to in Clause 15.1(c) of the Agreement. 

30 I observe that Clause 15.1(c) of the Agreement has application to night shift employees who work a straight shift of eight 
hours.  It is not disputed that Ms Szito worked a straight shift of 10.5 hours, which included an unpaid 30 minute meal break.  
The Respondent suggests that because Ms Szito worked a 10.5 hour shift rather than an eight hour shift, she fell outside of the 
requirements of Clause 15.1(c) of the Agreement. 

31 The proper approach to the construction of an industrial agreement has recently been reviewed by Buss J, in Director General, 
Department of Education v United Voice WA [2013] WASCA 287.  His Honour said at paragraphs 81 to 83: 

“The proper approach to the construction of an industrial agreement 
81   The construction of an industrial agreement involves ascertaining what a reasonable person would 

have understood the parties to the agreement to mean.  The language of the agreement should be 
understood in the light of its industrial context and purpose. See Amcor Ltd v Construction, Forestry, 
Mining and Energy Union [2005] HCA 10; (2005) 222 CLR 241 [2] (Gleeson CJ and McHugh J). 

82 In Kucks v CSR Ltd (1996) 66 IR 182, Madgwick J observed:   
  It is trite that narrow or pedantic approaches to the interpretation of an award are misplaced.  The 

search is for the meaning intended by the framer(s) of the document, bearing in mind that such 
framer(s) were likely of a practical bent of mind:  they may well have been more concerned with 
expressing an intention in ways likely to have been understood in the context of the relevant industry 
and industrial relations environment than with legal niceties or jargon.  Thus, for example, it is 
justifiable to read the award to give effect to its evident purposes, having regard to such context, 
despite mere inconsistencies or infelicities or expression that might tend to some other reading. And 
meanings which avoid inconvenience or injustice may reasonably be strained for.  For reasons such 
as these, expressions which have been held in the case of other instruments to have been used to 
mean particular things may sensibly and properly be held to mean something else in the document at 
hand (184).     
See also City of Wanneroo v Holmes [1989] FCA 369; (1989) 30 IR 362, 378 - 379 (French J); 
Amcor [96] (Kirby J), [129] to [130] (Callinan J). 

 83 The words of a clause in a written agreement are to be given the most appropriate   meaning which 
they can legitimately bear.  A court must have regard to all the provisions of the agreement with a 
view to achieving harmony among them.  See Australian Broadcasting Commission v Australasian 
Performing Rights Association Ltd [1973] HCA 36; (1973) 129 CLR 99, 109 - 110 (Gibbs J).  These 
propositions are applicable to instruments generally, subject to any particular rules of construction 
which have been developed in relation to a particular kind of provision or instrument.” 

32 The narrow, pedantic, literal approach suggested by the Respondent will, with respect, produce an absurd result. The effect of 
such a construction is that employees performing exactly the same duties will be treated differently, dependant on the length of 
the shift that they work.  Ostensibly, the employee working the longer shift will be treated less favourably. 

33 Clause 15.1(c) of the Agreement was intended by its framers to take into account the exigencies of working night shift, 
including the need for employees to be available whilst taking a meal break.  Indeed, Clause 15.1(c) perfectly reflects Ms 
Szito’s circumstances.  It recognises that an employee in Ms Szito’s position might, as she was, be required to respond to calls 
made whilst on a meal break.  Clause 15.1(c) of the Agreement must therefore be construed to mean that an employee who 
works a night shift of eight hours or more (my emphasis) will be entitled to a paid meal break because the clause recognises 
that the employee will be “on call” during that break.  Clause 15.1(c) applies to Ms Szito in any event because she worked a 
straight shift of eight hours within her 10.5 hour span.  An eight hour shift is a subset of the 10 hours she worked. 

34 It may appear that Clause 15.1(c) and Clause 15.2(d) of the Agreement are in conflict, however, that is not so.  Clause 15.2 has 
application to all circumstances where an employee, not on night shift, is employed for more than four hours, whereas Clause 
15.1(c) of the Agreement has application only to those working long night shifts. 

35 The Respondent argues that Ms Szito was not “on call” because there was no written direction of the type contemplated by 
Clause 16.4 of the Agreement given to her.  I reject that argument.  Clause 16.4 appears not to be relevant to Ms Szito’s 
circumstances.  It is aimed at a different situation to that is encountered by night shift employees such as Ms Szito.  The 
obligation to be “on call” during her meal break was not dependent upon a written directive.  Clause 15.1(c) of the Agreement 
provides that night shift employees “will be on call” during their meal break.  The requirement to be “on call” is mandated by 
the clause itself which reflects Ms Szito’s reality. The evidence overwhelmingly indicates that she was “on call” during her 
meal breaks.  I accept that on most occasions her meal breaks were interrupted.  Clause 15.1(c) of the Agreement reflects that 
reality, and provides that in such circumstances, the meal break be paid. 

36 The Respondent submitted that it is incumbent for the Claimant to prove each and every circumstance of interruption and/or 
response to a paged call.  I disagree.  It is not necessary to do that because every shift that Ms Szito worked included a paid 
meal break.  She was “on call” during that meal beak. It matters not whether Ms Szito was actually interrupted or called out on 
any particular shift.  Whether or not she was interrupted, her entitlement remained constant.  Her entitlement is not contingent 
on proof of interruption to her meal break but rather flows from the fact that she was “on call” as required by the Agreement.  

37 It is not in dispute, that during the relevant period, Ms Szito was not paid for her meal breaks.  Consequently, there has been a 
failure to comply with Clause 15.1(c) of the Agreement with respect of each pay period.  It follows that all time worked by Ms 
Szito, in excess of her 10 hour paid shift, attracts overtime in accordance with the provision of Clause 16.1 of the Agreement. 
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38 I am assisted in calculating the amount that Ms Szito was underpaid by reference to the spreadsheet produced by the Claimant 
which is before me by consent. It reflects the days and times worked by Ms Szito from 8 June 2009 until 29 January 2012.  The 
spreadsheet covers only part of the relevant period.  There is no other evidence before me supporting the Claim before 8 June 
2009 or after 29 January 2012.   

39 With respect to the period from 8 June 2009 to 29 January 2012, the spreadsheet includes claims for days when Ms Szito did 
not work.  It also includes claims for when she worked less than three hours.  Those claims are clearly not maintainable. 

40 The Claim includes days not worked by reason of having taken an “Accrued Day Off” (ADO).  The following table reflects 
days claimed when Ms Szito was on an ADO. 

No Date Amount 
1 3 October 2009 $9.95 
2 4 October 2009 $9.95 
3 22 January 2010 $10.20 
4 5 March 2010 $10.20 
5 13 March 2010 $10.20 
6 21 May 2010 $10.20 
7 2 July 2010 $10.20 
8 3 July 2010 $10.20 
9 4 July 2010 $10.20 
10 12 November 2010 $10.79 
11 11 February 2011 $10.79 
12 12 February 2011 $10.79 
13 13 February 2011 $10.79 
14 18 February 2011 $10.79 
15 19 February 2011 $10.79 
16 20 February 2011 $10.79 
Total  $166.83 

41 The Claimant cannot succeed with respect to $10.20 claimed for Wednesday, 2 June 2010, when Ms Szito worked less than 
four hours.   

42 The following table relates to claims made for days not worked taken as “Time Off in Lieu”. Such claims also cannot succeed. 
No Date Amount 
1 6 June 2010 $10.20 
2 24 December 2010 $10.79 
3 6 February 2011 $10.79 
TOTAL  $31.78 

43 Accordingly, the total amount of $208.81 must be deducted from the amount of $3897.32 claimed, which leaves the balance 
payable to Ms Szito of $3,688.51.   

44 I will hear from the parties as to the orders to be made. 
G. CICCHINI 
INDUSTRIAL MAGISTRATE 
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Respondent : Mr M Aulfrey (of Counsel) appeared for the Respondent 
 

REASONS FOR DECISION 
Overview 
1 United Voice WA (the Claimant) alleges that between 5 August 2007 and 4 August 2013 (the relevant period) its member, Mr 

Ronald Gibson, an employee of The Minister for Health in his incorporated capacity under s.7 of the Hospitals and Health 
Services Act 1927 (WA) as the Hospitals formerly comprised in the Metropolitan Health Service Board (the Respondent), was 
not paid an entitlement due to him in the form of a permanent afternoon shift allowance (the afternoon shift allowance) for 
each public holiday  which fell during the relevant period, but which was not worked.  It is not disputed that the afternoon shift 
allowance was not paid on each occasion in the relevant period.  

2 The Claimant asserts that the WA Health – LHMU – Support Workers Industrial Agreement 2007 (the 2007 Agreement), the 
WA Health - United Voice – Hospital Support Workers Industrial Agreement 2012 (the 2012 Agreement), and an Order of the 
Western Australian Industrial Commission (WAIRC) issued on 24 October 2010 (the 2010 Order), required the payment of that 
allowance. The Respondent denies that contention. 

3 The parties have agreed that the issue of quantum ought to await the outcome with respect to liability. 
Facts Not in Dispute on the Pleadings 
4 The following facts were not in dispute on the pleadings: 

(1) The Claimant is an organisation of employees registered under Division IV of Part II of the Industrial 
Relations Act 1979. 

(2) Mr Ronald Gibson is a member of the Claimant. 
(3) Mr Gibson has been employed by the Respondent for a continuous period in excess of 18 years. 
(4) For at least the last 18 years, which includes the relevant period, Mr Gibson has been permanently 

employed as a part-time cleaner at the Rockingham Kwinana Dental Clinic (the Dental Clinic). 
(5) Mr Gibson’s hours of work were and continue to be 4.15pm to 8.15pm, Monday to Friday, inclusive. 

Matters in Issue on the Pleadings 
5 The following were matters in issue on the pleadings: 

(1) whether Mr Gibson’s employment was, during the relevant period, governed by the 2007 Agreement, the 2012 
Agreement and the 2010 Order; and  
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(2) whether, during the relevant period, the aforementioned industrial instruments obligated the Respondent to pay Mr 
Gibson the afternoon shift allowance for each public holiday not worked; and 

(3)    if so, the quantum of the shift allowance. 
Applicability of the Agreements 
6 The dispute about applicability of the 2007 Agreement and the 2012 Agreement was abandoned during the course of the Trial. 

The Respondent now accepts that, during the relevant period, the 2007 Agreement and the 2012 Agreement (hereinafter 
referred to as the Agreements) governed Mr Gibson’s employment.     

Issues at Trial 
7 The issues that remain live are: 

(1) whether the Agreements obligated the Respondent to pay the afternoon shift allowance for each public holiday not 
worked, which fell within the relevant period; and 

(2) if so, the quantum payable. 
Review of Evidence 
8 The Claimant called one witness, namely Mr Gibson.  Mr Gibson’s Witness Statement, dated 17 February 2014, was admitted 

into evidence by consent.  The Respondent similarly also called only one witness, namely Mr Simon Martin. Mr Martin’s 
Witness Statement, dated 14 March 2014, was also consensually received into evidence. 

Mr Gibson 
9 The Respondent has employed Mr Gibson since 1985.   
10 Mr Gibson was initially employed on a full-time basis.  Prior to the relevant period, Mr Gibson’s status changed and he has 

subsequently worked as a part-time cleaner/orderly at the Dental Clinic.  For the last six years, Mr Gibson’s work hours have 
been between 4.15pm and 8.15pm, Monday to Friday inclusive.  He does not work weekends or public holidays.  Mr Gibson’s 
pay comprises the base rate of pay, plus the afternoon shift allowance.  That afternoon shift allowance is also paid to Mr 
Gibson when he takes personal leave and annual leave. 

11 In November 2013, Mr Gibson was told that “Head Office” was thinking of opening the Dental Clinic on weekends.  All 
employees were asked to indicate whether or not they would be interested in working on weekends.  Mr Gibson told his 
employer that he was not interested. 

12 Mr Gibson testified that during the course of last year, he was asked to strip and reseal the floors in the Dental Clinic.  That job 
was too big for Mr Gibson to do alone. He therefore asked his superiors if he, with the assistance of another cleaner, could do 
the job on a weekend.  The job needed to be done on a weekend because the sealer required 24 hours to dry.  Mr Gibson’s 
employer agreed with that proposal.  However, as a result of a miscommunication, the other cleaner did not report for work on 
the appointed Saturday.  Consequently, Mr Gibson returned home without doing the job on that Saturday and the job was never 
done.  

Mr Martin 
13 Mr Simon Martin is the Acting Manager of Human Resources for Dental Health Services, which is part of the Department of 

Health.  Dental Health Services has administrative responsibility for the Dental Clinic. The Dental Clinic is open from Monday 
to Friday.  It does not open on weekends or public holidays. 

14 Mr Martin confirmed that Mr Gibson has been a long standing part-time employee of the Respondent.  The Respondent has 
employed Mr Gibson as a cleaner for over 28 years.  During the last six years, Mr Gibson’s ordinary hours of work have been 
from 4.15pm to 8.15pm, Monday to Friday inclusive, and those hours have never varied.  Mr Gibson’s hours do not include a 
requirement to work on any Sundays.   

15 Mr Martin confirmed that Mr Gibson is paid the afternoon shift allowance in addition to his ordinary wage.  Mr Martin says 
that is as a result of Mr Gibson’s ordinary hours being worked during the afternoon shift.  A penalty rate is also paid to Mr 
Gibson whilst he is on personal and annual leave, and that payment is made because the industrial agreement which governs 
his employment requires it.  However, the afternoon shift allowance is not paid on public holidays not worked.  Mr Martin’s 
position is that the current industrial agreement, and its predecessors, did not require such payment to be made.  Indeed, the 
Respondent’s historical custom and practice has been to not pay an afternoon shift allowance for public holidays that are not 
worked.   

16 Mr Martin conceded that an email sent to staff on 11 November 2013 sought expressions of interest from those who might be 
prepared to work on Saturdays.  He said however, that the Respondent had no intention in the short term of opening the Dental 
Clinic on a Saturday.  The email which was sent at the behest of his superiors was aimed gauging interest to possible change.  
That position has not changed, and the Dental Clinic remains closed on weekends. 

Determination 
17 It is not in dispute that during the relevant period, Mr Gibson was employed on a permanent part-time basis on a non-rotating 

roster.  For the six years preceding the Claim, he worked from 4.15pm to 8.15pm, Monday to Friday inclusive.  Mr Gibson did 
not work and was not required to work on weekends or public holidays. Mr Gibson was paid his ordinary rate of pay plus the 
afternoon shift allowance.  The afternoon shift allowance was paid to Mr Gibson when he was on personal or annual leave, but 
it was not paid to him on public holidays which he did not work.  

18 Mr Gibson is a “shift worker” within the meaning given to that term by Clause 17 of the Agreements.  Clause 17 prescribes 
that the allowance that is to be paid to employees working shift work are those set out in Clause 25.1 of the Agreements.  In 
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each case, Clause 25.1 provides that the allowance is payable in addition to the ordinary rate for those employees who work a 
permanent afternoon or night shift. Clause 25.3 of the Agreements provides for additional payment to be made for public 
holidays actually worked.  Clause 34 of the Agreements deals with public holiday entitlements.  Clause 34.1(a) of the 2007 
Agreement differs slightly in wording to that contained in the 2012 Agreement.  The 2007 Agreement provides that the 
employee shall be entitled to the nominated public holidays without loss of pay, whereas the 2012 Agreement provides that 
employees will be entitled to the nominated public holidays without loss of pay.  In my view, nothing turns on the use of the 
word “will” as opposed to that of “shall”.  The pith and substance of the provision remains the same. Clause 34.1(a) provides 
that employees are entitled to the designated holidays “without loss of pay”.  Relevantly, Clause 34.6 of the Agreements 
provides, in its first paragraph: 

“34.6  When any public holiday falls on a day when a rostered employee is rostered off duty 
and the employee has not been required to work on that day the employee will be paid 
as if the day was an ordinary working day.  However, if the employer agrees the 
employee may instead be allowed to take a day’s holiday instead of the public holiday, 
at a time acceptable to both the employer and the employee.” 

Claimants’ Submissions 
19 The Claimant submits that Clause 34.1 of the Agreements is unequivocal in its terms.  It provides that employees are entitled to 

the designated holidays “without loss of pay”.  Had it been intended that employees would only receive their ordinary rate of 
pay (as defined in Clause 3 of the Agreements) then that clause would have said so.  The Claimant says that support for its 
position is also found in Clause 34.6 of the Agreements, which makes it clear that, an employee who is rostered off duty when 
a public holiday falls is to be paid as if the day was an ordinary working day.  Furthermore, that position is further supported 
by section 30 of the Minimum Conditions of Employment Act 1993 (MCE Act) which, by virtue of section 5 of the MCE Act, is 
implied into the Agreements. 

20 Relevantly, sections 30 and 31 of the MCE Act provide: 
“30 Public holidays, entitlement to pay for 

An employee, other than a casual employee, who in any area of the State is not required to work 
on a day solely because that day is a public holiday in that area, is entitled to be paid as if he or 
she were required to work on that day. 

31 Penalty rates for work on public holidays not a minimum condition 
Section 30 is not to be read as requiring an employer to pay a penalty rate in respect of work 
done on a public holiday.” 

21 The Claimant observes that where the penalty rate is not to be paid, the Agreements specifically say so.  Such is the case with 
parental leave (see Clause 39.10(a) of the Agreements). 

Conclusion 
22 The Claimant argues that the words “without loss of pay” in Clause 34.1 of the Agreements means that Mr Gibson should have 

been paid on public holidays, as if the public holiday was an ordinary working day. Such payment includes the payment of a 
shift allowance. 

23 I observe that a “shift allowance” is a penalty rate paid to compensate an employee for the inconvenience caused to him or her 
in working the hours that an afternoon or night shift entails. If a shift is not worked the inconvenience is avoided and no 
compensatory shift penalty is payable.  It is usually the case that the payment of a penalty rate is contingent on working the 
hours that attract a shift penalty rate.  However that is not always the case.  In cases of specific agreement, a penalty rate can be 
paid notwithstanding that the hours have not been worked.  In that context, Mr Gibson was paid a shift allowance whilst on 
personal leave and annual leave, notwithstanding that he did not work the hours that would have otherwise attracted penalty 
payments.  That entitlement existed because there is specific provision for it within the Agreements.  By way of example 
Clause 33.7(b) of the 2007 Agreement provides: 

“payment will be at the rate of wage the employee would have received had he/she not proceeded on 
leave, including any shift and weekend penalties.” 

24 I note that same degree of specificity is not found in Clause 34.1 of the Agreements.  Clause 34.1 does not define pay to mean 
the ordinary rate of pay plus penalties or allowances.  Given that what is meant by “pay” in Clause 34 of the Agreements has 
not been defined, its meaning must be construed in accordance with the rules of statutory construction.  Words take the 
meaning of the context in which they appear.  It follows that the words “without loss of pay” in Clause 34.1 of the Agreements 
must have some contextual reference to the remainder of Clause 34.  That clause deals with arrangements for observing public 
holidays.  The clause sets out the public holidays to be observed, makes alternative arrangements with respect to public 
holidays falling on a day during annual leave, on weekends, on rostered days off, on accrued days off and so on.  Clause 34.10 
provides that payment for public holidays worked shall be in accordance with Clause 25 of the Agreement(s).  In essence, 
working on a public holiday attracts other specific penalty rates.  In Clause 34.6, specific provision is made for public holidays 
falling on a day when a rostered employee is rostered off duty and where the employee is not required to work on that day.  In 
such circumstances, the employee will be paid as if the day was an ordinary working day. 

25 The Claimant argues that the words “without loss of pay” in Clause 34.1 have the same meaning and effect as the words “paid 
as if the public holiday was an ordinary working day” in the first sentence of Clause 34.6.  The problem with such a 
construction is that the relevant part of Clause 34.6 would be rendered otiose, because Clause 34.1 would have already 
provided that all employees are to be paid as if the public holiday was an ordinary working day.  All words must be given 
meaning and effect (see Melrose Farm Pty Ltd t/as Milesaway Tours v Milward [2008] WASCA 175 at [14] and Project Blue 
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Sky v Australian Broadcasting Authority (1998) 194 CLR 355 [71]).  To hold that the words in Clause 34.1 are synonymous 
with those in Clause 34.6 would ignore such principle.  The words in Clause 34.1 and Clause 34.6 must have different 
meanings. 

26 Clause 34.6 applies only to rostered employees.  Clause 3 of the Agreements defines a rostered employee as being: 
“…an employee for whom the ordinary hours of work may include work on a Sunday.” 

27 Mr Gibson does not fit into the category of a rostered employee because his ordinary days of work are only on week days.  He 
unwaveringly works Monday to Friday, from 4.15pm to 8.15pm.  Given that he is engaged as a part-time employee with 
defined ordinary hours, those hours cannot be unilaterally changed.  He cannot be instructed to work outside of those hours 
without those hours being treated as overtime.  The reality is that during the relevant period, Mr Gibson has never been 
required to work ordinary hours which include work on a Sunday.  Indeed, that was impermissible.  Clause 34.6 of the 
Agreements does not have application to Mr Gibson. 

28 Clause 34.1 of the Agreements creates a positive entitlement to take public holidays without loss of pay.  In other words, the 
entitlement is that of a paid public holiday as opposed to an entitlement to take a public holiday without pay.  That is consistent 
with section 30 of the MCE Act which entitles the employee to be paid for public holidays “as if he or she were required to 
work that day”.  Section 31 of the MCE Act qualifies that by providing that “Section 30 is not to be read as requiring an 
employer to pay a penalty rate in respect of work done on a public holiday”.  Section 30 of the MCE Act does no more than to 
ensure that the public holiday is a paid public holiday. It does not dictate the rate of pay applicable. 

29 Clause 25.3(b) of the Agreements provides for the payment of a penalty rate for working on public holidays.  However, that 
provision has no application in this instance given that Mr Gibson did not work on public holidays.  Clause 25.1 of the 
Agreements does not provide for the payment of a penalty rate unless it is for time “worked” on an afternoon shift.  Given that 
Mr Gibson did not work on any public holidays, he did not accrue an entitlement that could be lost.  His ordinary pay cannot 
be lost. Clause 34.1 of the Agreements and Section 30 of the MCE Act prevents that occurring. Indeed, that is consistent with 
the general underlying principle that, in the absence of specific agreement, statutory entitlement, or other provision, it is the 
service that earns remuneration.  If there is no work performed there will be no pay. In the absence of specific agreement, an 
afternoon shift allowance is not payable unless the afternoon shift has been worked. Clause 34.1 does no more than to ensure 
that the employee is paid his or her ordinary pay, notwithstanding not having worked on the public holiday.  Such is also 
consistent with section 116 of the Fair Work Act 2009, which in its National Employment Standards, specifically provides that 
the applicable rate payable on public holidays is the base rate of pay without penalties or allowances.  The provision for the 
payment of penalties requires express direction of the sort found in Clause 33.7(b) of the 2007 Agreement. 

30 This approach is also consistent with the observations of Commissioner Beech (as he then was) in Australasian Meat Industry 
Employees’ Union, Industrial Union of Workers, Perth West Australian Branch v Action Food Barns (WA) Pty Ltd and 
Others (unreported WAIRC 341 of 1995).  Commissioner Beech held that the phrase “without deduction of pay” did not create 
a positive entitlement.  He said at page 4: 

“That conclusion is consistent with the understanding that the Public and Bank Holidays Act 1972 
prescribes several specified days to be public holidays.  On such days an employee who would otherwise 
be ready, willing and available for work would not be able to work because they are holidays and would 
therefore lose pay.  The award addresses the issues in Clause 17(1) by prescribing that the holidays 
mentioned in that clause are to be allowed without deduction of pay.  That clause overrides the Public 
and Bank Holidays Act 1972 (by s.3 of that Act).  The effect is, therefore, that although the public holiday 
is observed the employer is still obliged to pay the employee for the ordinary work which would otherwise 
have been performed by the employee on that day.” 

31 I recognise that Commissioner Beech was considering the words “without deduction of pay”.  The words “without loss of pay” 
first appeared in the Federal award known as the Health and Disability Services – Support Workers – Western Australian 
Government - Award 1996 which, together with its successors underpin the 2007 and 2012 Agreements.  Its predecessor being 
the 1966 State Award known as the Hospital Workers (Government) Award No.21 of 1966, relevantly contains the words 
“without deduction of pay”.  There is clearly a historical link between those two sets of terms.  In my view, those expressions 
convey the same meaning.  Commissioner Beech’s views, with which I agree, are apt in considering the words “without loss of 
pay”.   

32 The Respondent argues that the practice to date, that shift allowances are not payable for public holidays which are not 
worked, for all employees covered by the Agreements, has been long standing because the very issue was agitated and resolved 
in a substantive way by the Court of Arbitration of Western Australia in 1961 in its General Enquiry Re Long Service Leave, 
Public Holidays, Annual Leave and Hours (1961) 41 WAIG 355.  It suffices to say that I agree with that submission.  That is 
why this issue has remained uncontentious for over 50 years. 

33 The term “without of loss of pay” is to be construed as referring to the payment of the base rate of pay.  Clause 34.1 of the 
Agreements does no more than to ensure that the base rate of pay is not lost when public holidays fall on a rostered working 
day.  

34 The Claim must be dismissed. 
G CICCHINI 
INDUSTRIAL MAGISTRATE 
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Reasons for Decision 
1 This is our unanimous decision.  The Commissioner of Police removed Senior Constable Polizzi as a Police Officer on 4 April 

2013.  Mr Polizzi appeals that decision to the Commission under s 33P of the Police Act 1892 (the Act) on the basis that it is 
harsh, oppressive or unfair.   
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PRELIMINARY MATTERS 
Conciliation 
2 On 29 April 2013 the Commission requested Mr Polizzi and the Commissioner of Police to advise whether they wished to 

endeavour to resolve the appeal by conciliation.  Mr Polizzi’s legal advisors replied that the appeal will involve medical 
evidence and Mr Polizzi was in the process of getting a second opinion and asked that the appeal not be listed until such time 
as medical reports could be supplied to the Commissioner of Police.  The Commission subsequently listed the appeal for 
mention on 23 May 2013, however, at the request of both parties the hearing did not proceed so that they could make an 
informed decision regarding the possibility of conciliation.   

3 On 8 August 2013, the Commissioner of Police advised that he was of the view that conciliation would not be possible and 
requested that the matter be listed for programming.  Mr Polizzi’s counsel, Ms Vernon however, advised that in her view 
conciliation was appropriate and indeed necessary, and accordingly the appeal was set down for conciliation.  A conciliation 
conference was convened on 2 September 2013, however no agreement was reached and there was no prospect of settlement.   

Mr Polizzi – Application to Tender New Evidence - Withdrawn 
4 On 19 August 2013, an application was made on behalf of Mr Polizzi for leave to tender two medical reports.  On 

17 September 2013, the Commissioner of Police advised that he did not oppose the application.  However, on 18 September 
2013 Ms Vernon advised that the application was withdrawn, and the Commission dismissed it (3 October 2013, 
[2013] WAIRC 00839). 

5 The appeal was then set down to be heard on 5 December 2013 and the parties were directed to exchange submissions and 
relevant documents. 

The Hearing on 5 December 2013 – New Evidence 
6 At the commencement of the hearing, Ms Vernon objected to parts of the submissions of the Commissioner of Police being 

before the Commission, in particular the documents at tabs K, L and M, because, she submitted, they are new evidence as that 
is defined in s 33R(11) of the Act, being documents which post-date the decision of the Commissioner of Police to remove 
Mr Polizzi and material that is not in the list of material considered by the Commissioner of Police when making the decision.  
Ms Vernon stated that she did not have notice that the Commissioner of Police sought to rely on material that was not 
considered by him. 

7 In response, Ms Siddique submitted that the documents at tabs K, L and M were taken into account by the Commissioner of 
Police in the full decision-making process which ends with the Notice of Removal signed by him on 3 April, and served on 
Mr Polizzi on 4 April 2013.  Therefore, ‘new evidence’ does not apply to any material that the Commissioner of Police 
considered up to the signing of the Notice; until the Commissioner of Police signs the Notice of Removal, he can change his 
mind and come to another decision.  Further, when filing the documents required in r 91 of the Industrial Relations 
Commission Regulations 2005 (the IR Regulations), the Commissioner of Police believed he was not required to file 
documents which he believed to be Mr Polizzi’s documents. 

8 The Commission heard the submissions of both parties and at the conclusion of the submissions ruled that the decision of the 
Commissioner of Police to remove Mr Polizzi was made on 22 February 2013.  Our reasons for doing so are as follows. 

9 Section 33R(11) defines new evidence, relevantly, as follows: 
(11) In this section —  

new evidence means evidence other than evidence of —  
(a) any document or other material that was examined and taken into account by the Commissioner of 

Police in making a decision to take removal action… 
10 It becomes important therefore to determine the point in time when the Commissioner of Police makes the decision to take 

removal action because any document or other material that was examined and taken into account by the Commissioner of 
Police up to and including making the decision to remove is not new evidence; correspondingly, any document or material 
after that point in time will be new evidence. 

11 Section 33L draws a distinction between the Commissioner of Police making a decision to take removal action and the removal 
action itself.  After s 33L(1), which speaks of the Commissioner of Police not having confidence in a member’s suitability 
which then causes him to give a written notice, and s 33L(2) which requires there to be a period of 21 days after the notice is 
given or such longer period that is allowed for the officer to respond, s 33L(3), (4) and (5) provide as follows: 

(3) After the end of the period referred to in subsection (2), the Commissioner of Police shall —  
(a) decide whether or not to take removal action; and 
(b) give the member written notice of the decision. 

(4) The Commissioner of Police shall not decide to take removal action unless the Commissioner —  
(a) has taken into account any written submissions received from the member under subsection (2) 

during the period referred to in that subsection; and 
(b) still does not have confidence in a member’s suitability to continue as a member, having regard 

to the member’s integrity, honesty, competence, performance or conduct. 
(5) If the Commissioner of Police decides to take removal action —  

(a) the notice under subsection (3)(b) shall advise the member of the reasons for the decision; 
(b) except to the extent that the regulations otherwise provide, the Commissioner shall, within 

7 days of giving the notice of the decision under subsection (3)(b), provide to the member a 
copy of any documents and make available to the member for inspection any other materials 
that were examined and taken into account by the Commissioner in making the decision; and 
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(c) the removal action may be taken when, or at any time after, the notice under subsection (3)(b) 
is given. 

12 ‘Removal action’ relevantly is defined in s 33K as follows: 
(a) a recommendation by the Commissioner of Police that the Minister advise the Governor to remove a 

commissioned officer under section 8. 
13 In this case, the Commissioner of Police made the decision to take removal action on 22 February 2013 when he gave written 

notice of the decision to Mr Polizzi and advised him of the reasons he had done so and provided a list of copies of any 
documents.  After doing so, the Commissioner of Police then took the removal action. 

14 It follows that we are of the view that the documents at tabs K, L and M which post-date 22 February 2013 cannot be 
documents the Commissioner of Police took into account in making the decision to take removal action.  Rather, they were 
documents which the Commissioner of Police considered during the almost five weeks between him making the decision to 
take removal action and signing the Notice of Removal on 3 April 2013. 

15 The legislative distinction between the Commissioner of Police making a decision to take removal action and the removal 
action itself means that the documents at tabs K, L and M must be considered to be new evidence as that is defined in 
s 33R(11)(a) of the Act. 

16 Further, we do not accept Ms Siddique’s submission that r 91(1)(a)(ii) of the IR Regulations should be interpreted so that the 
words ‘all documents, as defined in r 20(1), that the Commissioner of Police considered before making the decision’ can be 
read down to mean only documents that the Commissioner of Police considers relevant to the appeal grounds.  We note that 
r 91(1)(a)(iv) refers to the Commissioner of Police replying to matters ‘in relation to the appellant’s case’, but these words do 
not appear in r 91(1)(a)(ii) and we therefore consider the words ‘all documents, as defined in r 20(1), that the Commissioner of 
Police considered before making the decision’ in r 91(1)(a)(ii) mean literally all documents that the Commissioner of Police 
considered. 

17 Consequent upon the Commission giving this ruling at the conclusion of the submissions, Ms Siddique made an application 
that the documents at tabs K, L and M be admitted as new evidence.  Ms Vernon, on instructions from Mr Polizzi, then 
consented to documents K and M being admitted as new evidence.  The Commission admitted those documents by consent 
pursuant to s 33R(2)(a) of the Act. 

18 Ms Vernon did not, however, consent to the document at tab L, which is an email from Gerard Erasmus, the Executive 
Manager of the Psychology Unit attached to Health and Welfare Services (HWS), to the Commissioner of Police’s staff officer 
sent on 27 March 2013, being admitted as new evidence.  Accordingly, the Commission adjourned the hearing in order to 
receive the written submissions of the parties whether pursuant to s 33R(2)(b) it is in the interests of justice for the 
Commission to admit the document. 

19 On 23 December 2013 the Commission informed the parties that it did admit the documents.  Our reasons for doing so are as 
follows. 

Summary of Submissions of the Commissioner of Police  
20 Ms Siddique submitted that the words ‘in the interests of justice’ should be given their ordinary interpretation of ensuring a fair 

and balanced proceeding, and also be read within their context, that is whether the evidence is directed to the appeal, or relates 
to an appeal ground or grounds. 

21 Appeal ground 10 relates to whether or not the Commissioner of Police had proper regard to Mr Polizzi’s mental health issues.  
The Commissioner of Police will in due course submit that he considered all the material and medical reports that were put 
before him relating to Mr Polizzi’s alleged mental health issues before deciding to take removal action on 22 February 2013.  
Correspondence from Dr Fitch dated 20 March and 25 March 2013 was not received by the Commissioner of Police until after 
the removal decision was made, however, until the removal action of 4 April 2013 the Commissioner of Police could have 
taken into consideration additional material and could have come to a different decision and revoked the removal action:  
s 33N(1) of the Act. 

22 Dr Fitch’s correspondence and preliminary report dated 25 March 2013 at tab K, which has now been tendered as new 
evidence and accepted by consent, relates directly to paragraph 13.17 of Mr Polizzi’s outline of submissions.  The 
Commissioner of Police’s written response to Dr Fitch at tab M, which has also now been admitted by consent as new 
evidence, makes it clear in the final sentence that the Commissioner of Police did indeed consider Dr Fitch’s correspondence 
but that this did not alter the Commissioner of Police’s decision to take removal action.  The document at tab L was in 
response to a request by the Commissioner for Mr Erasmus to review Dr Fitch’s report in order to assist the Commissioner in 
deciding whether he should reconsider his decision to take removal action against Mr Polizzi or delay the removal action. 

23 Further, the Commissioner of Police’s letter at tab M must be read in conjunction with the document at tab L and the only 
logical assumption that can be drawn is that the Commissioner has considered Dr Fitch’s 25 March 2013 report along with the 
document at tab L when reaching his final decision not to revoke the removal action or delay the removal process.  It is 
necessary for the Commission to consider all of the material at tabs K, L and M particularly when considering appeal 
ground 10 and it would not be in the interests of justice to only consider the material at tabs K and M and exclude tab L. 

Summary of Submissions of Mr Polizzi 
24 In reply, Ms Vernon submitted that the Commissioner of Police’s application invites the Commission to go behind the 

document at tab L and make certain assumptions, however it is not for the Commission to make assumptions favourable to a 
party’s case.  In any event, the Commissioner of Police’s submissions are not themselves evidence of the alleged facts 
underlying the assumptions referred to in them.  The document at tab L must stand on its own in that regard. 

25 Ms Vernon submits that the right of appeal in s 33P(1) of the Act is restricted to the decision of the Commissioner of Police to 
take removal action in accordance with s 33L.  Therefore, if the document at tab L post-dates the decision to take removal 
action, it is not relevant to the decision to take removal action and it cannot be relevant to the appellant’s grounds of appeal.  
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There is no authority supporting the Commissioner of Police’s contention that the document at tab L should be admitted as 
new evidence at this time during the hearing of the appeal. 

Consideration 
26 The relevant power in 33R of the Act to admit new evidence tendered by the Commissioner of Police is as follows: 

(1) New evidence shall not be tendered to the WAIRC during a hearing of an appeal instituted under this 
Part unless the Commission grants leave under subsection (2) or (3). 

(2) The WAIRC may grant the Commissioner of Police leave to tender new evidence if — 
(a) the appellant consents; or 
(b) it is satisfied that it is in the interests of justice to do so. 

27 We consider that the words ‘during a hearing of an appeal’ in s 33R(1) are sufficiently wide to mean that an application to 
tender new evidence is able to be made at any stage of an appeal once it is filed, including during the hearing of the appeal. 

28 We recognise that the document at tab L is a document which post-dates the decision to take removal action, however s 33R 
does not limit the material which may be admitted as new evidence to documents which pre-date the decision to remove.  
Evidence of the subsequent conviction, and the appeal against that conviction, of an officer subsequent to his removal from the 
WA Police is admissible as new evidence under s 33R (AM v Commissioner of Police [2009] WAIRC 01285 at [78]; 
(2009) 90 WAIG 276 at 277.  See too McGrath v Commissioner of Police [2005] WAIRC 00843 at [11] and [16]; (2005) 
85 WAIG 2005 at 2006, Jones v The Commissioner of Police [2006] WAIRC 05858 at [3]; (2006) 87 WAIG 1099 at 1099 and 
Carlyon v The Commissioner of Police [2004] WAIRC 11428 at [23]; (2004) 84 WAIG 1395). 

29 The task of the Commission is to decide according to equity, good conscience and the substantial merits of the case whether 
the removal of Mr Polizzi was harsh, oppressive or unfair.  In that context, the phrase ‘interests of justice’ must be given a 
wide meaning in the context of determining what new evidence should be considered (and see also Carlyon v The 
Commissioner of Police (op. cit. at [19]). 

30 In the circumstances of this matter, we consider that Dr Fitch’s report at tab K having been admitted, the document at tab L, 
which provides a critique of Dr Fitch’s report, should be able to be considered by the Commission when it in turn considers 
what weight to give to the document at tab K in its consideration of the substantive matter. 

31 Further, appeal ground 10 raises the issue of medical evidence supporting Mr Polizzi’s alleged medical condition known as 
Asperger Syndrome (AS) and in particular ground 10.4 alleges that the Commissioner of Police failed to properly consider 
whether any health and welfare issues contributed to Mr Polizzi’s behaviour.  The Commissioner of Police’s response to this 
(28 October 2013 at 3) states that Mr Polizzi had raised ‘an alleged medical condition’ for the first time after he had been 
informed the Commissioner of Police was considering removing him, but had failed to provide sufficient medical evidence to 
support this.  We consider that the document at tab L may go to the credibility of Mr Polizzi’s position that he has AS and be 
relevant to appeal ground 10. 

32 We therefore conclude that it is in the interests of justice to admit the document at tab L as new evidence. 
33 The appeal was then re-listed to be heard on 28 January 2014. 
The Hearing on 28 January 2014 – New Evidence in Response – s 33R(5) 
34 On 22 January 2014, two working days prior to the resumption of the hearing, Ms Vernon forwarded to the Commission a 

document to be tendered pursuant to s 33R(5) of the Act as new evidence in response to the admitting of the document at tab L.  
The document is an assessment of Mr Polizzi by Ms Kate Smith, a clinical psychologist, dated 16 May 2013. 

35 Section  33R(5) is as follows: 
(5)  If the Commissioner of Police is given leave to tender new evidence under subsection (2), the WAIRC 

shall give the appellant a reasonable opportunity to consider the new evidence and the appellant may 
tender new evidence without the leave of the WAIRC under this section in response to the new evidence 
tendered by the Commissioner. 

On 22 January 2014 the Commissioner of Police foreshadowed an objection to the tender and therefore the Commission was 
obliged to give both parties an opportunity to be heard at the commencement of the re-listed hearing on 28 January 2014. 

Summary of Submissions by Mr Polizzi 
36 Ms Vernon noted that the document at tab L, the email from Mr Erasmus to the Commissioner of Police’s staff officer sent on 

27 March 2013, concerns the issue of whether Mr Polizzi has AS but states that neither he nor Dr Piirto had considered this.  
Ms Smith’s assessment responds substantively to this issue and therefore is evidence not in reply to Mr Erasmus’s email, but in 
response to it. 

Summary of Submissions by the Commissioner of Police 
37 Ms Siddique stated that Mr Polizzi seeking to tender new evidence at a late stage was a recurring pattern.  Ms Smith’s 

assessment did not form part of the documents at tabs K, L and M which had been considered by the Commissioner of Police 
after the decision to remove, but prior to the removal action.  The assessment had been one of the two medical reports in 
Mr Polizzi’s much earlier application on 19 August 2013 to tender new evidence, but which had been withdrawn.  Ms Smith’s 
assessment has no relation to Mr Erasmus’s email and was not ‘in response to’ the new evidence which has been tendered by 
the Commissioner of Police. 

Consideration 
38 We noted earlier that appeal ground 10 raises the issue of medical evidence supporting Mr Polizzi’s alleged medical condition, 

and in particular ground 10.4 alleges that the Commissioner of Police failed to properly consider whether any health and 
welfare issues contributed to Mr Polizzi’s behaviour. 
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39 We have not had the benefit of detailed submissions about, and due consideration of, the new evidence which has been 
tendered by the Commissioner of Police, however we observe that it deals with the issue of whether Mr Polizzi can be said to 
have AS.  In turn, that issue may go to the credibility of Mr Polizzi’s position that he has AS and the Commissioner of Police 
failed to properly consider whether any health and welfare issues contributed to Mr Polizzi’s behaviour.  Ms Smith’s 
assessment of 16 May 2013 can be seen as responding to that issue.  We therefore accept that it can be tendered without leave 
pursuant to s 33R(5) and it was numbered exhibit A1. 

The Hearing on 28 January 2014 – Further New Evidence – s 33R(2) 
40 When the Commission announced that Ms Smith’s assessment of 16 May 2013 could be tendered without leave pursuant to 

s 33R(5), Ms Siddique then applied to tender as new evidence a response to Ms Smith’s assessment by Mr Erasmus dated 
12 August 2013.  This was objected to by Ms Vernon and therefore the Commission was obliged to give both parties an 
opportunity to be heard on that application. 

Summary of Submissions by the Commissioner of Police 
41 Ms Siddique submitted that given that the Commission has now decided that Ms Smith’s assessment is in response and 

therefore can be admitted, and will be considered by the Commission, notwithstanding the fact that the report post-dated the 
removal decision and indeed the later removal action, in the interests of fairness and in accordance with s 33R(8)(b), or 
alternatively s 33R(2), the Commissioner of Police should be allowed to tender Mr Erasmus’ report which is in response to 
Ms Smith's report. 

Summary of Submissions by Mr Polizzi 
42 Ms Vernon stated that to give consideration now to a further application to tender new evidence will be to have an endless 

argument: if the Commission grants leave to the Commissioner of Police yet again under 33R(2) for him to tender the 
responsive report by Mr Erasmus, it in turn will trigger the operation of 33R(5) which will allow Mr Polizzi to put in 
something in response to the new evidence.  It cannot be in the interests of justice that an appeal goes on an endless cycle of 
leave to admit new evidence. 

43 Ms Vernon made the point that also it is not in the interests of justice that there be another response by Mr Erasmus to the 
effect that Mr Polizzi’s behaviour can be explained as something other than AS: there is already before the Commission an 
email of 27 March 2013 from him to that effect in response to Dr Fitch’s diagnosis, and this new evidence specifically takes to 
task an assessment made by Ms Smith for the purposes of assessing Mr Polizzi for the Disability Services Commission 
requirements. 

Consideration 
44 We observe firstly that this particular application to tender new evidence, coming as it does after new evidence has been 

tendered without leave pursuant to s 33R(5), cannot be considered under s 33R(8)(b) of the Act.  Section 33R(8) is part of a 
sequence which operates if an appellant is given leave to tender new evidence under s 33R(3): the Commissioner of Police is to 
be given a reasonable opportunity to consider that new evidence (s 33R(6)), he may revoke the removal action (s 33R(7)), or 
he may reformulate his reasons for not having confidence in the appellant’s suitability to remain a member of WA Police or 
may tender new evidence without leave (s 33R(8)).  With Ms Smith’s assessment of 16 May 2013 having been tendered as 
new evidence without leave pursuant to s 33R(5), s 33R(8) can have no application. 

45 However, the power given to the Commission in s 33R(2) to grant the Commissioner of Police leave to tender new evidence is 
not confined or restricted; neither for that matter is the power given to the Commission in s 33R(3) of the Act to grant an 
appellant leave to tender new evidence confined or restricted: either may make such an application at any point during a 
hearing of an appeal (s 33R(1)).  We recognise that the rather regimented procedure s 33R obliges us to follow might mean a 
succession of adjournments when an application to tender new evidence is made and leave is granted.  That is undesirable, and 
time consuming, and whether leave would be granted will depend upon the circumstances when an application is made. 

46 Therefore, this particular application to tender new evidence, coming as it does after new evidence has been tendered without 
leave pursuant to s 33R(5), is to be considered under s 33R(2) of the Act: in the absence of consent, the Commission is to be 
satisfied that it is in the interests of justice to grant leave. 

47 In the circumstances of this matter, we consider that Ms Smith’s assessment of 16 May 2013 having been tendered, a response 
to Ms Smith’s assessment by Mr Erasmus should be able to be considered by the Commission when it in turn considers what 
weight to give to Ms Smith’s assessment in its consideration of the substantive matter.  We therefore conclude that it is in the 
interests of justice to admit the response to Ms Smith’s assessment by Mr Erasmus dated 12 August 2013 as new evidence.  It 
was numbered exhibit R1. 

48 Mr Erasmus’s response having been admitted as new evidence under s 33R(2), the Commission then asked whether pursuant to 
s 33R(5) Mr Polizzi wished to be given a reasonable opportunity to consider it and to tender new evidence without leave in 
response to it.  Ms Vernon advised that he did not wish to do so. 

49 All issues of new evidence having been dealt with, and there being no further preliminary matters, the hearing on 28 January 
2014 resumed to hear Mr Polizzi’s appeal. 

THE HEARING OF THE APPEAL 
50 The Act sets out the procedure the Commission is to follow: 

33Q. Proceedings on appeal 
(1) On the hearing of an appeal instituted under this Part, the WAIRC shall proceed as follows —  

(a) first, it shall consider the Commissioner of Police’s reasons for deciding to take removal 
action; 

(b) secondly, it shall consider the case presented by the appellant as to why that decision was 
harsh, oppressive or unfair; 
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(c) thirdly, it shall consider the case presented by the Commissioner in answer to the appellant’s 
case. 

(2) The appellant has at all times the burden of establishing that the decision to take removal action was 
harsh, oppressive or unfair. 

(3) Subsection (2) has effect despite any law or practice to the contrary. 
(4) Without limiting the matters to which the WAIRC is otherwise required or permitted to have regard in 

determining the appeal, it shall have regard to —  
(a) the interests of the appellant; and 
(b) the public interest which is taken to include —  

(i) the importance of maintaining public confidence in the integrity, honesty, conduct 
and standard of performance of members of the Police Force; and 

(ii) the special nature of the relationship between the Commissioner of Police and 
members of the Force. 

The Commissioner of Police’s Reasons for Deciding to Take Removal Action 
51 The Commissioner of Police’s response (COP Response) of 28 October 2013 gives a summary of what he understood to have 

been Mr Polizzi’s conduct.  It commences on Friday 30 March 2012 when Mr Polizzi attended the Telstra shop in the Morley 
Galleria shopping complex where he spoke with a female staff member and negotiated a contract of sale for a 32 gigabyte 
iPhone.  In completing the application for the contract he made staff aware he was a police officer by using his identification to 
verify his credentials. 

52 On Saturday 31 March 2012, Mr Polizzi returned to the store and proceeded directly to the same female staff member who was 
serving another customer.  He was visibly upset and shouting.  He was told to wait and he would be served in due course.  He 
was upset, questioning the terms of the contract.  He argued the point, believing he had been tricked by staff at the time of sale 
and wanted a new phone.  He continued arguing his point and demanded the manager of the store speak to him regarding his 
contract, stating he ‘no longer wished to speak to a woman’.  He continued in an irrational manner and was ordered to leave the 
store by an employee. 

53 On Monday 2 April 2012, the assistant manager of the store, who is female, spoke with the initial female staff member and as a 
result she phoned Mr Polizzi to discuss the issues he raised the previous day in an attempt to resolve the matter.  During the 
conversation he was aggressive and rude.  The assistant manager ended the call. 

54 About ten minutes later Mr Polizzi again contacted the store and spoke with the assistant manager.  During the call he 
forcefully advocated his case in an agitated and irrational manner.  During the conversation he became abusive towards her, 
referring to her as a ‘bitch’ and made note of the fact that he was sick of dealing with a female. 

55 On the morning of Tuesday 3 April 2012, the assistant manager made a complaint to WA Police via the WA Police internet 
site regarding his conduct.   On the afternoon of Tuesday 3 April 2012, Mr Polizzi entered the Telstra shop to return the iPhone 
after issues he had raised about the terms of the purchase.  He returned the iPhone to an employee who informed him his 
contract with Telstra was cancelled.  In resolution of Mr Polizzi's complaint, he was advised arrangements had been made with 
another store to supply him with a new contract and iPhone. 

56 The iPhone was placed in the rear office which is out of bounds to customers and secured with a coded door lock.  In an 
attempt to retrieve the handset Mr Polizzi walked past the counter and made an attempt to open the office door by randomly 
punching codes on the key pad without success.  He was told by staff that he was not permitted to access the office area but 
remained in the vicinity arguing his case. 

57 The rear staff office door was opened by a staff member exiting.  At this time Mr Polizzi approached the open door and 
attempted to enter the room.  A staff member was standing in the doorway to prevent his entry and ordered him away.  
Mr Polizzi pushed her in attempt to move her out of his way to facilitate entry into the office.  A brief ‘stand off’ occurred 
where he displayed his police identification, asserting his right to enter the office as a police officer. 

58 He managed to push past her into the office area where he approached the assistant manager and demanded the return of his 
phone.  A concerned male employee assisted and after a short verbal confrontation with Mr Polizzi ushered him out of the 
office.  Police were called to the incident. 

59 Later that same day, Tuesday 3 April 2012 at 9.20 pm, detectives from Internal Affairs Unit (IAU), with the assistance of 
Mirrabooka Detectives, attended Mr Polizzi's home in Mt Lawley to conduct inquiries in relation to the Telstra shop incident, 
including the execution of a search warrant.  Mr Polizzi was arrested by IAU investigators, given his rights under the Criminal 
Investigations Act (CIA) and advised of the items sought.  Mr Polizzi advised he would enter his house and locate the items 
and that no search warrant was required.  He became agitated and would not listen to the instruction of attending senior 
officers, insisting he would enter his house and retrieve the items sought. 

60 Contrary to instructions not to enter the house, Mr Polizzi turned, entered the house and walked to his bedroom.  He was 
followed by detectives.  Inside his house Mr Polizzi retrieved his identification, however he continued to behave in an erratic 
manner, demanding that the search cease as the warrant was effectively redundant due to him retrieving the sought items.  He 
continued to robustly verbalise his disdain towards attending police, essentially obstructing officers in the course of their 
lawful duty.  Mr Polizzi was subsequently handcuffed to prevent potential loss of evidence, injury to attending police, escape 
from custody and to prevent him harming himself, given his demeanour. 

61 Officers executing the search warrant located a drug smoking utensil in the lounge.  Police subsequently conducted a search of 
the house under Misuse of Drugs Act 1981 provisions and Mr Polizzi was removed due to his continued erratic behaviour.  A 
number of items were located, including over 1,381 rounds of unsecured ammunition, synthetic cannabis and a used drug 
smoking utensil. 
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62 Later that evening Mr Polizzi was interviewed at IAU, where he declined a criminal interview, however he participated in a 
managerial interview.  In the conduct of the investigation, a number of witnesses were interviewed by investigators.  As a 
consequence of the investigation conducted by IAU, Mr Polizzi underwent a loss of confidence review.  Following 
examination of the relevant materials and consideration of the summaries of investigation and supporting documents by the 
Commissioner of Police, on 6 December 2012 the Commissioner of Police issued a Notice of Intention to Remove (NOITR) to 
Mr Polizzi as he had lost confidence in Mr Polizzi’s suitability to remain a member of the WA Police. 

63 The issues put to Mr Polizzi in the NOITR are as follows: 
1. On 3 April 2012 at the Telstra shop in Morley you: 

• identified yourself as a police officer and behaved in an abusive, threatening and unprofessional manner; 
• unlawfully assaulted a female Telstra employee; 
• trespassed upon the Telstra shop staff office; and 
• used your position as a police officer for personal gain. 

2. On 3 April 2012 at Mount Lawley you: 
• failed to ensure proper storage of ammunition; 
• were in possession of synthetic cannabis, albeit not a prohibited substance at the time; 
• were in possession of a smoking implement used for smoking synthetic cannabis; 

3. In 1995 whilst at the WA Police Academy your training records indicate a number of issues that are reflective of 
poor behaviour and inappropriate conduct; 

4. In 1996 a number of comments were recorded in your Probationary Reports indicating that the conduct and 
behaviour identified during your Police Academy training had continued; 

5. In 2006 and 2007 whilst attached to Infringement Management and Operations you had four sustained matters 
directly relating to unprofessional conduct.  All of the matters related to rude and aggressive behaviour towards 
members of the public; 

6. On 3 December 2011 whilst off duty you were involved in an incident with a female whom you shared a house 
with.  The subsequent investigation resulted in all of your firearms being seized and you being charged with 1 x 
Common Assault and 1 x Failing to ensure safe keeping of your firearms.  These matters are currently being dealt 
with by the court; 

7. You attended Health and Welfare on a number of occasions, since the 3 December 2011 incident; 
• During a visit on 4 January 2012 you became angry and abusive towards Acting Assistant Director Wayne 

Bryan; 
• On 27 January 2012 and 22 March 2012 you abused staff and acted in an unprofessional and irrational manner; 

8. In February 2012 an audit of your computer accesses revealed a number of unauthorised accesses relating to your 
own personal details and IR's that you were directly linked to.  You were the subject of a Managerial Notice and 
received verbal guidance in relation to these matters; and  

9. Evidence given by you under oath at your trial on 12 November 2012 in the Perth Magistrates Court was not 
consistent with and contradicted evidence you gave during your managerial interview under disciplinary demand on 
4 April 2012 with internal investigators. 

64 On 22 February 2013 the Commissioner of Police wrote to Mr Polizzi saying that after considering his response and having 
regard to all of the information before him, there is sufficient evidence to sustain the issues put to him in the NOITR. 

65 The Commissioner of Police concluded that Mr Polizzi’s conduct was in clear contravention of the WA Police Code of 
Conduct with respect to his honesty, conduct and ethics, and that it significantly undermines the integrity, credibility and 
reputation of WA Police. 

66 The Commissioner of Police said that he had regard to the context of Mr Polizzi’s response including his personal 
circumstances and previous service history.  However, given the nature of the information concerning Mr Polizzi’s conduct, 
together with the unconvincing response he had provided to these allegations, his personal circumstances and service history 
had not ameliorated his concerns about Mr Polizzi’s suitability to remain a member of the WA Police. 

67 The Notice of Removal is dated 3 April 2013.  It states that the Minister approved Mr Polizzi’s removal on 27 March 2013.  
Mr Polizzi was removed from the WA Police on 4 April 2013 when the Notice of Removal was served on him (Vol 1 tab N). 

Mr Polizzi’s Case why the Decision to Remove was Harsh, Oppressive or Unfair 
68 For each of the nine issues set out above which the Commissioner of Police put to Mr Polizzi in the NOITR, there are nine 

corresponding grounds of appeal.  Grounds 1, 3, 4, 5, 6 and 7 contain a common sub-ground that, in general terms, 
Mr Polizzi’s conduct in each issue was not a basis for the Commissioner of Police to have lost confidence in his suitability to 
continue as a member of the WA Police having regard to his honesty, integrity and conduct because such conduct:   

1. Occurred whilst he was suffering from stress, fatigue and an undiagnosed medical condition known as AS, a 
characteristic of which is impaired social interaction;  

2. Is unlikely to reoccur since Mr Polizzi has now been diagnosed with and treated for AS. 
69 In addition, there is a tenth ground of appeal in which Mr Polizzi says he was denied a fair go all around by the Commissioner 

of Police because: 
10.1. The Commissioner of Police unreasonably refused requests by Mr Polizzi (and his representatives) to extend the 

date for his response to the NOITR until after Mr Polizzi had undergone a comprehensive medical examination 
by his treating specialist; 



94 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 485 
 

10.2. The Commissioner of Police's opinion that Mr Polizzi does not suffer from AS is contrary to medical evidence 
obtained by Mr Polizzi after the Commissioner of Police's letter to him dated 15 January 2013 pursuant to 
s 33L(3) of the Act; 

10.3. The Commissioner of Police disregarded medical evidence supporting Mr Polizzi's medical condition known as 
AS; and  

10.4. The Commissioner of Police therefore failed to properly consider whether any health and welfare issues, 
namely Mr Polizzi's undiagnosed and mistreated medical condition known as AS, contributed to his behaviour 
as required by WA Police Service Managerial Intervention Model HR-31 and specifically HR-31.1.5. 

70 Together, the common sub-grounds and ground 10 go to the central issue in his appeal.  It is convenient to commence the 
consideration of that issue with ground 10. 

Appeal Ground 10 
Ground 10. 1 
– Mr Polizzi’s Request for Extension of Time 

71 Mr Polizzi’s response to the NOITR was due on 8 January 2013.  On 24 December 2012 Mr Polizzi requested ‘an extension to 
the allocated 3 week response’ (Vol 1 tab F) stating that:   

• Two months earlier he had contacted the Employee Assistance Program but had been told there was nothing which 
could be done to help him. 

• He then had seen a clinical psychologist (Ms Herbert) on 1, 8 and 22 December 2012; 
• He was served with the NOITR on 18 December 2012 and given the time of year, Ms Herbert will be unavailable 

from 23 December to 7 January 2013. 
72 His request concluded with: 

I have scheduled appointments as per attached business card.  To show my commitment to fixing my problem I wanted to 
propose that my accrued annual leave be used to cover me whilst I seek treatment.  I also enquired if I could utilize any 
accrued long service leave, however that is not possible.  However annual leave for next year could be used to cover the 
gap until my long service leave is due. 
I realise this is an unorthodox request, however having perused my file for the very first time I am left feeling absolutely 
ashamed, disgraced and disgusted.  I acknowledge that there is a serious behaviour issue here and I need to get it 
addressed and will do whatever is required.  My Commissioner should not have to have someone working for him with 
this continuing problem, hence why I am seeking your help and patience as I know that I can be the officer you expect to 
have. 

73 The Commissioner of Police replied the same day noting that Mr Polizzi had sought an extension of a further three weeks, his 
desire to engage with his psychologist prior to providing a response, and that Mr Polizzi had appointments scheduled for 8 and 
12 January 2013.  The Commissioner of Police allowed an extension of one week to 14 January 2013 (Vol 1 tab F).  Mr Polizzi 
duly submitted his response to the NOITR on 14 January 2013 (Vol 1 tab G). 

– Mr McKenna’s Request for Extension of Time 
74 On 15 January 2013 Mr McKenna, the principal solicitor for the WA Police Union, wrote to the Commissioner of Police 

(Vol 1 Analysis of Response tab 15) attaching Mr Polizzi’s response to the NOITR saying it is evidence Mr Polizzi is suffering 
from ‘some kind of psychiatric disorder’ which Mr Polizzi says has been misdiagnosed.  Mr McKenna wrote that Mr Polizzi 
says he believes his symptoms are most likely attributable to AS and Mr McKenna has instructed Mr Polizzi to:  

‘1. obtain a report from his psychologist to confirm this; 
2. obtain a report from either his psychologist or his general practitioner, at this stage, to explain whether the 

medication he was prescribed, when he was misdiagnosed, would have been a contributing factor to his behaviour; 
3. how his present psychological problems affect his behaviour; 
4. how his present psychological problems can be addressed; and  
5. whether or not his current psychological condition can be treated to the extent that he will be able to conduct his 

duties as a police officer to the satisfaction of yourself without the possibility of bringing the agency into disrepute.’ 
75 Mr McKenna’s letter concluded: 

In the circumstances I think it is only fair that you allow Mr Polizzi an extension so that he can obtain these reports so that 
you can make an informed decision as to whether or not you can, or cannot, retain confidence in Mr Polizzi.  Please find 
attached a synopsis of AS which certainly accords with the behaviour displayed by Mr Polizzi on these occasions. 

76 Any reply to Mr McKenna’s request for an extension for Mr Polizzi to obtain reports from his psychologist apparently is not 
before the Commission; an email from the staff officer to the Commissioner of Police dated 17 January 2013 (Vol 1 tab 16) 
indicates it was declined. 

77 In written submissions dated 22 November 2013 (paragraphs 11.7, 11.8), Ms Vernon criticised Ms Siddique’s submission that 
Mr Polizzi did not provide sufficient medical evidence confirming a diagnosis of AS or that he was suffering from it on 3 April 
2012, saying that this was because the Commissioner of Police refused to grant him an opportunity to do so when: 

• The one week extension granted by the Commissioner of Police was two days after Mr Polizzi’s last scheduled 
appointment with Ms Herbert; 

• Mr McKenna had requested an extension of time, and even Mr Erasmus had believed Mr Polizzi should have a two 
week extension to allow Ms Herbert to finalise a report, however it was not granted. 

78 The submission is that Mr Polizzi therefore was not afforded a proper opportunity to address matters relevant to the 
determination of the reasons for the removal before they were acted upon to remove him from office. 



486 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 94 W.A.I.G. 
 

Consideration 
79 The Commissioner of Police’s reply incorrectly said that Mr Polizzi had sought an extension of a further three weeks when in 

fact Mr Polizzi had not specified the length of the extension he sought.  Mr Polizzi had sought an extension of time until after 
he had undergone a comprehensive medical examination by his treating specialist.  The Commissioner of Police’s extension of 
one week was based upon the dates of Mr Polizzi’s medical appointments. 

80 In Mr Polizzi’s request, his treating specialist was Ms Herbert, a psychologist, and Mr McKenna’s request was to enable 
Mr Polizzi to obtain reports from his psychologist.  Ms Herbert’s report was sent to the Commissioner of Police on 17 January 
2013 (Vol 1 Analysis of Response tab 3) which was two days after Mr McKenna had written his request to the Commissioner 
of Police.  The reason for requesting an extension of time given by both Mr Polizzi and Mr McKenna, that is to obtain a report 
from Ms Herbert, therefore had been satisfied.  Ms Herbert’s report is complete and did not itself request an extension of time.  
Therefore the Commissioner of Police’s extension of one week was one day short of the time Mr Polizzi needed.  It is a 
relatively short time, and there was no disadvantage to Mr Polizzi in that one day.  Declining Mr McKenna’s request for an 
extension was not unreasonable because Ms Herbert’s report to which his request related arrived two days after he had made 
his request.  Ground 10.1 is not made out. 

Ground 10.2 
81 Ground 10.2, properly understood (see t 37), is that the Commissioner of Police's opinion that Mr Polizzi does not suffer from 

AS is contrary to Ms Herbert’s report.  The background to this sub-ground is that Mr Polizzi responded to the NOITR by 
addressing each of the issues and he stated his belief that his behaviour was attributable to prescribed medication and, at the 
conclusion of his response, Mr Polizzi set out matters relating to his personal life and, in an addendum, matters relating to the 
medicines he had been prescribed and the medical practitioners he had attended. 

82 It is sufficient for these reasons merely to note that these included his understanding that he had symptoms attributable to AS 
from the age of seven.  He considers that he has ‘attributable symptoms to AS’ and he is following a therapy path to determine 
and manage it.  Under the heading ‘Treatment’ he said he was obtaining treatment for low frustration tolerance and that a 
formal diagnosis takes time and personal resources.  He has had to endure two incorrect diagnoses which included incorrect 
medication that were a contributing factor to a short change in his character and personality. 

83 He said in conclusion that he has been made aware that he should be able to excel with appropriate therapy and support, and 
having now discovered his symptoms he can treat the problem in the best interests of everyone.  He has permanently ceased 
any type of medication, he is feeling the difference, he has noticed a definite change in himself and a desire to keep going. 

84 The Commissioner of Police in his reply on 22 February 2013 stated that he did not accept AS as well as misdiagnosis and 
prescribed medication as an explanation for Mr Polizzi’s conduct.  On page 4 of his reasons for removing Mr Polizzi 
(Vol 1 tab J), the Commissioner of Police rejected any claim of informal diagnosis at the age of seven because the first time the 
term AS was publically referred to and used was in a 1981 academic paper; that before a proper diagnosis could be made of 
him he changed psychiatrists; that Ms Herbert only raises the possibility of an AS diagnosis ‘probably suggested to her by 
you’; and that the most Ms Herbert can say is that the use of both prescription and non-prescription medication led to 
psychological issues that can account for Mr Polizzi’s ‘emotional dysregulation, low frustration tolerance and challenging 
interpersonal behaviours’. 

85 Ms Herbert had written whether Mr Polizzi has a psychiatric/psychological condition, saying that there is ‘a possible 
Asperger’s diagnosis’.  This was said in the context of ‘an untreated trauma history, a possible Asperger's diagnosis and use of 
both prescription and non-prescription drugs’ which together led to psychological issues which may account for his conduct. 

86 Turning to ground 10.2, that the Commissioner of Police's opinion that Mr Polizzi does not suffer from AS is contrary to 
Ms Herbert’s report, Ms Herbert wrote in relation to whether Mr Polizzi has traits consistent with an Asperger’s diagnosis only 
that ‘it would be sensible therefore for this to be formally assessed by a psychiatrist as it would certainly explain at least some 
of Mr Polizzi's direct relational style which has perhaps caused him problems in the workplace’. 

87 In our view, Ms Herbert’s report falls short of stating that Mr Polizzi suffers from AS.  (We record that Ms Herbert, quite 
properly, acknowledges that she is not a psychiatrist and has seen Mr Polizzi for treatment purposes only; she indicates that in 
providing treatment it is essential to formulate a working hypothesis of some kind of assessment). 

88 However the Commissioner of Police’s rejection of Mr Polizzi’s behaviour as attributable to AS necessarily rejects 
Ms Herbert’s view that it is possible Mr Polizzi had AS and that it would be sensible for this to be formally assessed by a 
psychiatrist.   

89 The Commissioner of Police’s reasons for reaching this view included the following sentence:  
It should be noted that when you saw Dr Piirto (Health and Welfare psychiatrist) she was certainly not of the view that 
you were suffering from the disorder. 

90 In submissions, Ms Vernon made the point that in the materials relied on by the Commissioner of Police and provided to 
Mr Polizzi, and to this Commission, there is no reference to a report by Dr Piirto, or reports or assessments or letters by 
Dr Piirto (t 5, 6). 

91 Ms Siddique confirmed that the Commissioner of Police was not provided with, and did not feel he needed to read, Dr Piirto’s 
reports but rather was satisfied after taking into account all that Mr Erasmus had said and reported, including Dr Piirto’s view 
and her diagnosis as communicated by her to Mr Erasmus (t 40). 

92 The Commissioner of Police’s statement that ‘Dr Piirto was certainly not of the view that Mr Polizzi was suffering from AS’ is 
not supported by the evidence.  Mr Erasmus, who is a clinical psychologist, had said in an email to Inspector Schorer on 
17 January 2013 (Vol 1 Analysis of Response tab 16) that Dr Piirto was certainly not of the view that he was suffering from 
AS and this, it seems, was incorporated into the Commissioner of Police’s reasons for deciding to remove Mr Polizzi.  It was 
an error to do so. 



94 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 487 
 

93 Ms Vernon correctly points out that in the recording of the interview of Mr Erasmus (Vol 3 tab 42), Mr Erasmus is asked if 
there has been a diagnosis of Mr Polizzi by Dr Piirto, and Mr Erasmus’ answer is that Dr Piirto has not assessed him and made 
a diagnosis.  Therefore, the Commissioner of Police was incorrect to say that Dr Piirto was certainly not of the view that 
Mr Polizzi was suffering from AS. 

94 Ground 10.2 is made out to the extent that the view of the Commissioner of Police that Mr Polizzi’s unprofessional and 
volatile behaviour is not attributable to AS depended upon his misunderstanding of Dr Piirto’s position and that he disregarded 
Ms Herbert’s view that it is possible Mr Polizzi has AS and that it would be sensible for this to be formally assessed by a 
psychiatrist. 

Grounds 10.3 and 10.4 
95 Grounds 10.3 and 10.4 together raise the issue from a different direction.  Ms Vernon submitted (t 142) that as Ms Herbert 

indicated support for a possible diagnosis of AS as a possible explanation, either complete or in part, for Mr Polizzi’s conduct, 
it deserved more than the paragraph it received in the Commissioner of Police’s reasons; without more, it is not possible to 
know how the Commissioner of Police came to his view, which leads to the conclusion that Mr Polizzi was denied a fair go all 
round. 

96 Ms Siddique submitted that in relation to all matters concerning the medical conditions and the alleged medical conditions 
raised by Mr Polizzi, the Commissioner of Police received all of his advice and guidance from Mr Erasmus. 

97 In the email to Inspector Schorer on 17 January 2013 mentioned above (Vol 1 Analysis of Response tab 16), Mr Erasmus had 
said that Mr Polizzi had called him on 1 December 2012; Mr Polizzi was anticipating the NOITR and mentioned to 
Mr Erasmus he was diagnosed with AS as a 16 year old, that he had never disclosed this for fear of humiliation and thus it was 
left untreated.  In Mr Erasmus’ view, this raised a few important issues.  One of the issues was Mr Erasmus’ understanding of 
Dr Piirto’s position set out above, and which has been dealt with. 

98 The other issues Mr Erasmus raised were that he assumed Mr Polizzi did not declare this during the recruitment process; and 
most importantly, AS was only included in the Diagnostic and Statistical Manual of Mental Disorders 4th edition (DSM-IV) in 
1994, therefore Mr Polizzi could not have been formally diagnosed with AS as a 16 year old.  In another email on the same day 
(Vol 1 Analysis of Response tab 14) Mr Erasmus said that the term AS would not have been publicly known, let alone used as 
a diagnosis, in 1975 when Mr Polizzi was seven years old when he was reportedly ‘informally diagnosed’ with it. 

99 These comments by Mr Erasmus are used by the Commissioner of Police in his reasons for reaching the view that Mr Polizzi’s 
unprofessional and volatile behaviour is not attributable to AS.  In my view, Ms Vernon’s submission that it is not possible to 
know how the Commissioner of Police came to his view is not accepted; it is evident that he came to his view accepting 
Mr Erasmus’ information. 

Grounds 10.3 and 10.4 – Further Issues 
100 The balance of grounds 10.3 and 10.4 are that the Commissioner of Police disregarded medical evidence supporting 

Mr Polizzi's medical condition and therefore he failed to properly consider whether any health and welfare issues, namely 
Mr Polizzi's undiagnosed and mistreated AS, contributed to his behaviour as required by WA Police Service Managerial 
Intervention Model HR-31 and specifically HR-31.1.5.  This refers to two reports admitted as new evidence, being the 
documents created after 22 February 2013 when the Commissioner of Police had made the decision to take removal action but 
before Mr Polizzi was removed. 

101 The first report is a letter from Dr Fitch, a consultant psychiatrist, on 20 March 2013 to the Commissioner of Police saying she 
had been requested to provide a psychiatric medico-legal report regarding Mr Polizzi (Vol 1 tab K).  She wrote that she is 
preparing a very comprehensive psychiatric report, however if it is to be provided by 26 March 2013, it will not contain the 
biological and neuropsychological testing, and she requested an extension of time of 42 days ‘for SC Polizzi to show reason as 
to why the loss of confidence motion should be withdrawn’.  There is no record of a response to this letter. 

102 On 25 March 2013 Dr Fitch sent a fax to the Commissioner of Police saying that as she did not hear from him, and that her 
comprehensive report is only 90% completed, she has prepared an executive summary which she attached.  For the purpose of 
grounds 10.3 and 10.4, it is sufficient to note Dr Fitch’s conclusion that Mr Polizzi has clear evidence of AS.  Her concluding 
comment on page 5 is that:  

With appropriate treatment as outlined in Question Five, SC Polizzi is capable of being a competent police officer who 
can make a strongly positive contribution to the Police service in his limited field of task engagement. 

103 The Commissioner of Police sought advice from Mr Erasmus (Vol 1 tab L) and replied to Dr Fitch on 27 March 2013 
(Vol 1 tab M).  The reply informed Dr Fitch that nothing in her correspondence caused him to alter his view that he has lost 
confidence in Mr Polizzi or to delay action in this regard. 

104 The second report is dated 16 May 2013 from Ms Smith, a clinical psychologist to whom Mr Polizzi had been referred by 
Dr Fitch because of concerns that Mr Polizzi ‘probably had AS’ (exhibit A1).  Ms Smith’s opinion, in her summary at p 10, is 
that Mr Polizzi meets the criteria for a diagnosis of Asperger's Disorder; however he also has a history of hyperactivity which 
is a common co-occurring trait; he has had some social difficulties from time to time that he has got through, with recent 
events causing a major issue, possibly largely because of misunderstanding.  She set out a number of recommendations. 

105 The Commissioner of Police sought, and on 12 August 2013 received, a response to Ms Smith’s report from Mr Erasmus 
(exhibit R1). 

Summary of Submissions of Mr Polizzi 
106 Ms Vernon’s submission is that the WA Police Service Managerial Intervention Model HR-31 requires the Commissioner of 

Police to consider whether any health and welfare issues have contributed to Mr Polizzi's behaviour, and he cannot do so 
unless he takes steps to ensure that the officer himself is actually assessed by somebody in the HWS or assessed externally. 

107 The essence of Ms Vernon’s submission is that in the absence of an independent report the Commissioner of Police could not 
have properly considered whether any health and welfare issues contributed to Mr Polizzi’s behaviour.  In the absence of a 
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psychiatric report confirming Mr Polizzi’s diagnosis (or lack thereof) the Commissioner of Police was required to consider the 
evidence that was available as supportive of Mr Polizzi suffering from mental health issues, either stress, ‘psychological 
overwhelm’ or AS or otherwise ([13.16] of submissions ).  If the Commissioner of Police did receive information which he 
considered might have explained Mr Polizzi’s conduct it may mean that he may have to be reconsidered for whether he could 
continue to be a member, but it might not be, for the purposes of s 8 of the Act, a loss of confidence in his suitability to 
continue as a member having regard to his honesty, integrity or conduct. 

108 Ms Vernon submitted that the decisions in Wells v The Commissioner of Police (2000) 100 IR 106 and the Fire Brigade 
Employees Union of New South Wales v Fire and Rescue [2013] NSWIRC 57 articulate a process where there is a question of 
someone’s mental health there is a requirement to give active consideration not only to whether there is such an issue but what 
part, if any, it played in the impugned conduct.  Ms Vernon also referred to Applicant v Respondent [2013] FWC 7421 in 
which the Fair Work Commission held at [36] that it would appear to be indefensible to dismiss an employee who has a mental 
disorder for conduct which occurred when the employee was unaware that he had a mental disorder and for which he had not 
yet received any treatment. 

Summary of Submissions of the Commissioner of Police 
109 Ms Siddique says that it is extremely significant that the first time Mr Polizzi raised AS is when he was faced with the 

likelihood of losing his job.  When he joined the Police Force in 1995, he did not declare any medical condition.  He showed 
alarming behaviour in 1995 and 1996, and ten years later he again showed worrying, rude and aggressive behaviour; a pattern 
formed including rude and aggressive behaviour, it would seem, directed towards women.  Mr Polizzi denied anything was 
wrong with him and he was encouraged to attend for therapy.  He did not cooperate and eventually, as a result of an incident in 
December 2011 which involved violence as well as a firearms offence, he was directed to go for a fitness for duty assessment.  
He did so but again denying that anything was wrong with him and not accepting the conclusions of Mr Erasmus. 

110 Mr Polizzi’s lack of cooperation, and even his resentment, towards health and welfare is demonstrated in the incidents in 
January and March 2012 involving Acting Assistant Director Bryan and his staff.  Ms Siddique submits that this shows an 
officer not only in denial of any issues that have been highlighted to him by Mr Erasmus but one who is holding the health and 
welfare unit that is there to assist him in contempt.  Ms Siddique points out that notwithstanding his behaviour at HWS in 
January 2012, where he was rude and abusive to staff and where he had stormed out of the Health and Welfare office because 
he did not agree with their psychologist’s findings and assessment of him, WA Police agreed to refer Mr Polizzi to an external 
psychologist and continued to pay for his treatment. 

111 After only one consultation with the external psychologist in May 2012 Mr Polizzi discontinued treatment with her.  At t 152, 
Ms Siddique points out that he was referred to two psychiatrists by HWS who came back with diagnoses that he did not agree 
with and so he ‘sacked them, essentially’.  The second psychiatrist was Professor Skerritt.  Mr Polizzi refers to his visits to 
Professor Skerritt in his response to the NOITR saying that when he suggested to Professor Skerritt that he had perhaps AS, 
Professor Skerritt had responded that ‘he had not considered that’ but ‘believed now we may be on the right track’.  Mr Polizzi 
said ‘at this point I advised him that it was best that I seek treatment elsewhere’ (Vol 1 tab G, response of Mr Polizzi under the 
title ‘Addendum’ p 20).  The Summary of Investigation (SOI) notes that Professor Skerritt’s report does not support these 
claims made by Mr Polizzi.  Neither did Mr Polizzi make mention of this in his managerial interview. 

112 Ms Siddique submits that the incidents of unauthorised computer access, the significance of his evidence before the Magistrate 
when charged with the firearm offence in 2012 and his previous evidence to the Internal Affairs officers, calls into question his 
honesty and integrity.  Together with Mr Polizzi’s complete denial, reluctance and unwillingness to accept that there could be 
anything behind that behaviour, when Mr Polizzi raised for the first time that he can explain his conduct now because he has 
AS, it was more than fair and reasonable for the Commissioner of Police to question his motives of raising the issue of AS, 
particularly given that some time was clearly taken by Mr Polizzi because he asked for extensions of time to find a psychiatrist 
and a psychologist that would come back with a diagnosis that he was claiming he suffered from. 

113 Ms Siddique submitted that at this stage, there was a question whether the Commissioner of Police owed Mr Polizzi any 
further obligation in terms of health and welfare.  He had already discharged his obligations under HR-31.  When the 
Commissioner of Police received Ms Herbert’s report he asked Mr Erasmus, who is also a clinical psychologist, to look at it 
and to offer his opinion based upon the benefit that Mr Erasmus had of seeing and assessing Mr Polizzi on more than one 
occasion.  The Commissioner of Police took into account all relevant information before him up to the point where he made his 
final decision to remove Mr Polizzi.  Mr Erasmus’ opinion was that Mr Polizzi was suffering from antisocial interpersonal 
personality traits largely caused by a childhood traumatic event which Mr Polizzi had canvassed with Mr Erasmus back in 
2011. 

114 Similarly, when the Commissioner of Police received Ms Smith’s report at the end of May, a month and a half after Mr Polizzi 
had been removed, the Commissioner of Police took advice on that report by asking Mr Erasmus to prepare his own report in 
response.  This is indicative and reflective of the fact that the Commissioner of Police had in mind at all times the health and 
welfare concerns and the medical conditions that were raised and claimed.  The Commissioner of Police remained of the view 
that AS was not the justification for Mr Polizzi’s behaviour so he did not revoke the removal, but he did go through the 
exercise of getting advice and guidance through Mr Erasmus. 

115 Ms Siddique further submitted that Mr Polizzi posed an unmanageable and unacceptable risk given that there is no cure for AS.  
It requires close therapy, counselling, treatment and medication.  Given everything that Mr Polizzi had exhibited up until this 
time, his lack of professionalism, his lack of honesty and forthrightness, his questionable integrity, there will always be a risk 
that the symptoms would raise their head again.  The symptom of antisocial behaviour was a constantly recurring pattern.  If 
the Commissioner had decided to accept Mr Polizzi’s claim that he was suffering from AS, an element or symptom of which 
is, according to Dr Fitch, a social disability, this would suggest that Mr Polizzi has a reduced ability to engage acceptably in 
social interactions with others, which would not be conducive to being a police officer. 
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Consideration 
116 There is no doubt that the Commissioner of Police is obliged to consider health and welfare issues with respect to managerial 

intervention.  HR-31 commences ‘When considering the most appropriate form of managerial intervention to address 
demonstrated and/or identified unprofessional conduct, the following are to be key considerations’.  There are ten 
considerations; the fifth consideration at HR-31.1.5 is: 

If applicable, whether any Health and Welfare issues contributed in any way to the demonstrated and identified 
unprofessional conduct.   

117 We consider that this obligation applies to the Commissioner of Police when he is deciding whether or not to take removal 
action under s 8 of the Act.  This conclusion is consistent with the two decisions referred to by Ms Vernon.  In Wells v The 
Commissioner of Police the unfairness of Senior Constable Wells’ dismissal was determined largely on the medical opinion of 
his medical condition at the time he assaulted a person attending the police station, and that he was now fit for duty.   

118 In Fire Brigade Employees Union of New South Wales v NSW Fire and Rescue [2013] NSWIRC 57 the employee concerned 
was not a police officer, however the evidence that the Fire Brigade Commissioner did not consider the employee’s mental 
health to be relevant to any consideration as to what action should be taken with respect to the employee was held to be an 
error.  In that matter, the weight of the medical evidence was that the employee’s mental condition contributed to his conduct 
in pushing a fellow employee in the back which caused the employee to hit a cupboard, doing damage to his face and teeth.  
His mental illness was not diagnosed prior to the incident. 

119 The IRCNSW held:  
There can be no doubt that in considering whether a dismissal from employment was harsh, mental illness may be 
required to be taken into account as a mitigating factor.  No absolute rule can be laid down about this; it will depend 
on such matters as the nature of the illness, whether the illness is likely to cause a recurrence of the conduct, whether 
the individual has recovered from the illness and the nature of the conduct itself that led to the decision to dismiss. 

120 It is apparent that the Commissioner of Police did consider whether any health and welfare issues contributed to Mr Polizzi’s 
conduct because he refers to Mr Polizzi raising the issue of AS as well as a misdiagnosis and prescribed medication, even 
though he concluded from the available evidence that Mr Polizzi’s unprofessional and volatile behaviour are not attributable to 
them. 

121 No absolute rule can be laid down about what an employer, in this case the Commissioner of Police, must do to take into 
account health and welfare issues.  The scope of the Commissioner of Police’s obligation to take into account whether health 
and welfare issues contributed to demonstrated and unprofessional conduct in considering whether he has lost confidence in a 
member will depend upon the circumstances of each case. 

122 The evidence at the time the Commissioner of Police decided to take removal action did not include Dr Fitch’s report and 
Ms Smith’s assessment.  Both reports support Mr Polizzi having AS which casts doubt about the conclusion of the 
Commissioner of Police on 22 February 2013 in his reasons for taking removal action that Mr Polizzi’s unprofessional and 
volatile behaviour is not attributable to AS, misdiagnosis and prescribed medication. 

123 However in relation to Dr Fitch’s report of 25 March 2013, which was available to the Commissioner of Police before 
Mr Polizzi was removed, Mr Erasmus concludes (Vol 1 tab L p 3) that: ‘There are too many inconsistencies in [Mr Polizzi’s] 
behaviour over time to suggest that an unmanaged AS has debilitated him to the extent that [Dr Fitch] claims’.  The 
Commissioner of Police had to that point chosen to accept Mr Erasmus’ views, and Dr Fitch’s report did not cause him to halt 
the removal action.  It is apparent from the Commissioner of Police’s response to Dr Fitch that whether or not Dr Fitch was of 
the view that Mr Polizzi had AS was not the deciding factor.   

124 In relation to Ms Smith’s assessment of 16 May 2013, which was available to the Commissioner of Police after Mr Polizzi was 
removed, Mr Erasmus concludes (exhibit R1 p 6) that: ‘…there will be considerable overlap between features of a 
neurodevelopmental disorder and personality style and traits…’. 

125 While Dr Fitch’s report and Ms Smith’s assessment add weight to Mr Polizzi’s claim that he has attributable symptoms of AS, 
and thus provide some weight to his explanation of his conduct, Mr Erasmus’ comments provide a balance to Dr Fitch’s report 
and Ms Smith’s assessment.  His comments provide a basis for the Commissioner of Police concluding that Mr Polizzi’s 
unprofessional and volatile behaviour is not attributable to AS as well as a misdiagnosis and prescribed medication. 

126 The Commissioner of Police was aware of Mr Erasmus’ personal knowledge of Mr Polizzi, which included the fitness for duty 
assessment which indicated concern for Mr Polizzi’s mental health.  The material before the Commissioner of Police included 
that Mr Polizzi had been assessed by psychologists and referred to an external psychologist, and that after only one 
consultation with the external psychologist in May 2012 Mr Polizzi discontinued treatment with her.  He had been referred to 
two psychiatrists by HWS.  In the case of the second psychiatrist Mr Polizzi himself decided not to continue even though when 
he suggested to the psychiatrist that he perhaps had AS, the psychiatrist had responded that he had not considered that but 
believed now ‘we may be on the right track’ (response of Mr Polizzi under the title ‘Addendum’ page 20).  Further, when 
Mr Polizzi was directed to attend HWS he had shown a marked reluctance to admit he had a medical problem at all. 

127 The Commissioner of Police therefore had a reasonable basis for preferring Mr Erasmus’ conclusions.  Dr Fitch’s report and 
Ms Smith’s assessment, together with Mr Erasmus’ responses in each case, do not establish that the Commissioner of Police’s 
conclusion must be incorrect. 

128 Grounds 10.3 and 10.4 are not made out. 
The First Sub-ground in Grounds 1, 3, 4, 5, 6 and 7 
129 The first sub-ground in grounds 1, 3, 4, 5, 6 and 7, that Mr Polizzi’s conduct in each issue was not a basis for the 

Commissioner of Police to have lost confidence in his suitability to continue as a member of the WA Police because such 
conduct occurred whilst he was suffering from stress, fatigue and an undiagnosed medical condition known as AS, a 
characteristic of which is impaired social interaction, falls for consideration. 
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130 These sub-grounds proceed on the basis that Mr Polizzi’s inappropriate, abusive, threatening and completely unprofessional 
conduct is to be excused on the basis of either his stress, fatigue or AS.  The evidence for this includes the attachment to 
Mr McKenna’s letter, however this describes symptoms only in a general way.  Dr Fitch’s report (Vol 1 tab K at 3 and 4) 
describes how Mr Polizzi’s disorder and its management has contributed to the loss of confidence process and says that the 
loss of confidence process has proceeded because Mr Polizzi’s communications remain affected by his disorder so that he is 
being considered recalcitrant however his disability has not been considered in the process.  Dr Smith’s report (exhibit A1 at 
10) is also general, noting that Mr Polizzi has had some social difficulties from time to time that he has got through, with 
recent events causing a major issue possibly largely because of a misunderstanding.   

131 However, Mr Erasmus (Vol 1 tab L and exhibit R1) provides a detailed response, particularly to Dr Fitch, which concludes 
with his opinion that Mr Polizzi’s difficulties are related to personality features.  We do not overlook Ms Vernon’s submission 
that Mr Erasmus is not a psychiatrist, and that less weight should be given to his response than to Dr Fitch.  However, in our 
opinion, Mr Erasmus’ comments whether Mr Polizzi’s disorder led to the loss of confidence process (being five dot points) and 
his concluding paragraph are to the point and must carry due weight.  At the least, it is not clear that Dr Fitch’s report must be 
given full weight and Mr Erasmus’ response is to be given no weight. 

132 It is not shown that Mr Polizzi having AS as described by Dr Fitch in her report means that Mr Polizzi’s conduct in the issues 
in grounds 1, 3, 4, 5, 6 and 7 was not a basis for the Commissioner of Police to lose confidence in him because such conduct 
occurred whilst he was suffering from stress, fatigue and an undiagnosed medical condition known as AS. 

The Second Sub- ground in Grounds 1, 3, 4, 5, 6 and 7 
133 The second sub-ground in grounds 1, 3, 4, 5, 6 and 7, that Mr Polizzi’s conduct is unlikely to reoccur since Mr Polizzi has now 

been diagnosed with, and treated for, AS, loses most of its force given that it is not shown that his conduct is explainable by his 
having AS.  Mr Polizzi in his response concludes that having now discovered his symptoms he can treat the problem for the 
best interests of everybody.  Dr Fitch (Vol 1 tab K at 5) says that a comprehensive management plan should be able to address 
many of the Commissioner of Police’s concerns.  Dr Fitch comments that Mr Polizzi has shown a capacity to voluntarily 
modify his behaviour.  

134 However this must be balanced with the material which shows that Mr Polizzi had shown a marked reluctance to voluntarily 
modify his behaviour.  There is nothing persuasive in the evidence to show that Mr Polizzi has been treated and the type of 
conduct which led to his nomination for loss of confidence would not occur again. 

135 The first and second sub-ground in grounds 1, 3, 4, 5, 6 and 7 are not made out. 
Ground 1.3 
136 Ground 1.3 is that Mr Polizzi’s conduct at the Telstra shop was not a basis for the Commissioner of Police to lose confidence 

in him because it: 
1.3. involved no dishonesty, lack of integrity or impropriety in that he: 

1.3.1. was not charged with either unlawful assault or trespass, being the offences alleged;  
1.3.2. despite identifying himself as a police officer, did not use his position as a police officer for 

personal gain. 
137 We note that in response to the issue of his conduct at the Telstra shop, Mr Polizzi had replied stating his understanding of his 

conduct on that day.  He included the background to the incident and then his attendance at the shop on 3 April 2012.  He said:  
I must accept responsibility that my behaviour was abusive, threatening and completely unprofessional.  I believe now 
that my behaviour was attributable to the prescribed medication I had taken which I will clarify at the conclusion of all 
my issues (Vol 1 tab G). 

He also stated:  
During my managerial interview, it was put to me that I had assaulted someone, committed burglary and trespassed.  I 
was quite surprised and shocked to be informed of this. 

He says that he ‘fully acknowledge[s]’ that his actions at the time were completely inappropriate. 
138 The Commissioner of Police’s reasons for removing Mr Polizzi as they relate to this issue, took into account Mr Polizzi’s 

response, stating:   
I note in your response that you accept that your behaviour was ‘abusive, threatening and completely unprofessional’.  
However you fail to accept responsibility for this behaviour but rather seek to mitigate it and blame it on a misdiagnosis, 
incorrect prescribed medication and a claim that you have [AS].  I do not accept this explanation for your conduct 
(Vol 1 tab J at 2).   

139 Ms Vernon’s submission is that this does not identify what it is in relation to the incident that leads the Commissioner of Police 
to the conclusion that Mr Polizzi is unsuitable to remain as a member of the WA Police because not all circumstances of 
unprofessional behaviour result in the Commissioner of Police losing confidence in a member’s suitability to remain in their 
office. 

140 The submission is correct looking at the Commissioner of Police’s reasons for removing Mr Polizzi in isolation.  However the 
NOITR, to which the reasons refer, itself refers to the SOI which sets out the details alleged.  Other than when Mr Polizzi 
referred to his surprise and shock at being informed that he had assaulted someone, committed burglary and trespassed, he did 
not deny any of the allegations.  Nor did he indicate in his response to the NOITR that he did not understand what it was in 
each particular issue that led the Commissioner of Police to conclude that Mr Polizzi was unsuitable to remain as a member of 
the WA Police. 

141 The Commission has before it the contents of the SOI and its attachments in volumes 2 and 3; the Addendum Summary of 
Investigation (ASOI) with its two attachments; the memorandum from the Assistant Commissioner, Professional Standards to 
the Commissioner of Police; the Analysis of Response with 16 attachments; and the memorandum from Acting Assistant 
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Commissioner, Professional Standards, to the Commissioner of Police, all of which are materials taken into account by the 
Commissioner of Police in reaching his decision and which have been considered by us.  We have watched the CCTV footage 
of the incident in the Telstra shop.  Mr Polizzi’s response to the Commissioner of Police and the transcript and audio of his 
managerial interview have been taken into consideration. 

142 The material we have considered includes the witness statements of employees in the Telstra shop.  The female Assistant 
Manager in the Telstra shop had spoken to Mr Polizzi on the telephone on 2 April 2012 after he had made a complaint on 
31 March 2012 about his service.  His conduct during that telephone conversation prompted her to make an online complaint to 
the Police (Vol 2 tab 11) saying he had he made a number of discriminating comments in relation to people who have stretched 
ears, had been very threatening in his manner and had sworn at her telling her to ‘get off her high horse’ and ‘stop being a 
bitch’.  In relation to his later visit to the store she said that:  

When Mark entered the office and approached me I was convinced he was going to hit me, I was extremely scared and I 
could not stop shaking, I am really concerned about what he may do (Vol 2 tab 12, para 28). 

143 Another female employee who had been present attended the Centro Medical Centre the following day, distressed and crying 
and has been deemed unfit for work because of the incident (Vol 2 tab 15).  Another employee thought that the Assistant 
Manager was going to get hurt and therefore he hit the duress button which summonsed the Galleria security staff 
(Vol 2 tab 10, para 102). 

144 While the Commissioner of Police’s reasons for removing Mr Polizzi do not set out the detail behind the reasons he gives, 
there is a logical and sound basis in the above for the Commissioner of Police to find that on 3 April 2012 at the Telstra shop in 
Morley Mr Polizzi behaved in an abusive, threatening and unprofessional manner even though he did not set out the detail.   

145 It is not clear, particularly given the CCTV footage, that Mr Polizzi assaulted a female Telstra employee.  That is the 
conclusion reached by the State Solicitor’s Office (Vol 3 tab 45, para 22).  The State Solicitor was inclined to conclude that 
there was contact between Mr Polizzi’s upper arm/shoulder and the female employee’s arm, and Mr Polizzi’s stomach/arm and 
the female employee’s arm as he brushed past her, even if it does not allow the conclusion that Mr Polizzi pushed the female 
employee with his hands. 

146 It is correct that Mr Polizzi was not charged with assault.  It is correct that his conduct did not involve dishonesty.  It did 
involve lack of integrity and impropriety.  In relation to conduct going to integrity, the Macquarie Dictionary 3rd Edition 
defines integrity as including soundness of moral principle and character; in my view Mr Polizzi’s actions in intimidating the 
female staff is not consistent with sound moral principle or character.  The same dictionary defines impropriety as including 
inappropriateness and unseemliness.  In my view, Mr Polizzi’s conduct on 3 December 2011 did involve lack of integrity and 
impropriety on his part, even if that conduct was not sufficient to sustain a criminal charge of assault. 

147 Mr Polizzi entered the office at the rear of the Telstra shop when he knew it was a private area and had been told he was not 
allowed to enter it.  Although he was off-duty and pursuing a grievance as a private citizen, he used his police badge.  This 
formed part of the lack of integrity and impropriety on his part even if the conduct itself did not constitute the offence of 
trespass.  It also was using his position as a police officer for personal gain, in this case, the retrieval of what he considered his 
property.  Ground 1.3 is not made out. 

Ground 1.4  
148 Ground 1.4 is that Mr Polizzi’s conduct was not sufficiently serious to warrant removal having regard to grounds 1.1 to 1.3 

above.  Grounds 1.1 to 1.3 not being made out, this appeal ground loses much of its force.  Mr Polizzi was not removed solely 
in relation to the conduct at the Telstra shop on 3 April 2012.  Rather, his conduct on that occasion formed only one of nine 
issues.  As this sub-ground is common to appeal grounds 1 to 8, it is appropriate to consider it together with those grounds after 
a consideration of them. 

Appeal Ground 2 
149 This is that Mr Polizzi's conduct at Mt Lawley on 3 April 2012 was not a basis for the Commissioner of Police to have lost 

confidence in his suitability to continue as a member because such conduct: 
2.1. involved no dishonesty, lack of integrity or impropriety in that Mr Polizzi: 

2.1.1. was acquitted of criminal conduct relating to the proper storage of ammunition;  
2.1.2. did nothing wrong because synthetic cannabis was not a prohibited substance at that time; and  

2.2. occurred when he was off duty in such circumstances that it had no capacity to affect the public confidence in 
the integrity of the WA Police Service; and/or  

2.3. was not sufficiently serious to warrant removal having regard to 2.1 to 2.2 above. 
Summary of Submissions by Mr Polizzi 
150 Ms Vernon’s submission is that Mr Polizzi in his response to the NOITR did not accept that failure to ensure proper storage of 

ammunition, possession of synthetic cannabis and a smoking implement as alleged, were a demonstration of unacceptable and 
unprofessional behaviour.  The synthetic cannabis was not at that stage a prohibited substance and Mr Polizzi explained that its 
use was for pain relief and to assist with sleeping.  It is conduct which occurred off-duty and in the privacy of his own home.  
The Commissioner of Police has not identified how such conduct reflects upon honesty or integrity nor how it could be said to 
render Mr Polizzi unsuitable to continue as a member.  Mr Polizzi accepted it as poor judgment on his part that portrays a poor 
image to the public, however it does not create a poor image to the public because it occurred in a private setting. 

Summary of Submissions by the Commissioner of Police 
151 Ms Siddique submitted that the Commissioner of Police's reasons for removal demonstrate that Mr Polizzi was removed, in 

part, on the basis that he was in breach of the WA Police Code of Conduct, which requires an officer to conduct themselves in 
their private life in a manner that will not bring discredit onto WA Police or conflict with his or her public duty.  The 
Commissioner was of the view that, by not strictly adhering to the Firearms Act 1973 (WA) requirements for the proper storage 
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of ammunition in his place of residence, by being in possession and conceding in his written response that he used synthetic 
cannabis, which, as a result of recent amendments to the Misuse of Drugs Act is now considered to be an illicit substance, and 
by possessing a smoking implement containing traces of that cannabis, Mr Polizzi's conduct was sufficiently serious to render 
his conduct likely to bring discredit on WA Police. 

Consideration 
152 The first issue is whether Mr Polizzi knew of the WA Police Code of Conduct (exhibit R2).  Mr Polizzi was asked in his 

managerial interview whether he knew of the Code and he replied that he knew of it but had not familiarised himself with it.  
The Code makes it clear in its introduction that it applies to all persons employed under the Act.  There is no suggestion in this 
appeal that it did not apply to Mr Polizzi.  It is sufficient that he knew of it even if he had not, after 17 years as a police officer, 
familiarised himself with it. 

153 Relevantly, under the heading ‘Your private life’ the Code states: 
Your legitimate behaviour while off-duty is not of concern to the WA Police, provided it does not bring discredit to the 
WA Police. 
You need to ensure that your personal life does not compromise you in your public role, nor conflict or appear to conflict 
with the impartiality that is expected of you as an employee of the WA Police. 

154 The second issue is that an employee’s conduct out of hours may be of legitimate concern to his or her employer where there is 
on the face of it a connection between the conduct and the employment: CSA v DG Dept for Community Development [2002] 
WASCA 241; (2002) 82 WAIG 2845 per Anderson J at [35]. 

155 In relation to the proper storage of firearms, it is important to the community that the relevant legislation is adhered to.  A 
police officer’s conduct in not observing the relevant legislation is, in my view, connected with the officer’s role as a law 
enforcement officer.   

156 In relation to the synthetic cannabis, relevantly the SOI paragraph 225 states that substance use is a significant issue and of 
concern for the community as a whole, particularly for police officers due to the nature of the job, public perception and the 
potential for corruption.  In our view this is a correct statement.   

157 In our view, proper storage of firearms and substance use are connected with the nature of the work of a police officer.  
Whether the conduct is of legitimate concern to the Commissioner of Police will depend upon the circumstances in each case. 

158  Ms Vernon submitted that the Commissioner of Police has not identified how Mr Polizzi’s conduct in his own home reflects 
upon his honesty or integrity, nor how it could be said to render Mr Polizzi unsuitable to continue as a member.  It is 
incumbent on Mr Polizzi to show that his removal was unfair and to show that his conduct off-duty would not reflect upon his 
honesty or integrity, or lead to a conclusion that he was unsuitable to continue as a member.  He has not done so.  Appeal 
ground 2 is not made out. 

Appeal Ground 3 
159 Ground 3 states that Mr Polizzi’s conduct in 1995 whilst at the Police Academy is not alleged with sufficient particularity to 

allow him to properly answer the allegation.  The weight of this ground of appeal is lessened by Mr Polizzi’s response to the 
NOITR.  He refers to the issues listed in paragraph 145 of the SOI.  There are six issues listed.  Mr Polizzi does not suggest 
that they are not alleged with sufficient particularity.  In fact he states that he accepts at the time his behaviour was 
unprofessional at certain times.  In relation to one of the dot points he states that he has ‘absolutely no recollection of it’ but 
does not say it is not alleged with sufficient particularity to allow him to properly answer the allegation. 

160 It is next said that his conduct in 1995 involved no dishonesty, lack of integrity or impropriety at the time of his removal in 
2013, having occurred some 18 years earlier.  In our view, this submission must be correct.  Whatever the conduct was, it did 
not prevent Mr Polizzi being permitted to graduate from the Academy, confirmed as a police officer and embarking on his 
career.  We attach little weight to any conduct in 1995 because of the length of time involved between it occurring and now, 
other than to the extent it may show a pattern which is relevant to current conduct.  In our view, ground 3 is made out other 
than to the extent conduct in 1995 shows a pattern which is relevant to current conduct. 

Appeal Ground 4 
161 Ground 4, which refers to comments recorded on Mr Polizzi’s probationary reports in 1996 that his conduct and behaviour 

identified at the Police Academy had continued, raises similar issues to ground 3, with the additional reference to Mr Polizzi 
having been on probation at the time and subsequently promoted to Constable after the conduct referred to had occurred.  
Mr Polizzi did respond to these matters.  In some instances, he states he does not remember the event; in other respects, the 
conclusions are the same as in ground 3.  In our view, ground 4 is made out other than to the extent conduct recorded in 
Mr Polizzi’s probationary reports shows a pattern which is relevant to current conduct. 

Appeal Ground 5 
162 This ground refers to four matters of sustained unprofessional conduct in 2006 and 2007 relating to rude and aggressive 

behaviour towards members of the public, and raises similar issues to events which occurred six to seven years ago.  These are 
more recent in time and therefore more relevant to his conduct in 2012.  There is no suggestion that they were not sufficiently 
particularised.  Mr Polizzi’s response indicates he does remember the events and he puts forward his views. 

163 The conduct referred to is relevant to showing a pattern of behaviour.  Of themselves, the four matters might not form a basis 
for the Commissioner of Police to lose confidence in Mr Polizzi’s suitability to remain a member, however they are not being 
used for that purpose.  Ground 5 is not made out. 

Appeal Ground 6 
164 Issue number 6 put to Mr Polizzi in the NOITR involved two incidents: one led to him being charged with common assault and 

one with failing to ensure safe keeping of his firearms.  The first part of appeal ground 6 is that Mr Polizzi’s conduct on 
3 December 2011 when he was charged with these offences involved no dishonesty, lack of integrity or impropriety on his part 
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as he was acquitted of assault and his conviction in relation to the storage of firearms was a spent conviction.  Therefore, they 
do not provide a basis for the Commissioner of Police to have lost confidence in his suitability to continue as a member. 

Summary of Submissions for Mr Polizzi 
165 In written submissions, Ms Vernon noted that the Commission in Carlyon v The Commissioner of Police 

[2004] WAIRC 11428 at 26 accepted that the facts established by a conviction need to be considered to ascertain the way they 
revealed or reflected upon the character of the officer in terms of fitness to continue as a member (Outline of Submissions, 
para 44).  It is submitted that the Commissioner of Police cannot conclude that he committed the offence of common assault 
because he was acquitted.  The Commissioner of Police did not make any conclusion as to what facts he otherwise considered 
were established on the evidence, or at least open to be drawn, in relation to the incident which led to the charge of assault, and 
failed to state in the removal decision how the incident reflected upon the appellant’s character or suitability to continue as a 
member. 

166 The submission continued that reviewing the available evidence, the Commission cannot be satisfied that the Commissioner of 
Police identified any evidence upon which it could be concluded, or said to have been reasonably open to conclude, that the 
incident involved dishonesty or lack of integrity, as opposed to poor judgment exercised in light of the stress he was 
experiencing at the time according to Mr Erasmus.  Nor that it had the capacity to affect public confidence in the integrity of 
the WA Police because it occurred at a private residence between two people over living arrangements at that residence and 
was not sufficiently serious to warrant removal. 

167 Ms Vernon’s submission continues that whilst the Commissioner of Police can rely on conduct that does not amount to 
criminal assault at law, he has to indicate what it is that he is relying upon by way of the conduct.  It might be inferred that the 
Commissioner of Police could simply refer to the facts of what occurred as related in the SOI however, the allegation is that 
Mr Polizzi committed the criminal act of assault.  It is not said that outside of that, the conduct had some other significance.  If 
the Commissioner of Police had detailed the conduct upon which he now relies that would give Mr Polizzi an opportunity to 
understand that the underlying conduct is the issue and it is therefore not a question of honesty or integrity necessarily. 

Summary of Submissions for the Commissioner of Police  
168 Ms Siddique points to s 33W of the Act which provides that if a member has been charged with committing an offence or has 

been acquitted of an offence, the existence of proceedings relating to the charge or the acquittal does not preclude the 
Commissioner of Police from taking any action in relation to loss of confidence about any matter, act or omission relating to, 
or being an element of, the offence.  The Commissioner of Police’s reasons for removal demonstrate that Mr Polizzi was 
removed in part on the basis of his conduct on 3 December 2011 where the Commissioner of Police was satisfied that his 
conduct was likely to bring discredit onto WA Police.  The Commissioner of Police says that Mr Polizzi as much as conceded 
this in his written response to the NOITR. 

Consideration 
169 In his response on this issue, Mr Polizzi did not deny the alleged assault on 3 December 2011 of a female he shared a house 

with, and did not seek to excuse his behaviour.  He says that at the time he was injured and was acting in self defence; he states 
that regardless of who was right or wrong at the time, he should not have placed himself in such a volatile situation.  He states 
that he can remove any corporate risk he poses and can restore the integrity, ethics and respect he tarnished. 

170 In relation to the issue of failing to ensure safe keeping of firearms, his response shows that he firmly believed he had not 
committed an offence as he was in transit. 

171 In relation to ground 6.1 it is not disputed that the Commission may have regard to the facts established by the criminal charges 
even if the charges resulted in acquittal or a spent conviction.  The background material in relation to the assault is in the SOI 
and ASOI and the transcript of interview with Mr Polizzi (Vol 3 tab 51, the statement at Vol 3 tab 38).  It was conduct lacking 
integrity, and was improper, for the same reasons referred to earlier relating to ground 1.3.   

172 In relation to his conviction regarding the storage of firearms, the Commissioner of Police’s Outline of Submissions at 2.15 
states that after his arrest for common assault on 3 December 2011 it was ascertained that Mr Polizzi was in possession of, and 
was storing, numerous licensed firearms in the rear of his motor vehicle in direct breach of s 23(9)(d)(ii) of the Firearms Act 
1973.  The fact that he was convicted of this, even if the conviction was a spent conviction, and notwithstanding his response 
on this issue to the NOITR, means that his conduct if not dishonest or lacking in integrity, was improper. 

173 Sub-ground 6.4 is conditional upon 6.1 being made out; as it is not, 6.4 falls away. 
Appeal Ground 7  
174 In ground 7 it is said in 7.3 that Mr Polizzi’s conduct on 4 and 27 January 2012 and 22 March 2012 at the HWS is not a basis 

for the Commissioner of Police to have lost confidence because Mr Polizzi was frustrated at the lack of assistance from HWS 
from whom he had sought help and it had no capacity to affect the public confidence in the integrity of the WA Police Service. 

175 Ms Siddique submitted that the Commissioner of Police considered Mr Polizzi’s conduct towards HWS staff serious and 
unacceptable and not defendable or excusable on the basis of any alleged frustration he was experiencing at the time.  In the 
Commissioner of Police’s view, this was conceded by Mr Polizzi in his written response to the NOITR (COP Response at 97). 

176 In his response to the NOITR Mr Polizzi wrote that he accepted his behaviour was inappropriate and unprofessional with 
members of HWS between December 2011 and March 2012.  He would like to be given the opportunity to apologise in person 
to those he offended.  He says he has taken on board every piece of assessment and comments made by Mr Erasmus and he 
acknowledges that he does have a problem and that he is addressing it.  He writes that he is highly motivated to change and 
that he is prepared to address the issues identified. 

177 The conduct of Mr Polizzi at the HWS is contained in the summaries of interview of Senior Sergeant Bryan, Mr Erasmus and 
Senior Constable Walker (Vol 3 tabs 41, 42, 43).  There is also in those tabs the Health and Welfare running sheet.  The 
submission is that the removal decision does not demonstrate how such conduct rendered Mr Polizzi unsuitable to continue to 
be a member when the Commissioner of Police does not identify evidence upon which it could be concluded, or was 
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reasonably open to be concluded, that it involved dishonesty or lack of integrity on Mr Polizzi’s part; only poor judgement in 
light of the stress that he was experiencing at the time according to Mr Erasmus. 

178 The submission is valid in the sense that the removal decision does not set out the conduct upon which the allegation relies.  
Given the material referred to in the SOI, and that Mr Polizzi’s response to the NOITR does not seek clarification of the 
conduct alleged, the fact that the decision to remove does not itself set out the conduct is not significant.  Had Mr Polizzi 
disputed the conduct alleged then the submission would have greater weight. 

179 It is also correct that Mr Polizzi’s conduct did not involve dishonesty or lack of integrity as such.  It is, however, a gloss on his 
conduct to say it was only poor judgement in light of the stress he was experiencing at the time.  This is because Mr Polizzi’s 
conduct at the HWS is part of a pattern of conduct: it is conduct which Mr Erasmus describes in his correspondence to 
Superintendent Flack on 30 March 2012 (Vol 3 tab 42) as confrontation, acting in what is perceived to be a threatening manner 
and adopting an adversarial, if not aggressive, stance towards others and being suspicious of their motives.  In the context of 
the pattern established as set out in the SOI, Mr Polizzi’s conduct was not merely poor judgement in the light of the stress he 
was experiencing at the time. 

180 Moreover, it had the capacity to affect public confidence in the integrity of the WA Police because even though the conduct 
did not occur in the presence of any members of the public, it was conduct towards at least Mr Erasmus who is not a police 
officer and, in the interview of Acting Sergeant Walker, he says “one of the girls is petrified of him that works at the front 
counter”.  Also, there are two receptionists at the front counter (SOI para 191).  It is not appropriate to view Mr Polizzi’s 
conduct at the HWS in isolation from the context in which it has been presented.  Ground 7 is not made out. 

Appeal Ground 8  
181 This ground is that Mr Polizzi’s unauthorised computer accesses are not a basis for the Commissioner of Police to have lost 

confidence in his suitability to continue as a member of the WA Police having regard to his honesty, integrity and conduct 
because:  

8.1. he only accessed his own personal details and admitted that; 
8.2. the Commissioner of Police dealt with the unauthorised computer accesses by issuing him with a Managerial 

Notice and verbal guidance at the time in conformity with the usual outcome involving this type of conduct;  
8.3. by issuing a Managerial Notice the Commissioner of Police accepted that his conduct was insufficient to 

warrant his removal pursuant to s 8 of the Police Act 1894 (sic) (WA) (Act); and/or  
8.4. such conduct was not sufficiently serious to warrant removal having regard to 8.1 to 8.3 above. 

182 In January 2012, a check of Mr Polizzi’s computer accesses revealed a number of unauthorised accesses between 2002 and 
January 2012 relating to his own personal details and incident reports he was directly linked to (SOI paragraph 174).  
Mr Polizzi was the subject of managerial intervention.  These unauthorised accesses were seen as unprofessional conduct and a 
lack of integrity by consistent breaches of policies and statute law, which does not accord with community expectations of 
police officers, and undermines public confidence in the WA Police.  The submission in this ground is that the removal 
decision does not demonstrate how that conduct renders Mr Polizzi unsuitable when there is no evidence identified that such 
conduct involved dishonesty or lack of integrity at the time of removal, given that the conduct was said to be on 12 January 
2012 and when the circumstances were considered a decision was made not to prosecute. 

183 Mr Polizzi’s response to this issue in the NOITR is an explanation of why he did what he did.  He does not deny accessing the 
WA Police restricted computer system between January 2002 and January 2012.  It is correct that Mr Polizzi only accessed his 
own personal details and admitted that.  It was dealt with by way of a managerial notice and verbal guidance at the time.  The 
Commissioner of Police in the reasons for removal saw the response as simplifying and understating the conduct involved and 
led the Commissioner of Police to believe that Mr Polizzi did not appear to appreciate the seriousness of his conduct. 

184 Viewed in isolation, Mr Polizzi’s unauthorised access relating to his own details and incident reports is insufficient to warrant 
the loss of confidence and removal.  It is a relatively minor transgression in the context of the reasons why the Commissioner 
of Police lost confidence in him and is not conduct of a similar nature to the conduct which led to the loss of confidence.  Its 
capacity to affect the public confidence in the integrity of the WA Police is marginal in the context of the reasons the 
Commissioner of Police lost confidence in Mr Polizzi viewed in their entirety.   

185 It is however an example of unprofessional conduct which is available to be considered when Mr Polizzi’s conduct overall is 
considered.  Ground 8 is made out. 

Appeal Ground 9 
186 This ground is that the evidence given by Mr Polizzi at his trial on 12 November 2012 is not a basis for the Commissioner of 

Police to have lost confidence in his suitability to continue as a member of the WA Police Service having regard to his honesty, 
integrity and conduct because:  

9.1. such evidence was not inconsistent with or contradicted by him during his managerial interview on 4 April 2012 
and therefore involved no dishonesty, lack of integrity or impropriety on his part. 

9.2. the evidence produced at the trial was not put to him in the managerial interview. 
Summary of Submissions by Mr Polizzi 
187 The submission in ground 9 (Outline of Submissions at 54) is that the Commissioner of Police did not particularise the 

inconsistent or contradictory evidence given by Mr Polizzi but did refer to the one instance admitted to by him. 
188 Mr Polizzi’s response to the NOITR was that the evidence provided to the court during his trial and the evidence given in his 

managerial interview was correct, although it differed because the evidence he was presented with in court was different to that 
which he was asked about during the interview. 

189 Mr Polizzi’s claim is that the ammunition that was seized as a consequence of a search warrant was not the ammunition that 
Mr Polizzi was presented with in court.   
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190 The submission continues that in the absence of the Commissioner of Police concluding precisely what was the alleged 
inconsistent or contradictory evidence, there is no basis for a fair minded observer to have rejected this explanation.  The 
Commissioner of Police failed to establish by reference to any facts how Mr Polizzi’s conduct was either dishonest or lacking 
integrity and how it rendered Mr Polizzi unsuitable to continue in office. 

Summary of Submissions by Commissioner of Police 
191 Ms Siddique stated the significance of this issue is that Mr Polizzi did not say at any point in his managerial interview that 

which he later said in the criminal trial.  This is a particular reference to Mr Polizzi saying in court that some of the 
ammunition that was taken from the storage box he had only removed some hours before the police arrived and executed their 
search warrant.  In the managerial interview in April, Mr Polizzi said that the ammunition that was taken out of the storage 
container had been taken out days before, which is a very different version. 

Consideration 
192 The managerial interview is in the materials referred to by the Commissioner of Police (Vol 2 tab 26).  A reading of that 

transcript supports Ms Siddique’s submission.  In the transcript, Mr Polizzi is referred to the ammunition in the box, and the 
other ammunition that he talked about, and was asked when he removed it from the gun safe.  He replied ‘days ago, two days 
ago from the main box’.  Later, in reference to a big box of ammunition in the room with the gun safe, Mr Polizzi confirmed it 
was taken out ‘a day or two ago’ and when he was asked about ‘the ammunition in other parts of the house’ they were taken 
out of the gun safe ‘only a few days ago … the last day or two’. 

193 This is evidence not consistent with the evidence given later in court and the ground which states that his evidence involved no 
dishonesty, lack of integrity or impropriety on his part is not made out. 

194 The submission that the evidence produced at the trial was not put to him in the managerial interview is not made out because 
it presupposes that the evidence at trial is not encompassed within the scope of the answers which Mr Polizzi gave in his 
managerial interview.  His replies had referred in particular to the big box of ammunition in the room with the gun safe and 
ammunition in the other parts of the house.  It is difficult to conclude that the ammunition produced at trial was not part of the 
ammunition referred to in Mr Polizzi’s replies at the managerial interview.  Ground 9 is not made out.   

The Remaining Sub-grounds  
195 Ground 1.4, that Mr Polizzi’s conduct was not sufficiently serious to warrant removal, is a sub-ground common to appeal 

grounds 1 to 8.  If there had been only one incident where Mr Polizzi had been abusive, threatening and completely 
unprofessional, then whether his removal for that one incident was harsh, oppressive or unfair would be considered in relation 
to that one incident in isolation.  The Commissioner of Police did not lose confidence in Mr Polizzi because of one incident; he 
did so because of his conduct in all of the incidents in the issues in the NOITR.  Therefore it is appropriate to consider these 
sub-grounds together by looking at all of Mr Polizzi’s conduct. 

196 In relation to Mr Polizzi’s conduct at the Telstra shop on 3 April 2012 the responses of the staff referred to in these reasons 
show that it was conduct which brought discredit on the WA Police.  Although Mr Polizzi was off-duty at the time, it was 
known to staff that he was a police officer and he also produced his identification when entering the rear office.  On its own, 
and if Mr Polizzi had 17 years of unblemished service, and there was little or no likelihood that conduct would be repeated in 
the future, his conduct on that day could be viewed as an isolated act of negligence, incompetence or unsuitability and which 
would not warrant his removal (Concut v Worrell (2000) 75 ALJR 312; 103 IR 160 per Kirby J at 51). 

197 However, his conduct on 3 April 2012 was not an isolated event.  There is also his rude and abusive conduct towards the HWS 
staff on three occasions, which can be viewed together with the four matters of rude and aggressive behaviour towards 
members of the public in 2006 and 2007. 

198 There is also Mr Polizzi’s assault in 2011 of the female he shared a house with which was conduct while he was off-duty.  
Assaulting her whilst off-duty was conduct beyond being rude and abusive.  A police officer assaulting a person while off-duty 
has the capacity to bring discredit to the WA Police (Carlyon v Commissioner of Police [2004] WAIRC 11966 at 200; 
(2004) 85 WAIG 708 at 725). 

199 Mr Polizzi has had two incidents involving storing of firearms.  One of those incidents also led to him giving evidence 
inconsistent with earlier statements made to Internal Affairs investigators. 

200 Taken together, and giving Mr Polizzi the benefit of any doubt in relation to the smoking of synthetic cannabis, and his 
conduct whilst he was at the Police Academy and on probation and accessing his own details on the police computer, his 
conduct is sufficiently serious to materially affect the confidence of the Commissioner of Police in his suitability to remain a 
police officer.  Mr Polizzi did not seek to argue otherwise in his response to the NOITR.  The remaining sub-grounds are not 
made out. 

CONCLUSION 
201 The Commissioner of Police is entrusted with the statutory responsibility to maintain an efficient and effective Police Force in 

which the public has confidence.  In performing this duty he is given wide powers under s 8 of the Act to remove officers in 
whom he has lost confidence.  Even though the Commissioner of Police has lost confidence in an officer’s suitability to remain 
a police officer, the officer’s removal may be harsh, oppressive or unfair.   

202 The task of the Commission is to decide according to equity, good conscience and the substantial merits of the case whether 
the removal of Mr Polizzi was harsh, oppressive or unfair.  The test against which harshness, oppressiveness or unfairness of 
an officer’s removal is to be judged in an industrial sense is the notion of ‘a fair go all round’ (Carlyon, cited earlier at 182).  
Section 33Q(4) of the Act imposes a specific duty on the Commission to have regard to – 

(a) the interests of the appellant; and  
(b) the public interest, which is taken to include 
 (i) the importance of maintaining public confidence in the integrity, honesty,  conduct and standard of 

performance of members of the Police Force; and 
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(ii) the special nature of the relationship between the Commissioner of Police and members of the Force. 
203 Mr Polizzi has the burden of establishing that the decision to remove him was harsh, oppressive or unfair. 
204 Mr Polizzi has shown that the Commissioner of Police erred in stating that Dr Piirto was certainly not of the view that he was 

suffering from AS and had disregarded Ms Herbert’s view that it is possible that Mr Polizzi has AS and it would be sensible 
for this to be formally assessed by a psychiatrist.  He has shown that little reliance can be placed upon the conduct in 1995 and 
1996 which is referred to in the NOITR.  He has 17 years’ service although it is marked by the incidents referred to in the 
NOITR.  There is no direct criticism of his on-duty police work although there is some direct criticism of his personal conduct 
while on-duty.  He has lost his job, which must be a most significant issue for him, although there is no evidence before the 
Commission of its actual consequence upon him. 

205 However, in relation to the public interest, his abusive, threatening and completely unprofessional behaviour in relation to the 
Telstra shop employees on both 2 and 3 April 2013 and towards HWS staff, in the first instance identifying himself as a police 
officer and in the second while in uniform, has been shown to have reduced public confidence in the integrity and conduct of a 
police officer.  His assault of the female in 2011 is conduct below the standard expected of a member of the Police Force and 
contrary to the behaviour off-duty expected by the Code of Conduct.  He has previously demonstrated on four occasions in 
2006 and 2007 an unprofessional attitude towards the public which shows a developing pattern of conduct, however his 
conduct in 2011 and at the Telstra shop shows a deterioration in his conduct. 

206 We do not conclude that having AS would prevent a person from serving actively as a police officer.  In this case, Mr Polizzi 
has not shown that his conduct is explainable by him having AS, misdiagnosis and prescribed medication.  Much of his 
conduct at HWS and at the Telstra shop is sufficiently similar to the four issues of rude and aggressive behaviour towards 
members of the public in 2006 and 2007 when he does not claim to have been misdiagnosed or on prescribed medicine.   

207 In relation to his claim of having symptoms attributable to AS, he had the opportunity to recognise he had a problem and to 
address it when he was directed to attend HWS.  He did not do so; on his own evidence, he raised AS with Professor Skerritt, 
who seemed receptive to the suggestion, but then chose not to continue seeing him.  He has not shown that his abusive, 
threatening and completely unprofessional behaviour since 2011, when his conduct caused him to be directed to attend HWS, 
is attributable to AS. 

208 Moreover, Mr Polizzi’s hostility towards HWS by his conduct towards them and his marked reluctance to admit he had a 
medical problem at all does not make his task of showing he was not given a fair go all round an easy one. 

209 In any event, he does not argue that AS caused his behaviour in relation to the two firearms storage issues, nor that it was a 
factor in the evidence he gave at the trial which was inconsistent with his earlier evidence.  Nor does he argue that AS is the 
reason why he smoked synthetic cannabis, why he accessed the police computer or why he showed his police badge to try to 
retrieve what he considered to be his property.  

210 He has therefore not shown that conduct of the kind he has shown from 2011 will not occur again.  It is recognised that the 
Commissioner of Police may remove an officer not as a punishment but in order to preserve the public confidence in the 
conduct of the WA Police.  The purpose of the power in s 8 of the Act is not to punish police officers but to protect members 
of the public, to maintain standards of conduct of the WA Police and to protect the reputation of the WA Police: Minister for 
Police & Anor v Smith (1993) 73 WAIG 2311 at 2327.  The Act entrusts the Commissioner of Police with the responsibility to 
act to maintain public confidence in the WA Police and its members, and to take prompt action to that end if seen by him as 
necessary and desirable: (R v Miller; ex parte Parker (Unreported, WASC, Library No 980249B, 8 May 1998 per Franklyn J at 
11).  It is the responsibility of the Commissioner to ensure that only officers who are trustworthy and adequately behaved 
should remain in the WA Police: (Carlyon v Commissioner of Police, at [114]). 

211 When matters of public interest (as understood by reference to s 33Q(4) of the Act) and the special relationship between 
Mr Polizzi and the Commissioner of Police which emphasises a duty to obey and uphold the standards of policing are taken 
into account, we do not see that the decision to remove him from the Police Force was harsh, oppressive or unfair.  Mr Polizzi 
has not shown that he was not given a fair go all round and his appeal is dismissed.   
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Result Appeal dismissed 
Representation 
Appellant Ms K Vernon, of counsel and with her, Mr D Jones, of counsel 
Respondent Ms R Siddique, of counsel 
 

Order 
The Commission, pursuant to the powers conferred on it under Part IIB of the Police Act, 1892, hereby orders –  

THAT the appeal be dismissed. 

(Sgd.)  A R BEECH, 
Chief Commissioner. 

[L.S.] On Behalf of the Western Australian Industrial Relations Commission. 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2014 WAIRC 00297 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CLARE ALLEN 
APPLICANT 

-v- 
CAM CAN INCORPORATED 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 11 APRIL 2014 
FILE NO/S U 19 OF 2014 
CITATION NO. 2014 WAIRC 00297 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 4th day of March 2014 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties agreed to continue discussions with a view to reaching a settlement; and  
WHEREAS on the 8th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2014 WAIRC 00372 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ARINA AOINA 
APPLICANT 

-v- 
STARICK SERVICES INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 6 MAY 2014 
FILE NO/S U 112 OF 2013, B 112 OF 2013 
CITATION NO. 2014 WAIRC 00372 
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Result Discontinued 
Representation 
Applicant Mr M Cox (of counsel) 
Respondent Mr D Jones (as agent) 
 

Order 
These are applications pursuant to s 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979. 
On 19 September 2013 the Commission convened a conference for the purpose of conciliating between the parties however no 
agreement was reached. 
The matters were set down for hearing on 14, 15 and 16 January 2014. 
On 4 December 2013 the applicant’s representative advised the Commission that the parties had reached an in principle settlement 
and on 18 December 2013 the hearing was vacated. 
The applicant filed Notices of Withdrawal or Discontinuance on 18 February 2014 in respect of the applications and the respondent 
consents to the matters being discontinued. 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT these applications be, and are hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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DELIVERED : TUESDAY, 22 APRIL 2014 
FILE NO. : U 136 OF 2013 
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Applicant 
AND 
STARICK SERVICES INC 
Respondent 

 

Catchwords : Industrial law - Termination of employment - Claim of harsh, oppressive or unfair dismissal 
- Acceptance of referral out of time - Application referred outside of 28 day time limit - 
Relevant principles applied - Commission satisfied applying principles that discretion 
should be exercised - Acceptance of referral out of time granted - Order issued 

Legislation : Industrial Relations Act 1979 s 29(1)(b)(i), s 29(2) and s 29(3) 
Fair Work Act 2009 s 365 

Result : Order issued 
Representation: 
Applicant : In person 
Respondent : Mr D Jones (as agent) 
 

Case(s) referred to in reasons: 
Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683 
 

Reasons for Decision 
1 Penelope Archer (the applicant) lodged an application in the Commission on 27 August 2013 under s 29(1)(b)(i) of the 

Industrial Relations Act 1979 (the Act) against Starick Services Inc (the respondent).  The applicant claims that she was 
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unfairly dismissed on 12 July 2013.  As this application was lodged outside of the required timeframe the Commission must 
determine if this application should be accepted. 
Background 

2 The applicant commenced employment on 18 July 2009 as a Support Advocate with the respondent which provides services to 
women seeking support in crisis situations.  She worked four or five 8-hour shifts over a 24 hour period each week.  The 
applicant was employed pursuant to the terms of a written contract of employment. 

3 The applicant was terminated on or about 12 July 2013 when a letter was sent to her explaining that her contract of 
employment was not being renewed and she was required to work one further shift before ceasing work.  After seeking legal 
advice the applicant lodged an application in the Fair Work Commission (the FWC) on 18 July 2013.  The applicant alleged 
she was dismissed in contravention of Part 3-1 of the Fair Work Act 2009 (the FW Act) under the general protections section 
in s 365 of the FW Act.  On 5 September 2013 Cloghan C of the FWC dismissed this application.  The recitals of his decision 
states that a conference was listed for 27 August 2013.  Prior to the conference the respondent advised the FWC that it was not 
a constitutional corporation.  The applicant was also advised of this and was invited by Cloghan C to make a submission as to 
why her application should proceed, which she did on 23 August 2013.  The FWC conference proceeded on 27 August 2013 
with only the applicant in attendance.  The applicant was given the opportunity to make further submissions about the FWC’s 
jurisdiction to hear her application but she declined to do so.  After the conference ended the applicant lodged this application. 
Evidence 
Applicant 

4 The applicant gave evidence that she was on leave away from Perth when a letter terminating her was sent to her at home and 
her daughter contacted her and told her about the letter.  The applicant said she was surprised she was terminated because she 
understood she had ongoing, permanent part-time employment with the respondent.  After it became apparent to the applicant 
on 27 August 2013 that her application was in the wrong jurisdiction she lodged this application that day. 

5 In 2012 the applicant was unwell at times and as a result did not work her rostered shifts and the applicant agreed that she 
missed approximately 30 shifts in 2013, which she claimed was due to illness.  She had medical certificates explaining her 
non-attendance which she gave to her manager, Ms Danita Walters.  Her manager discussed her absences with her and through 
mediation she was told that this was not an issue. 

6 Under cross-examination the applicant stated that her union, the Western Australian Municipal, Administrative, Clerical and 
Services Union of Employees (the union), did not give her advice about where to lodge her application.  The applicant did not 
attend a meeting scheduled with the union and the Chair of the respondent’s board, Ms Shona Zulsdorf, shortly after her 
termination because she arrived late for this meeting.  The applicant agreed that the respondent told her prior to the conference 
held in the FWC on 27 August 2013 that she had filed her application in the wrong jurisdiction and she then stated that she did 
not lodge this application after this notification as she did not have sufficient funds to pay for lodging another application. 

7 The applicant did not work night shifts due to ill health and on some occasions she swapped her shifts with other employees 
and worked an alternative shift.  This annoyed their manager, but she was not the only person who was doing this.  The 
applicant stated that the doctors’ certificates she provided when she could not work her shifts where given to the Chief 
Executive Officer, Ms Arina Aoina and another manager, Ms Sharlene Cooper.  She also provided the respondent with a letter 
from her medical practitioner about her illness.  The applicant agreed that she cancelled some of her shifts at short notice. 

8 Mr David Archer is the applicant’s partner.  He confirmed that the applicant sought legal advice after she was terminated.  
When it became apparent that the applicant may have lodged her application claiming unfair dismissal in the wrong 
jurisdiction the applicant was asked to find out which award applied to her employment to determine the correct jurisdiction to 
lodge a claim, but she was unable to obtain this information from the respondent.  Mr Archer confirmed that the applicant 
worked some shifts at short notice and that she obtained medical certificates for the shifts she did not work.  Mr Archer was 
annoyed that the applicant handed her sick leave certificates to the respondent without keeping copies of these certificates. 
Respondent 

9 Ms Zulsdorf has been a member of the respondent’s Board since 2009 and Chair of the Board since 2010.  Ms Zulsdorf stated 
that the applicant was terminated because of her persistent absenteeism over a prolonged period, particularly when she was 
required to work night shifts. Other staff were not completing shifts and this was escalating because of the applicant’s frequent 
absences.  After the applicant was terminated staff attendance became more stable.  The applicant’s written contract of 
employment expired on 30 June 2013 and because of this and the applicant’s ongoing absenteeism the respondent decided not 
to renew the applicant’s contract. 

10 Ms Zulsdorf stated that a meeting was arranged with the applicant and the union shortly after the applicant was terminated 
however this meeting did not take place as the applicant was late for the meeting.  Ms Zulsdorf stated that a number of 
discussions took place with the union during the two to three week period after the applicant was terminated and she told the 
union that the respondent was not a constitutional corporation and was subject to the Commission’s jurisdiction.  Ms Zulsdorf 
said that the respondent would be prejudiced if this application was accepted as the applicant’s reinstatement is not possible as 
no shifts were currently available for the applicant to undertake.  The applicant was a problematic employee and productivity 
had improved since the applicant ceased employment with the respondent. 
Submissions 
Applicant 

11 The applicant claims that her application should be accepted.  It was filed late because she was unaware of which jurisdiction 
to lodge it in and once she was aware of the correct jurisdiction on 27 August 2013 she lodged this application that day.  The 
applicant’s termination was unfair as other employees missed shifts and she was being treated differently to these employees.  
The applicant maintains that she would be disadvantaged if her application was not accepted because being unable to work is 
having a negative impact on her. 



500 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 94 W.A.I.G. 
 

Respondent 
12 The respondent accepts that the applicant may have been confused about which jurisdiction to lodge this application however 

her evidence with respect to this issue was inconsistent.  The respondent maintains that the applicant delayed this application to 
suit her own interests and this delay was significant.  The respondent concedes it was aware that the applicant was contesting 
her termination soon after she was terminated. 

13 The respondent will be prejudiced if this application is accepted because the applicant is seeking reinstatement and there is no 
position available for her with the respondent.  On the issue of merit, the respondent maintains that the applicant has limited 
prospects of success in proving that she was unfairly terminated given her unreliability in attending work, which constituted a 
fundamental breach of her contract of employment. 
Consideration 

14 This application was lodged in the Commission on 27 August 2013.  The applicant was terminated on 12 July 2013 so this 
application is 18 days outside of the required timeframe. 

15 Section 29(2) of the Act requires that applications pursuant to s 29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated. 

16 Section 29(3) of the Act reads as follows: 
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 

Commission considers that it would be unfair not to do so. 
17 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time, I take into 

account the factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, Department of 
Education of Western Australia (2004) 84 WAIG 683 (Malik) as follows: 

‘1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It will 
show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an extension 

of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise 

of the Court’s discretion [26].’ 
18 When considering the issue of fairness, Heenan J also observed the following in Malik: 

I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims [74]. 

19 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 

20 In my view all of the witnesses gave their evidence honestly and to the best of their recollection.  I therefore accept their 
evidence. 

21 I find that there was an acceptable reason for the delay of 18 days in lodging this application.  I find that the applicant was 
confused about which jurisdiction she should lodge an application claiming unfair dismissal.  The applicant initially lodged an 
application claiming unfair termination in the FWC on 18 July 2013, six days after she was terminated.  I find that even though 
the applicant was told by the respondent prior to 27 August 2013 that the application she lodged in the FWC was in the wrong 
jurisdiction it finally became clear to the applicant that this was the case at the conference held in the FWC on 27 August 2013.  
This resulted in her lodging this application that day, after this conference finished. 

22 When considering the issue of merit as a factor to extend time to file this application I find that the applicant may have an 
arguable case that she was unfairly terminated.  The applicant gave evidence that she gave medical certificates to the 
respondent explaining her absences and this was corroborated in part by the evidence of Mr Archer.  The manner of her 
termination is also of concern.  The applicant was terminated by letter whilst on leave so she did not have the opportunity to 
question the reasons for her termination. 

23 I find that the prejudice suffered by the applicant would be greater than that suffered by the respondent if this application is not 
accepted.  The applicant would not have the opportunity to prosecute her claim, which I have found may have merit.  
Furthermore, no specific disadvantage was highlighted by the respondent in meeting this application because of the delay in 
lodging it.  Whilst the respondent argues that it is not possible for the applicant to be reinstated, this is not the only remedy 
available to an employee if he or she is successful in their claim for unfair termination. 

24 I find that the respondent was aware shortly after the applicant was terminated that she would be contesting her termination as 
the applicant lodged a claim for unfair dismissal in the FWC on 18 July 2013. 

25 When taking into account the above findings and the relevant factors to consider with respect to extending time to file this  
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application and the issue of fairness to both parties, I find that it would be unfair for the Commission not to exercise its discretion to 
grant an extension of time within which to file this application.  An extension of time in order to lodge this application is 
therefore granted. 

 
 

2014 WAIRC 00335 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PENELOPE ARCHER 
APPLICANT 

-v- 
STARICK SERVICES INC 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 24 APRIL 2014 
FILE NO/S U 136 OF 2013 
CITATION NO. 2014 WAIRC 00335 
 

Result Order issued 
Representation 
Applicant In person 
Respondent Mr D Jones (as agent) 
 

Order 
HAVING HEARD the applicant on her own behalf and Mr D Jones as agent on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT application U 136 of 2013 be and is hereby accepted out of time. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2014 WAIRC 00294 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WINSTON DANIEL BENOITON 
APPLICANT 

-v- 
SHIRE OF GINGIN 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE 10 APRIL 2014 
FILE NO/S U 211 OF 2013 
CITATION NO. 2014 WAIRC 00294 
 

Result Withdrawn by leave 
Representation 
Applicant Mr D Singh (of counsel) 
Respondent Mr S Roffey (as agent) 
 

Order 
This is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979. 
The applicant filed a Notice of Withdrawal or Discontinuance on 17 January 2014 and the respondent consents to the matter being 
discontinued. 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2014 WAIRC 00291 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICHARD BERRIMAN 
APPLICANT 

-v- 
CITY OF CANNING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 10 APRIL 2014 
FILE NO/S U 194 OF 2013 
CITATION NO. 2014 WAIRC 00291 
 

Result Discontinued 
Representation 
Applicant In person 
Respondent Ms A Lake 
 

Order 
This is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979. 
On 31 January 2014 the applicant advised the Commission that the parties had reached an agreement.  
On 7 February 2014 the applicant filed a Notice of Withdrawal or Discontinuance and the respondent consents to the matter being 
discontinued. 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2014 WAIRC 00293 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LORELLE BOURKE 
APPLICANT 

-v- 
CATHOLIC ARCHDIOCESE OF PERTH 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 10 APRIL 2014 
FILE NO/S U 26 OF 2014 
CITATION NO. 2014 WAIRC 00293 
 

Result Application dismissed 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 4th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2014 WAIRC 00303 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2014 WAIRC 00303 
CORAM : CHIEF COMMISSIONER A R BEECH 
HEARD : WEDNESDAY, 12 FEBRUARY 2014 
DELIVERED : MONDAY, 14 APRIL 2014 
FILE NO. : B 63 OF 2013 
BETWEEN : ANDJELKO BUDIMLICH 

Applicant 
AND 
J-CORP PTY LTD 
Respondent 

 

CatchWords : Industrial law (WA) – Contractual benefits claim – Whether  Commission has 
jurisdiction – Whether ‘salary’ includes the  Applicant’s remuneration by commission 
– Statutory interpretation –  What constitutes ‘salary’ for the purposes of ss 29AA(4) of 
the  Industrial Relations Act 1979 (WA) – Meaning of ‘salary’ – Principles applied – 
Declaration that the Commission has jurisdiction  to hear the claim 

Legislation : Industrial Relations Act 1979 (WA) s 7, s 29AA(4)&(5) 
  Interpretation Act 1984 (WA) s 18; s 19 
  Fair Work Act 2009 (Cth) s 382(b)(iii) 
  Labour Relations Reform Bill 2002 
  Industrial Relations (General) Regulations 1997 r 5 
Result : Commission found to have jurisdiction 
Representation: 
Applicant : Mr P Mullally, as agent 
Respondent : Mr A Power, of counsel; Ms J Howard, of counsel 
 

Case(s) referred to in reasons: 
Alcan (NT) Alumina Pty Ltd v. Commissioner of Northern Territory Revenue [2009] HCA 41; (2009) 239 CLR 27 

Attorney General for Western Australia v. Her Honour Judge Schoombee [2012] WASCA 29 
Board of Bendigo Regional Institute of Technical and Further Education v. Barclay [2012] HCA 32; (2012) 86 ALJR 1044 
Chugg v Pacific Dunlop Ltd [1990] HCA 41; (1990) 170 CLR 249 
Commissioner of Taxation v. Consolidated Media Holdings Ltd (2012) HCA 55 
K-Generation Pty Ltd v Liquor Licensing Court [2009] HCA 4; (2009) 237 CLR 501 
Kenji Auto Parts Pty Ltd t/as SSS Auto Parts (WA) v. Fisk [2007] WAIRC 00085; (2007) 87 WAIG 328 
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Reasons for Decision – Jurisdiction 
Introduction 
1 The issue is whether the Commission has the jurisdiction to deal with Mr Budimlich’s claim that he has not been allowed by 

his employer a benefit to which he is entitled under his contract of employment.  The Industrial Relations Act 1979 (the Act) in 
s 29AA(4) provides, relevantly, that the Commission must not determine such a claim if the employee’s contract of 
employment provides for a salary exceeding the prescribed amount.   

2 Mr Budimlich’s contract of employment provides for payment by commission, and not payment by a salary.  Does 
s 29AA(4)(b), properly interpreted, include contracts of employment which provide for payment by commission? 

The Factual Context 
3 The matter proceeded on the following agreed facts. 

1. The applicant was employed by the respondent as a sales consultant from 19 May 1997 until 2 November 2011. 
2. The applicant was employed pursuant to a Consultant's Agreement entitled Agreement for Home Building Sales 

Consultants dated 21 May 1997 (Agreement). 
3. No industrial instrument applied to the applicant's employment. 
4. Clause 6 of the Agreement provides that the applicant shall be entitled to remuneration in accordance with either: 

(a) the formula set out in the Commission Schedule; or 
(b) an alternative commission payment for group housing, promotional or tendered projects. 

5. Pursuant to clause 6.3, commissions were payable by the respondent to the applicant 'twice monthly or as otherwise 
determined by the Company from time to time'. 

6. Clause 1 of the Commission Schedule provides for the payment of commission calculated as a percentage of the 
price of each completed and approved transaction (referred to as the Commission Base Price) for which the applicant 
is the effective cause i.e. commission was calculated as a percentage of the Commission Base Price of each home 
sold by the applicant.  

7. There is a dispute between the parties as to whether: 
(a) the commission rates payable to the applicant were payable inclusive or exclusive of superannuation 

contributions; 
(b) the respondent correctly calculated the Commission Base Price on which the applicant's commission 

payments were based. 
8. During the 12 month period up to the termination of the applicant's employment on 2 November 2011 the applicant 

earned a total of $208,564.33 consisting of commission payments of $154,498.25 and a payment of $54,066.08 in 
respect of a period of long service leave taken between 8 August 2011 and 2 November 2011. 

4 It is common ground that Mr Budimlich received payment in excess of the prescribed amount in 2011 which was $134,100 
([2011] WAIRC 00468; (2011) 91 WAIG 995). 

The Terms of the Consultants Agreement 
5 The Consultants Agreement between Mr Budimlich and the respondent was presented to the Commission (Exhibit 1).  

Relevantly, it provides:   
1. Definitions and Interpretations 

In this Agreement where the context permits and subject to any express or implied contrary intention: 
… 
“Commission only” shall mean the method of remuneration set out in Annexure “A” hereto which does not include any 
other form of reward save for commission or percentage reward;   
… 
“Remuneration” means the amount payable to the Consultant calculated in the manner set out in Annexure A hereto;   
… 

6. Remuneration: 
6.1 The Consultant shall be entitled to remuneration in accordance with: 

(a) the formula as set out in the Commission Schedule appearing at Annexure A hereto; or 
(b) an alternative commission payment for sales relating to group housing, promotional (ie: where profit 

margin is variable), or tendered projects in which case the Company shall nominate the quantum of 
commission payable to the Consultant in lieu of the rates prescribed in the Commission Schedule.  
Such sales may upon written advice by the Company count as a number towards bonus but bonuses 
will not be applicable to the sale receiving an alternative commission payment.   

6.2 The Consultant acknowledges that the total of all remuneration payable under this contract is earned as 
commission only and that the Minimum Conditions of Employment Act (1993) has no application whatsoever.   

6.3 Commission payable by the Company to the Consultant shall be paid twice monthly or as otherwise determined 
by the Company from time to time.   

… 
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Annexure A contains the commission schedule.  Relevantly, it provides:   
1. There shall be payable to the Consultant in respect of each completed and approved transaction for which the 

Consultant is the effective cause, an amount calculated as follows:   
1.1 The relevant percentage or amount of commission with respect to any transaction approved in 

accordance with this Agreement;  
1.2 Less deductions described [elsewhere in this Agreement].   
… 

10. Payment of remuneration will be made on the 15th and last days of the month.   
… 

The Legislation 
6 Section 29AA(4) states as follows:   

29AA. Certain claims not to be determined 
… 

(4) The Commission must not determine a claim that an employee has not been allowed by his or her 
employer a benefit to which the employee is entitled under a contract of employment if — 
(a) an industrial instrument does not apply to the employment of the employee; and 
(b) the employee’s contract of employment provides for a salary exceeding the prescribed 

amount. 
7 Regulation 5 of the Regulations is as follows: 

5. Prescribed amount — section 29AA  
(1) For the purposes of paragraph (b) of the definition of “prescribed amount” in section 29AA(5) of the Act the 

specified salary is $90 000, or that amount as affected by indexation in accordance with regulation 6. 
(2) For the purposes of paragraph (b) of the definition of “prescribed amount” in section 29AA(5) of the Act the 

salary provided for in an employee’s contract of employment is to be worked out as follows —  
(a) for an employee who was continuously employed by an employer and was not on leave without full 

pay at any time during the period of 12 months immediately before the dismissal or claim — the 
greater of —  
(i) the salary that the employee actually received in that period; and 
(ii) the salary that the employee was entitled to receive in that period; 

(b) for an employee who was continuously employed by an employer and was on leave without full pay at 
any time during the period of 12 months immediately before the dismissal or claim — the total of —  
(i) the actual salary received by the employee for the days during that period that the employee 

was not on leave without full pay; and 
(ii) for the days that the employee was on leave without full pay an amount worked out using 

the formula —  
remuneration mentioned in subparagraph (i) 

x   days on leave without full pay 
days not on leave without full pay; 

or 
(c) for an employee who was continuously employed by an employer for a period less than 12 months 

immediately before the dismissal or claim — the amount worked out using the formula —  
remuneration received  x  365 

days employed. 
Mr Budimlich’s Submissions 
8 The primary submission of Mr Budimlich is that s 29AA(4)(b) of the Act addresses what is an applicant’s salary as provided in 

the contract of employment or as calculated in accordance with the provisions of r 5 of the Industrial Relations (General) 
Regulations 1997 (the Regulations).  To trigger the operation of s 29AA(4)(b), Mr Budimlich’s salary must exceed the 
prescribed amount, however, Mr Budimlich’s contract of employment does not provide a quantum with respect to a salary but 
rather provides for remuneration by commission.  Commission does not form part of salary.  Therefore, commissions paid to 
Mr Budimlich do not constitute salary and s 29AA(4) does not apply.   

Submissions of the Respondent 
9 The respondent submits that the word ‘salary’ in s 29AA(4)(b) of the Act should not be interpreted literally.  The monetary cap 

for the purposes of this claim applies to the sum of money actually received in the relevant period.  Thus, the use of the word 
‘salary’ should not exclude employees paid wholly by commission.  Parliament’s intention in introducing a monetary cap to 
restrict access to the Commission’s jurisdiction was to exclude high income earners whose employment is not regulated by an 
industrial instrument.  A written law should be interpreted with a construction that promotes its purpose or object.  The use of 
the term ‘salary’ in this context may have been a drafting error; in any event, it was not intended to exclude employees paid by 
results, including those paid wholly by commission.  When Mr Budimlich’s salary provided for in his contract of employment 
is determined in accordance with r 5 of the Regulations, the salary actually received by him was $208,564.33, which is in 
excess of the prescribed amount.  The Commission therefore does not have jurisdiction to consider Mr Budimlich’s claim.   
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Statutory Construction: Principles 
10 Statutory construction begins with a consideration of the text itself and may require consideration of the context including the 

general purpose and policy of the provisions: Board of Bendigo Regional Institute of Technical and Further Education v 
Barclay [2012] HCA 32; (2012) 86 ALJR 1044.  In Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue  [2009] 
HCA 41; (2009) 239 CLR 27 at [47]  Hayne, Heydon, Crennan and Kiefel JJ said the following about the task of statutory 
construction: 

This Court has stated on many occasions that the task of statutory construction must begin with a consideration of the text 
itself. Historical considerations and extrinsic materials cannot be relied on to displace the clear meaning of the text. The 
language which has actually been employed in the text of legislation is the surest guide to legislative intention. The meaning 
of the text may require consideration of the context, which includes the general purpose and policy of a provision, in 
particular the mischief it is seeking to remedy. 

11 The objective of statutory construction is to give the words of the statutory provision the meaning which the legislature is 
taken to have intended them to have:  Attorney General for Western Australia v Her Honour Judge Schoombee 
[2012] WASCA 29 per Martin CJ at 29 citing Project Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 28; 
(1998) 194 CLR 355 at [78]; Lacy v Attorney-General (Qld) [2011] HCA 10; (2011) 242 CLR 573 at [43].  Martin CJ stated 
that the legislative intention to which reference is made in this context is not the ascertainment of the mental state of the 
legislature at the time the legislation was passed, either collectively or individually.  Rather, the ascertainment of legislative 
intention is a statement of compliance with the established rules of construction known to parliamentary drafters and to the 
courts, and which govern the relationship between the arms of government in a system of representative democracy.  Primary 
regard is to be given to the natural and ordinary meaning of the words used in the statute.  

12 By s 18 of the Interpretation Act 1984 (WA) a construction that would promote the purpose or object underlying a written law 
(whether that purpose is expressly stated in a written law or not) shall be preferred to a construction that would not promote the 
purpose or object. That section is not directed to a construction which better achieves the object of an Act.  Rather, it is a 
limited choice between "a construction that would promote the purpose or object (of the Act)" and one "that would not 
promote that purpose or object": Chugg v Pacific Dunlop Ltd [1990] HCA 41; (1990) 170 CLR 249, 262 per Dawson, Toohey 
and Gaudron JJ at [20]. 

Prior Decisions of the Commission 
13 Whether the word ‘salary’ in s 29AA(4) can include a commission has not received the direct attention of the Commission 

previously although it has arisen indirectly.  In Millar v JB & BL Nominees Pty Ltd trading as Southern Cross Traders 
([2005] WAIRC 02857; (2005) 85 WAIG 3802) Smith C (as she then was) was not required to decide whether amounts paid as 
commission can at law constitute ‘salary’.  At [87] she observed that the value of the use of a motor vehicle and 
accommodation cannot be taken into account for the purposes of r 5 of the Regulations because they are not ‘salary’ within the 
meaning of s 29AA(4) and (5) and r 5, and ‘nor can any amount claimed or received as commission be characterised as 
‘salary’.’  She observed that whilst the formula in r 5(2)(c) refers to ‘remuneration’, the opening words to r 5(2) qualifies that 
word so that it must be read down to only include amounts that can be characterised as salary. 

14 Kenner C in Rowley v BHP Billiton Iron Ore [2013] WAIRC 00581 concluded that on its plain meaning, for the purposes of 
r 5(2)(b)(ii), ‘remuneration’ means ‘salary’ in its common law sense and not the wider concept of remuneration. 

The Text Itself 
15 Turning to consider the text itself, there is no suggestion in this case that the word ‘employee’ does not mean the definition of 

that word in s 7 of the Act or that Mr Budimlich was not an employee. 
16 There is also no suggestion that the words ‘contract of employment’ similarly may not be given their natural and ordinary 

meaning.   
17 The word ‘salary’ has been, helpfully, the subject of consideration by the Industrial Appeal Court in The Totalisator Agency 

Board v Fisher (1997) 77 WAIG 1889.  That case, which occurred prior to s 29AA(4) being inserted into the Act, considered 
the issue whether Ms Fisher, being a person employed by the TAB and remunerated by commission only, was a person 
employed on the salaried staff of a public authority.   

18 Kennedy J stated at 1890 that the remuneration which Ms Fisher was entitled to receive was properly described as being a 
‘commission’.  It had three components:   

(i) An opening fee at an hourly rate according to the hours the agency was open to the public;  
(ii) One cent per bet on the net investments; and 
(iii) Commission of specified percentages based on weekly turnover.   

19 In his Honour’s view, the dictionary definition of ‘salary’ being a fixed payment made periodically to a person as 
compensation for regular work made the concept of a fixed payment central to the definition.  It was impossible to identify any 
fixed payment in Ms Fisher’s entitlement to remuneration under her contract.   

20 Anderson J observed:   
It is trite that words in legislation, including subordinate legislation such as an award, should be given their ordinary 
meaning (ie, read in their natural sense) unless it appears from the whole of the legislative instrument that they are to have 
some qualified or extended meaning or some meaning different from their ordinary meaning: Broken Hill South Ltd v 
Commissioner of Taxation (1936-1937) 56 CLR 337 per Dixon J at 371; Amalgamated Society of Engineers v Adelaide 
Steamship Co Ltd (1920) 28 CLR 129 at 148-149. 
There are many cases in which the meaning of “salary”, “wage” and “income” are discussed.  Invariably the discussion 
has taken place in the context of particular legislation.  Thus, for example, in Federal Commissioner of Taxation v J 
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Walter Thompson (Australia) Pty Ltd (1944) 69 CLR 227 and Mutual Acceptance Co Ltd v The Federal Commissioner of 
Taxation (1944) 69 CLR 389, the question was as to the meaning of the word “wages” in the Pay-Roll Tax Assessment 
Act (No 2) 1941 (Cth).  In In Re Shine; Ex parte Shine [1892] 1 QB 522 the question was as to the meaning of the word 
“salary” in the phrase “salary or income” in the Bankruptcy Act 1883 (Imp).  In Commissioner for Government Transport 
v Kesby (1972) 127 CLR 375 the question was as to the meaning of the word “salary” in s124(1) of the Transport Act 
1930 (NSW).  In Commissioner of Superannuation v Carpenter  (1983) 77 FLR 224 the question was as to the meaning of 
the word “salary” in the phrase “salary or wages” in s67 of the Superannuation Act 1976 (Cth).   
In my opinion although it can be helpful to see how words have been defined in other cases, the starting point is the 
ordinary meaning of the words.  As Lord Haldane LC said in Vacher & Sons Ltd v London Society of Compositors [1913] 
AC 107 at 113, “...  I think that the only safe course is to read the language of the statute in what seems to be its natural 
sense”.  We were referred to several dictionaries.  There is not much difference between them as to what salary in its 
ordinary sense means.  In the Macquarie Dictionary the following meaning is given: 

“A fixed periodical payment, usually monthly, paid to a person for regular work or services, 
especially work other than that of a manual, mechanical or menial kind.” 

In the New Shorter Oxford English Dictionary the following meaning is given -  
“Fixed regular payments made by an employer to an employee in return for work.” 

In my opinion the financial returns to which the respondent was entitled under the Agency Agreement were not of that 
character.  The money to be received by the respondent was not a “fixed periodical payment” or a “fixed regular 
payment”.  It was a commission on the turnover achieved in the betting shop.  The amount of money the respondent 
would receive did not depend on any fixed hourly, daily or weekly rate of remuneration, but on how much betting took 
place at the premises.  It might be a lot one week and little the next.  Neither was the money paid for “regular work or 
services” or “in return for work”.  The respondent was not required to be in personal attendance at the premises.  The 
amount of commissions yielded under the agency agreement was, in terms of that agreement, unrelated to how much 
work the respondent herself actually did.  Furthermore, the turnover percentages and other entitlements provided for in 
the agreement were plainly intended to cover costs associated with the operation of the agency including wages for staff 
which she employed, insurances and repairs and maintenance not to mention rental of equipment.  Returns of that kind do 
not come within the notion of “salary”. 

21 The respondent makes the point that The Totalisator Agency Board v Fisher was not dealing with s 29AA(4) of the Act.  That 
is true, however, the Industrial Appeal Court was interpreting the word ‘salary’ as it appears in the words ‘employed on the 
salaried staff of a public authority’ by giving the words their natural and ordinary meaning.   

22 I can see no reason not to follow, with respect, Anderson J’s observation that the dictionary definition of ‘salary’, being a fixed 
payment made periodically to a person as compensation for regular work, makes the concept of a fixed payment central to the 
definition.  To hold that the word ‘salary’ includes a commission, which is not a fixed payment, would be contrary to the 
definitions of the word referred to by Anderson J.   

23 In my opinion, the ordinary and natural meaning of the words ‘the employee’s contract of employment provides for a salary 
exceeding the prescribed amount’ is that the word ‘salary’ means a fixed payment made periodically to a person as 
compensation for regular work.     

24 Further, to hold otherwise would mean the words of s 29AA(4)(b) would have to be read as though they say: ‘the employee’s 
contract of employment provides for a commission exceeding the prescribed amount’.   A contract of employment for 
remuneration by commission would be expected to provide for the rate of commission but it is contrary to the concept of 
remuneration by commission for the contract to provide the amount payable when the work under the contract is performed.  It 
is an interpretation which should be avoided unless it is clearly inescapable. 

Textual Considerations of s 29AA(4) 
25 Section 19 of the Interpretation Act identifies extrinsic material which may be considered if it is capable of assisting in the 

ascertainment of the meaning of a provision in order to confirm the meaning of a provision in a written law, or to determine the 
meaning of a provision where there is ambiguity or obscurity in its ordinary meaning.  Such material includes any Explanatory 
Memorandum relating to the Bill and the Second Reading speech (s 19(2)(e), (f)). However, secondary materials must not be 
substituted for the text of the legislation: K-Generation Pty Ltd v Liquor Licensing Court [2009] HCA 4; (2009) 237 CLR 501 
at [53].  The words of the statute, not non-statutory words seeking to explain them, are of paramount significance: Nominal 
Defendant v GLG Australia Pty Ltd [2006] HCA 11; (2006) 228 CLR 529 at [22]. 

26 Section 29AA(4) was introduced into the Act by the Labour Relations Reform Bill 2002.  The Explanatory Memorandum for 
that amending legislation stated at 143:  

Upon proclamation of the Act, employees who earn in excess of $90,000 per annum and whose employment is not subject 
to an industrial instrument, will be excluded from lodging a claim for unfair dismissal or denied contractual benefits.  The 
prescribed amount will be indexed annually by regulation.  

27 The Hon Minister for Consumer and Employment Protection, Mr Kobelke, is recorded as saying:  
Upon proclamation of the Act, employees whose basic wage is in excess of $90,000 per annum will be excluded from 
lodging a claim for denied contractual benefits or unfair dismissal unless their employment is covered by an award, 
enterprise agreement, enterprise order or employee-employer agreement.  The prescribed amount of $90,000 will be 
indexed annually by regulation.  

(Extract from Hansard, Assembly Tuesday 19 February 2002 at 18) 
28 From the Explanatory Memorandum the cap is described as applying to ‘employees who earn in excess of $90,000 per annum’, 

while the Hon Minister described the cap as applying to ‘employees whose basic wage is in excess of $90,000 per annum’.  
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The word ‘earn’ in the former differs from the words ‘basic wage’ in the latter.  ‘Earn’ is a word encompassing what an 
employee earns and would include what an employee receives by way of a salary or commission; ‘basic wage’ is, or may be, a 
component of what an employee earns and may be likened to a salary but it is not of the same character as a commission 
payment.  The words ‘earn’ and ‘basic wage’ in the Explanatory Memorandum are used interchangeably and without regard to 
the differences between them.  It is not clear from the Explanatory Memorandum and the Second Reading speech that the 
purpose of s 29AA(4) is to exclude any employee who receives an income greater than the prescribed amount.   

29 The respondent’s submissions referred also to parliamentary debate upon s 29AA(4) however I have considerable reservation 
whether the debate in the Parliament is capable of assisting in the ascertainment of the meaning of the provision: the 
Commission should not give effect to ministerial intent as expressed in reports of parliamentary debate at the expense of the 
enacted words (Statutory Interpretation in Australia, Pearce and Geddes, 7th edition at [3.10] and the cases cited therein).   

30 In the view of the respondent, an interpretation that promotes the purpose or object of s 29AA(4)(b) would mean the word 
salary includes commission, and the use of the term ‘salary’ in s 29AA(4)(b) may have been a drafting error, or in any event 
was not intended to exclude employees paid by results, including those paid wholly by commission, saying that to hold 
otherwise would lead to an absurd or unreasonable result that there was no monetary cap at all for employees whose pay is 
based on results.   

31 An approach to interpretation which seeks to avoid what may be seen as an irrational or absurd result must be used sparingly.  
In Attorney General for Western Australia v. Her Honour Judge Schoombee, Martin CJ cited Cooper Brookes (Wollongong) 
Pty Ltd v Commissioner of Taxation (Cth) [1981] HCA 26; (1981) 147 CLR 297 as follows:   

[I]f the language of a statutory provision is clear and unambiguous, and is consistent and harmonious with other 
provisions of the enactment, and can be intelligibly applied to the subject matter with which it deals, it must be given its 
ordinary and grammatical meaning, even if it leads to a result that may seem inconvenient or unjust ... The danger that lies 
in departing from the ordinary meaning of unambiguous provisions is that 'it may degrade into mere judicial criticism of 
the propriety of the acts of the Legislature'... it may lead judges to put their own ideas of justice or social policy in place 
of the words of the statute (citations omitted) (305). 

32 In Commissioner of Taxation v Consolidated Media Holdings Ltd [2012] HCA 55 at 39, the High Court said: 
“This Court has stated on many occasions that the task of statutory construction must begin with a consideration of the 
[statutory] text.”  So must the task of statutory construction end. The statutory text must be considered in its context. That 
context includes legislative history and extrinsic materials. Understanding context has utility if, and in so far as, it assists 
in fixing the meaning of the statutory text. Legislative history and extrinsic materials cannot displace the meaning of the 
statutory text. Nor is their examination an end in itself. [reference omitted] 

33 The use of the words ‘earn’ and ‘basic wage’ in the Explanatory Memorandum and Second Reading speech does not clearly 
support the conclusion that the purpose or object of s 29AA(4) is to exclude any employee who receives an income greater 
than the prescribed amount.  It is by no means clear that there has been a drafting error or that not to include employees whose 
pay is based on results, including those paid wholly by commission, will result in an absurd or unreasonable result.   

34 Rather, to hold that the ordinary and grammatical meaning of the words ‘the employee’s contract of employment provides for a 
salary exceeding the prescribed amount’ is that the word ‘salary’ means a fixed payment made periodically to a person as 
compensation for regular work can be seen to be giving effect to the purpose or object of the legislation.  To interpret the word 
in that way is harmonious with the use of the word elsewhere in the Act (s 20, 23(3)(b), s 80E(2)(a)).  Section 29AA(4) 
identifies a category of employees by specific criteria: those employees who are not covered by an industrial instrument and 
whose contract of employment provides for a salary.  Section 29AA(4) is not directed to preventing the Commission from 
dealing with a claim by an employee who receives an income greater than the prescribed amount unless those two criteria are 
met.   

35 If Parliament had intended to exclude any employee who receives an income greater than the prescribed amount it would not 
have been difficult to say so: the corresponding provisions of s 382(b)(iii) in the Fair Work Act 2009 (Cth), which use the word 
remuneration, is an illustration.   

36 I consider that the language of s 29AA(4)(b) is clear and unambiguous.  It can be intelligibly applied to the subject matter with 
which it deals.  The extrinsic materials do not displace the ordinary and natural meaning of the words.  Interpreting s 29AA(4) 
according to the ordinary and grammatical meaning of the words gives a construction that would promote the purpose or object 
underlying the written law. 

37 The respondent points to the calculation of salary provided for in r 5 of the Regulations to support its submission.  However, in 
my view this is not a strong argument.  The Regulations are still directed to the calculation of a ‘salary’.  Reliance upon them 
takes the meaning of the word ‘salary’ no further.  In any event, in Australia the general rule is that delegated legislation made 
under an Act should not be taken into account for the purposes of interpretation of the Act itself: Statutory Interpretation in 
Australia, Pearce and Geddes, 7th edition at [3.41]. 

Conclusion 
38 Section 29AA(4) does not apply to Mr Budimlich’s claim.  Accordingly, the Commission has the jurisdiction to hear the claim 

and it will be listed for hearing.  The minute of a declaration and an order to that effect now issues. 

 
 



94 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 509 
 

2014 WAIRC 00316 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANDJELKO BUDIMLICH 
APPLICANT 

-v- 
J-CORP PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 22 APRIL 2014 
FILE NO/S B 63 OF 2013 
CITATION NO. 2014 WAIRC 00316 
 

Result Commission found to have jurisdiction 
Representation 
Applicant Mr P Mullally, as agent 
Respondent Mr A Power, of counsel; Ms J Howard, of counsel 
 

Declaration and Order 
HAVING heard Mr P Mullally, as agent for the applicant, and Mr A Power, of counsel and Ms J Howard, of counsel for the 
respondent; 
AND HAVING given reasons for decision, I, the undersigned, pursuant to the powers conferred under the Industrial Relations Act 
1979 (the Act), hereby  

1. DECLARE THAT the Commission has jurisdiction to hear the claim in this matter; and 
2. ORDER THAT Mr Budimlich’s claim be listed for hearing. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2014 WAIRC 00299 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SCOTT PATRICK CHAMBERS 
APPLICANT 

-v- 
BUILDITECO PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 11 APRIL 2014 
FILE NO/S B 14 OF 2014 
CITATION NO. 2014 WAIRC 00299 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 2nd day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2014 WAIRC 00358 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DYLAN CHERRINGTON 
APPLICANT 

-v- 
BRIERTY 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MAY 2014 
FILE NO/S B 50 OF 2014 
CITATION NO. 2014 WAIRC 00358 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 29th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2014 WAIRC 00360 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DYLAN CHERRINGTON 
APPLICANT 

-v- 
BRIERTY 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MAY 2014 
FILE NO/S U 50 OF 2014 
CITATION NO. 2014 WAIRC 00360 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 29th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2014 WAIRC 00357 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MRS MARIA CRAIB 
APPLICANT 

-v- 
LOWER GREAT SOUTHERN FAMILY SUPPORT ASSOCIATION (ILINK) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MAY 2014 
FILE NO/S U 15 OF 2014 
CITATION NO. 2014 WAIRC 00357 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 11th day of March 2014 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and  
WHEREAS on the 28th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2014 WAIRC 00388 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL  CRAWSHAW 
APPLICANT 

-v- 
ANGLICAN SCHOOLS COMMISSION INCORPORATED (ORGANISATION NUMBER 180 289 
328) WHICH OWNS THE SWAN VALLEY ANGLICAN COMMUNITY SCHOOL WITH THE 
ABN BEING 22 934 887 047 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 8 MAY 2014 
FILE NO/S U 222 OF 2012 
CITATION NO. 2014 WAIRC 00388 
 

Result Discontinued 
Representation 
Applicant Ms A Ngo (of counsel) 
Respondent Mr M Jensen (of counsel) 
 

Order 
This is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979. 
The matter was set down for hearing and determination on 24, 25 and 26 June 2013. 
After the hearing commenced on 24 June 2013 the Commission convened into conference.  The parties reached an agreement to 
settle the matter and the hearing was vacated. 
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The applicant filed a Notice of Withdrawal or Discontinuance on 24 June 2013 in respect of the application and the respondent 
consents to the matter being discontinued. 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2014 WAIRC 00332 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRIAN CROSBY 
APPLICANT 

-v- 
CHUBB FIRE AND SECURITY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 APRIL 2014 
FILE NO/S B 36 OF 2014 
CITATION NO. 2014 WAIRC 00332 
 

Result Application discontinued 
Representation 
Applicant Ms N Ireland 
Respondent Mr R Krajewski 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; 
AND WHEREAS on 20 March 2014 a conference between the parties was convened; 
AND WHEREAS at the conclusion of the conference an agreement was reached between the parties; 
AND WHEREAS on 8 April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2014 WAIRC 00295 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KIRSTINE FORESTIER 
APPLICANT 

-v- 
CITY OF FREMANTLE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 11 APRIL 2014 
FILE NO/S U 138 OF 2013 
CITATION NO. 2014 WAIRC 00295 
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Result Discontinued 
Representation 
Applicant In person 
Respondent Mr S Bibby (as agent) 
 

Order 
This is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979. 
On 25 October 2013 the Commission convened a conference to deal with scheduling issues with respect to this application.  
The matter was set down for hearing and determination on 7 March 2014. 
On 18 December 2013 the Commission was advised that the parties had reached a settlement and the hearing was vacated on 
20 December 2013. 
The applicant filed a Notice of Withdrawal or Discontinuance on 21 January 2014 and the respondent consents to the matter being 
discontinued. 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2014 WAIRC 00403 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARIJA GABRIEL 
APPLICANT 

-v- 
DEPARTMENT OF CULTURE AND THE ARTS DIRECTOR GENERAL ALAN FERRIS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 13 MAY 2014 
FILE NO/S U 11 OF 2014 
CITATION NO. 2014 WAIRC 00403 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance required 
 

Order 
WHEREAS on Friday, the 10th day of January 2014 the applicant made an application to the Commission under s 29(1)(b)(i) of the 
Industrial Relations Act 1979 (WA) which alleged unfair dismissal;  
AND WHEREAS this matter was listed on Monday the 12th day of May 2014 for mention to show cause;  
AND WHEREAS at the hearing on Monday the 12th day of May 2014 there was no appearance for or by the applicant and the 
Commission proceeded in the absence of the applicant;   
AND WHEREAS as at close of business on Monday the 12th day of May 2014 there had been no contact from the applicant;   
 
NOW THEREFORE, I the undersigned, having given reasons for decision extemporaneously and pursuant to the powers conferred 
on me under section 27(1)(a) of the Industrial Relations Act 1979, hereby order -  
 THAT this application be, and is hereby dismissed for want of jurisdiction. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2014 WAIRC 00391 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER MATTHEW JAMES HANLAN 
APPLICANT 

-v- 
BUICK HOLDINGS PTY LTD T/A DVG MORLEY CITY HYUNDAI 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 8 MAY 2014 
FILE NO/S B 1 OF 2014 
CITATION NO. 2014 WAIRC 00391 
 

Result Dismissed 
Representation 
Applicant In person 
Respondent Mr R Gifford (as agent) 
 

Order 
This is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (the Act). 
On 17 March 2014 the Commission convened a conference for the purpose of conciliation however the applicant failed to attend 
the conference. 
The Commission wrote to the applicant on 18 March 2014 by way of email requiring him to contact the Commission by telephone 
by no later than 4.00 pm on Tuesday 1 April 2014 to provide advice as to why he did not attend the conference.  A copy of this 
email was also sent to the applicant’s postal address. 
The applicant was also advised that if he do not contact the Commission by this date, or provide an adequate reason as to his non-
attendance, the application would be listed for a show cause hearing as to why the matter should not be dismissed pursuant to 
s 27(1) of the Act. 
On 1 April 2014 the applicant sent an email to the Commission in relation to another application being dealt with by a different 
Commissioner and apart from a statement that he was overseas no information was provided about his non-attendance at the 
conference in relation to this application.  The email was a reply to the email the Commission sent the applicant on 27 February 
2014 attaching a copy of the conference letter and which requested he advise receipt of that letter which was not forthcoming. 
The matter was listed for a show cause hearing on 8 May 2014 and the applicant was advised that non-attendance by him at these 
proceedings will result in an order being issued dismissing the application for want of prosecution. 
The applicant did not attend the show cause hearing on 8 May 2014 nor did he advise the Commission beforehand as to any reason 
why he was unable to attend the hearing. 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2014 WAIRC 00328 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRETT ALEXANDER HUMBLE 
APPLICANT 

-v- 
R.E. SOLUTIONS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 APRIL 2014 
FILE NO/S B 199 OF 2013 
CITATION NO. 2014 WAIRC 00328 
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Result Application discontinued 
Representation 
Applicant Mr P Mullally (as agent) 
Respondent Mr T Lethbridge (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; 
AND WHEREAS on 5 February 2013 a conference between the parties was convened; 
AND WHEREAS at the conclusion of the conference an agreement was reached between the parties; 
AND WHEREAS on 26 March 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2014 WAIRC 00327 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FIONA  ELAINE MCMENAMIN 
APPLICANT 

-v- 
ALISON JONSON, 347 HAIR 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 APRIL 2014 
FILE NO/S U 180 OF 2013 
CITATION NO. 2014 WAIRC 00327 
 

Result Application discontinued 
Representation 
Applicant Ms F E McMenamin 
Respondent Mr M R P England (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 13 December 2013 and 3 February 2014 conferences between the parties were convened; 
AND WHEREAS at the conclusion of the conference held on 3 February 2014  
agreement was reached between the parties; 
AND WHEREAS on 23 April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), 
hereby orders:  
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2014 WAIRC 00359 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL NEIL OCONNOR 
APPLICANT 

-v- 
TOTAL SHOPFIT SOLUTIONS 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 1 MAY 2014 
FILE NO/S B 42 OF 2014 
CITATION NO. 2014 WAIRC 00359 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 17th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2014 WAIRC 00329 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SONIA MAREE PASCOE 
APPLICANT 

-v- 
COMMUNITY LIVING ASSOCIATION INC. 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 APRIL 2014 
FILE NO/S U 38 OF 2014 
CITATION NO. 2014 WAIRC 00329 
 

Result Application discontinued 
Representation 
Applicant Mr E Wong (of counsel) 
Respondent Ms B Green (as agent) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 13 March 2014 and 25 March 2014 a conference between the parties was convened; 
AND WHEREAS at the conclusion of the conference no agreement was reached between the parties; 
AND WHEREAS on 4 April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), 
hereby orders:  
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2014 WAIRC 00368 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RODNEY HUGH OLSEN 
APPLICANT 

-v- 
METRO PRIME GROUP PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 5 MAY 2014 
FILE NO/S B 209 OF 2013 
CITATION NO. 2014 WAIRC 00368 
 

Result Discontinued 
Representation 
Applicant Mr B Wallace (of counsel) 
Respondent Mr M Detata (of counsel) 
 

Order 
This is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979. 
On 5 February 2014 the Commission convened a conference for the purpose of conciliating between the parties and following the 
conference the applicant was given further time to consider a settlement offer. 
The Commission was advised on 31 March 2014 that the parties had reached an in principle settlement. 
On 22 April 2014 the applicant filed a Notice of Withdrawal or Discontinuance and the respondent consents to the matter being 
discontinued. 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2014 WAIRC 00275 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2014 WAIRC 00275 
CORAM : COMMISSIONER J L HARRISON 
HEARD : WEDNESDAY, 25 SEPTEMBER 2013, THURSDAY, 26 SEPTEMBER 2013, FRIDAY, 

27 SEPTEMBER 2013, WEDNESDAY, 20 NOVEMBER 2013 
DELIVERED : FRIDAY, 4 APRIL 2014 
FILE NO. : U 57 OF 2013 
BETWEEN : STUART JAMES RILEY 

Applicant 
AND 
IDENTITY WA 
Respondent 
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Catchwords : Termination of employment - Claim of harsh, oppressive or unfair dismissal - Application 
referred outside of 28 day time limit - Relevant principles applied - Commission satisfied 
applying principles that discretion should be exercised - Acceptance of referral out of time 
granted - Summary dismissal - Principles applied - Applicant unfairly dismissed - 
Compensation ordered 

Legislation : Industrial Relations Act 1979 s 26(1)(a), s 27(1), s 29(1)(b)(i), s 29(2) and s 29(3) 
Result : Accepted out of time; Upheld and order issued 
Representation: 
Applicant : In person 
Respondent : Mr D McKenna (of counsel) and Ms S M Re 
 

Case(s) referred to in reasons: 
Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 
BGC (Australia) Pty Ltd v Phippard [2002] WASCA 191 
Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635 
Bridge Shipping Pty Ltd v Grand Shipping SA and Anor [1991] 173 CLR 231 
Byrne v Australian Airlines (1995) 61 IR 32 
James v Australian Integration Management Services Corporation Pty Ltd (2003) 83 WAIG 1387 
Johnson v Millswan Holdings Pty Ltd ACN 063 694 299 t/a Drivewest Car Rentals (2003) 83 WAIG 348 
DVG Morley City Hyundai v Fabbri (2002) 82 WAIG 3195 
Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683 
Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559 
Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers [1988] 68 WAIG 
677 
Rai v Dogrin Pty Ltd [2000] 80 WAIG 1375 
Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western 
Australian Branch & Ors (1995) 75 WAIG 813 
Shire of Esperance v Mouritz (1991) 71 WAIG 891 
Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886 
Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA 
Branch (1985) 65 WAIG 385 
 

Reasons for Decision 
1 On 17 April 2013 Stuart James Riley (the applicant) lodged this application in the Commission under s 29(1)(b)(i) of the 

Industrial Relations Act 1979 (the Act) claiming that he was unfairly dismissed on 19 February 2013 by identity WA (the 
respondent). 
Name of the respondent 

2 During the proceedings it became apparent that the respondent had been incorrectly named.  Given the Commission’s powers 
under s 27(1) of the Act and having formed the view that it is appropriate for the respondent to be correctly named, I will issue 
an order that identity WA be deleted as the named respondent in this application and be substituted with The Roman Catholic 
Archbishop of Perth trading as identity WA (see Rai v Dogrin Pty Ltd [2000] 80 WAIG 1375 and Bridge Shipping Pty Ltd v 
Grand Shipping SA and Anor [1991] 173 CLR 231). 
Background 

3 The applicant commenced employment with the respondent on 1 September 2009 and he was summarily terminated on 
19 February 2013.  The applicant was employed on a full time permanent basis as the respondent’s Information Technology 
Network and Systems Administrator.  His main role was to build and maintain the respondent’s technology infrastructure.  His 
annual salary at the time he ceased employment was $93,625.  He also received a car allowance of $11,898 per annum.  The 
applicant’s terms and conditions of employment were attached to his letter of offer of employment (see Exhibit R1).  The 
respondent is a not for profit organisation providing support for disabled persons and their families in the community.  During 
his employment the applicant had three successful performance appraisals which took place in April 2010, April 2011 and 
March 2012 (Exhibit A1). 

4 The applicant commenced leave on the evening of 16 January 2013 and flew to Vietnam that evening.  Prior to going on leave 
the applicant was asked by Ms Denny to review the computer of the respondent’s Chief Executive Officer (CEO), Ms Sandra 
Re which was infected with a Trojan.  He then removed the Trojan from her computer.  The applicant returned to work on 
29 January 2013 and he was suspended on full pay effective immediately, pending an investigation into his conduct.  On or 
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about 6 February 2013 the applicant was given a list of questions relating to the respondent’s Information Technology (IT) 
system to respond to at a meeting held on 11 February 2013.  This meeting was attended by the applicant, his support person 
Ms Laura Thorneloe, the applicant’s supervisor Ms Susan Denny, Mr Lyndon Beck who worked for IT company Trusttech and 
Ms Britta Meyer the respondent’s Manager of Operational Services, who took minutes.  Three sets of minutes of this meeting 
were produced by the applicant and the respondent (Exhibits R7(1), R7(2) and R7(3)).  After this meeting the applicant was 
sent a letter dated 14 February 2013 requesting an answer to a supplementary question.  The applicant requested further 
information about this issue but no further information was provided.  Another meeting was held on 19 February 2013 attended 
by the applicant, Ms Denny and Ms Meyer whereby the applicant was terminated and given his letter of termination. 

5 The applicant’s letter of termination, verbatim, is as follows (formal parts omitted): 
Termination of Employment due to Serious Misconduct 
Following the completion of a formal investigation this letter substitutes the notice of termination of employment with 
identitywa due to serious misconduct with immediate effect.  The serious misconduct is based on the following identified 
issues; 
Unauthorized removal and disposal of identitywa property 
The removal and disposal of the T1 hard drive from your computer was unauthorised.  By removing and disposing the 
hard drive the organization is consequently not able to trace past IT and network movements within the organisation.  
This is critical given the significant concerns which have been uncovered about the IT system.  To dispose of the hard 
drive in a general waste bin is unacceptable and poses a serious risk to the organisation its operations and reputation. 
Illegal software on IT system 
It has been determined that your recommendation of the free downloadable Anti Virus Program was not appropriate.  This 
software is not for commercial use and its use at identitywa was illegal and could have resulted in serious consequences 
for the organisation and its reputation. 
Contraband software such as Audio Grabber and UTube 2MP3 were found on the IT system in the IT folder on P-drive.  
Password cracking tools were found on the organizational IT system in the IT folder on P-drive.  In addition a cracked 
(unlocked) copy of Microsoft Office 2010 with instruction how to use it, was found on the IT system again in the IT 
folder on P-drive.  Those programs should never have been downloaded on to the organisational IT system. 
Due to the unauthorized removal and disposal of the T1 hard drive from your computer, Management is unable to 
determine how the downloaded software was used and by whom. 
Serious breaches of Duty of Care and Code of Conduct 
It is your duty of care as IT Network and System Coordinator to ensure regular checks of security features are conducted.  
No security features were turned on the Netgear firewall, exposing the organisation, its staff and clients to risk associated 
with loss of protection of critical data (personal data, passwords).  It has also been found that 16 Anti Phishing settings 
were turned off since December 2009, exposing the organisation to serious IT security risks.  Based on a scan conducted 
on the 21 January 2013 by an external IT company, 569 Trojans were found on the organisational IT system. 
It is your duty of care as IT Network and System Coordinator to disclose to Management and in turn staff of the 
organisation the information about any risks associated with using the internet when firewalls and Anti-Phishing systems 
were not activated.  
In addition by directly accessing without authorization the CEO’s e-mail accounts and files on the IT systems, not as IT 
Administrator, but with your own outlook account you also breached the organisational code of conduct. 
Your response to the matter was noted at the meeting held on 11/02/2013 and 14/02/2013 and carefully considered.  The 
decision to terminate your employment due to serious misconduct was made after full investigation and consideration of 
the facts, including your response in this matter. 
Any property belonging to the service and identitywa is to be returned to identitywa immediately.  Any monies owing to 
you will be processed and credited to your nominated bank account within 7 working days. 
The Employee Assistance Program is still available to you for another 3 months and can be contacted on [telephone 
number]. 

(Exhibit R2) 
Should time be extended to accept this application? 

6 Section 29(2) of the Act requires that applications made under s 29(1)(b)(i) of the Act be lodged within 28 days after the day 
on which an employee is terminated.  As this application was lodged on 17 April 2013 and the applicant was terminated on 
19 February 2013 it is 29 days out of the required timeframe for lodging a claim of this nature. 

7 Section 29(3) of the Act reads as follows: 
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 

Commission considers that it would be unfair not to do so. 
8 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 

account the factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, Department of 
Education of Western Australia (2004) 84 WAIG 683 as follows: 
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‘1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It will 
show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an extension 

of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise 

of the Court’s discretion [26].’ 
9 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 

Education of Western Australia the following: 
I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims [74]. 

10 In applying these guidelines I note that there is a 28 day timeframe to lodge an application and the Commission’s discretion in 
relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 

11 In my view there was an acceptable reason for the delay of 29 days in lodging this application.  I accept the applicant’s 
evidence that he was initially advised to lodge an application claiming unfair termination in the Fair Work Commission 
(FWC).  The hearing set down on Friday 12 April 2013 to deal with the FWC application did not proceed as the respondent 
advised the FWC that day that it was not incorporated and the matter should be pursued through the Commission.  Once the 
applicant was advised of this he obtained further legal advice and after doing so he took timely steps to lodge this application 
on 17 April 2013. 

12 I have had the benefit of hearing all of the evidence with respect to the applicant’s claim that he was unfairly terminated and 
determined that the applicant was unfairly dismissed.  I therefore find that when considering the issue of merit as a factor to 
extend time to file this application there is sufficient evidence to establish that the applicant has an arguable case that he was 
unfairly dismissed. 

13 I find that the prejudice suffered by the applicant would be greater than that suffered by the respondent if this application is not 
accepted.  The applicant would not have the opportunity to prosecute his claim, which has some merit.  Furthermore, no 
disadvantage was highlighted by the respondent in meeting this application because of the delay in lodging it.  As the applicant 
lodged an application in the FWC 20 days after his termination claiming that his termination was unfair the respondent was 
aware that the applicant would be contesting his termination in mid-March 2013, soon after he was terminated. 

14 When taking into account the above findings and the relevant factors to consider with respect to an application of this nature 
and the issue of fairness to both parties, I find that it would be unfair for the Commission not to exercise its discretion to grant 
an extension of time within which to file this application.  An extension of time in order to lodge this application is therefore 
granted. 
Was the applicant unfairly dismissed? 
Applicant’s witnesses 
The applicant. 
Mr Blake Phillips is an IT Manager employed by BizQuip Solutions.  Mr Phillips works at John Wollaston private school. 
Ms Laura Thorneloe was the applicant’s support person at the meeting held on 11 February 2013. 
Respondent’s witnesses 
Mr Matthew Smith.  Mr Smith commenced working with Trusttech in June 2010 and is currently employed as a Technical 
Account Manager with First Focus Australia, a company which took over Trusttech in or around March 2013.  
Mr Lyndon Beck.  Mr Beck is a Senior Network Engineer at Stardata.  He was a Technical Director at Trusttech until March 
2013. 
Ms Sandra Marina Re.  Ms Re is the respondent’s CEO and she has held this position for two years. 
Ms Susan Denny.  Ms Denny is the respondent’s Manager Corporate Services and she has held this position for 15 years. 
Ms Britta Meyer.  Ms Meyer is the respondent’s Manager for Operational Services.  She has held this position since January 
2010. 
Mr Christopher Piestrzeniewicz.  Mr Piestrzeniewicz is an IT contractor.  He ceased working with First Focus Australia 
(Trusttech) in August 2013. 
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Evidence 
Applicant 

15 The applicant completed an IT degree in 2007.  In 2008 he worked in IT roles at the Australian Technical College and St 
Hilda’s Anglican School for Girls.  The applicant was the only employee in the respondent’s IT operations.  The respondent 
had an arrangement with a provider of IT services, Trusttech, to assist with the respondent’s IT operations.  Trusttech also 
provided support when the applicant was on leave. 

16 The applicant said that throughout his employment Ms Denny was very happy with his performance.  He was never given any 
warnings about his conduct or completing tasks inappropriately.  His three employment reviews reflected this as all of the 
scores he received in these reviews were satisfactory or above. 

17 The applicant completed an upgrade of the respondent’s IT network in January 2010 over one weekend.  When the system 
crashed during this upgrade the applicant sought assistance to complete this task and the respondent’s computers were 
available for use the following Monday morning.  The applicant’s manager Ms Denny was aware that this upgrade was taking 
place. 

18 Each year the respondent had an IT budget which focussed on specific items.  In 2010/2011 a TRIM document management 
system was implemented and in 2011/2012 personal computers were put into remote housing locations.  2012/2013 was the 
first time that funds were available to improve the respondent’s IT system.  The applicant said that the respondent had an old 
firewall hardware system which had not been upgraded due to lack of funds.  The applicant told Ms Denny that this system 
was old and should be replaced but Ms Denny refused to do this as there were insufficient funds in the IT budget.  The 
applicant disputed the respondent’s claim that the firewalls on computers were disabled and stated that the firewalls on all of 
the computers of the respondent’s employees were on by default. 

19 The applicant said he regularly updated all of the respondent’s computers and all servers were backed up.  Ms Denny did not 
want to pay for a ShadowProtect subscription to backup all of the respondent’s servers and it was Ms Denny who decided 
which servers were to be regularly backed up.  The applicant said that the accounting system server was managed by Addax 
which installed the system and the applicant was told by Ms Denny not to back up this server as this function was performed 
by Addax. 

20 In 2012 Ms Denny suggested it was appropriate to review the respondent’s computer network.  The applicant arranged for 
Trusttech to undertake an audit of the respondent’s IT system towards the end of 2012 and this audit highlighted a number of 
issues which required attention (Exhibit R3.1). 

21 The applicant stated that as the respondent’s IT administrator he was able to access all of the folders on the respondent’s 
network including those of the CEO.  The applicant disagreed with the respondent’s claim that it is best practice for the IT 
administrator to use an administrator account to do this as opposed to using a personal account as this information can be used 
by hackers.  The applicant used his own account to access folders and although this was not best practice he stated that this was 
commonplace in the industry. 

22 The free SUPERAntiSpyware antivirus software used on the respondent’s computers was installed by the applicant and this 
was sanctioned by Ms Denny.  The respondent did not have a centralised enterprise antivirus system as there were no funds 
allocated for this purpose.  The applicant was unaware that the SUPERAntiSpyware was not licensed for commercial use and 
he would have not installed it on the respondent’s computers if he had known this was the case.  However, the options were to 
have no security software or a free solution to protect the respondent’s network.  The applicant stated that he manually updated 
this software and regularly scanned for viruses on the respondent’s computers.  The applicant said that all of the respondent’s 
computers were clear of viruses when he went on leave on 16 January 2013 because he had scanned them using the 
SUPERAntiSpyware software. 

23 The applicant stated that Ms Denny asked him to hand over his administrator passwords for the respondent’s computer system 
to Trusttech to use in his absence in January 2013 and he emailed the passwords to Trusttech.  The applicant could not recall 
being asked to telephone these passwords through to Trusttech.  The applicant maintained the respondent’s system was not 
compromised by doing so.  The applicant stated that it was common practice to do this using ‘plain text’. 

24 At approximately 2.00 pm on the afternoon of 16 January 2013 the applicant’s hard drive failed and he could not fix it.  The 
applicant destroyed his hard drive and then disposed of it in the normal way.  The applicant did not have time to fully install a 
Windows programme onto the new hard drive he put into the computer so his computer was not operating when he went on 
leave. 

25 The applicant commented on the Security Threats report completed by Trusttech when he was on leave (Exhibit R4).  The 
applicant claimed that this report inflated the number of viruses and threats found on the respondent’s computer system during 
the period 17 January 2013 to 24 January 2013.  The applicant said that in this report, which he only saw after he was 
terminated, 82 of the 254 viruses found during this period were the same virus in the one location in each computer and the 
SUPERAntiSpyware installed on all of the respondent’s computers would have located this virus.  Fifty eight viruses related to 
a folder called F drive Microsoft Forefront Security which did not exist on the respondent’s computers prior to the applicant 
going on leave and were duplicate entries.  Thirty four viruses were in emails which came from outside of the respondent’s 
system and were possibly spam.  The remaining 80 viruses he had not been able to account for in the report were highly 
unlikely to be missed by the SUPERAntiSpyware software.  The applicant believed that the presence of so many viruses on the 
respondent’s system would have caused adverse outcomes to the respondent’s computer system and would have been obvious 
if they existed prior to him going on leave.  The applicant also said that it was possible that some of the viruses identified in 
this report appeared on the network after he left. 

26 The applicant maintained that the SUPERAntiSpyware is an antivirus software.  It finds Trojans and removes them using a 
manual scan.  The applicant claimed that the respondent’s computers were regularly updated with Windows updates and 
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service pack updates and he performed these updates manually.  The applicant stated that the Audiograbber and UTube 2MP3 
software found in the P drive on the respondent’s network are not contraband and are free to download.  A password tool in the 
P drive was used once to remove a password from an Excel document to allow an employee to open a document and the author 
of this document gave permission to remove the password.  Anti-phishing settings on the respondent’s IT network were turned 
on by default and he never turned them off nor had he any reason to do so. 

27 The applicant gave evidence that he was not surprised that he was stood down when he returned from leave.  Before going on 
leave on the afternoon of 16 January 2013 he overheard a conversation between Ms Re and Ms Denny in Ms Denny’s office.  
He heard Ms Re telling Ms Denny that the respondent had to get rid of him.  Ms Denny said that she could performance 
manage him out but Ms Re said that a person in an IT role would need to be terminated ‘on the spot’ given their access to the 
respondent’s IT system.  The applicant wrote a note about this conversation that afternoon. 

28 The applicant stated that on 14 February 2014 he received a letter from the respondent containing a question about a ‘cracked’ 
copy of Microsoft Office 2010 found on the respondent’s computer system.  He asked for clarification about this issue but no 
information was provided by the respondent.  He therefore had no opportunity to respond to this issue prior to his termination. 

29 After applying for several positions the applicant obtained alternative employment after 16 weeks as a Technical Consultant 
for Group Support.  He is currently paid a salary of $65,000. 

30 Under cross-examination the applicant stated that he was unaware of the size of the respondent’s IT budget and he relied on 
Ms Denny to make decisions about IT expenditure.  The applicant agreed that Ms Denny did not have IT qualifications and 
was the respondent’s accountant.  He gave evidence that his role was to tell Ms Denny what IT purchases were required to 
protect the respondent’s network and he did so and Ms Denny was unwilling to pay for some items including enterprise 
antivirus software.  Ms Denny was aware that the respondent’s computer system was not protected at the enterprise level and 
he recommended to Ms Denny to put in place enterprise level antivirus software but she rejected this option.  The applicant 
could not recall a discussion with Ms Re about the respondent’s computer system being properly protected. 

31 The applicant stated that the Windows Software Update Services (WSUS) program, which automates the updating process, 
was brought for his ‘curiosity’.  When it was put to him that this was paid for by a Lotterywest grant and he was required to 
connect all the respondent’s computers to this programme he denied that this programme was essential to the respondent’s IT 
system.  The applicant stated that he regularly completed updates on the respondent’s computers manually and all of the 
respondent’s computers had SUPERAntiSpyware installed on them.  The applicant said he found only four virus infections 
during the period he worked with the respondent. 

32 The applicant said he replaced his computer’s hard drive on 16 January 2013 with a replacement hard drive from Dell given to 
him after previous failures of the hard drives on some of the respondent’s other computers.  The applicant disposed of the hard 
drive by destroying it first by running ‘a screwdriver through it’ and then putting it in the rubbish bin. 

33 The applicant denied that Ms Denny approved all of his recommendations about IT changes and expenditure. 
34 The applicant said that Ms Denny told him that he was not able to backup the Addax accounting system server and he claimed 

that it could not be backed up using the respondent’s normal backup process.  The applicant was unaware that this system was 
not being backed up by Addax and he could not recall being shown by Mr Piestrzeniewicz after the audit undertaken by 
Trusttech in November 2012 that this server was not being backed up.  The applicant stated that as at November 2012 all of the 
respondent’s servers were backed up externally including the accounting system server which was being backed up by Addax.  
The applicant stated that he checked the servers and backed them up every Friday, except for the accounting system server. 

35 The applicant commented on the findings of the Trusttech report about viruses on the respondent’s computers completed after 
he went on leave.  The applicant claimed that the number of viruses contained in this report did not accurately reflect the level 
of infections.  The applicant stated that Trojans get into all systems even where enterprise level antivirus software is installed.  
The applicant agreed that after the CEO had funds removed from her personal bank account at the beginning of January 2013 
he found a Trojan on her computer which picks up passwords and he conceded that this could have been responsible for the 
money being removed from her account.  He stated that the removal of funds could also have happened when she used her 
computer at home and the applicant said that Ms Denny was adamant that the respondent’s computers were not to be used by 
employees for personal use.  The applicant stated that he undertook a security scan just prior to going on leave over a period of 
two days and he found no infections in the respondent’s computer system.  The applicant believed it was suspicious that a 
significant number of viruses were found several days after he went on leave. 

36 The applicant did not consider it was necessary to formally let the respondent know the respondent’s network was not being 
protected because Ms Denny refused to pay for adequate software and the applicant disputed that firewalls were turned off on 
all of the respondent’s computers 

37 The applicant stated that he never accessed anyone’s email account at work in an inappropriate manner. 
38 The applicant stated that he wanted the meeting held on 11 February 2013 to be taped, not the respondent, and Ms Meyer 

refused his request. 
39 The applicant said that he was not given a copy of the two reports completed by Trusttech even though he discussed the 

content of the first one with Ms Denny, Mr Beck and Mr Piestrzeniewicz.  The applicant stated that the 2012 Trusttech review 
was completed without his direct involvement. 

40 The applicant reiterated that he did not turn off the enterprise Netgear firewall and he stated that he assumed it was out of 
warranty given the timeframe it had been in place.  He stated that Ms Denny was not prepared to pay $2,000 to upgrade this 
firewall and that Ms Denny was happy to have the free SUPERAntiSpyware installed on the respondent’s computers.  The 
applicant told Ms Denny that the SUPERAntiSpyware did not cover all functions and he told her that enterprise antivirus 
software should be used.  The applicant stated that he kept Ms Denny informed about the expiry of warranty dates on servers 
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and he confirmed that it was his role to do so.  The applicant understood that the warranties for most of the respondent’s 
servers were due to expire in January 2013. 

41 The applicant maintained that Ms Denny did not discuss any staff complaints about him with him during the last eight to nine 
months of his employment with the respondent.  He also denied that Ms Denny told him prior to him going on leave that if 
complaints about him continued he would be performance managed. 

42 When asked by Ms Denny and Ms Meyer about his hard drive he told them it had been destroyed and placed in the green bin 
and he was not asked how he destroyed it. 

43 Prior to going on leave Ms Denny told the applicant, not Ms Re, that money was missing from Ms Re’s personal account.  The 
applicant believed that the reason for his termination was because the CEO’s personal bank account had been compromised by 
a virus and money had been removed from her account. 

44 The applicant stated that at a meeting he attended at the beginning of January 2013 with Mr Beck, Ms Denny and 
Mr Piestrzeniewicz the findings included in the first Trusttech report were discussed and Ms Denny agreed to buy a new 
hardware firewall unit and enterprise antivirus software.  Ms Denny also agreed to review the capabilities of the respondent’s 
servers to make the most of the respondent’s computer hardware.   These changes were to be implemented when the applicant 
returned from leave and Trusttech was going to obtain quotes for these items and respond to Ms Denny. 

45 Mr Phillips has worked in IT for 13 years, eight years as a manager and he is a friend of the applicant.  Mr Phillips commented 
on the findings of the second Trusttech report (Exhibit R3.2).  Mr Phillips said the absence of RAID Management software is 
not critical to the operation of an IT system.  Even if the domain computers show the Windows firewall as being turned off it 
could still be working on local computers.  There was no evidence in the Trusttech report that he could identify confirming that 
the respondent’s computers had not been updated.  Mr Phillips stated that there was no security risk in the absence of the 
WSUS programme and its use was not important for the respondent’s IT system given its size. 

46 Mr Phillips commented on the Security Threat report completed by Trusttech outlining viruses on the respondent’s system 
(Exhibit R4).  He stated that 30 of the viruses on the list came from a quarantined area and should not be counted as threats as 
they had been found and moved to a quarantine area.  The emails could be spam and any virus in these emails may not be a 
threat.  A number of viruses were the same virus which had spread and if there were so many viruses as claimed in the report it 
would have been noticeable on the respondent’s computer system soon after the infection occurred.  Mr Phillips believed that 
the audit report completed by Trusttech was thorough but focussed on painting a negative picture beyond what was actually 
occurring and he believed that some of the conclusions were ‘nit-picking’. 

47 Under cross-examination Mr Phillips said that it would be a waste if WSUS was being paid for and not being used.  
Mr Phillips stated that the emails referred to in the Security Threat report were more than just spam as they could contain 
potential threats to the respondent’s system.  Mr Phillips said that in his view SUPERAntiSpyware was not an appropriate 
virus protection for a network with approximately 60 computers and a number of servers.  It will detect viruses if used on a 
regular basis but it will not stop viruses being installed on a computer but it is impossible to stop all viruses from getting into 
computers.  If enterprise software was available to detect viruses it should have been used.  Mr Phillips stated that it was 
appropriate to turn off the respondent’s hardware firewall because of its age.  When asked if it was an IT manager’s role to 
ensure that software firewalls were in place in all of the respondent’s computers he stated that it is part of this role to ensure 
that there is a firewall between the respondent’s computers and outside computers.  Mr Phillips said it is not unusual for the 
head of an IT department to use his or her personal account to access employee folders and he stated that this was 
commonplace in the IT industry. 

48 Ms Thorneloe was the applicant’s witness at the meeting held on 11 February 2013.  Ms Thorneloe stated that the minutes of 
this meeting completed by the applicant were generated by notes she made of the meeting as well as notes prepared by the 
applicant.  At this meeting Ms Denny did not deny or refute the applicant’s claims about her being unwilling to purchase 
enterprise antivirus software and there was no denial by her or discussion about any of the responses given by the applicant.  It 
was Ms Meyer who denied the applicant’s request to record the meeting.  There was no discussion about the applicant’s 
performance or him being performance managed prior to his suspension.  Ms Thorneloe thought it odd that the applicant was 
told at the end of the meeting that at the next meeting to be held in one week he would be told if he was to be terminated, given 
a warning or if he would return to work as there was no general discussion at this meeting about the issues the respondent 
wanted clarification about apart from three issues where additional information was sought.  These included the claim that the 
applicant had contraband software in one of the respondent’s computer drives, configuring group policies to turn settings off 
and the disposal of the applicant’s faulty hard drive.  Ms Thorneloe stated that the applicant was not asked to prepare a written 
statement for this meeting. 
Respondent 

49 Mr Smith was asked by Mr Beck to look for viruses on the respondent’s system and he commenced this review on 21 January 
2013.  He installed a probe on the respondent’s network that enabled a report to be generated about each computer including its 
specifications, hardware, what software was installed and any viruses.  He also ran antivirus scans to clean the computers using 
Malwarebytes, which is free software which scans for malicious software files.  After this review Mr Beck prepared a report of 
Ms Smith’s findings (Exhibit R4).  Mr Smith stated that the number of viruses detected averaged eight for each computer.  
Mr Smith believed that the viruses had been on the system prior to 17 January 2013 but he could not say for how long.  
Mr Smith stated that no antivirus software was on the respondent’s network.  Even though the computers had 
SUPERAntiSpyware installed this is used to remove ‘spyware’ and would not have prevented the presence of the viruses 
which appeared in the report.  The majority of computers had not had software updates for at least two years which could 
impact on their security and performance and service packs were not installed.  Mr Smith agreed with the conclusion in 
Trusttech’s audit of the respondent’s computer network in November 2012 that there was a risk of catastrophic failure of its IT 
system given the significant level of infection detected in January 2013.  Mr Smith stated that in January 2013 the respondent’s 
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servers were all being backed up because a colleague Mr Piestrzeniewicz had installed a backup system several months before.  
Mr Smith stated that it is not best practice for an IT administrator to access employee folders using his or her personal account 
and an administrator’s account should be used.  Mr Smith believed the applicant was not competently fulfilling his role given 
the issues which arose out of his investigation in January 2013. 

50 Mr Smith stated that SUPERAntiSpyware should not be used as an antivirus software and the applicant should have been 
aware that this was not antivirus software.  He stated that there are many choices of antivirus software available to purchase, 
depending on budget, as well as free software. 

51 Under cross-examination Mr Smith stated that SUPERAntiSpyware is not antivirus software.  When it was put to him that it 
removes infections he said if this was the case there would not have been so many problems with the respondent’s computers.  
Mr Smith stated that given the high level of infections after 16 January 2013 and as there was no active antivirus to monitor, 
scan and remove them it was likely that they had been on the computers prior to this date.  He acknowledged that it was likely 
that 82 of the viruses detected in January 2013 were the same virus which had spread to numerous computers.  He stated that 
this spread had occurred because there was no enterprise level antivirus software on the respondent’s computers.  He conceded 
that approximately 58 viruses may have come in through emails and some may have been from duplicate entries. 

52 Mr Beck is a Microsoft Certified Professional, Small Business Professional and Riverbed Certified Engineer.  He has 
completed part of a degree in applied science.  In 2010 he was asked to help the applicant with upgrading the respondent’s 
network.  Mr Beck and Mr Piestrzeniewicz worked on the problem from the Saturday afternoon and most of Sunday to ensure 
that the respondent’s network was operational by Monday.  In 2010 Trusttech had an arrangement with the respondent to 
provide two hours of remote support each month as well as support when the applicant was on leave.  The respondent also 
rented a server from Trusttech, the Trusttech Infrastructure Management System (TIMS), to assist with managing the 
respondent’s network.  This system backed up several of the respondent’s servers and took care of Windows updates (WSUS) 
which was free software installed to manage updates on the respondent’s computer network.  Trusttech added one computer to 
the server in order to manage updates and the applicant was required to add the remaining computers.  Mr Beck stated that 
WSUS was installed to make the applicant’s job easier. 

53 In 2012 the respondent asked Trusttech to review the health and capability of the respondent’s system to accommodate further 
software systems.  After this review was completed in November 2012 he discovered that the respondent’s accounting system 
server had not been backed up and Windows updates were not being done.  He met with Ms Denny and discussed actions to be 
undertaken for fixing these problems.  Discussions also took place about installing a firewall, antivirus software and installing 
backup software.  At a planning meeting held with Ms Denny, the applicant, Mr Beck and Mr Piestrzeniewicz in early January 
2013 the applicant claimed that the accounting system server was being backed up as he saw the engineer who installed this 
system set up the backup and he was sure it was working.  After Ms Denny asked that it be checked Mr Piestrzeniewicz 
discovered that the Addax backup was being done to the accounting system server instead of to another location.  Mr Beck 
stated that the applicant should have been aware of this. 

54 Mr Beck stated that the respondent’s system was at risk of catastrophic failure because its firewall was not suitable for a 
corporate environment, it was out of warranty and therefore had no support contract, its security features were turned off and it 
could have been ‘hacked’.  There was no RAID management software on the respondent’s system.  There should have been 
multiple domain backup controllers, which contain the network’s login user accounts, and there was no central antivirus 
system which meant that the applicant would not be aware there was a virus on the system without physically going to a 
computer with a virus and checking it.  Phishing is an attempt to extract information from a computer to use for malicious 
intent and phishing detection settings are normally turned on a computer by default.  This setting was turned off on all of the 
respondent’s computers which meant it would have to have been turned off by someone who had administrator access.  
Mr Beck stated that SUPERAntiSpyware is not suitable for a corporate network.  It is not an antivirus software, it is not a 
commercial package, it does not automatically update and cannot be centrally managed. 

55 Mr Beck was involved in a review of the respondent’s system after the applicant went on leave.  He found that even though 
SUPERAntiSpyware was in place it was not effective as there were a high number of viruses on the respondent’s computers 
which Trusttech cleared.  He then arranged for a more in depth scan to be done which found approximately 400 to 500 further 
viruses.  Given the number of threats found on the respondent’s network, it was Mr Beck’s view that the applicant was not 
competent in his role and the respondent’s IT system was at risk given the way he operated the IT system.  Mr Beck told 
Mr Denny he believed the applicant needed training and that he was better suited to a desktop support role and server work and 
being in control of the network was a bit above his competence and skill level. 

56 Mr Beck was involved in framing the questions put to the applicant at the meeting held on 11 February 2013, but he did not 
ask any questions during this meeting.  He had a discussion with Ms Denny after the meeting about the applicant’s responses 
but he could not recall when it took place or what was discussed. 

57 Under cross-examination Mr Beck agreed that Addax configured the backup process for the accounting system server.  
Mr Beck also agreed that a number of improvements were scheduled to be done to the respondent’s IT system after the 
applicant returned from leave.  He stated that SUPERAntiSpyware is not antivirus software because it does not automatically 
scan to locate viruses.  Mr Beck was referred to a screen shot in the report he prepared for the respondent in January 2013 
where he stated that anti-phishing settings had been turned off.  He conceded that this screenshot did not confirm that the 
external firewall of the network, that is the firewall between the internet and computers had been turned off.  He stated 
however that the firewall was turned off in the router.  When asked whether any screen shot in this report confirmed that 
Windows updates were not being downloaded onto computers he stated that individual computers were checked for updates 
being downloaded. 
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58 Under re-examination Mr Beck reiterated that it is not always the practice to turn computer firewalls on if there is a hardware 
firewall at the internet connection but a problem exists if both firewalls are turned off.  Mr Beck stated that Trusttech checked 
the enterprise firewall and found that it was turned off. 

59 Ms Re stated that she understood the respondent’s IT network was simple, straightforward and manageable.  She was well 
informed about the IT network and was assured that it was operating effectively until an audit was completed by Trusttech in 
November 2012.  After this audit she told Ms Denny that the areas identified by Trusttech urgently needed addressing. 

60 Ms Re attended a course in early January 2013 and she returned to work on 16 January 2013.  Just prior to returning to work 
she checked her personal bank account and found that two amounts of $5,000 had been withdrawn from her account.  As she 
had not completed these withdrawals she contacted her bank who advised her that a tracking device had been placed on her 
computer which had copied her password.  Her bank told her that she could no longer use her computer for internet banking 
until the respondent’s internet security system was upgraded.  Ms Re understood the respondent had reasonable security on its 
IT system which was not the case and she used a number of bank accounts for commercial transactions when undertaking 
business for the respondent.  Clients also kept funds in work accounts on the respondent’s computers as well as personal and/or 
account details for clients, their families and staff so she was not confident that the respondent’s computers were protected 
with respect to financial transactions.  She therefore told staff not to undertake personal internet banking on the respondent’s 
computers. 

61 Ms Re stated that the respondent did not have a written policy not to use work computers for personal use. 
62 Ms Re asked Trusttech to audit the respondent’s computers for infections and to remove viruses from her computer which took 

five days.  As a result of this audit a number of infections were found in the respondent’s computer system.  After reading the 
second Trusttech report she spoke to Ms Denny and Ms Meyer about the applicant’s possible poor performance.  The 
applicant’s hard drive was also missing and a number of issues could not be dealt with because of this.  Ms Re then decided to 
suspend the applicant on full pay when he returned from leave whilst these issues were being investigated.  Ms Re stated that 
she had concerns about information that may have been held on the applicant’s missing hard drive and she treated the missing 
hard drive as theft.  She therefore reported this theft to police who then referred it to the Fraud Squad.  They did a preliminary 
investigation but because of the absence of the hard drive there was no physical evidence of any fraudulent behaviour. 

63 Ms Re stated that the investigation into the applicant’s conduct was undertaken by Ms Denny and Ms Meyer who reported to 
her about their progress.  After the meeting was held with the applicant on 11 February 2013 Ms Re understood that Mr Beck 
had a meeting with Ms Denny and Ms Meyer to discuss the applicant’s responses.  Ms Re then met with Mr Beck who said 
that the applicant was incompetent, he posed a significant risk to the organisation and he told her that he would not employ 
him.  Ms Re had a meeting with Mr Beck, Ms Denny and Ms Meyer and discussed the applicant’s responses to the questions 
put to him on 11 February 2013, the removal of the hard disk, the importance of the applicant’s role given the high levels of 
privacy and confidentiality required and the applicant’s level of access to Ms Re’s folders.  Ms Re said that there was a 
fundamental loss of trust between her and the applicant and she maintained his actions were blatant and he had compromised 
the respondent’s operations.  His inappropriate actions included switching off default settings, issues with phishing settings, 
Windows updates not occurring and people not updating passwords because that setting had been turned off. 

64 Ms Meyer wrote the letter of termination and Ms Re signed it.  Ms Re confirmed that it was her decision to terminate the 
applicant. 

65 Ms Re was asked if she said to anyone at work that she wanted the applicant out of the building on or about 16 January 2013.  
She stated the following: 

In terms of the advice that I received and the fact that I had been in discussion with CEO’s as part of the course that I was 
doing and IT experts, one of the things they indicated to me was that if there was any chance that there was an issue with 
someone within an IT department and that you needed to investigate and explore, then it was essential that that person 
was not on site during the investigation, for obvious reasons (ts225). 

66 Under cross-examination Ms Re was asked about a discussion the applicant maintained she had with Ms Denny on the 
afternoon of 16 January 2013 in Ms Denny’s office.  Ms Re stated the following: 

On 16 January, did you attend a meeting in Sue Denny's office in which you discussed my termination?---I may have 
been in a meeting in Sue Denny's office.  There may have been a discussion about your comment that the virus came from 
the ANZ Bank, which the ANZ Bank said - you know, they basically laughed at that.  There may have been - may have 
been a discussion about that comment. 
HARRISON C:   Well, was there or wasn't there?  You said "may"?---There was not a discussion about termination. 
(emphasis added) 
All right.  So you say that on the afternoon of 16 January in Ms Denny's office, you didn't discuss with her the applicant 
being terminated?---The issue of - at that time, we did not know about the theft of the hard drive or the loss of the hard 
drive.  At that time we - - -  
No.  I'm just - - -?---No, we didn't.  There was no - termination was not a - we were a long way from termination. 
So there was no discussion with Ms Denny that afternoon about the applicant being terminated?  All right. 
RILEY, MR:   I put it to you that that is exactly what the meeting was about because I overheard it.  I have submitted 
sworn testimony to that effect that you specifically stated that I had to - I had to go.  I had to be escorted from the building 
and then you specifically discussed the testimony you mentioned a minute ago when you said you had received specific 
instructions from the people from your course on how to deal with an IT person and how they can't be allowed access to 
any facilities because of the damage they can cause.  So I've recalled very specifically that part of the conversation which 
you've just acknowledged, but you're denying the rest of the testimony?---Your testimony.  The advice that I had was that 
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if there are any suspicions around an IT person within your organisation and you need to look into that, you can't have 
that happen with the person still in the building and so the issue for me was that you were going on leave and that you 
would be out of the building and that was our opportunity to get - and it wasn't - it wasn't a witch hunt.  It was around 
getting someone who knew what they were doing to come in and to try and work out how our virus management was so 
poor that I could have a tracker - a password tracker on my machine for any amount of time and no one knew that (ts226). 

67 Ms Re understood that another staff member had problems with her personal banking details being compromised which 
occurred before the applicant was terminated but this person only discovered this around March or April 2013.  Ms Re 
understood that the passwords on the respondent’s computers had not changed because the prompt to do so had been disabled 
and she believed this was an indicator of the overall slackness in the respondent’s IT security.   

68 Ms Re was unaware that the applicant had permission to access her folders and if this was part of the applicant’s role she was 
unsure why this issue was raised in Trusttech’s report.  Ms Re was unaware that the applicant regularly completed backups of 
the respondent’s computer network which he stored at his home.  Nor was she aware that the applicant had returned these 
backup discs to the respondent after his termination. 

69 Ms Re stated that the respondent did not have a written or set policy about the removal and disposal of hard drives but she 
understood that it was best practice to do this in a particular way.  As the applicant’s hard drive was under warranty it still had 
a dollar value for the respondent and should not have been removed from the building.  Ms Re could not recall asking 
Ms Denny if she was aware that the SUPERAntiSpyware on the respondent’s computers was not for commercial use but she 
was certain that Ms Denny would not have given permission to use the programme if she was aware this was the case.  Ms Re 
was unaware that the contraband software on one of the respondent’s computer drives had been installed to assist employees 
and she was unaware that the applicant sought further details to respond to the allegation against him about the copy of 
Microsoft Office 2010.  Ms Re was unaware if the applicant was referred to the specific aspects of the respondent’s Code of 
Conduct which the respondent claimed he breached. 

70 Ms Re stated that the green bins where the applicant said his hard drive was disposed of are in a locked area and she was 
unsure how the applicant could access this area to throw the hard drive in the bin.  Ms Re was not aware if the applicant was 
provided with a copy of Trusttech’s findings about the viruses found on the respondent’s computer system when he was on 
leave (Exhibit R4).  Ms Re said she relied on Mr Beck’s advice about the applicant’s responses to the questions after he 
attended the meeting with the applicant on 11 February 2013.  Mr Beck was asked to attend this meeting as the respondent was 
concerned that the applicant’s responses could not be adequately evaluated without having someone attend the meeting with a 
significant IT background. 

71 Ms Denny had monthly meetings with the applicant.  They discussed things that needed to be done and reviewed the progress 
of outstanding issues.  Ms Denny made decisions about IT expenditure, which had to be kept within the budget.  Grants could 
be applied for based on recommendations made by the applicant and she relied on the applicant to provide advice on all of the 
respondent’s IT requirements including hardware and software.  IT budgets were in place each year to cover hardware, 
software, internet access, maintenance and licenses.  Ms Denny gave evidence that she did not tell the applicant that funds 
were unavailable in the 2010/2011 to purchase an enterprise firewall or enterprise antivirus software and she stated that funds 
were available in the 2011/2012 budget for these items.  Ms Denny could not recall the applicant asking to purchase a new 
hardware firewall or enterprise antivirus software prior to November 2012 and she was told by the applicant that antivirus 
software was in place, it was free and it was adequate. 

72 During the domain migration of the respondent’s computer system in 2010 Ms Denny gave the applicant authority to obtain 
assistance and the applicant recommended using Trusttech. 

73 Ms Denny stated that the applicant told her that Trusttech had recommended the respondent obtain the TIMS server and she 
understood that this automated many regular processes that the applicant was undertaking manually.  It also did backups.  She 
was not aware of the WSUS component of this server and she stated that no part of the TIMS server was provided for the 
applicant’s ‘curiosity’.  The applicant did not tell her that he had no time to connect the respondent’s computers to TIMS so 
that it could be used for automatic updates.  Ms Denny gave evidence that she relied on the applicant’s recommendations about 
the use of ShadowProtect for backups, she did not make the decision about which servers would use this system nor did she tell 
the applicant there were insufficient funds to have all servers backed up by ShadowProtect. 

74 The accounting system server is owned by the respondent and software was bought from Addax and a license fee is paid to 
Addax to use and support this software.  Ms Denny understood that the respondent was responsible for backing up this server 
once it was in place. 

75 Ms Denny had no concerns about the applicant’s performance and his three performance reviews reflected this.  Ms Denny 
stated that after April 2012 some complaints were made about the applicant but she could not remember the dates of these 
complaints.  Ms Denny then stated that Ms Logan complained about the lack of response from the applicant and Ms Banks had 
a problem with her printer being fixed.  The applicant did not provide prompt IT support to these two staff members and she 
spoke to the applicant about this and asked him to keep a log of his responses to employees’ requests for support.  On 
15 January 2013 Ms Denny had a meeting with the applicant and told him if things did not improve she would have to look at 
performance managing him as she was receiving complaints about his lack of timeliness in response to issues. 

76 Ms Denny received the Trusttech report which reviewed the respondent’s IT services and its software in November 2012.  
Ms Denny said that the review was undertaken because of the age of the respondent’s servers and the respondent was 
considering adding a new software system to its network.  The report was discussed at a meeting with Mr Beck, the applicant, 
herself and Mr Piestrzeniewicz.  She was concerned about the number of high priority issues and problems with the backing up 
of the accounting system server which the applicant believed was being backed up.  Ms Denny stated that this issue was 
quickly rectified at this meeting and an action plan was developed and a timeline of who was to do particular tasks and quotes 
were to be obtained.  Ms Denny authorised this work to go ahead. 



94 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 527 
 

77 Ms Denny stated that when a virus was found on the CEO’s computer all of the respondent’s computers were scanned.  After 
the applicant went on leave Trusttech prepared a report about viruses resulting from the scans on the respondent’s computer 
system.  Ms Denny stated that Trusttech went to use the applicant’s computer when covering for the applicant whilst he was on 
leave and it was discovered that the hard drive in his computer was not the original one.  Ms Denny stated that it was therefore 
necessary to investigate what had happened to his hard drive. 

78 After Trusttech’s further report was received in January 2013, she determined that further investigations were needed and the 
applicant was to be suspended.  A list of questions to be put to him were drawn up and discussed with the applicant on 
11 February 2013 and these issues formed the basis of the investigation into the applicant’s conduct.  During the meeting held 
on 11 February 2013 the applicant was asked what had happened to the hard drive and he said he had thrown it in a bin.  
Ms Denny stated that this response was unsatisfactory and that the applicant had incorrectly disposed of the hard drive which 
had the respondent’s data on it.  It was also under warranty and if it was faulty a free replacement should have been obtained.  
Ms Denny spoke to Mr Loc Ha, the IT manager at the Archdioceses Finance Office and Mr Beck about the manner in which 
the applicant had disposed of his hard drive and the applicant’s responses to the other questions asked, after this meeting.  
Mr Beck told her that the applicant was incompetent and that the respondent’s computer system was compromised based on 
the extent of viruses in the system and the issues raised in Trusttech’s second report.  Ms Denny decided that the applicant had 
to be dismissed as he was not doing his job.  The level of virus infection in the respondent’s computer system was high and the 
manner in which he had disposed of the hard drive containing the respondent’s data constituted serious misconduct.  As the 
applicant was the IT manager there was a risk in allowing him to return to work so he was summarily terminated.  By this point 
in time the respondent had also moved past performance managing the applicant. 

79 Under cross examination Ms Denny confirmed that the applicant had not been given any written warnings about his 
performance or conduct during his employment with the respondent. 

80 Ms Denny stated that the meeting held on 11 February 2013 was only for the applicant to respond to the questions put to him 
not to discuss his responses.  Ms Denny was aware that the applicant completed backups of the respondent’s system and kept 
them off site.  Ms Denny was unaware of who configured the backups for the accounting system server and she stated that it 
was the applicant’s responsibility to work with Addax to ensure the backup was properly completed. 

81 After Ms Denny received the first Trusttech report in November 2012 a process was agreed upon for moving forward to update 
and upgrade the respondent’s computer system and that was to continue after the applicant returned from leave.  High risk 
issues were addressed immediately. 

82 Ms Denny recalled having a conversation with Ms Re in her office about the applicant but she could not recall when this 
occurred.  She said Ms Re told her that she was concerned about protecting the respondent and about the damage that the 
applicant could do and that he may need to be terminated instantly.  Ms Denny stated the following: 

HARRISON C:   What you recall the - what you say was the discussion between Ms Re and Ms Denny.  
RILEY, MR:   So at approximately 5 pm on that Wednesday I walked past your closed door, I heard my name 
mentioned.  I stopped to listen.  Marina said to you that we have to get rid of him.  You said, “I can performance manage 
him out.”  Marina said, “No.  You can’t do that with IT.  I have - I have a friend who’s been in a similar situation and 
what you have to do is terminate the employee and have him removed from the building and not let him have access to 
any computers or servers because if he unplugs three cables we won’t know what he’s done.”  Did you hear - did you - 
were you - do you recall this conversation?---I recall the conversation.  I can’t say I recall word by word everything 
you’ve just described.  I recall the conversation, yes.  
HARRISON C:   What do you recall took place at this conversation - during this conversation?---I recall that Marina did 
voice concern and that she - to protect the organisation that - - - 
Concerns about what?---Concerns about the damage that Stuart can do to the system and that we may need to terminate 
him instantly. (emphasis added) 
RILEY, MR:   So this conversation happened on the 16th before I went away before any of the investigation took place, 
is that correct?---I cannot - I cannot confirm the - I cannot recall or confirm the date of this conversation.   
If - if it’s - if I’ve overheard this conversation which it seems I have if you can recall the words that I’m saying it would 
seem that I would need to be present at the - at the premises.  So it could not have occurred beyond the time that I was 
there.  So if I left on the 16th, it couldn’t have happened beyond the 16th, is that correct?---That’s - I cannot recall the 
date of this conversation but I recall the conversation - yeah.  
Well, it seems common sense that it would have occurred no later than the 16th or I couldn’t possibly have heard it.  
You’ve admitted that this conversation took place so I could only have heard it on the 16th or previous.  Now, the date of 
the 16th is prior to any investigation into whether or not I should be terminated, is it not?---The - the date of the 16th was 
prior to that, yes, but I can’t recall - as I said, I can’t recall when that conversation happened (ts269). 

83 Prior to the applicant going on leave Ms Denny told him that money had been taken from Ms Re’s bank account.  At 
Ms Denny’s request the applicant did a scan on the CEO’s computer and he reported to her that he had found something and 
she recalled a discussion with the applicant about Ms Re’s bank not using codes.  She also stated that she had a discussion with 
Ms Re about the IT policy and personal use of the respondent’s computers.  Ms Denny stated the following: 

Yes.  Do you recall also that you told me that Marina was requesting that we change the IT policy to allow staff to use 
their computers for personal use but that you were against that because we can never 100 per cent guarantee their safety, 
is that correct?---I recall the conversation that Marina have with me to discuss the existing IT policy and that I did tell 
Marina that I would recommend against allowing staff to use it because we have no control over it.  
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Right.  Did you then say - did you then say to me that you were having trouble conveying this to her because she wasn’t 
listening to sense at that time?---No, I - - - 
Do you recall that?---I don’t recall that.  Yeah, but I - - - 
You don’t recall that one?---I recall that Marina was very anxious and we did discuss the policy. 
Yeah?---Mm.  
Okay.   
HARRISON C:   Did the policy change?---No (ts271). 

84 Ms Denny stated that she prioritised the expenditure of the IT budget in consultation with the applicant and some of this 
expenditure related to ongoing costs.  Ms Denny stated that prior to 2009 the respondent operated at a deficit and existing IT 
hardware had been in place for some years. 

85 Ms Denny stated that when she gave the letter to the applicant with questions for the interview on 11 February 2013 she 
discussed the applicant’s disposal of the hard drive with him.  She made a note of this discussion but did not keep it as he 
repeated his response about this issue in the meeting on 11 February 2013.  Ms Denny stated that she conducted the 
investigation into the applicant’s alleged misconduct but she relied on the respondent’s human resource section to inform her 
about the process.  Ms Denny understood that the applicant was provided with the further information he requested after he 
received the additional allegation made against him on 14 February 2013.  Ms Denny stated that the applicant said he was not 
responsible for the ‘cracked’ (unlocked) copy of Microsoft Office 2010 being on the respondent’s system.  As the respondent 
had purchased a licence for five copies of Microsoft Office 2010 it was a mystery when a ‘cracked’ copy was found on the 
system. 

86 Ms Denny stated that a meeting was held on or about 18 February 2013 after the applicant’s responses were received.  She, 
Ms Meyer and Mr Beck discussed the applicant’s responses to the questions put to him.  Ms Denny stated that she followed up 
the applicant’s responses to the questions put to him but she could not recall the exact date and time nor were any records kept 
of when this follow up occurred.  Ms Denny stated that placing the applicant’s faulty hard drive in a bin was unauthorised and 
she stated the respondent had no procedure for removing and disposing of a faulty hard drive.  Ms Denny said that the 
reference to the Code of Conduct in the applicant’s termination letter was to the applicant breaching his responsibility to carry 
out his role properly and she could not recall if this section of the Code of Conduct was put to the applicant during discussions 
with him as part of the investigation.  Ms Denny stated that the decision to terminate the applicant was made after discussions 
with Ms Meyer and Ms Re but she could not recall when this discussion took place. 

87 Ms Meyer first became aware of allegations about the applicant when he was on leave in January 2013.  Ms Meyer had a 
discussion with Ms Re and Ms Denny about the process to deal with this and they discussed what was required about gathering 
evidence concerning the allegations.  Ms Meyer stated that after the applicant went on leave his hard drive was found to be 
missing so she met again with Ms Denny and Ms Re.  Ms Re was very angry and upset about the situation.  Ms Re told her that 
when the applicant returned from leave she did not want in him the building as she could not trust him given the issues that had 
already been identified with the respondent’s computer system and the seriousness of these issues.  On 6 February 2013 
Ms Meyer and Ms Denny drove to the applicant’s home to deliver the letter containing the questions for the meeting on 
11 February 2013.  They asked the applicant what he did with his hard drive and he said that something was wrong with it, he 
removed it and threw it in the bin.  Ms Meyer took the minutes at the meeting on 11 February 2013 and she stated that it was 
not the respondent’s practice to record these meetings.  The applicant read his responses to the questions from a written 
statement.  Ms Meyer recalled asking for a copy of his notes as she had difficulties taking the minutes as he was reading very 
fast, however, he declined to give her a copy. 

88 Ms Meyer was not involved in the decision to terminate the applicant but she prepared his letter of termination and Ms Re and 
Ms Denny instructed her as to the contents of this letter. 

89 Mr Piestrzeniewicz has worked in IT for approximately eight years in senior roles.  Mr Piestrzeniewicz first met the applicant 
in 2010 when he assisted him to undertake the migration of the respondent’s domain controller.  He stated that up until 
November 2012 he occasionally had telephone contact with the applicant under the consultancy arrangement Trusttech had 
with the respondent.  He completed the first investigation into the respondent’s computer system in November 2012 and 
Mr Beck finalised this report (Exhibit R3.1).  Most of his work was done remotely, he spoke to the applicant about some issues 
and he went to site and undertook investigations. 

90 Mr Piestrzeniewicz stated that at a meeting he attended with the applicant, Ms Denny and Mr Beck in early 2013 a number of 
issues were discussed about the respondent’s computer system.  The applicant said that the respondent’s enterprise firewall 
system had been turned off and he understood that this was because its license had elapsed.  Only two of the respondent’s 
servers were being backed up and the accounting system server was backed up to itself.  This was problematic because if this 
server stopped working then the information on it would be lost.  At that meeting he clarified with the applicant that the 
accounting system server was not being backed up to another server.  When the applicant said that it was being backed up, 
Ms Denny asked Mr Piestrzeniewicz and the applicant to check the server, which they did.  It took approximately two minutes 
to check that the server was not being backed up correctly.  Mr Piestrzeniewicz stated that the installation of RAID 
Management software was a high priority as it assists in detecting hard drive failure.  Several server warranties also required 
renewing.  Ms Denny stated that she wanted all of the recommended items in their report actioned and she did not raise any 
issue with funding being unavailable.  Mr Piestrzeniewicz said that he would have expected more from the applicant as the 
respondent’s IT manager as there are many issues that an IT manager should know and be responsible for and the applicant 
was not doing many of these things.  However, he was unaware of the background to these issues and whether the applicant 
had previously asked for some items to be updated but he stated that backing up the respondent’s system was essential. 
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91 Mr Piestrzeniewicz did not believe that the antivirus software used by the respondent was adequate because it did not report 
centrally, it was not updated automatically nor did it scan automatically.  Mr Piestrzeniewicz stated that it is important to have 
an updated antivirus software because threats can be released every day.  Mr Piestrzeniewicz stated that SUPERAntiSpyware 
was inappropriate for the respondent’s network and the applicant should have been aware of this.  Mr Piestrzeniewicz stated 
that if a hard drive becomes defective and its out of warranty then it should be totally destroyed and ‘putting a screwdriver 
through it’ is not an effective way to destroy a hard drive as data can still be recovered from it. 

92 Mr Piestrzeniewicz reviewed the applicant’s job description.  He claimed that based on the audit undertaken of the 
respondent’s computer network the applicant was not adequately fulfilling his role.  When asked which particular areas in the 
job description the applicant was not undertaking Mr Piestrzeniewicz said that the applicant did not properly complete backup 
maintenance and reviews as the accounting system server was not being backed up.  Mr Piestrzeniewicz then stated that if a 
system was backed up on disks or with a USB on a daily basis this would be sufficient.  A weekly backup may also be 
sufficient depending on how much data the respondent was prepared to lose.  Mr Piestrzeniewicz was unsure if the Windows 
backup server was up to date without checking the audit report however he recalled that Trusttech upgraded the backup 
software on this server.  The applicant’s deficiencies were also in software and hardware maintenance and monitoring. 
Submissions 
Applicant 

93 The applicant claims that he was unfairly dismissed following a virus attack in Ms Re’s work computer when she was 
undertaking personal banking online, contrary to the respondent’s policy.  Just prior to the applicant going on leave on 
16 January 2013 he overheard a discussion between Ms Re and Ms Denny about him.  The applicant claims that at the time 
Ms Re and Ms Denny had decided to terminate him and they discussed the process to do this.  The applicant claims Ms Re lied 
in an attempt to cover up this conversation as she denied such a meeting took place. 

94 The applicant denied that he was not competently fulfilling the tasks required of him.  The applicant disputed the respondent’s 
claim that its computer system was not backed up because all servers were backed up with ShadowProtect and the accounting 
system server had its own backup through Addax.  Hardware warranties were renewed prior to them expiring and the applicant 
undertook software maintenance and monitoring.  The only issue complained about by Mr Piestrzeniewicz was the antivirus 
software the applicant was using and the applicant manually performed regular checks and updates using this 
SUPERAntiSpyware software.  The applicant received glowing performance reviews during his employment with the 
respondent and he was never told that his performance was unsatisfactory. 

95 The applicant maintains that the reasons for his dismissal were trivial.  When the applicant’s computer hard drive failed on 
16 January 2013 he replaced it with a spare hard drive given to him by a Dell representative under the respondent’s warranty 
with Dell and it was the respondent’s normal policy that hard drives which were not working were removed and destroyed 
before placing them in the respondent’s bins.  The contraband software the respondent claimed was on the respondent’s system 
is freeware and is easily downloaded.  The SUPERAntiSpyware software was used in place of having no software at all as 
Ms Denny was reluctant to pay for a full version and the applicant was unaware that SUPERAntiSpyware was illegal for 
commercial use.  The first opportunity to have a paid antivirus solution arose after the first Trusttech report was completed in 
November 2012.  The applicant had explained the reason for the existence of the password cracking tool on the respondent’s 
system and he used this software with the permission of the author of the document.  He had never seen a ‘cracked’ version of 
Microsoft Office 2010 on the respondent’s system and there was no reason for this software to be on the network.  The Netgear 
firewall was old, he never turned any of its features off and he relied on this device to perform its role.  The applicant had 
recommended that it be replaced and Trusttech gave a quote to do so but Ms Denny did not want to go ahead with this 
purchase.  Sixteen anti-phishing settings were not turned on after December 2009 as these settings were turned on by default 
and the screen shot provided by Trusttech which the respondent relies on did not accurately reflect screen shots of each 
computer which would have displayed these anti-phishing settings being turned on.  The applicant never accessed the CEO’s 
email account and having access permission to do so does not mean he did this.  In any event it is common practise for the 
network administrator to access all areas of the network.  The 254 Trojans found on the respondent’s system in early 2013 
were either multiple detections of the same virus or viruses that existed in the spam and deleted items folder and many were 
not Trojans.  The actual number of threats was therefore closer to 80.  There were no symptoms reflecting that a substantial 
number of viruses were on the respondent’s computer network when he went on leave and the respondent’s system had only 
had four virus attacks in the three and a half years he was employed by the respondent.  Some of the areas cited as 
shortcomings in the network were already in the process of being upgraded prior to the applicant going on leave and these 
upgrades were to occur when he returned from leave so that he could work with Trusttech to implement these changes. 

96 The second report completed by Trusttech in January 2013 was completed after he went on leave and at this point Ms Re had 
already decided to terminate him.  The report is biased and contains misinformation and trivialities and constituted a witch 
hunt.  Many of the claims made in this report were also not verified. 

97 The applicant was not told that the respondent had lost trust in him prior to his termination and the respondent has tried to build 
a case for a breakdown in trust, when no such breakdown had ever occurred.  On the contrary the applicant was trusted with 
taking a copy of the entire network home each Friday as a backup and these backup hard drives were returned in good faith 
after he was terminated. 

98 In his new job he has successfully completed a probationary period and he is excelling in the same role which is more complex 
than his previous role. 

99 The applicant claims that the process used to terminate him was unfair.  His responses to questions put to him were not 
considered and the investigation into what the respondent claimed were serious security breaches was conducted after the 
respondent had decided to terminate him.  The second report produced by Trusttech contains misleading information and does 
not substantiate any of the claims made by the respondent which the respondent relied on to terminate him.  At the meeting 
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held on 29 January 2013 the applicant was placed on indefinite suspension and little information was given to him about why 
this was the case.  The applicant was not involved in the respondent’s investigation into his conduct nor was he shown the 
results of the respondent’s investigation.  The applicant was given a list of 12 questions to respond to at the meeting held on 
11 February 2013, which he did so and there was little discussion about his responses.  On 14 February 2013 he received a 
letter asking for information about a ‘cracked’ version of Microsoft Office being found on the respondent’s network and even 
though he asked for more information about this claim nothing was provided.  The applicant attended a further meeting on 
19 February 2013 to address this issue but he could not do so as no further information was given to him. 
Respondent 

100 The respondent submits it was entitled to summarily terminate the applicant because his conduct destroyed the mutual trust 
between the applicant and the respondent (see BGC (Australia) Pty Ltd v Phippard [2002] WASCA 191).  The respondent 
claimed there were valid reasons for summarily terminating the applicant and the procedure it followed in doing so was fair 
and reasonable.  The applicant removed and disposed of his hard drive in an unauthorised manner, illegal software was found 
on the respondent’s computer system and there was a ‘cracked’ or unlocked copy of Microsoft Office on the respondent’s 
system.  The applicant failed to carry out regular checks of the security features of the respondent’s IT system, the security 
features on the Netgear firewall were not turned on, 16 anti-phishing settings had been turned off since December 2009 and 
569 Trojans were found on the respondent’s IT system after the applicant went on leave exposing the respondent to fraudulent 
use by hackers.  The applicant was not authorised to access the CEO’s email accounts and files using his account and after the 
applicant was terminated further information came to light including the applicant inappropriately accessing another 
employee’s email account. 

101 The respondent had no concerns with the applicant’s conduct or competence until November 2012.  Until that time the 
respondent was unaware that he was not competently performing his role as the respondent trusted him to carry out his duties 
appropriately.  The Trusttech report completed in November 2012, which audited the respondent’s computer system, 
highlighted a number of risks to the organisation.  Initially the respondent believed it could work through these issues with 
Trusttech’s assistance but after the respondent’s CEO became aware of fraudulent transactions on her personal banking 
account which originated from the respondent’s IT network the respondent decided that its computer system could be exposing 
it and its clients to risk of serious harm.  An investigation was therefore undertaken in the applicant’s absence.  A second 
Trusttech report was completed at the end of January 2013 highlighting significant shortcomings in the manner in which the 
network had been set up and maintained. 

102 Following an investigation the respondent decided that the applicant could not return to his former role because he did not 
possess the skills or knowledge to perform his role or he failed to exercise skills and knowledge required of him when 
performing his role.  It was inappropriate to place the applicant on performance management because by this point there had 
also been an irretrievable break down in the mutual trust and confidence between the respondent and applicant and there was a 
risk in allowing the applicant to return to work because the respondent would not know if he interfered with the IT system. 

103 The applicant’s major failing was not checking the respondent’s computers and ensuring that everything was working on the 
IT system and this resulted in a number of infections occurring on the respondent’s system.  Backups were not done, in 
particular the accounting system server which was very important to the respondent and its clients. 

104 The applicant gave different evidence to what he told the respondent during its investigation.  An inference can therefore be 
drawn that the applicant’s evidence is unreliable and the applicant’s evidence that when he went on leave the CEO’s computer 
and other computers were clear of any threats should be rejected as this claim is inconsistent with the evidence of Mr Beck and 
Mr Smith. 

105 The respondent claims the applicant inappropriately held himself out as being competent to perform his role.  However, 
Mr Beck, Mr Smith and Mr Piestrzeniewicz gave evidence that the applicant was not competent to carry out his duties.  The 
applicant’s insistence that using SUPERAntiSpyware was appropriate was against the weight of evidence.  The applicant was 
aware that business transactions were being conducted through electronic banking and the level of viruses which infected the 
performance of the IT system put this at risk.  The applicant assured Ms Denny that the accounting system server was being 
backed up when it was not and the applicant incompetently performed a domain migration in early 2010.  The applicant did not 
ask Ms Denny to fund the cost of the corporate firewall and enterprise antivirus software nor did she refuse to pay for these 
items.  The firewall was not operational and the applicant did not check this and should have done so.  Software firewalls on 
computers were turned off as well as the anti-phishing settings on the computers.  The absence of an effective firewall and 
enterprise antivirus software enabled the respondent’s IT system to be infected with numerous viruses and Trojans.  Even 
though the applicant was shown how to connect the respondent’s computers to WSUS to ensure they received regular updates 
he did not do so.  Contrary to the applicant’s evidence that he performed manual updates, Mr Smith gave evidence that when 
he checked the respondent’s computers most had not been updated for two years. 

106 The applicant accessed the CEO’s folder and another employee’s email account using his personal user account which was in 
breach of the respondent’s Code of Conduct.  Contraband software was found on the respondent’s IT system and the applicant 
should have ensured that they were never used or copied on to the respondent’s computer system and he should have removed 
them when he became aware of their existence.  The applicant’s removal and disposal of the hard drive was unauthorised and 
no competent IT person would have disposed of it in the manner in which he did.  The applicant removed his hard drive 
without consulting Ms Denny and if it was damaged he should have retained it to obtain a replacement.  The applicant did not 
raise already having replacement hard drives during the investigation and an inference should be drawn that the applicant 
removed the hard drive because he did not want the respondent or Trusttech to examine what was on it during his leave. 

107 The applicant’s conduct was destructive of the mutual trust required between the respondent and the applicant and his 
behaviour was as serious as dishonesty and amounted to a repudiation of his contract of employment.  The respondent claims 
that the decision to terminate the applicant was reached after a thorough investigation during which the applicant was afforded 
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natural justice.  He had the opportunity to have a support person at the meeting held on 11 February 2013 where his responses 
were discussed.  If there were any short comings in following the respondent’s Performance Management Policy this did not 
render the dismissal unfair. 
Witness Credit 

108 I have carefully considered the evidence given by each witness and closely observed each witness.  In my opinion the applicant 
gave his evidence in a clear and forthright manner and his evidence, where relevant, and in the main, was consistent.  In my 
view the applicant demonstrated a clear understanding of the respondent’s computer system and its structure and he gave 
detailed and plausible evidence about the way in which he operated this system, some of which was corroborated by 
Ms Denny.  For example, the fact that the applicant backed up the respondent’s systems on a weekly basis and stored them off 
site.  Ms Denny also gave evidence which was consistent with the applicant’s evidence that he overheard a discussion with 
Ms Re on or about 16 January 2013 about terminating the applicant.  In the circumstances I accept the evidence given by the 
applicant. 

109 In my view Ms Re and Ms Denny were not convincing when giving some of their evidence.  Ms Denny was vague when 
discussing performance issues she claimed she put to the applicant prior to him going on leave.  Ms Denny could not recall 
when she received complaints about the applicant in the period prior to his dismissal which she relied on to form the view that 
the applicant may have to be performance managed prior to his termination and she was vague when asked about her 
discussion with the applicant about this matter or how she expected the applicant to follow up on the issue of delayed 
responses to the problems she claimed she raised with him.  Ms Denny was also vague when recalling the dates and content of 
meetings which she claimed were held to deal with the outcome of the meeting with the applicant on 11 February 2013 as part 
of her investigation into the applicant’s conduct and she was unable to give details about the investigation she claimed to have 
undertaken after this meeting.  This contrasted with being forthright when giving evidence about issues to the applicant’s 
detriment in particular her claim that she accepted all of the applicant’s recommendations for IT expenditure and her emphatic 
evidence that the applicant did not ask that the enterprise firewall be replaced.  I find that Ms Denny was evasive when giving 
evidence about her meeting with Ms Re on 16 January 2013 and her recollection about this discussion was different to the 
evidence given by Ms Re about this meeting.  In my view Ms Re was not forthcoming and was deliberately evasive when 
giving evidence about her discussion with Ms Denny about the applicant’s ongoing employment with the respondent on 
16 January 2013.  Her recollection about this discussion was also inconsistent with Ms Denny’s evidence about this discussion 
(see paragraphs 65, 66 and 82 of this decision).  I find that Ms Re’s evidence about the respondent’s policy on personal use of 
the respondent’s computer system was evasive and was against the weight of evidence given by the applicant and Ms Denny 
about this issue.  As I have concerns about the veracity of some of the evidence given by Ms Re and Ms Denny I prefer the 
evidence given by the applicant where there is any inconsistency in their evidence. 

110 I have concerns about some of the evidence given by Mr Beck.  I find that Mr Beck was vague when giving evidence about his 
role in the investigation into the applicant’s conduct.  He could not recall what was discussed and what conclusions were 
reached with respect to the applicant’s behaviour when giving evidence about his discussions with Ms Denny after meeting 
with the applicant on 11 February 2013.  When assessing his evidence about the respondent’s IT system and the applicant’s 
competency to undertake his role I take into account that Mr Beck did not liaise with the applicant about how he operated the 
respondent’s IT system nor did he have any discussion with him about issues relevant to the conclusions he reached about the 
respondent’s IT system prior to finalising the three Trusttech reports. 

111 The evidence given by Mr Smith and Mr Piestrzeniewicz about the respondent’s computer system and their observations about 
the operation of this system and the applicant’s competency were based on reviews completed without any discussion with the 
applicant as to the way in which the respondent’s system was structured and how the system functioned with his input.  In my 
view their evidence should be considered taking this into account. 

112 I accept the evidence given by Mr Phillips, Ms Thorneloe and Ms Meyer as I find that they gave their evidence in a clear and 
considered manner and to the best of their knowledge and recollection. 
Consideration 

113 The applicant was summarily terminated for serious misconduct.  As this dismissal was summary the onus is on the applicant 
to demonstrate that the dismissal was unfair on the balance of probabilities.  However, there is an evidential onus upon the 
employer to prove that summary dismissal is justified (see Newmont Australia Ltd v The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677, 679).  The question of whether a person is guilty of 
misconduct justifying summary dismissal is essentially a question of fact and degree (Robe River Iron Associates v 
Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch 
& Ors (1995) 75 WAIG 813, 819).  In most cases the employee should be given an opportunity to defend allegations made 
against them. 

114 In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224, 229 the Full Bench of the South Australian Commission stated that the following 
factors were relevant when dealing with a dismissal based upon alleged misconduct.  The employer will satisfy the evidentiary 
onus on it to demonstrate that before dismissing the employee it conducted a full and extensive investigation into all of the 
relevant matters surrounding the alleged misconduct as was reasonable in the circumstances.  The employer must also give the 
employee every reasonable opportunity and sufficient time to answer all allegations.  If the employer then believes and has 
reasonable grounds for deciding that the employee was guilty of the misconduct alleged and after taking into account any 
mitigating circumstances either associated with the misconduct or the employee’s work record, it may decide whether such 
misconduct justifies dismissal.  A failure to satisfactorily establish any of those matters will probably render the dismissal 
harsh, unjust or unreasonable. 

115 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing 
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Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right 
of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as 
to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz, Kennedy J observed that 
unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

116 In James v Australian Integration Management Services Corporation Pty Ltd (2003) 83 WAIG 1387 Sharkey P stated the 
following with respect to the legal principles relating to summarily dismissing an employee for incompetence: 

I now turn to questions of law relating to the competence of employees and right to summarily dismiss for incompetence. 
Of course, it is trite to observe that summary dismissal will only be justified if there is a sufficiently serious breach of 
contract or the misconduct is such as to indicate that the employee no longer intends to be bound by the contract of 
employment. 
Incompetence of an employee may certainly be sufficient justification for the exercise of the right of summary dismissal 
(see WA Rewind Company v Skennerton (1991) 71 WAIG 2045 (FB)). 
The failure to afford the requisite skill which had been expressly or impliedly promised by an employee is a breach of 
legal duty and therefore misconduct (see Harmer v Cornelius [1843-60] All ER 624).  It should be observed, that such a 
requirement does not apply only to the restricted classes referred to in Harmer v Cornelius (op cit). 
The basis upon which the employer is entitled to summarily dismiss an employee for incompetence is twofold:- 

a) There must be an express or implied representation. 
b) There must be actual incompetence ((ie) if an employee possessing a particular skill fails to exercise it or if an 

employee holds himself out as possessing a particular skill which he does not himself possess) (see Printing 
Employees Union of Australia v Jackson and O’Sullivan Pty Ltd (1957) 1 FLR 175 (CIC)). 

The following principles which amplify what I have just said also apply:- 
(a) A representation of the requisite skills by an employee may be implied from the fact that an employee applies 

for employment in answer to an advertisement setting out the required skills. 
(b) An employee has the onus of ascertaining the skills required for the job for which the application is made. 
(c) Acceptance of employment will, unless there is evidence to the contrary, amount to an implied representation 

that the employee has the necessary skill. 
(d) There will be no representation where the employer knows that the employee does not possess the requisite 

skills (see Printing Employees Union of Australia v Jackson (op cit)) (see, generally, Macken, O’Grady, 
Sappideen and Warburton “The Law of Employment” (5th Edition), pages 201-204) [37] – [42]. 

117 In Johnson v Millswan Holdings Pty Ltd ACN 063 694 299 t/a Drivewest Car Rentals (2003) 83 WAIG 348 Smith C stated 
the following about terminating an employee for incompetence: 

In Ishmael v Turk Ellis Pty Ltd of Elverston Nominees (1990) 70 WAIG 3532, Mrs Ishmael was dismissed from her 
position as computer operator on grounds that she would not consistently follow instructions.  Consequently, the 
employer found her work to be of an unsatisfactory standard.  The Commission found that the manner of dismissal was an 
error of judgment and conceded as such by the employer.  The Commission at first instance however, dismissed the 
Applicant's claim.  The Full Bench found the Commission at first instance erred in not finding that the termination was 
unfair.  At page 3533 the Full Bench observed— 

‘The question of competence is tested in matters of unfair dismissal in the following manner. 
Generally, there is no finding of unfair dismissal when the termination has been due to incompetence or 
unsatisfactory performance. 
The Industrial Appeal Court considered this matter in Industrial Inspector of OIR v Holliday 66 WAIG 477.  In 
that case Olney J set out a number of considerations:- 

(1) Incompetence of an employee may be sufficient justification for the exercise of the right of 
summary dismissal. 

(2) This will arise where there has been an express or implied representation by the employee that he 
was competent to fulfil the job and has been shown to be incompetent. 

(3) A right of summary dismissal for inefficiency arises if an employee who possesses a particular 
skill fails or neglects to exercise that skill. 

(4) If there is no general or particular representation as to ability or skill the workman undertakes no 
responsibility. 

(5) His Honour also said at page 479:- 
It is wholly unreasonable and lacking in logic that conduct which does not disentitle an 
employee to the normal period of notice or payment in lieu of notice upon termination of his 
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services might nevertheless prevent him from becoming entitled to a pro rata annual leave 
payment. 

The Commission has usually modified the strict right of an employer to dismiss for incompetence by requiring 
that some warning be given to the employee that his or her work is not satisfactory before terminating the 
employment (see Margio v Fremantle Arts Centre Press 70 WAIG 2559).’ 

Further, at 3535 in Ishmael v Turk Ellis the Full Bench held— 
‘In terms of incompetence, the employer is entitled to dismiss an employee if there was an express or implied 
representation by the employee of competence to fulfil a job, and secondly, actual incompetence [see PIEU v 
Jackson and O'Sullivan Pty Ltd (1957) 1 FLR 175]. 
The Commission at first instance, having found that each was a truthful witness, thus found the onus on the 
applicant not discharged. 
The evidence really was, summarised, that Mrs Ishmael was not competent and failed to effect the necessary 
back-ups and other difficulties. 
It was Mrs Ishmael's evidence that she was competent.  The law would appear to be that if an employee is 
dismissed without notice, but with money in lieu, what he/she received is, as a matter of law, damages for breach 
of contract. [46]’ 

118 An employee should be warned that his or her employment is in jeopardy and be given an adequate opportunity to improve his 
or her performance in the required areas prior to a termination being effected if an employee is deemed to be incompetent (see 
Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559).  The decision in Margio v Fremantle Arts Centre Press was 
reaffirmed by the Full Bench in DVG Morley City Hyundai v Fabbri (2002) 82 WAIG 3195 where Sharkey P held: 

Nonetheless, I also want to make it clear that I do not consider it to be only procedurally unfair if an employee is 
dismissed without reprimand or warning that his position is in jeopardy, or without being given the chance to remedy 
defects in her or his performance. 
There was clear evidence in defining that he was dismissed in this manner (see paragraph 54-55).  There may well be 
exceptions to this requirement in relation to a particularly serious matter (but this is not one of them). 
The failure to give such warnings or reprimands or an opportunity to improve a performance amounts in my opinion to 
substantive unfairness.  In this case the failure, which the Commissioner found, amounted to both procedural and 
substantive unfairness. 
It was manifestly unfair that an employee who had received no reprimand, no chance to improve his performance, no 
written warning, no other warning and no indication that he was to be dismissed if he did not improve was dismissed [97] 
– [100]. 

119 The applicant was terminated by letter dated 19 February 2013.  In this letter the respondent specified three grounds as the 
basis for summarily terminating him.  After carefully considering the evidence given in these proceedings and when taking into 
account my views on witness credit I find that the respondent has not justified its claim that the applicant misconducted 
himself sufficient to warrant summary termination.  I also find that the respondent did not conduct a full and appropriate 
investigation into the issues it relied on to terminate the applicant prior to his termination and I find that the applicant was 
denied procedural fairness given the manner of his termination. 

120 The following grounds were relied on by the respondent to terminate applicant. 
Ground 1 - Unauthorised removal and disposal of the respondent’s property 

121 The respondent claimed that when the applicant removed and disposed of the hard drive from his computer he did not have the 
authority to do so. 

122 I find that the respondent has not demonstrated that the applicant misconducted himself with respect to this ground. 
123 Ms Denny and Ms Re confirmed that the respondent did not have a process to be followed by the applicant when removing and 

disposing of hard drives.  There was also no evidence that the applicant did not have the authority to remove and dispose of his 
hard drive or other hard drives in the respondent’s computers or that the applicant was required to request authorisation to 
remove and dispose of faulty hard drives. 

124 I find that as inconsistent evidence was given by Ms Denny and Ms Re about why the applicant misconducted himself with 
respect to this ground this undermines the respondent’s claims about the applicant’s conduct with respect to this issue.  
Ms Denny gave evidence that the applicant misconducted himself because when he threw his hard drive into a green bin on the 
respondent’s premises this was ‘unauthorised’.  Ms Re stated that the applicant misconducted himself with respect to this 
ground as he did not follow ‘best practice’ for disposing of hard drives without specifying exactly what was meant by this.  She 
then said that perhaps Ms Denny should have authorised this removal and that she would expect that the applicant would not 
dispose of a hard drive which was under warranty. 

125 I find that the applicant disposed of his hard drive, which failed just prior to him going on leave, in an appropriate manner.  
The applicant was given spare hard drives by a Dell representative and when his hard drive failed on 16 January 2013, whilst 
under warranty, he replaced it with one of these hard drives.  He then destroyed his hard drive and disposed of it in a bin in a 
secure area on the respondent’s premises where other computer related items had previously been disposed of.  Even if the 
applicant did not tell Ms Denny that he had destroyed the hard drive before disposing of it this was not the reason the 
respondent claimed the applicant misconducted himself with respect to this ground. 
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Ground 2 - Illegal software on the respondent’s IT system 
126 The respondent claims that the applicant misconducted himself by installing illegal software on the respondent’s computer 

system including SUPERAntiSpyware, Audiograbber UTube 2MP3, a password cracking tool and a ‘cracked’ copy of 
Microsoft Office 2010.  The respondent also claimed that because the applicant disposed of his hard drive the respondent was 
unable to determine how this software was used and by whom. 

127 I find that the respondent has not demonstrated that the applicant misconducted himself with respect to these claims.  I accept 
the applicant’s evidence that downloading the Audiograbber software, the password cracking tool and UTube 2MP3 is not 
illegal.  Ms Denny stated that this software was contraband because it could be used to break the law however there was no 
evidence that this had occurred nor was there any evidence of the likelihood of this occurring.  I also find that the applicant did 
not remove his hard drive, which I have already found had failed on 16 January 2013, in order to disguise the use of this 
software. 

128 I find that the reasons given by the applicant at the hearing and in the meeting held on 11 February 2013 for the presence of 
Audiograbber, UTube 2MP3 and a password cracking tool being on the respondent’s computer system were plausible and did 
not constitute inappropriate conduct.  The applicant could not recall downloading Audiograbber and there was no evidence that 
he did so.  It was stored in the P Drive which is a public domain which indicates that it could have been installed by another 
employee.  The applicant downloaded UTube 2MP3 for an employee to extract audio for work purposes and I find that the 
applicant downloaded the password cracking tool onto the respondent’s system to assist an employee when requested to do so. 

129 Ms Denny gave evidence that she was aware that free SUPERAntiSpyware software was being used by the respondent and she 
agreed to the applicant using this software.  I also accept the applicant’s evidence and that of Ms Denny that they were 
unaware that this software was not to be used for commercial purposes.  There was no evidence confirming that the applicant 
placed a ‘cracked’ copy of Microsoft Office 2010 on the respondent’s IT system and I accept the applicant’s evidence that 
there was no reason for him to place this software on the respondent’s system given that the respondent had licenses to use this 
software, all of which had not been used. 
Ground 3 - Serious breaches of Duty of Care and the respondent’s Code of Conduct 

130 The respondent claimed that the applicant misconducted himself by breaching his duty of care to the respondent.  The 
respondent maintained that the applicant failed to disclose to the respondent risks associated with using the respondent’s 
internet when security features were not activated.  In support of this claim the respondent maintained that the applicant 
allowed the respondent’s internet to be compromised by not ensuring that regular checks of security features on the 
respondent’s computers were conducted, security features were not turned on at the Netgear firewall interface, 16 anti-phishing 
settings were turned off on the respondent’s computers and 569 Trojans were found on the respondent’s IT system after the 
applicant went on leave in January 2013.  The applicant also breached the respondent’s Code of Conduct by accessing Ms Re’s 
email account and files using his outlook account and not his administrator account. 

131 I find that the respondent has not demonstrated that the applicant misconducted himself with respect to the above claims and I 
find that the manner in which the applicant fulfilled his role of oversight of the security of the respondent’s internet did not 
constitute a breach of his duty of care to the respondent.  I accept the applicant’s evidence that the firewalls on the respondent’s 
computers were working throughout his employment with the respondent.  The screen dump contained in the second Trusttech 
report completed in January 2013 may have shown that the firewall was turned off.  However I accept the applicant’s evidence 
that this did not mean that the firewall on individual computers was inoperative.  I also note the applicant’s evidence that he 
was concerned that the respondent had an old enterprise Netgear firewall which had not been replaced for many years despite 
the applicant raising the need to replace it with Ms Denny, which I find was ignored by her.  I find that nothing was done to 
upgrade this firewall until its replacement was recommended by Trusttech in the first report it completed in November 2012.  I 
find that it was only after this report was completed in November 2012 that Ms Denny, who was in charge of the respondent’s 
IT budget, agreed to a number of initiatives being implemented to update the respondent’s IT system which was in accord with 
the IT budget allocation for that year.  This included updating the enterprise firewall and installing a central antivirus software 
instead of using SUPERAntiSpyware. 

132 I accept the applicant’s evidence that during his employment with the respondent security features, including 
SUPERAntiSpyware software was regularly and effectively applied to the respondent’s computers to detect Trojans and 
viruses.  I find that the applicant manually ran this software to detect and remove viruses and this software assisted in keeping 
the respondent’s system free of viruses, except for four instances conceded by the applicant during his employment with the 
respondent.  I also accept the applicant’s evidence that the use of this software would have detected the Trojans identified in 
the Trusttech report completed after the applicant went on leave (Exhibit R4).  There was no evidence to indicate that the 
respondent’s computer system was infected by a substantial amount of viruses or Trojans at any time during the applicant’s 
employment with the respondent such that the respondent’s computer network was compromised at any stage and the presence 
of a large amount of viruses which would be compromising the respondent’s computer system was not apparent during the 
period when Trusttech completed a comprehensive review of the respondent’s computer system at the end of 2012.  It is 
unclear therefore why so many infections appeared on the respondent’s computers after the applicant went on leave.  I note 
however that a number of the viruses identified by Trusttech were duplicates, some were quarantined in the spam folder and 
some were in a folder which was not present on the respondent’s computer system when the applicant went on leave. 

133 The applicant gave evidence that anti-phishing settings are active on a computer by default and he never intentionally turned 
these settings off at the administrator or Group level.  It may have been the case that the applicant was unaware that anti-
phishing settings were turned off on the respondent’s computers and this could have been an oversight on his part.  There was 
also no evidence that the respondent’s computer system was compromised by having anti-phishing settings turned off. 

134 The first Trusttech report identified that the accounting system server was not being backed up and that RAID management 
software was not installed on the respondent’s system.  I accept the applicant’s evidence that he believed that the accounting 
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system served was being backed up in accordance with Addax’s procedures and that it was inappropriate to back up this 
system locally.  The applicant also gave evidence, which I accept, that he understood that Addax had responsibility for 
ensuring that this system was backed up.  In any event when it became apparent that the system was not being backed up this 
situation was quickly remedied.  Evidence was given by Mr Phillips that the non-existence of RAID management on a 
computer system is not critical for detecting a hard drive failure.  Mr Smith claimed that the respondent’s computers had not 
been updated for two years, however this was contrary to the applicant’s evidence about this issue. 

135 I find that the respondent has not demonstrated that the applicant misconducted himself by breaching its Code of Conduct 
when he accessed the CEO’s email accounts and files using his personal outlook account and not using his IT administrator 
account.  There was no evidence to support the respondent’s claim that the applicant improperly accessed Ms Re’s personal 
email account or accessed it at all.  I find that as head of the respondent’s IT section the applicant was authorised to access all 
folders in the respondent’s computer system, including those on Mr Re’s computer, and I find that Ms Denny instructed the 
applicant to access Ms Re’s computer to deal with a Trojan on it.  Evidence was given during the hearing that it is best practice 
to use the administrator’s account to access folders and not an IT administrator’s personal account and three witnesses gave 
evidence that the practice of an IT administrator using a personal account to access folders was common in the IT industry.  
The applicant also gave evidence that it makes little if any difference to the operation and security of the computer network if 
an administrator logs in using his or her personal account or that of the administrator. 
Additional issues raised at the hearing relied on by the respondent to claim that the applicant committed misconduct 

136 The respondent claimed that the applicant committed misconduct sufficient to warrant summary termination as he was 
incompetent and not adequately fulfilling the duties expected of him. 

137 I find that the manner in which the applicant completed the tasks required of him did not constitute incompetence sufficient to 
warrant summary termination or termination at all.  I find that even if the applicant was struggling to meet some of the 
requirements of his role and ensuring that the respondent’s system was secure and appropriate to meet the respondent’s needs 
and demands and that of its clients, which I am not persuaded is the case in this instance, he should have been given the 
opportunity to undertake relevant training and be given time and appropriate support to rectify any omissions.  The applicant 
had been successfully employed by the respondent for over three years, he was a valued employee, no warnings had been 
given to the applicant and his three performance reviews were positive.  There were some issues in January 2010 about an 
upgrade of the respondent’s IT network however the applicant made Ms Denny aware that problems may arise with this 
process and he put in place contingency arrangements if required.  The applicant was supportive of Trusttech reviewing the 
respondent’s IT system to upgrade it in the second half of 2012, which in my view is indicative of the applicant being 
committed to upgrading and improving the operation of the respondent’s computer system and receiving feedback about its 
operations and his handling of the respondent’s IT system.  Trusttech had regular involvement with the respondent’s IT system 
when the applicant had previously taken leave and no issues appear to have arisen or were raised by Trusttech about the 
respondent’s IT system and the manner in which the applicant managed this system during these periods.  It was also the case 
that when Trusttech completed its review towards the end of 2012 the presence of numerous Trojans impacting on the 
respondent’s IT system did not appear to be an issue which was negatively impacting on the operation of the respondent’s 
computer system.  Even if Ms Denny spoke to the applicant about issues with the applicant’s performance in the period prior to 
his termination, which I am not convinced occurred given the vagueness of Ms Denny’s evidence with respect to this issue and 
my findings on witness credit, I find that these matters were minor and not disciplinary in nature and were insufficient to 
warrant the applicant even being performance managed. 

138 I reject the respondent’s claim that the Commission should accept the evidence of Mr Beck, Mr Piestrzeniewicz and Mr Smith 
that the applicant was incompetent.  I have already concluded that their evidence should be considered taking into account that 
none of them consulted the applicant about how he operated the respondent’s IT system.  For example, none of them gave 
evidence that they were aware that the applicant made weekly backups of information on the respondent’s servers and stored 
them off site.  In any event after considering his evidence about the manner in which he operated the respondent’s IT system 
and his responses to the issues raised in the three Trusttech reports I have found that the applicant did not undertake his role in 
an incompetent manner. 

139 I do not accept the respondent’s claim that the applicant inappropriately accessed the emails of another employee who was his 
former partner.  The applicant could not recall accessing his former partner’s email account during cross-examination and he 
denied doing so.  Furthermore, no evidence was given during the proceedings confirming that he accessed her emails.  The 
applicant had access to each employee’s folders in his role as IT administrator so in my view little if anything turns on this 
claim by the respondent even if he did access this employee’s emails. 

140 In conclusion I find that the respondent has not demonstrated it had sufficient reason to terminate the applicant’s contract of 
employment, either summarily, or on notice as at 19 February 2013. 

141 I find that the applicant was treated unfairly given the manner in which the respondent investigated the applicant’s conduct and 
I find that the respondent did not conduct a full and comprehensive investigation into the events surrounding the applicant’s 
conduct. 

142 I find that the respondent’s investigation into the applicant’s conduct was flawed for a number of reasons.  Ms Denny 
conducted the investigation, with the assistance of Ms Meyer and both Ms Denny and Ms Re determined that the applicant be 
terminated.  I find that once it became apparent during the investigation that some of Ms Denny’s conduct and decision making 
with respect to the respondent’s IT system had been raised as an issue by the applicant when responding to issues raised with 
him at the meeting held on 11 February 2013 Ms Denny should not have continued to be involved in the investigation.  Nor 
should she have been involved in reaching conclusions about whether the applicant misconducted himself sufficient to warrant 
termination given the applicant’s claims about her conduct.  I find that Mr Beck, as a representative of Trusttech, should not 
have continued his involvement in the investigation after the meeting held on 11 February 2013 as the applicant relied on 
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advice given to him by Trusttech in his defence with respect to at least one of the issues raised during the investigation.  For 
example, the applicant relied on advice from Trusttech about how computers were to receive Microsoft Windows updates, 
which Trusttech claimed had not been completed. 

143 I find that the respondent did not adequately investigate the issues it relied on to terminate the applicant nor did it properly 
consider the applicant’s responses to the respondent’s concerns which were raised with him during the investigation.  There 
was no evidence that the respondent properly investigated and considered the information given by the applicant about the 
matters discussed with him on 11 February 2013.  Ms Denny gave evidence that she had discussions with Mr Ha and Mr Beck 
about general issues concerning the applicant’s responses to questions put to him, but she could not recall any details about 
these discussions.  Neither could Mr Beck recall any details about his discussions with Ms Denny about the applicant after 
meeting with the applicant on 11 February 2013.  There was therefore no evidence that the applicant’s responses were properly 
considered or investigated after the meeting held on 11 February 2013. 

144 I find that the applicant was denied procedural fairness and therefore treated unfairly when a number of allegations relied on by 
the respondent to terminate him were not put to him for his response prior to his termination. 

145 On 11 February 2013 the applicant was required to respond to 12 questions which were given to him prior to this meeting.  The 
only other issue the applicant was asked to respond to was about the ‘cracked’ copy of Microsoft Office 2010.  The 
12 questions/allegations (verbatim) are as follows: 

1. When was the subscription for the antivirus software you employed renewed? 
2. When was the last update you performed for that antivirus software? 
3. Why was the Firewall turned off or never turned on? 
4. Why no user computers were added to the TIMS server for auto Microsoft updates? 
5. What alternative measure did you put in place to ensure users’ computers get regular updates? 
6. Why was contraband softwares on identitywa’s P-drive? 
7. Why was a password cracking tool on identitywa’s P-Drive? 
8. Why were Anti-Phishing settings on our computers turned off? 
9. Why did you email identitywa’s server passwords to Trust Tech when you had been told to phone it through? 
10. Why did you give yourself direct access to the CEO’s files instead of accessing it as the IT system Administrator? 
11. Where is the 1TB hard drive originally installed in your computer in your office? 
12. Why didn’t you supply the Human Resources your current Police Certificate? 

As these were the only issues raised with the applicant prior to his termination the applicant was not given any opportunity to 
respond to the respondent’s claim that he did not have the authority to remove and destroy his hard drive or that the applicant 
should not have disposed of his hard drive when it ceased working and that the applicant deliberately removed his hard drive.  I 
find that the applicant was not given a proper opportunity to respond to the respondent’s claim that he was responsible for a 
‘cracked’ copy of Microsoft Office 2010 being on the respondent’s system, which it relied on as a reason to terminate him as 
the respondent did not provide the applicant with information he requested seeking clarification about this accusation prior to 
responding.  It was also the case that Ms Re was unaware that the applicant had sought this information and that it was not 
provided prior to determining that the applicant be terminated.  The section of the respondent’s Code of Conduct which the 
applicant was alleged to have breached with respect to Ground 3 was not put to the applicant prior to his termination so he was 
denied the opportunity to respond to this allegation.  Ms Denny stated that the relevant breach of the Code of Conduct that 
would have been put to the applicant was as follows: ‘[t]he code of conduct that would’ve been put to him would be his 
responsibilities, carrying out his responsibilities in his job’ (ts284).  However, this alleged breach of the respondent’s Code of 
Conduct was not raised with the applicant or put to him in this context during the investigation for his response. 

146 I find that the applicant was denied natural justice and procedural fairness when he was not given copies of the three Trusttech 
reports to review and respond to prior to his termination.  Findings and information contained in the three Trusttech reports 
were relied on by the respondent as the basis for deciding that the applicant had misconducted himself sufficient to warrant 
termination and for claiming that the applicant was incompetent (Exhibits R3.1, R3.2 and R4).  As the applicant had no 
opportunity to review these reports prior to his termination I find that this contributed to the applicant being treated unfairly by 
the respondent. 

147 In all of the circumstances I find that the applicant was unfairly dismissed (Undercliffe Nursing Home v Federated 
Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch). 
Compensation 

148 The applicant is not seeking reinstatement and it is clear and I find that neither party has the necessary trust in each other to re-
establish a viable and ongoing employment relationship.  I am satisfied on the evidence that the working relationship between 
the applicant and respondent has broken down such that an order for reinstatement or re-employment is impracticable. 

149 I now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia Pty Ltd 
(1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  I am satisfied the 
applicant took reasonable steps to mitigate his loss.  He assiduously looked for and eventually obtained employment 16 weeks 
after his termination. 

150 When assessing compensation due to the applicant I find that he would have had an ongoing expectation of employment with 
the respondent for a period of three months after his termination. 
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151 I find that when the applicant returned from leave on 29 January 2013 he should have been given the opportunity to discuss a 
way of moving forward in his role and to negotiate any performance issues about which the respondent may have had concerns 
within the context of the implementation of the upgrades to the respondent’s IT system already agreed to by Ms Denny.  The 
applicant had exemplary performance reviews for the duration of his employment with the respondent and the respondent was 
content to continue employing the applicant after the first Trusttech report was completed in November 2012 and its findings 
reviewed by Ms Denny.  Whilst further concerns were identified about the respondent’s computer system in the second 
Trusttech report completed in January 2013 I find that a number of these issues were minor, and in some instances incorrect.  
The issue of the presence of so many Trojans should also have been investigated and clarified within the context of a new 
central antivirus software being implemented and a review of the effectiveness of the SUPERAntiSpyware which the applicant 
used during his employment with the respondent.  If there were any deficiencies identified with respect to the applicant’s 
performance I find that he should have been given time and the necessary assistance to effect any required changes.  In my 
view three months would have been an adequate period for the applicant to review the Trusttech reports, negotiate any issues 
in dispute about his conduct and to retrain to demonstrate greater proficiency in his role in order to meet the respondent’s 
expectations of him. 

152 Whilst a period of three months would have been sufficient for the applicant to up skill and deal with any required IT changes 
to remain successfully employed by the respondent I find that after this period the necessary trust and confidence between the 
applicant and Ms re would not have been re-established.  I find that the applicant’s relationship with Ms Re would have been 
difficult, such that the employment relationship between the applicant and the respondent would not have continued after a 
period of three months given Ms Re’s attitude towards the applicant.  It is clear that Ms Re had decided on or about 16 January 
2013 that she no longer wanted the applicant to continue his employment with the respondent, unfairly in my view.  I find that 
the catalyst for the applicant being terminated by the respondent arose out of Ms Re taking umbrage at her personal bank 
account being compromised by a virus and she blamed the applicant for this even though she was using the respondent’s 
computer to undertake personal transactions contrary to the respondent’s policy concerning personal use of the respondent’s 
computers, when this infection occurred.  When taking into account s 26(1)(a) of the Act considerations and given the 
circumstances of this case, I will therefore order that the applicant be paid 12 weeks’ remuneration as compensation for his 
unfair dismissal. 

153 I calculate that the applicant is due the following compensation.  The applicant’s salary was $93,625 gross plus a car allowance 
of $11,898 at the time of his termination.  The applicant was unemployed for 16 weeks following his termination so it is 
unnecessary to take into account any income by way of offset.  I will order that the applicant be paid $24,351.60 gross as 
compensation for his unfair dismissal ($93,625 + $11,898 = $105,523 ÷ 52 = $2,029.30 x 12 weeks = $24,351.60). 

154 An order will now issue. 
 

 

2014 WAIRC 00389 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STUART JAMES RILEY 
APPLICANT 

-v- 
THE ROMAN CATHOLIC ARCHBISHOP OF PERTH TRADING AS IDENTITY WA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 8 MAY 2014 
FILE NO/S U 57 OF 2013 
CITATION NO. 2014 WAIRC 00389 
 

Result Accepted out of time; Upheld and order issued 
Representation 
Applicant In person  
Respondent Mr D McKenna (of counsel) and Ms S M Re 
 

Order 
On 4 April 2014 the Commission issued Reasons for Decision and a Minute of Proposed Order (the Minute). 
At a speaking to the Minute held on 24 April 2014 the respondent disputed the quantum of the proposed compensation to be 
awarded to the applicant. 
The respondent claimed that when the applicant was terminated his gross income, including the payment of a car allowance, was 
$75,899.20 per annum.  The respondent says that a fringe benefit of a tax concession which is included in the applicant’s gross 
annual salary as a result of the respondent’s access to preferred taxation arrangements for its employees, results in the applicant’s 
annual salary at termination being $84,575. 
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The respondent indicated that it would pay superannuation on the compensation due to the applicant into the applicant’s 
superannuation account and the respondent intends to pay the applicant one additional week of annual leave accrued during the 
period of compensation awarded to the applicant plus annual leave loading on this amount. 
The applicant argues that the fringe benefit taxation concession arrangement provided to him by the respondent was a benefit 
offered to him as part of his salary when he commenced employment with the respondent.  The applicant’s PAYG summary for the 
year ending 30 June 2012, which contains this concession, was his correct salary at the time he was terminated ($93,625 with a 
gross salary payment of $63,639 and reportable fringe benefits payments of $29,986).  Additionally, this income was the amount he 
was required to declare when providing information about his income to Centrelink. 
Consideration 
The information contained in the applicant’s PAYG summary for the year ending 30 June 2012 confirms that the applicant was paid 
an annual gross salary of $93,625 and I am satisfied that this was the salary paid to the applicant at the time of his termination.  I 
will therefore order that the applicant be paid $21,605.70 gross as compensation for his unfair dismissal ($93,625 ÷ 26 = $3,600.95 
x 6 = $21,605.70).  The compensation due to the applicant will be specified as a gross amount and the issue of taxation to be 
deducted from this amount is a matter for the parties. 
I note for the record that the respondent has undertaken to pay the applicant an annual leave entitlement of one week’s pay plus 
annual leave loading accrued on this entitlement.  The respondent will also pay superannuation entitlements into the applicant’s 
superannuation account on the compensation ordered to be paid to the applicant. 
NOW HAVING HEARD the applicant on his own behalf and Mr D McKenna of counsel and Ms S M Re on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby – 

1. ORDERS THAT application U 57 of 2013 be and is hereby accepted out of time. 
2. ORDERS THAT the name of the respondent be deleted and that The Roman Catholic Archbishop of Perth 

trading as identity WA be substituted in lieu thereof. 
3. DECLARES THAT the dismissal of Stuart James Riley by the respondent was unfair and that reinstatement or 

re-employment is impracticable. 
4. ORDERS the respondent to pay Stuart James Riley compensation in the sum of $21,605.70 gross, less 

applicable taxation, within 14 days of the date of this order. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2013 WAIRC 00082 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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DATE TUESDAY, 12 FEBRUARY 2013 
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CITATION NO. 2013 WAIRC 00082 
 

Result Directions issued 
Representation  
Applicant Dr R Whitwell of counsel 
Respondent Mr R Lilburne of counsel 
 

Direction 
HAVING heard Dr R Whitwell of counsel on behalf of the applicant and Mr R Lilburne of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the applicant file and serve upon the respondent any written outline of submissions upon which she 
intends to rely no later than 21 days before the date of hearing. 

(2) THAT the respondent file and serve upon the applicant any written outline of submissions upon which it 
intends to rely no later than seven days before the date of hearing. 

(3) THAT the parties file and serve an agreed statement of facts no later than three days prior to the date of hearing. 
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(4) THAT the matter be listed for hearing for one day on a date to be fixed. 
(5) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2013 WAIRC 00291 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LEAHNE ROWLEY 
APPLICANT 

-v- 
BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 16 MAY 2013 
FILE NO. B 264 OF 2012 
CITATION NO. 2013 WAIRC 00291 
 

Result Directions issued 
Representation 
Applicant Dr R Whitwell of counsel 
Respondent Mr R Lilburne of counsel 
 

Direction 
HAVING heard Dr R Whitwell of counsel on behalf of the applicant and Mr R Lilburne of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the applicant and the respondent file and serve upon one another written submissions in relation to the 
jurisdiction of the Commission under s 29AA of the Act to hear the applicant’s claim by 30 May 2013. 

(2) THAT the matter be listed for hearing as to jurisdiction on a date to be fixed. 
(3) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2013 WAIRC 00581 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2013 WAIRC 00581 
CORAM : COMMISSIONER S J KENNER 
HEARD : TUESDAY, 12 FEBRUARY 2013, TUESDAY, 11 JUNE 2013 
DELIVERED : WEDNESDAY, 7 AUGUST 2013 
FILE NO. : B 264 OF 2012 
BETWEEN : LEAHNE ROWLEY 

Applicant 
AND 
BHP BILLITON IRON ORE 
Respondent 

 

Catchwords : Industrial law (WA) – Contractual benefits claim – Whether Commission has jurisdiction – 
Whether the Applicant’s salary exceed the prescribed amount – Statutory interpretation – 
What constitutes “salary” for the purposes of ss 29AA(4) and (5) of the Industrial Relations 
Act 1979 (WA) and reg 5(2)(c) of the Industrial Relations (General) Regulations 1997 
(WA) – Meaning of “remuneration” – Principles applied – Declaration that the Commission 
has jurisdiction to hear the claim 
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Legislation : Industrial Relations Act 1979 (WA) ss 29AA(4), 29AA(5); Workplace Relations Act 1996 
(Cth) ss 170CC(3), 170CC(4); Industrial Relations (General) Regulations 1997 (WA) regs 5, 
5(2)(a), 5(2)(b), 5(2)(c); Workplace Relations Regulations 1996 (Cth) reg 30BC 

Result : Declaration issued 
Representation: 
Counsel: 
Applicant : Dr R Whitwell 
Respondent : Mr R Lilburne 
Solicitors: 
Applicant : Dr R Whitwell 
Respondent : Ashurst Australia 
 

Case(s) referred to in reasons: 
Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8 
Ciccotosto v TPS Firepower Pty Ltd (2004) 84 WAIG 2607 
Cooper Brookes (Wollongong) Proprietary Limited v The Commissioner of Taxation of the Commonwealth of Australia (1981) 147 
CLR 297 
Foti v PCH Access Pty Ltd (ACN 008 802 480) (2004) 84 WAIG 1199 
Genovesi v Affluence Pty Ltd t/as Swan Districts Real Estate (2005) 85 WAIG 1314 
Millar v JB & BL Nominees Pty Ltd T/A Southern Cross Traders (2005) 85 WAIG 3797 
O'Sullivan v Cooks Construction (2003) 83 WAIG 2860 
Papps v Robe River Mining Co Pty Ltd (2005) 85 WAIG 3565 
Remedios v Oceaneering Australia Pty Ltd (2005) 85 WAIG 3161 
Springdale Comfort Pty Ltd t/as Dalfield Homes v Building Trades Association of Unions of Western Australia (Association of 
Workers) (1986) 67 WAIG 325 
The Totalisator Agency Board v Fisher (1997) 77 WAIG 1889 
 
Case(s) also cited: 
Capewell v Cadbury Schweppes Australia Ltd (1998) 78 WAIG 299 
Condon v G James Extrusion Company (1997) 74 IR 283 
Daly v Chubb Protective Services, A Division of Chubb Security Pty Ltd (2004) 84 WAIG 1177 
Fischer v SMS Employees Pty Ltd atf SMS Consulting Unit Trust (2000) Print T0978 
Kunbarllanjnja Community Government Council v Fewings (1998) Print Q0675 
O'Sullivan v Cooks Construction (2003) 83 WAIG 2860 
Ross v Chevron Australia Pty Ltd (2003) 84 WAIG 383 
Vacher & Sons Limited v London Society of Compositors [1913] AC 107 
Volkofsky v Clough Engineering Limited (2003) 83 WAIG 4120 
Watiyawanu Community Government Council v Jones (2000) Print S7110 

Reasons for Decision 
1 The applicant, Ms Rowley, was employed as Superintendent Community Projects for BHP Billiton Iron Ore.  In this position, 

Ms Rowley was responsible for the delivery of community infrastructure projects in the local community in the Port Hedland 
area, in the Northwest of the State.  Ms Rowley started work in January 2012 and her employment ended in December 2012. 

2 On termination of Ms Rowley’s employment, she contended that she has been denied benefits due to her under her contract of 
employment.  It is common ground that in the position that Ms Rowley occupied, no applicable industrial instrument of this 
Commission had application.  Ms Rowley contended that the contract of employment was for a two year fixed term until 
January 2014.  She seeks the balance of her salary for this term in the sum of $147,928.  In addition, Ms Rowley seeks other 
benefits said to have been denied to her, including superannuation contributions in the sum of $20,710; an annual short term 
incentive bonus in the sum of $34,912; annual leave travel assistance in the sum of $2,516 and the value of a motor vehicle in 
the sum of $21,736.  The total amount claimed is $227,801. 

3 These claims are contested by BHP.  In short, it contended that Ms Rowley’s contract of employment was not for a fixed term 
of two years.  Rather, it says that the contract was for a maximum period of two years, but was able to be terminated prior to 
the expiry of two years, by the giving of notice.  The company gave notice in accordance with the contract and paid to 
Ms Rowley all entitlements due to her at that time.  BHP therefore contended that it has no further contractual obligations to 
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Ms Rowley.  Whether Ms Rowley’s claim of a fixed term contract for two years can be made good, depends on a proper 
construction of the terms of the contract. 

4 Before dealing with Ms Rowley’s substantive claims however, a preliminary issue arises.  That issue is whether Ms Rowley 
was, for the period of her employment by the company, paid a salary in excess of that prescribed by ss 29AA(4) and (5) of the 
Industrial Relations Act 1979 and reg 5 of the Industrial Relations (General) Regulations 1997.  If so, Ms Rowley’s claim is 
beyond the jurisdiction of the Commission and must be dismissed.  The salary cap at the time of the termination of her 
employment, for the purposes of s 29AA(4) of the Act, was $140,400, effective from 1 July 2012. 

Jurisdiction 
5 It is trite to observe that Ms Rowley must establish her claim and that it is within the jurisdiction of this Commission:  

Springdale Comfort Pty Ltd t/as Dalfield Homes v Building Trades Association of Unions of Western Australia (Association of 
Workers) (1986) 67 WAIG 325. 

6 It is convenient to set out the relevant statutory provisions at this point.  ss 29AA(4) and (5) are as follows: 
(4) The Commission must not determine a claim that an employee has not been allowed by his or her employer a benefit 

to which the employee is entitled under a contract of employment if — 
(a) an industrial instrument does not apply to the employment of the employee; and 
(b) the employee’s contract of employment provides for a salary exceeding the prescribed amount. 

(5) In this section — 
industrial instrument means — 

(a) an award; or 
(b) an order of the Commission under this Act that is not an order prescribed by regulations made by the 

Governor for the purposes of this section; or 
(c) an industrial agreement; or 
(d) an employer-employee agreement; 

prescribed amount means — 
(a) $90 000 per annum; or 
(b) the salary specified, or worked out in a manner specified, in regulations made by the Governor for the 

purposes of this section. 
7 Regulation 5 of the Regulations is in the following terms: 

5.  Prescribed amount — section 29AA 
(1) For the purposes of paragraph (b) of the definition of “prescribed amount” in section 29AA(5) of the Act 

the specified salary is $90 000, or that amount as affected by indexation in accordance with regulation 6. 
(2) For the purposes of paragraph (b) of the definition of “prescribed amount” in section 29AA(5) of the Act 

the salary provided for in an employee’s contract of employment is to be worked out as follows — 
(a) for an employee who was continuously employed by an employer and was not on leave without 

full pay at any time during the period of 12 months immediately before the dismissal or 
claim — the greater of — 

(i) the salary that the employee actually received in that period; and 
(ii) the salary that the employee was entitled to receive in that period; 

(b) for an employee who was continuously employed by an employer and was on leave without full 
pay at any time during the period of 12 months immediately before the dismissal or claim — the 
total of — 

(i) the actual salary received by the employee for the days during that period that the 
employee was not on leave without full pay; and 

(ii) for the days that the employee was on leave without full pay an amount worked out 
using the formula — 

pay; full without leaveon not  days
       pay        full without leaveon  days   x   

(i)ph subparagrain mentionedon remunerati

or

 

(c) for an employee who was continuously employed by an employer for a period less than 
12 months immediately before the dismissal or claim — the amount worked out using the 
formula — 

employed. days
365 x receivedon remunerati  

8 The question to be answered at this stage of the proceedings is whether, at the time of the termination of her employment, and 
the commencement of this claim, Ms Rowley’s “salary” for the purposes of ss 29AA(4) and (5) exceeded the statutory cap  
Given the arguments advanced by the parties, which I will summarise shortly, this involves not just whether Ms Rowley’s 
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salary, in the common law sense, exceeds the cap, but whether also, the total “remuneration” received by Ms Rowley, is to be 
taken into account in determining the relevant “salary” for the purposes of the statute.  This involves a threshold question of 
construction. If the latter contention, as advanced by BHP, is correct, Ms Rowley’s claim must be dismissed. 

9 In short, the contentions of the parties are as follows. 
10 Ms Rowley submitted that it is only her base salary of $139,648 per annum, which should be considered for present purposes. 

On the other hand, BHP contended that Ms Rowley enjoyed other benefits as part of her employment package that should also 
be brought to account.  These included an incentive scheme payment ($14,610); use of a motor vehicle ($13,460.85); annual 
leave travel assistance ($5,032) and the value of a housing subsidy ($12,000).  On this basis, the company contended that the 
“salary” for Ms Rowley was, for the purposes of s 29AA(5) of the Act, at least $174,594.39 per annum, which is well above 
the cap.  If the respondent’s contention is correct, Ms Rowley concedes that her salary is in excess of the cap. 

11 In relation to the interpretation of reg 5(2)(c), Ms Rowley relied on a number of decisions of the Commission.  In particular, 
she referred to and relied upon a decision of Smith C in Millar v JB & BL Nominees Pty Ltd T/A Southern Cross Traders 
(2005) 85 WAIG 3797. In Millar Smith C at par 89 concluded, in obiter observations, that in reg 5(2)(c), the reference to 
“remuneration”, should be read down in view of the opening words of reg 5(2), to mean “salary” in the sense used in The 
Totalisator Agency Board v Fisher (1997) 77 WAIG 1889.  Ms Rowley also relied upon other decisions including O’Sullivan v 
Cooks Construction (2003) 83 WAIG 2860 per Wood C; Papps v Robe River Mining Co Pty Ltd (2005) 85 WAIG 3565 per 
Kenner C and Foti v PCH Access Pty Ltd (ACN 008 802 480) (2004) 84 WAIG 1199 per Harrison C. 

12 On this approach, and applying the ratio of Fisher, Ms Rowley submitted that none of the other components of her 
remuneration package meet the meaning of “salary” for the purposes of ss 29AA(4), (5) and reg 5(2)(c).  Therefore, applying 
the formula in reg 5(2)(c) to Ms Rowley’s salary, as she was employed for less than 12 months, namely 351 days, that leads to 
a salary of $134,658, which was within the cap at the material time. 

13 For BHP, it was contended that on its proper construction, reg 5(2)(c), when read with ss 29AA(4) and (5), requires the wider 
concept of “remuneration” to be used to calculate an employee’s salary for the purposes of the cap.  On this basis, on the view 
of the relevant statutory provisions adopted by the company, the decision of Smith C in Millar, upon which Ms Rowley placed 
most reliance, was wrongly decided. In further support of its position, BHP referred to several decisions of the Commission 
where, according to the company, the broader approach to the interpretation of reg 5(2)(c) had been applied. These included 
Remedios v Oceaneering Australia Pty Ltd (2005) 85 WAIG 3161 per Mayman C; Ciccotosto v TPS Firepower Pty Ltd (2004) 
84 WAIG 2607 per Coleman CC; and Genovesi v Affluence Pty Ltd t/as Swan Districts Real Estate (2005) 85 WAIG 1314 per 
Smith C. 

14 BHP submitted, that applying the accepted approach to statutory interpretation, there is no warrant for reading the word 
“remuneration” in reg 5(2)(c) down.  The sub regulation is a method for working out the salary of an employee, on the plain 
meaning of the words used. 

Consideration 
15 For the following reasons, in my view, the approach adopted by Ms Rowley to the interpretation of reg 5(2)(c) is to be 

preferred.  I am not persuaded to the view advanced by BHP. 
16 I have set out the statutory provisions above. There is no dispute as to the meaning of “salary” and “remuneration”.  The latter 

is a concept of considerably greater breadth than the former:  Bogunovich v Bayside Western Australia Pty Ltd (1998) 
79 WAIG 8. It would clearly incorporate those additional elements contended by the company, save perhaps, for the housing 
component. 

17 Regrettably, the drafting of reg 5(2) is less than ideal. There can be no issue taken with the proposition that the purpose of 
reg 5(2) is to prescribe a method of “working out” an employee’s salary.  Three methods are set out, depending upon whether a 
person has had less than 12 months of service prior to a dismissal or claim, and whether the person was on unpaid leave or not, 
and in the case where they have had at least 12 months service. 

18 Also, there is no doubt that reg 5(2), depending on which circumstance applies, draws a distinction between “salary received” 
and “salary that the employee was entitled to receive”.  That distinction is not material for present purposes. 

19 The problem arises, as in this case, when considering the meaning of “remuneration” in the formula referred to in reg 5(2)(c).  
“Remuneration” is only referred to in regs 5(2)(b) and (c). There is no reference to the word “remuneration” in reg 5(2)(a), 
which refers only to salary.  The reference to salary in reg 5(2)(a), is plainly to the common law meaning of salary, in the terms 
of ss 29AA(4) and (5) of the Act.  This is also the case in reg 5(2)(b)(i), where again, reference is made to “the actual salary 
received …”, as part of the formula in that sub regulation. 

20 The difficulty with BHP’s argument arises when one carefully examines reg 5(2)(b)(ii). This deals with that part of the formula 
used to calculate a “salary” component, for time an employee is on leave without full pay.  The formula refers to 
“remuneration mentioned in sub paragraph (i)”.  One then looks at sub paragraph (i).  It refers to the first component of the 
calculation as “the actual salary received …”. Thus on its plain meaning, for the purposes of reg 5(2)(b)(ii), “remuneration” 
means “salary” in its common law sense, and not the wider concept of remuneration, referred to in the cases. It would be 
nonsensical, and lead to an absurd result, to construe “remuneration” in reg 5(2)(b), in any other way. 

21 Returning then to reg 5(2)(c), the controversial provision.  It is trite to observe that a statutory provision should be construed in 
context.  One should have regard to reg 5(2)(c), as a part of reg 5(2) as a whole.  It is also a canon of construction, although 
rebuttable, that the same words used in a statute, especially in the same section, are presumed to have the same meaning (see 
Pearce, D C and Geddes, R S Statutory Interpretation in Australia 6th Ed at pars 4.6-4.7). 

22 Given the terms of reg 5(2)(b)(ii), and how “remuneration” is to be interpreted, I take the view that it was not the intention of 
the draftsperson, in reg 5(2)(c), when referring to “remuneration” to mean the wider concept as in the cases.  Whilst it would 
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have plainly been better to simply refer to “salary” in both regs 5(2)(b)(ii) and (c), which was, in my view, the meaning 
intended, it is the function of a court or tribunal to construe the relevant provisions in such a way that is in accord with the 
overall purpose of the provision in question.  Both regs 5(2)(b) and (c) provide for formulas for calculating a salary, depending 
on an employee’s length of service. What reg 5(2)(c) does, is to provide, in effect, for a pro rata calculation of salary, based on 
the number of days of employment, relative to 365 days in a calendar year. 

23 To construe “remuneration” in reg 5(2)(c), in the manner contended by BHP, which is completely different to that prescribed 
in reg 5(2)(a) and (b), would lead to some extraordinary results.  For example, in this case, had Ms Rowley been employed for 
a full year, and was not on leave without full pay in that period, she would have a base salary of $139,648 for the purposes of 
the cap.  Yet, had she been employed for 364 days, just one day less, she would, on the company’s argument, be held to have a 
“salary”, based on her total remuneration, as high as $175,072.25, on applying the formula in reg 5(2)(c).  This would be an 
arbitrary and capricious result.  It is a construction to be avoided: Cooper Brookes (Wollongong) Proprietary Limited v The 
Commissioner of Taxation of the Commonwealth of Australia (1981) 147 CLR 297. 

24 Ms Rowley’s approach to the meaning of “remuneration” in reg 5(2)(c), is also more consistent with the use of the word 
“salary” in the introductory part of reg 5(2).  This was the obiter conclusion of Smith C in Millar.  Whilst I consider with 
respect, Smith C reached the correct conclusion, it was only partially for the correct reason. As I have dealt with above, in my 
view, another significant indicator, is the terms of the regs 5(2)(b) and (c) themselves, and the language used.  Importantly 
also, is s 29AA(5)(b) of the Act, which only refers to “salary” and not “remuneration”.  The controlling provisions in the Act, 
ss 29AA(4) and (5), refer to “salary” and not “remuneration”.  Any conflict between the Act and the Regulations must be 
resolved in favour of the former.   

25 The reference to salary and not remuneration in the statute is in contrast to, for example, the terms of the former 
ss 170 CC (3) and (4) of the Workplace Relations Act 1996 (Cth) and reg 30BC of the Workplace Relations Regulations 1996 
(Cth) which, for the purposes of Federal unfair dismissal exclusions, all relevantly referred to “remuneration” and not “salary”. 

26 Finally, to the extent that the decisions to which BHP referred in support of its arguments, are inconsistent with the above 
approach to the interpretation of reg 5(2)(c) of the Regulations, with due respect, I consider them to have been wrongly 
decided.   

Conclusion 
27 Therefore, on the basis of the foregoing Ms Rowley’s salary was within the cap.  The Commission has jurisdiction to hear her 

substantive claim.  A declaration will be made to this effect. 
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Declaration 
HAVING heard Dr R Whitwell of counsel on behalf of the applicant and Mr R Lilburne of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby declares – 

THAT the applicant’s salary does not exceed the prescribed amount for the purposes of ss 29AA (4) and (5) of the 
Industrial Relations Act 1979 and the Commission has jurisdiction to hear and determine the applicant’s claim. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Order issued 
Representation 
Applicant Ms S Cordina of counsel 
Respondent Mr R Wade of counsel 
 

Order 
HAVING heard Ms S Cordina of counsel on behalf of the applicant and Mr R Wade of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT leave be and is hereby granted for the applicant to amend its notice of application filed 20 December 
2012 in the terms of its notice of application filed 25 September 2013.  

(2) THAT leave be and is hereby granted for the respondent to file and serve any amended notice of answer by 10 
October 2013.   

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Order 
HAVING heard Ms S Cordina of counsel on behalf of the applicant and Mr R Wade of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
(1) THAT par (2) of the Commission’s order of 26 September 2013 be varied by deleting the date 10 October 2013 and 

inserting in lieu thereof the date 14 October 2013. 
(2) THAT the hearing date of 17 October 2013 be and is hereby vacated. 
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(3) THAT the application be relisted for hearing on a date and time to be fixed by the Commission. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 The brief background to this matter is set out in the Commission’s earlier reasons for decision dealing with the Commission’s 

jurisdiction to hear Ms Rowley’s claims: Rowley v BHP Billiton Iron Ore [2013] WAIRC 00581. Having concluded that 
Ms Rowley’s claim falls within the Commission’s jurisdiction, the issue now to be determined is whether Ms Rowley was 
denied contractual benefits, said to have arisen under her former contract of employment with the company. 

2 Whilst Ms Rowley originally claimed that BHP denied her various contractual benefits in the sum of $227,801, Ms Rowley has 
subsequently substantially amended her claim.  She now claims the sum of $81,008.  This is based on terms of her former 
contract of employment and the staff handbook said to have been incorporated as a part of her contract.  The claims include 
three months’ salary in lieu of notice in the sum of $34,912; eight weeks’ severance pay in the sum of $21,484; two week’s 
salary and a pro rata payment based on Ms Rowley’s length of service in the sum of $4,923 and an incentive bonus payment in 
the sum of $17,456. 

Agreed facts 
3 There is little, if any, factual controversy in this case. The parties filed a statement of agreed facts which is in the following 

terms: 
1. The Applicant's employment with the Respondent was governed by a letter of offer dated 29 November 2011 and a 

written contract of employment signed by her on 11 December 2011 (together the "Contract"). 
2. The Applicant commenced working for the Respondent during January 2012. 
3. On 9 October 2012, the Respondent advised the Applicant it was undertaking a restructure of its business. 
4. By letter dated 29 October 2012, the Respondent gave the Applicant notice of termination of her employment to 

take effect on 29 November 2012. 
5. The Respondent subsequently agreed to extend the notice of termination date and the Applicant's employment 

ultimately came to an end with effect on 31 December 2012. 
6. Subject to the Applicant's contention in relation to the benefits which formed part of her terms and conditions of 

employment, the termination of the Applicant's employment occurred in accordance with the Contract. 
7. The Applicant met the performance criteria for the short term incentive bonus under the Respondent's "BHP Billiton 

Iron Ore Incentive Program". 
The issue 
4 The central issue for determination in this case, is whether the company handbook, called the “Oresome Handbook”, was 

incorporated into and formed a part of Ms Rowley’s contract of employment.  If it did, Ms Rowley contended that the 
redundancy benefit set out in the Handbook applied to her.  Ms Rowley also contended that she satisfied the requirements of 
the staff incentive scheme, in order to receive a benefit. On the other hand, BHP contended that the Handbook did not have 
contractual effect.  Alternatively, it submitted that even if it did, the terms of the redundancy provisions in the Handbook do 
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not apply to fixed term employees.  Additionally, in relation to the incentive scheme payment claim, the company contended 
that Ms Rowley did not satisfy a condition necessary to be eligible for a payment.  That condition was that Ms Rowley be 
employed as at 1 September, immediately following the end of the financial year in respect of which the incentive claim is 
made. 

5 I will now consider the terms of Ms Rowley’s contract of employment and whether the Handbook formed a part of it. 
The contract of employment 
6 Ms Rowley’s appointment as the Superintendent of Community Projects, based in Port Hedland, was set out in a letter of 

29 November 2011, from Mr Cottier, the company’s Regional Manager Community and Indigenous Affairs. The appointment 
was for a term of two years from 9 January 2012 to 16 January 2014.  The letter in the second paragraph said: 

Your conditions of employment will be in accordance with this letter of offer and the attached Staff Contract of 
Employment.  We include an information package containing relevant forms and general information. 

7 Attached to the letter was a document entitled “Contract of employment”, followed by Ms Rowley’s name and her position and 
work location. The Contract is a lengthy and detailed document, running to some ten pages. 

8 On the last page of the Contract, under the heading “Termination of employment”, it states “As a fixed term employee, your 
employment will cease in accordance with this contract”.  It is then provided that employment may be terminated by either 
party on the giving of notice. Self-evidently then, Ms Rowley’s contract was not for a fixed term in the strict sense.  It was in 
reality, a contract of a finite duration, terminable on notice.  This was accepted by the parties. 

9 Finally, the letter contains an acceptance section, signed by Ms Rowley.  In it, she states “I agree to be bound by the Contract 
of Employment set out above”. 

10 The two controversial provisions of the Contract for the present purposes are headed “Incentive program” and “Policies and 
procedures”. They are in the following terms: 

INCENTIVE PROGRAM 
You will be eligible to participate in the BHP Billiton Iron Ore Incentive Program (Incentive Program) as amended from 
time to time.  The Incentive Program provides discretionary cash bonuses according to the success of the Company, the 
performance of the bonus participants and their respective departments.  You must serve a minimum of three months in 
an eligible position to participate in the Incentive Program in respect of the performance period, 1 July to 30 June.  You 
may qualify for pro rata eligibility in the financial year 2012. 
The notional incentive target applicable for your position is 20% of Base Salary. 
The Company has absolute discretion as to whether it will pay or not pay incentive payments in any year.  The Company 
may vary the Incentive Program from time to time, or terminate it without notice. 
Provided that you elect to do so prior to the announcement of any incentive payment, you may salary-sacrifice incentive 
payments as additional voluntary contributions to your superannuation account, subject to certain contribution limits. 
Only those employees who are still employed as at 1 September are eligible for incentive payments for the previous 
financial year.  If you stop working for the Company, you will not be entitled to receive any pro rata incentive payment. 
POLICIES AND PROCEDURES 
You are required to comply with all the Company’s workplace policies, standards, procedures and the Staff Handbook as 
amended from time to time.  A failure to comply with Company policies, standards and procedures may result in 
disciplinary action including termination of your employment.  Copies of these policies, standards, procedures and the 
Staff Handbook are available on the Company intranet or from your Human Resources Advisor. 

11 At this point it is notable that in relation to the policies clause, this provision of the Contract deals with two categories of 
documents.  Firstly are what may be regarded generally as the policies and procedures of BHP.  Secondly, discrete reference is 
made to the Handbook.  The reference to disciplinary action refers only to a failure to comply with the company’s policies and 
procedures.  It seems that the Handbook is referred to separately in this regard. 

12 Many other provisions of the Contract document, under a variety of headings, also refer to Ms Rowley’s obligation to “comply 
with” the relevant subject matter.  Some of these parts of the Contract document included “Duties and responsibilities”; 
“Sustainable development policy”; “Electronic mail policy”; “Dealings by employees in shares of the BHP Billiton Group and 
other companies”; “Anti-trust protocols”; and privacy obligations.  In some cases, the words “comply with”, as in the policies 
and procedures clause, accompany words of a disciplinary nature, if the employee fails to comply. 

The Oresome Handbook 
13 The Handbook is a lengthy document.  It runs to some 72 pages.  It comprises six broad sections.  Section 1 is entitled 

“Working at BHP Billiton Iron Ore”.  It is preceded by “The BHP Billiton Way”, statement of values and a “Code of Business 
Conduct”.  Section 2 is entitled “Your benefits as a BHP Billiton Iron Ore employee” and it provides for financial benefits, 
leave benefits and others.  Section 3 is headed “Our relationship”.  It primarily deals with equal opportunity and privacy 
matters.  Section 4, of particular relevance for this matter, is entitled “Separation” and contains provisions relating to various 
types of termination of employment situations, including redundancy.  Section 5 contains key contacts within the company for 
employees and section 6 is a glossary. 

14 Immediately prior to section 1, is a page with a question on it: “How can the handbook help me?” The answer appears on the 
same page in the opposite corner in the following terms: 
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The Handbook provides an important reference point on BHP Billiton Iron Ore’s Human Resources standards.  It may 
help answer questions you have about employee benefits and conditions, leave, training and issue resolution, to name a 
few. 

15 The Handbook was described by BHP as being an explanatory aid to employees, which refers to and in some cases expands on 
the terms of contracts of employment. It was said to, in part, advise and guide employees in relation to working for BHP. It 
was also described as containing material that is administrative in nature. Whilst so described by BHP, this does not reflect the 
entirety of the document.  It also contains reference to standards of conduct and behaviour expected of employees and 
obligations imposed on them, in the nature of conduct rules, including disciplinary consequences.  In an overall sense, it is a 
document that contains more than information. 

16 Section 1 “Working at BHP Billiton Iron Ore” contains eleven subcategories of subject matter including health and safety, 
hours of work, fly in fly out arrangements, the company’s car scheme, provisions regarding private use of company equipment, 
travel arrangements, media communications, workers’ compensation and a table setting out benefits applicable to various 
categories of employment other than full time.  It also deals with transfers and secondments.  The introductory part of section 1 
contains a general statement of values as to the company’s expectations of its employees and reference to a “high performance 
organisation with a culture which promotes engagement and effective direct relationships with our employees”.  These and 
other matters of a similar kind in the Handbook can only be described as aspirational in nature. 

17 The health and safety section in section 1.1 refers to the critical importance of health and safety performance to the company 
and the expectations placed on employees in that regard.  Reference is made in section 1.1.1 to the company’s fitness for work 
policy.  It refers to employees agreeing to undergo various tests and to enable the company to receive results of such tests. 
Employees are required to attend fit for work and to ensure that approvals are sought from supervisors in relation to the taking 
of prescribed medications. Reference is made to employees being required to participate in drug and alcohol testing programs 
and to otherwise comply with the company’s fitness for work standards and procedures.  The fitness for work and drug and 
alcohol provisions generally reflects those contained in the fitness for work section of the Contract.  Section 1.1.3 refers to 
designated non-smoking areas and the requirement for employees to cooperate with the company’s policy. 

18 Section 1.1.4 requires employees to obtain relevant qualifications and licences applicable to their duties.  There is a 
corresponding provision in the Contract.  Likewise section 1.1.5 deals with clothing and protective equipment and specifies the 
equipment and clothing for site based and Perth employees.  An obligation to wear provided personal protective equipment is 
set out in the Contract.  Again obligations of employees under the “Code of Business Conduct”, also set out in the Contract, are 
referred to and explained.  Overall, the language used in this part of the section uses words of obligation such as “requirement 
of employment”; “you agree”; “you are required to attend”; “you must ensure”; and “you must notify”, amongst others. 

19 Section 1.2 deals with hours of work and provides for nominal hours of work and roster changes. This is broadly reflected in 
the Contract under the “Hours of work” heading. Separate provision is made for fly-in fly-out arrangements and for those 
employees affected by FIFO they are directed to their contract of employment for particular provisions.  The terms of the BHP 
Billiton Iron Ore car scheme are referred to in section 1.4. This refers to a requirement for employees to be competent and 
authorised to drive company vehicles and where an employee is provided with private use of a company vehicle, it must be 
approved in writing or in accordance with the contract of employment.  Reference is made to the supply of the company 
vehicle in Ms Rowley’s Contract.  There follows provisions dealing with the use of company equipment, travel on company 
business and the approach to media communications.  These latter provisions appear to be more for information purposes. 

20 The next area provides information in relation to workers’ compensation. This mainly refers to statutory workers’ 
compensation under State legislation. It appears to be more in the nature of an explanatory provision than anything else.  There 
follows a table setting out various categories of employment other than full time employees. These include casual, fixed term 
and part time. Under the various headings are references to benefits which apply to each category of employment, including 
remuneration, incentive payments, and leave entitlements etc.  There is no reference in the table to redundancy benefits.  
Something was made of this by the parties in their submissions, which I will return to later in these reasons. 

21 The final two provisions, dealing with secondments and employee transfers, explain the nature of these arrangements and 
generally refer to terms and conditions for both being set out in the relevant letter of employment document or transfer letter, 
as the case may be.  The provisions appear to be more of an explanatory nature and, in the case of a transfer allowance, is 
specifically referred to in Ms Rowley’s Contract. 

22 The next section, section 2, deals with benefits as an employee of the company.  The introductory paragraph is in the following 
terms: 

People are the foundation of BHP Billiton Iron Ore's success.  BHP Billiton Iron Ore value and recognise high 
performance.  BHP Billiton Iron Ore has a variety of employee benefits ranging from financial, leave, education 
assistance, salary sacrificing, preferred supplier arrangements, recognition and reward benefits, and other personal, family 
and community benefits.  Your contract of employment contains specific details of the benefits applicable to you. 
The following outlines some of these benefits in more detail. 

23 There follows reference to a number of matters including salaries, allowances and superannuation. The superannuation 
provision sets out rates of contribution by the employer and employee.  It also refers to choice of fund, both of which are dealt 
with in the Contract. These provisions appear to be explanatory in nature.  The eligibility to participate in the incentive 
program is also specified in this section.  With two exceptions, which I will deal with further below, it appears to largely reflect 
the terms set out in Ms Rowley’s Contract.  There is some further explanation as to the operation of the scheme. In relation to 
fixed term employees such as Ms Rowley, the Handbook specifies that fixed term employees must have a contract term of at 
least 12 months but does say, that where employment ends prior to the “incentive payment date” (which is 1 September each 
year) then an employee “may be eligible to receive a pro rata incentive payment.” Again, this was the subject of submissions 
which I will deal with later. 
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24 Reference is then made in the section to various leave benefits including annual leave, personal/carer’s leave, and long service 
leave. The long service leave section is headed “Entitlement” and is not covered by Ms Rowley’s Contract.  The provisions 
referred to reflect those set out in the relevant long service leave legislation.  Other forms of leave are set out in this section.  
Importantly, the Contract recognises this and says under the heading “Other Leave”: 

The Company also recognises leave for community service, jury service, defence force reserves and compassionate leave.  
Please see the BHP Billiton Iron Ore Staff Handbook, as amended from time to time, for details. 

25 The types of leave referred to in section 2 further includes unpaid leave, cultural leave, community service leave, jury service 
leave, defence force reserves leave and general reserves leave.  These provisions refer to eligibility to take leave on the 
grounds specified, as approved by BHP. For example, in the case of community service leave, it is provided that “Reasonable 
paid leave may be approved by your department manager for you to attend to State Emergency Service call-outs, blood 
donation, volunteer fire fighting or other community services.”  The provision further goes on to state: 

Additionally, if you are elected to local Government, a maximum of five working days paid leave is permitted per 
financial year for you to attend to relevant activities. 

26 None of these provisions are set out in the Contract and certainly, in the case of community service leave, use language of 
entitlement.  Similar, is the provision dealing with “Flexible work arrangements”, also not dealt with in the Contract.  These 
refer to arrangements for employees with dependent children, and time off in lieu.  Working additional hours is then dealt with, 
which enables an employee with departmental approval, to accrue time off in lieu of additional hours, to be taken at a later 
time. Again, this provision has the hallmark of a traditional entitlement that one may expect to find in an award or industrial 
agreement.  It was not contained in Ms Rowley’s Contract. 

27 Included also in section 2 are a number of provisions only relevant to permanent full time and part time employees such as a 
novated vehicle leasing scheme; an education assistance scheme; and education allowances for dependents. Again whilst not 
necessarily relevant to Ms Rowley’s case, the terms of these provisions have the language and appearance of entitlements, 
rather than provisions of an explanatory nature.  One provision applicable to Ms Rowley’s circumstances is her eligibility to 
participate in the BHP Employee Share Plan, by which employees may purchase company shares.  No reference is made to this 
in the Contract.  Furthermore, reference is made to annual leave travel assistance, which is contained in the Contract.  
However, the provision in this section, in addition to the base entitlement of two return economy class airfares for every 
completed year of site service, goes on to provide a further entitlement of one return economy airfare being advanced after six 
months site service. This is not contained in the Contract, and it is clearly couched in the terms of a benefit that may be availed 
of, and which would otherwise be applicable to Ms Rowley. 

28 Detailed provisions are then set out, under the heading “Criteria”, as to how the eligibility for annual leave travel assistance for 
the employee and dependents, will be applied. These provisions are a significant expansion of the relatively brief reference to 
annual leave travel assistance, set out in the Contract. This section then concludes with detailed provisions dealing with the 
company’s policy, and legislative entitlements to parental leave.  Whilst parental leave had no application to Ms Rowley’s 
employment, as she was employed on a “fixed term” contract, the provisions in the Handbook applicable are detailed, and refer 
to the eligibility for the “entitlement”, and the conditions set out in the company policy, which have application. 

29 The next section is section 3, which deals with “Our relationship”.  This section deals generally with appropriate standards, 
conduct and behaviour by employees in the workplace, and covers discrimination, harassment, bullying and victimisation.  
Reference is made to the BHP “Employment Equity Standard”.  In this section, whilst referring to relevant legislation on the 
subject matter, detailed provision is made for proscribed behaviours falling within these areas. A complaints procedure and an 
issue resolution process are also set out.  Notably, provision is made in this section for employees who breach the required 
standards of conduct and behaviour, to be subject to discipline up to and including summary dismissal. 

30 Section 4 is the most relevant for the purposes of these proceedings.  That section deals with types of “separation” of 
employees from BHP on various grounds, covering retirement, resignation and dismissal, including on the grounds of 
redundancy.  The first part of the section refers to what employees may receive on retirement and on resignation such as their 
outstanding benefits.  Other matters include exit interviews, notice required for termination and circumstances that may give 
rise to summary dismissal and unfair dismissal proceedings.  The most significant part of this section relates to redundancy.  
Because of its importance for the present matter, I set out the relevant provision in full as follows: 

4.6 Redundancy 
Where BHP Billiton Iron Ore no longer requires work of a particular kind to be carried out and there is no similar suitable 
alternative employment within BHP Billiton Iron Ore, or with another company within the BHP Billiton Group, it may be 
necessary to make positions redundant.  Such decisions will require the approval of the President of BHP Billiton Iron 
Ore.  Affected employees will be consulted as early as possible. 
Entitlements 
The following entitlements will apply to your current continuous period of employment if you are made redundant by 
BHP Billiton Iron Ore: 
• Payment in lieu: Regardless of actual notice given, a payment of three months in lieu of notice will be made. 
• Severance payment: Eight weeks pay, plus two weeks pay for each complete year of continuous service and pro rata 

for completed months of service.  Periods of unpaid parental leave, unpaid adoption leave or unpaid leave of any 
other type do not count as service when calculating completed years of service. 

• Leave 
• Annual leave: You will be paid any accrued annual leave entitlements not taken at the date of termination. 
• long service leave: You will be paid any accrued long service leave entitlement not taken at the date of 

termination. 
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• Superannuation: Payment will be made according to the appropriate rules of the superannuation fund. 
• Relocation: Reasonable relocation assistance will be provided for you and your dependants as follows: 

• Site based employees 
• Economy class air tickets, or the cash equivalent, for yourself and eligible dependants residing with you, to Perth 

or original point of hire within Australia. 
• Relocation and insurance of reasonable household and personal effects to Perth, or original point of hire within 

Australia, or to Perth or the new place of employment within Australia with another employer.  Full details of 
your relocation will be available from your local Human Resources Department. 

• Perth based employees (If BHP Billiton Iron Ore originally paid relocation costs on hiring) 
• Economy class air tickets, or the cash equivalent, for yourself and eligible dependants residing with you, to your 

original point of hire within Australia. 
• Relocation and insurance of reasonable household and personal effects to your original point of hire within 

Australia or the new place of employment within Australia with another employer.  Full details of your relocation 
will be available from your local Human Resources department. 

• Relocation assistance will only apply if you take the assistance within thirty (30) days of the date of termination.  If 
you are taking up new employment and you are not being relocated by your new employer, relocation assistance 
equivalent to the above may be available to your new place of employment. 

• Where a Contract of Employment has specific provisions for relocation, that provision will prevail.  No cash 
equivalent will be paid if the relocation assistance for personal effects and or a vehicle is not used.  Relocation costs 
will not be paid if a new employer accepts responsibility for transportation or other relocation arrangements.  
Reasonable time off from work will be granted to allow you to seek alternative employment. 

• If you have accepted a voluntary redundancy payment you may be considered for re-employment for up to two years 
from the date of termination.  Any offer for re-employment will require the approval of the relevant General 
Manager/Head Of and Human Resources Manager. 

Employees with service under mixed contracts of employment 
Where you have had mixed contracts of employment (ie full time and part time) then the following will apply: 

• The notice and severance payment will be based on the contract applicable at the time of redundancy.  The calculation 
of the severance payment will require converting the part time employment period to an equivalent full-time period, 
to determine the period of service applicable. 

31 The language of this part of the section, dealing with those items set out in bullet points is plainly referred to as “Entitlements”.  
The provision sets out not only the base payments that would be made to an employee made redundant, such as payment in lieu 
and severance payments, but also a range of other entitlements including relocation benefits.  It is of some significance to note 
that in relation to relocation benefits for Perth based employees, the redundancy provision in section 4.6 specifically refers to 
contracts of employment.  It is stated that where a contract of employment specifically provides for relocation, that provision 
will prevail over the relevant part of the Handbook.  Necessarily, it follows that where the contract of employment is silent, the 
relocation benefit, plainly expressed as an entitlement, will apply. 

32 BHP contended that an indicator of the non-application of the redundancy provision in Ms Rowley’s case was evidenced by 
the express inclusion of redundancy in contracts for permanent employees, an example of which was included in exhibit R2, 
which happened to be Ms Rowley’s husband’s contract.  The redundancy clause in the example expressly refers to the 
“benefits set out in the Company’s Staff Handbook (as amended from time to time)”. Thus it appears to be contemplated by the 
company, that in those cases where redundancy entitlements are expressly referred to in contracts of employment, the 
Handbook has a significant role to play as to what those entitlements are.  This matter was the subject of evidence from Mr 
Hoare that was objected to.  I deal with that matter a little later. 

Was the Handbook incorporated into the Contract? 
33 Subject to one objection just referred to, the parties did not adduce any further evidence for the purposes of determining the 

present claim.  They were content to rely upon the agreed statement of facts and the common ground in the particulars of 
application and answer. The parties submitted that the determination of the present dispute, as to Ms Rowley’s claimed 
entitlements, turns on a proper construction of the Contract.  Specifically, whether the relevant provisions of the Handbook 
were incorporated into it.  Ms Rowley contended that as she was not employed on a fixed term contract in the true sense, she 
was not precluded from receiving a redundancy payment on the termination of her employment, prior to the expiry of the 
nominated term, in the case where her position was made redundant. It was common ground that Ms Rowley’s employment 
was terminated on the ground of redundancy on 31 December 2012. This was about one year prior to the intended expiry of the 
Contract.  She did not receive any redundancy payments. 

34 In terms of the basis for the incorporation of the redundancy benefit, Ms Rowley relied heavily on the “Policies and 
Procedures” provision in the Contract set out above. In particular, emphasis was placed on the words “comply with” in the 
clause, when read with the relevant provisions of the Handbook.  These included the redundancy provisions, but also section 
1.9.  Section 1.9 is a table dealing with “Categories of employment other than full time”. It was submitted by Ms Rowley that 
there is no reference in the table to redundancy entitlements for any of the specified categories. That is, inferentially, there is 
no reference to redundancy entitlements for fixed term employees being an excluded benefit.  As to section 4.6 itself setting 
out the redundancy benefits, it was contended that there was nothing in this part of the section of the Handbook which draws 
any distinction between permanent employees and fixed term employees in relation to redundancy benefits. 

35 In argument, in both written and oral submissions, Ms Rowley relied heavily upon two decisions of the Full Court of the 
Federal Court in support of her argument as to incorporation. They are Riverwood International Australia Pty Ltd v 
McCormick (2000) 177 ALR 193 and Goldman Sachs JBWere Services Pty Limited v Nikolich [2007] FCAFC 120. 
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36 In Riverwood, the employee concerned was appointed by a letter of offer prescribing the terms and conditions of his 
employment. The letter of offer contained a sentence which stated that “You agree to abide by all company policies and 
practices currently in place, any alterations made to them, and any new ones introduced”. The case concerned a claim for 
entitlements to redundancy payments. There existed a “Human Resources Policies and Procedures Manual” containing a 
number of company policies and procedures, one of which related to redundancy.  The issue arising in this case was whether 
the terms of the Manual were incorporated into the employee’s contract, to give rise to an entitlement to redundancy payments 
on termination of employment.  A key focus in Riverwood was the sentence referred to above, containing the words “abide by” 
in the letter of offer.  At first instance, Weinberg J in McCormick v Riverwood International (Australia) Pty Ltd (1999) 167 
ALR 689 particularly at par 86, found in favour of the employee and as summarised in Ms Rowley’s written submissions, was 
particularly influenced by: 
(a) The fact that the letter made express reference to the “Company Policies and Practices”; 
(b) That the obligation on the employee to abide by the policy would make no sense if it did not create obligations on 

the employer; and 
(c) The contextual background including the fact that the respondent had a practise of making redundancy payments 

under the redundancy agreement. 
37 The matter went on appeal and the decision was upheld by a majority: Riverwood (per North and Mansfield JJ; Lindgren J 

dissenting). Ms Rowley referred in particular to observations of North J, where his Honour at par 106-107 said as follows: 
[106] However, the use of the expression “abide by” in relation to the manual is apt to embrace both compliance with the 
obligations imposed by the manual, and acceptance of the benefits conferred by the manual.  This duality of application 
follows from the primary meaning of the expression “abide by” given in the Macquarie Dictionary, 3rd ed, 1997, namely, 
“to accept and to continue to observe [an agreement]”. 
[107] The association of the expression “abide by” with the reference to the manual, essential characteristics of which 
have been analysed earlier in these reasons, suggest that the clause was intended to oblige Mr McCormick to comply with 
his obligations and also to signify that Mr McCormick had accepted an offer from Riverwood to the effect that it would 
comply with the obligations imposed on it by the manual.  Thus, the clause reflected the parties’ intention to offer and 
accept mutual obligations in accordance with the provisions of the manual.  The fact that the clause refers only to “You” 
is consistent with this construction.  While Mr McCormick agreed to abide by the manual, he was in part responding to 
Riverwood in that he agreed to accept its compliance with its obligations under the manual.  The phraseology of the 
clause was proffered by Riverwood.  Mr McCormick’s acceptance carried with it an acceptance of Riverwood’s offer to 
abide by the manual by conferring the benefits provided in the manual in favour of Mr McCormick. 

38 Ms Rowley also relied upon the observations of Schmidt J in Foggo v O’Sullivan Partners (Advisory) Pty Ltd (2011) 206 IR 
87 at par 119, where a similar conclusion was reached.  I note that in Foggo, it was also held that a term in the relevant contract 
for a bonus should be implied on the application of the “business efficacy test”, applying the principles in BP Refinery 
(Westernport) Pty Limited v President, Councillors and Ratepayers of the Shire of Hastings (1977) 180 CLR 266.  In reliance 
upon Riverwood, Ms Rowley contended that there is no material difference between the meaning of “comply with” in the 
Handbook and the meaning of “abide by” as considered in Riverwood.  Ms Rowley referred to dictionary meanings of “abide” 
and “comply” and drew attention to the similarity of meaning.  It is to be observed however, that Jessup J in Nikolich, rejected 
the contention that the concepts of “comply with” and “abide by” were the same.  His Honour agreed with the conclusions of 
Mansfield J in Riverwood at par 146, in this respect. 

39 In Nikolich, the issue was also whether policies and procedures of an employer were incorporated into a contract of 
employment.  In this case, the letter of offer of employment made no reference expressly to the policy documents concerned 
which were called “Working With Us”.  However, the letter did refer to “office memoranda and instructions” which the 
employee was required to “comply as applicable”.  At first instance, Wilcox J held that the letter of offer, construed in the 
context of the WWU Policy documents as a whole, led to the conclusion that the promises in the WWU Policy were terms of 
the employee’s contract of employment: Nikolich v Goldman Sachs J B Were Services Pty Ltd [2006] FCA 784 at par 247. 

40 In particular, Wilcox J at par 223 found that the WWU Policy “contained numerous provisions that purported to be promises 
made by [Goldman] or that purported to grant specific entitlements to employees.  Many of these provisions related to matters 
that one would normally expect to find covered by a contract of employment.” Furthermore, Wilcox J at par 246, said that the 
content of the WWU Policy “clearly purported to impose obligations on the employer, some, at least of which are obligations 
customarily found in employment contracts”.  The judgement of Wilcox J was upheld on appeal: Nikolich. 

41 As to the application of these authorities, Ms Rowley submitted that where, as in the present case, the relevant contract of 
employment refers to an employer’s policies and procedures documents, but does not expressly exclude them from having 
contractual effect, they have contractual effect. 

42 Having regard to the approach taken in Riverwood and Nikolich, Ms Rowley contended that the language used in the Contract, 
expressly referring to the Handbook, leads to the conclusion that it has contractual effect, even more compelling. It was 
contended that the Handbook, contains many provisions which place mutual obligations on both Ms Rowley and BHP. In 
particular, reference was made to sections 2 and 4 and it was submitted that many provisions in these sections of the 
Handbook, contain provisions which would normally be found in employment contracts. When referring to section 2, 
Ms Rowley submitted that this section of the Handbook contains extensive reference to financial benefits, leave and 
entitlements.  These provisions impose obligations on BHP to provide the stated benefits to employees. They are couched in 
language of obligation, being contractual in nature.  They refer in specific terms to various payments and leave benefits as 
entitlements. 
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43 In section 3, Ms Rowley submitted that again, these are expressed to refer to obligations on both Ms Rowley and BHP in 
relation to various proscribed forms of behaviour, involving discrimination, harassment, bullying, victimisation and the manner 
in which disputes arising in the workplace are dealt with. 

44 Ms Rowley specifically referred to section 4 and that part of the section referring to redundancy benefits.  She drew particular 
attention to the language in section 4.6 of the Handbook referring to “entitlements will apply” as containing language of a 
plainly contractual nature.  In relation to this provision of the Handbook, Ms Rowley submitted that it contains no distinction at 
all between employees on permanent contracts of employment or those on specified term contracts, such as Ms Rowley.  
Viewed objectively, Ms Rowley submitted that having regard to the terms of the Handbook, particularly the section containing 
the redundancy entitlements, in terms of the manner of its expression, the conclusion must be that where an employee is made 
redundant, regardless of their status, then BHP would be obliged to pay the redundancy benefits set out in the Handbook. 

45 Whether or not the Handbook was intended to subjectively be incorporated into Ms Rowley’s contract, was, on Ms Rowley’s 
submission, irrelevant to the conclusions that should be reached in this case. Similarly, any contention by BHP that it was 
never intended that maximum term employees be entitled to the benefit of the redundancy provisions of the Handbook, is also 
not to be taken into account. This submission was based on the principles set out in Codelfa Construction Proprietary Limited 
v State Rail Authority of New South Wales (1982) 149 CLR 337.  Codelfa is authority for the proposition that the subjective 
intentions of the parties, or extrinsic evidence as to a party’s intention, cannot, absent ambiguity, generally be taken into 
account. 

46 Finally, as to the incentive pay claim, it was not in issue that Ms Rowley performed to the required standards, as a result of her 
annual performance review in June 2013.  Ms Rowley relied on section 2.1.3 of the Handbook, where it is stated that a fixed 
term employee may be entitled to a pro rata incentive payment, where employment came to an end prior to the incentive 
payment date.  Ms Rowley submitted that given her sound performance and that she was terminated as a result of redundancy 
and inferentially, not for cause, a reasonable person in the position of BHP would exercise the discretion in her favour. 

47 In this respect Ms Rowley referred to principles of good faith imported into contracts.  She referred to cases where in reliance 
on these principles, employees have been awarded performance based bonuses in circumstances where it would be consistent 
with honest dealing and the purposes of the employment contract concerned: Silverbrook Research Pty Ltd v Lindley [2010] 
NSWCA 357; Macquarie International Health Clinic Pty Ltd v Sydney South West Area Health Service (2010) 15 BPR 
28,563; Cordon Investments Pty Ltd v Lesdor Properties Pty Ltd [2012] NSWCA 184.  Given the purpose of the incentive 
plan, being to reward good performance, it was contended that there was no good reason why Ms Rowley should not have 
received the benefit of it. 

48 For BHP, a number of submissions were made.  In order to determine whether the Handbook formed part of Ms Rowley’s 
Contract, either in its entirety or a part of it, involves an examination of the whole Contract and the factual context within 
which the agreement was made.  This involves an objective examination, having regard to what a reasonable person would 
have understood the terms of a contractual document to mean. This requires considering the text and the surrounding 
circumstances known to the parties, in conjunction with the purpose and object of the relevant transaction: Toll (FGCT) Pty 
Limited v Alphapharm Pty Limited (2004) 219 CLR 165; Maggbury Pty Limited v Hafele Australia Pty Limited (2001) 
210 CLR 181. 

49 As a general proposition, BHP submitted that it was simplistic to assert, as did Ms Rowley, that simply because the Contract 
did not state that BHP’s policies and procedures did not form part of the Contract, then they did. Whether the answer to the 
issue in this case is resolved in Ms Rowley’s favour, involves a mixed question of fact and law.  Furthermore, as to 
Ms Rowley’s reliance upon Riverwood and Nikolich, BHP submitted that those cases turned on their own facts and it is not 
appropriate to seek to transpose findings made in those particular judgements, and apply them to the circumstances of this 
matter. 

50 In particular, the Company contended that the relevant parts of the letters of offer of employment, which were decisive in those 
cases, were in different terms to Ms Rowley’s Contract in this case.  In the case of Riverwood, the reference to “abide by” in 
the employee’s letter of offer has a different meaning. BHP submitted that the meaning of “comply with”, referring to the 
policies and procedures in Ms Rowley’s Contract, is a narrower term than “abide by”.  Furthermore, in neither Riverwood nor 
Nikolich, did the relevant provisions in the contracts indicate any disciplinary consequences or set out a disciplinary purpose, 
which BHP contended is the case in this matter.  The company maintained that in the case of Riverwood, the relevant company 
policies and procedures documents mainly conferred benefits on the employee, which is not the case when one examines the 
terms of the Handbook.  It was submitted by BHP that when one examines the letters of offer considered in these two cases, 
they were written in “fairly general terms” and only covered the “bare essentials” of the employment relationship.  By way of 
contrast, in this case, the Contract is neither generalised nor “loosely drafted”, as was the view of Lindgren J, in dissent, in 
Riverwood. 

51 Leaving aside the comparison with Riverwood and Nikolich, BHP submitted that there are also a number of other factual 
differences which support the proposition that the Handbook does not have contractual effect.  BHP noted the provision in the 
Contract to the effect that Ms Rowley’s conditions of employment would be “in accordance with this letter of offer and the 
attached Staff Contract of Employment”.  The company submitted that this was a strong indication that the terms of the 
Contract were restricted to those two documents only.  It was further contended by the company that when one considers the 
language used in the Handbook, it is often expressed in terms of providing guidance and advice to employees and further 
explaining administrative procedures and co-existing terms and conditions of employment. 

52 Furthermore, according to BHP, there is nothing in the Handbook to suggest in express terms, that it was intended to bind the 
company contractually.  Given that the content of the Handbook often involves explanation, clarification and duplication of 
conditions already set out in the Contract, objectively considered, it could not have been the intention of the parties to in effect 
repeat the terms of the Contract, or many of them, in the Handbook, so the submission went.  Specifically in relation to the part 
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of the Contract dealing with policies and procedures relied upon by Ms Rowley, BHP submitted that the phrase “comply with” 
is more associated with imposing requirements, demands and conditions, rather than conferring entitlements or benefits by way 
of mutual obligation.  In particular, the company relied upon the observations of Jessup J in Nikolich at par 289, in this respect. 
This was particularly so, it was submitted, given the prevalence of the use of the “comply with” phrase throughout the 
Handbook.  On the company’s submission, this tended to confirm that objectively considered, the intention was to require 
compliance with the relevant provisions of the Handbook, rather than to confer contractual entitlements on an employee. 

53 In terms of the practise of the Company in relation to redundancy, whilst it was objected to by Ms Rowley, the submission was 
made that it is only in the case of permanent employees, and as an example, Ms Rowley’s own husband, where contracts of 
employment contain an express reference to redundancy entitlements. As noted above, a copy of Ms Rowley’s husband’s 
contract of employment was included in the agreed bundle of documents at exhibit R2.  It was further submitted that if it had 
been the objective intention of the parties to expressly incorporate the redundancy provisions of the Handbook into the 
Contract, then, as with leave entitlements, the Contract would have expressly referred to this.  The fact that it did not, is an 
indicator that such a provision does not have contractual effect. 

54 I pause to note that in relation to this submission however, it suffers the same fate as Ms Rowley’s submission in relation to the 
absence of an express term as to non-incorporation. The fact that the Contract did not, on the one hand, specify that the policies 
and procedures and the Handbook were to be taken as incorporated, nor that there was any express reference to it in a 
particular provision in the Contract, is not in my view, decisive either way. As the authorities make clear, the process of 
construction involves considering all of the relevant materials, including the surrounding circumstances and the purpose and 
object of the transaction entered into. 

55 A further submission was made that if, as contended by Ms Rowley, the effect of the policies and procedures provision in the 
Contract was to incorporate the entire terms of the Handbook, why was it then necessary to selectively refer to parts of it for 
example, in relation to leave? 

56 In terms of the effect of the construction of the Contract contended by Ms Rowley, the company also submitted that the 
consequences of a positive finding in Ms Rowley’s favour would have some absurd consequences.  Firstly, as a matter of 
general industrial principle, the purpose of a redundancy payment is to compensate for non-transferrable credits and the loss of 
permanent ongoing employment.  This is not a principle which would normally attract itself to fixed term or specified term 
employment. Secondly, if Ms Rowley’s contention was made good, a practical consequence would be that it may be more 
financially advantageous for the company to, depending upon the time prior to the expiration of a specified term, not declare a 
position redundant and effectively pay an employee who has no work to do.  Such a result on the company’s submission would 
be incongruous. 

57 In relation to the incentive payment claim, BHP contended that the ineligibility of Ms Rowley to this particular entitlement was 
relatively clear cut.  There was no issue taken by the company that Ms Rowley performed well and on the face of it, she would 
be entitled to participate in the incentive program.  The argument against her entitlement was simply that the terms of the 
Contract make it clear that if Ms Rowley was not employed as at 1 September, following the end of the financial year in which 
the claim to the incentive payment falls, then there is clearly no entitlement to payment.  It was not contested that these were 
the facts. 

58 Whilst it was acknowledged by the company that Ms Rowley relied upon the terms of section 2.1.3 of the Handbook, which 
conferred discretion on the company to pay a pro-rata incentive payment to a fixed term employee, the exercise of that 
discretion needs to be considered within the terms of the Contract as a whole.  As Ms Rowley clearly did not qualify in 
accordance with the express requirement of the Contract, then the terms of the Handbook cannot be used to override it in this 
case. 

59 As an alternative submission, BHP contended that even if it could be concluded that the provisions of the Handbook as to 
redundancy formed a part of the Contract that does not provide the final answer to her claim.  This is because, on the 
company’s submission, the table contained in the Handbook, which I have mentioned earlier in these reasons, expressly refers 
to which benefits apply to categories of employee, other than full time employees.  There is no reference in this table to 
redundancy pay for fixed term employees and casual employees.  It was submitted by the company that this was not an 
omission or an accident.  It is a deliberate exclusion and supports the notion that employees engaged on specified term 
contracts and casual employees, have no entitlement to redundancy pay. 

60 The resolution of the incorporation issue requires the Commission to apply established principles as to the interpretation of 
contracts. It also requires Ms Rowley, to establish her claim as a contractual benefit and that the benefit was denied.  Recently, 
in Amy Linetta Ferguson v TNT Australia Pty Ltd (2014) 94 WAIG 110, I considered the relevant principles in relation to a 
similar type of claim.  At pars 20-23 I said: 

            Relevant legal principles 
Contractual benefits claim 
20 On a claim made by an employee or a former employee under s 29(1)(b)(ii) of the Act, the onus is on the applicant to 

establish that the benefit claimed, was one arising under their contract of employment.  To establish such a claim, the 
claim must relate to an “industrial matter”, as set out in s 7 of the Act; the claim must be made by an “employee” as 
defined in s 7 of the Act; the benefit claimed must be a contractual benefit, as an entitlement under the contract of 
service; the subject contract must be a contract of service; the benefit must not arise under an award or order of the 
Commission; and the benefit must also have been denied: Hotcopper Australia Ltd v Saab (2001) 81 WAIG 2704.  To 
be “entitled”, to such a benefit, the employee or former employee must establish that the relevant benefit claimed 
arises under, by virtue of or pursuant to their contract of employment: Perth Finishing College Pty Ltd v Watts (1989) 
69 WAIG 2307.  Furthermore, the meaning of “benefit” has been defined broadly, to include any “advantage, 
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entitlement, right, superiority, favour, good or perquisite by the action of the employer in contravention of a provision 
of the contract of service”: Balfour v Travelstrength Limited (1980) 60 WAIG 1015. 

Interpretation of contracts 
21 The contemporary approach to contractual interpretation is to have regard to the meaning of a contractual provision 

that a reasonable person in the position of the parties at the time the contract was made, would have, in the context of 
the surrounding circumstances and the purpose and object of the transaction: Toll (FGCT) Pty Limited v Alphapharm 
Pty Limited (2004) 219 CLR 165.  This involves an objective assessment.  The subjective intention of the parties is 
not relevant: Pacific Carriers Ltd v BNP Paribas (2004) 218 CLR 451. 

22 The focus is on the text of the contract, which is to be given its ordinary and natural meaning.  There is no reason to 
depart from the ordinary and natural meaning unless the terms in question are unclear or ambiguous, or would lead to 
an absurdity or inconsistency: Australian Broadcasting Commission v Australasian Performing Right Association 
Limited (1973) 129 CLR 99.  Furthermore, it is not generally permissible to look to extrinsic material, unless there is 
some ambiguity in the terms of the relevant contract: Codelfa Construction Proprietary Limited v State Rail Authority 
of New South Wales (1982) 149 CLR 337 at 352 per Mason J. 

23 In cases where a contract contains an “entire agreement” clause, this generally prevents the conclusion that the 
contract may contain further express provisions or the existence of a collateral contract: MacDonald v Shinko 
Australia Pty Ltd [1999] 2 Qd R 152 per Davies JA at 156.  However, this does not preclude the implication of a term 
for example, of good faith and fair dealing: GEC Marconi Systems Pty Ltd v BHP Information Technology Pty Ltd 
(2003) 128 FCR 1. 

61 I would add that in ascertaining the objective intentions of the parties, in the case of a commercial agreement, where a clause is 
in dispute, the question to be answered is “what would reasonable business people in the position of the parties have taken the 
clause to mean?”: Schenker & Co (Aust) Pty Ltd v Maplas Equipment and Services Pty Ltd [1990] VR 834.  In Ferguson, a 
distinguishing feature of that case from the present matter was that the relevant contract of employment, whilst referring to 
policies and procedures of the company, contained an express exclusion to the effect that they were not intended to have 
contractual effect.  An issue also arose in that case, as to the meaning of “abide by”, which has been the subject of submissions 
in this case. As to this proposition generally, and its meaning and effect, I made some further general observations as follows: 

29 Whether an employer is to be taken to commit itself contractually to a particular policy in the workplace, is to be 
concluded from all of the circumstances and the context of each case.  I reject the proposition that an employer can 
only require an employee to observe a particular policy, as an obligation on the employee, with the consequence of 
disciplinary action if not complied with, only if, as a corollary, the employer must bind itself contractually to such a 
policy.  To so conclude, would be to completely disregard, and render almost nugatory, an employer’s right, as an 
incident of an employment contract, to require an employee to comply with lawful and reasonable directions, given 
by an employer, from time to time. 

30 In this case, the obligation on Ms Ferguson to familiarise herself with and “abide by” the policies and procedures of 
TNT, was an obligation the company was able to lawfully and reasonably impose on an employee.  If Ms Ferguson 
failed to do so, she may have been subject to disciplinary action.  Absent other indications in the letter of offer, or the 
Scheme document itself, it may also, consistent with cases such as Goldman Sachs JBWere Services Pty Limited v 
Nikolich [2007] FCAFC 120, and depending on the entire context, be open to conclude that the policies and 
procedures concerned created enforceable contractual obligations. 

31 However, in this case, unlike in Nikolich, and as in Yousif and Barker, there were clear indications in the contract 
documents that such policies and procedures did not have contractual effect.  The statement in the policies and 
procedures clause of the letter of offer, referred to above, is clear and unambiguous.  In my view, a reasonable person 
in the position of the parties could be in no doubt as to the meaning and intention to be gleaned from the policies and 
procedures clause in the letter of appointment.  Ms Ferguson’s evidence was she carefully read and understood the 
letter of offer and policies and procedures as outlined in the checklist of attachments.  This policies and procedures 
clause in the offer of employment is a fundamental barrier to Ms Ferguson’s claim for the recovery of a denied 
contractual benefit. 

62 Furthermore, I think there is much to be said, with respect, for the approach taken by Jessup J in Nikolich, that apart from the 
application of accepted principles of contractual interpretation, each case will largely turn on its own facts.  It would not be 
appropriate generally, to selectively isolate features of one case and seek to apply it to another, in order to obtain the same 
result. In this respect, in Nikolich, Jessup J said at par 287 as follows: 

I would have no difficulty following the approach which was taken in Riverwood.  That approach was to consider all the 
facts and circumstances surrounding the making of the contract in question, including the content of the documents which 
were controversial, for the purpose of considering whether the term contended for by the respondent had been established 
as a matter of inference.  Beyond that, I read Riverwood as a judgement which turned entirely on its own facts.  Little is to 
be gained, I consider, by picking apart the factual matrix in Riverwood with a view to lining up selected elements thereof 
with individual elements of the matrix in the present case thought to be corresponding in some sense.  Riverwood was 
decided the way it was because their Honours in the majority agreed with the trial Judge that the parties intended a 
particular provision to be a term of the contract of employment.  Necessarily, they arrived at that conclusion after 
considering every fact and circumstance that had the potential to assist in the process of inference.  It would be quite 
inappropriate, I consider, for a later court to seize upon individual elements of their Honours’ fact-finding reasoning as 
though, somehow, they would have some binding or even persuasive impact upon the fact-finding process in which it was 
itself engaged. 

63 I intend to adopt and apply the above principles to the determination of the present matter. 
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64 It is generally counter-intuitive, and contrary to established industrial principle, for an employee engaged on a fixed term 
contract basis, to be eligible to receive redundancy benefits. Employees engaged for a specified project or for a specified time, 
were excluded from the orders arising out of the seminal Termination, Change and Redundancy cases, heard by industrial 
tribunals in the 1980s.  The rationale for this being that it is only permanent employees who face the loss of non-transferrable 
credits, such as sick leave and long service leave, and the benefit of ongoing employment that permanency brings: 
Termination, Change and Redundancy Case (1984) 8 IR 34; Termination, Change & Redundancy Case (1984) 9 IR 115 
(supplementary decision). 

65 This principle, so well established in industrial law for some decades now, finds expression in legislation, for example in the 
National Employment Standards in Division 11 of Part 2-2 of the Fair Work Act 2009 (Cth).  Section 123(1)(a) of the FW Act, 
excludes the terms of Division 11 for employees “employed for a specified period of time, for a specified task, or for the 
duration of a specified season”.  The meaning of “specified period of time” has been considered in a number of cases in the 
late 1980s and early 1990s.  In Andersen v Umbakumba Community Council (1994) 126 ALR 121 the Industrial Relations 
Court of Australia considered the meaning of this phrase and von Doussa J, at 125-126 said as follows: 

A "specified period of time" is a period of time that has certainty about it.  A contract of employment for a specified 
period of time would be one where the time of commencement and the time of completion are unambiguously identified 
by a term of the contract, either by the contract stating definite dates, or by stating the time or criterion by which one or 
other end of the period of time is fixed, and by stating the duration of the contract of employment.  As the period of time 
is defined in this way, it is apt to refer to a contract of employment for a specified period of time as a contract of 
employment for a fixed term, although this is not the description used in the regulation. 
A contract of employment to run throughout a nominated number of days, weeks, or years would be a contract of 
employment for a specified period of time.  If the terms of the contract of employment, instead of identifying in this 
manner the period of time during which it is to run, provides that it is to run until some future event, the timing of the 
happening of which is uncertain when the contract is made, the contract will be for an indeterminate period of time. 

66 In Cooper v Darwin Rugby League Inc (1994) 57 IR 238 a contract of employment for a period of three years, was able to be 
terminated prior to that time by either party on the giving of notice.  The Court held that the contract was not one “for a 
specified period of time” (per Northrop J at 241).  Thus, applying this line of cases, on the face of it, Ms Rowley’s contract 
would not be regarded as one for a “specified period of time” for the purposes of TCR type provisions.  Had she continued in 
employment for a couple of more weeks than she did, BHP would have been obliged by statute to pay her redundancy pay 
when it made her redundant. 

67 Despite this however, the issue to be decided in this case, is whether the Contract incorporated at least the redundancy 
provision in section 4.6 of the Handbook.  On the view I take of this matter, it is not profitable, and a conclusion cannot be 
reached, as to whether the whole of the Handbook was or was not incorporated into Ms Rowley’s Contract.  In this case, and in 
contrast to the circumstances in Nikolich, the Handbook was not given to Ms Rowley at the time she received the offer of 
employment by BHP. The provision of the WWU document to Mr Nikolich, at the time of the offer of employment, was seen 
by Jessup J as a matter of some significance, in the conclusion that the relevant provisions of it were incorporated into the 
contract in that case. In this matter, Ms Rowley signed the “Acceptance of offer” section in the Contract on 11 December 2011.  
At par 6 of the amended notice of application, Ms Rowley said she was provided a copy of the Handbook when she 
commenced employment over a month later, on 16 January 2012.  Thus, it is open to infer that the content of the Handbook 
was not directly considered by Ms Rowley, as a part of her decision to accept the offer of employment by BHP. 

68 The next point to note is that in the “Acceptance of offer” box in the Contract, Ms Rowley agreed to be “bound by the Contract 
of Employment set out above”.  The Contract contained no reference to redundancy.  It did however, expressly refer to, and 
incorporate, provisions of the Handbook in relation to leave entitlements as specified on page 3 of the Contract.  By her 
signature, despite seemingly not having seen the Handbook at the time, Ms Rowley must be taken to have agreed to these 
provisions, as a matter of contract: L’Estrange v F Graucob, Limited [1934] 2 KB 394. 

69 It was a principal contention of BHP that the purpose of the policies and procedures clause in the Contract was for disciplinary 
reasons only. If this is accepted by the Commission, as the submission went, then Ms Rowley’s claim must fail.  I do not 
accept that this was the only purpose of the clause. This is because of at least two reasons.  Firstly, as noted above in par 11, 
the policies and procedures provision in the Contract refers in the first sentence, at least on one construction, to the policies and 
procedures of BHP on the one hand, and the Handbook on the other.  In the second sentence, the disciplinary consequences 
only make reference to a failure by the employee to comply with the policies and procedures.  No express reference is made to 
a failure to comply with the terms of the Handbook. The distinction between the two is drawn once again in the third sentence. 

70 Secondly, if that construction is not correct, and reference to the Handbook should be read as also having disciplinary 
consequences for non-compliance, despite the language used, the difficulty for BHP’s argument is that the Handbook, as 
outlined in some detail above, deals with many subject matters, not amenable to “compliance” by the employee, with 
disciplinary consequences if not complied with.  Indeed, a majority of the content of the Handbook refers to items of benefit to 
the employee only.  A minority, in particular sections 1.1 and 3.1, would seem on their face, to constitute provisions, non-
compliance with which by an employee, may give rise to some form of disciplinary response by the company. 

71 Thus, it is necessary to consider, as I stated in Ferguson, whether other factors are present, such as the content of the rest of the 
Contract, the terms of Handbook, or the circumstances in existence at the time the Contract was entered into, to lead to the 
conclusion that the obligation on Ms Rowley to “comply with” the relevant documents, went beyond a disciplinary purpose 
and had contractual implications. 

72 In this case Ms Rowley was made an offer of employment by letter of 29 November 2011. As noted earlier in these reasons, 
the letter contained an express provision to the effect that Ms Rowley’s conditions of employment would be in accordance with 
the letter of offer and the “attached Staff Contract of Employment”.  The particular paragraph in the letter of offer, also refers 
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to an attached “information package” and “relevant forms and general information”.  There was no evidence before the 
Commission as to what this material was.  However, as I have also noted above, the Handbook formed no part of the materials 
given to Ms Rowley at the time of the offer was made by the company.  Additionally, the Contract is not “loosely drafted” nor 
does it contain only the basics of an employment relationship, such as pay and leave entitlements etc.  The Contract is quite 
detailed and deals with a range of matters that one might expect to see in a contract of employment for a managerial 
appointment. 

73 Given the ambiguity in the policies and procedures provision of the Contract, I now consider whether the evidence of 
Mr Hoare, Manager, Employee Relations, should be taken into consideration by the Commission.  The relevant principle in 
this regard was stated by Mason J in Codelfa at 352 in the following terms: 

The true rule is that evidence of surrounding circumstances is admissible to assist in the interpretation of the contract if 
the language is ambiguous or susceptible of more than one meaning.  But it is not admissible to contradict the language of 
the contract when it has a plain meaning.  Generally speaking facts existing when the contract was made will not be 
receivable as part of the surrounding circumstances as an aid to construction, unless they were known to both parties, 
although, as we have seen, if the facts are notorious knowledge of them will be presumed. 

74 There was nothing before the Commission to suggest that the content of Mr Hoare’s evidence was known to both parties at the 
time the Contract was entered into.  Further, there was no suggestion that such matters were notoriously known, to give rise to 
a presumption in this respect. To have regard to Mr Hoare’s evidence would be to consider the views of and conduct of only 
one party to the Contract, at the time it was entered into.  Therefore, I do not place any weight on his evidence. 

75 As a general observation, it is notable in this case, that there exists considerable overlap between provisions in the Contract and 
the Handbook, over a range of subject matters.  In section 1, areas such as fitness for work; drug and alcohol provisions; 
qualifications and licences; and clothing and protective equipment are all dealt with in some detail in the Contract. The content 
of the Handbook in these areas, would appear to seek to explain and to expand upon, somewhat, on the content of the Contract.  
In the Handbook, reference to hours of work is also largely a repeat of the content of the Contract, although there is reference 
to notice to be given in the case of a change of roster, not mentioned in the Contract.  Additionally, employee transfers in the 
Handbook, refer in large part to the “Change of position or responsibilities” term of the Contract. 

76 In section 2 of the Handbook, the “Your Benefits” section refers to, in the introductory paragraph set out above, “Your contract 
of employment contains specific details of the benefits applicable to you.  The following outlines some of these benefits in 
more detail”.  The financial benefits in section 2.1 refer again, to matters set out in Ms Rowley’s Contract in relation to salary, 
allowances, superannuation and the incentive program. These provisions of the Handbook largely replicate the content of the 
Contract.  As to leave, these entitlements are dealt with somewhat differently in the Contract. Whilst annual leave, annual leave 
travel assistance, sick leave and public holidays are set out in the Contract, the Contract appears to incorporate the Handbook 
in relation to pro rata accrual.  Express reference is also made to the Handbook in relation to “Other Leave”, such as jury 
service etc. To the extent that express reference is made to the Handbook for these purposes, these provisions must be taken to 
be incorporated into the Contract.  As I have already mentioned above, much of the content of section 2 of the Handbook, 
contains material that would ordinarily be found in a contract of employment, award or industrial agreement, and is generally 
expressed in language of obligation and entitlement. 

77 The content of section 3, dealing with “Our relationship”, is largely not contained in the Contract.  The exception is the issue 
resolution process.  While some of this part of the Handbook refers to the requirements of some legislation, the “Standard of 
Conduct”, the “Complaints procedure” and the “Issue resolution” provisions, are referred to in language of rights and 
entitlements of employees. 

78 In section 4, dealing with “Separation”, reference is made to retirement and resignation. The introductory part appears to be of 
an informational nature.  Provision is made for relocation on resignation.  It provides for airfares and other assistance to 
employees recruited other than locally, and who work on a “remote site and resign”. The benefits specified depend on length of 
service.  Importantly, at the end of this provision is says in the last paragraph: 

Where a contract of employment or letter of offer has specific provisions for relocation, the provisions of the relevant 
contract or letter will prevail. 

79 This can only be reasonably construed as a clear indication that if the letter of offer or contract of employment is silent and the 
employee otherwise meets the criteria set out the employee would have an entitlement to the relocation assistance specified. In 
Ms Rowley’s case, the Contract did provide for relocation. 

80 The termination with notice provision states that employees will receive four weeks’ notice unless otherwise specified in an 
employee’s contract of employment.  Provision is made for additional notice for employees older than 45, which reflects 
statutory entitlements.  References to summary dismissal and to unfair dismissal do not confer any additional entitlement and 
are, of themselves, unremarkable. On the one hand, the degree of overlap may, in addition to the Contract, support BHP’s case 
that the Handbook is merely explanatory of and supplementary to the Contract.  However, it is also the case that the Handbook 
contains benefits not referred to in the Contract. Some provisions seem intended to be read together with an employee’s 
contract of employment.  As a general principle, in cases where there may be some overlap and even potential conflict between 
the terms of commercial documents, a court or tribunal will try to reconcile that overlap or conflict and give meaning and 
effect to them: Re Media, Entertainment and Arts Alliance; Ex parte The Hoyts Corporation Pty Limited (1993) 178 CLR 379 
at 386-7. 

81 Returning then to the controversial provision in section 4.6 regarding redundancy.  As I have already noted above, the heading 
“Entitlements” and the text below it, are expressed clearly in language of obligation.  Reference is made to “current continuous 
period of employment”.  It is not entirely clear what is meant by this provision.  One is left to infer that the draftsperson of the 
section may have had in mind the notion of “continuous service” as referred to in the various TCR cases dealing with this 
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matter.  However, it is not necessary to resolve this issue, as no argument was put by BHP that Ms Rowley was not 
“continuously employed” at the time that she was made redundant. 

82 In this case, there was no dispute that Ms Rowley’s position was made redundant by BHP about one year prior to the agreed 
end date of the Contract.  There is no distinction in the redundancy provision in the Handbook between full time, part time or 
fixed term employees. As to the submission by BHP that the Commission should not place much weight on this lack of a 
distinction between categories of employee for redundancy purposes, I consider this factor to be neutral.  In this context, the 
company submitted that the terms of section 1.9 of the Handbook, dealing with different categories of employment, draws a 
clear distinction between permanent and other classes of employment.  The summary of benefits set out in the table in section 
1.9, were said by the company to not be neutral, as an aid to interpretation. The fact that there is no reference to redundancy 
benefits for fixed term and casual employees was said by BHP to be a deliberate omission.  This was said to reflect and be 
evidence of the company’s contention that it does not provide redundancy benefits to fixed or maximum term employees. 

83 However, an examination of this table, in the context of the Handbook as a whole, reveals a flaw in this argument.  If this 
contention is correct, then it would equally mean that part time employees also have no entitlement to redundancy, in that there 
is no reference to it in the table for this category of employee.  But when one goes to section 4.6 on p 69 of the Handbook, 
there is set out a section dealing with employees who have had “mixed contracts of employment”.  This means periods of both 
full time and part time employment. The applicable benefit is to be based on the contract at the time of the redundancy.  If part 
time, the redundancy benefit will be based on the part time contract.  Plainly also, if an employee is full time at the point of 
redundancy, any period of employment that was part time, is to be taken into account. 

84 Further, as with the relocation provision in the Handbook, in section 4.6, provision is also made for benefits to employees for 
relocation, unless the contract of employment makes provision for the same, in which case it will prevail.  There is therefore 
another indicator that the Handbook provision in this regard is to be generally regarded as an entitlement. 

85 In this case, whether the relevant provisions of the Handbook were incorporated into Ms Rowley’s Contract at the time of her 
employment, involves considerations which are finely balanced.  On the one hand, there are a number of indicators that I have 
referred to above, which would suggest that provisions in the Handbook were not so included.  These include the specification 
in the letter of offer and the Contract that the contract of employment be confined to those documents. Further, is the fact that 
the Handbook was not provided to Ms Rowley at the time she received the offer of employment, and she only received it when 
she commenced employment. However, there are contraindications.  These include the fact that the Contract itself, expressly 
refers to the Handbook, at least in relation to incorporation of leave entitlements.  Furthermore, the content of the Handbook, 
as I have set out at some length above, contains many provisions, arguably the majority, setting out benefits to employees, 
rather than their obligations to the company. 

86 Importantly also, is that in most cases, these provisions of the Handbook referred to, are expressed in the language of 
entitlement and obligation.  Many provisions are those which one would find normally in a contract of employment, award or 
industrial agreement.  In this case, in contrast to Ferguson, having regard to all of the circumstances, the words “comply with” 
should be construed as imposing mutual obligations on the parties, consistent with “the premise that the contract was made in 
good faith with the object of at least potential mutual benefit by due performance”: McCormick per Weinberg J at par 74. 

87 From a consideration of all of the materials and evidence before the Commission, and for the reasons set out above, I have 
come to the view that the Contract did incorporate section 4.6 of the Handbook. Ms Rowley was entitled, as a contractual 
benefit, to the benefits set out in section 4.6 of the Handbook.  She was denied those benefits on termination of her 
employment.  An order should be made in her favour in relation to this aspect of her claim. 

Incentive scheme 
88 As to the claim that Ms Rowley should be paid a pro rata incentive payment, I am not persuaded that this claim should 

succeed.  The terms of the Contract in relation to participation in the incentive scheme is set out above.  It is clear and 
unambiguous.  Regardless of the fact that the decision to pay a bonus rests with BHP as a matter of discretion, a precondition 
was that Ms Rowley be in employment as at 1 September, in any year of employment.  Ms Rowley was not so employed as at 
1 September 2013 and thus, was not entitled to a pro rata payment for the 2012-2013 financial year. The Contract also makes 
explicit reference to employees who stop work prior to this time, not being entitled to a pro rata incentive payment.  

89 Given that section 2.1.3 of the Handbook provides for the possibility of a pro rata payment for those fixed term employees 
whose employment is terminated prior to the 1 September date, there is arguably some inconsistency between the Contract and 
the Handbook.  Also, the first paragraph of the Contract refers to “You must serve a minimum of three months in an eligible 
position”.  This seems at first blush to be inconsistent with the minimum fixed term contract period referred to in the 
Handbook. Nothing turns on this however, as Ms Rowley satisfied both service requirements. 

90 In my view, despite the content of the Handbook reference, given the plain language of the Contract, the company was not 
obliged to make an incentive payment to Ms Rowley. I do not accept the contentions of Ms Rowley that just because she may 
have met the minimum performance obligations, she would be entitled to an incentive payment.  As noted above, the Contract 
also makes it quite clear that the payment by BHP of an incentive bonus to an employee is at the ultimate discretion of the 
company. There was no breach of any implied obligation of good faith that may have been owed by BHP to Ms Rowley.  The 
company acted in accordance with the express terms of the Contract, the terms of which, by her signature at the time she 
accepted the offer of employment, Ms Rowley must have been taken to accept. 

Conclusion 
91 Ms Rowley is entitled to an order in her favour in relation to a redundancy payment.  The parties are directed to confer on the 

quantum of the payment to be made and advise my Associate within 14 days.  If no agreement can be reached the Commission 
will determine the matter. 
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2014 WAIRC 00317 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LEAHNE ROWLEY 
APPLICANT 

-v- 
BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 22 APRIL 2014 
FILE NO/S B 264 OF 2012 
CITATION NO. 2014 WAIRC 00317 
 

Result Order issued 
Representation 
Applicant Mr M Cox of counsel and with him Mr V Kakara Atchamah 
Respondent Mr R Wade of counsel 
 

Order 
HAVING heard Mr M Cox of counsel and with him Mr V Kakara Atchamah on behalf of the applicant and Mr R Wade of counsel 
on behalf of the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by 
consent, hereby orders – 

THAT the respondent pay to the applicant the sum of $61,319 on or before 5 May 2014. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2014 WAIRC 00331 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TROY DOUGLAS SEMMENS 
APPLICANT 

-v- 
TORAK PTY LTD TRADING AS PRESTIGE PRODUCTS 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 APRIL 2014 
FILE NO/S B 8 OF 2014 
CITATION NO. 2014 WAIRC 00331 
 

Result Application discontinued 
Representation 
Applicant Mr T D Semmens 
Respondent Mr S Edwards (as agent) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979; 
AND WHEREAS on 4 February 2014 a conference between the parties was convened; 
AND WHEREAS at the conclusion of the conference an agreement was reached between the parties; 
AND WHEREAS on 11 April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2014 WAIRC 00367 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GAVIN SHEARING 
APPLICANT 

-v- 
SOUL COMMUNIATIONS PTY LTD / B DIGITAL LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 5 MAY 2014 
FILE NO/S B 30 OF 2014 
CITATION NO. 2014 WAIRC 00367 
 

Result Application dismissed 
 

Order 

WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 

WHEREAS on the 30th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2014 WAIRC 00330 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHONA TOCOCK 
APPLICANT 

-v- 
SIMON JAMES PATTULLO - ACTON SOUTH EAST 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 APRIL 2014 
FILE NO/S B 35 OF 2014 
CITATION NO. 2014 WAIRC 00330 
 

Result Application discontinued 
Representation 
Applicant Ms S Tocock 
Respondent Mr S Pattullo 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 25 March 2014 a conference between the parties was convened; 
AND WHEREAS at the conclusion of the conference no agreement was reached between the parties; 
AND WHEREAS on 31 March 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), 
hereby orders:  
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 



560 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 94 W.A.I.G. 
 

2014 WAIRC 00298 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALLEN WEEDON 
APPLICANT 

-v- 
AUSTRALIAS FINEST BURGERS 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 11 APRIL 2014 
FILE NO/S U 56 OF 2014 
CITATION NO. 2014 WAIRC 00298 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 2nd day of April 2014 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of the conference the respondent sought time to consider its position; and 
WHEREAS on the 9th day of April 2014 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 

SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Surendran Selladurai Mr Mark Pitts Saturn 
Biotech Ltd 

B 104/2013 Chief Commissioner A R 
Beech 

Concluded 

 
 

CONFERENCES—Matters arising out of— 

2013 WAIRC 01048 
DISPUTE RE ALLEGED BREACH OF DISCIPLINE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2013 WAIRC 01048 
CORAM : PUBLIC SERVICE ARBITRATOR 

COMMISSIONER S J KENNER 
HEARD : TUESDAY, 26 NOVEMBER 2013 
DELIVERED : WEDNESDAY, 4 DECEMBER 2013 
FILE NO. : PSAC 41 OF 2013 
BETWEEN : THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA 

INCORPORATED 
Applicant 
AND 
DIRECTOR GENERAL, DEPARTMENT OF HOUSING 
Respondent 

 

Catchwords : Industrial law (WA) – Alleged misconduct of a Union member – Application for an interim 
order that the investigation process cease – Application for conference pursuant to s 44 of 
the Industrial Relations Act 1979 (WA) – Interim order would not satisfy the requirements 
of s 44(6)(ba) of the Act – Application for an interim order dismissed 
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Legislation : Industrial Relations Act 1979 (WA) ss 44, 44(6)(ba), 80E; Public Sector Management Act 
1994 (WA) ss 80, 80(c), 80A, 82A(3); Residential Tenancies Act 1987 (WA) s 12 

Result : Application for interim order dismissed 
Representation: 
Applicant : Mr K Rukunga and with him Mr M Shipman 
Respondent : Mr S Thackrah 
 

Reasons for Decision 
1 The Association and the Department of Housing are in dispute in relation to an allegation of misconduct which has been made 

against a member of the Association, Ms Hazelton.  The dispute relates to an allegation that Ms Hazelton sublet her 
Government Regional Officers’ Housing residence in Karratha to another person between August 2012 and April 2013. It is 
alleged that such conduct involved a breach of a tenancy agreement between Ms Hazelton and the Department; resulted in 
Ms Hazelton profiting from her tenancy; and additionally, involved Ms Hazelton concealing the arrangement from the 
Department. 

2 As a result of these allegations, the Department has notified Ms Hazelton that she may have committed a breach of discipline 
under s 80 of the Public Sector Management Act 1994.  The Association has made an application under s 80E of the Industrial 
Relations Act 1979 for a conference under s 44 of the Act, to deal with the dispute. The Association contended that not only 
are the allegations baseless, but additionally, because Ms Hazelton is a tenant under a tenancy agreement with the Department, 
the matter is one properly within the exclusive jurisdiction of the Magistrates Court under s 12 of the Residential Tenancies 
Act 1987. Accordingly, the Association seeks an interim order that the present investigation process cease.  Alternatively, the 
Association seeks a final order on the grounds that the allegations are baseless. 

3 These reasons for decision address the issue of an interim order sought under s 44(6)(ba) of the Act. 
4 At the compulsory conference, the Association asserted that the allegations made by the Department against Ms Hazelton were 

baseless. It was contended that Ms Hazelton permitted a close friend of long standing, to reside with her between December 
2012 and April 2013, to assist her friend at a time of difficulty. The Association contended that Ms Hazelton’s friend was 
never a tenant and there was no subletting of her property.  Whilst it was acknowledged that Ms Hazelton received some 
monies from her friend, Ms Hazelton denied it was in the nature of rent, rather reflected some money for household expenses 
and some other monies in respect of a private loan.  Moreover, the Association contended that the fact that Ms Hazelton had 
her friend staying with her over the relevant period was well known at the Departmental office in Karratha. 

5 In particular, the Association contended that as Ms Hazelton was a tenant of the Department under a written tenancy 
agreement, then any allegation as to subletting of the premises was a matter properly dealt with under the residential tenancies 
legislation. It was acknowledged that by cl 17 of the tenancy agreement, Ms Hazelton is not permitted to sublet the premises or 
assign her interests under the agreement. In short, the Association contended that the allegation of Ms Hazelton subletting her 
premises, had nothing to do with the employment relationship and is exclusively a residential tenancies matter.  Accordingly, 
the Association contended that the Department had no capacity to undertake an investigation or proceed with a disciplinary 
matter against Ms Hazelton on the facts. 

6 The Department contended that the allegations against Ms Hazelton can properly form the basis of misconduct allegations 
under s 80(c) of the PSM Act.  It was submitted by the Department that there is no prohibition on it proceeding to deal with the 
matter as it could pursue the matter as either a residential tenancy issue or an employment issue. It has elected to proceed under 
the PSM Act. The present stage of the matter involves an investigation to determine the facts.  The Department contended it is 
only once the investigation process has been completed, that there can be some further consideration by the Department as to 
the factual basis for the allegations. Until that time, the Department submitted that it would be inappropriate to take any steps 
to cease the disciplinary process. 

7 The Arbitrator has wide powers under s 44(6)(ba) of the Act to make such orders as will, in the opinion of the Arbitrator, 
satisfy the requirements of sub pars (i) to (iii) as the case may be.  Such orders are interim in nature and contemplate that there 
may be further conciliation or arbitration, or other steps taken to assist in the resolution of the matter in question.  

8 In this case, the Association effectively seeks the cessation of the disciplinary action on the footing that the matter involves the 
exclusive jurisdiction of the Magistrates Court in relation to a dispute solely dependent on a landlord and tenant relationship. 
There can be no doubt that in this case Ms Hazelton has entered into a tenancy agreement with the Department, a copy of 
which was annexed to the notice of application.  There is also no doubt, that Ms Hazelton is an employee of the Department. 
Whether or not the relationships of employer and employee on the one hand, and landlord and tenant on the other, are 
exclusive and independent, as contended by the Association, may well be a matter which requires to be determined.  On the 
other hand, the allegations themselves, without reaching any concluded view on the issue, may well be said to be capable of 
supporting allegations of misconduct under s 80 of the PSM Act. 

9 However, it is not necessary for me to yet reach a concluded view on any of these issues. At this stage of the proceedings, 
interim relief is sought by the Association, to effectively terminate the disciplinary process.  The difficulty with the orders 
sought by the Association at this stage of the proceedings is that if such an order is made, it will not be, in effect, an interim 
order as contended by the Association. It will in effect, be a final order, terminating the disciplinary process in its entirety. 
Such an order would not be made pending further conciliation or arbitration between the parties.  Nor could such an order 
enable conciliation or arbitration to resolve the matter in question, or lead to an encouragement of the parties to exchange or 
divulge attitudes or information which would assist in the resolution of the matter in question.  
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10 In that sense, in the context of the present matter, an interim order as sought would not, and indeed could not, satisfy the 
requirements of s 44(6)(ba) of the Act. 

11 Notwithstanding this however, Ms Hazelton and the Association, may, of course, agitate the issues raised in the application for 
interim relief, at the conclusion of the disciplinary process, and subject to its outcome, having regard to ss 80A and 82A(3) of 
the PSM Act.  In that sense, all of Ms Hazelton’s and the Association’s rights are preserved, if the outcome of the disciplinary 
process is ultimately challenged.  All of the arguments maintained by the Association at this stage can be put at a later stage of 
the proceedings. 

12 For these relatively brief reasons, I am not persuaded that the interim relief sought by the Association should be granted. 
Therefore, the application for interim orders is dismissed. 
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Order 
HAVING heard Mr K Rukunga and with him Mr M Shipman on behalf of the applicant and Mr S Thackrah on behalf of the 
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Result Discontinued by leave 
Representation 
Applicant Mr K Rukunga and with him Mr M Shipman 
Respondent Mr S Thackrah 
 

Order 
HAVING heard Mr K Rukunga and with him Mr M Shipman on behalf of the applicant and Mr S Thackrah on behalf of the 
respondent the Arbitrator, pursuant to the powers conferred on him under the Industrial Relations Act, 1979 hereby orders -  
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Public Service Arbitrator. 
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Applicant : Mr J Walker 
Respondent : Ms T Borwick 
 
 

Reasons for Decision 
1 The substantive claim in this matter is a dispute between the Union and the Minister regarding the proposed transfer of Prison 

Officers Clark and Ratten from Casuarina Prison to Hakea Prison. The dispute was the subject of an application under s 44 of 
the Industrial Relations Act 1979 (WA) for a compulsory conference, filed on 18 February 2013. 

The conduct   
2 Prison Officers Clark and Ratten were charged under Part X of the Prisons Act 1981 (WA) with negligence and carelessness in 

the performance of their duties in connection with the undertaking of a prisoner escort at Casuarina Prison. At a disciplinary 
inquiry held at the prison in December 2012, both officers were found to be negligent and careless in the performance of their 
duties.  A penalty of a suspension from duty without pay and other entitlements for a period of six working days was imposed 
on both officers.   

3 As a consequence of the charges being established, by letter of 22 January 2013, the then Commissioner of Corrective Services 
notified Prison Officers Clark and Ratten, that having regard to the nature of the incident concerned, both officers would be 
transferred from Casuarina Prison to Hakea Prison on the grounds of maintaining the good order and governance of the prison 
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under s 36(1) of the Prisons Act. The matter was placed in dispute by the Union. Both officers commenced an appeal against 
the findings under s 108 of the Prisons Act to the Prison Officers Appeal Tribunal. At a s 44 compulsory conference in 
early March 2013, it was agreed that Prison Officers Clark and Ratten would remain in their positions at Casuarina Prison, 
through the invocation of the status quo provisions of the then industrial agreement, pending the outcome of the appeal.  

The appeal  
4 The appeal was heard by the Tribunal on 16 August 2013. The Tribunal’s decision was delivered to the parties on or about 

6 September 2013. In its reasons, the Tribunal confirmed the findings of the Hearing Officer at first instance and the appeal 
was dismissed. The penalty imposed by the Hearing Officer was confirmed as appropriate.  The Commission has been 
provided with a copy of the reasons for decision of the Tribunal.  In short, without traversing the substance of the issues in 
great detail at this stage, the charges against the officers related to an allegation of negligence and carelessness in the 
performance of their duties under s 98(1)(c) of the Prisons Act, when transferring a high-risk prisoner from one section of 
Casuarina Prison to another.  It was found that the officers failed to remain vigilant and aware of the security implications of 
their actions.   

5 The relevant incident occurred on 21 February 2012 when the high-risk prisoner was being transferred within the prison.  The 
prisoner was initially being escorted by Prison Officer Clark. He was joined in the course of the escort by Prison Officer 
Ratten.  When moving through the administration area of the prison, at or about the Visiting Justice’s office entry, the prisoner 
had an unexpected encounter with another prison officer, Senior Officer Hogan, who was then located in that area.  The 
prisoner stopped at the Visiting Justice’s office door and spoke to Senior Officer Hogan.  It is important to note, that Senior 
Officer Hogan has been and remains the subject of threats from outlaw motorcycle gang members and, in particular, from the 
prisoner concerned, who is a known violent offender.  

6 The incident caused a significant level of concern and fear in Senior Officer Hogan. The evidence before the Hearing Officer, 
and considered by the Tribunal on the appeal, was that Senior Officer Hogan said he did not see any prison officers in close 
proximity to the prisoner, contrary to established procedures. This meant that no officer was able to effectively intervene in the 
event of an incident arising between the prisoner and Senior Officer Hogan.   

7 Independent witness evidence confirmed Senior Officer Hogan’s version of the events. The Tribunal confirmed that it was 
open to the Hearing Officer to reject the evidence of Officers Clark and Ratten, to the extent that it was inconsistent with that 
of the independent testimony.   

8 The Tribunal confirmed the Hearing Officer’s conclusions at first instance, that the allegations against the officers were 
serious, involving the transfer of a high-risk prisoner with a violent background, in a maximum security prison.  The Tribunal 
upheld the Hearing Officer’s finding that Prison Officers Clark and Ratten had failed to exercise appropriate control over the 
prisoner, contrary to established practices and procedures.  The Tribunal concluded that the actions of Prison Officers Clark 
and Ratten were at the upper end of the range for the particular offence with which they were charged and had the consequence 
of placing a fellow officer at risk. The Tribunal also noted the lack of remorse of Prison Officers Clark and Ratten, and 
concluded that the penalty was, in all the circumstances, appropriate and reflected the seriousness of the charges.   

9 The Tribunal also said that the “issue of deployment, imposed by the Commissioner, is a consequence of the outcome not a 
part of the sentence.” (Reasons for decision p 16). 

The proposed transfer 
10 Following the decision of the Tribunal, the Minister reissued its proposed transfer notice by letter of 1 November 2013. In the 

letter Mr Peach, the Assistant Commissioner Custodial Operations, refers to the outcome of the appeal before the Tribunal.  He 
advised Prison Officer Ratten that the Department intended to proceed with a management initiated transfer in accordance with 
cl 140 of the Department of Corrective Services Prison Officers Enterprise Agreement 2013.  Also noted in the letter is the 
Department’s view that such a transfer will meet its operational needs, including the requirement to maintain good governance, 
good order and security of the Prison under s 36(1) of the Prisons Act.  The proposed date of transfer to Hakea Prison was 
initially 9 December 2013 however, as a consequence of a further s 44 compulsory conference before the Commission on 
3 December 2013 the date has been extended to 16 December 2013.   

11 The present dispute no longer involves Prison Officer Clark.  As a consequence of a period of absence on workers’ 
compensation, Prison Officer Clark has resigned from his employment.   

12 The proposed transfer of Prison Officer Ratten to Hakea Prison continues to be opposed by the Union. That opposition was 
reflected in a further Dispute Management Procedure Form lodged under cl 175 of the Agreement. The Union maintains its 
position that the status quo continue to apply, such that Prison Officer Ratten’s proposed transfer not take place until the 
dispute is resolved. The s 44 compulsory conference held on 3 December 2013, failed to resolve the dispute between the 
parties through conciliation. The matter will now be referred for arbitration under s 44(9) of the Act.  In the meantime, in 
accordance with cl 174.5 of the Agreement, the Minister now seeks a lifting of the status quo, to enable the management 
initiated transfer of Prison Officer Ratten to proceed on 16 December 2013. The lifting of the status quo is strongly opposed by 
the Union.   

13 At the conference on 3 December 2013, given that the Minister sought the lifting of the status quo, and the timing of the 
proposed transfer, the Commission requested the parties provide written submissions in relation to whether the proposed 
transfer of Prison Officer Ratten should proceed in the interim, pending the hearing and determination of the dispute under 
s 44(9) of the Act. The parties have done so late yesterday and this morning. It is necessary to deal with this matter urgently. 

The parties’ contentions 
14 In the Union’s submissions, in summary, it was contended that the delay in the Tribunal hearing and determining the appeals 

was beyond the control of the parties and should not bear upon whether the status quo continues while the dispute is finalised. 
The Union submitted that the status quo provision of the Agreement in cl 174.5 is important as a means to maintain stability 
and assist in disputes being resolved amicably whilst proceedings are before the Commission.  The Union contended that the 
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confidence and trust in the dispute resolution process is important and the status quo provision of the Agreement plays a vital 
role in this respect.  It is only in rare circumstances, or where there is a clear case for doing so, that the status quo should be 
lifted, neither of which are satisfied in this particular case.   

15 The Union pointed out that Prison Officer Ratten has remained at and is performing well in his duties at Casuarina Prison since 
the dispute was brought before the Commission. There is no obvious prejudice or harm to the Minister for him to remain at 
Casuarina Prison, until such time as the matter is finally determined by the Commission.  On the other hand, the Union points 
to a severe prejudice to Prison Officer Ratten if he is required to forcibly transfer to Hakea Prison in the meantime. The Union 
contends that he will face significant stigma and humiliation, having been made the subject of a forced management transfer 
before the merits of the issue are finally determined by the Commission.   

16 Furthermore, whilst maintaining that Prison Officer Ratten’s proposed transfer is harsh, unfair and unjustified, the Union also 
refers to the potential for a significant deterioration in industrial relations between the parties at Casuarina Prison in the event 
that Prison Officer Ratten is forced to transfer to Hakea Prison. In this regard, the Union highlighted the importance placed by 
its members, not only at Casuarina Prison but throughout the Union membership, on the status quo provisions of the dispute 
resolution procedure, as providing a level of reassurance for Union members and delegates that the process of dispute 
resolution under the Agreement will be followed in an orderly fashion. The Union expressed the concern that if the proposed 
forced transfer of Prison Officer Ratten takes place, the trust and confidence in the dispute resolution process will be severely 
damaged.  It may result in industrial protest as a result.   

17 For the Minister, it is contended that the purpose of the status quo provision of the dispute resolution procedure in the 
Agreement is to enable the resolution of disputes or issues in such a way that will not damage the business of the employer. 
The Minister contended that by maintaining the status quo in this case, that objective will not be served. Furthermore, the 
Minister submitted that given the matter will now be referred for hearing and determination under s 44(9) of the Act, there is 
no longer an environment for further discussions between the parties which will be likely to resolve the issues in dispute.   

18 If the status quo is maintained, the Minister contended that it will be unfairly prejudiced by having imposed on it unreasonable 
conditions to maintain the good government, good order and security at Casaurina Prison, as it is required to do under the 
Prisons Act. The letter from the Acting Deputy Commissioner Adult Custodial to Prison Officer Ratten in February 2013 
indicated a loss of confidence in his ability to perform the inherent requirements of a prison officer at a maximum security 
prison.  In particular, concerns are raised in relation to Prison Officer Ratten’s ability to manage high-risk prisoners and make 
sound decisions without supervision. It is also submitted by the Minister that the maintenance of the status quo imposes a 
restriction on its right to exercise a management initiated transfer under cl 140 of the Agreement. It is also noted that the 
Tribunal has recognised that the proposed transfer is not part of the penalty imposed for the offence rather it is an outcome of 
it.   

19 Accordingly, the Minister requests that the status quo be lifted and that Prison Officer Ratten be transferred to Hakea Prison as 
proposed. 
   

Consideration 
20 The essence of the dispute is the exercise by the Minister of his right to undertake a management initiated transfer under 

cl 140.1 of the Agreement. The terms and effect of this provision of the Agreement are not necessary to traverse at this stage of 
the matter, as no doubt, that issue will be the subject of submissions in the proceedings referred for hearing and determination 
under s 44(9) of the Act.  

21 The Commission agrees with the decision of the Tribunal that the proposed transfer of Prison Officer Ratten is not to be 
regarded as an additional penalty arising from the proven charges under Part X of the Prisons Act. The proposed transfer is a 
separate issue, to be considered arising out of the conduct of the officer.   

22 The present dispute has quite a lengthy history and is now to be referred for arbitration. It is plain that by cl 174 of the 
Agreement (which is in materially the same terms as the dispute resolution procedure in the prior industrial agreement and 
award) it is a structured and orderly process by which disputes can be dealt with by the parties, and in the Commission, if 
necessary. I agree with the Union, that the integrity of the dispute resolution process under the Agreement is important.   

23 The provision for the status quo in the dispute resolution procedure in the Agreement is designed to enable steps in the 
procedure to be followed, without prejudicing either party’s position.  So much so is made clear by cl 174.3 which provides:   

174.3 The parties recognise that a decision must have occurred in order for a dispute or a Status Quo to be 
invoked.  The Status Quo existing before a dispute is notified is to continue whilst this procedure is 
being followed unless otherwise determined by the WAIRC.  The Status Quo should be used to create 
an environment for the discussions and settlement of disputes. 

24 It is also clear however, important though it is, that the status quo provision is not intended to be open ended and unlimited. In 
this respect, cl 174.5 of the Agreement provides as follows:   

174.5 The Status Quo shall lapse two (2) months after the last meeting held between the parties to this 
Agreement regarding the dispute. If the matter is referred to the WAIRC before the Status Quo lapses 
it shall continue unless so determined by the WAIRC. 

25 Therefore, it seems arguable, without finally determining the issue at this juncture, that the parties themselves have considered 
that a reasonable period for the overall resolution of disputes, and the maintenance of the status quo, has an upper limit of two 
months from the last occasion the parties confer to try to resolve a dispute. This does not however, necessarily apply to matters 
that have been referred to the Commission, as in the present case. 

26 Clause 174 of the Agreement also recognises that the Commission may terminate the status quo under cl 174(3) or cl 174(5), in 
an appropriate case.  I do not agree with the Union’s submission that it is only in rare cases where the status quo should be 
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departed from.  I do accept however, that a positive case must be made for the lifting of the status quo in a particular 
circumstance. The express reference in cl 174, to the Commission bringing the status quo to an end, without any reference in 
the clause to the specific circumstances in which that may occur, is a clear indication that it is for the Commission, in the 
exercise of its broad discretion, having regard to s 26(1) of the Act, to decide the matter.   

27 Whilst following the letter of proposed transfer of 1 November 2013 from the Department to Prison Officer Ratten, a dispute 
was lodged by the Union at Casuarina Prison, it is clear that this notification is an extension of the same dispute that has been 
on foot since February 2013. This was the subject of the s 44 compulsory conference application. In this context, it must be 
said that Prison Officer Ratten has had the benefit of the status quo since that time. As noted above however, a considerable 
portion of this time, has involved the Tribunal hearing and determining the appeal under s 108 of the Prisons Act.  It is 
accepted by the Commission that the Union has not unreasonably contributed to this delay. The Commission also accepts that 
the Minister has not unreasonably delayed his response to the Tribunal’s decision in its proposed transfer of Prison Officer 
Ratten to Hakea Prison.   

28 In the present case, the Commission must weigh in the balance a range of factors.  Important, is the obligation on the 
Superintendent of a prison to ensure the good governance, good order and security of a prison under s 36(1) of the Prisons Act.  
This involves a judgment to be made by the Superintendent of the prison concerned, in the exercise of powers delegated to him 
by the Chief Executive Officer of the Department under the Prisons Act. Also of importance, are the industrial rights and 
obligations of the parties under the Agreement. In particular, the terms of cl 174 in relation to the dispute resolution process, 
providing for the determination of disputes in an orderly fashion. Of significance is cl 174.6, that provides that no precipitous 
action will be taken by either party to a dispute, prior to or during the time of the dispute resolution process being followed.   

29 The Commission must also consider the terms of cl 174.5, which provides that once a dispute is referred to the Commission, 
“the status quo shall continue unless so determined by the WAIRC”. Importantly, are the terms of the Act, in particular the 
objects in s 6(a), (b), (c) and s 26(1)(a) and (c). Given the Commission’s jurisdiction and powers under the Act, and the objects 
of the legislation, any possible deterioration in industrial relations between the parties, that may directly affect the employer 
and employees concerned, and may impact on the broader community, in the context of the operations of the corrections 
system in this State, is a matter of considerable weight for the Commission to take into account. In this respect, the 
Commission takes note of the submissions of the Union, that are seemingly confirmed, at least in part by the Minister, of the 
prospect of a significant deterioration in industrial relations at Casuarina Prison, if the status quo is not maintained, pending the 
final determination of the dispute. 

Conclusion   
30 Having considered all of these factors, the Commission has reached the view that to remove the status quo at this stage of the 

matter, based on what is before the Commission presently, would be contrary to maintaining good industrial relations between 
the parties to the dispute. Such a decision, of course, is not indicative of the ultimate determination of the matter under s 44(9) 
of the Act. Accordingly, the status quo will remain until the final determination by the Commission of the issues in dispute. 
Given the nature of the issues raised in the dispute, and the time taken for it to reach this stage, for the reasons outlined above, 
the Commission will expedite the hearing of the matter in the early New Year.   
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AND DUTIES AS SUCH TO THE DIRECTOR GENERAL OF HEALTH 
Respondent 



94 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 567 
 

 

CatchWords : Public Service Arbitrator – Matter referred for hearing and determination pursuant to s 44 – 
Permanent appointment – Level of classification – Fixed term contracts – Modes of 
Employment policy – Public Sector Standards – Employment Standard – Operational 
Directives – Health Professionals Work Value Review – Consent Order [2002] WAIRC 
06639 

Legislation : Public Sector Management Act 1994  s 3, s 34  Public Sector Standards, Employment 
Standard 

  Public Sector Management (Breaches of Public Sector Standards) Regulations 2005 
  Modes of Employment Policy  Department of Consumer and Employment Protection, 21 

May 2001  cl 5, cl 6, cl 8 
  Operational Directive OD339/11 
  Operational Directive OD0386/12 
  Operational Circular OP2103/03 
  WA Health Services Union – PACTS – Industrial Agreement 2011  cl 9, cl 9.1(a), cl 9.1(c), 

cl 9.1(d) 
Result : Application granted in part 
Representation: 
Applicant : Ms C Drew 
Respondent : Mr M Aulfrey of counsel and Mr J Ross 
 

Case(s) referred to in reasons: 
Hospital Salaried Officers Association of Western Australia (Union of Workers) v Metropolitan Health Service Board [2002] 
WAIRC 06639 

Reasons for Decision 
1 The matter referred for hearing and determination is as follows:   

1. The applicant says that: 
(a) Ms Jan Mountford, Ms Brigitte Tampin and Ms Jennifer Persaud (the employees) have been 

employed by the respondent on contiguous fixed term contracts of employment undertaking the work 
of Advanced Practice Physiotherapist at Level P4. 

(b) The positions are properly ongoing and the employees are entitled to have a reasonable expectation of 
those positions being ongoing. 

(c) The employees were engaged in those positions through a competitive merit selection process, 
however, the absence of clear evidence of such a process ought not to be an impediment to their being 
permanently appointed to such positions. 

(d) The respondent ought to permanently appoint the employees to such positions in accordance with 
clause 9.1(c) of the WA Health Services Union – PACTS – Industrial Agreement 2011 and that their 
permanency be granted pursuant to their fixed term contracts, at Level P4. 

(e) That the positions occupied by the applicants are properly classified at Level P4. 
2. The applicant seeks orders: 

(a) THAT the employees be permanently appointed to the positions pursuant to their fixed term contracts 
at Level P4. 

(b) THAT the positions occupied by the employees are properly classified at Level P4. 
3. The respondent says that: 

(a) The employees have been correctly employed on fixed term contracts, but says their initial 
employment at Level P4 was improper.  There was no intention or expectation created that they 
occupied permanent positions; there was also no legitimate capacity or authority in the relevant 
decisionmaker/s for the employees to ever be employed at Level P4. 

(b) The positions are appropriately classified at Level P3 and the applicant has not demonstrated a 
significant net addition to work value over and above that recognised in the review of health 
professional positions dealt with in application P 18 of 2003. 

4. The respondent objects to the orders sought and seeks an order that the matter be dismissed. 
2 The parties have prepared a Statement of Agreed Facts and have filed a substantial number of agreed documents.  Witness 

evidence has been received from Ms Janice Mountford, Senior Physiotherapist (Advanced Practice), Department of 
Neurosurgery Spinal Clinic, Sir Charles Gairdner Hospital (SCGH); Dr Brigitte Tampin, Senior Physiotherapist (Advanced 
Practice Physiotherapist), Physiotherapy Department, Neurosurgery Spinal Clinic, SCGH; Mr Ian Cooper, Head of Department 
of Physiotherapy, SCGH; Mr Jeffery Tapper, former Head of Department of Physiotherapy, SCGH; Mr Dan Hill, Secretary of 
the applicant Union; Dr Charles Roger Goucke, Staff Specialist for the Departments of Anaesthesia and Pain Management, 
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SCGH; Professor Neville Knuckey, Head of Department of Neurosurgery, SCGH since 1995 and since 2003 concurrently 
Director of Neurosurgical Service of WA; Mr Gerard Hardisty, Orthopaedic Surgeon, Department of Orthopaedics, North 
Metropolitan Health Service; Mr Alan Reubenson, Director of Clinical Education (Physiotherapy), Curtin University; 
Ms Louise Giglia-Smith, Advanced Practitioner Physiotherapist, Physiotherapy Department, North Metropolitan Health 
Service; Ms Jennifer Persaud, Advanced Practitioner Physiotherapist, Physiotherapy Department, SCGH; Ms Karen Lennon, 
Acting Head of Department of the Physiotherapy Department of SCGH in 2008/9;  Mr Richard Charles Clark, Senior 
Development Officer, Department of Health; Dr Amanda Ling, Executive Director, SCGH; Mr John Holland; Mr John Little 
Ross, Principal Industrial Relations Consultant, HIRS; and Mr Jeremy Sheppard, Senior Industrial Relations Consultant, 
WA Health Industrial Relations Service.   

3 The industrial instrument applying to the employment of the specified calling of Physiotherapist in the public health system is 
currently the WA Health – Health Services Union – PACTS – Industrial Agreement 2011 (the Agreement).  It is agreed that the 
employees concerned are public sector employees and are not public service employees (Public Sector Management Act 1994 
(WA) s 3 and s 34).   

Background 
4 In 2006, there was great emphasis on reducing patient waiting lists.  Senior members of the Department of Physiotherapy at 

SCGH promoted a new model of care which had had success in the United Kingdom.  This involved a highly experienced and 
qualified physiotherapist undertaking a clinic to manage referrals to particular specialists from general practitioners, so as to 
enable patients who would otherwise have to wait a significant period to see the specialist to be ‘triaged’, diagnosed, and a 
treatment pathway determined.   

5 A trial of this model was established involving patients referred to the Division of Neuroscience, Department of Pain 
Management, for a medical opinion regarding spinal pain disorders.  This was to be a trial for three months and funding, 
available for projects aimed at reducing waitlists, was obtained for this trial period.   

6 Due to the short timeframe available to get the project underway, Mr Tapper and Mr Cooper needed to quickly identify and 
engage appropriate senior physiotherapists to undertake the clinic.   

7 Ms Mountford was one of three such physiotherapists each engaged on part-time, fixed term contracts for the trial period.  
Ms Mountford commenced on 11 April 2006.  She continues, to this day, on fixed term contracts of approximately six months’ 
duration.   

8 In 2009, one of the physiotherapists in the Pain Management role resigned, and following a call for expressions of interest, 
Dr Brigitte Tampin was engaged, also on a fixed term contract of approximately six months duration on a part-time basis.  She, 
too, continues today on a fixed term contract.   

9 Soon after the Pain Clinic trial was established, in late 2006, a similar role was established in the Orthopaedic Clinic, also on a 
trial basis, utilising outpatient reform funding.  Following a call for expressions of interest, Ms Jennifer Persaud was engaged 
on the first of a series of fixed term contracts.   

10 As the roles were temporary, at least initially, according to Mr Tapper, a judgment call was made as to the appropriate level of 
classification rather than await the lengthy process of having a classification determined by the Classification Review 
Committee (CRC).  As there was no formal position for the employment, the vacant position of Deputy Chief Physiotherapist 
at Level 9 (P4) was utilised.  None of the officers concerned actually performed the role of Deputy Chief Physiotherapist.   

11 The formal approval to create the positions of Advanced Practice Physiotherapist (APP), and to fill the vacant positions was 
given on 23 May 2010 and 3 June 2010 respectively, subject to the classification level being determined.  The classification 
assessment report and related documentation was submitted to the Whole of Health CRC, the respondent’s peak 
reclassification body on 3 August 2012.   

12 On 31 January 2013, the Whole of Health CRC finalised the creation of the APP position, determining the classification as 
Level P3.  The position was formally created on 31 January 2013.  Application PSAC 2 of 2013, which led to this matter, was 
filed on 19 February 2013.   

13 On 12 April 2013, the Health Services Union lodged supplementary material with the Whole of Health CRC requesting 
reconsideration of the level of classification to P4.  The Whole of Health CRC reconsidered the classification of the position, 
confirming the level as P3 in August 2013.   

ISSUES AND CONCLUSIONS 
Terminology 
14 It was clear from the beginning of the hearing that the employees concerned in this matter are not familiar with the intricacies 

and terminology relating to the formal creation of positions, the determination of classification levels and appointment of 
individual officers to permanency.  This is to be expected – they are highly experienced and qualified physiotherapists, not 
human resource management personnel.  There was confusion or a lack of clarity as to the distinction between a position being 
formally created (that is, becoming what was often referred to as a permanent position) and an employee being granted 
permanent appointment as opposed to being on a fixed term contract.  For the purposes of this decision, I will refer to the 
position of APP being created and to whether the individual employees ought to be granted permanency in their employment.   

15 There are three separate and distinct steps involved in the issues the subject of this matter;  firstly, the formal creation of the 
position, secondly, the determination of classification and finally, conversion to permanency of individuals in those positions.  
The employer has decided to formally create the position and has done so, therefore that matter does not need to be addressed.  
I will deal with conversion to permanency next, and lastly the level of classification.   

(1) Conversion to Permanency  
16 The applicant seeks that Ms Mountford, Dr Tampin and Ms Persaud be permanently appointed to the APP positions which 

have now been formally created.  They say that their circumstances meet the criteria set out in the Modes of Employment 
Policy and the terms of the Agreement, as well as on the basis of fairness.  Each of the employees was engaged initially on a 
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fixed term contract and they have continued to be employed on fixed term contracts of approximately six months’ duration up 
to now.  No permanent appointments have been made pending the outcome of this matter.   

17 The evidence demonstrates, and I find, that each of the employees continued to undertake work and to make appointments with 
patients and book periods of leave for periods going beyond the particular contract.  There were times when they continued to 
work following the expiration of a particular contract, in anticipation of receiving the next contract.  They often received and 
signed their contracts after the commencement date of the particular contract.  For Ms Mountford, this has been going on for 
eight years, for Dr Tampin and Ms Persaud for five years.   

18 In considering whether permanency should be awarded, it is appropriate to look at the terms of the industrial instruments 
which apply and to any other subsidiary legislation and policies and procedures.   

19 The Agreement sets out that subject to the provisions of cl 9 – Contract of Service, ‘the employer may employ employees on 
arrangements that are most appropriate in the circumstances’ (cl 9.1(a)) and that ‘the employer undertakes to employ 
employees on a permanent basis wherever possible’ (cl 9.1(c)).  Clause 9 is to be read in conjunction with the Consent Order in 
PSAC 15 of 2000, however, the Consent Order does not become a provision of the Agreement (cl 9.1(d)).   

20 The Consent Order ([2002] WAIRC 06639) requires the Public Health Sector agencies employing fixed term contract 
employees to review the positions occupied by employees and ‘where the positions are not related to a finite project or task 
then the agencies shall take steps to fill the position in accordance with the requirements of the Modes of Employment Policy 
issued by the Department of Consumer and Employment Protection in May 2001’ (cl 4).   

21 Clause 5 sets out a two-step process for determining which positions come within the scope of this arrangement.  Step one 
requires a review of the history of the fixed term contract employee prior to the expiry of the current fixed term contract and 
where the position was clearly related to a finite project or task, to exclude the employee from further consideration.  Step two 
applies to those employees not excluded in step one.  The criteria require consideration of the employment history as to 
whether:   

(a) they have been continuously employed on a fixed term contract of service, or continuously rolled over on fixed 
term contracts, or employed on a series of fixed term contracts interspersed with periods of ongoing 
employment for which there is no formal documentation; at the same level performing substantially the same 
duties and by the same employing authority, for 12 months or more; 

(b) the position is a genuine ongoing position; and  
(c) the record of employment indicates that the position was filled by an open competition process at some stage for 

at least one of their fixed term contracts.  (Clause 5) 
22 If all of the criteria at step two are fulfilled, the employment of fixed term contract employees is to be confirmed as permanent 

(cl 6).   
23 The Public Sector Standards under the Public Sector Management Act 1994 (WA) are to be followed, including that the 

position is filled by open competition and the Modes of Employment Policy must be adhered to otherwise the employee cannot 
be confirmed as permanent (cl 8).   

24 The Consent Order also sets out the following relevant definitions:   
Continuously employed:   
means employees who have had ongoing unbroken employment with the same employing authority and a reasonable 
expectation of an ongoing relationship.  Periods of absence corresponding to periods of accrued annual leave and sick 
leave entitlements would not be considered a break in service.   
External funding: 
Means where funding for a project is clearly outside the consolidated fund or an intra agency grant, eg. Federal or private 
sector grants.  However, where external funding has been consistent on a historical basis and it can reasonably be 
expected to continue, the agency shall assess the percentage of fixed term employees that fulfil the criteria set out above 
that can be converted, subject to the agency’s operational needs and the expectation of continued funding… 
Open competition:   
Is met where the position is advertised as widely as appropriate and selection followed a merit-based assessment of skills, 
knowledge and abilities with the process being transparent and capable of review.   
Project: 
Covers all situations where work is of a finite nature including staff employed;  

• for seasonal work;  
• on work which is substantially externally funded including multiple external funding;  
• where employment is purely to cover a defined fixed period of leave of an existing employee;  
• workers compensation absence; 
• on a contract basis for the period of a project or multiple projects.   

25 I note that while the Consent Order does not become a provision of the Agreement, it is an Order of the Commission and is to 
be complied with.  The Modes of Employment Policy (the Policy) dated 21 May 2001 sets out ‘a framework for the conversion 
of entry-level contract officers to permanent status and future management of fixed term contracts in the public sector’ (Agreed 
document 2.3).  The Policy notes, amongst other things, that ‘Agencies should employ staff on arrangements most appropriate 
for their particular needs’.  It sets out circumstances under which fixed term contracts are appropriate, including for ‘work on 
projects with a finite life, where funding is not guaranteed past a certain date’.  Under the heading of ‘Guidelines’ it sets out 
that ‘[p]ermanent employment should be used unless work is required for a specific task that has a limited duration or for 
which only short term funding is available.’   
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26 The Public Sector Standards under the Public Sector Management Act 1994 (WA) include the Employment Standard, effective 
21 February 2011.  The respondent’s Operational Directive, OD339/11 (Agreed document 1.6) sets out that the Recruitment, 
Selection and Appointment Policy and Procedure was ‘developed to reflect changes to the Public Sector Management Act 1994 
that pertain to the regulation of public employment.  The changes include the introduction of the Commissioner’s Instruction 
Employment Standard…’.   

27 The Employment Standard establishes four principles to be applied in this process.  The two most relevant are the Merit 
Principle and the Transparency Principle.  The Merit Principle is to be used when making employment decisions based on 
merit.  ‘Merit usually involves the establishment of a competitive field’ of candidates.  A Competitive Field includes ‘more 
than one person who meets the requirements of the vacant position; competitive fields are generally achieved through the 
advertising of a vacancy’.   

28 The next relevant principle is the Transparency Principle which requires decisions to be transparent and capable of review.  
The Commissioner’s Instruction on Employment Standard:  Questions and Answers of May 2011 says that this means that 
‘processes undertaken and decisions made can withstand independent scrutiny ... agencies should ensure that clear and concise 
documentation explaining the process and how the final decision was made is available’ (Agreed Document 1.3).   

29 Public Sector bodies need to advertise, but there are circumstances where this need not occur.  For example, the Operational 
Directive contains a flow-chart setting out options of advertising and non-advertising.  If it is considered that advertising is not 
appropriate, then a request needs to be made to HCN.  Acting, secondment and fixed term contract opportunities of less than 
six months, where there is no likelihood that these opportunities will be extended, are circumstances where advertising may not 
be relevant.   

30 Where the authorised delegate is satisfied that advertising will not attract a competitive field due to the specialist nature of the 
position, is another.  The authorised delegate in these circumstances is the Chief Executive of the respective Area Health 
Service (Agreed Document 1.6, 8).   

31 Therefore, in determining whether Ms Mountford’s, Dr Tampin’s and Ms Persaud’s employment ought to be converted from 
fixed term contracts to permanency, I find that the criteria set out in the Consent Order, supplemented by the Modes of 
Employment Policy, and the Operational Directive OD339/11 informed by the Employment Standard, set out appropriate 
criteria and definitions.  The criteria relevant to this matter include:   

1. Continuous employment through a series of fixed term contracts, interspersed with periods of ongoing 
employment for which there is no formal documentation; at the same level performing substantially the same 
duties, for 12 months, or more;  

2. Continuous employment includes ‘a reasonable expectation of an ongoing relationship’; 
3. The position is a genuine ongoing position; 
4. The position was filled by an open competition process at some stage; 
5. Open competition means the position being advertised as widely as appropriate and selection followed a 

merit-based assessment of skills, knowledge and abilities, with the process being transparent and capable of 
review, that is, ‘the processes undertaken and decisions made can withstand independent scrutiny.’   

Ms Mountford’s Recruitment 
32 Mr Cooper contacted the Schools of Physiotherapy at Notre Dame and Curtin Universities to alert them to the opportunity for a 

suitably qualified physiotherapist to assist with the initial trial, for three months, of the Pain Clinic role (exhibit A5 [8]).  
Mr Cooper says Mr Tapper contacted Senior Physiotherapists in all metropolitan hospitals, and the opportunity was also 
circulated to all physiotherapy staff at SCGH, which at the time was approximately 58 FTEs.   

33 Mr Tapper says that ‘[d]ue to the short time frame for wanting an appointee and the short duration of the contract, the 
successful applicant was sought via a ‘head hunting’ approach whereby suitably qualified staff around Perth were contacted via 
phone to explain the position and invited to forward an expression of interest.  There was more than one interested candidate’ 
(exhibit A3 [4]).   

34 There was no formal interview process.  Ms Mountford said she had an informal interview with the Head of Pain Management.  
There are no records of the recruitment process.  Ms Mountford commenced a three and a half month contract on 
11 April 2006 and has, as noted earlier, continued since then on contracts of six months or less until now.  There is no evidence 
that she has, since early 2006, been required to submit an application or expression of interest in respect of these contracts.   

Dr Tampin’s Recruitment  
35 In 2009, Dr Tampin was told by Ms Mountford that one of her colleagues had resigned and that Karen Lennon, then Acting 

Head of Department of Physiotherapy, was seeking expressions of interest for a 0.2 FTE at the Neurosurgery Spinal Clinic.  
Ms Lennon’s call for expressions of interest was by email sent to ‘SCGH, Physiotherapy Staff’ on 13 March 2009 
(exhibit A4 appendix 11).  It was headed ‘EOI L9 Comprehensive Spinal Clinic 5 months contract from 1 April 09’.  At least 
three others expressed interest, including Ms Giglia-Smith, Mr Clark and Mr Reubenson.  The call for expressions of interest 
was circulated to persons other than SCGH staff who had previously expressed interest in the Orthopaedic Clinic position and 
this was the basis for, at least, Mr Reubenson being informed of it (exhibit A2 Attachment 1).  Dr Tampin commenced on 
16 April 2009 in a contract until 4 September 2009, being four and a half months.  She has continued on contracts of 
six months or less since then.   

36 There is no documentary evidence as to the selection process for this contract.   
Ms Persaud’s Recruitment 
37 Ms Persaud became aware of a call for expressions of interests for a three month project post at SCGH being for a Consultant 

Physiotherapist at Level 9 (HSU P4) within Orthopaedics.  Ms Lennon sent an email to SCGH Physiotherapy staff dated 
11 February 2009 headed ‘L9 Consultant Physiotherapist Orthopaedic Triage Project’.  The email noted that ‘[t]he project 
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would run over 3 months’ and that the timeframe for responses was short, to be by 13 February 2009, that is two days, because 
‘there is a need to have someone working on the project as soon as possible’ (exhibit A6, Attachment IVa).   

38 There was no interview process.  Expressions of interest were assessed on the documentation submitted.  At least three others 
besides Ms Persaud expressed interest in the position.  Ms Persaud commenced on 3 March 2009 on a fixed term contract 
which expired on 25 May 2009 (just under three months).  She has continued to work in the position on contracts of six months 
and less since then.   

Project v Ongoing Role 
39 The evidence makes clear that when the APP roles were first undertaken, they were on a project basis.  They were subject to 

regular review and business cases were put forward on a regular basis to secure funding.  Funding was initially from specific 
sources aimed at reducing waitlists and having patients attended to more quickly than the then current model of care.  As this 
was a new model of care, and might have been seen as intruding upon the traditional role of medical specialists, support was 
necessary from a range of sources including those medical specialists who would normally have seen the patients without the 
physiotherapist being interposed in that situation.  The evidence demonstrates that the role in the Orthopaedic Clinic was in 
jeopardy in March 2010 as a number of surgeons were not entirely supportive of the physiotherapists’ then role (exhibit R4, 
tab 12, documents 27 and 28).  The Minutes of the Meeting of the Orthopaedic Triage Clinic of 31 March 2010 suggest that the 
trial was to conclude and the roles wound up from the end of June 2010.  They include ‘JP (who I conclude is Jennifer 
Persaud) and LGS (who I conclude is Louise Giglia-Smith) agreed it would be difficult to return to their previous employment 
at such short notice and the contract extension would be required to finish off the project.  All agreed that the position needed 
to continue to the end of June.’  The role was to be redefined from March 2010 if the Clinic was to continue in its then trial 
form.  However, Ms Persaud says that in fact, it continued as before subject to her undertaking what she described as 
‘work-based learning’ regarding paper triaging to satisfy the surgeon who had been performing this role (ts 116).  She also says 
that two surgeons who had not been supportive of continuing with the model had left soon after, and that she spoke 
individually with orthopaedic surgeons and obtained their support for its continuation and for their work (ts 126).   

40 I also note that Ms Persaud sent an email to Mr Hardisty on 10 November 2010 headed, ‘OTC continuation?’  I believe ‘OTC’ 
is reference to the Orthopaedic Triage Clinic.  Attached to the email was a ‘Triage Clinic Report for Surgeons October 2010’ 
and the email contained a statistical summary of patient referrals.  The email goes on to say:   

Important! 
Mine and Louise’s contracts are due to expire on 24.12.10.  I wondered if you wished to continue with OTC?  If you and 
the participating Surgeons agree to continue I will need to raise paperwork for contract extension asap so please would 
you advise further?   

(exhibit R4, tab 12, document 31) 
41 The Request to Fill Vacancy form, along with the Request to Appoint (Temporary) form, were submitted for the next contracts 

from December 2010.  They included the reason for the request to fill the vacancy as being:   
Advanced Practice Triage post in Orthopaedic Clinic – further 6 months trial proposed of revised service delivery 
model… 
Instead of pursuing permanency at this time we have modified the clinic service with greater governance from the 
orthopods and increased clinical consultancy by Advanced Practice Physio post.  As such we, Mr Hardisty, and the CSU 
would like to trial a further 6 months under this revised model and reassess effectiveness again.   

(exhibit R1, tab 3, document 7) 
42 As noted earlier, formal approval to create the positions was then given on 23 May 2010 and 3 June 2010, subject to the 

determination of classification.   
43 From 30 May 2011 to May 2013, Request to Fill Vacancy forms were submitted six-monthly for ‘further extension required to 

temp contract as we still await the classification determination from HCN for similar posts in comprehensive spinal clinic post 
to be determined prior to advertising’ (exhibit R1, tab 3, document 8 for 30/5/11 to 9/12/11; document 9 for 9/12/11 to 18/6/12; 
document 10 for 18/6/12 to 30/11/12, and document 11 for 3/12/12 to 10/5/13).  From 2013, reference to ‘HCN’ changed to 
‘Health CRC’ (exhibit R1, tab 3, document 12 for 11/5/13 to 11/10/13 and document 13 for 11/10/13 to 31/12/13).  By this 
time the matter was before the Public Service Arbitrator.   

44 Mr Tapper’s evidence confirms that the employees were aware of his intention to advertise the position once the classification 
process was finalised (exhibit A3 [36]) and that they were not eligible for permanency was always made clear 
(exhibit A3 [37]).  I also note an email from Dr Tampin dated 14 May 2010, headed, ‘Renewal of contract’, in which she 
queried whether her contract would be renewed or the position would be advertised.  Mr Tapper responded, copying in 
Ms Mountford, as follows (formal parts omitted):   

Approval received this week to advertise posts for permanent fill.  Both pain clinic portion (0.6 FTE Jan) and my cost 
centre portion (0.6 FTE you and Claire) have been sent to HCN to prepare advert.   
They are each under different post numbers and I have requested that they be advertised at the same time.  However Pain 
got theirs in 1 week earlier so there is a chance they will be advertised separately.   
The next issue is whether HCN accepts the level 9 or P4 pay level for these ground breaking posts.  So I am waiting to see 
if goes ahead without a fight.   
The usual recruitment process time is about 2 months.   
This implies that an extension to contracts would be sought to cover any gap till permanent appointees can commence.  If 
you all are applying, and were successful, then we would simply transfer from temp to permanent as soon as the usual 
appeal period had lapsed post submitting the selection paperwork to HCN.   
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A break in service is not recommended in July as it would re-set your accrued cumulative leave and long service leave to 
nil.  You would also have to be paid out entitlements for any annual leave owing.  You would also potentially have to 
complete all new paperwork again.  Better to renew and just take leave – paid if you have or unpaid if you have none left.   

(exhibit A1, attachment 2) (see also ts 45 and ts 55) 
45 Although Ms Persaud did not receive a copy of this email, she gave evidence that Mr Tapper spoke to her and explained that 

the positions were still temporary.  ‘The contracts were temporary because they were used as a device while they were waiting 
for the position to be created so that we could go to permanency and get classification’ (ts 124).   

Do the circumstances of Ms Mountford, Dr Tampin and Ms Persaud meet the requirements for conversion to permanency?   
46 In applying the various criteria from the Agreement, the Consent Order, the Modes of Employment Policy, the Employment 

Standard and the Operational Directive, I note the following:  
1. The circumstances of each of these employment arrangements started out as being on finite projects, which 

were subject to review and refinement.  They were initially subject to project based funding but after a time, 
were funded from the Department’s operational budget.  Therefore, by the time the decision had been made that 
the positions would be formally created and be truly ongoing, in 2010, the situation had changed from them 
being finite projects to being genuinely ongoing positions, albeit not yet formally created.  They were formally 
created on 31 January 2013.  The fact that the situation changed over time is important in respect of other 
criteria.   

2. The employees have been continuously employed since their initial short term contracts, on a series of fixed 
term contracts interspersed with periods of ongoing employment for which there was no formal documentation, 
or for periods where the documentation was formalised after the contract had commenced.  They have been 
engaged on work of essentially the same nature, subject to the development and refining of the roles over a 
number of years.   

3. While they might have had a genuine hope of ongoing employment fed by the continual renewal of their 
contracts, it could not be said that the employees concerned could have had a reasonable expectation of an 
ongoing employment relationship, particularly for the whole of the arrangement.  Mr Tapper made clear to all 
three employees, either by email to Dr Tampin and Ms Mountford of 14 May 2010 or by conversation with 
Ms Persaud, that they would ultimately need to apply for the positions, once the positions were created and 
classified, and he adverted to the prospect of their not being successful.  There was nothing within his 
communications with them which would suggest they could anticipate automatic acceptance into these 
positions.  Unfortunately, what was not foreseen was how long the process would take.  That lack of timeliness 
is unfair to the employees concerned but does not overcome the problem of them not having a reasonable 
expectation.   

4. Were the positions filled by open competition?  The various policies et cetera recognise that open competition 
may be as little as there being more than one candidate, and that in appropriate cases such as where specialist 
expertise is required, advertising may not be necessary.  However, it needs to be remembered that when the 
employees were initially appointed, these positions were known to be for short term projects.  In 
Ms Mountford’s case, it appears that a ‘head hunting’ approach was taken, although a number of organisations 
were contacted to advise them of the availability of the position.  There is no transparency to the process as 
there are no records and there was no real interview process.  This was for a trial of a new model of care, for a 
contract of less than six months.  Dr Tampin responded to a call for expressions of interest for a five month 
contract.  There are no records available of an interview process or of any selection process.  Ms Persaud 
responded to a call for expressions of interest with only a two day response time.  This was for a ‘project’ and 
was for three months.   

47 Therefore, I find that the positions were not truly filled by open competition following a merit-based assessment which was 
transparent and capable of review.  Nor did the employees have a reasonable expectation of an ongoing employment 
relationship beyond the time necessary for the formal creation, classification and advertising of the position.   

48 In those circumstances, the employees do not meet the criteria for permanency.  Given the length of time they have undertaken 
these roles, their significant input to the creation and development of a new model of care, this may seem unfair to them.  
However, fairness must be viewed objectively, not merely from their perspective.  The Public Sector Management (Breaches 
of Public Sector Standards) Regulations 2005 (WA) give a right to appeal against an appointment process.  Where there is a 
very short term contract or project as the initial vehicle for employment, then an unsuccessful candidate is unlikely to bother to 
challenge that process.  However, the process is there to protect the interests of all individuals concerned and the system, for 
long term or permanent appointments.  There may be others who would have applied for the positions had they been advertised 
for a permanent appointment, or for a longer fixed term contract, with a reasonable response period, but who did not do so 
because the positions were promoted as being for brief periods, with no indication of longevity.   

49 Accordingly, the matter in so far as it relates to permanent appointment will be dismissed.   
(2) Level of Classification 
50 The parties have dealt in some detail with the position and title as to whether it is Advanced Scope or Advanced Practice 

Physiotherapist.  I note that the Job Description Form which has been established is for an Advanced Scope Physiotherapist, 
however, I make no comment on the appropriateness or otherwise of either title.  The issue here is the level of classification.   

51 I note the terms of the Job Description Form and its essential selection criteria in particular.  The job description form provides 
the following main duties:   

1. PRIME FUNCTION / KEY RESPONSIBILITIES:  Provide expert consultation, clinical assessment and a 
triage function for patients referred to the relevant medical consultant’s clinic.   
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2. Provides expert consultation, clinical assessment and a triage function for patients referred to the relevant 
medical consultant’s clinic.   

3. Orders further diagnostic assessment in accordance with best practice protocols/pathways.   
4. Makes independent decisions to determine an appropriate treatment plan to meet the patient’s needs and 

optimise patient outcome, including referral for further medical/surgical assessment, or other treatment within 
the health service or community services.   

5. Liaises with Heads of the relevant medical departments and Physiotherapy to evaluate the operation of the 
Clinic, identify service development needs and manage implementation of required changes.   

6. Provides expert advice and education, to management and clinical staff within Sir Charles Gairdner Hospital 
and to external agencies involved in delivery of care.   

7. Management of interfaces with referring GPs, allied health services, waiting list managers and surgeons, and 
medical practitioners including negotiation on management plans.   

8. Maintains accurate and confidential patient records supported by developed clinical governance policies and 
processes.   

… 
52 The selection criteria for the position contains the following essential minimum requirements:   

1. Eligibility for full registration with the Physiotherapist’s Registration Board of WA.   
2. Possession of a relevant Post Graduate Qualification, such as Manipulative(Musculoskeletal) or Sports 

Physiotherapy.   
3. Expert relevant clinical experience, knowledge, and demonstrated advanced skills in the physiotherapeutic 

management of patients within the allocated specialty area. 
4. Demonstrated ability in service planning and in the design and implementation of service changes.   
5. Demonstrated highly developed communication skills including negotiation and liaison experience with 

external providers such as GP services.   
6. Demonstrated ability to work autonomously and in a team within a complex clinical setting.   
7. Demonstrated involvement in ongoing clinical and professional development, quality improvement and 

research activities including reporting on key performance indicators. 
… 

53 In February 2005, as part of the Health Professionals Work Value Review (P 18 of 2003) an Introductory Paper was prepared, 
along with Work Value Submissions for each of the Specified Callings, including for physiotherapy.  The Work Value Review 
covered changes to those professions individually and as a group over the 15 years from October 1989, that is until 2004.  The 
Introductory Paper makes reference to the development of alternative models of care, to the change to a team based approach, 
and the change in medical referrals then requested by general practitioners and other medical professions was no longer a 
prescribed treatment of an already-diagnosed condition (Introductory Paper [2.1.1], Agreed Documents 4.1, tab 1A).   

54 The Work Value Submission on behalf of the Profession of Physiotherapy dated April 2005 foreshadowed the creation of the 
clinic role the subject of this matter.  It said:   

The Head of Sir Charles Gardiner Hospital Pain Clinic is currently proposing a more developed triage role for the 
Physiotherapist in the neurosurgical, orthopaedics and pain outpatient clinics.  Much like the role practised at the Austin 
Hospital in Melbourne, this has great potential to positively affect waiting lists in these clinics and improve patient 
management.   

(Agreed document 4.1, tab 1B, 135) 
55 This case is not about whether the Health Professionals Work Value Review encompassed the level of work now being 

performed by the APP or whether the role has developed since.  The Health Professionals Work Value Review Introductory 
Paper and the individual profession papers dealt with changes across the profession and in particular professions.  The changes 
that occurred in each profession were not the same.  Those documents did not determine the level of classification.  They were 
generally descriptive of overall changes to the professions.  The classification structure remained as it was but there was a 
consequential increase of level of classification on account of work value changes.  The level of increase in the classification 
was not dealt with in those papers.   

56 This case is about where, within the classification structure, this position falls and about what level the work value of the 
position attracts.  It is not a claim of increased work value.   

57 These positions did not exist at the time of the work value review, although they were foreshadowed.  The actual role and 
responsibilities was established after the review documents were completed and have since been refined.  They were 
established as a trial and that trial has proven successful, all of which has occurred since the work value assessment.   

58 As to the actual role and duties, the evidence of the applicant’s witnesses has been most helpful and I accept, in particular, 
Mr Cooper’s and Mr Tapper’s evidence.  Accordingly, I find that the scope of this role includes:   

1. Triaging patients.  This is not an assessment as to urgency or priority as might be undertaken by a registered 
nurse in an emergency department, prior to the patient being assessed and diagnosed by a doctor.  The APP is 
the first point of contact for patients already on the waiting list.  They have come onto the waiting list by a 
referral from, for example, their general practitioner who might simply have referred for diagnosis and 
treatment.  The APP generally assesses and makes the first diagnosis of patients and decides on appropriate 
treatment in most cases.  Under the previous model, all of the patients on the waiting list would need to see a 
consultant surgeon.  In the APP model, this has been reduced to about 25%.  The APP is responsible for 
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deciding not merely the physiotherapy treatment, but whether the patient may benefit from surgery and usually 
in consultation with the patient and with the surgeon, refers them in that direction where appropriate.  Of the 
remainder of patients, they may be diagnosed and treated or referred elsewhere including back to their GP, with 
recommendations or no treatment required.   

2. The APP has authority to discharge the patient back to the referrer without consultation with the surgeon.   
3. The distinction between this role and that of a P3 position is that the P3 Physiotherapist treats as a 

physiotherapist.  The APP assesses and treats or refers or determines the treatment pathway in substitution for 
an assessment by the consultant.  This is the context in which it is a medical substitution role.   

4. The APP has responsibility for patient care.  This is part of the reason why some surgeons were rightly 
concerned in March 2010 about the APPs seeing new patients.  Ultimately this was resolved after Ms Persaud 
was supervised for a short time as she undertook the initial paper triage of new patients previously undertaken 
by a consultant.  It appears from other documents that Ms Mountford also undertook this initial triage in 
consultation with surgeons.  Ultimately, the full scope of the role continued to develop.  The concerns of the 
surgeons demonstrates why this role ought to be considered to be a high level one, where a physiotherapist is 
undertaking work without the previous level of involvement of consultants until a later stage in the patient’s 
progress through the system, if at all.   

5. The APP also refers for a variety of assessments and investigations which other physiotherapists do not do.   
59 These are reasons why the Job Description Form appropriately provides for expert consultation, clinical assessment and triage 

function.  The position makes independent decisions beyond those normally required of P3 Physiotherapists.  It is why the 
essential minimum requirements include possession of a relevant Post Graduate Qualification.  The selection criteria for a 
position: 

must correlate directly to the competencies required to undertake the position. … A field of applicants for a position may 
not be inappropriately restricted by the inclusion of unnecessary requirements for formal qualifications and/or 
professional registration or other unnecessary requirements in the essential selection criteria.   

(Operational Directive OD0386/12, 14 August 2012, Agreed Document 6.9) 
60 This is a position with a very high level of expertise and responsibility, and a post graduate qualification could not be included 

as an essential requirement unless it were essential.   
61 The classification descriptors ‘identify the characteristics of positions at each classification level and will assist in defining the 

key responsibilities and summary of duties for each position’ (emphasis added) (Operational Circular OP2103/06, 
19 September 2006, Agreed Document 2.5).  These descriptors assist in determining, they do not determine, the level of 
classification of a position.  They cannot be determinative because each position is a unique combination of elements.  The 
descriptors will provide an indicative level.  Also, they cannot require, for example, an expert clinical position to also have 
supervisory and research responsibilities where those things do not fit within the required role.   

62 As with position creation and many other procedures with the human resource function, these descriptors are an aid to ensuring 
a consistent and regularised approach.  They are not an end in themselves.  In the public health system, the end is the care of 
the patient and the processes and procedures are set up to regularise and regulate the way the system meets the needs of the 
patients, hopefully, not the other way around.   

63 Therefore, where the requirement for a post graduate qualification is set out in the essential selection criteria and set out in the 
Knowledge and Skill Proficiency Standards of the classification descriptor, it reflects the high level of expertise required of 
this position.   

64 I note that, particularly in the early stages of the development and establishment of these clinics, planning and direction of 
service delivery as well as higher order communication and negotiation skills would have been required.  This is not likely to 
have continued to the same extent as during the initial and testing stages of the positions.  However, the classification 
descriptors for higher level positions are heavily weighted towards management roles.  Given the time during which the 
classification descriptors were developed and that this role is new and clinically based, the descriptors need to be read taking 
account of the requirements of the position and to fit the position, rather than exclude it.   

65 I find that while the role does not have the same level of responsibility as the Nurse Practitioner, who has limited prescribing 
rights, this role is the most comparable within the WA Public Health Sector.   

66 I am reluctant to make any formal comparisons with positions outside of the WA Health Professionals area as there is no 
evidence that otherwise comparable positions have been subject to a minimum rates adjustment process or have had their work 
value otherwise assessed.   

Flow-on 
67 As noted earlier, this is not a claim arising from changed work value.  Therefore the issue of flow-on, while important, does 

not have the same impact.  However, I appreciate the concerns expressed about flow-on potential.  This is a new role with a 
large potential for growth.  A role that truly acts as a medical substitute, achieving a number of system-wide benefits, for 
speedier resolution for patients, at lower cost to the system and with the added benefit of career development within the 
profession, may have real potential for the future across a range of areas and professions.  The test will ultimately be whether 
any positions claiming the P4 level are justified on their own merits.  However, it is not a ticket for P3 positions generally to be 
reclassified to Level P4.   

68 In all of those circumstances, I am satisfied that the position of Advanced Practice Physiotherapist in the Pain Clinic and in the 
Orthopaedic Clinic, as undertaken by Ms Mountford, Dr Tampin and Ms Persaud, ought to be classified at Level P4.   
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Order 
HAVING heard Ms C Drew on behalf of the applicant and Mr M Aulfrey of counsel and with him Mr J Ross for the respondent, 
the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the matter in so far as it relates to permanent appointment be, and is hereby dismissed.   
2. THAT the positions of Advanced Practice (or Scope) Physiotherapist in the Pain Clinic and the Orthopaedic 

Clinic as undertaken by Ms Mountford, Dr Tampin and Ms Persaud be classified at Level P4.   
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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Legislation :  Industrial Relations Act 1979 (WA) ss 23(2a), 44(9) 
  Prisons Act 1981 (WA) ss 7(3), 36(3), 98(1)(c), 108 
Result : Declarations and order made 
Representation: 
Counsel: 
Applicant : Mr J Walker 
Respondent : Mr R Andretich of counsel and with him Ms T Borwick 
Solicitors: 
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Case(s) referred to in reasons: 
Western Australian Prison Officers’ Union of Workers v The Minister for Corrective Services (2013) 93 WAIG 1439 
Western Australian Prison Officers’ Union of Workers v The Minister for Corrective Services [2013] WAIRC 01064 
Western Australian Prison Officers’ Union of Workers v The Minister for Corrective Services [2014] WAIRC 00313 

Reasons for Decision 
1 The brief background to this matter was set out in my earlier reasons of 13 December 2013 dealing with the issue of whether 

the proposed management initiated transfer of Officer Ratten should proceed, despite the status quo provisions set out in cls 
174.3 and 174.5 of the Department of Corrective Services Prison Officers’ Enterprise Agreement 2013.  Given the 
circumstances then in existence, including the potential for a significant deterioration of industrial relations between the 
parties, the Commission declined to order that the status quo not continue: Western Australian Prison Officers’ Union of 
Workers v The Minister for Corrective Services [2013] WAIRC 01064. 

2 The substantive merits of the claim brought by the Union on behalf of Officer Ratten have now been heard.  The background to 
the present proceedings, including the disciplinary action against Officer Ratten, and the reasons for the proposed transfer of 
Officer Ratten from Casuarina Prison to Hakea Prison, were summarised in my earlier reasons.  The issues for determination 
are set out in the memorandum of matters referred for hearing and determination under s 44(9) of the Industrial Relations Act 
1979, which is in the following terms: 

SCHEDULE 
1. The Union and the Minister are in dispute in relation to the proposed management initiated transfer of Prison 

Officer Daniel Ratten.  Prison Officer Ratten is currently a prison officer at Casuarina Prison.  It is proposed that he 
be transferred to Hakea Prison.  The Union opposes the forced transfer and regards any such action as harsh, 
oppressive and unfair. 

2. The proposed transfer arises as a result of a charge under Part X of the Prisons Act 1981 (WA) and a subsequent 
disciplinary inquiry held at the prison in December 2012 which found that Prison Officer Ratten, together with 
Prison Officer Phillip Clark, were negligent and careless in the performance of their duties.  A penalty of a 
suspension from duty without pay and other entitlements for a period of six working days was imposed on both 
officers.   

3. Both officers commenced an appeal against the findings to the Prison Officers Appeal Tribunal.  The Tribunal’s 
decision delivered on or about 6 September 2013 dismissed the appeal.  By letter of 1 November 2013 the Minister 
reissued its proposed transfer notice.  

4. As a result of a further compulsory conference held before the Commission on 3 December 2013, the date of the 
proposed transfer was extended from 9 December 2013 to 16 December 2013.  

5. The Minister wishes to proceed with a management initiated transfer in accordance with cl 140 of the Department 
of Corrective Services Prison Officers’ Enterprise Agreement 2013, to meet its operational needs and maintain good 
governance, good order and security of the Prison under s 36(1) of the Prisons Act.  The Minister says he has a lack 
of confidence in Prison Officer Ratten’s ability to perform the inherent duties of a Prison Officer deployed at a 
maximum security prison.  Specifically the ability of an officer to manage high risk prisoners and make sound 
decisions without supervision i.e.  SHU/MPU prisoners. 

6. The Union maintains that the Minister’s proposed forced transfer of Prison Officer Ratten is harsh, unfair and 
unjustified, having regard to the circumstances, his length of service and good record.  The Union seeks an order of 
the Commission preventing the forced transfer of Officer Ratten.  This order is opposed by the Minister. 

Preliminary issue – jurisdiction 
3 A preliminary issue as to the jurisdiction of the Commission to deal with this matter was raised by the Minister.  That matter 

being the existence of a public sector standard called “The Employment Standard”, which was said to invoke s 23(2a) of the 
Act, ousting the jurisdiction of the Commission in this matter.  By agreement of the parties, the submissions raised in the 
present proceedings were adopted and incorporated into earlier proceedings, involving a proposed transfer of another prison 
officer in application CR 207 of 2013.  In my reasons for decision of 17 April 2014 in that matter, the Commission concluded 
that its jurisdiction was not ousted by s 23(2a) of the Act:  Western Australian Prison Officers’ Union of Workers v The 
Minister for Corrective Services [2014] WAIRC 00313. 

4 I adopt my earlier reasons on this issue for the purposes of this matter.  I therefore conclude that the Commission has 
jurisdiction to enquire into and deal with the present industrial matter. 
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Disciplinary proceedings 
5 Officer Ratten was charged with a disciplinary offence under s 98(1)(c) of the Prisons Act 1981.  The charge arose from his 

actions on 21 February 2012 at Casuarina Prison.  It was alleged that Officer Ratten, along with another officer, was negligent 
or careless in the performance of his duties as a prison officer, when transferring a high profile prisoner, Prisoner Mercanti, to 
the prison’s Multi-purpose Unit.  It was alleged that Officer Ratten failed to be vigilant and aware of the security implications 
of his actions. 

6 On 18 December 2012, the charge against Officer Ratten was heard by Superintendent Farlie, the presiding Hearing Officer.  
The Commission has before it, as exhibit R1, a copy of the transcript of the disciplinary hearing.  I have had full regard to its 
content for the purposes of the disposition of the present matter.  The Hearing Officer found that the charge against 
Officer Ratten was proven.  A penalty of suspension from duty without pay and entitlements for six days was imposed.  The 
disciplinary report and penalty imposed were validated by the then Chief Executive Officer and Corrective Services 
Commissioner, by letter of 22 January 2013.  Also, in the same letter, the Commissioner expressed the view that he did not 
consider that Officer Ratten’s continued deployment at Casuarina Prison was appropriate, having regard to the circumstances 
of the incident. 

7 Officer Ratten appealed against both the finding of the Hearing Officer and the penalty imposed, to the Prison Officers Appeal 
Tribunal under s 108 of the Prisons Act.  On 5 September 2013, the Tribunal did not uphold Officer Ratten’s appeal, and 
confirmed the findings and penalty imposed.  As to the proposed transfer of Officer Ratten, foreshadowed in the 
Commissioner’s letter of 22 January 2013, the Tribunal noted in its reasons for decision at p 16 that “The issue of deployment, 
imposed by the Commissioner, is a consequence of the outcome not a part of the sentence.” 

The incident 
8 For the purposes of determining this matter, some understanding of the incident that led to the breach of discipline charges is 

necessary.  The following is largely taken from the reasons for decision of the Tribunal of 5 September 2013.  The background 
to the incident was described by the Tribunal at p 6 of its reasons as follows: 

Background 
The Prisoner being transferred was a well-known criminal identity with a reputation for violence in the community.  
However, it was not in dispute before the tribunal that within the prison system Prisoner Mercanti is well-behaved; on the 
relevant day, however, he was a prisoner designated as requiring at least one officer to escort him on transfer. 
……………. 
The hearing officer found the following: 
On the 21 February 2012, Prisoner Mercanti was being transferred within the Prison.  As Prison Officer Clark and 
Mercanti passed through the main entrance of the administration block, they were joined unexpectedly by Prison Officer 
Ratten.  He had completed a training day and was hoping to find a meal in the MPU.  At this point he chose to join the 
escort and accompanied Mercanti and Clark through the administration area until they reached the entrance to the office. 
The Visiting Justice’s office entry is in the same corridor as the office for the security manager and had been used for 
some considerable time in the movement of MPU prisoners to prevent them being exposed to the general prison 
population.  Apparently this process has now changed as a direct consequence of the events leading to these charges. 
On arrival at the Visiting Justice’s office doorway the following matters are not in dispute: 

i)  the transition from Visits to the Visiting Justice’s office; 
ii)  Prison Officer Ratten joined the escort at the administration area entrance; 
iii)  all officers involved in this matter are experienced and understood the requirements of escorts and managing 

MPU prisoners; 
iv)  Senior Officer Hogan was seated at the desk of the SO office, facing the corridor towards the Visiting 

Justices’ office door; 
v)  Prisoner Mercanti unexpectedly stopped at the Visiting Justices’ office door to talk to Senior Officer Hogan, 

who was sitting at the end of the corridor; 
vi)  the security office held a range of weapons and tools which were readily available to any person entering the 

room; the escorting officers did not question Mercanti as to what or why he wanted or speak to Senior Officer 
Hogan once he’d been approached by Mercanti; 

vii)  Senior Officer Hogan had been and remains the subject of multiple threats from outlaw motorcycle gangs and 
in particular from Prisoner Mercanti; 

viii) Prisoner Mercanti is a known violent offender, however he has not assaulted prison staff at Casuarina Prison; 
ix)  and Senior Officer Hogan and Prisoner Officer Ratten have an interpersonal conflict. 

9 The Tribunal referred to the testimony of Senior Officer Hogan before the Hearing Officer, to the effect that Prisoner Mercanti 
had threatened SO Hogan on a number of occasions.  When Prisoner Mercanti appeared at the doorway of his office, SO 
Hogan was fearful of an attack by him.  According to another officer, present at the time, Acting SO Chitty, both 
Officer Ratten and the other officer charged, Officer Clark, were distant from Prisoner Mercanti and not in a position to 
restrain him if he attacked SO Hogan.  Before the Hearing Officer, this was disputed by Officers Ratten and Clark.  Both said 
they were close to Prisoner Mercanti in accordance with the established procedures for prisoner escorts.  However, the version 
of events described in the evidence of Acting SO Chitty was preferred by the Hearing Officer. 

10 There were a number of matters in dispute before the Hearing Officer.  These were conveniently summarised by the Tribunal 
on p 8 of its reasons as follows: 
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i)  Prison Officer Clark and Prison Officer Ratten denied that Acting Senior Officer Chitty attended the scene at 
all; 

ii) Senior Officer Hogan and Acting Senior Officer Chitty were both emphatic that Acting Senior Officer Chitty 
did arrive on the scene while the interaction between Senior Officer Hogan and Mercanti unfolded; 

iii) whether Prison Officer Ratten showed himself to Senior Officer Hogan; 
iv)  the placement of Prison Officer Ratten and Prison Officer Clark; 
v) there is some dissonance between the evidence of Prison Officer Ratten and Prison Officer Clark when they 

described where Mercanti was standing and the positioning of Prison Officer Clark whilst Mercanti was 
talking to Senior Officer Hogan; 

vi) the email statement made by Prison Officer Ratten sometime after the event has some obvious additions 
which could be construed as attempting to alter the record of the event; 

vii) and the very clear difference in stories which requires the inquirer, should he be able to make a determination, 
to find one party or the other to have misled the inquiry. 

11 The Tribunal also referred to various parts of the Hearing Officer’s reasons and conclusions.  At pp 9-11 of the Tribunal’s 
reasons for decision, a reference was made to the Hearing Officer’s observations and conclusions as follows: 

It was agreed in the inquiry that an officer, when participating in a two-man escort – and Prison Officer Ratten stated he 
had decided to stop and assist with the escort – would ensure an officer was positioned behind Mercanti at all times and 
another officer remained to the side or in front of him throughout the escort.  In contrast to this, Acting Senior Officer 
Chitty describes the placement of the two officers as being with the VJ’s office, which is ahead of Mercanti and quite 
distant to him, to the point where he could not have been restrained if he had decided to attack Senior Officer Hogan.  
This speaks to the element of negligence. 
……… 
Secondly, a failure of either officer to interject verbally when Mercanti spoke to Senior Officer Hogan is worrying.  It was 
acknowledged that in Casuarina it is normal for staff to delay any immediate, unanticipated request for information from 
prisoners so as to control the timing and placement of that interaction.  This delay was not instigated by either officer. 
……… 
In coming to a determination based on the balance of probability, I assessed the credibility of Prison Officer Clark and 
Prison Officer Ratten as being in question, given their testimony differed as to the placement of Mercanti.  
………. 
Therefore I find that Acting Senior Officer Chitty has been truthful and have discounted those parts of the evidence that 
Prison Officer Clark and Prison Officer Ratten have given which were in conflict with Acting Senior Officer Chitty’s 
(testimony).  In reaching this determination it’s clear that both officers were distant from Mercanti, failed to interject 
when Mercanti chose to speak to Senior Officer Hogan and expose Senior Officer Hogan to potential assault.  Therefore 
they failed in their duty to maintain custody and security of the prison or to comply with the procedures of safety, security 
and correctional services as required. 

12 Having considered the evidence and the issues, the Hearing Officer concluded that Officer Ratten was careless and negligent in 
the performance of his duties and observed: 

Prison Officer Daniel Ratten had a duty to ensure the safety of Senior Officer Hogan.  He was negligent in his duties 
within the meaning of section 98(1)(c) of the Prisons Act 1981 in that he failed to take due regard for the interest, safety 
and welfare of Senior Officer Hogan and that he did not maintain custody and security of the prisoner, nor did he comply 
with custom and practice in escorting this prisoner.  He was aware of the requirements for escorting and is an experienced 
officer. 

13 The Tribunal, having considered the approach of the Hearing Officer to the matter, concluded that there was no merit in the 
appeals.  The Tribunal considered that the Hearing Officer was entitled to prefer the evidence of Acting SO Chitty, over the 
evidence of Officers Ratten and Clark.  The Tribunal further concluded that the Hearing Officer was entitled to have regard to 
the state of mind of SO Hogan at the time of the incident.  In particular, his considerable fear and apprehension that he may 
have been attacked by Prisoner Mercanti, because of the serious threats from him previously.  The Tribunal noted that as found 
by the Hearing Officer, Prisoner Mercanti was not aggressive or threatening on the day in question.  However, the Tribunal 
concluded that while under escort, Prisoner Mercanti should not have been allowed to go beyond the effective control of the 
officers performing the escort, contrary to established practice. 

14 As to the penalty imposed, the Tribunal considered, at p 16 of its reasons, that the breach of discipline committed was “at the 
upper end of the range for this type of offence; a fellow officer was placed at potential risk (with an actual adverse impact) 
which could have been avoided, without much effort, by the appellants abiding by the regulations and practices”.  The Tribunal 
concluded that the penalty imposed by the Hearing Officer was within the range for such offences. 

Contentions of the parties 
15 In these proceedings, on behalf of Officer Ratten the Union submitted that the proposed transfer of Officer Ratten would be 

harsh, oppressive and unfair.  In particular, the Union emphasised that given the similarities of Casuarina Prison and Hakea 
Prison, Officer Ratten would, in all likelihood, be involved in the performance of similar work, involving the supervision and 
management of high risk prisoners.  Furthermore, the Union submitted that the Department, in its letter of 15 February 2013, 
set out its lack of confidence in Officer Ratten’s ability to perform the inherent duties of a prison officer deployed at a 
maximum security prison, but have not sought to address them through training or other performance management. 

16 The Union called evidence from two other prisons officers, Officers Bohling and Tirant.  Officer Bohling is a prison officer 
who has been based at Hakea Prison for some years.  Officer Tirant is a prison officer who has been based at Casuarina Prison 
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for some years.  Both officers gave evidence in relation to the supervision of high risk prisoners.  Reference was also made by 
Officer Bohling to the Special Handling Unit and Multi-purpose Unit facilities at Casuarina.  There is only an MPU at Hakea 
Prison.  The purpose of this evidence was to attempt to demonstrate that the work of a prison officer at both prisons, involved 
similar responsibilities.  In particular, the management and supervision of high risk prisoners.  Additionally, Officer Tirant 
testified that as far as he was aware, since the incident involving Officer Ratten, no restrictions had been placed on 
Officer Ratten’s duties and he has worked in the SHU since.  Officer Tirant acknowledged however, that he is not involved in 
or responsible for rostering of prison officers and gave his evidence as a work colleague of Officer Ratten. 

17 For the Minister it was contended that the evidence before the Hearing Officer, confirmed by the Tribunal on appeal, 
established clearly that Officer Ratten committed a serious breach of discipline.  The Minister placed full weight on the 
transcript of proceedings and the reasons for decision of the Tribunal, as justification for its decision under s 36(3) of the 
Prisons Act to transfer Officer Ratten.  The Minister emphasised that the prisoner escort concerned, involved a notoriously 
violent offender, and the dereliction of duty by Officer Ratten exposed SO Hogan to a significant and unacceptable risk.  
Furthermore, on the submissions of the Minister, it was clear that not only was there a long history of animosity between 
Prisoner Mercanti and SO Hogan, but there was also some evidence of conflict between Officer Ratten and SO Hogan. 

18 Having regard to all of these matters, in the context of the seriousness of the incident, the Minister submitted that the proposed 
transfer should proceed.  In particular, the Minister submitted that for the purposes of cl 140.1 of the Agreement, a conclusion 
reached by the Corrective Services Commissioner, that a direction under s 36(3) of the Prisons Act should be made, is a 
sufficient “operational need” to authorise and support the transfer of a prison officer. 

Consideration 
19 Officer Ratten was subject to a serious charge of negligence and carelessness in the performance of his duties as a prison 

officer when assisting in a prisoner escort of a violent offender.  I have had full regard to all the circumstances of the incident, 
taken from the transcript of the hearing before the Hearing Officer.  I have also had regard to the reasons for decision of the 
Tribunal, in dismissing Officer Ratten’s appeal.  At the time of the incident, SO Hogan was clearly left in the position of 
substantial risk, to both himself and other prison officers, through the negligence of Officer Ratten.  There was a history of 
conflict and significant antagonism between Prisoner Mercanti and SO Hogan.  Officer Ratten was seemingly not aware of this 
conflict, but this fact is largely irrelevant in my view.  The existence of any such underlying conflict is all the more reason why 
there is a necessity for prison officers to strictly comply with established practices and protocols, to guard against risks that 
may not be known to others.  I would observe however, that it seems that conflict between Prisoner Mercanti and his associates 
and SO Hogan, was known to Acting SO Chitty. 

20 The then Corrective Services Commissioner, in view of the findings of the Hearing Officer, considered the deployment of 
Officer Ratten at Casuarina Prison was not appropriate.  In upholding the Hearing Officer’s finding, the Tribunal concluded 
that the breach of discipline was at the higher end of the scale.  The Commission as presently constituted has previously raised 
concerns as to the appropriateness of the Industrial Commission reviewing operational decisions of the Chief Executive Officer 
of the Department, in matters concerning the suitability of a person to be a prison officer, in the absence of demonstrated 
unfairness.  Operational decisions by the Corrective Services Commissioner, and other senior officers, in the exercise of 
powers under s 36(3) of the Prisons Act, should, in my view, only be called into question in cases of a breach of industrial 
principle:  Western Australian Prison Officers’ Union of Workers v The Minister for Corrective Services (2013) 93 WAIG 
1439. 

21 For the purposes of the exercise of s 36(3) powers, a Superintendent and the Chief Executive Officer, are also required to act 
subject to the terms of the Agreement.  In this case, cl 140.1 deals with transfers by management in accordance with 
“operational needs” of the Department.  In the recent case in application CR 207 of 2013, in relation to the proposed transfer of 
another prison officer, I considered that “operational needs” was a concept very broad in scope.  In my view, a bona fide 
direction by the Chief Executive Officer under s 36(3) of the Prisons Act satisfies this broad requirement.  Unless the 
Commission is persuaded that the proposed exercise of the statutory power is industrially unfair, the Commission should not 
intervene. 

22 Having carefully considered all the material and evidence in this case, I am not persuaded that the Commission should 
intervene in the exercise of the powers of the Chief Executive Officer under ss 7(3) and 36(3) of the Prisons Act and cl 140.1 
of the Agreement.  The decision made to transfer Officer Ratten was one clearly open in all of the circumstances.  
Accordingly, declarations and an order will be made. 
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Result Declarations and order made 
Representation 
Applicant Mr J Walker 
Respondent Mr R Andretich of counsel and with him Ms T Borwick 
 

Declarations and Order 
HAVING heard Mr J Walker on behalf of the applicant and Mr R Andretich of counsel and with him Ms T Borwick on behalf of 
the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the Commission has jurisdiction to enquire into and deal with the herein industrial matter. 
(2) DECLARES that the proposed forced transfer of Officer Ratten from Casuarina Prison to Hakea Prison is not 

harsh, oppressive or unfair. 
(3) ORDERS that the proposed forced transfer of Officer Ratten from Casuarina Prison to Hakea Prison should 

proceed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Result Order issued 
Representation 
Applicant Mr J Walker  
Respondent Ms N Sagar and with her Ms T Borwick  
 

Order 
HAVING heard Mr J Walker on behalf of the applicant and Ms N Sagar and with her Ms T Borwick on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 (1)  THAT the Department shall give discovery to the Union of transcripts of the interviews undertaken by Mr 

Theodorsen in his investigation by 1 November 2013. 
 (2)  THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 



94 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 581 
 

2014 WAIRC 00313 
DISPUTE RE TRANSFER OF OFFICER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2014 WAIRC 00313 
CORAM : COMMISSIONER S J KENNER 
HEARD : TUESDAY, 29 OCTOBER 2013, WEDNESDAY, 13 NOVEMBER 2013, THURSDAY, 

14 NOVEMBER 2013, TUESDAY, 10 DECEMBER 2013 
DELIVERED : THURSDAY, 17 APRIL 2014 
FILE NO. : CR 207 OF 2013 
BETWEEN : WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

Applicant 
AND 
THE MINISTER FOR CORRECTIVE SERVICES 
Respondent 

 

Catchwords : Industrial Law (WA) – Decision of the respondent to forcibly transfer a prison officer – 
Harsh, oppressive and unfair – Bullying allegations – Jurisdiction – Whether the existence 
of a public sector standard ousted the Commission’s jurisdiction by reason of s 23(2)(a) of 
the Industrial Relations Act 1979 (WA) – Employment standard concerns “filling a 
vacancy” – Disciplinary and misconduct matters – Proposed transfer for the good 
governance, good order and security of the prison – Proposed transfer is not a matter in 
relation to filling a vacancy – Commission has jurisdiction – Investigation – Respondent 
acted contrary to and failed to comply with its own policies and procedures – Allegations 
not put to the officer – Failure to provide an opportunity for an informed response – 
Allegations were of doubtful merit – Principles applied – Failure to comply with principles 
of natural justice and procedural fairness – Conduct not ultra vires – Legitimate expectation 
– Order that the proposed forced transfer of the officer not proceed  

Legislation : Industrial Relations Act 1979 (WA) ss 23, 23(2a), 44(9), 80E(7), Prisons Act 1981 (WA) 
ss 6(3), 8(1), 12(b), 36(3), Public Sector Management Act 1994 (WA) ss 8, 8(1)(c), 21, 
21(1), 21(1)(a), 21(1)(a)(i), 97(1)(a), Public Sector Management (Breaches of Public Sector 
Standards) Regulations 2005 (WA) 

Result : Application upheld 
Representation: 
Applicant : Mr J Walker 
Respondent : Ms T Borwick and with her Ms N Sagar 
 

Case(s) referred to in reasons: 
Director General Department of Justice v Civil Service Association of Western Australia Incorporated (2006) 86 WAIG 231  
Haoucher v Minister of State for Immigration and Ethnic Affairs (1990) 169 CLR 648 
Managing Director of the South Metropolitan College of TAFE v The Civil Service Association of Western Australia Incorporated 
(1999) 80 WAIG 7  
McDade v State Rail Authority (1985) 10 IR 225 
Minister of State for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273 
R v Secretary of State for the Home Department, ex parte Khan [1985] 1 All ER 40 
Schmidt v Secretary of State for Home Affairs [1969] 2 Ch 149 
Stead v State Government Insurance Commission (1986) 161 CLR 141 
The Attorney General v Ng Yuen Shiu also known as Ng Kam Shing [1983] 2 AC 629 

Reasons for Decision 
1 Officer Billings has been a prison officer for some 34 years.  She is now a Prison Officer First Class.  Officer Billings 

commenced at the Bandyup Women’s Prison where she worked for some 26 years.  She then moved to her present location at 
the Wooroloo Prison Farm. In about September 2012, Officer Billings became aware that she and another officer had allegedly 
engaged in bullying behaviour against a colleague, Officer Noakes. There was an investigation by an external investigator and 
as a result, Officer Billings was informed that she was to be transferred to Hakea Prison, a maximum security prison in the 
State. 
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2 The proposed transfer is strongly opposed by Officer Billings.  The Union, on her behalf, has commenced these proceedings, to 
challenge the employer’s decision.  It regards the forced transfer of Officer Billings as harsh, oppressive and unfair. 

3 The Union contended that the decision to forcibly transfer Officer Billings arises out of an investigation and disciplinary 
process which was fundamentally flawed.  First, the Union said that the Department did not follow its own Workplace 
Grievance Management Policy, and denied Officer Billings procedural fairness.  Second, it was contended that Officer Billings 
was never made aware of the specific allegations against her, until the time she attended an interview with the investigator. 
Third, the Union submitted that Officer Billings was also denied access to the outcomes of the Investigation Report, prior to 
being informed of her transfer. 

4 As to the consequences of the Department’s decision, the Union submitted that given Officer Billings’ age, personal 
circumstances and her residential location, her forced transfer to Hakea Prison will lead to her resignation from the prison 
service in this State. 

5 In determining this issue, the Commission will consider: 
(a) compliance by the Department with its Policy and Procedures in relation to the management of grievances in the 

workplace; 
(b) the allegations against Officer Billings; and 
(c) the investigation and its outcome. 

6 Additionally, in subsequent proceedings before the Commission in application CR 173 of 2013, also dealing with a disputed 
transfer of a prison officer, an issue of jurisdiction has been raised.  The issue of jurisdiction was not raised in this case. The 
point of jurisdiction is whether the existence of a public sector standard dealing with employment matters, including transfer, 
precludes the Commission from dealing with both this application and application CR 173 of 2013, by reason of s 23(2a) of the 
Act.  The parties have agreed that this jurisdictional issue is also relevant to this application. Accordingly, the parties’ written 
submissions, prepared by Mr Andretich of counsel for the Minister and Mr Walker for the Union, in application CR 173 of 
2013, have been adopted in this matter.  As it is a threshold issue, I will deal with it first. 

Public sector standard and jurisdiction 
7 As noted above, this issue arose in the context of another matter before the Commission in application CR 173 of 2013, 

regarding the proposed transfer of a prison officer from Casuarina Prison to Hakea Prison.  In that matter, counsel for the 
Minister raised as a preliminary issue of jurisdiction, whether the existence of a public sector standard called the “The 
Employment Standard”, made on 21 February 2011, meant, by the operation of s 23(2a) of the Act, that the Commission had 
no jurisdiction to deal with the industrial matter.  

8 By s 23(2a) of the Act, it is provided: 
(2a) Notwithstanding subsections (1) and (2), the Commission does not have jurisdiction to enquire into or deal with 

any matter in respect of which a procedure referred to in section 97(1)(a) of the Public Sector Management 
Act 1994 is, or may be, prescribed under that Act. 

9 Under s 97(1)(a) of the Public Sector Management Act 1994, the Public Sector Commissioner made the Public Sector 
Management (Breaches of Public Sector Standards) Regulations 2005, to deal with breaches of public sector standards. 

10 The effect of the Minister’s submission is that the issue which is the subject of the s 44(9) referral in this case is whether the 
proposed transfer of Officer Billings is harsh, oppressive or unfair.  It was submitted that the making of the Employment 
Standard, under s 21(1)(a)(i) of the PSM Act, was a standard made for the purposes of ensuring minimum standards of merit, 
equity and probity when an employment decision to which the Employment Standard applies, is made. The Employment 
Standard repealed and replaced a number of previous standards including the previous standard applying to transfers. It was 
submitted by the Minister that the intent of the Employment Standard is clear in that it applies to the movement of public 
sector employees by way of transfer. 

11 In referring to the terms of the Employment Standard, the Minister contended that whilst reference to “filling a vacancy” is 
apparent, it was submitted that the decision or exercise of a power by an employing body consistent with the Employment 
Standard, does not need to be for the purpose of filling a vacancy.  In this respect, it was submitted that neither secondments 
nor acting appointments involve the filling of a vacancy.  In particular, when referring to that part of the standard dealing with 
the “Interest Principle” the relevant guidelines to the standard make it plain that where a proposed transfer is to take place, the 
affected employee should be given an opportunity to comment on the proposed transfer.  It was therefore submitted that such a 
step would not be necessary if the transfer had been for the purposes of a process to fill a vacancy. 

12 Reference was made to various dictionary definitions of “equity” and “probity” and the contention was made by the Minister 
that the substantial issue referred for determination by the Commission, related to the equity and probity of the Minister’s 
decision to transfer Officer Billings.  Accordingly, the matter referred falls squarely within the scope of the Employment 
Standard. 

13 In relation to the application of s 23(2a) of the Act and s 97(1)(a) of the PSM Act, the Minister made reference to the decision 
of the Full Bench of the Commission in Managing Director of the South Metropolitan College of TAFE v The Civil Service 
Association of Western Australia Incorporated (1999) 80 WAIG 7 (Ishmael’s case) and the decision of the Industrial Appeal 
Court in Director General Department of Justice v Civil Service Association of Western Australia Incorporated (2006) 
86 WAIG 231. 

14 In Ishmael’s case, the Full Bench held that s 80E(7) of the Act, applying to the Arbitrator, which is in the same terms as 
s 23(2a) of the Act applying to the Commission, ousted the jurisdiction of the Arbitrator in relation to transfers, in the face of 
an existing transfer standard established under s 21(1) of the PSM Act. The standard then under consideration, set out the 
minimum standards of merit equity and probity to be complied with in the public sector in relation to the transfer of 
employees.  The then Transfer Standard was not confined in any way and on its face, appeared to apply to any circumstance in 
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which an employer was proposing to transfer an employee in the public sector.  Given that the allegation at first instance in that 
matter before the Arbitrator was that the proposed transfer of the employees in question was harsh and oppressive, the Full 
Bench held that this was a matter relating to whether the minimum standards of merit, equity and probity had been met in 
relation to Ms Ishmael’s transfer.  Accordingly, s 80E(7) excluded the jurisdiction of the Arbitrator from dealing with the 
industrial matter. 

15 In a later decision, in Director General Department of Justice, the Industrial Appeal Court considered the scope of s 80E(7) 
and held that the effect of s 80E(7) is broad and that the jurisdiction of the Arbitrator is not ousted only where there is a 
particular breach of a public standard alleged.  Rather, the Court held that jurisdiction is excluded, where there is a matter in 
respect of which a relevant public sector standard has been prescribed, and s 97(1)(a) procedures have been made.  In that case, 
as the Minister submitted, as a standard had been made in relation to selection and appointment of employees, which was the 
subject matter of the industrial matter before the Arbitrator, the jurisdiction of the Arbitrator was excluded, irrespective of the 
particular allegations made.  Accordingly, it was the Minister’s submission that given this broad approach to s 80E(7) adopted 
by the Court, it is sufficient if a public sector standard has been made in relation to a relevant “human resource decision” under 
the PSM Act, for ss 23(2a), 80E(7) of the Act, and s 97(1)(a) of the PSM Act, to operate. 

16 Furthermore, on the authority of Director General Department of Justice the Minister contended that whether the proposed 
transfer of Officer Billings is compliant with the relevant provisions of cl 140.1 of the Department of Corrective Services 
Prison Officers’ Enterprise Agreement 2013 is not decisive.  It was submitted that regardless of the “lawfulness” of the 
proposed decision, it was held in Director General Department of Justice, that s 80E(7) of the Act, precludes the exercise of 
jurisdiction into whether a proposed action by an employer concerns a matter covered by a standard. The jurisdiction of the 
Commission in this matter is therefore ousted.  

17 On the other hand, the Union contended that the Commission’s jurisdiction to enquire into and deal with the present industrial 
matter is not ousted by s 23(2a) of the Act.  The Union submitted that the 1996 public sector standard in relation to transfers 
considered by the Full Bench in Ishmael’s case was in quite different terms to the Employment Standard in operation now.  
The Union argued that the terms of the Employment Standard are clear in that it only has application to a circumstance where a 
public sector body is seeking to fill a vacant position.  This was not the case in the 1996 standard on transfer.  In this case, the 
issue of the proposed harsh, oppressive and unfair transfer of Officer Billings is not about the filling of a vacancy. 

18 Additionally, the Union referred to cl 140 of the Agreement in relation to proposed transfers of prison officers from one prison 
to another.  The relevant provisions of the Agreement in this respect refer to “a need to adjust staffing levels”, which is a 
circumstance the Union submitted quite unrelated to the requirement to fill a vacancy.  Furthermore, given that cl 140 of the 
Agreement is not a procedure to select a prison officer for a vacant position, then there can be no “notifiable or reviewable 
decision” for the purposes of the Regulations.  Furthermore, the Union submitted that there is nothing in the decision of the 
Court in Director General Department of Justice which would alter the conclusion that the terms of s 23(2a) of the Act do not 
operate in this case. 

19 In passing, I would observe that the scope for the Department to transfer an Officer under cl 140.1 of the Agreement is broad. 
The notion of “operational need” would seem to encompass any requirement or purpose that may be lawfully imposed by the 
Department, in managing prisons throughout the State.   

20 It was accepted by the Union that if the Employment Standard now made, had application in the matter before the Court, the 
jurisdiction of the Arbitrator would still be excluded. That was because the case before the Arbitrator concerned recruitment, 
selection and appointment to fill a vacancy.  This is a subject matter expressly covered by the Employment Standard. 
Conversely, the Union submitted that if the terms of the Employment Standard had been applied to the circumstances of 
Ishmael’s case, then no exclusion to jurisdiction would have occurred.  This was because the facts of the case in Ishmael were 
not concerned with the filling of a vacancy.  Rather, the case involved a proposal to rotate certain classes of employees 
between TAFE campuses, by way of transfer. 

21 In summary, the Union contended that the Employment Standard does not apply because the present industrial matter, does not 
concern itself with the filling of a vacancy by way of recruitment, selection, appointment, secondment, transfer or temporary 
deployment.  This dispute relates to an industrial matter concerning the harsh, oppressive and unfair proposed transfer of 
Officer Billings from Wooroloo Prison Farm to Hakea Prison, for purposes unrelated to those covered by the Employment 
Standard.  Therefore, s 23(2a) of the Act has no application in this matter. 

22 The effect of the counterpart of s 23(2a) of the Act, that being s 80E(7) of the Act, applicable to the exercise of jurisdiction by 
the Arbitrator, was considered in Director General Department of Justice.  In that case, before the Arbitrator at first instance, 
was a claim by the Civil Service Association on behalf of a member Mr Jones, that he had been improperly denied an 
appointment to a level 7 position in the Department of Justice.  The Arbitrator considered she had jurisdiction to deal with the 
matter and found in favour of the Union’s claims. The Department appealed to the Full Bench which held that s 80E(7) of the 
Act did not preclude the Arbitrator from dealing with the matter, despite the existence of a public sector standard dealing with 
recruitment, selection and appointment and procedures made under s 97(1)(a) of the PSM Act to deal with breaches of such a 
standard. The matter went on appeal to the Court. In dealing with the scope of s 80E(7) of the Act, when read with s 97(1)(a) 
of the PSM Act, Wheeler and Le Miere JJ said at pars 53-56: 

        The "matter" in respect of which the procedure may be prescribed pursuant to s 97(1) is the matter of the "breaching 
of public sector standards".  In the present case, there is a standard dealing with "Recruitment, Selection and 
Appointment", and that is the "matter" in respect of which the procedure is prescribed.  That matter having been dealt 
with by the prescribing of a procedure pursuant to s 97(1)(a), it would follow, in our view, that the jurisdiction of the 
Arbitrator is therefore excluded in respect of it. 
As we understand it, the Full Bench considered that there were two reasons why s 80E(7) did not operate to exclude the 
jurisdiction of the Arbitrator in the present case.  The first is to be found in [77] of the reasons of the President, with 
whom Senior Commissioner Gregor agreed.  That was that the present case was not a matter "which related in any way to 
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any Public Sector Standards, at least in the manner and in the way in which it came before and was required to be 
considered by the Arbitrator".  That approach reads s 80E(7) as excluding the jurisdiction of the Arbitrator only where a 
breach of a public sector standard is the allegation made to the Arbitrator.  However, the subsection is not framed so 
narrowly.  Rather, it excludes jurisdiction in relation to any "matter" in respect of which a procedure is prescribed.  That 
is, it excludes jurisdiction in relation to the "matter", not in relation to particular allegations.  The matter in this case is the 
breach of a very broad standard relating to the appointment of employees.  
If the Full Bench's reasoning were correct on this point, s 80E(7) on one view would never have any work to do, since the 
"matter" before the Arbitrator will always be an "industrial matter" as defined by the Act, being, in effect, a matter 
affecting or pertaining to the work of employees, rather than a matter relating directly to breach of a public sector 
standard.  Since ss 7 - 9 of the PSM Act are so broad in their scope, it would invariably be possible to frame a claim so as 
to allege breach of those principles, rather than to rely directly on breach of a public sector standard.   
While s 80E(7) is in some respects not happily phrased, and while we acknowledge that as a matter of legal principle, it is 
undesirable to construe too broadly provisions which limit the right of persons to approach courts and tribunals, it seems 
to us that, having regard to the statutory context, s 80E(7) must be read as excluding jurisdiction in respect of a matter, 
wherever there is a matter in respect of which a relevant standard has been prescribed and in respect of which procedures 
of the type described in s 97(1)(a) have been prescribed.  In this case, as we have noted, a standard has been prescribed in 
relation to selection and appointment, and the result of the prescription of procedures pursuant to s 97 of that standard is 
that the jurisdiction of the Arbitrator is excluded in relation to the whole of that "matter", regardless of the precise 
allegations of misconduct or unfair conduct which may be made in respect of it.   

23 By the paragraph immediately above, Wheeler and Le Miere JJ concluded that there needs to be a relevant standard that has 
application to the subject matter of the dispute before the Commission, and, procedures have been prescribed to deal with a 
breach of such a standard.  It is also clear from the Court’s decision, that there is no necessity for allegations of a specific 
breach of the relevant standard to be the subject matter before the Commission, for the Commission’s jurisdiction to be ousted.  
It is sufficient for the operation of ss 23(2a) and 80E(7) of the Act, that the industrial matter before the Commission, concerns 
the subject matter of the relevant standard. 

24 Also, earlier in 1999, the Full Bench considered the same issue in the context of the then public sector standard in relation to 
transfers of public sector employees.  In Ishmael’s case, the Full Bench heard an appeal from a decision of the Arbitrator, in 
which declarations were made that the Arbitrator had jurisdiction to deal with the relevant industrial matter of the alleged 
unfair transfer of a TAFE employee, despite the existence of a public sector standard dealing with transfers.  In his decision 
upholding the appeal, Sharkey P (Kenner C agreeing) said at pars 32-40: 

(32) If one reads s.21(1)(a) and s.97(1)(a) of the PSMA and s.80E(7) of the Act together, the “matter”, in respect of which 
the Arbitrator does not have jurisdiction, is whether minimum standards of merit, equity and probity have been met in 
relation to this case (see CSA v Perth Theatre Trust 79 WAIG 14 at 17 (FB) and Hansard, “Legislative Council Debates 
and Committee”, Volume 319, 16 December 1994 at page 9920), if the appellant is right. 
(33) By virtue of the prescribed standards (see paragraph (13)(c) above), transfer decisions must be equitable and must 
take into account “the organisation’s requirement and employee needs”. Inter alia, too, there are requirements for 
compliance with the standard, including the following: that the movement is at a comparable classification level, that the 
organisation’s employees’ needs are taken into account in the transfer decision, that the employee is notified of the 
transfer decision and arrangements, and that decision and processes embody the principles of natural justice. 
If these requirements are breached, then there is a breach of the prescribed standard. If there is a breach of the prescribed 
standard, then the employee, Ms Ishmael, who complains that there is, may make a claim for review pursuant to 
Regulation 8 of the PSMR. 
There is a prescribed procedure to obtain relief and, further, a prescribed power to prescribe relief within the meaning of 
s.97(1) of the PSMA. 
(34) The applicant organisation (“the CSA”) at first instance, complained that Ms Ishmael, who was a Computer Systems 
Officer Level 2, had been appointed to a position located at the respondent’s Rockingham Campus, but on 6 April 1998, 
she was notified that she was to be transferred to another position located at the respondent’s Fremantle Campus. This 
seems to have been common ground between the parties. 
Her claim was that the respondent had failed to consult with her and had “adopted an oppressive and unfair usage of its 
right to managerial prerogative” in seeking to transfer her. In particular, in terms of the declaration sought, it was alleged 
that— 

“(1) ...the respondent has harshly and oppressively exercised its prerogative in that it has— 
(a)  Failed to adequately consult with Ms Ishmael. 
(b)  Failed to fairly and reasonably consider the objections of Ms Ishmael. 
(c)  Failed to fairly and reasonably assess the systems and processes of work thereby introducing a 

hazardous work practice. 
(2) … 

(a)  the respondent failed to notify the union as to the Introduction of Change as required by clause 49 
of the Government Officers Salaries Conditions and Allowances Award 1989(sic). 

(b)  the respondent has attempted by vexatious means to introduce a process of work rejected by Ms 
Ishmael and other employees at an earlier time. 

(c)  the respondent has failed in its obligations as provided by sections 8, 9, 29(1)(a), 29(1)(d), 
s29(1)(e), s30(b), s30(c) and s30(d) of the Public Sector Management Act. 
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(d)  the respondent failed to fairly and reasonably consider the International Labour Organisation 1981 
Convention concerning Workers with Family Responsibilities.” 

(See pages 7-8 (AB1)). 
(35) The application plainly sought that the Arbitrator examine whether the minimum standards of merit, equity and 
probity had been met by the appellant in relation to the decision to transfer Ms Ishmael, there being the allegations that 
the appellant had acted “harshly”, “oppressively” and “unfairly”, to which I have referred above. 
(36) The matter and even whether the right to transfer had been exercised harshly, oppressively, unfairly and vexatiously 
was a matter relating to whether the minimum standards of merit, equity and probity had been met by the appellant in 
relation to the decision to transfer Ms Ishmael. 
(37) The matter was one at its core which the Arbitrator had no jurisdiction to hear and determine, it being plainly a 
matter exclusively within the preserve of the public sector standards and the procedures relating thereto. That is because a 
breach of these standards was alleged. 
(38) It was submitted for the respondent that the correct application of the abovementioned provisions is that the 
Arbitrator has jurisdiction to deal with a matter relating to a transfer which does not involve a breach of the transfer 
standard. 
That is, of course, what s.97 of the PSMA prescribes. The section does not oust the jurisdiction conferred on the 
Arbitrator, otherwise, by s.80E or on the Commission by s.23(2a) of the Act. 
Further, a breach of a public sector standard occurs where one or more of the compliance requirements stipulated by the 
standard are not met. The transfer requirements are what determines whether there is a breach of the standard or not. The 
compliance requirements are the core of the standard. 
(39) In my opinion, the needs of the employer and employee require that each treats the other fairly. Accordingly, that is a 
requirement for compliance and a component of the standard and a breach of that requirement is not within the 
jurisdiction of the Arbitrator. There is, however, clearly and unequivocally, having regard to the words of s.97(1)(a) of the 
PSMA and s.80E(7) of the Act, a jurisdiction to deal with matters relating to the transfer which does not involve a breach 
of the transfer standard. 
(40) For those reasons, the fairness or otherwise of the appellant’s conduct in transferring Ms Ishmael would be excluded 
from the Arbitrator’s jurisdiction.   

25 One qualification to the decision of the Full Bench in Ishmael’s case, decided by the Court in Department of Justice, is that it 
is not permissible for the Commission to deal with specific matters, not involving a breach of a relevant standard, that may be 
before the Commission.  The effect of ss 23(2a) and 80E(7) of the Act is to remove the jurisdiction of the Commission and the 
Arbitrator completely, over the relevant subject matter of the standard.  

26 In the present case, the relevant industrial matter referred for hearing and determination under s 44(9) of the Act, is an 
allegation that the forced transfer of Officer Billings is harsh, oppressive and unfair.   It is important, for reasons which will 
become apparent shortly, to characterise the circumstances in which the relevant events took place, leading to the proposal by 
the Minister to transfer Officer Billings.  As the memorandum of matters referred outlines, the proposed transfer arises out of 
an external investigation into allegations that Officer Billings and another prison officer, engaged in workplace bullying. 
Grievances were raised by the prison officers who were alleged to have been bullied.  Officer Billings also raised a grievance 
against one of the complainants, alleging she had also acted inappropriately towards her in the workplace. 

27 The Investigator concluded that Officer Billings, by her “attitude, conduct and behaviours” towards the complainants, was 
inappropriate, and “in breach of the Department of Corrective Services Code of Conduct, the Occupational Safety and Health 
Act 1984, the Department’s Workplace Grievance Management Policy, Workplace Bully (sic) and Harassment Policy”: tab 12, 
exhibit A1.  The Department concluded that as a consequence of these findings, that it would be “for the good governance, 
good order and security of Wooroloo Prison that Officer Billings be transferred to Hakea Prison”: tab 12, exhibit A1.  This 
reference is plainly to the powers of the Chief Executive Officer or a delegate under s 8(1) of the Prisons Act 1981, to issue 
such a direction for the purposes set out in s 36(3) of the Prisons Act. 

28 Thus, it is quite clear, that the proposed transfer of Officer Billings, arises out of matters in the nature of disciplinary and 
misconduct matters, even though the formal disciplinary processes of the Department were not invoked in this case.  It is a 
proposed forced transfer, for the stated purpose of the good governance and good order of the prison, and for no other purpose. 

29 The Court in Director General Department of Justice, found it necessary to focus on both issues of the existence of a relevant 
public sector standard made under s 21(1)(a) of the PSM Act and whether procedures for a breach of such a standard have been 
prescribed under s 97(1)(a) of the PSM Act.   In both Director General Department of Justice and Ishmael’s case, there existed 
a public sector standard the terms of which applied to the relevant matter before the Arbitrator in each case.  In the former, it 
was a standard in relation to the “matter of appointment” and in the latter, it was a general standard in relation to the “matter of 
transfer”. 

30 To determine the jurisdictional challenge therefore, it is necessary to consider the terms of the Employment Standard and 
whether, it has any application to the industrial matter before the Commission in these proceedings.  Axiomatically, the terms 
of s 23(2a) of the Act, read with s 21(1)(a) and s 97(1)(a) of the PSM Act, can only have operation when the relevant public 
sector standard under consideration applies to the “matter” before the Commission.  If the standard has no application to the 
matter before the Commission, and thus no procedure made under s 97(1)(a) could be invoked, then it could not be the case 
that the Commission’s jurisdiction is ousted. If it was, the employee concerned would have no remedy at all. This would be 
nonsensical and could not have been the intention of the Parliament in enacting ss 23(2a) and 80E(7) of the Act.  

31 The standard is entitled “The Employment Standard”. This is a broad and generic heading.  It is prefaced by a “Statement of 
Intent” in the following terms: 
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Statement of Intent 
This Commissioner’s instruction (CI) establishes the minimum standards of merit, equity and probity to be complied with 
by the employing authority of each public sector body when filling a vacancy. 

32 A further heading “Reference” then says: 
Reference 
When making employment decisions and exercising employment powers and functions the employing authority of each 
public sector body and its employees must comply with the minimum standards of merit, equity and probity established 
by the Commissioner under the Employment Standard, set out below, and the CI on Filling a Public Sector Vacancy.  
This requirement is in addition to compliance with the PSMA (particularly section 8(1)(a), (b) and (c), section 8(3) and 
section 9), the Western Australian Public Sector Code of Ethics and other relevant legislation. 
Supporting information produced by the Public Sector Commission may assist the employing authorities of public sector 
bodies fill vacancies.  Such material is explanatory and does not form part of the legislative framework.  A list of products 
is available at the end of this CI. 

33 The body of the standard then appears under the heading “The Employment Standard” and it provides as follows: 
THE EMPLOYMENT STANDARD 

(EFFECTIVE ON AND FROM 21 FEBRUARY 2011) 
The Employment Standard applies when filling a vacancy (by way of recruitment, selection, appointment, secondment, 
transfer and temporary deployment (acting)) in the Western Australian Public Sector. 
The Employment Standard requires four principles to be complied with when filling a vacancy: 
Merit Principle 
The Western Australia Public Sector makes employment decisions based on merit.  Merit usually involves the 
establishment of a competitive field. 
In applying the merit principle a proper assessment must take into account: 
• the extent to which the person has the skills, knowledge and abilities relevant to the work related requirements and 

outcomes sought by the public sector body; and 
• if relevant, the way in which the person carried out any previous employment or occupational duties. 
Equity Principle 
Employment decisions are to be impartial and free from bias, nepotism and patronage. 
For secondment the employee consents. 
For transfer employment conditions are comparable. 
Interest Principle (applies to secondments, transfers and acting) 
Decisions about an employee’s secondment, transfer or acting take account of the employee’s interests and the work 
related requirements of the relevant public sector body. 
Transparency Principle 
Decisions are to be transparent and capable of review. 

34 A section then follows, called “Terminology”.  It contains a number of defined terms.  The defined terms include that for 
“Competitive Field”: 

Competitive Field: 
A field which includes more than one person who meets the requirements of the vacant position; competitive fields are 
generally achieved through the advertising of a vacancy. 

35 Next is a definition of “Transfer” which appears as follows: 
Transfer: 
The permanent movement at the same classification level.  Transfers occur in accordance with the employment standard, 
industrial awards and agreements or other applicable legislation. 

36 Furthermore “Vacancy” is defined as follows: 
Vacancy: 
A vacant post, office or position within the public sector.  A vacancy can result from the creation of a new office, post or 
position or by the temporary or permanent movement of another employee. 
For redeployment purposes a vacancy is defined as all offices, posts or positions, newly created, recently vacated or to be 
filled on a temporary basis in excess of six months. 
(My emphasis) 

37 Accompanying the Employment Standard, in materials prepared by the Public Sector Commission, are attached “Questions 
and Answers”. They are described by the Public Sector Commission as “practical information to assist public sector bodies and 
their employees to understand and apply the Commissioner’s Instruction:  The Employment Standard”.  It is clear they do not 
form part of the standard.  Throughout the question and answers, reference is made to “vacancies” and the “filling of 
vacancies” by public sector bodies, in explaining the application of the Employment Standard and its requirements. 
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38 It is trite that in construing the terms of an instrument, it should be considered as a whole.  The meaning of each provision of 
the Employment Standard is to be considered in the context of its purpose and object, gathered from its provisions read in their 
entirety.  It is also clear from s 21 of the PSM Act, that a public sector standard has the status of delegated legislation and 
should therefore be interpreted in accordance with accepted canons of construction that apply to legislative instruments 
generally. 

39 In the first paragraph of the Employment Standard, set out above, it commences with the words “The Employment Standard 
applies when filling a vacancy …”.  This is repeated in the second paragraph.  The reference to “filling a vacancy” is 
reaffirmed in the definition of “Employment Standard” in the terminology section.  Under the heading “Merit Principle” is a 
reference to “a competitive field”, as the preferred approach to merit based employment decisions.  The first dot point requires 
some consideration of the employer, in applying this principle, to have regard to the “outcomes sought” by the public sector 
body and the “work related requirements”.  These references can only sensibly be understood as referring to the requirements 
of a vacant position sought to be filled by the employer. 

40 Next, is reference to the “Equity Principle”, which suggests that in filling a vacancy, an employer is required to avoid any 
circumstance that may suggest favouritism and, in the case of a transfer to a vacant position, the position occupied by the 
person to be transferred is to be comparable with the position into which he or she is to be transferred.  The next heading 
“Interest Principle” is seemingly confined to secondments, transfers and acting appointments. It requires some consideration of 
the particular interests of the transferee, and the particular features or aspects of the job that needs to be filled.  The overall 
sense of this provision seems to be directed towards some matching of the transferee’s interests with the requirements of the 
position into which they may be transferred. 

41 Apart from the terms of the Employment Standard itself, the preamble to it, which I have set out above, makes clear its scope 
of application.  The limits of its operation are further marked out.  As noted, the “Statement of Intent”, makes it plain that the 
standard applies to “filling a vacancy”. The fact that the Employment Standard repeals and replaces the “Recruitment, 
Selection and Appointment Standard”, is a strong indicator, read with the rest of the standard, that it has application to various 
methods by which vacancies in the public sector may be filled. 

42 Under the heading “Reference”, the public sector body, in addition to complying with the Employment Standard, is also 
required to comply with the “CI on Filling a Public Sector Vacancy”.  It goes without saying that other statutory obligations set 
out in the PSM Act will also apply.  Further reference is made to other supporting information published by the Public Sector 
Commission in relation to assisting public sector bodies fill vacancies.  Also, importantly, a “Vacancy” is specifically defined, 
as set out above.  It plainly means a vacant or unoccupied post, position or office that is required to be filled. 

43 When an analysis of the Employment Standard is undertaken as set out above, the conclusion is compelling, that on its 
ordinary and natural meaning, the standard is a legislative instrument, directing public sector bodies that where they need to fill 
a vacancy in their organisation, they are obliged to do so in the manner set out in the Employment Standard.  The Employment 
Standard does not apply to a transfer proposed by an employer, unrelated to filling a vacancy, in my view. 

44 The matter before the Commission in this case is not concerned with the process engaged in by the Minister in the “filling of a 
vacancy” in a prison.  The industrial matter in this case, in the language of s 23(2a) of the Act, is not a “matter” in relation to a 
transfer to fill a vacancy, nor an alleged breach of the Employment Standard, for these purposes.  On the evidence, there was 
no identified vacancy, as defined in the Employment Standard, at Hakea Prison, into which Officer Billings is proposed to be 
transferred. On the contrary, the reason for the proposed transfer, on the evidence, as I have set out above, is expressly stated to 
be for the “good governance, good order and security of Wooroloo Prison”.  The needs of Hakea Prison, let alone a need to 
“fill a vacancy”, are not even identified in the employer’s reason for the transfer. 

45 Taken as a whole, and construing the Employment Standard consistent with settled principles of interpretation, in my view, it 
has no application to a “matter” dealing with the proposed transfer of a prison officer in circumstances entirely unrelated to 
filling a vacancy. This is so, despite reference to the general minimum standards of merit, equity and probity, which are 
repeated in the Employment Standard, from earlier standards.  The Employment Standard has plainly been crafted, from the 
ordinary and natural meaning of the language used in it, read with its supporting principles and explanatory documents, for a 
specific purpose.  The circumstances before the Arbitrator, and in turn before the Full Bench in Ishmael’s case, are 
distinguishable from those before the Commission in this matter. 

46 Accordingly, I am not persuaded that the jurisdiction of the Commission is ousted in this matter, by the operation of s 23(2a) of 
the Act.   I will now proceed to consider the merits of the claim by the Union. 

Agreed facts 
47 Helpfully, the parties have prepared a Statement of Agreed Facts which is in the following terms: 

Statement of Agreed Facts 
1. Officer Mary Lois Billings is employed as a First Class Prison Officer at Wooroloo Prison Farm pursuant to the 

Prisons Act 1981 and the Prison Regulations 1982. 
2. During the period of this dispute Officer Billings conditions of employment were governed by the Prison 

Officers Award and Department of Corrective Services Prison Officer' Enterprise Agreement 2010.  Since the 
27th September 2013 the Award and the 2010 Agreement have been replaced by Department of Corrective 
Services Prison Officer' Enterprise Agreement 2013. 

3. On 25 October 2012 the Department engaged the services of an independent external Investigator, Mr Jonathan 
Theodorsen to undertake an investigation into the complaints from staff at Wooroloo. 

4. On Tuesday 30 October 2013 Officer Billings received a meeting invite to meet with Mr Theodorsen. 
5. Officer Billings accepted the meeting invite and met with Mr Theodorsen on 7 November 2012 with Officer 

Mathew Wellbourne-Wood in attendance as her support person. 
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6. Mr Theodorsen's Grievance Investigation Report dated 13 December 2013 was forwarded to the Department of 
Corrective Services. 

7. The Grievance Investigation Report indicated Mr Theodorsen had identified four (4) complaints involving 
Officer Billings had been substantiated.  The four complaints from the Report were one (1), five (5), eight (8) 
and fifteen (15). 
• Complaint 1: On 11/8/12 Ms Billings made disparaging remarks to Ms Noakes concerning her ill-health, 

and later "slandered" Ms Noakes to Ms O'Neil. 
• Complaint 5: On 19/5/2011 Ms Billings falsely accused Ms Barnett of improperly using a "senior officer" 

key to enter the Unit 3 Manager's office. 
• Complaint 8: On 18/8/2011, Ms Billings spoke disparagingly about Ms Barnett in front of other officers, 

accusing Ms Barnett of leaving early. 
• Complaint 15: On 24/11/2010 Ms Billings acted in a negative and disrespectful way towards Ms Davies. 

8. On the 16th January 2013 Officer Billings received an email from the Deputy Commissioner, Heather Harker, 
indicating that her executive team was currently reviewing the recommendations made in Mr Theodorsen's 
report. 

9. On the 30th January 2013 the Deputy Commissioner, Heather Harker, wrote to Officer Billings providing a 
preliminary outcome of the Grievance Investigation conducted by Mr Theodorsen. 

 Ms Harker's letter indicated her intention to transfer Ms Billings to Hakea and provided her with an opportunity 
to submit in writing any reasons the Department should consider before making a final determination on the 
transfer. 

10. A dispute was lodged by Wooroloo WAPOU representative Officer Paul Barry dated 30 January 2013 
disputing the findings set out in the Deputy Commissioner's letter and alleging Officer Billings had been denied 
the right to natural justice. 

11. Officer Billings provided the Department with her response dated 4th February 2013 alleging that she had not 
been afforded natural justice. 

12. On February 8 2013 Officer Billings applied for copies of the findings by Mr Theodorsen and copies of any 
grievances or complaints lodged by Sylva Noakes, Deborah Davies and Donna Barnett.  Access to this 
information was refused as the requested documents disclosed third party information which was considered to 
be an exempt matter under clause 3(1) of Schedule 1 of the Freedom of Information Act 1992. 

13. Formal correspondence dated 18 February 2013 from WAPOU advised the Department that the Union is in 
dispute with regard to the transfers of Officers Billing and O'Neil. 

14. The Department's response dated 7 March 2013, advising WAPOU that a final decision to transfer Ms Billings 
and Ms O'Neil had not been made as the Department was still reviewing their submissions.  Once the Acting 
Deputy Commissioner, Brett McMerrin, had considered the submissions he would arrange a meeting between 
the Assistant Commissioner, People & Organisational Development and the Union to resolve the matters raised. 

15. No meeting with the Union had taken place before correspondence was sent dated 23 May 2013 to Officer 
Billings notifying her of a final decision to transfer her to Hakea Prison. 

16. On June 17 2013 WAPOU Industrial Officer, John Walker, and WAPOU Wooroloo Delegate, Paul Barry, met 
with the Department's representatives, Mr Jon Peach and Ms Ngaro Sagar, regarding the final decision to 
transfer Officer Billings to Hakea Prison. 

17. The Department advised WAPOU that notwithstanding the arguments put by the Union the decision to transfer 
Officer Billings would stand.  The Department offered that it would consider a transfer to another prison of 
Officer Billings' choosing which she declined.  In accordance with the Dispute Management procedures the 
status quo remained in place whilst the transfer of Officer Billings was in dispute. 

18. The unresolved dispute was referred to the Western Australian Industrial Relations Commission by the Union 
and a section 44 compulsory conference was held on the 5 August 2013. 

19. Having heard the arguments from both parties, Commissioner Kenner made four (4) recommendations for the 
parties to consider. 
• A copy of the Investigation Report be provided to the Union so the Union can take instructions from 

Officer Billings.  The Report was not to be released to any third party. 
• The parties confer within 14 days. 
• Consideration be given to mediate between the complainants and Officer Billings in relation to the 

allegations. 
• That the parties report back to the Commission within 21 days. 

20. The Department made enquires with the three (3) complainants as to whether they would be open to participate 
in mediation between themselves and Officer Billings.  Two (2) of the three complainants able to be contacted 
declined. 

21. In accordance with the Commissioner's recommendations the parties conferred on the 19th August 2013 without 
reaching a resolution to the dispute. 

22. The Department and WAPOU reported back to the Commissioner for further conciliation and or directions 
prior to being referred for arbitration. 
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23. A further conciliation conference was held on Wednesday 4 September 2013, resulting in the matter being 
referred for hearing and determination under s 44(9) of the Industrial Relations Act 1979. 

24. On the 6th September Commissioner Kenner issued a Memorandum of Matters referred for Hearing and 
Determination.  A hearing date was set for the 13th and 14th November 2013. 

Compliance by the Department with its policies 
48 The Department has a number of human resource management policies in place.  Those most relevant for the purposes of 

dealing with this matter, were included in the agreed bundle of documents, exhibit A1. The “Bullying in the Workplace Policy 
Statement”, sets out the Department’s overall policy in relation to bullying behaviour in the workplace.  Under the heading 
“Scope” at par 4 of the Policy, is a definition of bullying which is as follows: 

4. This Policy applies to all employees of the Department of Corrective Services. 
Bullying behaviour: 
4.1. is defined as repeated inappropriate behaviour, direct or indirect, whether verbal, physical or otherwise, 

conducted by one or more persons against another or others, at the place of work and/or in the course of 
employment, which could reasonably be regarded as undermining the individual's dignity at work, and 
creates a risk to wellbeing, health and safety 

4.2. can occur between two or more employees or between an employee or employees and a manager or a 
person in authority and result in a workplace situation that harms, intimidates, threatens, victimises, 
undermines, offends, degrades or humiliates an employee or employees, whether in front of co-workers, 
clients, visitors, customers or alone. 

4.3. Bullying does NOT include the application of legitimate authority in the workplace including: 
• The legal right to direct and control how work is done; 
• Monitoring workflow and providing feedback on performance; and 
• Performance management when it is conducted in a constructive way and does not involve personal 

insults or derogatory remarks. 
49 The Policy states that “The Department provides a working environment that is free from bullying, and does not condone or 

tolerate such behaviour”.  Employees are also obliged to ensure no bullying behaviour occurs towards other employees or 
persons providing or receiving departmental services.  Part of the Policy also requires the application of the principles of 
natural justice and procedural fairness, for both “complainants” and “respondents”. 

50 There is a further document called “Bullying in the Workplace - Guidelines”.  This document restates the broad principles set 
out in the Policy document.  Examples of possible bullying behaviour are set out.  Procedures for reporting and managing 
complaints of bullying are set out. Again, reference to procedural fairness is set out in the following terms: 

• In accordance with the principles of natural justice and procedural fairness the respondent will be advised of the 
complaint, the process to be followed, and available support mechanisms, as well as being provided with an 
opportunity to respond to the allegation. 

• The complainant and the respondent are to be advised of progress as required. 
51 A quite detailed document known as the “Workplace Grievance Management Policy” was also contained in exhibit A1. This 

document sets out the policy of the Department in relation to a range of grievances in the workplace, including what are 
described as “bullying in the workplace grievances”.  Another document, called the “Workplace Grievance Management 
Procedures” sets out detailed procedural steps in the reporting and management of complaints. The principles that apply to the 
grievance management process are described.  Included are references to both complainants and respondents being informed of 
their rights as to the grievance process and the procedural fairness obligation, as set out above, is largely restated. 

52 The Procedure refers to broad processes, both informal and formal.  There is an obligation on all staff to attempt an informal 
resolution of a grievance.  These steps involve direct contact between the complainant and respondent as a first stage, followed 
by assistance from management as a second.  If the grievance is still unresolved, a formal process can then take place.  The 
Procedures provide that “The formal process only occurs when all avenues for resolution through the informal process have 
been exhausted”.  Importantly also for present purposes, a formal grievance cannot be submitted in relation to allegations that 
have occurred greater than 12 months prior.  The significance of this requirement will become apparent later in these reasons. 

53 A further step is the determination by senior management. This involves an assessment as to whether all informal attempts to 
resolve the matter at hand have been explored.  If not, the matter may be remitted back to the relevant line manager for further 
action.  If informal resolution has been exhausted, the grievance is then progressed to the next, and final, level.  At this formal 
level, called “Step 5”, the relevant Director is to arrange to meet the respondent and provide the formal grievance to them.  A 
response is to be obtained. Having considered the grievance and the respondent’s response to it, a decision can be made in 
relation to the grievance.  If a conclusion cannot be reached, an independent investigator can be appointed to investigate the 
complaint, at that stage.  Once the independent investigation has taken place, the outcome of the investigation is to be provided 
to senior management for a decision. 

54 In this case, the Minister accepts that the Department did not comply with the Procedures in that the informal grievance 
process was not followed.  Mr Peach, the Assistant Commissioner Custodial Operations, to his credit, acknowledged this.  This 
was said, by Superintendent Hedges, in his memorandum of 18 October 2012, setting out his decision to proceed directly to the 
formal processes in the Policies and Procedures (tab 4, exhibit A1) to be because of the large number of complaints at the 
prison, over an extended period of time.  The consequence of this step, and issues of compliance more generally with the 
Policy and Procedures, is a matter I will return to later in these reasons.   Suffice to say at this stage, it was Officer Billings’ 
unchallenged testimony, that the first she became aware of the specific allegations against her by Officers’ Noakes and Davies, 
was when she attended her interview with the Investigator.  Additionally it was also common ground that the first time that 
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Officer Billings saw the conclusions of the Investigator, set out in his Investigation Report, upon which the Minister made his 
decision to forcibly transfer her, was after the first s 44 compulsory conference before the Commission in these proceedings. 

55 On the basis of this evidence, it is clear that the four allegations against Officer Billings made by the other officers as 
“complainants”, and the subject of a formal investigation, were never put to Officer Billings in accordance with the 
Procedures.  To that extent, Officer Billings was clearly denied natural justice.  This was directly contrary to the Policy and 
Procedures that I have set out above. Further, it was also the case on the evidence that three of the four allegations against 
Officer Billings, those being complaints 5, 8 and 15, as set out in the Investigation Report, occurred more than 12 months prior 
to the commencement of the formal grievance process, and the appointment of the Investigator. Accordingly, by pars 12.1.3 
and 12.1.4 of the Procedures, the submission of these particular complaints for investigation, was also contrary to the 
Procedures.  

56 Both the Policy and the Procedures are formal documents of the Department. They set out standards of conduct and behaviour 
by all persons covered by them. They are approved by the Chief Executive Officer and are drawn in terms that require them to 
be read with relevant legislation and other policies and procedures of the Department.  By submitting allegations, as a formal 
grievance, to be the subject of a formal investigation, outside of the established time limits, the Department acted in breach of 
its Policy and Procedures. Whilst such non-compliance with a policy, as opposed to a statutory obligation, would not render 
any decision or action ultra vires, at the very least, any such decision should be regarded as unfair.  There are a number of 
reasons why such a conclusion should follow.  

57 Unlike public sector standards or codes of ethics made under s 21 of the PSM Act, the Policies and Procedures do not have 
statutory effect.  As a general rule, policies that are not embodied in legislation do not have legal standing in their own right: 
see Pearce D, “Courts, Tribunals and Government Policy” (1980) 11(2) Federal Law Review 203.  The doctrine of ultra vires 
is generally limited to circumstances where a decision maker has acted contrary to a mandatory procedural requirement.  
However, just because, in this case, the Policies and Procedures do not have legislative effect, does not mean that the 
Department is free to depart from them without consequence. Requirements imposed by documents such as the Policies and 
Procedures operate in an important area of the employment relationship.  Employees of the Minister are required to submit to 
them and there may be disciplinary consequences if they do not comply with specific obligations imposed.  

58 Consequently, employees bound by such policies have a legitimate expectation that the employer will also comply with its 
obligations under them.  A legitimate expectation has been held to be recognised and incorporated into the obligation of 
procedural fairness: Schmidt v Secretary of State for Home Affairs [1969] 2 Ch 149 (see also Minister of State for Immigration 
and Ethnic Affairs v Teoh (1995) 183 CLR 273).  In particular, in cases where procedural rights are contained in government 
policies, persons subject to those policies will have a legitimate expectation that such rights will be afforded to them: 
Haoucher v Minister of State for Immigration and Ethnic Affairs (1990) 169 CLR 648; The Attorney General v Ng Yuen Shiu 
also known as Ng Kam Shing [1983] 2 AC 629; R v Secretary of State for the Home Department, ex parte Khan [1985] 1 All 
ER 40. 

59 It is not just in immigration type cases or those between a government department and a member of the public, that these 
principles will have application.   In McDade v State Rail Authority (1985) 10 IR 225, the plaintiff was a legal officer 
employed by the defendant, who sought promotion to a higher level position. The plaintiff was unsuccessful, and another 
candidate was appointed to the position.  The promotion process involved a selection committee, which interviewed candidates 
and made recommendations to the senior executive for the appointment.  The plaintiff contended the selection committee was 
biased in that it failed to follow established guidelines and afford him an unbiased hearing, and sought an order to quash the 
decision.  In upholding  the plaintiff’s claim, and referring to his legitimate expectations,  Lee J, after referring to Khan and 
other cases said at 233-243: 

     The very procedures themselves established by the Authority contemplate that a proper and fair investigation into an 
applicant's claim for promotion is required, and will be given. This is not to say that the Authority cannot, at any time, 
alter those procedures anymore than it could have been said in Attorney-General of Hong Kong v Ng Yuen Shiu (supra) or 
in R v Secretary of State (supra), that the undertakings given in those cases could not have been withdrawn before they 
were acted on. But the fact that the machinery for promotion in cases to which reg 10 applied had, for a number of years, 
included a selection committee (it is referred to in a document dated 27 June 1980 and headed "Guidelines for the 
Application of Staff Regulation under the Transport Authorities Act 1980", ex B) and that the guidelines of 1984, which 
required selection committees to be established on the lines of the guidelines, were operating and in force at the time the 
plaintiff lodged his application for the position, in my view constituted an offer or promise by the Authority that those 
procedures would be observed in dealing with the plaintiff's application. A hearing before a selection committee was held 
out as an integral part of the Authority's decision making process in regard to promotions. In short, the Authority was 
holding out or undertaking to all its employees applying for promotion that in the exercise of its power to promote, those 
procedures would be observed, just as the decision making authorities in Attorney-General of Hong Kong v Ng Yuen Shiu 
and R v Secretary of State were respectively undertaking that the power each was exercising would not be exercised 
except in accordance with the procedures that had been specified. The plaintiff thus had a legitimate expectation that a 
hearing by a selection committee would be afforded, and the rules of natural justice thus required that he be given that 
hearing. 

60 In my view, those observations equally apply to the Minister and the Department in terms of undertakings given in policies as 
to how they will be applied.  In particular, in relation to the commitment to abide by the principles of natural justice and 
procedural fairness stated in the Policies and Procedures, to then not comply with those fundamental obligations, must be 
regarded as particularly unfair. Whilst the above cases, in the main, deal with administrative law remedies, mainly judicial 
review, the underlying principles in relation to a failure to comply with established policies, are matters relevant to the fairness 
of the employer’s actions in this case.  

61 I will now turn to consider the specific allegations made against Officer Billings. 
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Allegations 
62 As to the specific allegations against Officer Billings, she was the only person to give evidence.  The complainants, 

Officers Noakes, Davies and others did not give evidence.  Therefore the Commission only has the benefit of the sworn 
testimony of Officer Billings, against which to assess the allegations, and the content of the Investigation Report. 

63 As noted at the outset of these reasons, Officer Billings is a first class Prison Officer and has been employed in the prison 
service for 34 years.  According to Officer Billings, there has been some staff conflict at Wooroloo Prison Farm for some time 
prior to the events of late 2012.  She herself had lodged a formal grievance complaint against one of the complainants, 
Officer Davies, in 2011.  She also had lodged her own complaint in relation to the behaviour of Officer Noakes. Officer 
Billings informed the Investigator of this workplace conflict, and her own complaints, in her interview of 7 November 2012.  It 
seems that these grievances raised by Officer Billings, have yet to be resolved.  She also told the Investigator that a number of 
allegations of staff bullying have previously been made against a Senior Prison Officer at Wooroloo Prison Farm, which have 
led in her view, to a number of prison officers leaving the prison. 

64 In September 2012, Officer Billings said she was approached by the occupational health and safety representative in the 
workplace, to ask her whether she would be prepared to mediate her differences with Officer Noakes, arising from an incident 
involving herself, Officer O’Neil, and Officers Noakes and Wall.  In this incident, Officer Billings said that Officer Noakes 
had told her to “f… off” in the presence of prisoners.  In connection with the same incident, Officer Billings testified that 
Officer Noakes moved towards her aggressively and she thought she was going to punch her, as she was very angry.  This 
stemmed from an earlier event where Officer Noakes thought that both Officers Billings and O’Neil had been talking about 
her.  Officer Billings also said she had a conversation with Superintendent Hedges in September 2012, in which he was alleged 
to have told her that he would transfer her if he had to.  Superintendent Hedges had no recollection of this in his evidence.  He 
testified that in any event, he had no power to transfer a prison officer, as this was ultimately a decision for the senior executive 
of the Department. 

65 By this time, Officer Billings said that she had become concerned as she had not seen any written allegations against her. 
66 The next that she heard of any of these matters, was in an email from Ms Ruane of the Department, advising her of an 

interview with the Investigator, to take place on 7 November 2012.  This email mentioned the referral of alleged bullying 
claims by Superintendent Hedges for investigation. This refers to the memorandum from Superintendent Hedges, mentioned 
above. In the memorandum, Superintendent Hedges refers to a meeting the day prior to 18 October, and the conclusion “that 
due to the volume of complaints over an extended period of time, they should be investigated through the formal grievance 
process, bypassing the informal process”.  It should be emphasised at this point, that Officer Billings had no idea that specific 
complaints had been made about her conduct.  As noted above however, Officer Billings had made complaints against 
Officers Davies and Noakes.  With this background in mind, the email from Ms Ruane, which was exhibit A2, formal parts 
omitted, was in the following terms: 

Adult Custodial Human Resources (Head Office) have recently received alleged bullying claims from the Acting 
Superintendent John Hedges.  As a result it was determined that an independent external investigator be asked to 
review these claims. 
The initial step is for John Theodorsen, Investigator (appointed under the HRCUA) to meet individually with each 
person mentioned in the claims. 
One of the claims of the alleged incidents was submitted by you and therefore I am contact you to advise of the 
upcoming process.  The above time has been scheduled for you to meet with the investigator at the location 
mentioned below. 
This meeting will enable John to understand your perspective of the situation.  It is recommended that you allow 1.5 
– 2 hours for this meeting. 
You are welcome to bring an appropriate support person to the meeting.  A support person may be a trusted colleague 
or friend.  The support person cannot act as an advocate and legal representation is not permitted 
All parties are reminded that this process is strictly confidential. 

67 Officer Billings’ testimony was she thought this request to attend an interview with the Investigator, was in relation to the 
complaint she had lodged against the other officers. This is entirely understandable as the email says nothing of complaints 
made by other officers against Officer Billings, as a respondent.  It does however specifically refer to her complaint.  
Officer Billings said she had no information from administration about any complaints against her and had no idea what she 
had to answer, prior to the interview with the Investigator. Therefore, it is open to find, and I do find, that prior to attending the 
investigation interview, Officer Billings was not made specifically aware that she was a respondent to the complaints which 
were the subject of the investigation.  She had every reasonable expectation that she was attending for the purposes of 
discussing her own complaints against other officers. 

68 Officer Billings attended the interview with the Investigator, Mr Theodorsen on 7 November 2012.  She had another officer, 
Officer Welbourne-Wood with her for support. Prior to the start of the interview, Officer Billings said she briefly saw a 
document called “Consent to Release Information” and signed it.  It was at tab 5 of exhibit A1. This contains a one page 
summary of the purpose and process of the investigation.  Mr Theodorsen in his testimony confirmed that he went through this 
sheet with Officer Billings prior to the interview commencing.  He did not however, tell her she was a respondent to some of 
the complaints, nor provide any detail of the complaints at that stage.   Mr Theodorsen testified that he would do this once the 
recorded interview commenced. Therefore, up until the point of the commencement of the recorded interview, Officer Billings 
was still not aware of the specific allegations against her.  From the transcription of the interview, the allegations against 
Officer Billings are developed, one by one.  As a general observation, Officer Billings said that she answered the questions 
from the Investigator honestly but had trouble with recollection, given that some of the matters related to events two years 
prior, combined with the fact that she had no prior notice of the allegations. 
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69 Given the way in which the evidence unfolded, I will deal with each of the specific allegations against Officer Billings that 
were upheld by the Investigator, in turn.  For the purposes of their identification, I will use the numbering as adopted by the 
Investigator in his Investigation Report, which was exhibit A6.  The three complainants identified in the Report are Officers 
Noakes, Barnett, and Davies. 

Allegation 1 – 11/8/12 
70 By this allegation, it was said that: 

On 11/8/2012, Ms BILLINGS made disparaging remarks to Ms NOAKES concerning her ill-health, and later 
"slandered" Ms NOAKES to Ms O'NEIL. 

71 As to this allegation, which falls inside the 12 month time limit set out in par 12.1.4 of the Procedures, Officer Billings testified 
that she was working in Unit 3 on this day.  Officer Noakes had come to work with the flu.  According to Officer Billings, 
Officer Noakes had taken a lot of time off on sick leave prior to this time.  This seemed not to be in dispute.  Officer Billings 
had also provided considerable support to Officer Noakes, as a support person, in the past.  Additionally, Officer Billings told 
the Investigator in her interview, that Officer Noakes had a long history of leaving work early, prior to the completion of her 
shifts. She told him that this placed extra pressure on the officers remaining on the shift, who had to cover the extra duties, 
especially when the prison was short staffed.  From the tenor of the remarks to the Investigator, this was obviously an issue of 
concern for Officer Billings, and others too it seems. 

72 The absences of Officer Noakes by way of early shift completion were confirmed to a large extent, by a statutory declaration 
of Senior Prison Officer Barry from Wooroloo Prison Farm, tendered as exhibit A11.  According to Senior Officer Barry, from 
information obtained from the prison’s human resources department, in the period 12 May 2011 to 13 September 2012, 
Officer Noakes had left work prior to completing her shift on 22 occasions. Officer Billings said in her evidence, that 
Officer Noakes had also had some health problems in the past and had been unwell.  Given the amount of time off that 
Officer Noakes had had in the past, Officer Billings said she suspected that all the absences may not be completely genuine.  
She asked Officer Noakes on the day in question, if she had her pay docked when she was away.  Officer Noakes said that she 
did not.  Officer Billings said she asked this because she was aware that Officer Noakes had used all her sick leave for her prior 
medical problems.  On that particular day, Officer Billings accepted that Officer Noakes was not well and thought she should 
not have been at work at all. 

73 Officer Billings testified that she and Officer O’Neil then either went to or returned from the lunch room, to supervise 
prisoners.  As they were doing this, Officer Billings admitted she said to Officer O’Neil words to the effect that “she was 
disgusted that Sylvia (Officer Noakes) was going home early all the time”.  Officer Billings said this privately to 
Officer O’Neil.  It seems however, that Officer Noakes must have overhead their conversation when following behind them.  
Officer Billings denied that she was disparaging Officer Noakes.  She said that, as a support person for 20 odd years, she had 
given Officer Noakes a lot of support in the past. 

74 In the absence of evidence from Officer Noakes, the Commission can only proceed on the basis of statements made to the 
Investigator.  Of course, those statements were not made under oath or affirmation and Officer Noakes has not been subjected 
to cross examination in these proceedings. On p 6 of the Investigation Report, appears a summary of Officer Noakes’ 
allegations.  Reference is made to Officer Billings raising the issue of whether Officer Noakes is penalised for going home 
early.  Reference was made to Officer Billings suggesting an eight hour job elsewhere may be more suitable for Prison Officer 
Noakes. In response to a question about whether Officer Noakes sought permission for leaving early and her absences, 
Officer Noakes replied that she did. As to overhearing the conversation between Officer Billings and O’Neil, Officer Noakes 
said in her interview “so I was catching up and Miss O’Neil and Miss Billings were walking in front of me and I started 
hearing Miss Billings say ‘oh well it’s Sylvia’s own fault, you know, she’s in that position’ and I thought, what’s she talking 
about and then she was talking about how I was always sick and I left it at that …” 

75 Officer O’Neil also gave evidence in these proceedings. She testified that all Officer Billings said to her was that 
Officer Noakes was sick again and was always going home early.  Officer Noakes was not included in this conversation.  
Officer O’Neil said she never heard Officer Noakes being “slandered”.  Officers Billings and O’Neil’s comments to the 
Investigator were noted on pp 7-8 of the Investigation Report, and are generally consistent with this description of the event.  
Officer O’Neil told the Investigator that she also told Officer Billings (in the absence of Officer Noakes), that she also had 
“had enough” of Officer Noakes leaving early and other officers having to “pick up the slack”.  Officer O’Neil also told the 
Investigator that Officer Noakes should have stayed home sick that particular day, given someone else the overtime, and come 
back to work when she was feeling better. Officer O’Neil also said in her evidence, that it was common knowledge that 
Officer Noakes often went home early. 

76 At pp 35-36 of the Investigation Report, the Investigator concluded that Officer Billings, in the context of Officer Noakes 
being unwell on the day in question, and with knowledge of her prior health problems, was insensitive in her remarks.  In this 
respect, the Investigator concluded that Officer Billings had breached the Department’s Code of Conduct, which requires 
colleagues to treat each other “with respect, dignity, courtesy, honesty and fairness and with due regard for their interests, 
rights, safety and welfare.” 

77 In assessing this allegation, context is very important. Whilst the Investigator seems to have had regard to the circumstances of 
Officer Noakes, which he was entitled to do, with due respect, he paid no regard at all to the context of the remarks from the 
perspective of Officers Billings and O’Neil.  The context, from their perspective, was that Officer Noakes had a long history of 
absences from work. In particular, was the evidence that Officer Noakes had numerous occasions on which she failed to 
complete her shift and left work, often early in the afternoon.  This would, as a matter of common sense, place additional 
burdens on other officers in their duties for the rest of their shifts.  As a matter of logic and common sense also, from a 
workplace relations perspective, this can cause some resentment amongst employees. This was clear in the statement by 
Officer O’Neil to the Investigator.  A balanced consideration of this allegation, required a weighing up of these matters, and an 
assessment as to whether, having regard to all of the circumstances, the complaint could be established.  No doubt from the 
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perspective of Officers Billings and O’Neil, Officer Noakes, in regularly absenting herself from work by not completing shifts, 
and placing greater work burdens on others, was not having due regard for their interests or welfare under the Code either. 

78 Whilst the evidence before the Commission was to the effect that Officer Billings can, at times, be blunt and direct in her style 
of communication, and is a “stickler” for compliance with the rules, to find a breach of the Code, in the full context of these 
events, was, in my view, harsh.   

Allegation 5 – 19/5/11 
79 By this allegation, it was said that: 

On 19/5/2011, Ms BILLINGS falsely accused Ms BARNETT of improperly using a "senior officer" key to enter the 
Unit 3 Manager's office. 

80 The first observation to make in relation to this complaint is that it was invalid, as being outside of the time limit provided for 
in par 12.1.4 of the Procedures.  The allegation is unrelated to any of the other allegations against Officer Billings.  Therefore, 
par 12.1.3 of the Procedures had no application.   

81 Irrespective of my conclusions just expressed, I will consider the allegation in light of the evidence before the Commission.   
Officer Billings testified that on the day in question, she was in between Unit 3 and Unit 4.  She was walking back towards 
Unit 3.  Officer Billings saw Officer Barnett standing in front of the door to the Senior Officer’s office.  Officer Billings said 
that only the Senior Officer could unlock this office.  She testified that she saw Officer Barnett make a hand gesture as if 
unlocking the door, and thought this was with a key.  Officer Billings thought this was “illegal”.  She also considered 
Officer Barnett had the means to cut a key to the office, as she had been in the security area cutting keys.  Officer Billings was 
also aware that Officer Barnett was friendly with the Senior Officer. 

82 In terms of her response to this complaint, Officer Billings said that prison officers have a duty to report suspicious security 
matters.  She said that this obligation was “drummed into us when we were at school”.   Officer Billings said she did not report 
the matter directly, but when speaking to Officer Collier in security about a prisoner matter, she asked whether Officer Barnett 
had a key to the Senior Officer’s office.  This then led to a meeting between Officer Billings, Mr Bond and Ms Birch in 
administration.  As a result of this meeting, Officer Billings realised that she had made a mistake as to her impression that 
Officer Barnett had a key to the Senior Officer’s office.  After inspecting the door to the office, Officer Billings apologised for 
her mistake and thought the matter would go no further. 

83 In relation to her reporting of this incident, Officer Billings was taken in her evidence to the Department’s “Reporting and 
Management of Suspected Misconduct and/or Criminal Activity by Employees Policy”. A copy of the Policy was at tab 27 in 
exhibit A1. By par 1.2, it provides that the purpose of the Policy is “to establish clear parameters and procedures for all 
employees of the Department for the immediate reporting and management of suspected misconduct and/or criminal activity 
committed by employees.” Clause 1.2 goes on to provide that “The Department acknowledges and values … employees who 
report suspected misconduct” and “is committed to protecting and supporting these employees.”  By cl 5.1 the policy requires 
all employees to “immediately report all matters which they suspect involve misconduct and/or criminal activity by staff, 
including those matters in which they are involved, they observe, or of which they otherwise become aware.”  A general duty 
of confidentiality is set out in cl 5.3.  It provides that if confidentiality cannot be maintained, the employee concerned will be 
notified prior to this occurring, and provided appropriate support.  Officer Billings testified that despite this allegation being 
disclosed, she was not contacted by the Department and was not given any support. 

84 As to this matter, Officer Barnett told the Investigator that Senior Officer Curtis had requested she go to his office to do his 
“PADS”.  This is a form of assessment/performance reporting tool.  Officer Barnett said she knocked on the window to the 
door, and as it was unlocked, she went in.  After leaving the office, Officer Barnett became aware that someone had made a 
complaint that she had let herself into the office with a key.  Officer Billings informed the Investigator that she had been wrong 
about the key.  She could not recall at the time whether she made a formal complaint, but recollected she raised the matter with 
Mr Collier, who was in security at the time.  She told the Investigator that she did not raise the matter with Officer Barnett, 
because she did not trust her.  She also suspected Officer Barnett and Senior Officer Curtis were having an inappropriate 
relationship. Officer Billings also did not want to raise it with Senior Officer Curtis, for fear of retribution. 

85 As to this incident, the Investigator concluded at pp 38-39 of the Investigation Report, that it was “not appropriate for 
Ms Billings to make a formal complaint in circumstances where her concerns could have been resolved by simply talking to 
Ms Barnett or Senior Officer Mr Curtis.” The Investigator concluded Officer Billings was “not motivated by genuine concern 
and the approach she took was not respectful, courteous or professional.” 

86 It is apparent from the Investigation Report, and Mr Theodorsen’s evidence in these proceedings, that he was not made aware 
of the Misconduct Policy or obligations on a prison officer under s 12(b) of the Prisons Act 1981, to report suspected 
misconduct or conduct which may jeopardise the security of a prison.  In my view, given the nature of this allegation, and the 
presumed knowledge by the Department of these matters, these matters should have been drawn to the Investigator’s attention 
by the Department, as part of his investigation into this allegation.  Had this occurred, the conclusion of the Investigator in 
relation to this particular allegation was not one reasonably open in my view.  The obligation on a prison officer by cl 5.1 of 
the Misconduct Policy is to report all suspected misconduct, including that which may be observed.  To “suspect” something, 
is to “have an impression of the existence or presence of (danger, a plot, foul play, collusion, a casual relation); believe 
without adequate proof ...” (see Sykes JB, The Concise Oxford Dictionary of Current English (7th ed revised, 1982) 1075).   

87 In my opinion, there was nothing vexatious or malicious about Officer Billings’ conduct in relation to this matter.  She had an 
impression from what she saw that there may have been an act of misconduct, which she was obliged by the Misconduct 
Policy and to the Prisons Act to report.  The fact that the observation or impression may turn out to be incorrect, is immaterial. 
Also, the fact that Officer Billings promptly realised her error, and apologised for her raising the matter, is quite at odds with 
any conclusion of malicious or vexatious intent.  For the foregoing reasons, this allegation is not established. 
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Allegation 8 – 18/8/11 
88 Allegation 8 was in the following terms: 

18/8/2011, Ms BILLINGS spoke disparagingly about Ms BARNETT in front of other officers, accusing Ms 
BARNETT of leaving early. 

89 As with allegation 5, this complaint relates to an incident that occurred more than 12 months earlier than the formal grievance 
process and was therefore invalidly submitted to the Investigator for consideration.  Regardless of this, I will, as for 
allegation 5, consider the evidence. 

90 Officer Barnett informed the Investigator that a couple of days prior to the incident, she had a long day with a difficult prisoner 
escort. The following day, Officer Barnett said she requested to leave early and permission was granted.  She said she left 
approximately one hour early that day.  Officer Barnett then told the Investigator that she had “heard from another prison 
officer that Officer Billings had been mouthing off at her”. Officer Billings told the Investigator that she could not recall this 
incident on the day alleged, but may have spoken about Officer Barnett in front of others.  She told the Investigator of her 
general concerns about officers leaving early and the problems this creates for others, in terms of increasing their workload.  In 
her testimony, Officer Billings said on checking, she was not at the prison on 18 August 2011, as she had taken bereavement 
leave for the day. The sign-on sheet for the prison for 18 August 2011, which was exhibit A 12, supports this as it shows 
Officer Billings was replaced by another officer for the full shift from 0700 to 1840 hours. 

91 Based on the statements, even though the observations of Officer Barnett were hearsay, the Investigator concluded at p 40 of 
the Investigation Report that “it is most probable that Ms Billings did speak disparagingly about Ms Barnett.”  Given the 
statements made by Officer Billings to the Investigator, in the context of her concerns as to prison officers generally leaving 
work early, despite apparent error on the date, it is possible such a conclusion might be reasonably open. However, the 
allegation is most general.  There was nothing specifically identified that Officer Billings was alleged to have said to others.  In 
any event, as the complaint was brought contrary to the Policy and Procedures, it must be held to also be invalid.  

Allegation 15 – 24/11/10 
92 The terms of this complaint were as follows: 

On 24/11/2010, Ms BILLINGS acted in a negative and disrespectful way towards Ms DAVIES. 
93 This complaint was almost two years prior to the formal grievance process commencing. It is therefore very substantially out 

of time and invalid.  Regardless, as with the other two out of time allegations, I will assess the evidence. 
94 Officer Davies told the Investigator that as she went through the door to go to work on the day in question, Officer Billings 

was alleged to have said words to the effect “oh well this is going to be a really interesting day, isn’t it?”.  Officer Davies told 
the Investigator that this was put in a “derogatory tone”. Officer Davies said another officer, Officer Kelly was present.  Whilst 
there was no statement to the Investigator from Officer Kelly, because he was not interviewed, Officer Davies is recorded as 
saying that on being spoken to Officer Kelly had no recollection of the incident. Additionally, and curiously, Officer Davies 
added in her statement to the Investigator “these are nothing incidents really, but they are just there all the time”.  One 
wonders, given this comment, as to the genuine seriousness attached to them by some of the complainants. 

95 Officer Billings’ response to the Investigator was that she did recall this matter.  She said she received a Regular Monitoring 
Form from the acting Principal Officer. An RMF is a tool used to record information in relation to an employee’s performance.  
It was alleged that she had made this remark to Officer Davies.  Officer Billings told the Principal Officer she had no 
recollection of this and refused to sign the RMF.   The RMF also had no date or time on it.  It was retyped at least twice. 
Officer Billings told the Principal Officer that he would need to speak to Officer Kelly, who was present.  Ultimately, 
Officer Billings said she was “fed up” with the whole process, so just signed the form. The Principal Officer then interviewed 
Officer Kelly, who said that the incident did not occur. 

96 In her evidence, Officer Billings said that additionally, there was an attempt at mediation with Officer Davies at this time.  
Officer Billings agreed to do so.  She said it was a “disaster”.  Officer Billings testified that it ended with Officer Davies 
“threatening to get me every time she was at work … she threatened to report every move I made every time she came to work, 
which is exactly what happened, and so consequently, I ended up putting in a grievance against her”:  T 19. 

97 In relation to this incident, Officer Kelly was called to give evidence.  He said that he also received a RMF, because as the 
Senior Officer on the day in question, he was alleged to have failed to manage staff properly.  Officer Kelly said he never saw 
any such incident and objected to the RMF. As the Senior Officer, he testified that he also should have been informed of any 
incident and he was not.  Officer Kelly informed the Principal Officer that no such incident took place.  He then went to see 
then then Superintendent, Mr Florence who, on hearing the issue explained, agreed with Officer Kelly and “ripped up the RMF 
and threw it in his bin”: T 73. 

98 In the findings on this issue at p 42 of the Investigation Report, the Investigator referred to Officer Billings signing the RMF 
because she was fed up with the whole process.  Reference was made to Officer Billings not denying the incident but not 
recalling it. The Investigator concluded that “there were not [sic] independent witnesses.”  This is not correct.  Officer Kelly 
was present at the time, but he was not interviewed by the Investigator. I have no reason to doubt Officer Kelly’s evidence. The 
fact that he pursued the matter through to Superintendent Florence, and his own RMF was destroyed, is of some significance.  I 
am not persuaded, on the basis of all of the evidence before the Commission, that the allegation against Officer Billings could 
be sustained on the balance of probabilities.  This is so even if it were otherwise validly brought under the Policy and 
Procedures, which it was not. 

Outcome of disciplinary investigation 
99 On 16 January 2013 Officer Billings received an email from Ms Harker, the Deputy Commissioner Adult Custodial, informing 

her that the Investigator had provided his final report and recommendations to the Department. In the Investigation Report, in 
the section headed “Overall Findings” at p 43, the Investigator concluded that on the basis of the four complaints against 
Officer Billings that were established, the conduct constituted a breach of the Code of Conduct. The Investigator also found 
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that Officer Billings acted insensitively towards Officer Noakes. He also concluded that “It is open to conclude, on the 
evidence, that Ms Billings is probably engaging in behaviour that meets the definition of workplace bullying”. 

100 In the section of the Investigation Report headed “Investigation Summary and Recommendations”, the Investigator restated his 
findings on each complaint and the conclusion that Officer Billings “probably” engaged in workplace bullying behaviour.  In 
relation to recommendations, the Investigator recommended that: 

(a) Action be taken to eliminate the risk to health and safety to Officers Noakes, Barnett and Davies; and 
(b) Officer Billings be advised of the findings made, and disciplinary action be considered under the Department’s 

Misconduct and Disciplinary Policies. 
101 As a result of consideration of the Investigation Report, Superintendent Hedges, in a memorandum of 19 December 2012, 

made recommendations to senior management of the Department, to transfer Prison Officers Billings and O’Neil to another 
prison (see tab 6 exhibit A1).  Superintendent Hedges also recommended that Officers Noakes and Davies be “medically 
assessed” as to their suitability to continue as prison officers.  Superintendent Hedges in his testimony said he made these 
recommendations so that all involved could “move on” from the issues in the workplace at Wooroloo Prison Farm. 
Additionally, Superintendent Hedges referred to some comments by staff that management had not resolved these long 
standing issues in the past, and therefore, this raised questions as to its credibility. 

102 By letter of 30 January 2013 (see tab 8 exhibit A1) Officer Billings was informed by Ms Harker that based on the Investigation 
Report conclusions reached that she had “breached the Department of Corrective Services’ (The Department) Code of 
Conduct, the OSH Act 1984, Department of Corrective Services’ Workplace Grievance Management Policy, (sic) Workplace 
Bullying and Harassment Policy”, that Officer Billings was to be transferred to Hakea Prison. Officer Billings testified that she 
“was shattered” to receive this letter.  She said that she had been found in “breach” of various requirements, but no-one had 
told her how. Officer Billings was required to respond to the proposed transfer to Hakea Prison within five days, without still 
having the allegations of misconduct put to her. 

103 By letter of 4 February 2013 to Superintendent Hedges (exhibit A4), Officer Billings responded to Ms Harker’s letter.  In it she 
emphasised the lack of natural justice in the process in not having been made aware of the allegations against her.  She also 
emphasised her long period of service, and that if she was required to transfer to Hakea Prison, she would have no option but to 
leave the prison service. 

104 The issue of the proposed transfer of Officer Billings was then placed in dispute by the Union. Having considered various 
issues, the Department maintained its view that Officer Billings should be transferred to Hakea Prison and that the final 
decision was communicated to her by letter of 23 May 2013 (see tab 12, exhibit A1).  In terms of this final decision, Mr Peach 
gave evidence that the view was taken that it was important for there to be a “fresh start” at Wooroloo Prison Farm, given the 
history of interpersonal conflicts amongst staff in the past. As with Superintendent Hedges, Mr Peach expressed the view that 
the issues also raised the credibility of management. However, Mr Peach, again to his credit, accepted that the letter to Officer 
Billings in relation to “breaches” of the OSH Act etc was not accurate, given that there had been no “charges” of the same, 
made against Officer Billings. 

Conclusions 
105 For the following reasons, the decision of the Minister to forcibly transfer Officer Billings was harsh, oppressive and unfair.  

There can be no question that in investigating and reaching conclusions in relation to the allegations against Officer Billings, 
the Minister and the Department were required to observe the principles of natural justice and procedural fairness.   Not only 
do the Policies and Procedures of the Department themselves refer to this principle, as a matter of law and industrial principle, 
Officer Billings was entitled to be treated fairly.  This is particularly so in cases where a person may be adversely affected by 
the decision of a decision maker. Additionally, Officer Billings had a legitimate expectation that the terms of the Policies and 
Procedures would be applied to her, just as she was obliged to comply with them. 

106 In The Department of Education and Training v Weygers (2009) 89 WAIG 267, the Full Bench of the Commission set out 
some general principles in relation to the application of procedural fairness at pars 30-40.  The onus is on the Union to 
establish a breach of procedural fairness.  I am well satisfied that the onus has been discharged in this case. 

107 In my view, on balance, it has been established by the Union, that the Department failed to comply with the Policies and 
Procedures in a number of substantial respects.  The first was to proceed directly to the formal process under the Policy and 
Procedures for dealing with the relevant grievances. Whilst Superintendent Hedges and others, referred to some longstanding 
tensions and allegations in the workplace at Wooroloo Prison Farm, and the need for an impartial and independent 
investigation, the Policy and Procedures do place emphasis on local, workplace resolution of grievances, as far as practicable.  
This is sensible and is recognition of the fact that the best level to resolve such matters, is at their source.  It is also important to 
note that at all material times, Officer Billings was willing to try to resolve issues in this way. 

108 Next, and significantly, is the fact that three of the four allegations sustained against Officer Billings, as a result of the 
investigation, fell outside of the time limits the Department itself prescribed in the Policy and Procedures.  These time periods 
in cls 12.1.3 and 12.1.4 of the Procedures, are expressed in mandatory language such as “must” and “cannot be”.  As noted 
above, whilst as a matter of law, the Policy and Procedures may not have legislative effect, in the sense of action outside of 
them being ultra vires such non-compliance certainly constitutes unfair action against Officer Billings, in an industrial sense.  I 
also note the requirements of s 8 of the PSM Act, in relation to human resource management principles. Section 8(1)(c), 
requires all employees to be treated fairly and consistently, and are not to be subjected to arbitrary or capricious administrative 
acts.  Additionally, there is nothing in the Prisons Act to suggest that the Commission cannot exercise its general powers under 
s 23 of the Act to enquire into and deal with a dispute as to an industrial matter, arising from the exercise of a power by the 
chief executive officer of the Department under s 36(3) of the Prisons Act: Transport Workers’ Union of Australia, Industrial 
Union of Workers, Western Australian Branch v Mt Newman Mining Co Pty Ltd (1989) 69 WAIG 1036. 

109 Also, as outlined above in some detail, for Officer Billings to not have had the details of the allegations ever put to her, prior to 
the formal investigation, let alone after it concluded, and prior to being required to respond to the Department’s proposed 
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transfer, was fundamentally unfair.  Had Officer Billings been given the allegations prior to the investigation, she would have 
been able to properly prepare herself for her interview with the Investigator, in relation to events that went back, in some cases, 
two years.  It is also the case that had Officer Billings been fully informed of the allegations against her prior to attending her 
interview with the Investigator, she may have taken advice from the Union and/or others, which may have led to a submission 
at that time to the Department, that three of the four allegations were outside of the time limits prescribed by the Policy and 
Procedures.  

110 Therefore, having regard to all of these matters, in no sense could it be suggested that affording Officer Billings procedural 
fairness could not possibly have made any difference to the outcome: Stead v State Government Insurance Commission (1986) 
161 CLR 141.  Additionally in this respect, the Policies and Procedures themselves require respondents to complaints, to be 
advised of the complaints and to be given an opportunity to respond to them.  A reference to “opportunity to respond”, to 
complaints and allegations, in the context of the Policies and Procedures, read as a whole, can only be reasonably understood 
as an informed opportunity to do so. That is, armed with the substance of the allegations.  None of this occurred in this case. 

111 Further, as I have concluded above, regardless of the lack of observance of the time limits for bringing complaints against 
Officer Billings, the complaints were of doubtful merit.  In my view, given the long time periods between the incidents alleged, 
and the nature of the allegations, when considered in context, it is difficult to see how they could be reasonably construed as 
bullying conduct, in the terms expressed in the Policies and Procedures.  As I have already noted, it was clear on the evidence 
that Officer Billings has a direct style of communication and may at times, be somewhat blunt.  But all of those who gave 
evidence in the case for the Union, as colleagues, regarded Officer Billings as a very good prison officer, who has some 34 
years’ service in the corrections system in this State.  She, along with some others it seems, has had strong views in relation to 
others who absent themselves from work frequently, and the impact that this has on prison officers remaining at work.  No 
doubt in the future, such matters will be handled differently.  

112 It was also very clear on the basis of all of the evidence before the Commission, that there have been ongoing personality 
conflicts between some officers at Wooroloo Prison Farm. In that sense, it was understandable for those responsible for the 
prison to want to resolve the issues.  That should not be at the sole expense of Officer Billings however.  The evidence was 
also, at least in more recent times, since the proposed transfer of Officer Billings has been the subject of these proceedings, that 
the workplace has been relatively calm. 

113 For all of the foregoing reasons, the Commission will order that the forced transfer of Officer Billings not proceed. 
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CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation Industrial 
Union of Workers; 
Australian Nursing 
Federation Industrial 
Union of Workers; 
Australian Nursing 
Federation Industrial 
Union of Workers; 
Australian Nursing F 

The Minister for 
health in his 
incorporated capacity 
under s 7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the WA 
Country Health 
Service; The Minister 
for health in his 
incorporated capacity 

Harrison C C 56/2013 N/A 
 

Dispute re duties of 
The Australian 
Nursing Federation 
members 

Discontinued 

Australian Nursing 
Federation Industrial 
Union of Workers; 
Australian Nursing 
Federation Industrial 
Union of Workers; 
Australian Nursing 
Federation Industrial 
Union of Workers; 
Australian Nursing F 

The Minister for 
Health in his 
incorporated capacity 
under s7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the hospitals 
formally comprised in 
the Metropolitan 
Health Services 
Board; The Min 

Harrison C C 8/2013 N/A 
 

Dispute re duties of 
The Australian 
Nursing Federation 
members  

Discontinued 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health as delegate of 
the Minister for 
Health 

Scott A/SC PSAC 
23/2012 

N/A 
 

Dispute re "low 
activity day" (LAD) 

Concluded 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

The Director General 
of Health as delegate 
of the Minister of 
Health in His 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act 1927 
(WA) 

Scott A/SC PSAC 
22/2013 

2/08/2013 
 

Dispute re refusal of 
union member to 
return to original 
shift pattern 

Discontinued 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

The Director General 
of Health as delegate 
of the Minister of 
Health in His 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act 1927 
(WA) 

Scott A/SC PSAC 5/2014 27/02/2014 
12/03/2014 
18/03/2014 
 

Dispute re 
classification level 

Discontinued 

The Australian 
Medical Association 
(WA) Incorporated 

The Minister for 
Health 

Scott A/SC PSAC 9/2014 N/A 
 

Dispute re 
outstanding 
payments 

Withdrawn 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees, West 
Australian Branch 

Public Transport 
Authority of Western 
Australia 

Mayman C C 241/2013 6/01/2014 
 

Dispute re alleged 
unfair dismissal 

Discontinued 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees, West 
Australian Branch 

Public Transport 
Authority of Western 
Australia 

Mayman C C 242/2013 2/01/2014 
 

Dispute re 
termination of 
employment 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Acting Director 
General  Department 
of Parks and Wildlife 

Mayman C PSAC 
43/2013 

16/12/2013 
20/12/2013 
 

Dispute re alleged 
breaches of disipline 

Consent 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Mr Jason Barnes and 
Mr Robert Holliday 
in partnership 

Mayman C C 231/2013 6/11/2013 
 

Dispute re 
termination 

Consent 
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Parties Commissioner Conference 
Number 

Dates Matter Result 

The Independent 
Education Union of 
Western Australia, 
Union of Employees 

Dr T McDonald 
Director, The Most 
Reverend Timothy 
Costelloe, Roman 
Catholic Archbishop 
of Perth, The Most 
Reverend Christopher 
Saunders, Roman 
Catholic Bishop of 
Broome 

Mayman C C 71/2012 18/12/2012 
19/12/2012 
 

Dispute re changes 
to "Teacher Housing 
Scheme" 

Discontinued 

United Voice WA The Minister for 
Health in his 
incorporated capacity 
under s.7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the 
Hospitals formerly 
comprised in the 
Metropolitan Health 
Service Board 

Harrison C C 196/2013 15/04/2013 
 

Dispute re 
allegations of staff 
taking excessive 
breaks and taking 
lunch break at the 
same time 

Discontinued 

United Voice WA The Minister for 
Health in his 
incorporated capacity 
under s7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the WA 
Country Health 
Service 

Mayman C C 239/2013 N/A 
 

Dispute re alleged 
bullying 

Discontinued 

Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

Mr John Reid 
General Manager Fly 
By Night Musicians' 
Club 

Mayman C C 234/2013 19/12/2013 
20/01/2014 
 

Dispute re alleged 
denied entitlements 

Discontinued 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2014 WAIRC 00356 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2014 WAIRC 00356 
CORAM : CHIEF COMMISSIONER A R BEECH 
DELIVERED : WEDNESDAY, 30 APRIL 2014 
FILE NO. : B 146 OF 2013 
BETWEEN : REY CAGAMPANG 

Applicant 
AND 
CAMELOT INVESTMENTS (WA) PTY LTD (IN LIQUIDATION) ACN: 095 069 775 
FORMERLY TRADING AS "THE PIED PIPER" 
Respondent 

 

CatchWords : Industrial law (WA) - contractual benefits claim - Claim for redundancy benefits, annual 
leave entitlements and unpaid wages - Proceedings against company in liquidation - leave of 
Federal Court of Australia or Supreme Court of Western Australia required to proceed with 
claim 

Legislation :  Industrial Relations Act 1979 (WA) s 29(1)(b)(ii); Corporations Act 2001 (Cth) s 471B  
Result : Application adjourned  
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Case(s) referred to in reasons: 

Helm v Hansley Holdings Pty Ltd (in liquidation) [1999] WASCA 71; (1999) 79 WAIG 1860 

Reasons for Decision 

1 The facts of this matter may be shortly stated.  On 6 September 2013, Mr Cagampang filed a claim that he was employed by 
the respondent as a pastry chef between 26 April 2011 and 28 August 2012 and that he is entitled to redundancy benefits, 
annual leave entitlements, unpaid wages and other entitlements to s 457 visa holders pursuant to his contract of employment.  
He values these entitlements at $8,000.  No answering statement was received from the respondent. 

2 The Commission wrote to Mr Cagampang on 18 October 2013 noting that he had identified the respondent to the claim as 
being ‘in liquidation’ and drawing to his attention s 471B of the Corporations Act 2001 (Cth) which provides as follows:   

471B Stay of proceedings and suspension of enforcement process 

While a company is being wound up in insolvency or by the Court, or a provisional liquidator of a company is 
acting, a person cannot begin or proceed with: 

(a) a proceeding in a court against the company or in relation to property of the company; or 

(b) enforcement process in relation to such property; 

except with the leave of the Court and in accordance with such terms (if any) as the Court imposes. 

3 The Commission has been held to be a court for the purposes of s 471B (Helm v Hansley Holdings Pty Ltd (in liquidation) 
[1999] WASCA 71; (1999) 79 WAIG 1860).  Therefore this claim cannot begin or proceed except with the leave of (in this 
case) the Federal Court of Australia or the Supreme Court of Western Australia.  Mr Cagampang needs to seek that leave.  The 
letter advised that the Commission intended to take no action in relation to Mr Cagampang’s claim until it receives advice from 
him that that leave has been granted. 

4 Since then, Mr Cagampang appears to have done nothing to proceed with his claim.  A file note indicates that he telephoned 
the Commission on 14 November 2013 to say that he has been overseas in the Philippines and did not receive the letter of 
18 October 2013.  He had received subsequent correspondence and a notice of hearing listing the matter for mention, however 
he intends to leave for the Philippines again as he is unsure whether his family has been affected by the typhoon.  He didn’t 
know what to do about his claim and asked what can be done.  The Commission’s response, by email of 20 January 2014, 
advised that the hearing date would be vacated as a result of his email and referred him to the Employment Law Centre.   

5 When nothing further was heard from Mr Cagampang, his claim was set down for mention again, this time on 5 March 2014.  
The accompanying letter informed Mr Cagampang that he needed to show cause why his claim should not be dismissed.  On 
2 March 2014, an email was received from Mr Cagampang thanking us for the information but advising he regrets he will not 
be able to attend the hearing as he is still in the Philippines and in the process of recovering from Typhoon Yolanda.  The email 
also indicated he does not have enough money to book a flight back to Australia and hopefully we could get the payment for 
him as soon as possible.  He said it would be appreciated by him if we could give him an update with the result of the hearing, 
that we shouldn’t hesitate to ask him if we need clarification or have a question, and thanked us for our consideration.  The 
hearing on 5 March 2014 therefore did not proceed.   

6 Put simply, it is up to Mr Cagampang to proceed with his claim - it is not up to the Commission to do this for him, or seek a 
redundancy payment on his behalf.   

7 Because his former employer is in liquidation he is unable to begin or to proceed with his claim without first seeking leave of 
the Supreme Court of Western Australia or the Federal Court of Australia.   

8 The Commission has no reason to doubt the sincerity of Mr Cagampang when he states that he has been in the Philippines.  
There is also no reason to doubt that he has genuine reasons for making that a priority.   

9 However, if as a result of the circumstances he does not intend to proceed with his claim in this Commission then he should 
withdraw it.  If he does intend to proceed then he will need to do so and show that he is doing so.   

10 His claim in this Commission cannot just sit indefinitely.   

11 Accordingly, the Commission makes the following decision:   

(1) His claim will remain adjourned for a further six months until 1 October 2014.   

(2) If Mr Cagampang wishes to proceed with his claim, he must show the Commission some proof that he has taken 
steps to seek the leave of the Federal Court of Australia or the Supreme Court of WA to allow his claim to 
proceed.   

(3) If Mr Cagampang does not provide that proof to the Commission on or before 1 October 2014, an order will 
issue after that date that dismisses his claim for want of prosecution.   

12 Mr Cagampang’s claim is therefore adjourned.   
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2014 WAIRC 00348 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN VAN DER MEULEN 
APPLICANT 

-v- 
J-CORP PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 28 APRIL 2014 
FILE NO/S B 164 OF 2013 
CITATION NO. 2014 WAIRC 00348 
 

Result Application for discovery discontinued 
 

Order 

WHEREAS the Commission has before it an application claiming denied contractual benefits pursuant to section 29(1)(b)(ii) of the 
Industrial Relations Act 1979 (the Act);  

AND WHEREAS on Tuesday, the 12th day of November 2013 the applicant made an application for discovery and production of 
documents; 

AND WHEREAS the applicant advised, by email, on Wednesday, the 2nd day of April 2014 that the application for discovery and 
production of documents has been complied with and therefore may be discontinued; 

NOW THEREFORE, I pursuant to the powers conferred on me under section 27(1)(a) of the Act, hereby order -  

THAT the application for discovery and production of documents be, and is hereby discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2013 WAIRC 00579 
DISPUTE RE TRANSFER OF OFFICER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 5 AUGUST 2013 
FILE NO. C 207 OF 2013 
CITATION NO. 2013 WAIRC 00579 
 

Result Recommendation issued 
Representation 
Applicant Mr J Walker and with him Mr P Barry 
Respondent Ms N Sagar and with her Mr J Peech 
 

Recommendation 

WHEREAS the Union filed an application under s 44 of the Industrial Relations Act 1979 for a s 44 compulsory conference in 
relation to a dispute between it and the Minister concerning a member, prison officer Mary Billings; 

AND WHEREAS the Commission convened a conference under s 44 of the Act.  At the conference the Commission was informed 
by the Union that the parties are in dispute in relation to a proposed transfer of Officer Billings from Wooroloo Prison Farm to 
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Hakea Prison.  The proposed transfer arises from allegations made against Officer Billings that she engaged in bullying behaviour 
towards other prison officers; 

AND WHEREAS the Commission was further informed that an independent investigator was appointed to investigate the 
allegations.  An Investigation Report provided to the Minister concluded that a number of the allegations had been substantiated.  
As a result, the Minister proposed that Officer Billings be transferred in accordance with clause 17 – Transfers of the Prison 
Officers Award, specifically as a Management Initiated Transfer, to maintain the good order and security of the prison; 

AND WHEREAS the Union informed the Commission that Officer Billings had been denied procedural fairness as she had not 
been provided with the particulars of the allegations against her and has not seen the outcomes of the investigation as contained in 
the Investigation Report.  Furthermore, Officer Billings contests the assertion that she engaged in bullying conduct.  The Union 
contended that the Minister has failed to comply with its own policies and procedures in relation to workplace grievances in 
particular it has failed to implement both the informal and formal resolution processes, set out in the Policy.  It was also said by the 
Union that the Minister has failed to adequately confer with it in relation to the issues in dispute; 

AND WHEREAS the Minister contended that the matters referred to in the complaints, and supported in the Investigation Report, 
involve unacceptable conduct by Officer Billings towards other officers.  The Minister said that it was necessary to transfer Officer 
Billings, to maintain the good order and security of the prison; 

AND WHEREAS having regard to the issues in dispute, and the matters raised at the conference, the Commission informed the 
parties that it would make recommendations in an endeavour to assist in the resolution of the present dispute; 

NOW THEREFORE the Commission, pursuant to the powers conferred on it under s 44 the Industrial Relations Act, 1979 hereby 
recommends – 

(1) THAT the Minister provide to the Union, on a confidential basis, a copy of the Investigation Report, in order 
that the Union can take instructions from Officer Billings.  The content of the Investigation Report is not to be 
communicated to any third party. 

(2) THAT following receipt by the Union of a copy of the Investigation Report, the parties further confer in relation 
to the issues the subject of the dispute, within the next 14 days. 

(3) THAT in accordance with the Department of Corrective Services Workplace Grievance Management 
Procedures 2009, consideration be given to mediation between the complainant(s) and Officer Billings in 
relation to the allegations. 

(4) THAT the parties report back to the Commission within 21 days following which the matter may be subject to 
further conciliation and/or arbitration. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2014 WAIRC 00305 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBIN WESTERN AND OTHERS 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE WA COUNTRY HEALTH SERVICE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 15 APRIL 2014 
FILE NO. PSA 66 OF 2008, PSA 67 OF 2008, PSA 68 OF 2008 
CITATION NO. 2014 WAIRC 00305 
 

Result Direction issued 
Representation  
Applicant Ms P Marcano as agent, and with her, Mr C Panizza and Ms H Sheldon 
Respondent Ms C Reid and Mr R Gabelish 
 

Direction 

WHEREAS on Wednesday, the 5th day of November 2008 the applicants filed reclassification appeals pursuant to the Industrial 
Relations Act 1979; and  
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WHEREAS on Monday, the 14th day of April 2014 at 10.30 am the Public Service Arbitrator convened a conference for the 
purpose of reporting back; and 

WHEREAS at the conclusion of that conference the Arbitrator formed the view that issuing directions would encourage the 
resolution of the matter in question; 

NOW THEREFORE the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby directs: 

1. THAT the Whole of Health Classification Review Committee make a decision on the reclassification appeals 
for the positions of Pharmacy Assistants and Pharmacy Technicians for all of those positions including those at 
Narrogin Hospital, but not otherwise positions in the WA Country Health Service, within 21 days from the 14th 
day of April 2014; and 

2. THAT the respondent forward its decision and reasons to the applicants in an expeditious manner.   
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 

NOTICES—Appointments— 

2014 WAIRC 00404 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner JL Harrison to be an additional Public Service Arbitrator for a period of one year from the 1st day of May, 2014. 
Dated the 22nd day of April, 2014. 

 
CHIEF COMMISSIONER A.R. BEECH 

 
 

2014 WAIRC 00414 
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2014 WAIRC 00413 

 

 

NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2014 WAIRC 00350 

NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, and 
with the consent of the parties, to cancel the following award, namely the - 

PRINTING (GOVERNMENT) AWARD 1990 

on the grounds that there is no employee to whom the award applies. 

Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 

Please quote File No. Adm 86/2013 on all correspondence. 

Dated at Perth this 28th day of May 2014 
(Sgd.)  S BASTIAN, 

[L.S.] Registrar. 

 



604 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 94 W.A.I.G. 
 

PUBLIC SERVICE APPEAL BOARD— 

2014 WAIRC 00383 
NOTICE OF APPEAL AGAINST DECISION GIVEN ON 1 NOVEMBER 2013 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2014 WAIRC 00383 
CORAM : PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J L HARRISON- CHAIRPERSON 
MR B DODDS - BOARD MEMBER 
MR S WARD - BOARD MEMBER 

HEARD : BY WRITTEN SUBMISSIONS:  THURSDAY, 20 FEBRUARY 2014, TUESDAY, 11 
MARCH 2014 

DELIVERED : WEDNESDAY, 7 MAY 2014 
FILE NO. : PSAB 26 OF 2013 
BETWEEN : SILVANA CIZERLE 

Appellant 
AND 
DEPARTMENT OF HOUSING 
Respondent 

 

Catchwords : Industrial Law (WA) – Public Service Appeal Board – Appeal against decision issued by 
respondent following a formal grievance investigation – Preliminary issue – Whether Board 
has jurisdiction – Application not seeking to appeal a decision referred to in s 80I(1) of the 
Act - Appeal dismissed 

Legislation : Industrial Relations Act 1979 s 80C(1), s 80F and s 80I 
Public Sector Management Act 1994 s 29, s 78 and s 97(1) 
Public Sector Management (Breaches of Public Sector Standards) Regulations 2005 

Result : Dismissed 
Representation: 
Appellant : In person 
Respondent : Ms A Wood and Mr S Thackrah (of counsel) 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (the Board). 
2 Silvana Cizerle (the appellant) lodged an appeal to the Board on 22 November 2013 in relation to a decision made by the 

Department of Housing (the respondent) arising out of an investigation into a grievance she had lodged with the respondent.  
The appellant claims the investigation into her grievance was flawed and the investigation’s report contained inaccuracies.  
The appellant also complains that she has been denied access to her substantive position and her requests for special 
consideration with respect to undertaking duties have been ignored by the respondent. 

3 The Board’s jurisdiction is set out in s 80I the Industrial Relations Act 1979 (the Act) as follows: 
(1) Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, a Board has 

jurisdiction to hear and determine — 
(a) an appeal by any public service officer against any decision of an employing authority in relation to an 

interpretation of any provision of the Public Sector Management Act 1994, and any provision of the 
regulations made under that Act, concerning the conditions of service (other than salaries and 
allowances) of public service officers; 

(b) an appeal by a government officer, who is the holder of an office included in the Special Division of 
the Public Service for the purposes of section 6(1) of the Salaries and Allowances Act 1975, under 
section 78 of the Public Sector Management Act 1994 against a decision or finding referred to in 
subsection (1)(b) of that section; 

(c) an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, by 
any government officer who occupies a position that carries a salary not lower than the prescribed 
salary from a decision, determination or recommendation of the employer of that government officer 
that the government officer be dismissed; 

(d) an appeal by a government officer, other than a person referred to in paragraph (b), under section 78 
of the Public Sector Management Act 1994 against a decision or finding referred to in 
subsection (1)(b) of that section; 
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(e) an appeal, other than an appeal under section 78(1) of the Public Sector Management Act 1994, by 
any government officer who occupies a position that carries a salary lower than the prescribed salary 
from a decision, determination or recommendation of the employer of that government officer that the 
government officer be dismissed, 

and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e). 
(2) In subsection (1) prescribed salary means the lowest salary for the time being payable in respect of a position 

included in the Special Division of the Public Service for the purposes of section 6(1) of the Salaries and 
Allowances Act 1975. 

(3) A Board does not have jurisdiction to hear and determine an appeal by a government officer from a decision 
made under regulations referred to in section 94 of the Public Sector Management Act 1994. 

4 Section 80C(1) of the Act defines an employer and government officer as follows: 
employer — 

(a) in relation to a government officer who is a public service officer, means the employing authority of that public 
service officer; and 

(b) in relation to any other government officer, means the public authority by whom or by which that government 
officer is employed; 

government officer means — 
(a) every public service officer; and 
(aa) each member of the Governor’s Establishment within the meaning of the Governor’s Establishment Act 1992; 

and 
(ab) each member of a department of the staff of Parliament referred to in, and each electorate officer within the 

meaning of, the Parliamentary and Electorate Staff (Employment) Act 1992; and 
(b) every other person employed on the salaried staff of a public authority; and 
(c) any person not referred to in paragraph (a) or (b) who would have been a government officer within the 

meaning of section 96 of this Act as enacted before the coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) Act (No. 2) 1984 1, 

but does not include —  
(d) any teacher; or 
(e) any railway officer as defined in section 80M; or 
(f) any member of the academic staff of a post-secondary education institution; 

5 For the Board to have jurisdiction to deal with this application the appellant must be a government officer employed by an 
employer as defined and the appeal must be lodged under the provisions of s 80I(1)(a), (b), (c), (d) or (e) of the Act. 
Submissions 
Respondent 

6 The respondent argues that the Board does not have the power to deal with this appeal under s 80I(1) of the Act. 
7 For the appellant to be able to lodge an appeal under s 80I(1)(a) the investigation must involve the interpretation of the Public 

Sector Management Act 1994 (the PSM Act) or regulations made pursuant to it.  The appellant does not appeal against an 
interpretation of s 29 of the PSM Act or any PSM Act regulations and s 29 of the PSM Act only provided the basis for the 
respondent’s investigation into the appellant’s complaint and the decision made by the respondent in relation to her grievance. 

8 Section 29 of the PSM Act states as follows: 
Subject to this Act and to any other written law relating to his or her department or organisation, the functions of a chief 
executive officer or chief employee are to manage that department or organisation, and in particular ... (l) subject to Part 7 
and the Industrial Relations Act 1979, to resolve or redress the grievances of employees in that department or 
organisation; 

Part 7 of the PSM Act deals with procedures for seeking relief in respect of a breach of a public sector standard.  Section 97(1) 
provides that: 

The functions of the [Public Sector] Commissioner under this Part are — 
(a) to make recommendations to the Minister on the making, amendment or repeal of regulations prescribing 

procedures, whether by way of appeal, review, conciliation, arbitration, mediation or otherwise, for employees 
and other persons to obtain relief in respect of the breaching of public sector standards. 

The Public Sector Management (Breaches of Public Sector Standards) Regulations 2005 (the PSM Regulations) were made 
pursuant to Part 7 of the PSM Act.  One of these regulations allows the Public Sector Commissioner to issue guidelines as to 
how breaches of public sector standards are to be managed by a Chief Executive Officer.  The Grievance Resolution Standard 
is one such guideline.  The respondent applied the Grievance Resolution Standard in making its decision about the appellant’s 
complaint and the decision did not rely on the interpretation of either the PSM Act or the PSM Regulations.  Furthermore, 
public servants aggrieved by alleged breaches of public sector standards must lodge an appeal with the Public Sector 
Commissioner, which the appellant did and was unsuccessful. 

9 The respondent submits that the provisions of s 80I(1)(c) and (e) of the Act are not relevant to this appeal as the appellant has 
not been dismissed.  The appellant is a level 6 employee and she acted in a level 7 role from 3 April 2012 to 10 February 2013 
and was paid at the level 7 rate until the expiry of this acting arrangement on 10 February 2013.  The appellant’s return to a 
level 6 appointment on 10 February 2013 was a result of her acting arrangement coming to an end by the effluxion of time.  
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Decisions about the duration of temporary acting arrangements are made at the respondent’s discretion and the appellant 
continues to be employed and paid as a level 6, which is her substantive classification level and which is specified in her letter 
of appointment.  This appeal does not satisfy the criteria set out in s 80I(1)(d) of the Act as the respondent has not made any 
decision about the appellant under the disciplinary or substandard performance processes contained in Part 5 of the PSM Act.  
The provisions of s 80I(1)(b) of the Act also do not apply to the appellant’s appeal. 
Appellant 

10 The appellant argues that the Board can hear this application as she is appealing a decision made by the respondent which did 
not comply with the provisions of s 29 of the PSM Act.  The appellant also claims that lodging an appeal under the Act is an 
agreed pathway of appeal if an employee of the respondent is unhappy with the outcome of a grievance.  The appellant made 
submissions going to the merit about how her grievance was handled by the respondent however these issues are not relevant 
to the issue of whether the Board has jurisdiction to deal with this application. 
Consideration 

11 There is no dispute and the Board finds that the appellant is a government officer within the meaning of s 80C(1) of the Act 
and that the respondent is an employer as defined in this section. 

12 This application relates to the appellant seeking to appeal the outcome of an investigation conducted by the respondent into a 
grievance she lodged with the respondent. 

13 The Board has the power to hear and determine an appeal lodged pursuant to s 80I(1) of the Act.  The Board finds that this 
appeal cannot be dealt with under s 80I(1)(a) of the Act as this appeal does not relate to an interpretation of a provision of the 
PSM Act or regulations made under this act.  The Board is also satisfied that s 80I(1)(b) and (d) do not apply to this appeal as 
this application does not relate to any disciplinary action or substandard performance issues arising out of s 78 of the PSM Act.  
The Board finds that the provisions contained in s 80I(1)(c) and (e) of the Act are not relevant to this appeal as the appellant 
has not been dismissed and remains employed by the respondent. 

14 The appellant indicated that if the Board does not have jurisdiction under s 80I of the Act to deal with her appeal, she will seek 
leave to lodge an appeal to the Public Service Arbitrator under s 80F of the Act.  It is a matter for the appellant if she wishes to 
pursue another appeal using a different section of the Act. 

15 This application is not within the Board’s jurisdiction and will be dismissed. 
 

 

2014 WAIRC 00384 
NOTICE OF APPEAL AGAINST DECISION GIVEN ON 1 NOVEMBER 2013 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SILVANA CIZERLE 

APPELLANT 
-v- 
DEPARTMENT OF HOUSING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER J L HARRISON – CHAIRPERSON 
 MR B DODDS - BOARD MEMBER 
 MR S WARD - BOARD MEMBER 
DATE WEDNESDAY, 7 MAY 2014 
FILE NO PSAB 26 OF 2013 
CITATION NO. 2014 WAIRC 00384 
 

Result Dismissed 
Representation 
Appellant In person 
Respondent Ms A Wood and Mr S Thackrah (of counsel) 
 

Order 
HAVING HEARD the appellant on her own behalf and Ms A Wood and Mr S Thackrah of counsel on behalf of the respondent the 
Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2014 WAIRC 00300 
APPEAL AGAINST DECISION TO TERMINATE EMPLOYMENT MADE ON 28 AUGUST 2013 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MRS SAMANTHA HATT 

APPELLANT 
-v- 
MR NEIL FERNANDES 
CENTRAL INSTITUTE OF TECHNOLOGY 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER J L HARRISON - CHAIRPERSON 
 MR B DODDS - BOARD MEMBER 
 MR J BECKINGHAM- BOARD MEMBER 
DATE MONDAY, 14 APRIL 2014 
FILE NO PSAB 20 OF 2013 
CITATION NO. 2014 WAIRC 00300 
 

Result Discontinued 
Representation 
Appellant Ms M McCormack (of counsel) 
Respondent Mr R Bathurst (of counsel) 
 

Order 
This is an appeal to the Public Service Appeal Board (the Board) lodged in the Commission pursuant to s 80I of the Industrial 
Relations Act 1979. 
The Board convened a scheduling conference on 29 January 2014 and following this conference the parties were asked to provide 
written submissions in relation to two preliminary issues. 
On 11 February 2014 the appellant’s representative advised the Commission that the appellant did not wish to proceed with the 
matter and a Notice of Withdrawal or Discontinuance form was filed in the Commission on 12 February 2014. 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2013 WAIRC 01076 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 23 OCTOBER 2013 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DENISE MEAD 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT FOR CHILD PROTECTION AND FAMILY SUPPORT 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MS D GOULD - BOARD MEMBER 
 MR G RICHARDS - BOARD MEMBER 
DATE FRIDAY, 20 DECEMBER 2013 
FILE NO PSAB 23 OF 2013 
CITATION NO. 2013 WAIRC 01076 
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Result Direction issued 
Representation 
Appellant Mr D Wayda  
Respondent Mr M Darcy and with him Ms L Oversby  
 

Direction 
HAVING heard Mr D Wayda on behalf of the appellant and Mr M Darcy and with him Ms L Oversby on behalf of the respondent 
the Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1)  THAT each party shall give an informal discovery by serving its list of documents by 10 January 2014.  
(2) THAT inspection of documents shall be completed by 17 January 2014. 
(3)  THAT the matter be listed for hearing for one day on a date to be fixed. 
(4) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
Commissioner. 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2014 WAIRC 00296 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 23 OCTOBER 2013 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DENISE MEAD 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT FOR CHILD PROTECTION AND FAMILY SUPPORT 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR G RICHARDS - BOARD MEMBER 
 MS D GOULD - BOARD MEMBER 
DATE FRIDAY, 11 APRIL 2014 
FILE NO PSAB 23 OF 2013 
CITATION NO. 2014 WAIRC 00296 
 

Result Discontinued by leave 
Representation 
Appellant Mr D Wayda 
Respondent Mr M Darcy 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
Commissioner. 

[L.S.] On behalf of the Public Service Appeal Board. 
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2013 WAIRC 00976 
APPEAL AGAINST THE DECISION TO IMPOSE A MONETARY SANCTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID STREETON 

APPELLANT 
-v- 
BRIAN BRADLEY - DIRECTOR GENERAL 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B LANGENBERG - BOARD MEMBER 
 MR G LEE - BOARD MEMBER 
DATE FRIDAY, 15 NOVEMBER 2013 
FILE NO PSAB 22 OF 2013 
CITATION NO. 2013 WAIRC 00976 
 

Result Direction issued 
Representation 
Appellant In person  
Respondent Ms R Young of counsel  
 

Direction 
HAVING heard the appellant on his own behalf and Ms R Young of counsel on behalf of the respondent the Appeal Board, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the appellant file and serve upon the respondent particulars of the grounds of his application to extend 
time to file his appeal by 22 November 2013.  

(2) THAT the application to extend time be listed for hearing on a date to be fixed by the Appeal Board.  
(3) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
Commissioner. 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2013 WAIRC 01008 
APPEAL AGAINST THE DECISION TO IMPOSE A MONETARY SANCTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID STREETON 

APPELLANT 
-v- 
BRIAN BRADLEY - DIRECTOR GENERAL 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B LANGENBERG - BOARD MEMBER 
 MR G LEE - BOARD MEMBER 
DATE THURSDAY, 28 NOVEMBER 2013 
FILE NO PSAB 22 OF 2013 
CITATION NO. 2013 WAIRC 01008 
 
Result Order issued 
Representation 
Appellant In person  
Respondent Ms R Young of counsel  
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Order 
HAVING heard the appellant on his own behalf and Ms R Young of counsel on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders by consent – 

THAT the time for the filing of the notice of appeal in the herein proceedings be and is hereby extended to 24 October 
2013. 

(Sgd.)  S J KENNER, 
Commissioner. 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2013 WAIRC 01046 
APPEAL AGAINST THE DECISION TO IMPOSE A MONETARY SANCTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID STREETON 

APPELLANT 
-v- 
BRIAN BRADLEY - DIRECTOR GENERAL 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B LANGENBERG - BOARD MEMBER 
 MR G LEE - BOARD MEMBER 
DATE MONDAY, 2 DECEMBER 2013 
FILE NO PSAB 22 OF 2013 
CITATION NO. 2013 WAIRC 01046 
 

Result Order issued 
Representation 
Appellant In person  
Respondent Ms R Young of counsel 
 

Order 
HAVING heard the appellant on his own behalf and Ms R Young of counsel on behalf of the respondent the Appeal Board, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders by consent – 
(1)  THAT by 20 December 2013, the parties attempt to agree a statement of agreed facts and an agreed bundle of documents.  

If any such statement and bundle are agreed, they will be filed and served by 20 December 2013.  
(2)  THAT the evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. Copies of documents referred to in witness statements shall be annexed to the statement, 
unless the document appears in the agreed bundle.  

(3)  THAT the appellant file and serve upon the respondent any signed witness statements upon which he intends to rely no 
later than 21 days prior to the date of the hearing.  

(4)  THAT the respondent file and serve upon the appellant any signed witness statements upon which it intends to rely no 
later than 7 days prior to the date of hearing.  

(5)  THAT the parties file and serve an outline of submissions and any list of authorities upon which they intend to rely no 
later than 3 days prior to the date of hearing.  

(6)  THAT the matter is listed for a hearing on a date to be fixed. 
(7)  THAT the parties have liberty to apply. 

(Sgd.)  S J KENNER, 
Commissioner. 

[L.S.] On behalf of the Public Service Appeal Board. 
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2014 WAIRC 00334 
APPEAL AGAINST THE DECISION TO IMPOSE A MONETARY SANCTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2014 WAIRC 00334 
CORAM : PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER S J KENNER - CHAIRMAN 
MR B LANGENBERG - BOARD MEMBER 
MR G LEE - BOARD MEMBER 

HEARD : FRIDAY, 15 NOVEMBER 2013, FRIDAY, 28 FEBRUARY 2014 
DELIVERED : THURSDAY, 24 APRIL 2014 
FILE NO. : PSAB 22 OF 2013 
BETWEEN : DAVID STREETON 

Appellant 
AND 
DIRECTOR GENERAL, DEPARTMENT OF COMMERCE 
Respondent 

 

Catchwords : Industrial law (WA) – Appeal against a decision of the respondent to impose a penalty – 
Breach of discipline – Reduction in salary increment – Disobeying a lawful order – 
Inappropriate use of respondent’s email system – Forwarding non-work related and 
inappropriate emails to colleagues – Appeal Board should not interfere with the decision – 
Appeal dismissed 

Legislation : Public Sector Management Act 1994 (WA) ss 80A, 80(b)(ii) 
Result : Appeal dismissed 
Representation: 
Counsel: 
Appellant : In person 
Respondent : Ms R Young  
Solicitors: 
Respondent : State Solicitor’s Office 
 

Case(s) referred to in reasons: 
Nicholas v Department of Education and Training (2008) 89 WAIG 817 

Reasons for Decision 
1 The appellant, Mr David Streeton, a Senior Investigator employed in the Building Commission, Department of Commerce, 

appeals against a decision taken by the Director General of the Department on 24 September 2013, to impose a penalty of a 
reduction in salary increment, arising from disciplinary action. 

2 Mr Streeton’s appeal was filed on 24 October 2013, some nine days out of time.  An application to extend time for the filing of 
the appeal accompanied the notice of appeal. Mr Streeton submitted that he received the letter from the Director General dated 
24 September 2013 on 27 September 2013. At the time he received the letter, Mr Streeton wrongly assumed he had 28 days to 
file an appeal against the decision. Mr Streeton said he then proceeded on a planned holiday with his family returning to Perth 
on 10 October 2013. On his return, he decided he would appeal against the decision. Mr Streeton returned to work on 
14 October 2013 and was occupied by work matters during the course of that week. On 23 October, Mr Streeton made contact 
with the Registry of this Commission and was then informed of the 21 day period to lodge his appeal.  Mr Streeton said that he 
immediately filed his notice of appeal along with an application to extend time. Mr Streeton submitted that should his 
extension of time be refused he would suffer a further monetary penalty as a consequence of the ongoing nature of the 
disciplinary action against which he is appealing. 

3 The Director General did not oppose the acceptance of the appeal out of time.  After considering the matter, the Appeal Board, 
having regard to relevant principles set out in, for example, Nicholas v Department of Education and Training (2008) 
89 WAIG 817, accepted the appeal out of time. 

4 In outline, the appeal relates to a disciplinary penalty by way of a reduction in salary increment by one level, arising from a 
breach of discipline committed by Mr Streeton, in forwarding inappropriate emails he had received externally, to his 
colleagues, in July 2013.  It is of some significance to note that in April 2013, Mr Streeton was formally warned in relation to 
inappropriate use of the Department’s email system, when he also forwarded a non-work related inappropriate email to work 
colleagues. On the occasions in question in July 2013, Mr Streeton contended that he forwarded the relevant non-work related 
emails to his colleagues, without giving the matter appropriate thought and consideration.  Mr Streeton admits that his conduct 
was a breach of discipline but contends that the penalty, by way of a reduction in his pay, which he says is equivalent to some 
$2,870, was excessive in all the circumstances.  Mr Streeton contended in part that this was so, having regard to the approach 
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to such matters by other employers, such as the Western Australian Police.  Furthermore, it was also Mr Streeton’s contention 
that the distribution of non-work related emails, was a common occurrence in the workplace and he considered this was a 
circumstance of mitigation. 

The conduct 
5 The relevant conduct was contained in documents tendered as an agreed bundle, as exhibit R1.  As we have noted above, to his 

credit, Mr Streeton did not dispute the relevant conduct, and that it constituted a breach of discipline. On 1 March 2013, 
Mr Streeton forwarded an inappropriate email to a number of colleagues within the Building Commission. The video file 
attached to the email was entitled “Alabama Black Snake”, which contained inappropriate images. As a result of this conduct, 
by letter of 22 April 2013 from Ms Randall, the Building Commission Director of Compliance, Mr Streeton was found to have 
contravened the Department’s Information Security Policy and acted contrary to its Code of Conduct and the Public Sector 
Code of Ethics.  As a result of this incident, the Department decided to not take disciplinary action, rather an improvement 
action. The improvement action was in the form of a formal warning. Mr Streeton was informed that “future non-compliance 
may result in discipline action being taken and this could jeopardise your future employment with the Department”. 

6 Not long after, on 18 and 22 July 2013, Mr Streeton again forwarded inappropriate email content to his colleagues. The first, 
on 18 July, was a photograph of Mr Streeton taken with members of the “West Australian Angels – Legends Football League” 
squad. The women in the photograph were dressed in bikini-like uniforms. The accompanying email read “They were having a 
photo shoot and thought I would get in on the action ☺ These were just a few of the girls wandering around half naked in the 
clubrooms!!” 

7 The second email, of 22 July, had attached to it various images including a male who had placed his hand on the crotch of two 
females; an image of male genitalia made out of cake; various images of overweight people accompanied by offensive 
commentary; images of a deceased person; and other various images depicting male genitalia. As a consequence of this 
conduct, by letter of 14 August 2013, the Director General informed Mr Streeton that it appeared he had committed breaches 
of discipline by disobeying or disregarding a lawful order under s 80(a) of the Public Sector Management Act 1994 and under 
s 80(b)(ii) of the PSM Act, by committing a breach of public sector standards or codes of ethics.  As a consequence of those 
allegations, on 9 September 2013, and in light of Mr Streeton’s admission that he sent the relevant emails, that their content 
was inappropriate, and that he used Departmental resources to receive and send the emails, Mr Streeton was found to have 
committed the breaches of discipline alleged. As a result of the finding, and that Mr Streeton had only relatively recently, been 
formally counselled in relation to similar conduct, the Director General imposed a penalty of a reprimand and a decrease in his 
remuneration by one increment, from level 5.4 to 5.3. 

8 It was Mr Streeton’s evidence that whilst he now fully understands that the conduct he engaged in, both in March and July 
2013 was inappropriate, and could potentially cause offence and should not have been distributed using Departmental 
resources, there was no malice intended. He did not consider that the material which he distributed would have caused offence.  
In particular, as to the email of 18 July 2013, Mr Streeton said he thought at the time, this was merely “an interesting life 
event” that he would share with his colleagues.  As to the email of 22 July, which he received from an external source, 
Mr Streeton testified that he immediately forwarded it to his colleagues, without giving it appropriate consideration. 

9 Mr Streeton said he is now very regretful and remorseful as to his conduct and is embarrassed by it. 
10 In part explanation of his conduct, Mr Streeton adverted to what he thought was a common practice, of the distribution of non-

work related emails in the Building Commission work environment. Furthermore, Mr Streeton referred to what he understood 
to be the practice in dealing with such matters within the Western Australian Police, and said that based upon their approach to 
these issues, the penalty imposed on him in this matter, was harsh and unreasonable.  In relation to the assertion that such non-
work related email distribution was commonplace, Mr Streeton called two colleagues, Messrs Parker and Proudfoot to give 
evidence to this effect. They both received the July 2013 emails from Mr Streeton and did not regard them as offensive. 
Further, both Messrs Parker and Proudfoot said that it is still commonplace for non-work related “joke” type emails to circulate 
within the office of the Building Commission. Mr Parker noted however, that after receiving the July 2013 emails from 
Mr Streeton, he was informed by the branch manager that such non-work related emails are no longer to be forwarded by staff. 

11 The Director General’s approach to this matter was outlined in the evidence of Mr Chinnery, the Department’s Director 
Human Resources. Mr Chinnery testified that the conduct of Mr Streeton came to his attention. After the “Alabama Black 
Snake” email in March 2013, Mr Streeton engaged in further similar conduct arising from the July 2013 email distribution.  
Mr Chinnery said that after finding that Mr Streeton had committed further breaches of discipline, the question of penalty arose 
for consideration. It was Mr Chinnery’s recommendation to the Director General, that an appropriate penalty would be a 
reduction in pay of one increment.  Mr Chinnery said that he considered various alternatives. Dismissal in the circumstances 
would be too harsh a penalty. A reprimand alone was insufficient, particularly in view of the previous breach of discipline, so 
recent in time. A monetary fine was not considered appropriate, as there had been no direct monetary loss incurred by the 
Department. The decision to reduce Mr Streeton’s pay by one increment was considered appropriate. This was because, it 
would, on Mr Chinnery’s evidence serve as an ongoing reminder to Mr Streeton of the breach of discipline and provide an 
opportunity for Mr Streeton to reflect on his conduct. The reduction in increment would lead to approximately, a $1,700 nett 
decrease to Mr Streeton’s annual salary. 

Consideration 
12 It was common ground that the July emails were the second occasion within the space of three months or so, that Mr Streeton 

had breached the Department’s Policy, the Department’s Code of Conduct and the Public Sector Code of Ethics.  As a 
consequence of the first incident, Mr Streeton was on notice that any further such conduct could have consequences for his 
employment. He was clearly warned of this in April 2013. 

13 Somewhat inexplicably, shortly after such a warning, Mr Streeton committed a further breach of discipline. In our view, given 
the number, variety and type of images sent, the latter contravention was arguably more serious than the first.  The content of 
the material distributed in the July 2013 emails was plainly inappropriate, and some of it quite offensive. It was manifestly a 
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breach of the Policy and a failure to comply with the earlier lawful and reasonable direction which had been given to Mr 
Streeton. 

14 Based on Mr Streeton’s repeated conduct and the approach of the Director General to the matter, there is no warrant in the 
Appeal Board interfering with the penalty imposed. In our view, the penalty of a reduction in pay by one increment was an 
appropriate response to the conduct, in all the circumstances. Whether or not Mr Streeton intended to offend or humiliate, by 
the distribution of the material, is irrelevant. Indeed, whether others took offence to the material is also irrelevant. Additionally, 
the approach of other employers, whatever that may be, is not a matter which bears on the Appeal Board’s consideration of this 
matter.  As to the suggestion of the continuation of such behaviour, one would expect that these proceedings would shine a 
bright light on the inappropriateness of the conduct. Any material of the kind the subject of this case is not appropriate for 
distribution on an employer’s email system, regardless of its origin. 

15 The facts of the matter are that Mr Streeton was clearly on notice in April 2013 not to engage in the distribution of 
inappropriate material using the Department’s email resources. One would have thought that given the terms of the letter of 
22 April 2013 from the relevant Director, Mr Streeton would be most alert to ensuring that no further conduct of that kind 
occurred again in the workplace.  It is therefore surprising to say the least, that there was a repeat of the same behaviour, 
relatively shortly thereafter, in July. Whilst we have no doubt as to Mr Streeton’s remorsefulness as a result of these incidents, 
having regard to the nature of the breaches of discipline, and in particular, the close proximity in time between the two 
respective incidents, the response of the Director General was, in our view, proportionate and appropriate. We also note the 
evidence of Mr Chinnery, that in the usual course of events, under the relevant industrial instrument, Mr Streeton’s pay will 
revert to the level 5.4 rate after 12 months from the commencement of the reduction, which took effect on 10 October 2013. 

Conclusion 
16 In all the circumstances the appeal should be dismissed. 

 
 

2014 WAIRC 00351 
APPEAL AGAINST THE DECISION TO IMPOSE A MONETARY SANCTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID STREETON 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF COMMERCE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B LANGENBERG - BOARD MEMBER 
 MR G LEE - BOARD MEMBER 
DATE TUESDAY, 29 APRIL 2014 
FILE NO PSAB 22 OF 2013 
CITATION NO. 2014 WAIRC 00351 
 

Result Appeal dismissed 
Representation 
Appellant In person 
Respondent Ms R Young of counsel 
 

Order 
HAVING heard the appellant on his own behalf and Ms R Young of counsel on behalf of the respondent the Appeal Board, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the name of the respondent be amended by deleting the name “Brian Bradley – Director General” and 
inserting in lieu thereof the name “Director General, Department of Commerce”. 

 (2) THAT the appeal be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

Commissioner. 
[L.S.] On behalf of the Public Service Appeal Board. 
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RECLASSIFICATION APPEALS— 

2014 WAIRC 00325 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2014 WAIRC 00325 
CORAM : PUBLIC SERVICE ARBITRATOR 

ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD : WEDNESDAY, 9 APRIL 2014, THURSDAY, 10 APRIL 2014 
DELIVERED : THURSDAY, 24 APRIL 2014 
FILE NO. : PSA 32 OF 2013, PSA 33 OF 2013, PSA 34 OF 2013, PSA 35 OF 2013, PSA 36 OF 2013, 

PSA 37 OF 2013, PSA 38 OF 2013, PSA 39 OF 2013, PSA 40 OF 2013, PSA 41 OF 2013, 
PSA 42 OF 2013, PSA 43 OF 2013, PSA 44 OF 2013, PSA 45 OF 2013, PSA 46 OF 2013, 
PSA 47 OF 2013, PSA 48 OF 2013, PSA 49 OF 2013, PSA 50 OF 2013, PSA 51 OF 2013, 
PSA 52 OF 2013, PSA 53 OF 2013, PSA 54 OF 2013, PSA 55 OF 2013, PSA 56 OF 2013 

BETWEEN : BEVERLEY ANNE DORNAN AND OTHERS 
Applicants 
AND 
DIRECTOR GENERAL, DEPT OF EDUCATION 
Respondent 

 

CatchWords : Reclassification appeal – Work value – Work Value Principle – Principle 7.6 – BiPERS 
assessment – Classification Review Committee – Classification review process 

Legislation : Industrial Relations Act 1979  s 80E(2)(a) 
  School Education Act 1999  s 63 
Result : Applications dismissed 
Representation: 
Applicants : Ms B Dornan and with her Mr I Dennis and Mr E Troy 
Respondent : Ms S Young and with her Ms E McAdam 
 

Reasons for Decision 
1 The applicants seek the reclassification of positions of Coordinator Regional Operations (CRO), from Level 7 to Level 8, 

pursuant to s 80E(2)(a) of the Industrial Relations Act 1979.  The applicants also say that the respondent’s classification review 
process was flawed.   

2 In 2010, the structure of District Offices was replaced by a Regional Office structure, overseen by a Regional Executive 
Director (RED).  A tier of management, the District Director position, was removed, some functions relocated and the previous 
positions of Manager District Operations (MDO) became CRO.  The applicants claim that there have been changes to the 
position since 1997, in particular that with the removal of the District Director positions, the autonomy, responsibilities and 
decision-making of the CRO has increased.   

3 The parties agree that the role description and selection criteria in the 1997 Job Description Form (JDF) have not changed in 
substance although the title changed to CRO.  The current JDF reflects the structural and title changes resulting in different 
reporting arrangements.   

4 The role of CRO, and previously MDO, is described in the JDF as follows:   
This position is responsible for the operational management of the regional office.  The (CRO) provides professional, 
administrative and operational support to the (RED).  A major responsibility is the implementation of system-wide 
strategies and programs which provide support to schools.  Communication with schools and networks of schools, central 
office, liaison with the media and public relations in the wider community are coordinated through the (CRO).  This 
position works alongside and supports the work of the Coordinator Regional Services.   

5 The selection criteria are: 
1. Leadership skills and the capacity to utilise them to promote a shared understanding of the role of regional 

office and contribute to the development of cooperative work teams. 
2. Experience in managing a complex work environment: demonstrated capacity in financial management, general 

office management and human resource management, including performance management and disciplinary 
procedures. 

3. The ability to plan and coordinate projects including the design and implementation of systems and quality 
assurance processes and monitor and review policy and program implementation to improve regional level 
support to schools. 

4. Conceptual and analytical skills that demonstrate an ability to identify and analyse issues and generate 
appropriate strategies to address them including policy development and strategic planning skills. 
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5. Communication and public relations skills, including experience in liaising with the media and excellent written 
and oral communication skills. 

6. Excellent interpersonal skills including an ability to work in a team environment; skills in negotiation, 
consultation and conflict resolution; and an innovative approach to problem-solving. 

7. A good understanding of the need to establish and maintain productive relationships with the customer base of 
the regional office and a focus on the achievement of excellence in service delivery.   

The Evidence 
6 The applicants presented evidence from Margaret Collins, RED, South Metropolitan Education Region Office; Robyn Davis, 

human resource management consultant who undertook the classification review; and three of the applicants, David Forster, 
Gary Sampson and Brian Sampson.  The respondent presented evidence from Joanne Frances Bergmans who, at the time the 
positions were reviewed, was Senior Classification Officer, and Stephen Andrew Baxter,  RED, Midwest Region.  

7 Ms Collins and Mr Baxter were impressive witnesses.  The three applicants’ witness statements contain many identically 
worded paragraphs, and in some paragraphs words were changed but the effect was identical.  They discussed the preparation 
of their statements amongst themselves.  Mr Forster gave a copy of his statement to Mr Gary Sampson and Mr Brian Sampson.  
As they agreed with his statement they included many of the ‘generic’ statements in their own witness statements.  Therefore, 
it was not their own first hand evidence, but simply agreement with Mr Forster’s statement.  This is problematic as I found Mr 
Forster’s evidence to be unreliable.  He was argumentative and determined to assert his views of the high status and respect 
with which the CROs are held, regardless of the questions asked of him.  Further, I note below some concerns about his 
evidence and his view of the role (see [42] – [44]). 

Consideration and Conclusions 
Respondent’s Classification Review Process 
8 The focus of these Reasons for Decision is on the level of classification rather than the process.  However, from the 

information and evidence that was put forward, I make the following observations:   
1. It was suggested that the Chair of the Classification Review Committee (CRC) actually made the decision, 

having some input from the other members.  The validity of the process and ultimately the decision, depend 
upon the formal decision making authority of the Chair and the CRC.  The Terms of Reference of the CRC 
provide that ‘[a]ll members, including the Chair, will have an equal voting right’ (exhibit A6, clause 6.6).  
However, the CRC Terms of Reference also note that ‘[t]he Director General has delegated the responsibility 
for … evaluating and classifying … positions to the Executive Director, Workforce or his/her delegate as Chair 
of the CRC.  The Executive Director, Workforce may nominate another senior officer to act as Chair of CRC 
with delegated authority to approve CRC decisions on his behalf.’   

 All of this means that the CRC is to review any material, including assessment reports, and make a decision on 
the level of classification.  The Chair of the CRC has delegated authority to approve the CRC decision.  

2. The applicants complain that initially the CRC did not meet but exchanged views via email.  From my 
experience those CRCs which meet, either face-to-face or in teleconference, have a more rigorous process than 
those which simply exchange views via email.  This allows for clarification of issues or free flow of information 
and opinions.  In this case, there appears to have been some incorrect assumptions by the members of the CRC, 
such as when the position was created.  In any event, the Terms of Reference refers to ‘meetings’ (exhibit A6, 
clause 7).   

3. Ms Collins gave evidence that when she had an opportunity to present further information to the CRC, there 
was a very structured question and answer session with no a real chance to express her view.  However, 
Ms Collins accepts that in hindsight, a person of her level of seniority should have been somewhat more 
assertive and expressed her views.   

4. It is my understanding from dealing with many reclassifications that human resource management staff, such as 
Ms Bergmans, regularly do what might be described as a desktop review, simply on the papers as part of the 
information to be considered by the CRC.  The Terms of Reference set out the Executive Officers’ role, which 
includes to ‘provide effective classification review services’ (exhibit A6, clause 6.3), whatever that might mean.    

5. Ms Bergmans made an error in the BiPERS assessment by identifying the position as the fifth level of 
subordination rather than the fourth level.  This error resulted in a five point difference in the total score of 
between 421 and 471 points for Level 7.  A correction still brings the positions within Level 7.  She also noted 
that whilst many of the CRO positions do not have a supervisory function, because some of them do, she gave 
them all the benefit of that higher level of responsibility.  Those positions which do not have supervisory 
responsibility benefited by five points.  

The Level of Classification 
9 The claim is based on increased work value.  The Work Value Principle (State Wage General Order [2013] WAIRC 00353 

Schedule 7.2; (2013) 93 WAIG 467 at 491) sets out the test.  Its essence is ‘that change in the nature of the work should 
constitute such a significant net addition to work requirements as to warrant the creation of a new classification or upgrading to 
a higher classification’. 

10 The decision in The Minister for Health v The Health Services Union of Western Australia (Union of Workers) 
([2013] WAIRC 00836; (2013) 93 WAIG 1565) sets out many of the authorities and they are applied to the consideration of 
this matter.   

11 The applicants say that there are six reasons in particular supporting their applications.   
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(1) Ms Davis’s work value assessment and evidence 
12 Following an interview with Ms Collins, Robyn Davis was engaged by Ms Collins to undertake a review of the classification 

of the position.  She interviewed CROs who were referred to her by Ms Dornan, who represented the applicants in this matter, 
Ms Collins and one other of the eight REDs also nominated by Ms Dornan.   

13 Ms Davis was fully aware that Ms Collins, who sponsored the application and paid for it from her region’s budget, strongly 
supported the reclassification.  The only people she interviewed supported the reclassification.   

14 Ms Davis’s report sets out a comparison chart identifying changes said to have occurred since 1997 when the position of MDO 
was created.  The first two sections deal with policy and legal advice to schools, principals, teachers and parents, and 
complaints management.  The changes suggested there relate to: 

1. Increased sophistication and awareness of complainants.   
2. The creation of a centralised electronic database of legislation and policy.   
3. Increased complexity of complaints.   
4. Liaison with Family Court personnel.   
5. CROs being required to undertake records management and TRIM training.   

15 Firstly, I note that the report also recognises that along with this increased level of sophistication amongst complainants, there 
is now a Legal Services Branch with whom CROs are expected to liaise.  There is a central electronic repository of policies 
and legislation.  There is a Standards and Integrity Unit which has published policy guidelines about which complaints are to 
be addressed locally and which are to be addressed centrally.  There is now a policy for dealing with Disputes and Complaints 
and one for Employee Complaints.  All of these things suggest that the system around policy, legislation and complaints 
management has developed in a way which supports the role of the CRO in a more complex and sophisticated environment.  
There are formalised processes and centrally and readily accessible policy and guidelines.  These make the performance of the 
role easier, not harder and the advice given more consistent and less based on the individual CRO’s experience.   

16 I am unsure how liaison with the Family Court affects the skill or responsibility of the position, considering that a central 
responsibility has always been liaison with external agencies.   

17 In respect of records management and TRIM responsibility, this is a function often performed by officers at levels well below 
Level 7.   

18 Also, while there may be more complaints, the essence of the work remains the same, as do the skills required.   
19 Under the heading of HR Management and Advice, Ms Collins said that the CROs act as executive officers and/or convenors 

for the selection processes under the Public Sector Standards.  During her evidence, Ms Davis acknowledged that being the 
executive officer in selection processes may be done by officers at Level 7 and below.   

20 Ms Davis could not recall the basis of a number of the conclusions she had reached, as the report was undertaken 18 months 
ago.  She was unable to answer why she had noted that ‘[s]ince 2010 CROs must provide advice and preside over 
HR processes’ at page 8 of her assessment report (emphasis added).   

21 In the report, Ms Davis also noted that the relativities between the salaries of this position and a Deputy Principal of a Senior 
High School or a Primary Principal had diminished over time, noting that most public service MDOs/CROs were or are former 
teachers.  However, she acknowledged in cross-examination that comparing the salaries of public service positions with 
teacher positions, where the salary structure and pay rises are entirely differently based, was not an appropriate consideration 
in a classification determination.   

22 I conclude that in these circumstances, the report lacks objective analysis and contains significant flaws.  It could not form the 
basis for the CRC to grant a reclassification, and I place very little reliance upon it.   

(2) Mr Axworthy’s letter to all CROs dated 24 January 2013 
23 By a memorandum  dated 24 January 2013 addressed to CROs, Mr Axworthy, Deputy Director General, Schools said: 

As you are aware a request to the Classification Review Committee (CRC) to review the position of Coordinator Regional 
Operations Level 7, was submitted late last year.   
This request was fully supported by all Regional Executive Directors, who understand and acknowledge the level of 
support and leadership you demonstrate on a daily basis.   

24 The applicants say that this demonstrates that they had cause to believe that all REDs supported their reclassification.   
25 One interpretation of this memorandum is that it was Mr Axworthy’s understanding that all REDs fully supported the 

reclassification.  However, what it says is that ‘[t]his request’, that is, the request to the CRC to review (emphasis added), was 
fully supported by all REDs.  This accords with Mr Baxter’s evidence, that he supported the CROs having the opportunity for 
their positions to be reviewed but did not actually support a reclassification.   

26 I also note here that Ms Collins gave evidence that she had an email from Greg Robson, RED Kimberley Region, the previous 
day.  Mr Robson said that he had been speaking with Mr Baxter and wanted her, Ms Collins, to withdraw from her witness 
statement reference to his supporting the reclassification.   

27 Therefore, it is clear that whilst some REDs support the reclassification, at least two do not.  In any event, the support of senior 
officers is not relevant to whether a position warrants a reclassification based on increased work value.   

(3) Delegated authority to liaise with other child protection agencies  
28 In May 2013, the Director General delegated authority to CROs to liaise with child protection agencies to ensure the wellbeing 

of children within the care of the department.  The applicants say this demonstrates the Director General’s confidence in the 
CROs to liaise directly with agencies about important matters and that such authority is usually only given to higher level 
positions.   
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29 The Instrument of Delegation (exhibit R1) demonstrates that a number of positions have this delegated authority including 
Coordinator Regional Services, also at Level 7, with which the CROs work.  This is not a higher level responsibility for the 
CRO, particularly given the other longstanding liaison duties of the position.   

(4) The CRO is now at the 4th level of subordination whereas previously it was the fifth level 
30 With the removal of the tier of management, the CROs are at a higher level of subordination within the organisation.  Two 

things arise in this regard.  I note my comments in [8](5) above.  The level of subordination is not significant. It is more 
relevant whether there is a consequential increase in responsibility and autonomy and this will be considered later. 

(5) REDs cover a large geographical area and are not as accessible   
31 The applicants say that with the removal of the District Director position, the RED covers a larger geographical area and it is 

said that it is practically impossible to manage the day-to-day work that was previously undertaken by the District Director, 
thereby placing greater reliance on the CROs to manage without reference to their RED.   

32 There is conflicting evidence about the level of responsibility and autonomy exercised by the position and whether that has 
been affected by the removal of the District Director position.  Mr Baxter and Ms Collins could not agree.  Messrs Forster, 
Gary Sampson and Brian Sampson all say that there is greater autonomy and responsibility. 

33 Mr Gary Sampson noted that the region in which he works is the same size as it previously was.  He gave an example of 
recently being required to advise a school principal to close a school due to lack of water and to make arrangements for water 
to be available.  He makes decisions such as this regularly, and provides advice.  However, this is the type of work and level of 
responsibility which the position has always held.   He says sometimes the RED is there and makes decisions, but other times 
is not.  He accepted that the RED has a mobile phone and is as contactable as was the previous District Director.   

34 I also note that with the restructure, some functions and positions, including the Principal Consultant, moved to central office. 
35 Mr Brian Sampson says that in the past he had daily briefings with his District Director but he is now expected to undertake 

more of the work without such close communication and his RED tends to accept his decisions. 
36 The applicant witnesses also gave evidence of their attendance at meetings within and external to the department on behalf of 

their RED.  Ms Collins says that the CRO has the authority to commit resources, other than money, to community projects as 
part of these meetings.  However, she noted that only the Director General or someone with formal delegated authority can 
bind the department but that where the department has resources in the region that they can utilise, the CROs may agree within 
these committee arrangements to do so.   

37 I note that, except that it referred to representing the District Director, the 1997 JDF contained this duty.  I am not satisfied that 
this means that there has been an increase in responsibility.   

38 Those applicants who gave evidence have been in these roles for many years.  It would be expected that having reached the top 
increment of the Level 7 they are fully competent and experienced in the role, and have the confidence of their REDs.  At 
Level 7, a significant level of autonomy would be anticipated.   

39 Given the conflict in the evidence, and particularly between the REDs, I am unable to conclude that in all regions the CROs 
have greater autonomy and decision-making responsibility than previously, sufficient to constitute a significant net addition to 
work value to warrant a higher level of classification.   

(6) TSA to Level 8 
40 The applicants also rely on a number of CROs being given Temporary Special Allowances (TSA) to Level 8.   
41 It is clear from Mr Gillam’s letter dated 9 February 2011, that the TSA granted to the CRO, Midwest Education Region, was a 

temporary situation and it took account of workload and retention issues.  If the incumbent left the position, the position would 
revert to Level 7.  It does not demonstrate that the CRO position was given the Level 8 classification based on an assessment 
of its work value.  This approach is consistent with Principle 7.6 of the Work Value Principle. 

Other Issues 
42 A number of the issues relied on by the applicants as constituting the changes to the role include increased complexity in the 

community and school community environment and more external scrutiny of their actions.  David Forster gave evidence of 
his role in Geraldton in 2001-2002 and now being in the western suburbs of Perth, where he says parents may be better 
educated, more demanding and have higher expectations.  However, this goes to geographical or socio-economic differences 
rather than a changed work environment for the same position over time.  It may go to whether there are different expectations 
of CROs in different regions.  However, the evidence suggests that most regions have their own peculiarities.   

43 It is clear that the CRO provides advice, coaches and supports school principals.  Mr Forster suggested that he directs school 
principals, yet he acknowledged that the principal is the authority in the school and he provides advice.  The School Education 
Act 1999 (s 63) makes the Principal responsible for day-to-day management and control of the school, and other matters.  
There is no reporting or directive relationship with the CRO. 

44 It was not clear from his evidence, and he was not asked, whether Mr Forster has any legal qualifications.  If not, two aspects 
of his evidence are of concern.  Firstly, he says that he acts ‘as an expert advisor to my RED in (a) range of “legal” matters, to 
colleagues, and to school principals’ (Witness Statement of David Forster [38]).  Secondly, Mr Forster gave evidence that he 
received a request for assistance from a school principal on a Sunday.  The principal told him that the police were about to 
interview her about the disappearance of a student from her school the previous Friday, including about why the matter had not 
been reported sooner.  Mr Forster advised the principal that she did not have to meet the police that day – that it could wait 
until the next day.  He then met with the principal, assisted her to prepare for the questions the police were likely to ask her and 
assisted her to draft a statement to the police.  He said ‘I made a decision there that that draft statement was – was appropriate 
to go [to the police]’ (ts 81).  He said that he did not consider it necessary to refer her for legal advice – that it was a straight 
forward statement (ts 82).   



618 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 94 W.A.I.G. 
 

45 The applicant witnesses noted that ‘I use the same generic skills as for my beginning days as a MDO to achieve my broad 
functions such as giving advice to Principals, managing complaints and grievances, internally and externally, providing policy 
advice and contributing to policy development, attending meetings – both inside and outside of the agency – managing critical 
incidents’.  However, they say that the application of those skills has become considerably more difficult, stressful or 
demanding over time and particularly since the structural changes since 2010.  The requirement to be knowledgeable about the 
department’s operations and the legislative and policy framework is said to be greater than previously, requiring them to draw 
upon an extensive research, theoretical and practical knowledge base.  I refer to my comments earlier that having a central 
repository of departmental policies, available electronically, and other special support units should have made the job easier 
and less reliant on their personal experience and memory than before.  I am not satisfied that this constitutes a higher level of 
skill or responsibility than previously. 

46 The applicants’ involvement in conferences, including arranging speakers, is not higher level work than would normally be 
performed by a Level 7 position.  In fact, there are officers at lower levels who also perform this function. 

Conclusions 
47 I accept, without reservation, that these positions fulfil an important role within our education system, in providing advice and 

support to principals and within and external to the department, and that the role has experienced change.  The question is 
whether that change constitutes such a significant net addition to work requirements to warrant the reclassification of the 
position.  I am unable to find that this change has resulted in the CRO utilising a greater level of skill or responsibility than in 
1997.  Critical incident management has always been part of the role.  While the work environment has become more complex, 
measures are in place to largely ameliorate that complexity.  Parents, and society in general, are more demanding in their 
contact with government.  However, that applies to all government officers who deal with the public, regardless of the level of 
the position.  

48 I am unable to find that these changes constitute a significant net addition to the work value.  CROs still do much the same 
work as before, using the same skills as before, except that they do it better and more consistently, through better access to 
research facilities and resort to expert guidance.  They do so with less contact and direct supervision.  However, at Level 7, it is 
expected that a competent person could do so without it adding greater responsibility to the position.  In all of the 
circumstances, I conclude that the position is appropriately classified at Level 7.   

49 However, I have a great deal of sympathy for the applicants.  They were given false expectations by a flawed assessment.  
Further, they erroneously believed that the assessment report would carry the day with the CRC, without understanding the 
classification review process.  Thirdly, they believed, also erroneously, that they had support, not merely for a review, but for a 
reclassification, from all REDs.   

 
 

2014 WAIRC 00326 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BEVERLEY ANNE DORNAN AND OTHERS 
APPLICANTS 

-v- 
DIRECTOR GENERAL, DEPT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 24 APRIL 2014 
FILE NO PSA 32 OF 2013, PSA 33 OF 2013, PSA 34 OF 2013, PSA 35 OF 2013, PSA 36 OF 2013, PSA 37 

OF 2013, PSA 38 OF 2013, PSA 39 OF 2013, PSA 40 OF 2013, PSA 41 OF 2013, PSA 42 OF 2013, 
PSA 43 OF 2013, PSA 44 OF 2013, PSA 45 OF 2013, PSA 46 OF 2013, PSA 47 OF 2013, PSA 48 
OF 2013, PSA 49 OF 2013, PSA 50 OF 2013, PSA 51 OF 2013, PSA 52 OF 2013, PSA 53 OF 2013, 
PSA 54 OF 2013, PSA 55 OF 2013, PSA 56 OF 2013 

CITATION NO. 2014 WAIRC 00326 
 

Result Applications dismissed 
 

Order 
HAVING heard Ms B Dornan and with her Mr I Dennis and Mr E Troy as agent for the applicants and Ms S Young and with her 
Ms E McAdam on behalf of the respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT these applications be, and are hereby dismissed.   
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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2014 WAIRC 00382 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LEE ANNE EPPS 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE EMPLOYER 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 7 MAY 2014 
FILE NO PSA 13 OF 2009 
CITATION NO. 2014 WAIRC 00382 
 

Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS this application was set down for hearing for mention on the 1st day of April 2014; and  
WHEREAS by email on the 6th day of May 2014 the applicant’s representative advised that she wished to discontinue the 
application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2014 WAIRC 00381 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KAY E  MARSHALL 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 7 MAY 2014 
FILE NO PSA 109 OF 2007 
CITATION NO. 2014 WAIRC 00381 
 

Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS this application was set down for hearing for mention on the 1st day of April 2014; and  
WHEREAS by email on the 6th day of May 2014 the applicant’s representative advised that she wished to discontinue the 
application; 
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2014 WAIRC 00379 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATHRYN MORTIN 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 7 MAY 2014 
FILE NO PSA 54 OF 2007 
CITATION NO. 2014 WAIRC 00379 
 

Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS this application was set down for hearing for mention on the 1st day of April 2014; and  
WHEREAS by email on the 6th day of May 2014 the applicant’s representative advised that she wished to discontinue the 
application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2014 WAIRC 00380 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATHRYN MORTIN 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 7 MAY 2014 
FILE NO PSA 55 OF 2007 
CITATION NO. 2014 WAIRC 00380 
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Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS this application was set down for hearing for mention on the 1st day of April 2014; and  
WHEREAS by email on the 6th day of May 2014 the applicant’s representative advised that she wished to discontinue the 
application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 

VOCATIONAL EDUCATION AND TRAINING ACT 1996—Appeals dealt 
with— 

2014 WAIRC 00308 
APPEAL AGAINST THE REFUSAL TO TERMINATE A TRAINING CONTRACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRIAN TILBURY OF PROTECTION ENG. P/L 

APPLICANT 
-v- 
DEPARTMENT OF TRAINING AND WORKFORCE DEVELOPMENT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 APRIL 2014 
FILE NO/S APA 1 OF 2014 
CITATION NO. 2014 WAIRC 00308 
 

Result Appeal discontinued by leave 
Representation 
Applicant Mr B Tilbury 
Respondent Mr D Anderson 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2014 WAIRC 00158 
REFERRAL OF DISPUTE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES LESLEY CHARLES BONNER AS TRUSTEE FOR THE BONNER FAMILY TRUST, T/AS LES 

BONNER TRANSPORT 
APPLICANT 

-v- 
WEST COAST FREIGHTLINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 4 MARCH 2014 
FILE NO/S RFT 13 OF 2013 
CITATION NO. 2014 WAIRC 00158 
 

Result Enforcement proceedings dismissed 
Representation 
Applicant No appearance required 
Respondent Ms L Mountjoy 
 

Order 
HAVING HEARD Ms L Mountjoy on behalf of the respondent and there being no appearance required by the applicant, the 
Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders – 

THAT the application to enforce the summons issued to the respondent under s 45 of the Owner-Drivers (Contracts and 
Disputes) Act 2007 on 24 January 2014 be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2014 WAIRC 00159 
REFERRAL OF DISPUTE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
CITATION : 2014 WAIRC 00159 
CORAM : COMMISSIONER S J KENNER 
HEARD : THURSDAY, 27 FEBRUARY 2014 
DELIVERED : TUESDAY, 4 MARCH 2014 
FILE NO. : RFT 13 OF 2013 
BETWEEN : LESLEY CHARLES BONNER AS TRUSTEE FOR THE BONNER FAMILY TRUST, 

T/AS LES BONNER TRANSPORT 
Applicant 
AND 
WEST COAST FREIGHTLINES PTY LTD 
Respondent 
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Catchwords : Owner-driver contract – Failure to comply with summons to attend compulsory conference 
– Respondent duly notified – Enforcement proceedings – Respondent could demonstrate 
good cause for failure to appear – Proceedings to enforce the summons dismissed 

Legislation : Industrial Relations Act 1979 (WA) s 84A 
  Owner-Drivers (Contracts and Disputes) Act 2007 (WA) ss 45(3), 46(1)(a), 46(4) 
Result : Enforcement proceedings dismissed 
Representation: 
Applicant : No appearance required 
Respondent : Ms L Mountjoy 
 

Reasons for Decision 
1 The Tribunal of its own motion under s 46(1)(a) of the Owner-Drivers (Contracts and Disputes) Act 2007 has commenced 

these proceedings for the enforcement of a summons issued to the respondent on 24 January 2014, requiring it to attend a 
compulsory conference before the Tribunal on 6 February 2014 at 3.45pm. 

2 By s 45(3) of the OD Act, there is an obligation on a person summoned to appear before the Tribunal at a conciliation 
conference, unless good cause is shown by the person summoned, as to why they are not able to appear. 

3 The facts are not in dispute in this matter. The Tribunal has before it, the affidavit of Ms Lauren Blanche Hillbrick, the 
Associate to Commissioner S J Kenner, sworn on 20 February 2014. The affidavit sets out steps taken by Ms Hillbrick to 
contact the parties to application RFT 13 of 2013; to list the matter for a compulsory conference; and to issue summonses to 
the parties for that purpose, in accordance with the terms of the OD Act. The Tribunal was constituted by Commissioner 
Kenner. 

4 On the basis of the affidavit of Ms Hillbrick, which is not challenged by the respondent, the Tribunal is satisfied and finds that 
both the applicant and the respondent were summoned under s 45 of the OD Act, by both letter and email, at their addresses for 
service, set out in the notice of referral in application RFT 13 of 2013. Based on the evidence, the Tribunal is satisfied that both 
parties duly received the s 45 summonses. 

5 On 6 February 2014, the respondent failed to appear at the compulsory conference. Ms Hillbrick made telephone contact with 
Ms Mountjoy of the respondent, the person summoned to appear, at approximately 4:30pm on the afternoon of 6 February 
2014 and spoke with her. Ms Hillbrick informed Ms Mountjoy that she had failed to appear before the Tribunal and was in 
breach of the summons.  Ms Mountjoy informed Ms Hillbrick that she would respond by email to explain her failure to appear. 
However, no explanation was then received and none has been received by the Tribunal to date. 

6 The respondent, through Ms Mountjoy appeared at the enforcement proceedings.  Ms Mountjoy informed the Tribunal that the 
reason for her failure to respond to the summons was that the day prior to the compulsory conference listed on 6 February 2014 
she had been evicted from the home she was living in, belonging to her partner. Ms Mountjoy informed the Tribunal that she 
was mostly concerned about the welfare of her two children and making arrangements for alternative accommodation. 
Ms Mountjoy accepts the fact that she failed to appear at the conciliation conference and also accepts that she took no steps at 
the time, or subsequently, to adequately explain her non-appearance. 

7 The importance attached by the Parliament for compliance with the processes of the Tribunal, is indicated by the adoption in 
s 46(4) of the OD Act, the powers of the Full Bench of the Industrial Relations Commission, under s 84A of the Industrial 
Relations Act 1979, for the enforcement of the IR Act.  On a finding of a contravention being proved, the Tribunal has a 
number of options including: 
(a) Accepting an undertaking from the person concerned; 
(b) Issuing a caution by order; or 
(c) Imposing a penalty not exceeding $2000 for an employer, organisation or association, and $500 in any other case. 

8 In this matter, the Tribunal notes the explanation provided by Ms Mountjoy, as to the respondent’s non-appearance at the 
compulsory conference on 6 February 2014. Whilst the Tribunal acknowledges the difficulties facing her at that time, the 
simple expedient of a telephone call to my Associate to explain the reason for the inability to comply with the summons, 
followed by written confirmation, may have averted the need for these proceedings. Nonetheless, given the submissions made 
by Ms Mountjoy, the Tribunal is satisfied that the respondent has demonstrated good cause for the respondent’s failure to 
appear at the compulsory conference on 6 February 2014. The Tribunal notes that Ms Mountjoy is now aware of her 
obligations in the future. 

9 Given all of the circumstances, the Tribunal will order that the proceedings to enforce the summons be dismissed. 
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2014 WAIRC 00265 
REFERRAL OF DISPUTE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES LESLEY CHARLES BONNER AS TRUSTEE FOR THE BONNER FAMILY TRUST, T/AS LES 

BONNER TRANSPORT 
APPLICANT 

-v- 
WEST COAST FREIGHTLINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 2 APRIL 2014 
FILE NO/S RFT 13 OF 2013 
CITATION NO. 2014 WAIRC 00265 
 

Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel  
Respondent Ms L Mountjoy   
 

Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Ms L Mountjoy on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under s 44(5) of the Owner-Drivers (Contracts and Disputes) Act 2007, and by consent, 
hereby orders - 

THAT the respondent pay to the applicant the sum of $98,935.50 for cartage work undertaken by the applicant for the 
respondent plus interest pursuant to s 14 of the  Owner-Drivers (Contracts and Disputes) Act 2007, in the sum of 
$6,636.59 within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2014 WAIRC 00272 
REFERRAL OF DISPUTE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES LESLIE CHARLES BONNER AS TRUSTEE FOR THE BONNER FAMILY TRUST, T/AS LES 

BONNER TRANSPORT 
APPLICANT 

-v- 
WEST COAST FREIGHTLINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 3 APRIL 2014 
FILE NO/S RFT 13 OF 2013 
CITATION NO. 2014 WAIRC 00272 
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Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Ms L Mountjoy   
 

Correcting order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Ms L Mountjoy on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders – 
(1)  THAT the name of the applicant on the notice of referral be amended by deleting the name “Lesley Charles Bonner as 

Trustee for the Bonner Family Trust, t/as Les Bonner Transport” and inserting in lieu thereof the name “Leslie Charles 
Bonner as Trustee for the Bonner Family Trust, t/as Les Bonner Transport”. 

(2) THAT the order of the Tribunal dated 2 April 2014 be and is hereby amended by deleting the name of the applicant as 
“Lesley Charles Bonner as Trustee for the Bonner Family Trust, t/as Les Bonner Transport” and inserting in lieu thereof 
the name “Leslie Charles Bonner as Trustee for the Bonner Family Trust, t/as Les Bonner Transport”.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2014 WAIRC 00378 
REFERRAL OF DISPUTE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
CITATION : 2014 WAIRC 00378 
CORAM : ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD : THURSDAY, 13 FEBRUARY 2014 
DELIVERED : TUESDAY, 6 MAY 2014 
FILE NO. : RFT 13 OF 2012 
BETWEEN : SHACAM TRANSPORT PTY LTD 

Applicant 
AND 
DAMIEN COLE PTY LTD 
Respondent 

 

CatchWords : Owner-driver contract – Assessment of damages arising from termination of the contract – 
Reasonable notice period – Principles applied – Calculation of pay in lieu of notice – 
Application upheld in part – Order issued 

Legislation : Owner-Drivers (Contracts and Disputes) Act 2007 (WA) 
Result : Application upheld in part 
Representation: 
Applicant : Mr A Dzieciol of counsel 
Respondent : Mr G Uphill  
 

Case(s) referred to in reasons: 
Crawford Fitting Co v Sydney Valve & Fittings Pty Ltd (1988) 14 NSWLR 438 
Keldote Pty Ltd & Ors v Riteway Transport Pty Ltd [2010] FMCA 394; (2010) 195 IR 423 
Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch v Sims Metal Management Ltd 
[2012] WAIRC 00235; (2012) 92 WAIG 709 

Reasons for Decision 
1 The Full Bench remitted the matter of damages arising from termination of the contract between the parties without notice 

([2013] WAIRC 00908; (2013) 93 WAIG 1649). 
2 The parties agree that the earnings under the contract were $7,400 per week and that variable outgoings were $2,608.66 

(exhibit A).  This leaves a net loss of income per week of $4,791.34. 
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3 The first issue between the parties is what constitutes reasonable notice.  The applicant says 8 weeks is reasonable, given all 
the circumstances, and that the applicant did seek to, and did in fact, mitigate its losses following the termination.  The 
respondent says that a period of 5 weeks constitutes reasonable notice based on evidence that after the termination of the 
applicant’s contract, the respondent was able to recruit and train a replacement contractor, with a replacement vehicle, within 
about 5 weeks.  Alternatively, the respondent says that a period of 6 weeks would enable an orderly transition for the parties. 

4 The parties are also in dispute as to what if any other adjustments ought to be made in calculating the amount payable for each 
week of the notice period.  The respondent says that a profit margin ought to be deducted.  The applicant says that income 
received during the notice period should be calculated by reference to the net amount received by Mr Richardson in his bank 
account.  The respondent says that Mr Richardson’s earnings from his subsequent employment should be recognised as gross 
amounts and include superannuation and PAYG tax. 

5 The respondent also seeks deductions of the cost of replacing locks and keys as a result of Mr Richardson not returning the 
keys, and the cost of chasing up copies of weighbridge documents not handed in. 

Issues and Consideration 
6 As to the deductions sought by the respondent of $640 on account of the replacement of keys and locks and chasing up 

weighbridge dockets, I note that these were matters the subject of RFT 3 of 2013, which the respondent in this matter sought, 
as applicant in that matter.  At the conclusion of the hearing on 13 February 2014, that application was dismissed.  The subject 
matter of that dismissed application can now not be transferred to this matter.  Accordingly, that aspect of any deductions is 
dismissed. 

7 The authorities in this type of matter include in particular Crawford Fitting Co v Sydney Valve and Fittings Pty Ltd 
(1988) 14 NSWLR 438 and Keldote Pty Ltd & Ors v Riteway Transport Pty Ltd [2010] FMCA 394; (2010) 195 IR 423. 

8 As to the period of notice, in Crawford Fitting, McHugh JA (Priestley JA agreeing) noted that the purpose of reasonable notice 
is that it is to be ‘sufficiently long to enable the recipient to deploy his labour and equipment in alternative employment, to 
carry out his commitments, to bring current negotiations to fruition and to wind up the association in a businesslike manner’.  
McHugh JA noted that it is to ‘enable the parties to bring to an end in an orderly way a relationship which, ex hypothesi, has 
existed for a reasonable period so that they will have a reasonable opportunity to enter into alternative arrangements and to 
wind up matters which arise out of their relationship’ (at 448).  It is to be noted that, as with Crawford Fitting, the parties’ 
relationship in this case had similarities with employment relationships and was an open ended arrangement. 

9 The applicant is not required to be placed in a position where the applicant is able to replace the business which is being 
terminated with identical or even closely similar arrangements.  All that is required is that they be afforded a reasonable 
opportunity to find work broadly similar to that which they had been doing previously (Keldote [202]). 

10 It is also to be noted that ‘It is, of course, unnecessary that the recipient of a notice should do as well in his first years of new 
business as he did in his old business’ (Crawford Fitting at 453). 

11 The applicant had regularity of the work with the respondent, being exclusively engaged by the respondent.  The arrangement 
between them was for approximately a year, and the prime mover was not a vehicle adapted exclusively for the work with the 
respondent and could be put to work in many other circumstances. 

12 The evidence is that Mr Richardson finished with the respondent on 27 March 2012 (ts 11).  He sought work for the applicant’s 
truck and himself, by looking in the newspapers and contacting friends.  The only work available was as an employee, which 
he took up.  He was out of work for two weeks following the termination of the contract.  The applicant’s prime mover was not 
engaged in this work.  The work was as a part-time driver, carting water, initially in Newman for approximately 5 weeks and 
then another week’s work at Fitzroy Crossing (ts 10).  He had total earnings of $19,270 net (exhibit 1). 

13 The issue of Mr Richardson’s age is a neutral factor, neither creating any impediment to, nor any advantage in, finding 
alternative work. 

14 In Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch v Sims Metal Management 
Ltd [2012] WAIRC 00235; (2012) 92 WAIG 709, the Tribunal awarded 2 months’ notice as reasonable notice where Mr Hajje 
had worked for the respondent for about four years and the configuration of the applicant’s vehicle was relatively flexible.  In 
this case, Mr Richardson was able to find alternative work for himself as an employee within 2 weeks of the termination of the 
contract.  In that short time he was not able to find work for the vehicle and would be required to continue to service the fixed 
costs of the vehicle. 

15 The assessment of the period of reasonable notice is an objective one taking account of the particular circumstances.  In the 
circumstances, I reject the respondent’s suggestion of 5 weeks based on its actual replacement time as this is a subjective 
consideration, although it does provide some indicative time frame.  A period of 6 weeks is more in tune with the length of the 
engagement, the time necessary for the parties to bring their arrangement to an orderly conclusion and for the applicant to 
deploy its resources in similar, if not the same, work.  I take note, too, that the applicant, having decided to pursue employment 
for Mr Richardson rather than continue to pursue work for the business at that point, was then not in a position to pursue work 
for the business during the time that he was undertaking the alternative employment.  In all of the circumstances, I find that a 
reasonable period of notice would be 6 weeks. 

16 Mr Richardson commenced employment with Kimberley Water Carting on around 11 April 2012, that is two weeks after 
termination of the contract by the respondent.  On 19 April 2012, he was paid a gross amount of $1,720 for the first week 
(exhibit 1).  From this was deducted $154.80, paid to Asgard for superannuation contributions, and $272 PAYG tax. 

17 On 3 May 2012, Mr Richardson was paid a gross amount of $5,980 for the next two weeks’ work, up to that date.  Deductions 
of $538.20 for superannuation and $1,872 for PAYG tax were made. 

18 On 17 May 2012, Mr Richardson was paid a gross amount of $8,050 for the two weeks up to that date.  Deductions of $724.50 
for superannuation and $2,780 for PAYG tax were made.  The period of six weeks’ notice would run from 28 March 2012 to 
9 May 2012.  The 9 May 2012 falls half way through the pay period.  Therefore, for the purpose of calculating the income 
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received, the pay for that two weeks is to be divided in half, giving an amount of $4,025.  The deductions of $724.50 for 
superannuation and $2,780 for PAYG tax would also be halved. 

19 Therefore, during the six weeks’ notice period, Mr Richardson earned a gross amount of $1,720, plus $5,980, plus $4,025, 
totalling $11,725. 

20 The applicant was paid by the respondent an average weekly income of $7,400 less variable outgoings of $2,608.66.  The 
individual components which need to be considered beyond that include, in particular, profit margin.  This is a notional figure, 
part of the $7,400 per week which assumes use of the vehicle in the business.  In undertaking an employment relationship, the 
applicant effectively decided to forego endeavours to make a profit from the use of the vehicle to gain a short term benefit of 
receiving a wage.  In choosing not to undertake the business during the weeks of employment with Kimberley Water Carting, 
he could not reasonably expect to have generated this notional profit.  Therefore the further amount of $2,000 per week during 
the four weeks of employment ought to be deducted from the weekly income.  The profit margin remains as a part of the 
payment he would have been entitled to for that part of the notice period where he was not employed, that is for two weeks. 

21 As to the issue of the deductions of superannuation and PAYG tax, whilst Mr Richardson may not have received the 
superannuation amount into his bank account, he would have received that contribution to his superannuation fund and will 
receive the benefit of it in due course.  The taxation arrangement is not a matter between the parties but between individuals 
and companies and the Australian Taxation Office.  The calculation ought to be on a gross basis, and any adjustments dealt 
with with the Australian Taxation Office. 

22 In those circumstances, the calculation of pay in lieu of notice to be provided to the applicant by the respondent is: 
Average weekly income × 6 weeks 

=  $7,400 × 2 $14,800.00 
+ $5,400 × 4 $21,600.00 
  $36,400.00 

Less variable outgoings × 6 weeks 
= $2,608.66 × 6 $15,651.96 

Less actual earnings for period to 9 May 2012 $11,725.00 
 $27,376.96 

TOTAL $9,023.04 
23 This is the gross amount due to the applicant in lieu of reasonable notice. 

 
 

2014 WAIRC 00394 
REFERRAL OF DISPUTE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES SHACAM TRANSPORT PTY LTD 

APPLICANT 
-v- 
DAMIEN COLE PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 9 MAY 2014 
FILE NO/S RFT 13 OF 2012 
CITATION NO. 2014 WAIRC 00394 
 

Result Application granted in part 
 

Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Mr J Uphill on behalf of the respondent, the Commission, 
sitting as the Road Freight Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts 
and Disputes) Act 2007 hereby orders: 

THAT the respondent pay to the applicant within 21 days of the date of this Order the amount of $9,023.04 gross of tax.   
 (Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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