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Reasons for Decision 

SMITH AP: 

The appeal and the order appealed against 

1 This appeal is instituted under s 49(2) of the Industrial Relations Act 1979 (WA) (the IR Act) against a decision made by the 

Chief Commissioner in U 67 of 2016 delivered on 13 January 2017 dismissing application U 67 of 2016. 

2 Application U 67 of 2016 sought to challenge a decision to dismiss a teacher on grounds of substandard performance which 

was referred to the Commission by a teacher, Ms Jennifer Anderson, under s 29(1)(b)(i) of the IR Act, pursuant to s 239 of the 

School Education Act 1999 (WA) and s 79(3)(c) and s 78(2) of the Public Sector Management Act 1994 (WA).  Ms Anderson 

claims that she has been harshly, oppressively or unfairly dismissed by the Director General, Department of Education (the 

Director General).  At first instance, she sought an order for reinstatement and an order for remuneration lost between the 

termination of her employment and reinstatement. 

Background - facts relevant to the disposition of the appeal 

3 Ms Anderson was employed as a primary school teacher in the Department of Education (the Department) for almost 27 years.  

She was employed from 24 July 1989 to 23 March 2016. 

4 Ms Anderson's history of employment was not without its difficulties.  In 1995, she was dismissed by the Director General.  

She challenged that decision in the Industrial Relations Court of Australia.  Judicial Registrar Ritter found after hearing the 

matter that Ms Anderson was an inefficient teacher.  However, he also found that: 

(a) the processes applied by the Department directly contributed to her inefficiency by undermining her status and 

capacity, and her self-confidence was dented by the process; and 

(b) she had the potential to be an efficient teacher. 

5 In the circumstances, Ritter JP found the termination of her employment had been harsh, unjust and unreasonable and ordered 

that she be reinstated:  Anderson v Minister for Education [1996] IRCA 324 [181] - [182]. 

6 Ms Anderson recommenced her employment in the second semester of 1996 and, after several placements, she was transferred 

to Hampton Park Primary School in 1998 where she taught until the end of 2014.  Ms Anderson worked as a year 3 teacher in 

the junior primary section of Hampton Park Primary School for 10 years.  In 2010, she was asked to move from junior primary 

to middle primary where she undertook teaching of a year 4 class in 2011 and 2012.  In 2013 and 2014, she taught history to 

grades 1 to 7 as a specialist. 

7 Ms Anderson was transferred to West Balcatta Primary School to a year 3 classroom teacher position in semester one of 2015. 

8 In 2000, the principal of Hampton Park Primary School, Ms Price, raised a number of performance issues with Ms Anderson.  

However, no formal process was instituted in respect of Ms Anderson's performance in respect of those matters. 

9 Ms Anderson was not the subject of any formal substandard performance process until 2013.  During the hearing at first 

instance and on appeal Ms Anderson claimed that no performance issues were brought to her attention between 2001 and 2012.  

She relied upon performance management feedback reports completed with her supervisors during this period to show that her 

performance was satisfactory. 

10 In 2002, Mr Paul Neates became the school principal of Hampton Park Primary School.  In 2011, Ms Anderson's line 

managers changed when Mr Glen Purdy and Ms Janet de Jonk became deputy principals at the school.  In that year, Hampton 

Park Primary School became an Independent Public School which resulted in greater systems for collecting and analysing 

student data.  As a result, Mr Neates became more aware of issues with Ms Anderson's performance.  In 2011, Ms Anderson 

attended professional development as Ms de Jonk was of the opinion that Ms Anderson was struggling with differentiating 

students (exhibit R7). 

11 At the end of 2011, it was brought to Mr Neates' attention by Ms de Jonk that Ms Anderson had given all of her students a C 

for science.  Mr Neates and Ms de Jonk asked Ms Anderson why the marks were the same for each of the children and 

Ms Anderson told them that: 

(a) she had intended to teach science but did not get it done; and 

(b) in the first semester she had been busy organising for the range of children and the ability she had in the room and 

she did not feel she had time to allow for science to be taught and at the end of the year she just did not get it done 

again. 

12 Ms Anderson, however, denied that she told Ms de Jonk and Mr Neates that she had not taught science in 2011.  She sent an 

email to them on 14 December 2011 in which she stated that her students considered the tensile, absorbency and thermal 

qualities of wool as part of an integrated theme for art, science, technology and enterprise when they learned the skill of 

weaving, casting off and sewing when making beanies and scarves for a school technology fete (ts 24 and ts 130). 

13 During 2011, Mr Neates attempted to arrange more support for Ms Anderson through a mentor, Ms Kylie Jones.  Ms Jones 

was the curriculum leader.  However, Ms Anderson ended that mentoring arrangement and Mr Purdy and Ms de Jonk as line 

managers dealt with a number of concerns arising out of Ms Anderson's performance and took steps to observe a number of 

her classes.  They provided feedback to her in writing and she responded in writing setting out her views.  The issues raised 

with her at that time were (ts 364): 

(a) the behaviour of and managing the behaviour of students in her class; 

(b) concerns around her assessment process of grading and lack of feedback to the children; and 

(c) an inability by her to differentiate the learning process for different students. 
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14 In 2012, Mr Purdy attempted to arrange a collaborative arrangement for Ms Anderson by allocating a teaching 'buddy' in the 

classroom next door to her providing her with work with other teachers in her classroom wing.  He also tried to give her some 

more flexibility with her teaching duties.  However, in mid-2012, Mr Purdy reported to Mr Neates some serious issues with 

Ms Anderson's performance.  In particular, it was reported to Mr Neates that Ms Anderson struggled to teach children with any 

manner of disability, did not have strategies to teach children with behavioural difficulties and was poorly organised in general.  

Mr Neates formed the impression that Ms Anderson could only deliver a lesson providing for one ability group that her 

delivery of a lesson did not take into account the different learning styles that students have.  As soon as she had a group of 

children at different ability levels, she required an educational assistant (exhibit R8 - outline of evidence, Paul Neates). 

15 In the middle of 2012, Mr Neates asked all of the staff what they would like to teach in 2013.  Ms Anderson was one of two 

teachers who did not reply.  The other teacher was on long service leave and he responded after he returned from leave.  At 

that time, the staff at the school had discussed moving into the new national Australian curriculum standards.  As a result, 

history and science were two new areas they wished to move into specialist roles. 

16 The reason why Mr Neates decided to appoint Ms Anderson as a history specialist were (exhibit R8): 

(a) other middle school teachers had been more responsive in their preference to stay as classroom teachers; 

(b) Ms Anderson had an inability to differentiate curriculum and he formed the view that by focussing on a single 

subject might help her to develop knowledge and skills supporting a more varied teaching and learning style and 

an opportunity for Ms Anderson to refine her skills, develop assessment strategies and differentiate her 

curriculum; 

(c) the specialist role represented a general development opportunity, application of the new curriculum also meant 

development of assessment and reporting, where Ms Anderson also needed to improve; 

(d) the opportunity to repeat lessons as a history specialist was great.  Thus, the planning work of a specialist teacher 

is less than required of a classroom teacher because lessons were to be repeated three or four times in the school 

each week; and 

(e) he understood that Ms Anderson had an interest in history, in particular Ms Anderson was eloquent and had more 

interest in social studies type syllabus than for example science.  Consequently, he was of the opinion that 

teaching history was a subject Ms Anderson could succeed in. 

17 As a result of his opinion, Mr Neates placed Ms Anderson in the role of a specialist history teacher for 2013 to deliver the new 

primary school history curriculum across all year groups.  She was also required in 2013 to teach some science, art and writing 

as a relief teacher and relieve other teachers undertaking their duties other than teaching time (DOTT) (ts 365 - 366). 

18 To carry out the role of history specialist, in addition to the DOTT time allocated to all primary school teachers, Ms Anderson 

was allocated an additional one hour and 20 minutes DOTT time in 2013. 

19 In 2013, Ms Anderson's weekly teaching requirements were as follows (exhibit R3 - Sara Young's investigation report; 

Timetable 2013 (AB 22)): 

(a) four history lessons being one history lesson repeated to two year 1 classes, one history lesson repeated to four 

year 2/3 classes, one history lesson repeated to four year 4/5 classes and one history lesson repeated to three 

year 6/7 classes; 

(b) one art lesson repeated to two year 1 classes; 

(c) two sessions in the computer laboratory (30 minutes each) to two year 2/3 classes; and 

(d) one science lesson in semester one and one art lesson in semester two as DOTT relief to a year 6/7 class. 

20 Ms Anderson did not wish to take up the position of a specialist history teacher in 2013.  She sought to lodge a grievance 

pursuant to cl 40 of the School Education Act Employees' (Teachers and Administrators) General Agreement 2011 (the 2011 

Industrial Agreement) against the transfer to the position as she wished to remain a classroom teacher (exhibit A12 - 

appellant's documents and transcript pages, p 83).  Ms Anderson, however, later abandoned the grievance, only insofar as it 

was a direction to her to take up the position and she commenced work as a history specialist in 2013 at Hampton Park Primary 

School. 

21 Ms Anderson claimed that she was not provided with necessary resources and support to undertake the additional requirements 

of the history teacher role and she sought to address this through the grievance she had lodged pursuant to cl 40 of the 2011 

Industrial Agreement.  Her complaints were that a number of issues caused her difficulty in delivering the history curriculum.  

These were: 

(a) she did not have a classroom of her own to establish a history environment (ts 108); 

(b) she was required to bring a suitcase trolley into every class of materials which required her to unpack it to prepare 

those materials prior to commencing any lesson and pack those materials up after the lesson had finished (ts 112 - 

113); 

(c) she had insufficient class sets of hands-on material resources for the children to use in the history classes.  She 

only had one 'Pearson' topic book to share amongst the students.  She was forced to use a 'chalk and talk' delivery 

where she read from the topic book and put historical pictures on the whiteboard (ts 130); 

(d) she was not able to use the library or the computer laboratory for her 14 classes as the times those were available 

as vacant did not correlate with her class times (ts 169); 

(e) her photocopying allowance was insufficient to copy worksheets for the children; 
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(f) one hour and 20 minutes extra of DOTT time than a classroom teacher was insufficient to cover marking of 

student work as well as organisational matters, together with time to research and prepare new content, activities, 

teaching aids and assessments in a whole school program (AB 75); and 

(g) there was no preparation of the school or herself for the implementation of the new history curriculum during 

2012 and 2013 (AB 74). 

22 Her contentions were disputed by her line managers.  Mr Purdy's evidence was that there was very little change in the history 

curriculum with the introduction of the national Australian curriculum as many aspects of the course were present in the 

society and environment curriculum which teachers were familiar with.  In his opinion, it was the same content with a different 

allocation (exhibit R6 - outline of evidence, Glen Purdy).  Mr Purdy also said that: 

(a) to implement the history curriculum staff had to attend the Morley Network Group once per school term in lieu of 

attending a staff meeting; 

(b) in teaching the history program, Ms Anderson identified the Pearson program as a resource and the school 

purchased it; 

(c) he was not aware of any request for resources from Ms Anderson that were refused (exhibit R6); and 

(d) other specialist teachers who did not have a dedicated classroom in the school delivered their curriculum 

successfully (ts 381). 

23 Ms Anderson requested to carry out history lessons in the library and computer laboratory rather than the students' classrooms.  

However, this request was refused.  Mr Purdy said, however, it was possible for Ms Anderson to book individual classes in the 

library and computer laboratory, but she could not book all of her classes in these rooms.  Consequently, Ms Anderson was 

required to move from classroom to classroom to deliver the history curriculum.  Mr Purdy said, however, that the library and 

computer laboratory had timetables and Ms Anderson was able to book time in these rooms, but she was not given priority for 

these rooms over any other classes (exhibit R6). 

24 Mr Neates continued to receive complaints about Ms Anderson's performance between February 2013 and June 2013.  

Consequently, a decision was made by Mr Neates to place Ms Anderson on an employee development plan, which was at that 

time the formal plan used to assess whether a teacher's performance was substandard.  The implementation of the employee 

development plan was delayed for some time.  It appears that was because Ms Anderson wished to pursue the grievance 

process to resolve her complaints about the difficulties she says she had in delivering the history curriculum. 

25 Ms Anderson maintained at the hearing of this appeal that she continued to pursue the lodgement of a grievance under cl 40 of 

the 2011 Industrial Agreement in respect of these matters and did not withdraw her grievances.  The Department did not, 

however, accept that her grievances could be dealt with under cl 40.  It took the view that pursuant to cl 40.2 the grievances 

Ms Anderson sought to raise dealt with her performance and such were excluded from the grievance resolution procedure 

provided for in cl 40. 

26 In October 2013, the employee development plan recommenced following a lawful order to Ms Anderson to participate in the 

process.  On 1 November 2014, a request was made by Ms Anderson and approval given for her to not attend weekly 

assemblies and to add that time to her DOTT time. 

27 The employee development plan was completed on 5 December 2013 and Mr Neates wrote to Ms Anderson on 6 December 

2013 advising her that he was of the view that her performance was substandard in that she did not meet three Australian 

Institute for Teaching and School Leadership (AITSL) Standards (the Standards) which apply to teachers in all states across 

Australia.  There are seven Standards setting out the requirements on teachers at four levels.  The levels are graduate, 

proficient, highly accomplished and lead.  Each Standard contains a number of focussed areas. 

28 The Standards are used by the teacher registration authorities, including the Teachers Registration Board of Western Australia.  

A teacher must be registered with the Board in order to practice in Western Australia.  To maintain registration, a teacher must 

be able to meet the 'proficient level' for each focus area for all seven Standards within three years of graduation. 

29 Mr Neates alleged that Ms Anderson's performance was substandard in that she did not meet the following Standards to a 

proficient level (exhibit R3 - Sara Young's investigation report): 

(a) know students and how they learn (Standard 1) - Her performance was alleged to not meet this standard in that 

she had not demonstrated strategies to cater for the range of students that are present in the classroom.  Also, she 

demonstrated a limited understanding of Department and school policy and school processes in regard to 

identifying and implementing existing plans for students at educational risk (SAER); 

(b) create and maintain supportive and safe learning environments (Standard 4) - It was alleged her performance did 

not meet this standard in that she had demonstrated a limited range of strategies to engage and maintain students 

therefore students had remained disconnected for long periods; and 

(c) assess, provide feedback and report on student learning (Standard 5) - It was alleged her performance did not meet 

this standard in that the lack of differentiation in lessons had raised serious doubts on the fairness of assessment 

for a number of students.  Also, she had not 'moderated' grades and had changed several grades when 

Ms Anderson knew they were to be challenged which called into question their reliability and validity. 

30 Ms Anderson provided a response to her alleged deficiencies in relation to these three Standards.  Mr Neates considered her 

response.  However, he maintained his view and the matter was referred to the Director General. 

31 In early 2014, Ms Sara Young, acting manager, labour relations of the Department, was appointed to investigate and report on 

whether Ms Anderson's performance was substandard.  In her investigation, Ms Young considered a large number of 

documents which were provided to her in her role as investigator, including performance management documents, employee 
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development plans, meeting minutes, student and parent complaints and queries and emails.  Following a review of all of the 

documents, Ms Young put a series of questions to Mr Neates, Mr Purdy and Ms Anderson.  Each provided written answers to 

those questions.  After considering all of that material, Ms Young had regard to a number of issues which Ms Anderson 

contended either impacted on her ability to teach effectively or on the fairness of the assessment of her performance.  These 

were: 

First among these is the requirement to deliver the new history curriculum across the school. Ms Anderson had not 

worked as a specialist teacher prior to 2013 however she did attend history professional development in March and 

August 2013, received support from the school Curriculum Leader, was a part of the Morley History Network and 

undertook a visit to Sawyers Valley Primary School (teacher development school for history) in November 2013. 

Nevertheless Ms Anderson was employed as a general primary school classroom teacher and she did not choose to 

become a specialist history teacher. The role of a specialist teacher, while having the same basic pedagogical 

requirements as an ordinary classroom teacher, is undertaken in a different context. My [sic] Anderson also says that it is 

simply not fair to assess her in the first year of a new role and implementing a new curriculum. It could also be argued 

that the performance concerns related to differentiation and assessment in particular were likely to be exacerbated in a 

situation where Ms Anderson was required to deliver curriculum to and assess some 320 individual students. 

Secondly Ms Anderson raises the issue that she did not have a dedicated history classroom and that this created 

difficulties. While it is accepted that this is not an ideal situation it is a matter of practicality and whether it is more 

disruptive to have whole classes moving rooms or the teacher. There are some circumstances where having classes move 

is unavoidable however this is not one of them. It is noted that a specific DOTT room and space has been made available 

to Ms Anderson. 

Thirdly Ms Anderson raises the issue of her lack of a dedicated EA [education assistant] resource, an issue raised by her 

on a number of occasions from 2011 onward. The allocation of EA resources is determined in accordance with 

Departmental policy, identified student needs and school funding. It is not practice to provide specialist primary school 

teachers with a dedicated EA resource, nor is such resourcing provided to middle primary classroom teachers. If Ms 

Anderson contends that she is unable to fulfil her duties at a satisfactory level without the provision of such a resource, 

this lends weight to the allegation that her performance is substandard. 

Fourthly Ms Anderson complains of the excess workload she has had over the period of the EDP [employee development 

plan], in significant part because of the large number of emails received from Mr Purdy, her line manager. I accept that 

there have been a large number of emails over this period. However I also note that Ms Anderson has felt a need to 

produce long and often very detailed replies to each email and that these replies, often disputing the content of preceding 

emails, have had a tendency to result in further emails. To a significant extent it could be said that Ms Anderson is the 

architect of her own misfortune. Matters were further complicated by Ms Anderson's lodgement [sic] of a grievance about 

the process in the course of the EDP. The actual requirements of the EDP in terms of meetings, classroom observations, 

submission of daily workpads and review of IEPs [individual education plans for students], was in my opinion within the 

normal expectation of such a process. Ms Anderson was required by Mr Neates to justify some of her assessments at the 

end of the EDP however this should have required little more than the submission of marked student work samples. 

Finally Ms Anderson refers to the assessment of her teaching skills and delivery of the new history curriculum in a letter 

of support by Mr Norman Paini, Head of Department - Society & Environment at Mt. Lawley Senior High School and 

Leader of the Morley Network group 'History and Beyond' (see attachment 19). The letter indicates that Mr Paini has met 

with Ms Anderson on five (5) occasions at network meetings and commends Ms Anderson's 'professionalism and the 

diligent way that she has trialled [sic] and implemented the Western Australian curriculum across all years at Hampton 

Park Primary School.' Mr Paini indicates that Ms Anderson has participated in professional development, has been given 

resources and has shared ideas on assessments and students work samples. Mr Paini states 'I am certain that Jennifer does 

know her students and that the outcomes she has achieved in teaching 'History' in this trial year are more than 

satisfactory.' Finally Mr Paini states that he has seen Jennifer's assessments and feedback on students' learning and in his 

experience they are above expectations. It is noted that Mr Paini is not a primary school teacher, has not observed Ms 

Anderson in the classroom and has viewed only a selection of documents provided by Ms Anderson. It is interesting that 

Mr Paini comments on Ms Anderson's feedback on student's [sic] learning from the work samples provided because none 

of the work samples provided to me contained any feedback comments. Overall given Mr Paini's limited exposure to 

Ms Anderson's teaching practice and the potentially selective nature of information provided to him, I am able to place no 

weight on Mr Paini's opinion. 

32 After considering Ms Anderson's complaints, Ms Young found that she had some concern about the performance assessment 

of substandard performance being undertaken in the first implementation year of the new history curriculum.  However, she 

noted that Ms Anderson is an experienced teacher, has had professional development related to the new curriculum and was 

provided with sound support.  Further, it was her view that sufficient and appropriate evidence had been gathered and assessed 

to allow a proper determination to be made about Ms Anderson's performance as a specialist primary school history teacher.  

She then found Ms Anderson's performance as a specialist primary school history teacher against two Standards to be 

substandard as follows (exhibit R3): 

Know students and how they learn (AITSL Standard 1) 

• Has not demonstrated strategies to cater for the range of students that are present in the classroom; 

• Has demonstrated a limited understanding of Department and school policy and school processes in regard to 

identifying and implementing existing plans for SAER students. 
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Assess, provide feedback and report on student learning (AITSL Standard 5) 

• The lack of differentiation in lessons has raised serious doubts on the fairness of assessment for a number of 

students. 

• Has not 'moderated' grades and changed several when Miss Anderson knew they were to be challenged which 

calls into question their reliability and validity. 

33 Ms Young found Ms Anderson's performance could not be said to be substandard against Standard 4.  She found that 

(exhibit R3): 

Although the documentary evidence before me indicates that there are significant issues of concern about Ms Anderson's 

performance against the following teaching standard the evidence is not sufficient to allow me to make a finding that Ms 

Anderson's performance is substandard against this standard: 

34 Ms Young also found that she was unable to make any definitive findings about Ms Anderson's performance in the context of 

an ordinary primary school classroom teacher given that there was no significant performance management process undertaken 

in 2012 and that the teaching context of a specialist teacher is different to an ordinary classroom teacher.  Consequently, 

Ms Young recommended that Ms Anderson be placed in an ordinary primary school classroom teacher's role and be given an 

opportunity to demonstrate that she is able to attain and sustain a satisfactory standard of performance against the three 

Standards identified by Mr Neates. 

35 Ms Young also recommended that Ms Anderson be allowed a fresh opportunity to demonstrate her performance against the 

Standards in a new school.  This was because Mr Neates had already expressed a clear view about the standard of 

Ms Anderson's performance and both deputy principals, Mr Purdy and Ms de Jonk, had been directly involved in 

Ms Anderson's employee development plan which led to Mr Neates forming the opinion Ms Anderson's performance was 

substandard. 

36 In the first semester of 2015, Ms Anderson commenced employment as a year 3 teacher at West Balcatta Primary School. 

37 On 17 February 2015, Ms Renata Owen, who is employed as a principal labour relations advisor by the Department, was 

appointed as the investigator and Ms Anna Alford, an associate principal (deputy principal of Kinross Primary School), and 

accredited by AITSL as an assessor, was appointed to independently assess Ms Anderson's performance. 

38 At West Balcatta Primary School, Ms Annalyn Navarrete, a deputy principal, was Ms Anderson's line manager.  Ms Hilary 

Jasper was appointed as Ms Anderson's mentor.  Ms Anderson was given an improvement action plan, which was structured 

around the relevant focus areas of the Standards. 

39 On 17 February 2015, Ms Anderson was sent a letter from the labour relations section of the Department with a copy of her 

improvement action plan.  She was also advised that Ms Navarrete (who surname at that time was Puerhingher) would be her 

line manager.  The individual improvement action plan described for Ms Anderson the level of performance required for the 

achievement of the proficient level of certain focus areas under Standards 1, 4 and 5.  It also contained examples of strategies 

and support mechanisms which were to be available to assist Ms Anderson in achieving the required level of proficiency. 

40 Ms Anderson was given two weeks to settle into the school.  She was provided with support and her performance was 

assessed.  Ms Alford visited West Balcatta Primary School on three occasions for the purposes of evaluating and assessing 

Ms Anderson's performance of her teaching duties.  The initial assessment was undertaken on 27 March 2015, an interim 

assessment was undertaken on 29 May 2015 and the final assessment was undertaken on 26 June 2015.  On each occasion 

Ms Alford assessed Ms Anderson's performance against each seven Standards as not achieved.  However, the substandard 

performance assessment of Ms Anderson's performance by the Department was only formally assessed against Standards 1, 4 

and 5. 

41 In an investigation report made on 7 December 2015, Ms Owen, after having regard to all of the documents provided to her, 

including Ms Young's investigation report of Ms Anderson's performance at Hampton Park Primary School, together with 

reports from Ms Navarrete and other documents and a written response from Ms Anderson to questions put to her by Ms Owen 

made the following findings and recommendations to Mr Clifford Gillam, the executive director workforce of the Department 

(exhibit R2): 

Based on a review of the information provided, including Ms Sara Young's report of the process at Hampton Park 

Primary School, I am satisfied that the overall performance management process and the subsequent substandard 

performance process has been undertaken in accordance with policies and standards and that Ms Anderson has been 

afforded procedural fairness. In my view the three (3) assessor's reports and the time Ms Anderson spent at West Balcatta 

Primary School will be critical to you in making a decision as to whether Ms Anderson's performance is substandard. 

I am satisfied that whilst at West Balcatta Primary School: 

• Ms Anderson was provided with a mainstream year 3 primary school class in accordance with recommendations 

following the process undertaken at Hampton Park Primary School. 

• A detailed Improvement Action Plan (IAP) was developed and provided to Ms Anderson. The IAP was explained 

to Ms Anderson in detail by her line manager at West Balcatta Primary School, Ms Puerhingher and included a 

discussion of the AITSL Standards and what was required of Ms Anderson to meet the Standards. 

• Ms Puerhingher explained in detail to Ms Anderson the process in which she would participate including details 

of the support she would receive and the resources available to her. 

• Ms Puerhingher met with Ms Anderson regularly, both on a formal and informal basis. Parent complaints were 

brought to Ms Anderson's attention. The complaints were discussed with her and she was provided with assistance 

in addressing the parents' concerns. 
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• Ms Puerhingher conducted classroom observations of a number of different classes and provided detailed 

feedback to Ms Anderson, including suggestions on how to improve her performance in various aspects of her 

teaching, assessment and behaviour management processes. 

• Support was made available to Ms Anderson in the form of a mentor, Ms Hilary Jasper. Ms Jasper provided 

support in the form of informal chats as most of the support was provided through the year 3 collaboration 

meetings which occurred weekly. 

• Ms Anderson's performance was assessed by an external assessor, Ms Anna Alford. Ms Alford is a highly 

experienced Deputy Principal at Kinross Primary School and formally a primary trained classroom teacher. Ms 

Alford conducted three classroom observations and provided detailed feedback to Ms Anderson via Ms 

Puerhigher [sic]. 

Ms Anderson was given the opportunity to either meet with the investigator or provide written responses to the questions 

at attachment 2. The questions were aimed at determining if Ms Anderson was satisfied with the process undertaken at 

Balcatta Primary School. No usable responses were provided. 

Taking into account all of the above, I advise that there is reasonable evidence for you to consider making a finding that 

Ms Anderson's performance is substandard against the following AITSL standards: 

• Standard 1 - Know Students and how they learn 

1.5 Differentiate teaching to meet specific learning needs of student across the full range of abilities. 

• Standard 4 - Create and maintain supportive and safe learning environments 

4.2 Manage classroom activities 

4.3 Manage challenging behaviour 

• Standard 5 - Assess, provide feedback and report on student learning 

5.1 Assess student learning 

5.2 Provide feedback to students on their learning 

5.4 Interpret student data 

5.5 Report on student achievement 

Findings made by the learned Chief Commissioner at first instance which are relevant to the disposition of this appeal 

42 In her reasons for decision, the learned Chief Commissioner set out the points raised in Ms Anderson's claim.  These were: 

(a) Her performance as a teacher was not substandard. 

(b) She was required to undertake work as a history specialist when she was not adequately trained or resourced. 

(c) As a history teacher, there were practical impediments to her performance because she was not allocated a 

classroom, and therefore she was required to carry extensive amounts of material from room to room including up 

and down stairs. 

(d) There were inappropriate or unfair criteria in the assessment of her performance in that she was assessed against 

all Standards, not just against those in which she was allegedly substandard. 

(e) Moving her to a different school and assessing her as a classroom teacher, was unfair, firstly given that she had 

spent the immediately preceding period as a history specialist, and secondly that she had not received the same 

professional development as the teachers at the new school, and therefore was disadvantaged. 

43 The learned Chief Commissioner had regard to the legal principles which governed whether a finding should be made that the 

termination of Ms Anderson's employment was harsh, oppressive or unfair.  These are: 

(a) The question for the Commission is whether the employer's legal right to terminate the contract of employment 

has been exercised so harshly or oppressively against the employee as to be an abuse of that right:  Miles v The 

Federated Miscellaneous Workers' Union of Australia, Hospital, Service and Miscellaneous, WA Branch 

(1985) 65 WAIG 385. 

(b) The failure to provide a fair process may lead to a finding that the dismissal was harsh, oppressive or unfair 

(Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635) but a lack of procedural fairness may 

not automatically have that result:  Shire of Esperance v Mouritz (1991) 71 WAIG 891, 899 (Nicholson J). 

44 The learned Chief Commissioner made a number of findings going to the credibility of the witnesses. 

45 Firstly, she found she had no hesitation in preferring the evidence of other witnesses where it conflicted with Ms Anderson's 

evidence.  The reason she did so was because Ms Anderson: 

(a) was on a number of occasions evasive; 

(b) equivocated to the point of significantly undermining her own evidence; 

(c) gave many explanations which were not plausible; 

(d) was inconsistent; and 

(e) relied heavily on using her own professional judgement, even when it contradicted the professional judgement of 

others where they had expertise and she did not. 
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46 The learned Chief Commissioner found: 

(a) Mr Purdy to be a very impressive witness; 

(b) Ms de Jonk was very clear and unshaken in her evidence; 

(c) Mr Neates was a credible witness; and 

(d) Ms Navarrete to be very objective. 

47 Of critical importance, the learned Chief Commissioner noted that Ms Anderson did not challenge the outlines of evidence and 

attached documents of Ms Alford or Ms Young. 

48 In these circumstances, the learned Chief Commissioner found she was obliged to accept the evidence of Ms Alford and 

Ms Young unless it could be demonstrated that there was good reason not to do so.  She also found their evidence was 

confirmed by other witnesses called by the employer.  Therefore, given her conclusions about the unreliability of 

Ms Anderson's evidence, she accepted their evidence where it conflicted with Ms Anderson's evidence. 

49 In light of the fact that Ms Anderson did not challenge the evidence of Ms Alford and Ms Young, the learned Chief 

Commissioner found that Ms Anderson was not a proficient teacher.  She also observed that it was important to note that the 

findings made by Ms Alford were supported and confirmed by a great deal of other evidence covering a range of issues. 

50 The learned Chief Commissioner then set out the evidence of a number of important and central issues, which were not 

exhaustive, which demonstrated the types of problems with Ms Anderson's performance that arose from 2010.  These findings 

can be summarised as follows: 

(a) Ms Alford had noted in her report that Ms Anderson was highly disorganised.  Ms Jasper also gave evidence of 

Ms Anderson's classroom being disorganised and the NAPLAN testing starting late on each of the days.  On two 

occasions Ms Anderson submitted documentation required of her during the improvement action plan late and on 

the third occasion she did not submit it at all.  During the course of the hearing, Ms Anderson clearly 

demonstrated a lack of planning and organisation.  For example, it was apparent Ms Anderson had not read at 

least one of the Department's written outline of evidence in preparation for the hearing. 

(b) Ms Anderson did not understand or implement teaching which differentiated between students or catered for the 

different levels of ability except in the most basic way.  Ms Anderson's differentiation largely focussed on 

students with individual education plans (IEPs).  The learned Chief Commissioner gained a clear impression that 

it was only in the course of the hearing that Ms Anderson came to understand what the requirement to 

differentiate meant when in fact she only did so at the most basic level. 

(c) Ms Anderson failed to know her students.  She mistook some students for others during lessons and in 

assessments of their work, at a time when she ought to have been familiar with them. 

(d) Ms Anderson relied heavily on her own professional judgment even when it contradicted the professional 

judgment of others when they had expertise and she did not.  In particular: 

(i) In 2010, Ms Anderson was teaching a primary school class which included a student who had a hearing 

disability.  He was to be assisted to hear by his teachers wearing a lapel microphone and monitor referred 

to in the documents as a FM device. 

(ii) On 11 November 2010, Ms Anderson had an appointment to meet a visiting teacher of the deaf.  

Following the meeting, the visiting teacher made a complaint about Ms Anderson not wearing the FM 

device.  Ms de Jonk spoke to Ms Anderson about the incident.  The visiting teacher prepared an incident 

report which alleged Ms Anderson made a number of comments which included that the student in 

question was not her number one priority, she was too stressed and busy, managing behaviour, speaking 

to parents, managing horrible children and writing reports, to trial the FM microphone and did not have 

time to turn it on and set it up to use in the room.  Ms Anderson provided a response in writing to the 

complaint made by the visiting teacher.  It painted the content of the conversation in a different context, 

but was a demonstration that the complaint was valid, that Ms Anderson appeared either disinterested or 

callous in respect of this student's needs, assumed that she knew best as to what was appropriate for this 

student and that her priorities were elsewhere than in assisting this student.  Her comments included that 

she had observed the student interact in a variety of settings and, in her opinion, he did not fit into that 

category of student who was disadvantaged by her not using the FM device. She made up her mind about 

his needs, contrary to the assessments that had been made by others, notably the medical profession, 

regarding his needs. 

(iii) In May 2013, the issue of the use of the FM device arose again in respect of another student (ts 109).  

When giving evidence Ms Anderson was asked why she did not wear the device.  In response, 

Ms Anderson said that with all she had to do in setting up the class, and as a history specialist without a 

dedicated classroom, her priority was not for her to wear the FM device. She also said she did wear it on a 

few occasions, that the student had asked her more than once to wear it, and that she, Ms Anderson, did 

not understand why it was such an issue (ts 110). 

(iv) In 2011, Ms Anderson gave all her students a C for science.  Both Ms de Jonk and Mr Neates gave 

evidence that Ms Anderson conceded to them that she had not taught science that semester. 

(v) Ms Anderson taught one of her history classes using a timeline.  The students were required to do two 

things; to copy the timeline on the classroom board and then to come up with some interesting facts.  

There was a concern that Ms Anderson marked two students' almost identical pieces of copying quite 
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differently.  Ms Anderson initially said that she marked the two separate pieces of work, one being a 

timeline and the other being for the students to identify some interesting facts, as part of the same total 

assessment and therefore two students whose timeline activity was almost identical received different 

marks because of their other assessable piece.  However, the evidence demonstrated quite clearly that the 

students were separately marked for each activity. 

(vi) One of the issues where Ms Anderson is said to have substandard performance is in classroom behaviour 

management.  Ms Alford described students as being disengaged and that Ms Anderson did not use 

appropriate classroom management strategies.  Ms Navarrete's observations of Ms Anderson's classroom 

management were detailed in her extensive records provided to Ms Owen.  Her many concerns include 

that students were off task and Ms Anderson made all the students work at the same pace so those who 

worked fast had to wait for others. 

(vii) Ms Anderson relied on evidence from Ms Karen Hearty, the school chaplain, retired teacher Ms Robin 

Quinn, Mr Brian Toop, Ms Ljiljana Mijativic and Mr Ross Tyler to support her claim that her classroom 

management was satisfactory.  However, the learned Chief Commissioner found their evidence to be of 

limited, if any, value.  Ms Hearty is not a teacher.  Ms Quinn retired from Hampton Park Primary School 

five to six years before Ms Anderson's dismissal.  Mr Toop simply made observations that Ms Anderson's 

class was quiet.  Ms Mijativic made a similar observation.  Mr Tyler made no comment that 

Ms Anderson's classroom management was satisfactory. 

(e) Ms Anderson's responses to criticism of her performance included that she complied with requirements 'within 

reason'.  The expectation of teachers at West Balcatta Primary School included that the teacher listen to each 

student read once per week.  Ms Anderson said that she did this 'within reason' and that she endeavoured to do so.  

Other evidence included that she had the parent helpers in her classroom listen to and perform some type of 

assessment of the students' reading.  However, Ms Alford's report was that Ms Anderson admitted to only having 

listened to 10 students in the semester because she did not have time to listen to them. 

(f) Ms Alford also observed that Ms Anderson's lessons had no substance to them.  Ms Alford could not identify any 

relevant teaching strategies in Ms Anderson's lessons and Ms Anderson did not set learning goals for her students. 

51 The learned Chief Commissioner found that having taken account of all of the evidence before her she had no reservations in 

finding that Ms Anderson's performance was not proficient for a teacher of her qualifications and experience.  She also found 

that Ms Anderson did not meet the Standards as alleged and did not meet any of the Standards for a proficient teacher. 

52 The learned Chief Commissioner turned to the question of whether there was some basis for overturning the decision to 

dismiss Ms Anderson due to issues of procedural fairness. 

53 The learned Chief Commissioner dealt with the claims Ms Anderson makes in respect of the assessment process being unfair.  

In respect of the history specialist role, she made the following findings: 

(a) Ms Anderson complained she was not provided with the necessary resources and supports to undertake the 

additional requirements of the history teacher role and the additional DOTT time of one hour and 20 minutes per 

week provided to her in 2013, together with some school assembly time, was inadequate, given the additional 

research, preparation, marking and organisational matters required of her.  Ms Anderson also said it was 

significant that the history teacher role required her to teach 350 students.  However, in effect, whilst she had 

13 classes a week she was not preparing for 13 lessons but for five lessons, some repeated up to four times.  A 

normal classroom teacher would need to prepare for all classes throughout the week, with some exceptions.  A 

normal classroom teacher may not be assessing the work of 350 students, but of the same much smaller group of 

students for many varied pieces of work. 

(b) Ms Anderson was required to deal with and develop a new curriculum.  Yet, all teachers have to adjust to new or 

altered curriculum requirements and to new teaching and assessment methods.  However, the assistance she 

received, the additional DOTT time and assembly time, and her participation in the network of history teachers 

meant that this complaint was not valid. 

(c) While there might have been challenges to Ms Anderson taking on the history teaching role, it ought to have been 

within the capacity of a proficient teacher to do so in the circumstances that applied to Ms Anderson. 

(d) Although Ms Anderson complains that she did not elect to be a history specialist and it was imposed on her, she 

was not unhappy to do so.  Following discussions with Ms Anderson and Ms Helen Olivieri from the State School 

Teachers' Union (SSTU), Mr Neates had reason to believe that Ms Anderson would be happy with this role if he 

had been able to provide her with her own classroom.  However, this had not been possible at the time. 

(e) Mr Neates gave examples of other specialist teachers at the school who moved from room to room and they did it 

exceedingly well. 

(f) Ms Anderson did not have her own dedicated classroom and had to move from room to room.  It had not been 

feasible for her to conduct all of her lessons in the library or the computer laboratory.  However, had she made 

arrangements, she could have taught at least some of those lessons in either location.  Her lack of organisation 

would have been an impediment to her, but that was a matter of her own making. 

54 After considering these matters, the learned Chief Commissioner found that she was not persuaded that there was any 

substantive unfairness in Ms Anderson undertaking the history specialist teacher role.  She also found if there were any aspects 

of unfairness in this, they were taken into account in Ms Anderson being provided additional DOTT time and assembly time, 

and later an opportunity, with additional support, to perform a classroom teacher role.  Yet, she failed to perform as a proficient 

classroom teacher. 
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55 Ms Anderson also complained that she was assessed against all of the Standards when the allegation made against her was that 

she failed to meet three of them.  The same issue was considered by the learned Chief Commissioner in Stewart v Director 

General, Department of Education [2016] WAIRC 00822; (2016) 96 WAIG 1419.  In that matter, the learned Chief 

Commissioner found that a teacher is required to be proficient against all Standards and should have been able to demonstrate 

proficiency in those Standards on any day [187]. 

56 The learned Chief Commissioner found Ms Porter gave unchallenged evidence of the interrelationship of all of the Standards.  

She also observed that: 

(a) Ms Alford gave evidence about her assessments and it is clear that they could not be dealt with without some 

overlapping; and 

(b) Mr Gillam gave evidence that his decision to terminate Ms Anderson's employment was not based on her failure 

to meet the Standards other than those against which the allegation of her lack of proficiency was made, that is, 

Standards 1, 4 and 5. 

57 The learned Chief Commissioner then found that: 

(a) there was no evidence of any professional development Ms Anderson claimed she missed when she moved to 

West Balcatta Primary School after having a two-year gap since her last classroom teaching role; 

(b) the issues relating to Ms Anderson's performance at West Balcatta Primary School were the same problems she 

exhibited as a history specialist teacher at Hampton Park Primary School where she had taught for many years.  

Therefore, the learned Chief Commissioner found there was no validity in Ms Anderson's complaints regarding 

the transfer; 

(c) two issues contributed to her workload.  The first was her lack of organisation.  The second was she spent an 

inordinate and unjustifiable amount of time composing responses justifying and defending herself against valid 

concerns; and 

(d) both colleagues and line managers offered and gave assistance to Ms Anderson to overcome the difficulties she 

was experiencing in her performance.  However, she either dismissed many of those suggestions and 

recommendations on the basis that they did not meet her own professional judgement, or she simply did not 

follow up on offers of assistance. 

58 In the circumstances, the learned Chief Commissioner concluded that the dismissal of Ms Anderson on the basis that she was 

not a proficient teacher was valid and that the processes adopted in the assessments of her performance and in the decision to 

dismiss had not been demonstrated to have been unfair.  Accordingly, an order was made that the application be dismissed. 

59 Although it is not referred to in the learned Chief Commissioner's reasons for decision, Ms Anderson did not take issue with 

anything that Ms Owen had to say.  Ms Owen's outline of evidence, together with her investigation report, was tendered into 

evidence without objection as exhibit R2 (ts 189 and 192). 

Grounds of appeal 

60 The grounds of appeal set out in the notice of appeal refer generally to points of law and contain a narrative of issues referred 

to documents tendered as exhibits and other documents before the Commission at first instance, but not tendered into evidence. 

61 From the matters stated in the notice of appeal, three grounds of appeal emerge.  These are: 

(a) Ground 1 

62 The learned Chief Commissioner erred in failing to accord sufficient weight, or significance, to the fact that, when 

Ms Anderson's performance was formally assessed in 2013, she did not have access to sufficient resources, training in the new 

curriculum, use of a designated classroom and sufficient access to the school library or computer laboratory to implement and 

teach the new history curriculum. 

(b) Ground 2 

63 The learned Chief Commissioner erred in failing to find that Ms Anderson was not required to be 100% proficient in all areas 

of teaching the new history curriculum during the trial phase of introducing the curriculum. 

(c) Ground 3 

64 The learned Chief Commissioner erred in failing to take account of relevant considerations, namely: 

(a) Ms Anderson lodged grievances pursuant to cl 40 of the 2011 Industrial Agreement regarding the lack of 

resources, training and support to implement the new history curriculum; 

(b) the SSTU assisted Ms Anderson in her attempts to pursue the grievances; 

(c) the Hampton Park Primary School administration, the district office and the head office of the Department did not 

accept the grievances; 

(d) contrary to the finding made by the learned Chief Commissioner, Ms Anderson, at all material times, continued to 

pursue the grievances; and 

(e) if Ms Anderson had been allowed to pursue the grievance procedure provided for in cl 40 of the 2011 Industrial 

Agreement, her complaint about working conditions, lack of resources and training would have been addressed 

which would have enabled her to deliver the new history curriculum proficiently. 

65 It is of critical importance to the disposition of this appeal that Ms Anderson does not seek to challenge the findings made by 

the investigators that her performance at West Balcatta Primary School was substandard. 
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The appellant's submissions 

66 Ms Anderson made a submission that in Western Australian primary schools, classroom teachers work with a one year 

level/age group on a daily basis for the whole school year.  The classroom teacher covers a variety of subjects generally during 

the school day.  The resources needed for teaching specific lessons are located in the classroom when a teacher is teaching a 

particular theme or topic, so they are close at hand and available at different times during the day.  To deliver each lesson a 

classroom teacher requires hands on materials, visual prints, charts, posters, books, digital technologies and other age 

appropriate resources that are located in the school's teacher resources area.  The use of a variety of resources is encouraged in 

order to appeal to the different learning styles of individual students.  Without a variety of resources that are age and subject 

appropriate, the kinds of learning activities, teaching methods and assessments that can be carried out are restricted. 

67 Ms Anderson argues that it is not possible for one person to transport all of the resources normally stored in a classroom to 

deliver a curriculum from room to room on an hourly basis.  She says that having one designated classroom that is large 

enough to accommodate a class of students and all of the teaching materials needed to cover a variety of subjects and teaching 

aides suited to individual learning styles is the 'norm' in primary schools. 

68 During 2013 and 2014, she was not provided with a designated classroom for teaching history at Hampton Park Primary 

School.  Her designated area for keeping materials was a room that she shared with an Aboriginal education assistant, the 

Italian and Mandarin LOTE teachers and the school chaplain.  The room was used by teachers in their DOTT time and by other 

teacher assistants bringing small groups of children into the room.  The room was also used by the uniform shop which took up 

half of the space which was open to the public, parents and children. 

69 Ms Anderson says that she was directed to carry with her any materials she needed for history lessons.  In each one hour 

lesson, she visited a classroom that had been set up and resourced by its classroom teacher for a particular age group and the 

topics they were covering.  Whatever Ms Anderson planned to use for the history lesson had to be bought with her, unpacked 

and packed up after each one hour lesson.  Thus, she says it was not possible to provide the students in each class with a 

variety of history resources. 

70 Ms Anderson disputes Mr Neates' evidence that there are other specialist teachers who delivered their curriculum going from 

room to room and they did it exceedingly well without a classroom of their own to work in.  In her submissions to the Full 

Bench, Ms Anderson made a submission that the drama teacher and the English second language teacher had designated 

classrooms.  She also made a submission about the physical education teacher being able to store physical education materials 

on the oval.  However, Ms Anderson was unable to point to any evidence given by her in these proceedings about these 

matters.  Further, she conceded that she did not challenge the evidence of Mr Neates when he was cross-examined in respect of 

this issue. 

71 In respect of the assessment of students, Ms Anderson said that the criticism of her assessments of student work was that she 

was not providing a range of assessments.  Yet, she claims that history is a literacy subject so the assessments she was doing 

were pen and paper or paper and pencil type activities.  Ms Anderson also said she was directed by Mr Purdy not to carry out 

literacy-based assessments of history, but given that history is a literacy-based subject, it made her assessment tasks 

impossible.  She also claims: 

(a) she had not received training as a history specialist teacher; and 

(b) they were in a trial phase of introduction of the new history curriculum and there were not appropriate resources 

available to her to use to teach which left her unable to meet the demand for a range of assessments of students in 

those circumstances. 

72 Ms Anderson also complained that she had a lack of access to the library or the computer laboratory to provide the children 

with research skills.  She said she was able to take some books out of the library, but she was unable to take a class set of 

library books out of the library on a trolley.  She said she asked Mr Purdy if she could do that and he refused.  Yet, she also 

said that there were no class sets of history reading material for the new curriculum as such items had not been purchased.  She 

did, however, say there was still a lot of material in the library which was similar to the topics that she was attempting to teach. 

73 At the end of 2012, the administration of the school promised Ms Anderson that they would provide her with sufficient 

resources.  She claimed that the promise was not honoured and all she had to work with was the Pearson teaching guide and 

the use of a photocopier for which she was criticised for using photocopiable activities.  Yet, she said, the Pearson guide was 

the only teacher reference material that they could use to implement the new history curriculum.  The Pearson program 

published topic books for use for each individual student for purchase for each school level and she had asked for them, but 

they were not purchased.  In addition, Ms Anderson complained although they were in a trial introductory phase, she was 

blamed for a 'lacklustre' program, but the real reason the children were not receiving a variety of content, activities and 

strategies was because of the lack of resources that were available to her. 

74 Ms Anderson also complained that she had an inordinate workload in 2013 and 2014 in delivering the history program.  She 

said she was expected to carry out all of the practical preparation of the three-year trial phase as well as having a full program 

up and running to teach history from grades 1 to 7.  Ms Anderson said that usually when a new curriculum is introduced in a 

trial phase teachers are not put under the pressure of delivering everything from the start of the program.  They are given time 

to experiment, to collaborate, to talk and modify activities and create the program over a period of time.  As a result of the 

demands of implementing history activities throughout the whole school, she said without adequate resources there was not 

time for her to start looking for professional development in other subject areas so her professional development during those 

two years got behind other primary school teachers. 

75 Aside from the workload of creating the history program Ms Anderson said she was directed to read through all of the IEPs for 

the at-risk students in the school (about 70 students) and she was directed to show in her documentation differentiation or 
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modification of teaching methods for each of those students.  She argues to prepare or modify activities for the 70 students 

throughout the school created an unreasonable workload. 

76 Ms Anderson also claimed that the evidence established that: 

(a) she was not provided with any instruction in the first semester of 2013 on what the school wanted in the history 

program, no targets, no goals, were set; 

(b) there was no performance management provided to her and no negotiation with her line manager as to what they 

wanted to see achieved with the history program; 

(c) there were no areas of weaknesses in her performance identified in that first semester; 

(d) her performance management reviews from 2001 until 2012 kept by the school record that her performance was 

satisfactory; 

(e) in her performance management plan in her first semester in 2013 there was nothing relevant in that program for 

the history teaching role; and 

(f) there was no comment or assessment about behaviour management, curriculum content or strategies or any 

targeted comments to address in any particular area until the last day of term two in 2013 when she was told that 

she would be on an employee development plan the following term to assess whether her performance was 

substandard. 

77 Ms Anderson argued that it was harsh to criticise her assessments of the students' work in the substandard performance review, 

in circumstances where there was a lack of practical means to carry out the program.  It was particularly so, given that the 

school had implemented the 'making consistent judgment standards' process for the previous seven years, it was unfair to 

expect her to assess 350 students to the expectations of every classroom teacher.  The 'making consistent judgment standards' is 

a strategy to address the fact that teachers teaching the same content in each same year level may not always come up with the 

same grade.  Consequently, the strategy requires teachers to consult and reach a consensus of opinion about the content of a 

subject and means of assessment which also would include the student materials that are sent home to parents and families.  

She said that this strategy was not used when she delivered the new history curriculum as she was the only person teaching 

history at the school.  Yet, the administration had made it very clear to her that they were not happy with her grading of student 

work from grade 1 though to grade 7.  She said this was an unfair criticism because the entire responsibility of the program had 

been put on her shoulders and she was the one who had to identify which skills and content of the history curriculum taught to 

each year level and to assess the students' work samples to the skill that she was looking for in a particular activity.  She also 

said that the principal, Mr Neates, could have asked her to present particular activities with the classroom teachers of each 

grade and time could have been made for her to do that by the administration to sit down with each classroom teacher to look 

at students' work samples and activities and discuss with the classroom teacher which particular skill she was covering and 

what she was hoping to achieve in that activity. 

78 Ms Anderson also claimed that other primary school teachers in the district who were implementing the new history 

curriculum were only experimenting with one history activity a week for their year level so she was the only person in her 

district who was teaching history lessons each day of the week to all year levels throughout the school without all of the 

resources that are normally available to other teachers in other subject areas.  In these circumstances, she said it was unfair of 

the employer to undertake a substandard performance review of her work in 2013. 

79 Whilst Ms Anderson concedes that she had had over 10 years' experience teaching year 3 students, she claims there had been 

substantial changes in teaching strategies and that she had not been trained in the Standards or in the history curriculum.  

However, she recognises that her 'skill set' had fallen behind other staff.  Consequently, she informed the members of the Full 

Bench that in the present circumstances she does not have any wish to be employed by the Department again. 

80 During the hearing of the appeal, Ms Anderson was asked the question that, even if the Full Bench accepts all of her 

submissions that the assessment of her performance whilst carrying out the role of history specialist at Hampton Park Primary 

School is accepted, given that she does not challenge the findings made by the learned Chief Commissioner that her 

performance at West Balcatta Primary School was substandard, how do her submissions assist her case.  In response, 

Ms Anderson said that because she was effectively 'sidelined' for two years from mainstream primary school teaching, a lot of 

changes to the requirements of teaching with the introduction of national curriculum occurred in that period and whilst she was 

focussing only on history and trying to cope with an impossible workload, the changes made to the delivery of curriculum in 

other subject areas and training that other classroom teachers received, were missed by her.  She also argued that the fact that 

each school targets professional development for staff to meet the needs of their particular community, when she went to teach 

at West Balcatta Primary School she should not have been compared with other year 3 teachers at the school because she had 

not received the same professional development as the West Balcatta Primary School staff.  Consequently, she argues that she 

did not meet the standard that their staff were working at because she had not been upskilled in the same areas.  Thus, she 

argues that given that she had not received the same professional development as West Balcatta Primary School staff and 

because there had been major changes to curriculum, she did not demonstrate the level of proficiency that Ms Alford was 

looking for.  She also claimed that, if she had received the training in areas that other West Balcatta Primary School staff had 

received, she could have adapted her teaching methods and her work would have been found to be proficient against the 

Standards. 

81 The main point Ms Anderson seeks to raise in grounds 1 and 2 of the appeal is that a lack of a designated classroom, teaching 

resource materials, insufficient training in the new history curriculum, lack of support from her line managers through 

performance management meetings and a high level of work required to deliver the new history curriculum, impacted on her 

ability to deliver the new history curriculum proficiently.  This point is also made in relation to ground 3 of the appeal, 

although the point that she seeks to raise is different.  The point that she raises about these matters in ground 3 is that if she had 
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been allowed to pursue the grievance procedure provided for in cl 40 of the 2011 Industrial Agreement, her complaints would 

have required a negotiation at the school level about what resources should be available to her and would have affected the 

school's expectations of the standard of curriculum that she was required to deliver. 

82 The point of this submission in ground 3 is that, if she had been allowed to pursue the grievance procedure and her complaints 

had been properly aired, the substandard performance process would never have commenced at Hampton Park Primary School 

which would have meant that she would not have been subjected to a second substandard performance process at West 

Balcatta Primary School.  Ms Anderson pointed out that the basis for the grounds of her dismissal relied not only the 

substandard performance report of her performance at West Balcatta Primary School but on grounds that her performance at 

that school affirmed the substandard report conclusions made of her performance at Hampton Park Primary School. 

Conclusion 

(a) Application to have regard to additional evidence 

83 The appeal book and a book of documents and transcript pages filed by Ms Anderson on 12 July 2017 contain copies of 

numerous documents which were not tendered as exhibits in the proceedings at first instance.  All of these documents were 

produced in the course of the hearing before the learned Chief Commissioner.  At the commencement of and during the course 

of the proceedings at first instance, Ms Anderson handed to the learned Chief Commissioner and to counsel acting for the 

Director General a large number of documents in two lever arch files. 

84 At the hearing of the appeal, Ms Anderson informed the members of the Full Bench that it was her understanding that all of 

these documents had been admitted into evidence in the proceedings at first instance.  The effect of her submission was that 

she did not understand that when individual documents had been given an exhibit number that they were the only documents 

that were admitted into evidence.  Counsel for the Director General at the hearing of the appeal, Mr van Hattem, conceded that 

there was some confusion about the tendering of documents in the proceedings at first instance.  He said, however, that the 

learned Chief Commissioner ruled that each individual document would be identified and its relevance addressed before 

becoming part of the evidence. 

85 Mr van Hattem also made a submission at the hearing of the appeal that he had no objection to Ms Anderson referring to the 

additional documents she sought the Full Bench to have regard to and to make whatever submissions that she might wish to 

make. 

86 The Full Bench informed the parties at the hearing of the appeal that it would deal with the objection to the documents on the 

basis that Ms Anderson be allowed to make a submission about the effect of those documents and how it is said they are 

relevant to the appeal. 

87 Section 49(4)(a) of the IR Act does not prohibit the Full Bench from admitting additional evidence.  It does so if the evidence 

is 'fresh' and where special or exceptional circumstances are made out. 

88 In Liquor, Hospitality and Miscellaneous Union, West Australian Branch v The Minister for Health [2011] WAIRC 00192; 

(2011) 91 WAIG 291 it was observed [59] - [60]: 

The test to be applied by the Commission for admission of fresh evidence on an appeal was for many years set out in the 

decision of the Full Bench in Federated Clerks' Union of Australia, Industrial Union of Workers, WA Branch v George 

Moss Ltd (1990) 70 WAIG 3040, 3041 in which the Full Bench held that fresh evidence is only admissible if: 

(a) The evidence was not available to the parties seeking to tender it at the time of the trial and the evidence 

would not have been available to that party with reasonable diligence in the preparation of their case; and 

(b) The evidence must be such that it would have had an important influence on the result of the trial and 

must be credible, but not necessarily beyond controversy. 

89 The Full Bench modified this criteria in Underdown v Dowford Investments Pty Ltd [2005] WAIRC 01243; (2005) 85 WAIG 

1437, when Sharkey P and Kenner C with whom Scott C agreed, said at [8] and [9] that fresh evidence can only be admitted if 

it is almost certain that, if the evidence had been available and adduced, an opposite result would have been reached.  They 

also observed that they had put this last condition too low in Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch v George Moss Ltd (1990) 70 WAIG 3040 and they wished to retract what they said in that case and 

substitute the stricter criteria. The modified principle was applied by the Full Bench in Merredin Customer Service Pty Ltd as 

trustee for Hatch Family Trust t/a Donovan Ford/Merredin Nissan and Donovan Tyres v Green [2007] WAIRC 01150; 

(2007) 87 WAIG 2789 [10]. 

90 It is clear from a review of the transcript of the proceedings at first instance that the learned Chief Commissioner gave each 

document that she accepted into evidence an exhibit number.  Email correspondence from the associate to the Chief 

Commissioner sent to the parties indicate the parties were sent a copy of the index of the exhibits prior to the hearing of closing 

submissions. 

91 At the hearing of the appeal, Ms Anderson informed the Full Bench that at the hearing at first instance she had intended to take 

a witness, Ms Olivieri, a case manager from the SSTU, to the additional documents that she seeks to put before the Full Bench 

which show that she lodged and pursued grievances pursuant to cl 40 of the 2011 Industrial Agreement.  However, when 

Ms Olivieri was called to give evidence, the learned Chief Commissioner ruled that she would not hear evidence about the 

pursuit of the grievances by the SSTU on behalf of Ms Anderson as, in her opinion, this matter was not relevant to the matter 

before her (ts 247 - 248).  Consequently, Ms Anderson was not able to put the additional documents relevant to this issue to the 

witness. 

92 To the extent that the additional documents Ms Anderson wishes the Full Bench to have regard to are documents written by 

Ms Olivieri or documents addressed to Ms Olivieri which relate to the lodgement of grievances by Ms Anderson pursuant to 

cl 40 of the 2011 Industrial Agreement, I am of the opinion regard for a limited purpose can be had to the documents.  The 
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purpose for which regard can be had to this category of additional documents is to determine whether there is any merit in the 

argument that the learned Chief Commissioner erred in failing to take account of relevant considerations specified in ground 3 

of the appeal, that is, if these documents could or do raise merit in Ms Anderson's argument that if her grievances had been 

addressed and changes to her work implemented, her performance at Hampton Park Primary School would not have been 

assessed as substandard.  A determination of this issue necessarily involves a consideration of whether the learned Chief 

Commissioner erred in ruling that Ms Olivieri's evidence of Ms Anderson's pursuit of the formal grievance process was 

irrelevant to the question whether Ms Anderson had been denied procedural fairness in the substandard performance process 

(ts 247). 

93 As to the remaining additional documents Ms Anderson seeks to adduce into evidence in this appeal, I am of the opinion these 

documents should not be admitted. 

94 Firstly, at the hearing at first instance, the additional documents were contained with a large volume of bundles of documents 

produced by Ms Anderson known as the Monday bundle and Friday bundle.  The learned Chief Commissioner made an 

unequivocal ruling that she would not accept all the documents, but would only admit into evidence documents that the 

witnesses referred to (ts 187).  The additional evidence Ms Anderson seeks to put before the Full Bench is clearly not fresh as 

the documents were in her possession and in the hearing room available for her to refer to in her evidence or put to the 

witnesses when they gave their evidence.  Although there may have been some initial confusion about which documents would 

be received into evidence when the hearing at first instance commenced, the learned Chief Commissioner clearly identified and 

caused to be marked each document that she accepted into evidence with an exhibit number. 

95 Secondly, in this appeal, the Full Bench invited Ms Anderson to make submissions about the relevance of the copies of the 

additional documents that were not received into evidence at first instance as exhibits.  Having read the written submissions, 

whilst it is apparent that the additional documents may appear to relate to issues that were raised in evidence at first instance, 

other than to refer generally in her written submissions to these documents, no submission was made by Ms Anderson as to 

why these documents were not referred to by any of the witnesses who gave evidence in the proceedings at first instance. 

96 Consequently, with the exception of the documents authored by Ms Olivieri, I am of the opinion that with reasonable diligence 

the documents could have been referred to by Ms Anderson when she gave evidence in respect of the documents that were 

created by her or were addressed by her or by other witnesses, in particular by those who authored the majority of the 

additional documents, who were Mr Neates and Mr Purdy. 

(b) Legal principles - harsh, oppressive and unfair dismissal 

97 A determination of whether the dismissal of Ms Anderson was harsh, oppressive or unfair turned on an assessment of not only 

the oral evidence given by witnesses for the parties, but also of the written witness outlines of evidence which were tendered 

into evidence without objection from Ms Anderson.  In the absence of objection or cross-examination of the matters raised in 

the outlines of evidence and reports of Ms Alford, Ms Young or Ms Owen, the learned Chief Commissioner was entitled to 

accept the matters set out in the outlines of evidence and reports of these witnesses. 

98 An evaluation of the evidence, which included the written outlines of evidence and reports of witnesses resulted in a finding by 

the learned Chief Commissioner that she was not persuaded that the dismissal of Ms Anderson was harsh, oppressive or unfair, 

involves an exercise of discretion. 

99 The Full Bench is only empowered to set aside a discretionary decision in limited circumstances.  A discretionary decision 

cannot be set aside because members of the Full Bench would have exercised the discretion in a different way.  In House v 

The King [1936] HCA 40; (1936) 55 CLR 499, Dixon, Evatt and McTiernan JJ observed (504 - 505): 

The manner in which an appeal against an exercise of discretion should be determined is governed by established 

principles. It is not enough that the judges composing the appellate court consider that, if they had been in the position of 

the primary judge, they would have taken a different course. It must appear that some error has been made in exercising 

the discretion. If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters to guide or affect 

him, if he mistakes the facts, if he does not take into account some material consideration, then his determination should 

be reviewed and the appellate court may exercise its own discretion in substitution for his if it has the materials for doing 

so. It may not appear how the primary judge has reached the result embodied in his order, but, if upon the facts it is 

unreasonable or plainly unjust, the appellate court may infer that in some way there has been a failure properly to exercise 

the discretion which the law reposes in the court of first instance. In such a case, although the nature of the error may not 

be discoverable, the exercise of the discretion is reviewed on the ground that a substantial wrong has in fact occurred. 

100 A Full Bench is required to accord an evaluative decision made by a Commissioner that a dismissal was, or was not, harsh, 

oppressive or unfair with significant deference:  Michael v Director General, Department of Education and Training 

[2009] WAIRC 01180; (2009) 89 WAIG 2266 [139].  In Michael, Ritter AP observed [143]: 

These principles of appellate restraint have particular significance when it is argued, as here, that a court at first instance 

placed insufficient weight on a particular consideration or particular evidence. This was considered by Stephen J in 

Gronow v Gronow (1979) 144 CLR 513 at 519. There, his Honour explained that although 'error in the proper weight to 

be given to particular matters may justify reversal on appeal, … disagreement only on matters of weight by no means 

necessarily justifies a reversal of the trial judge'. This is because, in considering an appeal against a discretionary decision 

it is 'well established that it is never enough that an appellate court, left to itself, would have arrived at a different 

conclusion', and that when 'no error of law or mistake of fact is present, to arrive at a different conclusion which does not 

of itself justify reversal can be due to little else but a difference of view as to weight'. (See also Aickin J at 534 and 537 

and Monteleone v The Owners of the Old Soap Factory [2007] WASCA 79 at [36]). 
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101 Therefore, to succeed in this appeal Ms Anderson must show that the learned Chief Commissioner erred in law or made a 

mistake of fact, which error must necessarily go beyond a mere disagreement only on matters of the weight to be given to 

particular evidence. 

(c) Do the grounds of appeal have any merit? 

102 The difficulty with the arguments raised by Ms Anderson is that the grounds of appeal and submissions made by Ms Anderson 

do not challenge the findings of credibility made by the learned Chief Commissioner. 

103 The insuperable difficulty Ms Anderson faces in this appeal is that all of her submissions rely upon the acceptance of the 

validity of her grievances but necessarily require the overturning of findings of credibility made by the learned Chief 

Commissioner.  In particular, the Full Bench would have to be satisfied that the learned Chief Commissioner erred in finding 

that Ms Anderson was not a credible witness and erred in finding the evidence of Mr Purdy, Ms de Jonk, Mr Neates, 

Ms Navarrete, Ms Alford and Ms Young to be credible. 

104 The first issue is whether the additional documents that relate to Ms Anderson's pursuit of grievances by the SSTU assists 

Ms Anderson's complaints that her grievances were valid and should have been addressed to provide her with the resources 

and training she required and sufficient access to the school library or computer laboratory or a designated classroom to enable 

her to carry out her duties as a history teacher proficiently. 

105 Ms Olivieri sent the following letters on behalf of Ms Anderson: 

(a) A letter to Mr Neates dated 2 September 2013 (pages 147 - 148 of book of documents and transcript pages). 

(b) A letter to the Director General dated 11 September 2013 (pages 150 - 151 of book of documents and transcript 

pages). 

(c) A letter to Mr Neates dated 17 September 2013 (pages 154 - 155 of book of documents and transcript pages). 

(d) A letter to the Acting Director General dated 3 October 2013 (pages 161 - 163 of book of documents and 

transcript pages). 

106 The content of these letters can be summarised as follows: 

(a) The SSTU made a submission that the content of Ms Anderson's grievance does not raise issues with the 

evaluation of her performance but the process of her performance management, which include her workload and 

logistics she faces in teaching, in particular moving from room to room and no dedicated classroom. 

(b) It is legitimate for Ms Anderson to raise her grievance under cl 40 of the 2011 Industrial Agreement. 

(c) Mr Purdy has repeatedly refused to convene the required school grievance committee. 

(d) Ms Anderson is unable to implement the employee development plan as it comprises an excessive and untenable 

workload. 

107 The Director General did not accept the grievance on grounds that the matters raised in the grievance related to Ms Anderson's 

performance.  Ms Anderson subsequently participated in the employee development plan. 

108 The fact that the SSTU attempted to pursue the grievance process on behalf of Ms Anderson does not assist her arguments for 

three reasons. 

109 Firstly, Ms Young in her report, which was tendered without objection as an attachment to her outline of evidence and without 

cross-examination by Ms Anderson, had regard to all of Ms Anderson's complaints which formed part of her grievance and 

found her complaints were without merit.  The learned Chief Commissioner accepted this evidence and in this appeal 

Ms Anderson does not seek to challenge any finding of credibility. 

110 Secondly, the learned Chief Commissioner, after hearing all of the evidence put before her, found Ms Anderson's complaints to 

be without merit.  In particular, she found that: 

(a) all teachers have to deal with and adapt to new curriculum; 

(b) Ms Anderson's lack of organisation was of her own making and would have been an impediment to her; 

(c) if there was aspect of unfairness to her undertaking the history teacher specialist role she was compensated for this 

with additional DOTT time and assembly time; and 

(d) it ought to have been within the capacity of a proficient teacher to take on the history curriculum role in the 

circumstances that applied to Ms Anderson. 

111 Thirdly, the Department did not act on its substandard performance findings made of Ms Anderson's performance carrying out 

the history specialist role in 2013.  In the first semester of 2015, Ms Anderson was provided with the opportunity of 

performing a year 3 classroom teacher's role with support in circumstances where she had 10 years' experience in teaching 

year 3. 

112 In circumstances where no error can be demonstrated in these findings, there is no basis to find that Ms Anderson could have 

carried out her duties proficiently if her complaints had been accepted and acted on by her line managers and Mr Neates at 

Hampton Park Primary School. 

113 In any event, the fact that Ms Anderson's performance management plans between 2001 and 2012 do not record any 

substandard performance issues do not assist her case, in the face of clear evidence of complaints made about various issues in 

2010, 2011 and 2012 and particularly in the face of her failure to teach her year 4 students science in 2011.  The fact she 

recorded an assessment of 'C' for science for all her students was a clear indication that there were unacceptable issues going to 

Ms Anderson's performance. 
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114 Nor do I accept Ms Anderson's contention that, because she had carried out the role of specialist history teacher for two years 

prior to being transferred to West Balcatta Primary School to take up a year 3 teaching position, she missed two years of 

professional development that classroom teachers at West Balcatta Primary School had received, which resulted in her 

performance at that school being assessed as substandard. 

115 This contention cannot be accepted for three reasons.  Firstly, as the learned Chief Commissioner found, no evidence was 

adduced by Ms Anderson of the professional development she missed out.  Secondly, reports attached to Ms Alford's outline of 

evidence, the assessor of her performance at West Balcatta Primary School, demonstrate a systematic failure by Ms Anderson 

to reach a proficient standard in respect of any of the focus areas of the seven Standards required of any teacher within three 

years of graduation (exhibit R11 and exhibit R5).  Thirdly, as the learned Chief Commissioner found, Ms Anderson lacked 

proficiency in Standards 1, 4 and 5 in, among other matters, both in her role as a specialist history teacher in 2013 and as a 

year 3 teacher in 2015 in that she: 

(a) demonstrated poor organisation of classes; 

(b) had poor capacity and practice in knowing her students and differentiating her teaching beyond the basic level; 

(c) failed to be familiar with her students and became confused about who they were; and 

(d) had poor assessment practices. 

116 When regard is had to the observations of Ms Alford in her reports, it is apparent that many of these issues are matters that are 

not related to changes in curriculum or changed methods in teaching.  For example, in Ms Alford's report of her visit to 

Ms Anderson's classroom on 29 May 2015, under the heading 'Standard 4 Create and maintain supportive and safe learning 

environments', Ms Alford stated: 

As indicated in the previous report, Ms Anderson's interactions with students are always polite, however, students 

constantly interrupt the lesson with avoidance questions and are responded to which impose on teaching time. In the 

observed lessons there was no evidence of expectations, rules or consequences outlined of any kind, in particular in 

regard to student's constantly interrupting the lesson. 

There was ineffective monitoring of student behaviour during lessons. Students during the reading lesson were constantly 

chatting and off task. Effective classroom management strategies were not implemented. 

117 It is apparent that effective classroom management is a fundamental requirement of all teachers whether they are senior or 

junior and cannot be said to be part of a teaching strategy that has changed over time or part of changes implemented in 2013 

and 2014 to the delivery of curriculum to year 3 students. 

118 For these reasons, I am not satisfied that Ms Anderson has made out any of the grounds of appeal as she has not demonstrated 

that the learned Chief Commissioner erred in the exercise of her discretion to dismiss Ms Anderson's application. 

KENNER ASC: 

119 The appellant appeals against a decision of the Commission dismissing her unfair dismissal claim, arising from the termination 

of her employment as a teacher, on the ground of substantive performance. The appellant, a primary school teacher of many 

years standing, was subject to substandard performance assessments at two primary schools, Hampton Park Primary School 

and West Balcatta Primary School. The substandard performance process at Hampton Park commenced in early 2014, 

following concerns in relation to the appellant's performance as a history specialist. The investigation conducted by the 

respondent, concluded that the appellant did demonstrate substandard performance in at least two standards specified by the 

Australian Institute for Teaching and School Leadership. These Standards specify levels of performance against seven key 

criteria. A qualified teacher, with at least three years' experience, must at least demonstrate performance at the 'Proficient' 

level. The Standards are generic in nature and apply to all teachers and teaching areas. 

120 In early 2015, a decision was made to transfer the appellant to West Balcatta as a year 3 general teacher. This was to provide 

her with a further opportunity to demonstrate meeting the minimum performance requirements of the Standards. The 

appellant's performance against the Standards at West Balcatta was assessed by a qualified AITSL Standards Assessor, 

Ms Alford, who is also a deputy principal of a primary school. That assessment, undertaken up to mid-2015, also concluded 

that the appellant did not demonstrate satisfactory performance to the proficient level, in Standards 1, 4, and 5. Those standards 

deal with 'Know students and how they learn; Create and maintain supportive and safe learning environments; and Assess, 

provide feedback and report on student learning', respectively.  

121 Following a formal investigation undertaken by the respondent, the decision was made to terminate the appellant's employment 

for substandard performance. 

122 At first instance, the learned Chief Commissioner was not satisfied on the evidence, that the appellant had established that her 

dismissal was harsh, oppressive and unfair. Crucially, and an insurmountable burden facing the appellant for the purposes of 

this appeal, is that the learned Chief Commissioner found that the appellant did not challenge the respondent's investigation 

and conclusion, that she was not a proficient teacher, following the assessment at West Balcatta.  Nor did the appellant attempt 

to do so on this appeal, despite such a course being fraught with difficulty, given how the appellant conducted her case before 

the Commission at first instance. 

123 In other respects, having had the benefit of reading a draft of the reasons of Smith AP, with which I am in general agreement, 

the appellant has not established that the learned Chief Commissioner was in error in dismissing her unfair dismissal claim. 

The appeal must be dismissed. 

MATTHEWS C: 

124 I have had the benefit of reading the draft reasons of Her Honour, the Acting President.  I agree with those reasons and have 

nothing to add. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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Result Order made 

Appearances 

Appellant In person 

Respondent Mr N van Hattem (of counsel) and Ms A Gifford 

 

Order 

This appeal having come on for hearing before the Full Bench on 19 July 2017, and having heard Ms J Anderson on her own behalf 

as appellant and Mr H van Hattem (of counsel) on behalf of the respondent, and reasons for decision having been delivered on 

8 September 2017, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders 

that — 

The appeal be and is hereby dismissed. 

By the Full Bench 

(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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Order 

HAVING heard Ms V Annese on behalf of the applicant and Mr P Robinson on behalf of the respondent, the Commission, pursuant 

to the powers conferred on it under the Industrial Relations Act 1979 hereby orders – 

THAT the Public Transport Authority Rail Car Drivers (Transperth Train Operations) Award 2006 be varied in 

accordance with the following schedule and that the variations in the attached Schedule shall have effect from the 

beginning of the first pay period commencing on or after Friday, 8 September 2017.  

 (Sgd.)  D J MATTHEWS, 

[L.S.] Commissioner. 

SCHEDULE 

1. Clause 4.3. - Suburban Electric Railcar Allowance:  Delete paragraph (a) of subclause 4.3.1 of this clause and 

insert the following in lieu thereof: 

4.3.1 (a) An employee qualified in the operation of electric suburban railcars and who, for any shift or part of a shift is 

rostered to work as driver on the suburban rail system shall, for the whole of that shift, be paid the following 

allowance in addition to the appropriate rate of pay. 

  Rate per week 

(1) First Year $41.25 

(2) Thereafter $41.55 

(3) Special Case $42.15 

2. Clause 5.1 – Shift Work:  Delete subclause 5.1.1 of this clause and insert the following in lieu thereof: 

5.1.1 The employer may, if the employer so desires, work any part of its business on shifts in accordance with the following 

provisions; 

(a) On an afternoon shift which commences before 1800 hours and the ordinary time of which concludes at or after 

1830 hrs, an employee will be paid an allowance of $2.80 an hour on all time paid at ordinary rate. 

(b) On a night shift, which commences at or between 1800, and 0359 hours, an employee will be paid an allowance 

of $3.25 an hour on all time paid at ordinary rate. 

(c) On an early morning shift, which commences at or, between 0400 and 0530, an employee will be paid an 

allowance of $2.80 an hour on all time paid at ordinary rate. 

(d) In addition to the hourly shift work allowance, an employee will be paid an allowance of $3.25 for any shift 

where the ordinary time commences or finishes at or between 0101 hours and 0359 hours. 

(e) In calculating the allowance under this clause, broken parts of an hour less than thirty minutes on any shift shall 

be disregarded and thirty minutes to fifty-nine minutes paid as one hour. 

(f) The above allowances will be adjusted by a percentage derived from the State Wage General Order as amended 

or superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, 

using the procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

3. Clause 5.2. - Temporary Transfer Allowance:  Delete subclause 5.2.1 of this clause and insert the following in lieu 

thereof: 

5.2.1 When an employee in the metropolitan area is required to work at another metropolitan depot other than the depot at 

which the employee is stationed the following shall apply: 

(a) When the distance the employee is required to travel from the employee’s usual place of residence to the depot 

where the employee is temporarily working is greater than the distance the employee is required to travel from 

the usual place of residence to the employee’s home depot, the employee shall be paid an allowance of $1.72 

per kilometre in both directions for the extra distance the employee is required to travel.  Such allowance as 

specified in this paragraph is in recognition of the cost and time taken for the extra distance to be travelled. 

The rates referred to in this subclause shall be adjusted by the Employer from time to time by reference to 

changes to the median of the Perth metropolitan Tariff 1 weekday pay rates per kilometre charged by all 

licensed taxis in Perth.  The adjustment shall take effect from the date nominated by the employer, which shall 

be no later than 28 days after being notified in writing by the Union of a change to the median weekly rate. 

(b) When the period of relief is for one week or less the allowance of $7.50 per shift shall be paid in recognition of 

the disruption to the employee’s normal roster. 

The above allowance will be adjusted by a percentage derived from the State Wage General Order as amended 

or superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, 

using the procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

4. Clause 5.3. - On Call Allowance:  Delete subclause 5.3.1 of this clause and insert the following in lieu thereof: 

5.3.1 Employees on call outside the ordinary hours of duty will be paid an allowance of $4.17 per hour for all time on call. 

The above allowance will be adjusted by a percentage derived from the State Wage General Order as amended or superseded, 

applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the procedure stated in 

ROUNDING OF ALLOWANCES (87 WAIG 1502). 
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Applicant Ms V Annese 

Respondent Mr P Robinson 

 

Order 

HAVING heard Ms V Annese on behalf of the applicant and Mr P Robinson on behalf of the respondent, the Commission, pursuant 

to the powers conferred on it under the Industrial Relations Act 1979 hereby orders – 

THAT the Public Transport Authority (Transwa) Award 2006 be varied in accordance with the following Schedule and 

that the variations in the attached Schedule shall have effect from the beginning of the first pay period commencing on or 

after the Friday 8 September 2017.  

 (Sgd.)  D J MATTHEWS, 

[L.S.] Commissioner. 

SCHEDULE 

1.  Clause 5.1 - Shift Work: Delete this clause and insert the following in lieu thereof: 

5.1 - SHIFT WORK 

5.1.1 On an afternoon shift which commences before 1800 hours and the ordinary time of which concludes at or after 1830 hrs, 

an employee will be paid an allowance of $2.74 an hour on all time paid at ordinary rate. 

5.1.2 On a night shift, which commences at or between 1800 and 0359 hours, an employee will be paid an allowance of $3.15 

an hour on all time paid at ordinary rate. 

5.1.3 On an early morning shift, which commences at or between 0400 and 0530, an employee will be paid an allowance of 

$2.74 an hour on all time paid at ordinary rate. 

5.1.4 In addition to the hourly shift work allowance, an employee will be paid an allowance of $3.15 for any shift where the 

ordinary time commences or finishes at or between 0101 hours and 0359 hours. 

5.1.5 In calculating the allowance under this clause, broken parts of an hour less than thirty minutes on any shift shall be 

disregarded and thirty minutes to fifty-nine minutes paid as one hour. 

5.1.6 The above allowances will be adjusted by a percentage derived from the State Wage General Order as amended or 

superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the 

procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

2.  Clause 5.2 - Temporary Transfer Allowance: 

A. Delete subclause 5.2.1 of this clause and insert the following in lieu thereof: 

5.2.1 When an employee in the metropolitan area is required to work at another metropolitan depot other than the depot at 

which the employee is stationed the following shall apply: 

(a) When the distance the employee is required to travel from the employee’s usual place of residence to the depot 

where the employee is temporarily working is greater than the distance the employee is required to travel from 

his usual place of residence to the employee’s home depot, the employee shall be paid an allowance of $1.72 

per kilometre in both directions for the extra distance the employee is required to travel. Such allowance as 

specified in this paragraph is in recognition of the cost and time taken for the extra distance to be travelled, and 

in addition: 

(b) When the period of relief is for one week or less the allowance of $7.50 per shift shall be paid in recognition of 

the disruption to the employee’s normal roster. 



97 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1439 

 

3.  Clause 5.3 – On Call Allowance:  Delete subclause 5.3.1 of this clause and insert the following in lieu thereof: 

5.3.1 Employees directed by the employer to be on call outside the ordinary hours of duty will be paid an allowance of $4.53 

per hour for all time on call. 

That allowance will be adjusted by a percentage derived from the State Wage General Order as amended or superseded, 

applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the procedure 

stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

4.  Clause 5.5 - Away From Home And Meal Allowances:  Delete subclause 5.5.2 of this clause and insert the following 

in lieu thereof: 

5.5.2 Railcar Drivers, Coordinator and Road Coach Operators will be paid an allowance to reimburse the costs of meals and 

incidentals when on roster and required to stay overnight away from home. This allowance will be calculated on the time 

between booking on and booking off from the home depot at the rate of $29.90 for each 8 hour period and, where less 

than 8 hours is worked, at the rate of $7.40 for each 2 hour period or part thereof worked. 

 
 

2017 WAIRC 00777 

RAILWAY EMPLOYEES' AWARD NO. 18 OF 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

APPLICANT 

-v- 

THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING 

& KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, 

ELECTRICAL TRADES UNION WA 

RESPONDENTS 

CORAM COMMISSIONER D J MATTHEWS 

DATE TUESDAY, 5 SEPTEMBER 2017 

FILE NO/S APPL 76 OF 2017 

CITATION NO. 2017 WAIRC 00777 

 

Result Award Varied 

Representation (by correspondence) 

Applicant Ms V Annese 

First Respondent Mr P Robinson 

Second Respondent Mr A Lindsey 

Third Respondent Mr A Giddens 

 

Order 

HAVING heard Ms V Annese, on behalf of the applicant, and Mr P Robinson, on behalf of first respondent, Mr A Lindsey, on 

behalf of the second respondent, and Mr A Giddens, on behalf of the third respondent, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 hereby orders: 

THAT the Railway Employees’ Award No. 18 of 1969 be varied in accordance with the following Schedule and that the 

variations in the attached Schedule shall have effect from the beginning of the first pay period commencing on or after the 

Friday, 8 September 2017.  

 (Sgd.)  D J MATTHEWS, 

[L.S.] Commissioner. 

SCHEDULE 

1. Clause 4.3 – Experience Allowance:  Delete this clause and insert the following in lieu thereof: 

4.3. - EXPERIENCE ALLOWANCE 

Employees classified at levels 4 to 7 inclusive shall be paid the following allowance as part of the ordinary base rate of pay for all 

purposes: 

After 12 months service with the employer - $   6.50 

After 24 months service with the employer - $ 13.50 
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The above allowances will be adjusted by a percentage derived from the State Wage General Order as amended or superseded, 

applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the procedure stated in 

ROUNDING OF ALLOWANCES (87 WAIG 1502). 

2. Clause 4.4 – Tool Allowance:  Delete paragraph (a) of subclause 4.4.1 of this clause and insert the following in lieu 

thereof: 

(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

trades person or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall 

pay a tool allowance of $16.50 per week to such tradesperson/apprentice. 

 The above allowance will be adjusted by a percentage derived from the State Wage General Order as amended 

or superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, 

using the procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

3. Clause 4.5 - Leading Hands:  Delete this clause and insert the following in lieu thereof: 

4.5. - LEADING HANDS 

Leading Hands shall be paid the following rate per week:  

(a) Class 3 

When in charge of not less than three and not more than ten others, paid $30.60 extra per week  

(b) Class 2   

When in charge of more than 10 but fewer than twenty others, paid $46.10 extra per week  

(c) Class 1 

When in charge of more than twenty others, paid $59.40 extra per week 

The above allowances will be adjusted by a percentage derived from the State Wage General Order as amended or 

superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the 

procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

4. Clause 4.6. - Electrical Licence Allowance:  Delete this clause and insert the following in lieu thereof: 

4.6. - ELECTRICAL LICENCE ALLOWANCE 

An electronics tradesperson, an electrical fitter and/or armature winder or an electrical installer who holds and in the course of his 

or her employment may be required to use a current “A” grade or “B” grade licence issued pursuant to the relevant regulation in 

force in the 28th day of February, 1978 under the Electricity Act, 1948 shall be paid an allowance of $21.80 per week. 

The above allowance will be adjusted by a percentage derived from the State Wage General Order as amended or superseded, 

applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the procedure stated in 

ROUNDING OF ALLOWANCES (87 WAIG 1502). 

5. Clause 5.1 – On Call Allowances:  Delete subclause 5.1.2 - On Call Allowance of this clause and insert the following 

in lieu thereof: 

5.1.2 On Call Allowance 

An employee who is directed by the Head of Branch or other duly authorized officer to be available on call outside the 

ordinary hours of duty as prescribed in Part 3 of this Award, shall be paid an On Call allowance of $4.53 per hour. 

The above allowance will be adjusted by a percentage derived from the State Wage General Order as amended or 

superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the 

procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

6. Clause 5.4. - Away from Home Allowances: 

 A. Delete subclause 5.4.2 of this clause and insert the following in lieu thereof: 

5.4.2 Where sub clause 5.4.1. applies, the employee shall be paid an allowance of $49.30 per day except when the 

accommodation includes dining facilities and meals, in which case an allowance of $36.95 per day shall be paid. 

The above allowances will be adjusted by a percentage derived from the State Wage General Order as amended or 

superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the 

procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

 B. Delete subclause 5.4.5 of this clause and insert the following in lieu thereof: 

5.4.5 When an employee is required by the employer to attend a training course, seminar or other such meeting which involve 

an overnight stay away from the employee’s home or lodging, the employee, at the discretion of the employer, may be 

provided with accommodation and meals and if so provided shall be paid an incidental allowance of $13.00 per day. 

The above allowance will be adjusted by a percentage derived from the State Wage General Order as amended or 

superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the 

procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 
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7. Clause 5.6. - Travelling Time – Traffic:  Delete subclause 5.6.3 of this clause and insert the following in lieu 

thereof: 

5.6.3 When the period of relief is for one week or less an allowance of $7.50 per shift shall be paid in recognition of the 

disruption to the employee’s normal roster. This allowance is in addition to that provided in sub clause 5.6.2. 

The above allowance will be adjusted by a percentage derived from the State Wage General Order as amended or 

superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, using the 

procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

8. Clause 5.8. - Shifts and/or Night Work Allowance - (Six - Day Shift Work):  Delete subclause 5.8.1 of this clause 

and insert the following in lieu thereof: 

5.8.1 The employer may, if the employer so desires, work any part of the establishment on shift work as part of the 38 ordinary 

hours per week, Monday to Saturday.  The employer shall consult affected employees beforehand, and notify the Union 

of the intention to introduce shift work.  The employer shall post the shift work roster at least 14 days in advance of the 

start date. 

(a) On an afternoon shift, which commences before 1800 hrs and the ordinary time of which concludes at or after 

1830 hours will be paid an allowance of $2.74 an hour on all time paid at the ordinary rate. 

(b) On a night shift, which commences at or between 1800 hours and 0359 hours, will be paid an allowance of 

$3.15 an hour on all time paid at ordinary rate. 

(c) On an early morning shift, which commences at or between 0400 hours and 0530 hours, will be paid an 

allowance of $2.74 an hour for all time paid at ordinary rate. 

(d) In addition to the hourly shift work allowance an employee will be paid an allowance of $3.15 for any shift 

where the ordinary time commences or finishes at or between 0101 hours and 0359 hours. 

(e) The provisions of subparagraphs (a) to (d) of this clause will not apply to employee’s continuously on shifts, 

which start and finish between 1800 and 0600 hours.  These employees will be paid night work allowance for 

ordinary paid time on duty between those hours at the rate of $3.25 per hour. 

The above allowances will be adjusted by a percentage derived from the State Wage General Order as amended 

or superseded, applied to the key classification rate of REA4 of the Railway Employees Award No 18 of 1969, 

using the procedure stated in ROUNDING OF ALLOWANCES (87 WAIG 1502). 

(f) Provided that shift penalties do not apply to Saturday and Sunday hours, which are paid as follows:  ordinary 

hours on Saturday are paid with a 50% loading in accordance with subclause 3.3.2(c), additional hours on 

Saturdays are paid at double time in accordance with subclause 3.3.2(b) and all time on Sunday is paid at double 

time in accordance with subclause 3.3.2(a). 

 

AGREEMENTS—Industrial—Retirement from— 

2017 WAIRC 00795 

NOTICE 

GOVERNMENT SCHOOL ADMINISTRATORS’ ENTERPRISE AGREEMENT 1996, NO. AG 81 OF 1996 

& 

GOVERNMENT SCHOOL TEACHERS’ ENTERPRISE AGREEMENT 1996 

NO. AG 82 OF 1996 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

No. APPL 81 of 2017 

IN THE MATTER of the Industrial Relations Act 1979 

and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of Retirement from Industrial Agreement in accordance 

with section 41(7) of the said Act 

The Executive Director of Labour Relations and Industry Development, as agent for Director General, Department of Education 

will cease to be a party to the Government School Administrators’ Enterprise Agreement 1996, No. AG 81 of 1996 and the 

Government School Teachers’ Enterprise Agreement 1996, No. AG 82 of 1996 on and from 1st day of October 2017. 

DATED at Perth this 5th day of September 2017. 

(Sgd.)  S BASTIAN, 

[L.S.] Registrar. 
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NOTICES—Award/Agreement matters— 

2017 WAIRC 00796 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 13 of 2017 

APPLICATION FOR A NEW AGREEMENT TITLED 

“IDENTITYWA ADMINISTRATIVE / PROFESSIONAL STAFF CERTIFIED AGREEMENT 2017” 

NOTICE is given that an application has been made to the Commission by the Western Australian Municipal, Administrative, 

Clerical and Services Union of Employees under the Industrial Relations Act 1979 for the registration of the above Agreement. 

As far as relevant, those parts of the proposed Agreement which relate to area of operation and scope are published hereunder. 

4 DEFINITIONS 

… 

● "Award" means the Social and Community Services [Western Australia] Interim Award 2011 

… 

● "Employer" means Identitywa as an outreach of and for the Roman Catholic Archbishop of Perth. 

... 

5 APPLICATION OF AGREEMENT AND PARTIES BOUND 

5.1 The Parties to this Agreement are: 

a) Identitywa 

b) Forty (40) employees of IdentityWA covered by the classifications in Clause 35 – Rates of Pay; 

c) Western Australian Municipal, Administrative, Clerical and Services Union of Employees 

5.2 This agreement shall apply to and bind all employees employed in the classifications in clause 35 – Rates of Pay 

5.3 This agreement supersedes and replaces in their entirety all previous agreements and conditions of employment.   

5.4 Where there is inconsistency between this agreement and the award, this agreement will apply to the extent of the 

inconsistency.   

35 RATES OF PAY 

Administration Staff 

Levels 1-13 

Professional Staff 

Levels 1-7 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 

(Sgd.)  S BASTIAN, 

[L.S.] Registrar. 

8 September 2017 

 
 

2017 WAIRC 00797 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. 80 of 2017 

APPLICATION FOR JOINDER OF PARTY TO THE 

“TEACHERS (PUBLIC SECTOR PRIMARY AND SECONDARY EDUCATION) AWARD 2013" 

NOTICE is given that an application has been made to the Commission, on 29 August 2017, by the Principals' Federation of 

Western Australia under the Industrial Relations Act 1979 for it to be joined as a party to the above named Award. 

The Application may be inspected at my office at 111 St Georges Terrace, Perth by any interested person without charge and any 

such person may, by giving written notice of objection to the Commission and to the applicant within 28 days of this notice, appear 

and be heard on the hearing of this application. 

(Sgd.)  S BASTIAN, 

[L.S.] Registrar. 

8 September 2017 
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INDUSTRIAL MAGISTRATE—Claims before— 

2017 WAIRC 00736 

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2017 WAIRC 00736 

CORAM : INDUSTRIAL MAGISTRATE G. CICCHINI 

HEARD : THURSDAY, 22 JUNE 2017 

DELIVERED : THURSDAY, 22 JUNE 2017 

FILE NO. : M 107 OF 2016 

BETWEEN : THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA 

INCORPORATED 

CLAIMANT 

AND 

THE COMMISSIONER OF POLICE IN HIS CAPACITY OF THE EMPLOYING 

AUTHORITY OF THE POLICE DEPARTMENT 

RESPONDENT 

 

Catchwords : Imposition of penalties for breach of sections 49M(1) and 49M(2) of the Industrial 

Relations Act 1979 and clause 59 of the Public Service Award 1992; whether injunctive 

relief should ordered; whether costs should be ordered. 

Legislation : Industrial Relations Act 1979 (WA) 

Sentencing Act 1995(WA) 

Public Service Award 1992 

Case(s) referred to 

in reasons  : Australian Ophthalmic Supplies Proprietary Limited v 

    McAlary-Smith [2008] FCAFC 8 

Result : Penalties Imposed 

Representation: 

Claimant : Mr D Wayda and with him Mr M Finnegan (of Counsel) 

Respondent : Mr A Mason (of Counsel) 

 

REASONS FOR DECISION 

This is an edited version of the reasons given extemporaneously at the conclusion of the hearing reproduced from the 

transcript of proceedings as edited by his Honour 

1 On 26 April 2016, the claimant notified the respondent that its organisers intended to enter the Police Operations Centre 

and the Police Assistance Centre at Midland in order to hold discussions with employees. 

2 In accordance with the notification given, the claimant’s organisers attended the said premises on 28 April 2016. To facilitate 

their entry onto the premises they showed the Acting Inspector of Police, then in charge of the premises, a copy of the notice 

previously sent.  

3 Notwithstanding that, they were not give immediate entry into the premises.  After some delay they were conditionally 

permitted to enter the premises. They were not permitted to walk through the premises and speak to the employees but rather 

were accompanied to a lunchroom, where they were asked to stay at which place anyone who might be interested in speaking 

to them could attend. 

4 In May 2016, the respondent was again formally notified of the claimant’s intention to further enter the premises.  

5 On 18 May 2016, the claimant’s organisers again attended the premises but were informed that access to the call centre area, 

and a walk through of that area for the purpose of speaking to employees would not be permitted. They were then taken to a 

lunchroom and asked to remain at that place where they could speak to employees interested in speaking to them. 

6 On each occasion the officer in charge of the place took the view that there was a security risk associated with the organisers 

walking through the premises.  However there had been previous instances where organisers had been permitted entry onto the 

same premises and had been permitted to walk through the premises to speak to employees. 

7 It is apparent that the different approaches were taken because it was left to individual officers to evaluate the request to enter 

the premises.  

8 The respondent concedes that the officers dealing with the situation in April and May 2016 wrongly: 

a. Denied the claimant’s officers timely entry onto the premises, and,  

b. Obstructed and hindered them from effecting the task which they were permitted to do pursuant to s49H of the 

Industrial Relations Act 1979 (the IR Act). 
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9 The officers’ acts were wilful and intentional.  

10 Their acts arose from their misguided understanding of the law.  It seems that the claimant’s rights became subservient to their 

concern that the security of the premises not be put at risk.  

11 There were policies in existence at the time that would have prevented any security breaches but, regrettably, the officers did 

not avail themselves of the available processes aimed at addressing security concerns. 

12 There were subsequent events of a similar nature in late August 2016 and in March 2017.  Those events do not form part of 

this claim and cannot be considered with respect to penalty. They may however be relevant as to whether the injunctive relief 

sought by the claimant ought to be granted. 

13 This proceeding was initiated on 5 August 2016 and proceeded though various interlocutory processes in this court until the 

respondent admitted the breaches in June 2017. 

14 The respondent concedes: 

a. breaching s 49M(1) of the  IR Act by delaying organisers entry onto the premises on each of the material 

occasion, and  

b. breaching s 49M (2) of the IR Act by having hindered or obstructed the claimant’s  officers in their function, 

and 

c. breaching cl 59 of the Public Service Award 1992 (the Award), by failing to comply with the rights given to the 

organisers seeking entry onto the premises.  

15 There are six admitted breaches (three on each occurrence). 

16 The court is called upon to impose a penalty in respect of the breaches under s 49M of the IR Act and consider whether a 

caution or a penalty ought to be imposed in respect of the breach of the Award enforced under s 83 of the IR Act.  

17 In the past, I have indicated that it may be appropriate in the determination of the appropriate penalty to have consideration to 

factors such as those contained in the Sentencing Act 1995 (WA) (Sentencing Act).  However, I recognise that the Sentencing 

Act has no particular application because it only applies to criminal proceedings. In appropriate circumstances, it may be used 

as a helpful guide. 

18 I use it as a guide in this instance.  

19 Section 6 of the Sentencing Act states that the starting point with respect to any sentence imposed is that the sentence must be 

commensurate with the seriousness of the offending behaviour.  Such consideration has equal application in the imposition of 

civil penalties in this instance. 

20 The seriousness of the breach must be determined by considering the statutory penalty and any issues relating to the 

vulnerability of any victim. The vulnerability of the victim has little relevance here. The court must consider any aggravating 

factors and mitigating factors that exist. 

21 Aggravating factors are factors that the court takes the view increases the culpability of the offender, and mitigating factors are 

matters that the court takes the view will decrease the culpability of the offender.  

22 In this matter, reference has been made to respondent’s “plea of guilty” and the possible application of s 9AA of 

the Sentencing Act. That provision cannot have a direct application in this matter because it relates to criminal proceedings. 

Further there is a decision of the Supreme Court of Western Australia which says that the provision is not applicable to fines. It 

is only in relation to sentences of imprisonment. The principle nevertheless remains being that a penalty can be discounted for 

an acknowledgement, an admission or plea of guilty at an early opportunity. The earlier the plea, the more the discount.  

23 The position in relation to determining the appropriate penalty to be imposed in civil proceedings has been the subject of 

comment in other jurisdictions. It has been held that in considering the appropriate penalty, the court needs to have regard to: 

a.  the nature and extent of the conduct which led to the contraventions, 

b.  the circumstances in which the conduct took place,  

c. the nature and extent of any loss or damage that may have been sustained or caused by the contraventions,  

d. whether there has been any similar previous conduct by the respondent,  

e. whether the contraventions were properly distinct or arose out of one course of action or conduct. 

f. the size of the enterprise involved,  

g. whether the contraventions were deliberate,  

h. whether senior management was involved in the contraventions,  

i. whether a party committing the contraventions has exhibited any contrition,  

j. whether a party committing the contraventions has taken any corrective action, 

k. whether the party committing the contraventions has cooperated with the enforcement authorities,  

l. the need to ensure that the compliance with minimum standards are an effective means for the investigation and 

enforcement of employees’ entitlements where such circumstances arise, and  

m. the need for a deterrent penalty. 
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24 As His Honour Buchanan J said in Australian Ophthalmic Supplies Proprietary Limited v McAlary-Smith [2008] FCAFC 

8, the court’s task is to ensure that when it fixes a penalty, that appropriate regard is given to the circumstances of the 

contravention because it is important to have regard to the need to maintain public confidence in the statutory regime that 

imposes the obligations. 

25 The court will need to consider the conduct which constitutes the breach, the conduct of the respondent in committing the 

breach and the nature of the breach itself. Some breaches may be more significant than others. Consequently, it is difficult to 

determine a tariff in relation to matters of this type.  Often, the court will be asked to compare outcomes in cases. That is 

difficult, if not impossible, to do because the breaches will be of a different nature, they will occur in different circumstances 

and it is not easy or appropriate that one can point to a tariff as being the appropriate penalty in each situation. Each must be 

determined on its own merits according to its own circumstances. 

26 In determining the outcomes in these matters I note that the denied and delayed entry onto the premises together with the 

obstruction, were serious events. That is so particularly in light of the fact that previous entry onto the premises had not been 

an issue.  The respondent should have known that the claimant would have been restricted in its ability to conduct its affairs by 

reason of the failure to allow it to have ready access to workers at the premises. 

27 Notwithstanding that there is no demonstrated particular detriment to the claimant, I accept there was an impact, but there was 

no demonstrated indication of the particular affect, other than the inability to speak with members.  

28 The change in attitude by the respondent, that is the stopping of access to the premises, would have been a matter of concern 

for the claimant in its ability to carry out its functions for workers. In my view, that is an aggravating factor. 

29 I am dealing with two breaches. The alleged subsequent breaches are unproven and cannot form part of my civil 

penalty considerations. The breaches have occurred over a lengthy period of time from April through to May. 

30 In mitigation, the respondent does acknowledge its wrongdoing. The fact that there has been an admission relieves the court 

and the community of the need for a trial albeit the admission was not made at the first available opportunity. It denotes 

contrition which the court takes into account. 

31 In this instance there is also evidence of rectification which is an important factor to be taken into account. The breaches have 

not been allowed to continue. The respondent has changed its ways so that similar events will not reoccur. 

32 The court, in determining the appropriate penalty, must determine the appropriate penalty having regard to the particular 

circumstances. His Honour Gilmour J delivered a paper on civil penalty contraventions to the Employment Law Symposium of 

the Law Society of Western Australia on 30 November 2011 in which he said that the court needs to rely on an instinctive 

synthesis to determine the appropriate penalty. 

33 The claimant in this matter submits that the appropriate penalty is fifty percent of the maximum penalty. I am not sure how that 

is arrived at, but from what I understand from the submissions, the claimant’s position is that these are significant breaches 

needing an effective deterrent penalty to ensure that the respondent and others strictly comply with the Act and the Award. 

One can understand that submission, and that is an appropriate submission, but it does not necessarily mean that the court must 

impose fifty percent of the maximum penalty to arrive at that particular conclusion. 

34 The position is that, usually, in respect of matters that come before the court, where a person is a first offender, the starting 

point is that a penalty will be fixed ranging anywhere between five and about  twenty percent of the maximum penalty. More 

often than not it is fixed at about ten per cent. However, as indicated earlier, each case will turn on its own particular 

circumstances and the court must have regard to the seriousness of the breach in determining what the appropriate starting 

point is in relation to penalty. 

35 In respect of these matters, the claimant suggests that the respondent’s record is not unblemished. However, it has not been 

suggested that the respondent has committed previous breaches of this type. In my view, it is the nature of the breaches that the 

court must have regard to, not whether or not the respondent has come before the court previously for some other reason. It is 

the nature of the breaches that gives rise to the consideration of the importance of both a specific and general deterrent penalty 

that might be imposed in relation to the particular matter. 

36 Having regard to the nature of these matters, which I agree are serious, but taking into account the mitigating factors I have, 

applying instinctive synthesis, concluded that a penalty fixed at fifty percent of the maximum penalty is too high. I think the 

more appropriate penalty to be imposed in these circumstances, where there have been no previous breaches of this type, is the 

penalty fixed at twenty five percent of the maximum penalty. I will accordingly impose penalties which accord with that 

approach. In my view, the setting of such penalty reflects the seriousness of the offending but takes into account mitigating 

factors. 

37 With respect to the respondent’s admitted breach of s 49M(1) of the IR Act on 28 April 2016 the respondent is ordered to pay a 

civil penalty of $1,250.00.  Such penalty shall be paid to the claimant as the enforcer of the provision. The respondent is also 

ordered to pay a penalty to the claimant in the sum of $1,250.00 for its admitted breach of s 49M(2) of the IR Act  which 

occurred on the same day. The respondent shall also pay a penalty to the claimant in the sum of $500 for its breach of cl 59 

of the Award on that day. 

38 As to the events that occurred on 18 May 2016 the respondent is ordered to pay to the claimant a penalty of $1,250.00 for its 

breach of s 49M(1) of the IR Act, a penalty of $1,250.00  for its breach of s 49M(2) of the IR Act and a penalty of $500 for its 

breach of cl 59 of the Award. 

39 The next issue to be determined is whether the injunctive relief sought by the claimant should be granted.  

40 I observe that subsequent to the institution of these proceedings, the respondent has rectified his ways. Entry onto the premises 

has been permitted and there has not been any hindrance in that regard. Such is very significant. 
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41 Injunctive relief will be necessary where in light of past history there is likely to be a failure to comply with the law. That is 

not likely here.  The respondent now knows what he has done wrong and has corrected the situation.  Further in view of the 

penalties just handed down he will know that there will be severe consequences that would flow from any further breaches of 

the relevant provisions. 

42 In those circumstances, it will be inappropriate to grant the injunctive relief sought. An injunctive order to prevent further 

breaches is unnecessary. I do not propose to make such orders. 

43 The only remaining issue is whether or not a costs order ought to be made.  

44 In determining whether or not a costs order should be made, the court needs to be concerned with whether there is proof which 

that establishes that the proceedings have been defended vexatiously. The claimant has complained of the delay in having these 

proceedings dealt with. Delay, of itself, does not lead to a conclusion that the proceedings have been defended vexatiously. 

Delay does not fit within such consideration. 

45 It seems to me that vexatiousness requires something more than defending the matter without good cause or merit.  It requires 

that the proceedings have been defended for the purposes of some ulterior motive or, for some reason which is designed 

to embarrass. There is simply no evidence to that effect. Consequently it is appropriate to refuse the costs sought. There will be 

no order as to costs. 

G. CICCHINI 

INDUSTRIAL MAGISTRATE 
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REASONS FOR DECISION 

1 In March 2004, Ms Fallens commenced employment as a receptionist at Perth Concert Hall.1  She was employed by the 

respondent (‘the Company’). At that time the Company managed the Perth Concert Hall as a result of an agreement with a 

                                                                 

1 The facts of this case are similar to a case heard by me on the day before I heard this case and in which I am delivering judgment 

on the same day: Timour v AEG Ogden (Perth) Pty Ltd [2017] WAIRC. It has been convenient for me to follow a similar format in 

each judgment and to adopt the same or similar language when speaking about identical issues. I have obviously given separate 

consideration to the facts and issues raised by the evidence in the respective cases.  
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body corporate established by the Perth Theatre Trust Act 1979, the Perth Theatre Trust (‘the PTT’) (‘the Management 

Agreement’). In November 2007 Ms Fallens successfully applied for a different position within the Company and she 

commenced work as an ‘accounts payable officer’ in the administration section of the Company. She continued as an employee 

of the Company until 31 December 2014. On that date, as a result of ‘non-renewal’ of the Management Agreement by the PTT, 

the Company ceased to be the manager of the venues for the PTT and Ms Fallens’ employment by the Company also ceased. 

She expected that the Company would make a redundancy payment to her of $19,000. She refers to s 119(1)(a) of the Fair 

Work Act 2009 (Cth) (FW Act) providing for a redundancy payment when employment had been terminated on the initiative of 

the employer and the employer no longer requires the job to be done by anyone.  

2 The Company has not made a redundancy payment and disputes that she is entitled to a redundancy payment. It makes five 

points in answer to Ms Fallens’ claim: 

 Firstly, it argues that s 119(1)(a) of the FW Act does not apply because the cause of the end of Ms Fallens’ 

employment was not ‘at the employer’s initiative’. It argues that the cause of the end of her employment was 

the end of the Management Agreement. For reasons set out below, the argument fails. 

 Secondly, the Company relies upon the exception to the obligation to pay redundancy that is contained in 

s 119(1)(a), namely that the termination was ‘due to the ordinary and customary turnover of labour’. For the 

reasons set out below, I am not satisfied that the Company comes within this exception. 

 Thirdly, the Company relies upon the exception to the obligation to pay redundancy that is contained in 

s 123(1)(a) of the FW Act, namely that the termination corresponded with Ms Fallens having been employed 

for ‘a specific period of time (or) for a specified task’. For the reasons set out below, I am not satisfied that the 

Company comes within this exception. 

 Fourthly, the Company relies upon s 120 of the FW Act which provides for the possibility of a redundancy 

payment being ‘reduced to a specified amount (which may be nil)’ when the criteria set out in the section is 

satisfied. My reasons for rejecting this submission may be stated briefly. Section 120(2) of the FW Act provides 

that an order for the reduction of redundancy pay is to be made by application of the employer to the Fair Work 

Commission on application by the employer. The Industrial Magistrates Court has no power to make an order 

under s 120 of the FW Act: Milardovic v Vemco Services Pty Ltd (Administrators Appointed) [2016] FCA 19 

[276] (Mortimer J) (‘the proper forum in which to seek to rely upon s 120 is through an application to the Fair 

Work Commission’). 

 Fifthly, the Company submits that if Ms Fallens is entitled to a redundancy payment then the amount of the 

payment is $14,503.86 and not the amount claimed by Ms Fallens ($19,000). The calculation of a redundancy 

payment under the FW Act is done in accordance with s 119(2). My reasons for accepting this submission of 

the Company may be stated briefly. Ms Fallens had a period of continuous service with the Company of at least 

10 years as at the date of her termination on 31 December 2014. She is entitled to a redundancy payment 

calculated on the basis of her base rate of pay for her ordinary hours of work for a pay period of 12 weeks. On 

filing her claim, Ms Fallens calculated that figure to be $19,000. Ms Fallens relied upon her interpretation of a 

conversation with another company employee, Ms Fiona Lealiifano, a human resources manager of the 

Company (Ms Lealiifano). It is not in dispute that Ms Fallens base rate of pay for her ordinary hours of work in 

2014 was reflected in a gross annual salary of $62,850. A proportionate amount, equating to 12 weeks, is the 

amount of her redundancy pay entitlement and I calculate that amount to be $14,503.86. The Company has 

undertaken the same calculation and has arrived at the same figure. 

3 Section 119 of the FW Act providing for a redundancy payment is one of the National Employment Standards and is a ‘civil 

penalty provision’ of the Act: FW Act, see s 45 and s 539. Ms Fallens, being an employee of the Company, and the Company, 

being a ‘corporation to which paragraph 51(XX) of the Constitution applies are, respectively a ‘national system employee’ and 

a ‘national systems employer’: FW Act, s 13, s 14. The Industrial Magistrates Court of Western Australia (the Court) is an 

‘eligible state or territory court’ for the purposes of the FW Act: see s 12. If the Court is satisfied that there has been a 

contravention of a civil penalty provision, the Court may make orders for the Company to pay to Ms Fallens an amount that the 

Company was required to pay under the FW Act: FW Act, s 545(3)(a). Ms Fallens has elected to use the small claims 

procedure provided for in s 548 of the FW Act. In small claims proceedings the Court is not bound by any rules of evidence or 

procedure and may act in an informal manner and without regard to legal forms and technicalities. Although the Court is not 

bound by rules of evidence, it remains necessary for Ms Fallens to prove her claim on the balance of probabilities and the 

Court will only act on evidence having rational probative force: McShane v Image Bollards Pty Ltd [2011] FMCA 215 [7]. 

Facts 

4 It is convenient to set out the relevant facts in a narrative form (below). Many of the relevant facts are either not in dispute or 

are the subject uncontroverted evidence that I consider to be reliable. Save where I identify conflicting evidence on a fact, I am 

satisfied on the balance of probabilities, of the facts as set out below. Where I identify conflicting evidence, my stated finding 

should be taken to be findings ‘on the balance of probabilities’.  

5 As a result of the Management Agreement, the Company provided venue management services for identified venues including: 

His Majesty’s Theatre, Perth Concert Hall, State Theatre Centre and Subiaco Arts Centre. After being ‘renewed’ on a number 

of occasions, the Management Agreement expired on 31 December 2014. The PTT had decided to resume the management of 

those venues itself. The Management Agreement made provision for what was to happen to employees of the Company at the 

end of the term of the Management Agreement. Specifically clause 12.3 provided: 

[The Company] acknowledges that if this Agreement expires by effluxion of time and a new agreement is not entered into 

with the (Company)…the PTT may retain the right to operate The Venues…. In those circumstances (the Company) 
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further acknowledges that at the expiry or earlier termination of this Agreement, the PTT…will either offer employment to 

the Employees…engaged in the operation of The Venues…or direct the Manager to properly terminate the employment of 

any such Employees upon payment of the appropriate Compensation as a cost to the (PTT). 

6 On 3 March 2004 Ms Fallens successfully applied to the Company to be a receptionist at the Perth Concert Hall. The terms and 

conditions of her employment in that position are not in evidence. 

7 In November 2007 Ms Fallens successfully applied for a different position within the Company, the position of ‘accounts 

payable officer, corporate services’ within the corporate office of the Company. Terms and conditions of her employment were 

set out in a ‘contract of employment’ (‘the 2007 Employment Contract’). The document included the following clause under 

the heading of ‘Period of Employment’ (‘the PTT Termination Clause’): 

The Employee’s employment is ongoing, however is subject to regular review of business needs. Should the Employer’s 

Venue Management Agreement to operate the Perth Theatre Trust Venues not be renewed or the Employee’s position is 

no longer required for the efficient operation of the Perth Theatre Trust Venues, the Employee’s employment may be 

terminated with four (4) weeks’ notice. 

8 On completion of a probation period, Ms Fallens was employed on a starting salary of $50,000 gross per annum on the terms 

contained in the 2007 Employment Contract. Her salary was increased to $61,000 on 19 August 2013.  

9 On 11 April 2014 the Company wrote to ‘team members’ stating that ‘from 1 January 2015 the PTT would re-establish its own 

operation of the venues’. Ms Fallens subsequently became aware of this letter. The letter is in evidence and stated, ‘under the 

provisions of our management agreement, the trust has the options to make an offer of employment to you or pay the 

appropriate compensation on termination of your employment agreement at the end of the Company’s management term.’  

10  On 19 May 2014 Ms Fallens attended a staff meeting. She was told that positions relevant to her at the PTT would be notified 

to all of Company employees and that she would have the opportunity to apply for those positions. Ms Fallens subsequently 

had a conversation with a manager of the Company, Mr Tim Davidson, who told her that the PTT may not have a position 

suitable for her and she should consider seeking employment elsewhere or alternatively, retiring. 

11 In early July 2014 Ms Fallens attended a meeting with Ms Lealiifano.,. There is a dispute about what was said at the meeting. 

Ms Fallens’ evidence was that she was told by Ms Lealiifano that she would, on 31 December 2014, receive a redundancy 

payment calculated on the basis of 15 weeks’ pay, long service leave and an extra 2% payment giving a total of $22.000 - 

$23,000. The Company contends that Ms Lealiifano did not state that the Company would make a redundancy payment. Mr 

Rod Pilbeam, gave evidence that Ms Lealiifano was familiar with clause 12.3 of the Management Agreement and was aware 

that the PTT had (at a meeting between executives on 17 April 2014) reserved its position on whether it would reimburse the 

Company for redundancy payments to Company employees. I am satisfied that Ms Fallens’ account of the statements made by 

Ms Lealiifano is accurate. She gave direct evidence of the conversation. Mr Pilbeam was necessarily required to re-construct 

what he believed Ms Lealiifano would have said given Company policy and her knowledge. Further, as noted above, Mr 

Davidson of the Company believed that the PTT may not have a position for Ms Fallens. Ms Fallens’ account of what was said 

by Ms Lealiifano is consistent with the text of clause 12.3 of the Management Agreement (‘appropriate compensation as a cost 

to the trust’ to be paid to an employee who was not employed by the trust) and the position of the Company in its negotiations 

with the PTT on the obligations of the PTT to employees of the Company. Finally, another employee of the Company in a 

similar circumstance to Ms Fallens, Mr David Thornbury, gave evidence of a similar conversation with Ms Lealiifano in a July 

2014 meeting with her.  

12 Ms Fallens evidence was to the effect that Ms Lealiifano informed her the amount of redundancy that she would receive would 

be 15 weeks plus her long service leave plus, out of the goodness of the heart of the Company, an extra 2%, a total of between 

$22,000 and $23,000. 

13 Ms Fallens was on leave from shortly after this meeting until October 2014. 

14 On 21 November 2014 Ms Fallens received a letter from the Company. The letter stated that PTT had not yet finalised its 

staffing requirements and that as a result the Company confirms that it gives ‘five weeks’ notice of the termination of your 

employment’. The letter goes on to state: 

…Upon the cessation of your employment on 31 December 2014, you will be paid any outstanding leave entitlements in 

accordance with the National Employment Standards (NES) and your Contract of Employment. Additionally in 

accordance with your AEGOP contract of employment you are also eligible for a redundancy payment if you are not 

offered a position with PTT; your expected redundancy entitlement will be 12 weeks of your usual weekly salary in 

accordance with the redundancy provisions of the NES. If you are offered a position with PTT then no redundancy 

entitlements will apply. 

15 In January 2015, Ms Fallens successfully applied to the PTT (or the relevant State Government Department) for the position of 

finance officer, level 2. Her new employment started on 1 January 2015 on a salary of $61,160 per annum. The terms and 

conditions of Ms Fallens new employment are not in evidence. However, it is not in dispute that they do not include 

recognition of a period of her employment by the Company for the purpose of calculating her employment entitlements as an 

employee of the PTT or the State Government. 

First Issue: Was Ms Fallens’ Employment Terminated ‘at the Employer’s Initiative’ 

16 An entitlement to redundancy pay under s 119(1)(a) of the FW Act only arises if the employment of the employee has been 

terminated ‘at the employer’s initiative’. The Company argues that the above findings demonstrate that the cause of the 

termination of Ms Fallens employment was a process initiated by the PTT in ending the Management Agreement. 

Accordingly, it is said that her  employment was not ended by the Company. I do not agree. First, as a matter of law, 

s 119(1)(a) contemplates the termination of employment by one or other of the parties to the employment relationship and not 

termination by the conduct of a third party. Termination by the employer may give rise to an entitlement to redundancy 
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whereas termination by the employee does not give rise to an entitlement. Cases on that section have noted that it is the 

conduct of those respective parties which must be considered. The relevant text was considered by the Full Court of the 

Industrial Relations Court of Australia in Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 [205] in which 

it was held that a termination at the initiative of an employer occurs when ‘the act of the employer results directly or 

consequentially in the termination of the employment’. Secondly, as a matter of fact it was the communications of the 

Company, in writing and in person, in April, May,  July and November 2014 to Ms Fallens that initiated the termination of her 

employment. The letter of 21 November 2014 is unequivocal. 

Second Issue: Termination ‘Due to the Ordinary and Customary Turnover of Labour’? 

17 In Schedule 1 of these reasons I summarise the provisions of the FW Act on the entitlement to redundancy pay and a number 

of cases that have interpreted the exception to the entitlement redundancy pay where the termination is ‘due to the ordinary and 

customary turnover of labour’. I note that it is necessary to examine all of the particular circumstances of the matter including 

the normal features of the employer’s business and business circumstances of the employer. I also note that the ‘ordinary and 

customary turnover of labour’ may occur from loss of third party contracts held by an employer in circumstances where such 

turnover is a normal feature of the business.   

18 The Company submits that it falls squarely within the ‘ordinary and customary turnover of labour’ exception. It says that the 

termination of Ms Fallens’ employment was a normal feature of the business of the Company upon the loss of a contract with a 

third party, the PTT. The Company places emphasis on an analogy with the facts and findings in Compass Group (Australia) 

Pty Ltd v National Union of Workers [2015] FWCFB 8040. The Company draws attention to the circumstances which favour 

this characterisation of the Company’s operations and the termination of Ms Fallens’ employment. It notes that the PTT was 

the sole customer of the Company for a series of fixed contractual periods from 1999 until 2014. There was a risk of the 

Company’s sole customer relationship ending at the end of each fixed term and, with that, the end of the business activity of 

the Company. It draws attention to the contents of the PTT termination clause found in the 2007 Employment Contract. The 

clause specifically adverts to the termination of Ms Fallens’ employment in the event of the Management Agreement not being 

renewed. The facts relied upon to make these valid arguments are accurate. Nevertheless, the Company has not satisfied me 

that the termination of Ms Fallens’ employment was due to the ordinary and customary turnover of labour. My reasons appear 

below. 

19 Apart from the existence of the PTT Termination Clause (discussed below), there is no evidence that in the 10 years that Ms 

Fallens’ was employed by the Company that anyone ever suggested to her or to any employee of the Company that there was a 

risk of the Management Agreement coming to an end or that there was a risk of a loss of employment when the Management 

Agreement came to an end. Mr Pilbeam gave evidence about certain activities in which he was involved in other places in 

Australia and internationally which involved employee terminations at the end of third party contracts. However, the evidence 

on the activities of the Company (i.e. the respondent in this case) is that, since 1999, the effect of the Management Agreement 

had been that no employee had ceased employment or been informed  that there was a risk of ceasing employment. For a 

period of 15 years (from 1999 until April 2014), there was no customary history of regular or frequent employee dismissals. 

There was no evidence of regular or frequent communications from the Company to employees about the status of the 

Management Agreement giving rise to a risk of ceasing employment. Ms Fallens had a settled expectation, arising from the 

duration of the Management Agreement, of continuing employment.   

20 The PTT termination clause contains reference to the possibility of Ms Fallens’ ongoing employment ending if the 

Management Agreement is not renewed by the PTT. It could be argued that the effect was to ‘disturb’ any ‘settled expectation 

of continuing employment’ enjoyed by Ms Fallens. However, the text of the clause is concerned with ‘notice of termination’ 

and not with redundancy. Another clause ‘Retrenchment’ (noted above) makes reference to the possibility that ‘the employee’s 

position becomes redundant’ and to entitlements to redundancy being ‘as per the terms of any statutory requirements’. The 

combined effect of the two clauses was to not disturb the impression held by employees including Ms Fallens and created by 

10 years of the Company’s business operations i.e. those operations would continue. 

21 Further, the conduct of the Company between April 2014 and December 2014 reflected the Company’s knowledge of the 

content of clause 12.3 of the Management Agreement to the effect that an employee in the position of Ms Fallens would, if the 

Management Agreement expired, receive either ‘appropriate compensation’ or continued employment with the PTT or a 

succeeding manager. I have made a finding on what Ms Fallens was told in her meeting with Ms Lealiifano. It is not necessary 

and not appropriate for me to make a finding on whether the phrase ‘appropriate compensation’ in clause 12.3 includes 

redundancy entitlements of employees. Nor is it necessary or appropriate for me to offer a view on whether or not the 

Management Agreement anticipates that the PTT would recognise an employee’s service with a view to the Company being 

able to take advantage of s 122(3) of the FW Act. The significance of clause 12.3 for my purposes is not the resolution of those 

questions of construction, but that the clause confirms that Ms Fallens would remain in employment (or that some measure of 

her entitlements would be preserved) when the Management Agreement ended. The Company’s knowledge that she would 

remain in employment (or receive appropriate compensation) is antithetic to a finding that her termination of employment was 

in the ordinary and customary turnover of labour of the Company. 

Issue Three: Employment for a ‘Specified Task’? 

22 In Schedule 1 of these reasons I summarise the provisions of the FW Act on the entitlement to redundancy pay and the 

exception to the entitlement to redundancy pay where employment was for a ‘specified task’. I note that the exception often 

arises where a specific term of the contract of employment identified a discrete task to be done by an employee and which was 

distinguishable from the overall project of the employer.  

23 The Company submits that the specified task for which Ms Fallens was employed was providing services under the 

Management Agreement held by the Company with the PTT and that, on the Management Agreement ending, the specified 

task ended. The submission cannot succeed in the face of the terms and conditions of Ms Fallen’s employment. Her ‘task’ was 

to perform the duties required of an accounts payable officer. Of its nature, this task was of indefinite duration. There was no 
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measure of when the task finished and it was coextensive with the ‘project’ of the Company, being the supply of venue 

management services to the PTT.  

Conclusion 

24 The Company has failed to prove either of the exceptions apply. As a result, Ms Fallens is entitled to redundancy pay 

calculated in accordance with s 119(2) of the FW Act. I have noted that I calculate her entitlement to redundancy to be an 

amount of $14,503.86. There will be an order that Ms Fallens be paid redundancy pay by the Company in that amount. 

25 Section 547(1)(2) of the FW Act provides, in effect, that when making an order that an employer pay an amount to an 

employee the court ‘must, on application, include an amount of interest on the sum ordered unless good cause is shown to the 

contrary’. I will hear from the parties.  

M. FLYNN 

INDUSTRIAL MAGISTRATE 

Schedule 1 Sections 119-122 of the FW Act: Redundancy Pay 

The Entitlement 

1. An employee is entitled to redundancy pay if the employee’s employment is terminated at the employer’s initiative because 

the employer no longer requires the job done by the employee to be done by anyone: FW Act, s 119(1)(a). The entitlement is 

subject to exceptions, exclusions, and provisions concerning variation of the entitlement and transfer of employment situations 

(discussed below).  

2. The basis for the entitlement – because the employer no longer required the job to be done by anyone - draws upon a concept 

“redundancy” formulated by Bray C J in RV Industrial Commission of South Australia; ex parte Adelaide Milk Cooperative 

(No 2) [1977] 46 SAIR 1202, 1205: “a job becomes redundant when the employer no longer desires to have it performed by 

anyone”. In Hodgson v Amcor Ltd; Amcor Ltd v Barnes [2012] VSC 94at [371] Vicory J, identifies frequently encountered 

circumstances when a job may cease including reorganisation (resulting in a job no longer being performed at all or being 

redistributed among other employees), mechanisation, change in demand or other reason or the employer no longer desires to 

have it performed by anyone.  

3. The quantum (amount) of redundancy pay is worked out using a table set out at s 119(2) of the FW Act. The effect is that for 

continuous service of at least: 

 One year but less than two years, four weeks’ pay;  

 Two – three years, six weeks’ pay;  

 Three – four years, seven weeks’ pay;  

 Four – five years, eight weeks’ pay;  

 Five – six years, 10 weeks’ pay;   

 Six – seven years, 11 weeks’ pay;  

 Seven – eight years, 13 weeks’ pay;  

 Eight – nine years, 14 weeks’ pay;  

 Nine – 10 years, 16 weeks’ pay;  

 At least 10 years, 12 weeks’ pay. 

Exceptions and Exclusions 

4. The entitlement to redundancy pay does not arise where the termination is: 

 ‘Due to the ordinary and customary turnover of labour’ (discussed below): FW Act, s 119(1)(a).  

 Of an employee who was employed ‘for a specified period of time, for a specified task, or for the duration of a specified 

season’ (discussed below): FW Act, s 123(1)(a).  

 ‘Because of serious misconduct’ of the employee: FW Act,s 123(1)(b). 

 Of an employee who is a ‘casual employee’: FW Act,s 123(1)(c). 

 Of an employee who is an apprentice or to whom an industry-specific redundancy scheme applies: FW Act, s 123(4). 

 Of an employee whose period of continuous service is less than 12 months: FW Act, s 121(1)(a). 

 By an employer who is a small business employer: FW Act, s 121(1). A ‘small business employer’ is an employer who 

employs fewer than 15 employees: FW Act, s 23(1). 

Provision for Variation 

5. An employer may apply to the Fair Work Commission for a determination that the amount of redundancy pay be reduced if the 

employer has obtained other acceptable employment for the employee or the employer cannot pay the redundancy pay to 

which the employee is entitled: FW Act, s 120. 

Transfer of Employment Situations 

6. An employee is not entitled to redundancy pay by reason of the transfer of employment (as defined) between associated 

entities (as defined): FW Act, s 122(2). This provision contemplates service with the first employer counting as service with 

the second (associated) employer: FW Act, s 22(5). 

7. An employee is not entitled to redundancy pay upon a transfer of employment (as defined) if the employee rejects an offer by 

the second employer that is substantially similar to and no less favourable than the employee’s terms and conditions of 

employment with the first employer and the second employer recognises the employee’s service with the first employer: FW 

Act, s 122(3). 
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Termination ‘due to the ordinary and customary turnover of labour’ 

8. The entitlement to redundancy pay does not arise where the termination is ‘due to the ordinary and customary turnover of 

labour’: FW Act, s 119(1)(a). 

9. The exception originates in a decision of the Industrial Commission of New South Wales in Shop Distributive and Allied 

Employees’ Association (NSW) and ors v Countdown Stores and ors [1983] 7IR273 (the ‘Crocker case’). For the purpose of 

determining the criteria for redundancy payments provided by the Employment Protection Act 1982 (NSW), Fisher J noted that 

certain employees (‘particularly in the building construction, contracting and sub-contracting industries’) were employed on 

terms and conditions, including rates of pay, that contemplated intermittency in employment. Fisher J considered that 

redundancy payments would be inappropriate as involving ‘an element of double counting’. Another category of employees 

where redundancy payments were considered inappropriate was said to be employees dismissed because of ‘seasonal shifts in 

markets, loss of contracts or changes in contract not relating to recession, changes in model or product, shifts in marketing 

emphasis and many other day-to-day causes’. This category was distinguished from dismissals where redundancy pay was 

appropriate with examples offered including ‘collective dismissals from force of adverse economic circumstances or arising 

out of technological change or out of major company restructuring'. 

10. The issue was considered by the Australian Conciliation and Arbitration Commission in the Termination, Change and 

Redundancy cases: Termination, Change and Redundancy Case (1984) 8 IR 34 (‘TCR case’), and Termination, Change and 

Redundancy Case (1984) 9 IR 115 (‘second TCR case’). In the second TCR case the Full Bench cited with approval the 

reasoning of Justice Fisher in the Crocker case to the effect that redundancy pay should not apply to the ‘ordinary and 

customary turnover of labour’. The Full Bench also noted that it did not intend that redundancy pay apply where ‘termination 

is due to a normal feature of a business’. 

11. The Crocker case, the TCR case and the second TCR case are significant when interpreting the phrase in the FW Act: 

Compass Group (Australia) Pty Ltd v National Union of Workers [2015] 253 IR 32; [2015] FWCFB 8040 (‘the Compass 

Group case’). The relevant enquiry is whether an employer no longer wanted the job then being done by the relevant 

employee to be done by anyone or whether the employment was coming to an end ‘due to the ordinary and customary turnover 

of labour’. The outcome of the enquiry is dependant upon an analysis of all of the particular circumstances of the matter: 

Transport Workers’ Union (NSW) v Veolia Environmental Service (Australia) Pty Ltd [2013] NSWIRComm 22 (the Veolia 

case); the Compass Group case. It is necessary to consider the ‘normal features of the employer’s business’ and then 

determine whether the relevant terminations are properly described as falling within the ordinary and customary turnover of 

labour in that business: the Veolia case. The focus is on the business circumstances of the employer: the Compass Group 

case; Dean Woodcock v Spotless Management Services [2017] WAIRC 7. 

12.  The ordinary and customary turnover of labour may occur from loss of third party contracts by an employer where such 

turnover is a normal feature of the business. The cases suggest that of relevance in determining this issue will be whether: 

 It was customary to dismiss employees regardless of their service history upon the loss of contracts: the Compass 

case.  

 There is a ‘known or understood lack of continuity of work’ by both employers and employees: the Compass case; 

the Veolia case [74]. The content of the terms and conditions of employment may inform whether there is a known 

lack of continuity of employment. For example, in Bennetts v Western NSW Medicare Local Ltd [2015] FWC 

6517, it was held that there was no entitlement to redundancy pay where the contract of employment stated: ‘the 

parties acknowledge’ that the employer ‘relies on the continuance or renewal of periodically rotating (government) 

contracts’ and ‘it is part of the ordinary and customary turnover of labour that employees will from time to time 

cease employment because funding ends’ and redundancy pay is not payable’. See also the ‘policy instruction’ 

given at the commencement of employment in Kilby v MSS Security [2014] FWC 7475. 

 The employee had performed work at ‘other contract sites as well as the one for which the contract had been lost’: 

the Veolia case. 

 The employee’s rate of pay was ‘loaded for the intermittency of his employment’: the Crocker case. 

 There was a ‘settled expectation of continuing employment’ such expectation increasing with the length of 

employment: the Compass case [26]; the Veolia case [83]. The expectation may arise from the duration of the 

employer’s contract with a third party. In Sales v Compass Group (Australia) Pty Ltd [2012] SAIRC 28 it was 

noted that ‘given the lengthy period of over six years of continuous employment by [the employer], and the fact that 

[the employer’s] contract with the [third party] was of at least ten years duration prior to its termination’, the 

redundancy was not the result of the ordinary and customary turnover of labour.  

Employed ‘for a specified period of time, for a specified task, or for the duration of a specified season’  

13. An employee who was employed ‘for a specified period of time, for a specified task, or for the duration of a specified season’ 

is not entitled to redundancy: FW Act, s 123(1)(a). 

14. In Dale v Hatch Pty Ltd [2006] FWCFB 922 the Full Bench of the Fair Work Commission considered the definition of 

‘dismissed’ for the purpose of determining an appeal that invoked the ‘unfair dismissal’ protections found in Part 3 – 2 of the 

FW Act. Relevantly, section 386(2)(a) provides that a person has not been dismissed if the person was ‘employed under a 

contract of employment for a specified period of time, for a task, or for the duration for a specified season, and the 

employment has terminated at the end of the period, on completion of the task, or at the end of the season’. The text of section 

386(2)(a), creating an exception to the unfair dismissal protections in the Act is the same as the text found in section 123(1)(a), 

creating an exception to the entitlement to redundancy pay. The following principles emerge from the decision of the Full 

Bench (omitting citations): 

 The ‘specified task’ must be a task of the employee and must not be confused with the task or project of the 

employer. The protection should not be available to an employee who undertakes only a specified task. However, it 
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would be anomalous to restrict the protection after the specified task is completed and the employee moves onto 

another task in connection with the project of the employer. ‘Bearing in mind many projects undertaken by 

employers continue for many years, while employees come and go it would be equally anomalous to exclude the 

protection in connection to a particular project’ [8]. 

 The ‘specified task’ would usually be a specific term of a contract of employment or would be a matter of necessary 

implication [9]. 

 The task must be definite so that there can be no doubt when the task has been completed. 

 A ‘project’ may equate to a ‘task’ but not if the project is the broader employer’s project [11]. 

 Examples of a specified task include an employee engaged to personally develop a piece of software for an employer 

with no software expertise and an employee engaged to undertake concrete finishing on a construction project: [12] 

– [13]. 

15. It is apparent that the subject matter of the contract of employment vis-à-vis the overall activities of the employer will be 

significant in determining whether or not an employee was determined for a specified task. 
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REASONS FOR DECISION 

Background 

1. At all material times the respondent owned and ran a publishing business which traded as Impact Publications.    

2. The business was primarily involved in the publication of travel related directories and magazines. It relied heavily upon 

advertising sales to fund its operations. 



97 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1453 

 

3. Although the business has operated for almost 40 years, the introduction of the internet and social media has resulted in its 

profitability and operations declining. Whereas it used to employ several staff, the business is now carried on by the services 

provided by the respondent’s directors Sofia and Christopher Hurd. The claimant was its’ last employee. 

4. The respondent employed the claimant in late December 1997 after she responded to an advertisement placed in the West 

Australian Newspaper seeking the services of a clerk. 

5. The claimant was employed to manage of all the business’ accounts. Her duties included invoicing, recording purchases, 

paying accounts, posting mail, attending to the banking, preparing quarterly bank reconciliations, maintaining wages records, 

preparing information for the production of Business Activity Statements, chasing up debtors and the maintenance of the mail 

databases. Her role however changed over time in that she also became involved in the sale of advertising. The sales aspect of 

her work entailed travelling overseas to represent the business at conferences and other meetings. 

6. In the initial stages of her employment the claimant went into the respondent’s premises at Leederville and then West Perth a 

couple of days a week to perform her duties. Whereas in the last six years of her employment she worked independently from 

her own residence and only would go into the office for the purposes of invoicing, purchasing and producing reconciliations. 

That was necessary because the respondent’s MYOB accounting package was on a computer in the home office of the 

respondent’s directors. 

7. There is no dispute about the fact that the claimant’s role changed over time however the issue between them is the extent of 

the change. The claimant says that by the end of her employment, her sales work comprised about one third of her duties, 

whereas the respondent says that it comprised in excess of eighty percent of her work. 

8. The type and extent of work performed by the claimant is pivotal in determining which award applied to her employment at the 

material time (the last 6 years of employment). The claimant asserts that Clerks – Private Sector Award 2010 [MA000002] 

(Clerks Award) had application, whereas the respondent contends that the claimant was covered by the Commercial Sales 

Award 2010 [MA000083] (Sales Award). 

9. The claimant resigned her employment on or about 18 November 2016.   

10. The claimant initially alleged with respect to this claim that she was, during the course of her employment, not correctly paid. 

However she has now changed her claim and says that she did not receive her correct entitlements upon termination. 

11. The parties are now in a dispute about this and other issues. 

The Claim 

12. The claimant commenced this claim on 13 February 2017 utilising the small claims procedure as permitted by s 548 of the Fair 

Work Act 2009 (Cth)  

13. She initially alleged that the respondent failed to comply with the Clerks Award by not paying her the correct hourly rate as 

provided by that award. She alleged that she was underpaid $14,802 (limited to the six years prior to her resignation). 

14. In about July this year, she abandoned her claim in that regard. Instead she now claims that she was, upon termination, not paid 

her annual leave entitlements and correct long service leave entitlements. She claims she is owed $10,563.28 in unpaid holiday 

pay and $6,732.44 in unpaid long service leave. 

15. The respondent initially denied both aspects of the claim but has, subsequent to the trial hearing, conceded the long service 

leave part of the claim.  

16. The respondent defends the claim on the following grounds: 

1. That that claimant has sued the wrong party. It asserts that the claimant’s employer was in fact Flaxa Pty Ltd; 

and  

2. That the claimant was at all material times a casual employee and therefore not entitled to holiday pay, and 

3. If she is entitled to holiday pay then, the Sales Award rather than the Clerks Award would apply. 

Issues 

17. Consequently the following issues need to be determined: 

1. The identity of the claimant’s employer; and 

2. Whether the claimant’s engagement was that of a casual or part-time employee; and 

3. Whether there was at any stage during the course of the claimant’s employment a change in her employment 

status; and 

4. Whether the claimant is entitled to holiday pay and if so, how much; and 

5. Whether a particular award had application to the claimant’s employment and if so, which one. 

Burden of Proof and Standard of Proof 

18. The claimant carries the legal burden of proof for her claim whilst the respondent carries the legal burden of proving those 

things which it asserts. 

19. The standard of proof required to discharge the respective burdens of proof is the balance of probabilities. This standard was 

explained by Lord Denning in Miller v Minister of Pensions [1947] 2 All ER 372 as follows: 

That degree is well settled. It must carry a reasonable degree of probability but not so high as is required in a criminal 

case. If the evidence is such that the tribunal can say ‘we think it more probable than not’ the burden is discharged, but if 

the probabilities are equal it is not [374]. 
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20. Accordingly, where in these reasons I say that ‘I am satisfied’ of a fact or matter or otherwise make a finding as to a fact or 

matter, I am saying ‘I am satisfied on the balance of probabilities’ of that fact or matter. Where I state that ‘I am not satisfied’ 

of a fact or matter I am saying that ‘I am not satisfied on the balance of probabilities’ of that fact or matter. 

Determination 

The Claimant’s Employer 

21. The claimant asserts that she worked for the respondent between 19 December 1997 and about 18 November 2016. 

22. The fact that the claimant worked for Impact Publications during that period is not in issue. 

23. The evidentiary material before this court conclusively establishes that, throughout the course of the claimant’s employment, 

Impact Publications was owned by Tyson Holdings Pty Ltd (see ASIC extract in tab D in exhibit 1). Other documents such as 

the 2000 Group Certificate issued to the claimant shows that the claimant’s employer was ‘Tyson Holdings’ (see tab E in 

exhibit 1). The respondent points out that subsequent PAYG payment summaries issued to the claimant indicated that the payer 

was in fact Flaxa Trust trading as Impact Publications. An example of such is the PAYG summary for the year ended 30 June 

2014 (see annexure xxA5-1 in exhibit 2). 

24. In a letter sent to the claimant by the respondent’s solicitors, Orion Law, dated 17 March 2017 (see xxA3 in exhibit 2) the 

respondent’s position is explained. In that letter the writer said: 

1. Incorrect party 

In your Claim, you stated that you were employed by “Impact Publications” commencing in December 1997 

and ending on 18 November 2016. 

According to the Australian Business Register, “Impact Publications” is registered to the Hurd Family Trust. It 

follows then that the trustee for the Hurd Family Trust, being Flaxa, is the appropriate respondent to the Claim 

as your employer. 

We are instructed that Tyson is and was not the trustee of the Hurd Family Trust between December 1997 and 

18 November 2016. In view of this, Tyson was never your employer and is not the appropriate respondent to the 

Claim. 

25. However, on the available evidence, it appears that Flaxa Pty Ltd only became the owner of Impact Publications on or about 4 

May 2017 (see xxA4-5 in exhibit 2).  Indeed such was conceded by Mrs Sofia Hurd (Mrs Hurd) in her testimony. 

26. It seems from what Mrs Hurd told the court, that for accounting purposes Impact Publications’ accounts were administered 

through Flaxa Pty Ltd. How and why that occurred remains unexplained. Despite that it is clear that throughout the course of 

the claimant’s employment Impact Publications was owned by and registered to the respondent. 

27. In the circumstances, I have no hesitation in finding that the respondent was at all material times the claimant’s employer. 

Was the Claimant’s Employment Casual or Part-Time and Did Her Employment Change? 

28. There can be no doubt that when the claimant was initially employed that she was employed as a casual employee. She 

responded to an advertisement seeking the services of a clerk to be engaged on a casual basis to work one or two days a week. 

The claimant readily concedes that when employed she was told that she was a casual employee. 

29. The wages records for the early years of the claimant’s employment have been lost and consequently the court has not had the 

ability to empirically review the pattern of the claimant’s work hours during that period. It seems that although the claimant 

says that her hours of work progressively increased over the early years she nevertheless remained a casual employee in 

attending the respondent’s premises as required managing the accounts and performing other administrative duties. 

30. Over time the claimant’s skills improved and she began selling advertising for the respondent. It is somewhat unclear as to 

exactly when that commenced but appears to have been around the year 2000. The claimant’s involvement in sales increased 

progressively to the point where she was the respondent’s primary and then only salesperson. In the years leading up to the 

termination of her employment, the claimant sold most of the advertising. 

31. It is quite evident from the evidence given by the claimant and the respondent’s directors that for about six years prior to the 

termination, the claimant worked primarily from her home. She used to book the time she worked at home and then would 

print her time sheets to facilitate payment. She was left very much to her own devices. There was only limited monitoring and 

vetting of hours. The claimant testified that some of her work entailed the maintenance of databases for sales purposes. 

32. The claimant would only go into the respondent’s office quite intermittently as required to prepare business activity statements 

and the like. It was Mrs Hurd’s evidence that, given that the respondent did not have any employees other than the claimant in 

the later stage of her employment, her payroll duties were very much limited. 

33. Mrs Hurd’s evidence is that the mainstay of the claimant’s work was not that of keeping the accounts but rather related to 

sales. Although the claimant does not disagree with the fact that she carried out those functions, she says that they did not form 

the majority of her functions. 

34. It is difficult to ascertain with any degree of precision the ratio of administration work performed by the claimant with respect 

to accounting and clerical work as opposed to sales, however it is quite apparent from the claimant’s own evidence that a 

substantial amount of work that she performed from her home was related to sales. I accept Mrs Hurd’s evidence that it was the 

claimant’s primary function. In that regard I accept that the claimant’s administrative work related to the maintenance of lists 

and databases which were administrative functions connected to sales. The maintenance of books of account became a 

subservient role. 
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35. Indeed the fact that sales became an important and significant part of the claimant’s employment is reflected in the fact that she 

received commissions with respect to profits achieved on quarterly issues of the magazine. 

36. There can be no doubt that when the claimant was first employed, she was employed as a casual employee whose duties were 

initially covered by the Clerks Award. However, for about the last six years at least, the claimant’s duties changed. They 

changed so much so that she became covered by the Sales Award. As her role changed and hours increased, there was no 

discussion about the nature of her engagement.  

37. Clause 4 of the Sales Award states that the award covers employers throughout Australia with respect to commercial travellers, 

merchandises and advertising sales representation and those employees. The award is subject to various exceptions not relevant 

in this matter. 

38. Clause 3.1 of the Sales Award defines “advertising sales representative” to mean a person employed, substantially away from 

the employer’s place of business, in soliciting orders, obtaining sale leads or appointments or otherwise promoting sales for, or 

selling advertising space or time of any kind. 

39. I am satisfied that such description accurately reflects the claimant’s duties in working for the respondent during the period of 

the claim. It is clear that the claimant was left to her own devices to achieve sales. She worked away from the respondent’s 

place of business. 

40. When her role changed there was no discussion held between the parties about whether she worked on a full-time, part-time or 

casual basis. 

41. Whereas the claimant initially worked on a casual basis one or two days a week, her hours increased significantly to the point 

that she occasionally worked up to 65 hours per week and on the available evidence (exhibit 1), an average of 28 hours per 

week during the material period. I find that the claimant worked an average of 18.6 hours per week during her final years of 

employment. 

42. The claimant suggests that she was a part-time employee whereas the respondent says that she was a casual employee. 

43. Clause 10 of the Sales Award sets out the type of employment under the award. 

44. Clauses 10.2 to 10.4 provide: 

10.2 Full-time employment 

Any employee not specifically engaged as a part-time or casual employee is, for all purposes of this award, a full-time 

employee unless otherwise specified in the award. 

10.3 Part-time employment 

(a) An employee may be employed on a regular part-time basis in any classification in this award. 

(b) Before commencing part-time employment the employer and employee must agree on the number of hours 

to be worked by the employee, the days on which they will be worked and the commencing and finishing 

times for the work. The terms of this agreement may be varied by consent and such variation will be in 

writing. 

(c) An employer is required to roster a part-time employee for a minimum of three consecutive hours on any 

shift. 

10.4 Casual employment 

(a) A casual employee is an employee engaged as such. 

(b) A casual employee must be paid per hour at the rate of 1/38th of the weekly rate prescribed for the class of 

work performed, plus 25%. This loading is instead of entitlements to leave and other matters from which 

casuals are excluded by the terms of this award and the NES. 

45. The claimant asserts that she was in fact employed as a part-time employee and therefore entitled to annual leave. Although the 

respondent referred to the claimant as a part-time employee in a document produced to the court (see attachment F to exhibit 

1), it is clear that it says that the claimant was at all material times a casual employee. 

46. In determining the issue it is clear that the claimant did not agree with the respondent as to the number of hours to be worked, 

the days to be worked or the commencement and finishing times for these hours. The requirement set out in clause 10.3 of the 

Sales Award was not met. The hallmarks of a part-time employment is that the employee on average works less than 38 hours 

per week, usually works regular hours each week, is entitled to the same benefits as a full-time employee but on a pro-rata 

basis and is a permanent employee or on a fixed-term contract. 

47. It cannot be concluded based on the evidentiary material before me that the claimant was employed on a permanent basis, that 

she worked regular hours and/or that she received the same benefits as a full-time employee. 

48. In Fair Work Ombudsman v Devine Marine Group Pty Ltd [2014] FCA 1365 [140] White J observed that the modern awards 

establish a scheme for the employment of employees as full-time employees, part-time employees or casual employees. 

Employees are to be regarded as full time employees unless they are specifically engaged as part-time or casual employees. 

49. The word engaged is capable of more than one meaning. One view is that it can refer to the way in which the parties identified 

their arrangement on commencement (see Telum Civil (Qld) Pty Limited v Construction, Forestry, Mining and Energy 

Union [2013] FWCFB 2434). On another view it can be a reference to the objective characterisation of the engagement, as a 

matter of fact and law, having regard to all the circumstances (see Loves Bus and Tax Service v Zucchiatti [2006] WAIRC 

5758). In Devine His Honour White J said that the approach taken in Telum ought to be preferred. 
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50. In this instance it is clear that the claimant’s engagement was not one of part-time employment. Indeed it appears that there 

was never any discussion about part-time employment. The initial engagement was, clearly, one of casual employment. The 

contention by the claimant that she was a part-time employee arises from the number of hours and days worked and the 

labelling of her as a part-time employee in a couple of the documents produced by the respondent. 

51. I observe the fact that she may have been labelled as a part-time employee does not in fact make her a part-time employee. To 

be a part-time employee the claimant needed to have been employed in accordance with clause 10.3 of the Sales Award. On 

any objective analysis, that did not occur. In any event the claimant did not work a regular pattern of hours. Her hours of work 

fluctuated significantly dependant upon the circumstances that existed from time to time. 

52. I am satisfied that the claimant was never engaged as a part-time worker, was never told that she was a part-time worker and 

did not work as a part-time worker would. The subsequent labelling of her as a part-time worker did not make her a part time 

employee. 

53. Clause 10.2 of the Sales Award provides that any employee not specifically engaged as a part-time or casual employee is, for 

all purposes of this award, a full-time employee unless otherwise specified in the award. It follows that I must consider 

whether the claimant was engaged as a casual employee. If she was not, then she must be regarded as having been employed as 

a full-time employee. 

54. Upon commencement the claimant was engaged as a casual employee and paid at a flat hourly rate. It is clear that the parties 

continued that arrangement as the claimant’s hours and duties changed. The initial arrangement was the foundation for her 

remuneration with respect to the performance of her duties which drew her into the Sales Award. She continued to be paid at a 

flat hourly rate however with the provision for commission payments in some circumstances. 

55. On any objective analysis, the claimant was at all material times a casual employee.  

56. In Hamzy v Tricon International Restaurants trading as KFC [2001] FCA 1589 [38] the Full Court of the Federal Court of 

Australia said that the essence of casual employment is the absence of a firm advance commitment as to the duration of the 

employee’s employment or the days (or hours) the employee will work, however that is not inconsistent with the possibility of 

the employee’s work pattern turning out to be regular and systematic.  

57. In Melrose Farm Pty Ltd T/as Miles Away Tours v Milward [2008] WASCA 175 [106] Le Miere J said ‘it is not a necessary 

characteristic of casual employment that the employee will work under a series of separate and distinct contracts of 

employment each entered into for a fixed period’. 

58. Casual employment involves a situation where the employee has no guaranteed hours of work (although can work regular 

hours), is not paid sick or annual leave and can have his or employment ended without notice. 

59. On the available evidence it appears that the parties conducted themselves on the basis that the claimant worked the hours 

required of her by the respondent. Those hours varied significantly each fortnight and significantly reduced towards the end of 

her employment. There is no evidence before the court to suggest that during the currency of her employment the claimant 

took sick leave or annual leave. It is the case that no payment of such has been demonstrated. Further, there is no evidence 

before me which would indicate that such entitlements were accrued and the liability for which was accounted for. 

60. Such conduct demonstrates that the nature of the engagement was clearly a casual engagement albeit that it appears that the 

respondent failed to pay the claimant the 25% casual loading required by clause 10.4(b) of the Sales Award. The fact that the 

respondent has failed to pay the claimant’s correct entitlement does not change the nature of the engagement. 

61. The claimant’s claim is, in part, founded on the fact that her employment with the respondent was longstanding. I observe 

however that even casual employment can be long standing. 

62. The reality is that during the currency of the employment relationship both parties conducted themselves on the basis that the 

claimant would not be entitled to the entitlements associated with full-time or part-time employment. It is only now that the 

relationship has ended and the parties are in conflict with respect to various matters that the issue has arisen. 

63. I am satisfied that the claimant was at all material times a casual employee. That negates full-time employment for the 

purposes of the award.  

64. It follows that the claimant is not entitled to the annual leave payment sought. 

65. Given such finding the issue of quantum falls away. 

Long Service Leave 

66. Following the trial hearing Mrs Hurd wrote to the court advising that the respondent would concede the claimant’s claim for 

long service leave entitlements. A further hearing was conducted on 17 August 2017 at which time the respondent formally 

made that concession. 

67. I observe that the concession was appropriately made because it is apparent that the respondent’s initial calculation made with 

respect to the claimant’s long service leave was erroneous. Had the concession not been made, I would have found in favour of 

the claimant in that regard. 

Result 

68. The claim with respect to annual leave entitlements fails. Judgment will entered in favour of the claimant with respect to the 

conceded long service leave component of the claim. 

69. Regulation 12 of the Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 enables this court to order a party 

who is ordered to pay a sum of money to pay interest on that sum. Given that claimant has been denied her entitlement over a 
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considerable period it will be appropriate that the respondent be ordered to pay to the claimant interest on her outstanding 

entitlement.  

Orders 

70. I propose to make the following orders: 

1. The respondent is ordered to pay to the claimant $6,732.44 being that part of her long service leave entitlement 

which remains unpaid, and 

2. The respondent is ordered to pay interest on $6,732.44 at the rate of 6% per annum calculated from 18 

November 2016 until payment and if payment of $6,732.44 has not been made until judgment. 

3. The respondent pay the claimant the value of the court fees disbursements incurred in bringing the claim fixed 

at $40.  

G. CICCHINI 

INDUSTRIAL MAGISTRATE 
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REASONS FOR DECISION 

(Edited version of Reasons for Decision which were delivered orally) 

Introduction 

1 The claimant is an Industrial Inspector appointed pursuant to s 98(1) of the Industrial Relations Act 1979 (WA) (IR Act).  

2 The claimant brings this claim pursuant to s 12 of the Long Service Leave Act 1958 (WA) (LSL Act). 

3 I observe that pursuant to s 11 of the LSL Act an Industrial Magistrates Court has jurisdiction to hear and determine all 

questions and disputes in relation to the rights and liabilities under the LSL Act and such jurisdiction is exclusive of any other 

court except on appeal (s 11(2) of the LSL Act). 
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4 The claimant alleges that the respondent has failed to pay its former employee Antonia Marie Canicais (formerly Antonia 

Marie Albanese) (Ms Canicais) her long service leave entitlement of $7,904. The claimant also seeks interest on that amount 

and the reimbursement of costs incurred in bringing the claim. 

5 The respondent denies the claim.  

6 The respondent says that: 

1) The claimant has failed to prove that Ms Canicais has an entitlement to long service leave because it cannot be 

established that her employment was continuous. 

2) Further, if an entitlement to long service leave does exist, it is the former owner of the business who is liable for 

it and not the respondent.  

3) In any event, the issue has already been resolved by settlement. 

Employment of Ms Canicais 

7 Ms Canicais testified that in October 2004 she posted a resume to James Hair Studio seeking work as an apprentice hairdresser. 

In late 2004 she was contacted by the manager of the salon and was subsequently interviewed. Following the interview, she 

worked a couple of trial days on Saturdays. That was towards the end of 2004.  

8 During the trial period, she was offered an apprenticeship which ultimately commenced on 3 February 2005. Her evidence was 

that she commenced employment as an apprentice hairdresser with James Hair Studio as of that date which is the day she 

signed an employment declaration form evidencing the commencement of her employment. Mr James Fares (Mr Fares), who 

employed her at that time, corroborates her in that regard. 

9 Both Ms Canicais and Mr Fares testified that Ms Canicais worked for James Hair Studio from 3 February 2005 until 23 

October 2014 when the business was sold to the respondent. They both assert that thereafter Ms Canicais continued to work for 

the respondent until she resigned with effect on 1 April 2015.  

10 The respondent does not take issue with the fact that it employed Ms Canicais from 23 October 2014 until 1 April 2015. 

11 It is clear, that when Ms Canicais commenced employment with James Hair Studio that the business was owned by Mr James 

Fares as trustee of the James Fares Family Trust. On or about 10 December 2007 the business’ ownership was transferred to 

Ourworld Corporation Pty Ltd as trustee for the James Fares Family Trust (Ourworld). Essentially at that time there was 

change in trustee from a natural person to a corporation. It is axiomatic that there was a transmission of the business at that 

time. The transmission of the business  did not impact the employment of Ms Canicais. 

12 By written agreement entered into on 8 October 2014 the respondent purchased James Hair Studio from Ourworld. Final 

settlement of the purchase occurred on 23 October 2014. 

13 On 23 October 2014 Mr Christopher Harman (Mr Harman), the respondent’s director, met the staff of James Hair Studio and 

told them that nothing save parking arrangements would change in their employment and that essentially everything would 

continue as usual. The changed parking arrangement is not relevant for my purposes. 

14 About a week after the respondent purchased the business, Ms Canicais informed Mr Harman that she was due for long service 

leave in February 2015 and asked whether he knew about it. Mr Harman replied that Mr Fares would sort it out with her. 

15 On 14 March 2015 Ms Canicais handed Mr Harman a letter requesting eight weeks’ long service leave from 9 April 2015 to 9 

June 2015. On 16 March 2015 Ms Canicais received a response not approving her application for long service leave. 

16 On 18 March 2015 Ms Canicais emailed to Mr Harman her letter of resignation giving two weeks’ notice. Her last day at work 

was indicated to be 1 April 2015. 

17 Upon termination of Ms Canicais’ employment, the respondent failed to pay her untaken long service leave and annual leave. 

Mr Harman said that was because the respondent had been given insufficient notice of termination. 

18 It is not in dispute that throughout the course of her employment with James Hair Studio, Ms Canicais worked 38 hours per 

week and that at termination her pay rate was $24 per hour.  Further, it is not in issue that Ms Canicais’ apprenticeship was 

completed on 24 August 2008 and that at termination she was a fully qualified hair dresser. 

Events Following Termination 

19 It is not in dispute that on 28 May 2015 Ms Canicais lodged a claim in the Magistrates Court of Western Australia claiming 

payment of annual leave entitlements. The respondent admitted the claim and judgment was entered in her favour against the 

respondent. 

20 During the course of his evidence and in submissions Mr Harman suggested that Ms Canicais’ claim for unpaid long service 

leave entitlements was settled in a mediation conference which preceded the Magistrates Court proceedings.  

21 I observe that other than to raise it as an issue of settlement, the respondent has not produced any oral or documentary evidence 

which supports his contention that the issue, the subject of this proceeding, was resolved by  settlement. 

The Issue 

22 The issues to be determined in this matter are: 

1) Whether between 3 February 2005 and 1 April 2015 the respondent, for the purposes of the LSL Act, 

continuously employed Ms Canicais; and 

2) If Ms Canicais is entitled to a long service leave entitlement, whether it is the respondent or Ourworld who is 

liable for the same. 
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23 In determining those issues, the court must necessarily consider and resolve two specific contentious issues raised by the 

respondent.  

24 The respondent asserts: 

1) That Ms Canicais’ employment commenced prior to 3 February 2005 and that her entitlement to long service 

leave had accrued prior to it purchasing the business. Therefore, any accrued long service leave entitlement was 

payable to her by her former employer, Ourworld, when it terminated her employment upon the sale of the 

business; and 

2) There was an interruption in Ms Canicais’ employment from 25 August 2011 to 29 December 2012 and that she 

therefore did not qualify for long service leave. 

Burden and Standard of Proof 

25 Although the claimant carries the legal burden of proof for the claim, the respondent carries the legal burden of proving those 

things which it asserts. 

26 The standard of proof required to discharge the respective burden of proof is the balance of probabilities. This standard was 

explained by Lord Denning Miller v Minister of Pensions [1947] 2 All ER 372 as follows: 

That degree is well settled. It must carry a reasonable degree of probability but not so high as is required in a criminal 

case. If the evidence is such that the tribunal can say ‘we think it more probable than not’ the burden is discharged, but if 

the probabilities are equal it is not [374]. 

27 Accordingly, where in these reasons I say that ‘I am satisfied’ of a fact or matter or otherwise make a finding as to a fact or 

matter, I am saying ‘I am satisfied on the balance of probabilities’ of that fact or matter. Where I state that ‘I am not satisfied’ 

of a fact or matter I am saying that ‘I am not satisfied on the balance of probabilities’ of that fact or matter. 

Did Ms Canicais’ Employment Commence Prior to 3 February 2005? 

28 The respondent asserts that Ms Canicais’ employment commenced prior to 3 February 2005, however that assertion is 

unsupported by either direct evidence or documentary evidence. The respondent invites this court to speculate that such may 

have been the case. The court cannot speculate. 

29 By contrast, the direct evidence by Ms Canicais and Mr Fares is that she commenced work as an apprentice on 3 February 

2005. Their evidence is credible and acceptable. Furthermore, their evidence is supported by documentary evidence in the form 

of the Apprenticeship Agreement and the Tax Declaration form signed on 3 February 2005.  

30 Had Mr Fares employed Ms Canicais prior to that date there would not have been a need for the Tax Declaration form to have 

been completed on 3 February 2005. 

31 I am satisfied that Ms Canicais commenced employment with James Hair Studio on 3 February 2005. 

Was There an Interruption in Ms Canicais’ Employment Between 25 August 2011 and 29 December 2012? 

32 The respondent asserts that, on the claimant’s own case, an interruption in service is indicated. It says that for the period 25 

August 2011 to 29 December 2012 no payments of wages are shown as being made into Ms Canicais’ bank account and that 

the Australian Taxation Office has no record of the PAYG summaries received for the year ended 30 June 2012. 

33 The respondent goes so far as to say that the PAYG payment summaries produced (exhibits 3 and 4) relating to that period is in 

each instance something other than genuine. 

34 I reject the respondent’s contention in that regard. Firstly, Ms Canicais and Mr Fares each testified that Ms Canicais was 

employed by James Hair Studio during the relevant period. Secondly, Ms Canicais explained, as did Mr Fares, that there was a 

period of time during which Ms Canicais was paid in cash. That is legally permissible and plausible. 

35 Ms Canicais said that her cash payments were accumulated and deposited into her bank account in lump sums during that 

period. Her bank statements bear that out. Although she initially said that occurred over a short period of time, clearly that is 

not the case. In re-examination she said that her expression of it having occurred over a short period of time was in the context 

of her employment as a whole. 

36 The claimant also relies on payslips and PAYG documents produced relevant to the material period to establish that Ms 

Canicais was employed during that time. I am satisfied that when one correlates the information contained in payslips, the 

PAYG summaries and the relevant copies of the tax returns produced by the claimant that they demonstrate ongoing 

employment during the period which the respondent asserts was not worked by Ms Canicais. 

37 In that regard, I accept the submission made by counsel for the claimant. I accept the spread sheet produced for the purposes of 

submissions accurately represents the source evidence establishing the facts that the court relies upon to conclude that Ms 

Canicais’ employment was uninterrupted. 

38 Finally, the respondent asserts that the PAYG documents for 2012, being exhibits 3 and 4, may have been fabricated. In that 

regard, there is not one scintilla of evidence to suggest fabrication. Mr Fares explained the existence of two PAYG summaries 

for the 2012 financial year by reasons of a change in software with respect to the payroll. I accept his evidence in that regard. I 

am satisfied that is the most probable explanation for their existence, having regard to the fact that they entirely correlate with 

the payslips and tax return produced with respect to that period. 

39 The respondent’s allegation that the PAYG summaries produced to the court have been concocted has no evidentiary 

foundation. 



1460 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 97 W.A.I.G. 

 

Determination of Critical  Factual Issues 

40 I am satisfied that Ms Canicais was employed by the James Hair Studio on 3 February 2005 and that she worked continuously 

for that business from that date until she resigned on 1 April 2015.  

41 It follows that she was continuously employed by that business for a period exceeding 10 years.  

42 During the period of her employment, the business was transmitted twice. Firstly it was transmitted from James Fares to 

Ourworld on 10 December 2007 and thereafter from Ourworld to the respondent on 23 October 2014. 

The Law 

43 Section 8(1) of the LSL Act provides: 

 8. Long service leave 

  (1) An employee is entitled in accordance with, and subject to, the provisions of this Act, to long service leave on 

ordinary pay in respect of continuous employment with one and the same employer, or with a person who, 

being a transmittee, is deemed pursuant to section 6(4) to be one and the same employer. 

44 The entitlement to long service leave is set out in s 8(2) of the LSL Act which states: 

 (2) An employee who has completed at least 10 years of such continuous employment, as is referred to in 

subsection (1), is entitled to an amount of long service leave as follows —  

  (a) in respect of 10 years so completed, 8 2/3 weeks; 

45 It follows that the entitlement to 8 2/3 weeks’ of leave accrues when an employee has been in continuous employment with the 

one and same employer, or with a person who being a transmittee, is deemed pursuant to s 6(4) of the LSL Act to be one and 

the same employer. 

46 Relevantly s 6(4) and 6(5) provide: 

(4) Where a business has, whether before or after the coming into operation hereof, been transmitted from an 

employer (herein called the transmittor) to another employer (herein called the transmittee) and an employee 

who at the time of such transmission was an employee of the transmittor in that business becomes an employee 

of the transmittee — the period of the continuous employment which the employee has had with the transmittor 

(including any such employment with any prior transmittor) shall be deemed to be employment of the employee 

with the transmittee. 

(5) In subsection (4) — 

transmission includes transfer, conveyance, assignment or succession, whether voluntary or by agreement or 

by operation of law, and transmitted has a corresponding meaning. 

47 The transmission of the business James Hair Studio on the two occasions previously referred to did not sever the continuum of 

Ms Canicais’ employment. 

48 I am satisfied that there was no interruption in Ms Canicais’ employment other than permitted absences or reasons within the 

meaning of s 6(1), s 6(2)(a) and (b) of the LSL Act. I am satisfied further that the provisions of s 6(2)(c) to (i) of the LSL Act 

have not been relevantly raised or have any application in this matter.  

Conclusion 

49 Sections 8(1) and 6(4) of the LSL Act deem Ms Canicais’ service with James Fares and Ourworld to be employment with the 

respondent for the purpose of long service leave entitlements. Consequently, as soon as Ms Canicais qualified for long service 

leave on 3 February 2015, the obligation to give her leave became the respondent’s obligation. That was irrespective of what 

was contained in the contract of sale of the business entered into between Ourworld and the respondent.  

50 Nothing in that contract could have excluded or did exclude the respondent’s liability for long service leave. It did not and 

could not have ousted Ms Canicais’ statutory entitlement.  

51 Whether or not the respondent can, under the contract of sale, recover any money it is liable to pay to Ms Canicais is not a 

matter this court can consider (see Cousens v Consolidated Ice Holdings Pty Ltd 2016 WAIRC 00305 and Trichet v 

Consolidated Ice Holdings Pty Ltd 2016 WAIRC 00308). 

52 The respondent was at all material times a constitutional corporation and therefore a national systems employer as defined 

under s 14 of the Fair Work Act 2009 (Cth) (FW Act).  

53 The provisions of the LSL Act apply to Ms Canicais’ employment with the respondent because there were no applicable 

award-derived or agreement-derived long service leave terms within the meaning of Division 9 of Chapter 2 Part 2-2 of the 

FW Act. 

54 Ms Canicais’ employment was terminated before long service leave to which she was entitled was taken. Pursuant to s 9(2) of 

the LSL Act the respondent was required upon termination to pay Ms Canicais a sum equivalent to the amount which would 

have been payable in respect of the period of leave to which she was entitled, being 8 2/3 weeks’ leave. 

55 At termination on 1 April 2015 Ms Canicais’ remuneration for her normal weekly number of hours of work was $912, 

comprising of 38 normal hours at $24 per hour. It follows that she was, pursuant to s 9(2) of the LSL Act, entitled to a payment 

of $7,904 for long service leave. The respondent failed to make such a payment and therefore owes Ms Canicais that amount. 

56 Interest is sought on that amount. This court’s power to award interest is found in regulation 12 of the Industrial Magistrates 

Courts (General Jurisdiction) Regulations 2005. The exercise of such power is discretionary. 
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57 In this instance the respondent should be ordered to pay interest because it is clear that it has never had a valid defence to the 

claim. The various arguments raised had little or no prospect of success. In the circumstances the respondent has unnecessarily 

delayed Ms Canicais’ rightful entitlement. 

58 Although the respondent argues that Ms Canicais delayed bringing the proceeding, I do not accept that. I am satisfied that the 

gathering of material for the initiation of proceedings necessarily took time and was unavoidable. In any event there was no 

substantial delay on the claimant’s part. Any substantial delay in Ms Canicais receiving her entitlement is attributable to the 

respondent. Ms Canicais ought to be compensated for the delay in receiving her entitlement.  

59 An award of interest at 6% per annum (being the rate fixed under the Supreme Court Act 1935) is appropriate. Such is to be 

calculated from the date the cause of action arose on 1 April 2015. Interest is payable at 6% on $7,904 for two years and 96 

days in the amount of $1,072.30. 

60 I am satisfied also that the claimant is entitled recover its disbursements incurred in bringing the claim in the amount of 

$334.62. 

61 The orders that I make are as follows: 

1) It is determined that Ms Canicais is owed $7,904 in unpaid long service leave; and  

2) The respondent is liable to pay her that amount, plus interest thereon fixed at $1,072.30; and 

3) The respondent pay the claimant costs in the sum of $334.62. 

G. CICCHINI 

INDUSTRIAL MAGISTRATE 
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REASONS FOR DECISION 

1 In January 2002, Mr Timour commenced employment as a manager at His Majesty’s Theatre in Perth.2 He was employed by 

the respondent (‘the Company’). At that time the Company managed the theatre as a result of an agreement with a body 

corporate established by the Perth Theatre Trust Act 1979, the Perth Theatre Trust (‘the PTT’) (‘the Management Agreement’). 

Mr Timour continued as an employee of the Company until 31 December 2014. On that date, as a result of ‘non-renewal’ of 

the Management Agreement by the PTT, the Company ceased to be the manager of the theatre and Mr Timour’s employment 

by the Company also ceased. Mr Timour expected that the Company would make a redundancy payment to him of $18,080.76. 

He refers to s 119(1)(a) of the Fair Work Act 2009 (Cth) (FW Act) providing for a redundancy payment when employment had 

been terminated on the initiative of the employer and the employer no longer requires the job to be done by anyone.  

2 The Company has not made a redundancy payment and disputes that Mr Timour is entitled to a redundancy payment. It makes 

four points in answer to his claim: 

 Firstly, it argues that s 119(1)(a) of the FW Act does not apply because the cause of the end of Mr Timour’s 

employment was not ‘at the employer’s initiative’. It argues that the cause of the end of his employment was 

the end of the Management Agreement. For reasons set out below, this argument fails.  

 Secondly, the Company relies upon the exception to the obligation to pay redundancy that is contained in 

s 119(1)(a), namely that the termination was ‘due to the ordinary and customary turnover of labour’. For the 

reasons set out below, the Company has failed to satisfy me that it falls within this exception. 

 Thirdly, the Company relies upon the exception to the obligation to pay redundancy that is contained in 

s 123(1)(a) of the FW Act, namely that the termination corresponded with Mr Timour having been employed 

for ‘a specific period of time (or) for a specified task’. For the reasons set out below, the Company has failed to 

satisfy me that it falls within this exception. 

 Fourthly, the Company relies upon s 120 of the FW Act which provides for the possibility of a redundancy 

payment being ‘reduced to a specified amount (which may be nil)’ when the criteria set out in the section is 

satisfied. My reasons for rejecting this argument may be stated briefly. Section 120(2) of the FW Act provides 

that an order for the reduction of redundancy pay is to be made by application of the employer to Fair Work 

Commission.  The Industrial Magistrates Court has no power to make an order under s 120 of the FW Act: 

Milardovic v Vemco Services Pty Ltd (Administrators Appointed) [2016] FCA 19 [276] (Mortimer J) (‘the 

proper forum in which to seek to rely upon s 120 is through an application to the Fair Work Commission’). 

3 Section 119 of the FW Act providing for a redundancy payment is one of the National Employment Standards and is a ‘civil 

penalty provision’ of the Act: FW Act, see s 45 and s 539. Mr Timour, being an employee of the Company, and the Company, 

being a ‘corporation to which paragraph 51(XX) of the Constitution applies’ are, respectively a ‘national system employee’ 

and a ‘national systems employer’: FW Act, s 13, s 14. The Industrial Magistrates Court of Western Australia (the Court) is an 

‘eligible state or territory court’ for the purposes of the FW Act: see s 12. If the Court is satisfied that there has been a 

contravention of a civil penalty provision, the Court may make orders for the Company to pay to Mr Timour an amount that 

the Company was required to pay under the FW Act: FW Act, s 545(3)(a). Mr Timour has elected to use the small claims 

procedure provided for in s 548 of the FW Act. In small claims proceedings the Court is not bound by any rules of evidence or 

procedure and may act in an informal manner and without regard to legal forms and technicalities. Although the Court is not 

bound by rules of evidence, it remains necessary for Mr Timour to prove his claim on the balance of probabilities and the 

Court will only act on evidence having rational probative force: McShane v Image Bollards Pty Ltd [2011] FMCA 215 [7]. 

Facts 

4 It is convenient to set out the relevant facts in a narrative form (below). Many of the relevant facts are either not in dispute or 

are the subject of uncontroverted evidence that I consider to be reliable. Save where I identify conflicting evidence on a fact, I 

am satisfied on the balance of probabilities, of the facts as set out below. Where I identify conflicting evidence, my stated 

finding should be taken to be findings ‘on the balance of probabilities’. 

5 On 19 February 1999 the Company entered into the Management Agreement with the PTT. The effect of the Management 

Agreement was that the Company provided venue management services for identified venues including: His Majesty’s 

Theatre, Perth Concert Hall, State Theatre Centre and Subiaco Arts Centre. After being renewed on a number of occasions, the 

Management Agreement expired on 31 December 2014. The PTT had decided to resume the management of those venues 

itself, including of His Majesty’s Theatre. 

6 The Management Agreement provided that the Company was to employ or contract all employees and contractors necessary 

for the management of the venues. The Management Agreement also made provision for what was to happen to employees of 

the Company at the end of the term of the Management Agreement, Specifically clause 12.3 provided: 

[The Company] acknowledges that if this Agreement expires by effluxion of time and a new agreement is not entered into 

with the (Company)…the PTT may retain the right to operate The Venues…. In those circumstances (the Company) 

further acknowledges that at the expiry or earlier termination of this Agreement, the PTT…will either offer employment to 

the Employees…engaged in the operation of The Venues…or direct the Manager to properly terminate the employment of 

any such Employees upon payment of the appropriate Compensation as a cost to the (PTT). 

                                                                 

2 The facts of this case are similar to a case heard by me on the day after I heard this case and in which I am delivering judgment on 

the same day: Fallens v AEG Ogden (Perth) Pty Ltd [2017] WAIRC . It has been convenient for me to follow a similar format in 

each judgment and to adopt the same or similar language when speaking about identical issues. I have obviously given separate 

consideration to the facts and issues raised by the evidence in the respective cases.  
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7 In January 2002 Mr Timour successfully applied to the Company to be a restaurant manager at His Majesty’s Theatre. Terms 

and conditions of his employment were set out in a document signed by each party (‘the 2002 Employment Contract’). The 

2002 Employment Contract included provision for: 

 A salary of $35,000 per annum and other entitlements including annual leave, long service leave (‘per Western 

Australian legislation’), sick leave and other leave (‘as per statutory requirements’). 

 Termination. ‘The employer or the employee is required to give one months’ notice in writing’. 

 ‘Retrenchment’. The clause states that ‘if, during the term of your employment your position becomes redundant, the 

basis of any redundancy will be as per the terms of any statutory requirements or company policy, applicable at the 

time of the redundancy. A copy of the relevant legislation is available upon request from the Company’s Business 

Manager.’ 

The 2002 Employment Contract does not contain reference to the Management Agreement or to the PTT.  

8 In October 2007 Mr Timour successfully applied for a different position within the Company, the position of ‘food and 

beverage manager’ at His Majesty’s Theatre. He was, in effect, promoted. Terms and conditions of his employment were set 

out in a ‘contract of employment’ signed by each party (‘the 2007 Employment Contract’). The 2007 Employment Contract 

included provision for: 

 A salary package of $58,500. There is provision for other entitlements including annual leave, long service leave, 

personal leave and other leave (‘in accordance with the Workplace Relations Act 1996’). Mr Timour is described as a 

‘salaried employee’. It is noted that his employment is ‘not exclusive to the Company and he may be called upon from 

time to time to perform the same or similar duties on other projects with which the Company is involved.’ 

 Termination. ‘The employer or the employee is required to give four weeks’ notice in writing’. The document included 

the following clause under the heading of ‘Period of Employment’ (‘the PTT Termination Clause’): The Employee’s 

employment is ongoing, however is subject to regular review of business needs. Should the Employer’s Venue 

Management Agreement to operate the Perth Theatre Trust Venues not be renewed or the Employee’s position is no 

longer required for the efficient operation of the Perth Theatre Trust Venues, the employee’s employment may be 

terminated with four weeks’ notice. 

 ‘Retrenchment’. The clause states that ‘if, during the employee’s employment the employee’s position becomes 

redundant, the basis of any redundancy will be as per the terms of any statutory requirements or company policy, 

applicable at the time of the redundancy.’ 

9 In April 2014 it became known to employees of the Company, including Mr Timour, that the Management Agreement would 

end on 31 December 2014 and that the PTT intended to assume management of venues covered by the agreement, including 

His Majesty’s Theatre. On 11 April 2014 the Company wrote to employees confirming the expiration of the Venue 

Management Agreement on 31 December 2014. The letter included a reference to the possibility of the PTT making an offer of 

employment or ‘paying the appropriate compensation on termination of your employment agreement’ on 31 December 2014.  

10 On 6 May 2014, by a memorandum signed by Mr Rod Pilbeam (the Executive Director of the Company) (Mr Pilbeam) , the 

Company advised employees that it would ‘work with the PTT to ensure a positive transition and cooperate with the PTT to 

institute initiatives to ensure an orderly and efficient changeover of the operation of the venues.’ Employees were informed 

that it was ‘vital’ that they ‘continue to perform their duties to the high standards in line with our current reputation’ until 31 

December 2014. Employees were also advised of the creation of a ‘Joint Transmission Committee’ comprising executives of 

the Company and the PTT to ‘facilitate the transition and changeover’. Employees were instructed that ‘all communications in 

relation to the changeover would flow from the Joint Transmission Committee’ and that employees ‘should not initiate 

communications with the PTT in relation to changeover issues, including future employment opportunities, other than through 

the communications channel established by the committee.’ 

11 On 6 May 2014, the Company also wrote to food and beverage staff of the Company (including Mr Timour) advising that the 

PTT would be requesting ‘the future (food and beverage) operator offer employment to current food and beverage staff’. This 

letter followed the decision of the PTT not to assume for itself the catering function (which had been done by the Company) 

but to sub-contract catering operations from 1 January 2015.  

12 In early July 2014 Mr Timour attended a meeting with Ms Fiona Lealiifano (a human resources manager employed by the 

Company)(Ms Lealiifano). Also present at the meeting was Mr Nigel Watson, the food and beverage general manager of the 

Company. There is a dispute about what was said at the meeting. Mr Timour’s evidence was that he was told by Ms Lealiifano 

that so long as he continued to perform his usual duties until 31 December 2014, he would on that date receive a redundancy 

payment of $18,080.76 from the Company and, in addition, there was a possibility that he would be employed by the (new) 

food and beverage manager appointed by the PTT. The Company contends that Ms Lealiifano did not state that the Company 

would make a redundancy payment. Mr Pilbeam gave evidence that Ms Lealiifano was familiar with clause 12.3 of the 

Management Agreement and was aware that the PTT had (at a meeting between executives on 17 April 2014) reserved its 

position on whether it would reimburse the Company for redundancy payments to Company employees. I am satisfied that Mr 

Timour’s account of the statements made by Ms Lealiifano is accurate. He gave direct evidence of the conversation. Mr 

Pilbeam was necessarily required to re-construct what he believed Ms Lealiifano would have said given Company policy and 

her knowledge. Further, as noted above, to the knowledge of the Company and Mr Timour, the PTT did not propose to employ 

any food and beverage staff of His Majesty’s Theatre. Mr Timour’s account of what was said by Ms Lealiifano is consistent 

with the text of clause 12.3 of the Management Agreement (‘appropriate compensation as a cost to the trust’ to be paid to an 

employee who was not employed by the trust) and the position of the Company in its negotiations with the PTT on the 

obligations of the PTT to employees of the Company. Finally, another employee of the Company in a similar circumstance to 

Mr Timour, Mr David Thornbury, gave evidence of a similar conversation with Ms Lealiifano in a July 2014 meeting with her.  
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13 In December 2014, Mr Timour successfully applied to the PTT for the position of event services manager. His employment by 

the PTT started on 2 January 2015 on a salary of $86,000 per annum. His employment is for a fixed term of three years. The 

terms and conditions of Mr Timour’s employment by the PTT do not include recognition of an period of his employment by 

the Company for the purpose of calculating his employment entitlements as an employee of the PTT. 

First Issue: Was Mr Timour’s Employment Terminated ‘at the Employer’s Initiative’ 

14 An entitlement to redundancy pay under s 119(1)(a) of the FW Act only arises if the employment of the employee has been 

terminated ‘at the employer’s initiative’. The Company argues that the above findings demonstrate that the cause of the 

termination of Mr Timour’s employment was a process initiated by the PTT in ending the Management Agreement. 

Accordingly, it is said that Mr Timour’s employment was not ended by the Company. I do not agree. First, as a matter of law, 

s 119(1)(a) contemplates the termination of employment by one or other of the parties to the employment relationship ie the 

employer or the employee and not termination by the conduct of a third party. Termination by the employer may give rise to an 

entitlement to redundancy whereas termination by the employee does not give rise to an entitlement. Cases on that section have 

noted that it is the conduct of those respective parties which must be considered. The relevant text was considered by the Full 

Court of the Industrial Relations Court of Australia in Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 

[205] in which it was held that a termination at the initiative of an employer occurs when ‘the act of the employer results 

directly or consequentially in the termination of the employment’. Secondly, as a matter of fact it was the communications of 

the Company, in writing and in person, in April, May and July 2014 to Mr Timour  that initiated the termination of his 

employment. 

Second Issue: Was Termination ‘Due to the Ordinary and Customary Turnover of Labour’? 

15 In Schedule 1 of these reasons I summarise the provisions of the FW Act on the entitlement to redundancy pay and a number 

of cases that have interpreted the exception to the entitlement to redundancy pay where the termination is ‘due to the ordinary 

and customary turnover of labour’. I note that it is necessary to examine all of the particular circumstances of the matter 

including the normal features of the employer’s business and the business circumstances of the employer. I also note that the 

‘ordinary and customary turnover of labour’ may occur from loss of third party contracts held by an employer in circumstances 

where such turnover is a normal feature of the business. 

16 The Company submits that it falls squarely within the ‘ordinary and customary turnover of labour’ exception. It says that the 

termination of Mr Timour’s employment was a normal feature of the business of the Company upon the loss of a contract with 

a third party, the PTT. The Company places emphasis on an analogy with the facts and findings in Compass Group (Australia) 

Pty Ltd v National Union of Workers [2015] FWCFB 8040. The Company draws attention to the circumstances which favour 

this characterisation of the Company’s operations and the termination of Mr Timour’s employment. It notes that the PTT was 

the sole customer of the Company for a series of fixed contractual periods from 1999 until 2014. There was a risk of the 

Company’s sole customer relationship ending at the end of each fixed term and, with that, the end of the business activity of 

the Company. It draws attention to the contents of the PTT termination clause found in the 2007 Employment Contract. The 

clause specifically adverts to the termination of Mr Timour’s employment in the event of the Management Agreement not 

being renewed. The facts relied upon to make these valid arguments are accurate. Nevertheless, the Company has not satisfied 

me that the termination of Mr Timour’s employment was due to the ordinary and customary turnover of labour. My reasons 

appear below. 

17 Apart from the existence of the PTT termination clause (discussed below), there is no evidence that in the 12 years that Mr 

Timour was employed by the Company that anyone ever suggested to him or to any employee of the Company that there was a 

risk of the Management Agreement coming to an end or that there was a risk of a loss of employment when the Management 

Agreement came to an end. Mr Pilbeam gave evidence about certain activities in which he was involved in other places in 

Australia and internationally which involved employee terminations at the end of third party contracts. However, the evidence 

on the activities of the Company (i.e. the respondent in this case) is that, since 1999, the effect of the Management Agreement 

had been that no employee had ceased employment or been informed that there was a risk of ceasing employment. For a period 

of 15 years (from 1999 until April 2014), there was no customary history of regular or frequent employee dismissals or of 

communications from the Company to employees about the status of the Management Agreement giving rise to a risk of 

ceasing employment. Mr Timour had a settled expectation, arising from the duration of the Management Agreement, of 

continuing employment.   

18 The PTT termination clause contains reference to the possibility of Mr Timour’s ongoing employment ending if the 

Management Agreement is not renewed by the PTT. It could be argued that the effect was to ‘disturb’ any ‘settled expectation 

of continuing employment’ enjoyed by Mr Timour. However, the text of the clause is concerned with ‘notice of termination’ 

and not with redundancy. Another clause ‘Retrenchment’ (noted above) makes reference to the possibility that ‘the employee’s 

position becomes redundant’ and to entitlements to redundancy being ‘as per the terms of any statutory requirements’. The 

combined effect of the two clauses was to not disturb the impression held by employees including Mr Timour and created by 

15 years of the Company’s business operations i.e. those operations would continue. 

19 Further, the conduct of the Company between April 2014 and December 2014 reflected the Company’s knowledge of the 

content of clause 12.3 of the Management Agreement to the effect that an employee in the position of Mr Timour would, if the 

Management Agreement expired, receive either ‘appropriate compensation’ or continued employment with the PTT or a 

succeeding manager. I have made a finding on what Mr Timour was told in his meeting with Ms Lealiifano. It is not necessary 

and not appropriate for me to make a finding on whether the phrase ‘appropriate compensation’ in clause 12.3 includes 

redundancy entitlements of employees. Nor is it necessary or appropriate for me to offer a view on whether or not the 

Management Agreement anticipates that the PTT would recognise an employee’s service with a view to the Company being 

able to take advantage of s 122(3) of the FW Act. The significance of clause 12.3 for my purposes is not the resolution of those 

questions of construction, but that the clause confirms that Mr Timour would remain in employment (or that some measure of 
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his entitlements would be preserved) when the Management Agreement ended. The Company’s knowledge that he would 

remain in employment (or receive appropriate compensation) is antithetic to a finding that his termination of employment was 

in the ordinary and customary turnover of labour of the Company. 

Issue Three: Employment for a ‘Specified Task’? 

20 In Schedule 1 of these reasons I summarise the provisions of the FW Act on the entitlement to redundancy pay and the 

exception to the entitlement to redundancy pay where employment was for a ‘specified task’. I note that the exception often 

arises where a specific term of the contract of employment identified a discrete task to be done by an employee and which was 

distinguishable from the overall project of the employer.  

21 The Company submits that the specified task for which Mr Timour was employed was providing services under the 

Management Agreement held by the Company with the PTT and that, on the Management Agreement ending, the specified 

task ended. The submission cannot succeed in the face of the terms and conditions of Mr Timour’s employment. His ‘task’ was 

to perform the duties required of the venue food and beverage manager at His Majesty’s Theatre. Of its nature, this task was of 

indefinite duration. There was no measure of when the task finished and it was coextensive with the ‘project’ of the Company, 

being the supply of venue management services to the PTT. 

Conclusion 

22 The Company has failed to satisfy me that either of the exceptions apply. Mr Timour is entitled to a redundancy payment 

calculated in accordance with s 119(2) of the FW Act. It is not in dispute that his entitlement, reflecting 12 weeks’ pay as the 

result of having had continuous service of at least 10 years is $18,080.76. There will be an order accordingly. 

23 Section 547(1)(2) of the FW Act provides, in effect, that when making an order that an employer pay an amount to an 

employee the court ‘must, on application, include an amount of interest on the sum ordered unless good cause is shown to the 

contrary’. I will hear from the parties. 

M. FLYNN 

INDUSTRIAL MAGISTRATE 

Schedule 1 Sections 119-122 of the FW Act: Redundancy Pay 

The Entitlement 

1. An employee is entitled to redundancy pay if the employee’s employment is terminated at the employer’s initiative because 

the employer no longer requires the job done by the employee to be done by anyone: FW Act, s 119(1)(a). The entitlement is 

subject to exceptions, exclusions, and provisions concerning variation of the entitlement and transfer of employment situations 

(discussed below).  

2. The basis for the entitlement – because the employer no longer required the job to be done by anyone - draws upon a concept 

“redundancy” formulated by Bray C J in RV Industrial Commission of South Australia; ex parte Adelaide Milk Cooperative 

(No 2) [1977] 46 SAIR 1202, 1205: “a job becomes redundant when the employer no longer desires to have it performed by 

anyone”. In Hodgson v Amcor Ltd; Amcor Ltd v Barnes [2012] VSC 94at [371] Vicory J, identifies frequently encountered 

circumstances when a job may cease including reorganisation (resulting in a job no longer being performed at all or being 

redistributed among other employees), mechanisation, change in demand or other reason or the employer no longer desires to 

have it performed by anyone.  

3. The quantum (amount) of redundancy pay is worked out using a table set out at s 119(2) of the FW Act. The effect is that for 

continuous service of at least: 

 One year but less than two years, four weeks’ pay;  

 Two – three years, six weeks’ pay;  

 Three – four years, seven weeks’ pay;  

 Four – five years, eight weeks’ pay;  

 Five – six years, 10 weeks’ pay;   

 Six – seven years, 11 weeks’ pay;  

 Seven – eight years, 13 weeks’ pay;  

 Eight – nine years, 14 weeks’ pay;  

 Nine – 10 years, 16 weeks’ pay;  

 At least 10 years, 12 weeks’ pay. 

Exceptions and Exclusions 

4. The entitlement to redundancy pay does not arise where the termination is: 

 ‘Due to the ordinary and customary turnover of labour’ (discussed below): FW Act, s 119(1)(a).  

 Of an employee who was employed ‘for a specified period of time, for a specified task, or for the duration of a specified 

season’ (discussed below): FW Act, s 123(1)(a).  

 ‘Because of serious misconduct’ of the employee: FW Act,s 123(1)(b). 

 Of an employee who is a ‘casual employee’: FW Act,s 123(1)(c). 
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 Of an employee who is an apprentice or to whom an industry-specific redundancy scheme applies: FW Act, s 123(4). 

 Of an employee whose period of continuous service is less than 12 months: FW Act, s 121(1)(a). 

 By an employer who is a small business employer: FW Act, s 121(1). A ‘small business employer’ is an employer who 

employs fewer than 15 employees: FW Act, s 23(1). 

Provision for Variation 

5. An employer may apply to the Fair Work Commission for a determination that the amount of redundancy pay be reduced if the 

employer has obtained other acceptable employment for the employee or the employer cannot pay the redundancy pay to 

which the employee is entitled: FW Act, s 120. 

Transfer of Employment Situations 

6. An employee is not entitled to redundancy pay by reason of the transfer of employment (as defined) between associated 

entities (as defined): FW Act, s 122(2). This provision contemplates service with the first employer counting as service with 

the second (associated) employer: FW Act, s 22(5). 

7. An employee is not entitled to redundancy pay upon a transfer of employment (as defined) if the employee rejects an offer by 

the second employer that is substantially similar to and no less favourable than the employee’s terms and conditions of 

employment with the first employer and the second employer recognises the employee’s service with the first employer: FW 

Act, s 122(3). 

Termination ‘due to the ordinary and customary turnover of labour’ 

8. The entitlement to redundancy pay does not arise where the termination is ‘due to the ordinary and customary turnover of 

labour’: FW Act, s 119(1)(a). 

9. The exception originates in a decision of the Industrial Commission of New South Wales in Shop Distributive and Allied 

Employees’ Association (NSW) and ors v Countdown Stores and ors [1983] 7IR273 (the ‘Crocker case’). For the purpose of 

determining the criteria for redundancy payments provided by the Employment Protection Act 1982 (NSW), Fisher J noted that 

certain employees (‘particularly in the building construction, contracting and sub-contracting industries’) were employed on 

terms and conditions, including rates of pay, that contemplated intermittency in employment. Fisher J considered that 

redundancy payments would be inappropriate as involving ‘an element of double counting’. Another category of employees 

where redundancy payments were considered inappropriate was said to be employees dismissed because of ‘seasonal shifts in 

markets, loss of contracts or changes in contract not relating to recession, changes in model or product, shifts in marketing 

emphasis and many other day-to-day causes’. This category was distinguished from dismissals where redundancy pay was 

appropriate with examples offered including ‘collective dismissals from force of adverse economic circumstances or arising 

out of technological change or out of major company restructuring'. 

10. The issue was considered by the Australian Conciliation and Arbitration Commission in the Termination, Change and 

Redundancy cases: Termination, Change and Redundancy Case (1984) 8 IR 34 (‘TCR case’), and Termination, Change and 

Redundancy Case (1984) 9 IR 115 (‘second TCR case’). In the second TCR case the Full Bench cited with approval the 

reasoning of Justice Fisher in the Crocker case to the effect that redundancy pay should not apply to the ‘ordinary and 

customary turnover of labour’. The Full Bench also noted that it did not intend that redundancy pay apply where ‘termination 

is due to a normal feature of a business’. 

11. The Crocker case, the TCR case and the second TCR case are significant when interpreting the phrase in the FW Act: 

Compass Group (Australia) Pty Ltd v National Union of Workers [2015] 253 IR 32; [2015] FWCFB 8040 (‘the Compass 

Group case’). The relevant enquiry is whether an employer no longer wanted the job then being done by the relevant 

employee to be done by anyone or whether the employment was coming to an end ‘due to the ordinary and customary turnover 

of labour’. The outcome of the enquiry is dependant upon an analysis of all of the particular circumstances of the matter: 

Transport Workers’ Union (NSW) v Veolia Environmental Service (Australia) Pty Ltd [2013] NSWIRComm 22 (the Veolia 

case); the Compass Group case. It is necessary to consider the ‘normal features of the employer’s business’ and then 

determine whether the relevant terminations are properly described as falling within the ordinary and customary turnover of 

labour in that business: the Veolia case. The focus is on the business circumstances of the employer: the Compass Group 

case; Dean Woodcock v Spotless Management Services [2017] WAIRC 7. 

12.  The ordinary and customary turnover of labour may occur from loss of third party contracts by an employer where such 

turnover is a normal feature of the business. The cases suggest that of relevance in determining this issue will be whether: 

 It was customary to dismiss employees regardless of their service history upon the loss of contracts: the Compass 

case.  

 There is a ‘known or understood lack of continuity of work’ by both employers and employees: the Compass case; 

the Veolia case [74]. The content of the terms and conditions of employment may inform whether there is a known 

lack of continuity of employment. For example, in Bennetts v Western NSW Medicare Local Ltd [2015] FWC 

6517, it was held that there was no entitlement to redundancy pay where the contract of employment stated: ‘the 

parties acknowledge’ that the employer ‘relies on the continuance or renewal of periodically rotating (government) 

contracts’ and ‘it is part of the ordinary and customary turnover of labour that employees will from time to time 

cease employment because funding ends’ and redundancy pay is not payable’. See also the ‘policy instruction’ 

given at the commencement of employment in Kilby v MSS Security [2014] FWC 7475. 

 The employee had performed work at ‘other contract sites as well as the one for which the contract had been lost’: 

the Veolia case. 

 The employee’s rate of pay was ‘loaded for the intermittency of his employment’: the Crocker case. 
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 There was a ‘settled expectation of continuing employment’ such expectation increasing with the length of 

employment: the Compass case [26]; the Veolia case [83]. The expectation may arise from the duration of the 

employer’s contract with a third party. In Sales v Compass Group (Australia) Pty Ltd [2012] SAIRC 28 it was 

noted that ‘given the lengthy period of over six years of continuous employment by [the employer], and the fact that 

[the employer’s] contract with the [third party] was of at least ten years duration prior to its termination’, the 

redundancy was not the result of the ordinary and customary turnover of labour.  

Employed ‘for a specified period of time, for a specified task, or for the duration of a specified season’  

13. An employee who was employed ‘for a specified period of time, for a specified task, or for the duration of a specified season’ 

is not entitled to redundancy: FW Act, s 123(1)(a). 

14. In Dale v Hatch Pty Ltd [2006] FWCFB 922 the Full Bench of the Fair Work Commission considered the definition of 

‘dismissed’ for the purpose of determining an appeal that invoked the ‘unfair dismissal’ protections found in Part 3 – 2 of the 

FW Act. Relevantly, section 386(2)(a) provides that a person has not been dismissed if the person was ‘employed under a 

contract of employment for a specified period of time, for a task, or for the duration for a specified season, and the 

employment has terminated at the end of the period, on completion of the task, or at the end of the season’. The text of section 

386(2)(a), creating an exception to the unfair dismissal protections in the Act is the same as the text found in section 123(1)(a), 

creating an exception to the entitlement to redundancy pay. The following principles emerge from the decision of the Full 

Bench (omitting citations): 

 The ‘specified task’ must be a task of the employee and must not be confused with the task or project of the 

employer. The protection should not be available to an employee who undertakes only a specified task. However, it 

would be anomalous to restrict the protection after the specified task is completed and the employee moves onto 

another task in connection with the project of the employer. ‘Bearing in mind many projects undertaken by 

employers continue for many years, while employees come and go it would be equally anomalous to exclude the 

protection in connection to a particular project’ [8]. 

 The ‘specified task’ would usually be a specific term of a contract of employment or would be a matter of necessary 

implication [9]. 

 The task must be definite so that there can be no doubt when the task has been completed. 

 A ‘project’ may equate to a ‘task’ but not if the project is the broader employer’s project [11]. 

 Examples of a specified task include an employee engaged to personally develop a piece of software for an employer 

with no software expertise and an employee engaged to undertake concrete finishing on a construction project: [12] 

– [13]. 

15. It is apparent that the subject matter of the contract of employment vis-à-vis the overall activities of the employer will be 

significant in determining whether or not an employee was determined for a specified task. 
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REASONS FOR DECISION 

Introduction 

1 Ms Kathy Upton (Ms Upton) was employed as a casual employee by Indi Blue Pty Ltd (‘the Company’) from 25 September 

2015 until 24 September 2016. She claims $6,856.56 from the Company for the Saturdays and Sundays that she worked, 

alleging that she has been underpaid compared to her minimum entitlements at a level 2 classification under the Clerks – 

Private Sector Award 2010 [MA000002] (‘the Clerks Modern Award’). 

2 The Company disputes the claim. The Company argues that the General Retail Industry Award 2010 [MA000004] (‘the Retail 

Modern Award’) applies to Ms Upton and her entitlement is at a level 1 classification, with the result that Ms Upton is entitled 

to a payment of $2,411.72 for the Saturdays and Sundays that she worked. Alternatively, the Company submits that if the 

Clerks Modern Award applies to Ms Upton, her entitlement is in the amount of $3,352.35 on the basis of a level 1 

classification. 

3 Three issues arise. 3 Firstly, I must determine whether the relevant award is the Clerks Modern Award or the Retail Modern 

Award. In Schedule 1 of this decision I have set out relevant extracts of the Retail Modern Award. For the reasons set out 

below, I conclude that the Retail Modern Award covers and applies to Ms Upton’s employment by the Company. Secondly, I 

must determine the appropriate classification of Ms Upton under the Retail Modern Award. For the reasons set out below, I 

conclude that the appropriate classification is ‘Retail Employee Level 4’. Thirdly, I must determine the payment to which Ms 

Upton is entitled given the hours and days that she worked and given the terms of the award concerning the hourly rate of 

casual employees at level 4 (clauses 13, 17) and penalty payments for Saturday and Sunday work (clause 29.4). For the reasons 

set out below, I conclude that Ms Upton is entitled to a payment of $3,757.01. 

4 Any contravention of a term of the Clerks Modern Award or the Retail Modern Award is a contravention of a ‘civil penalty 

provision’ of the Fair Work Act 2009 (the FW Act): see s 45 and s 539. Ms Upton, being a casual employee of the Company, is 

a ‘national system employee’ as defined in the FW Act: s 13. The Company, being a ‘corporation to which paragraph 51(XX) 

of the Constitution applies’ is a ‘national systems employer’ as defined in the FW Act: s 14. The Industrial Magistrates Court 

of Western Australia (the Court) is an ‘eligible state or territory court’ for the purposes of the FW Act: see s 12. Where the 

Court is satisfied that there has been a contravention of a civil penalty provision, the Court may make orders for an employer to 

pay to an employee an amount that the employer was required to pay under a modern award: FW Act, s 545(3)(a). Ms Upton 

has elected to use the Small Claim procedure provided for in s 548 of the FW Act. In Small Claims proceedings the Court is 

not bound by any rules of evidence or procedure and may act in an informal manner and without regard to legal forms and 

technicalities. Although the Court is not bound by rules of evidence, it remains necessary for Ms Upton to prove her claim on 

the balance of probabilities and the Court will only act on evidence having rational probative force: McShane v Image 

Bollards Pty Ltd [2011] FMCA 215 [7]. 

The Business of the Company and the Duties of Ms Upton 

5 It is necessary to make findings on the business of the Company and the role performed by Ms Upton in that business for the 

purpose of identifying the relevant award and determining the appropriate classification of Ms Upton’s position within that 

award. 

6 The Company conducts business under the name ‘Naturaliste Charters’. Customers of the Company undertake boat trips 

operated by the Company. The trips were marketed as eco-tours, sunset tours, whale watching tours, fishing tours, killer whale 

expeditions, etc. Customers typically paid $80 to undertake a tour. Customer bookings are placed directly by the customer 

using the Company website, by telephone to an employee of the Company or via an agent (such as a visitor centre). The 

Company has premises in a commercial precinct in Dunsborough (‘the Premises’). The boat trips operate from a different 

                                                                 

3 This case raises issues similar to a case in which I delivered a judgment on 20 April 2017: Zeeb v Kalhaven Holdings Pty Ltd 

[2017] WAIRC 00222. It has been convenient for me to follow a similar format of my judgment in Zeeb and to adopt the same or 

similar language when speaking about identical issues. I have obviously given separate consideration to the facts raised by the 

evidence in this case.  
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(waterfront) location. The Premises consist of two rooms, namely a kitchen and an open area. The open area contains two 

desks, behind which are cupboards and office equipment. In layout and appearance, the open area resembles a retail outlet of a 

travel agency. In front of the desks is an area in which customers may browse information pamphlets on one wall, or sit on one 

of two lounges, or peruse (with a view to purchase) stock in the form of ‘souvenir’ t-shirts, caps, stubby holders, etc.  

7 Ms Upton’s role when working at the Premises was to do whatever was necessary to process customer booking and payments 

for the boat trips. This included:  

 Opening and closing the Premises;  

 Operating computer software (‘bookeasy’) to book customers on tours; 

 Uploading material onto the Company website and the Company Facebook site; 

 Exchanging emails with customers; 

 Operating the Company filing and invoicing system; 

 Liaising as necessary with agents including visitor centres, accommodation providers, etc.; 

 Responding to internet, telephone and ‘in person’ customer enquiries regarding tours operated by the Company and 

processing transactions arising from bookings, cancellations etc; 

 Processing of financial transactions (using EFTPOS, credit card, bank facilities), the sale of products available from 

the Premises (t-shirt, souvenirs, etc.); 

 Liaising with employees of the Company who were conducting the boat trips as necessary (passenger numbers, etc.).  

When working on the weekend Ms Upton undertook the above functions alone. When working on a week day Ms Upton 

undertook these functions in conjunction with an office manager employed by the Company. 

8 During her interview by representatives of the Company (Alison Cross (Ms Cross) and the office manager, Coral) for the 

advertised position of ‘weekend receptionist’, reference was made to Ms Upton’s previous work experience as a receptionist 

and her skills in word processing, email, correspondence and to her being able to work without supervision.  

9 Ms Upton commenced work on 25 September 2015. At the end of that day Ms Cross, on behalf of the Company, sent an email 

to Ms Upton including the following: 

Now your rate of pay – i was thinking of having you on a slightly higher weekend rate and a slightly lower weekday rate 

when you do any weekday work for us.  

However if you are happy with it i can put you on a flat rate, which is what most of our staff are on. 

We would like to start you on a flat rate of $25.00 per hour – this rate is in between the two other rates of pay. 

10 The following day Ms Upton replied by email stating: 

Yes, let’s just make everyone’s life simpler and keep the same rate of pay per hour – whether its a week day or weekend. 

That’s fine by me. Yay! 

11 Ms Upton gave evidence that this exchange of emails occurred after she had had a conversation during her interview when she 

was informed that all employees of the Company were paid ‘above award rates’. Ms Upton was not cross-examined on this 

evidence. I am satisfied as to the accuracy of Ms Upton’s evidence on this point.  

12 It is apparent that the exchange of communications culminating in the agreed rate of $25 per hour does not meet the formal 

requirements of an agreement to vary an award as set out in the Retail Modern Award (clause 7) or the Clerks Modern Award 

(clause 7). The relevant award rate prevails over the agreed rate of $25 per hour. 

Award Coverage and Classification of Ms Upton 

13 Ms Upton contends that her employment was covered by the Clerks Modern Award. Clause 4.1 of the Clerks Modern Award 

provides for the coverage of ‘employers in the private sector throughout Australia with respect to their employees engaged 

wholly or principally in clerical work, including administrative duties of a clerical nature.’ Clause 3.1 defines ‘clerical work’. 

The definition includes ‘recording, typing, calculating, invoicing, billing, charging, checking, receiving and answering calls, 

cash handling, operating a telephone switchboard and attending a reception desk’. 

14 The Company contends that the Retail Modern Award covers Ms Upton. Clause 4.1 of the Retail Modern Award provides for 

the coverage of ‘employers in the general retail industry and their employees in the classifications’ as listed in clause 16 of the 

award. Schedule B provides for the classification of an employee in to one of the eight levels, dependant upon the functions 

that the employee performs ‘at a retail establishment’ (my emphasis). Clause 3.1 defines ‘general retail industry’ to mean the 

‘sale or hire of goods or services to final customers for personal, household or business consumption.’ 

15 The starting point to determine award coverage are the words of the award itself. More specifically, it is ‘the objective meaning 

of the words used (in the relevant award) bearing in mind the context in which they appear and the purpose they were intended 

to serve’: Transport Workers Union of Australia v Coles Supermarkets Australia Pty Ltd [2004] FCAFC 148 [22] (Siopis, 

Buchanan and Flick JJ). Clause 4.1 of the Clerks Modern Award provides that ‘the Clerks Modern Award does not cover an 

employer bound by a Modern Award that contains clerical classifications’. The Retail Modern Award contains clerical 

classifications (see Schedule B). The Retail Modern Award provides that the functions of retail employees at levels 1, 4 and 6 

are expressed, respectively, to include ‘Clerical Assistance functions Level 1’, ‘Clerical Officer Level 2’ and ‘Clerical Officer 

Level 3’. The Retail Modern Award sets out the ‘typical duties and skills’ of those ‘clerical’ employees who work at a retail 

establishment. Put simply, if the Company is covered by the Retail Modern Award and Ms Upton’s role falls within a clerical 

classification in the Retail Modern Award, the effect of clause 4.1 of the Clerks Modern Award is to give priority to the Retail 

Modern Award. 
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16 It is apparent from my summary of the facts above that the Company sells boat trips to customers for their personal 

consumption. There is no reason why the sale of services of the nature of a boat trip does not fall within the ordinary meaning 

of ‘general retail industry’ as defined in the Retail Modern Award. It is also apparent from my findings above that the 

Company operations are divided between the boat (or boats) which deliver the tours and the Premises (in Dunsborough) which 

is the ‘administrative centre’ of the Company’s operations. The Premises is the place from which employees of the Company 

engage in the necessary communications (electronic, telephone, written, etc.) with customers of the Company. It is the place 

where employees of the Company receive or initiate communications necessary for each customer booking for a tour to occur. 

This fact is sufficient, in my view, to characterise the Premises as a ‘retail establishment’ of the Company. 

17 It follows from my conclusions that the Company is in a ‘general retail industry’ and that any clerical functions being 

performed by Ms Upton were being performed at ‘a retail establishment’ of the Company that the Retail Modern Award covers 

the Company and Ms Upton. 

18 My conclusion that the Retail Modern Award covers Ms Upton and the Company is consistent with the reasoning of the Fair 

Work Commission in an appeal in Mr David Joseph v Amandon Pty Ltd T/A World Business Travel [2013] FWCFB 8539. In 

that case, the employer operated a corporate travel consultant business. The employee worked as a ‘travel agent’ in the 

business. Relevantly, the Commission stated: 

In our view the work of a travel consultancy in selling and making travel bookings on behalf of clients falls within the 

description of the retail industry because it involves selling goods and services to final consumers for personal or 

business consumption. Further we are of the view that the broad classifications in that award extend to the travel 

consultants…and a person required to perform similar duties…we are also of the view that the (Clerks Modern Award) 

covers the substantial clerical nature of work of travel consultants…, although the most appropriate award to the 

business of the employer is the Retail Modern Award because of the nature of the employer’s business and the priority 

given to the Retail Modern Award in the coverage of the Clerks Modern Award [28]. 

19 The Retail Modern Award states that the classification of an employee ‘must be according to the skill level required to be 

exercised by the employee in order to carry out the principle functions of the employment as determined by the employer’ 

(clause 16.2). It is necessary to focus on the skills, duties and tasks required to successfully carry out the role that the Company 

expected. 

20 The following principles, drawn from decided cases, are relevant to determining the appropriate classification of Ms Upton’s 

position: 

 ‘Where the particular issue is whether the employee is engaged in a particular classification or class of work, 

the court takes a practical approach and will consider the aspect of the employee’s employment which is the 

principle or major or substantial aspect.’ 

Fair Work Ombudsman v Complete Windscreens (SA) Pty Ltd [2016] FCCA 621 [27]; Director of Fair Work 

Building Industry Inspectorate v Linkhill Pty Ltd (No7) [2013] FCCA 1097; Logan v Otis Elevator Company, 

Moore J, [1997] IRCA 200 (20 June 1997). 

 Determining the major or substantial aspect of an employee’s employment is ‘not merely a matter of 

quantifying the time spent on the various elements of work performed…; the quality of the different types of 

work done is also a relevant consideration’. 

Ware v O’Donnell Griffin (Television Services) Pty Ltd [1971] AR (NSW) 18. 

21 The Company contends that the appropriate classification of Ms Upton’s position is at the level of ‘Retail Employee Level 1’. 

My view is that a comparison of the tasks performed by Ms Upton (described above) , with the list of indicative skills and 

duties set out in Schedule B suggests that the appropriate classification of Ms Upton’s position was at the level of ‘Retail 

Employee Level 4’. 

22 The function of sale of a product (e.g. a boat trip), appears as the duty of a level 1 employee. However, the same ‘sale’ function 

is repeated for each higher level (level 2, 3, 4, etc.) and the role performed by Ms Upton is more accurately and more 

particularly captured by the description of the characteristics, duties and skills that appear for a Level 4 employee at paragraph 

B.4.4 (that is a Clerical Officer Level 2). The following matters are particularly significant to me in reaching this conclusion: 

 Clause B.4.4 provides that a level 4 employee is expected to have the capacity to work independently ‘under 

general direction’ and are ‘responsible and accountable for their own work’. This aptly describes the position of 

Ms Upton, particularly on weekends when she worked alone. 

 A number of the ‘typical duties and skills’ listed for a level 4 employee at clause B.4.5 correspond closely to 

the actual duties and skills of Ms Upton. I refer particularly to: ‘reception duties, operation of computerised 

equipment, Word processing, maintenance of records including processing and recording relating to invoices, 

providing general advice and information on the organisation’s product and services e.g. front 

counter/telephone’. 

 Compared to the text of the classification of a level 4 employee, the role performed by Ms Upton does not fit as 

comfortably in the text of the classification of any other retail employee. Of significance to me is the absence of 

reference in level 1, 2 and 3 employees to the necessity to use computer systems. Ms Upton spent a significant 

proportion of her working time operating the ‘bookeasy’ software system. 

23 An argument might be made for appropriate classification of Ms Upton’s position of level 5 or level 6. However, I note that 

there is no evidence of Ms Upton having to perform any specialised or non-routine tasks. I also note that Ms Upton’s functions 

and tasks did not significantly change from the commencement of her employment until the end of her employment. I have 
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reached the view that the principle or major role that she performed is more aptly captured by ‘Level 4’ than by ‘Level 5’ or 

‘Level 6’. 

Ms Upton’s Entitlements as a Retail Employee Level 4 

24 Ms Upton’s first day of employment was 25 September 2015. Her last day of employment was 24 September 2016. Between 

those two days she worked on the days and for the hours requested by the Company, including on Saturdays and Sundays. She 

commenced work at 8:00 am and she finished work between 2:00 pm and 5:30 pm. She did not work any public holidays 

during that period. In accordance with the arrangement noted above, the Company paid Ms Upton $25 per hour for each hour 

that she worked. The parties have agreed that a document annexed to the claim filed by Ms Upton (exhibit 1) is an accurate 

statement of the hours worked and the amount paid by the Company to Ms Upton. That document identifies the hours worked 

Monday to Friday, Saturdays and Sundays and the amount paid to Ms Upton for each fortnight during the period that she 

worked for the Company. 

25 It follows from my conclusion that the Retail Modern Award applies to the parties and that Ms Upton’s entitlements will be 

determined as provided in that award as a Retail Employee Level 4. The Retail Modern Award provides for: 

 Minimum weekly wages as set out in clause 17. The weekly wage can be divided by 38 to calculate a minimum 

hourly rate. The minimum hourly rate of a Retail Employee Level 4 under the Retail Modern Award was as 

follows:  

i. from 1 July 2015 $20.13 per hour 

ii. from 1 July 2016 $20.61 per hour 

 Casual loading as set out in clause 13. Clause 13.2 provides that ‘a casual employee will be paid, both the 

hourly rate payable to a full-time employee and an additional 25% of the ordinary hourly rate for a full-time 

employee’. That is: 

i. from 1 July 2015 $25.16 

ii. from 1 July 2016 $25.76 

 Penalty payments for Saturday work and Sunday work calculated in accordance with clause 29.4. Clause 29.4 

provides for ‘a casual employee to be paid an additional 10% for work performed on a Saturday between 

7:00 am and 6:00 pm’. It also provides for ‘a penalty payment of an additional 100% loading will apply for all 

hours worked on a Sunday. This penalty payment will also apply to casual employees instead of the (25%) 

casual loading’. That is: 

i. from 1 July 2015 $27.18 per hour for Saturday work and $40.26 per hour for Sunday work 

ii. from 1 July 2016 $27.82 per hour for Saturday work and $41.22 per hour for Sunday work 

Calculations 

26 I have prepared a table (below) in which I have compared, on the one hand, the amount paid to her by the Company for the 

hours worked by her on Saturdays (i.e. $25 per hour) and Sundays (i.e. $25 per hour) and, on the other hand, Ms Upton’s 

entitlement on the basis of the Retail Modern Award at a level 4 classification . 

 Hours Worked Paid by 

Company 

Award Entitlement Underpayment 

Saturdays 

25/9/15 - 26/6/16 

221.5 hrs 5,537.5 

(at $25 ph) 

6,020.37 

(at $27.18 ph) 

482.87 

Sundays  

25/9/15 - 26/6/16 

158 hrs 3,950 

(at $25 ph) 

6,361.08 

(at $40.26 ph) 

2,411.08 

Saturdays 

25/9/15 - 26/6/16 

64.3 hrs 1,607.5 

(at $25 ph) 

1,788.82 

(at $27.82 ph) 

181.82 

Sundays  

25/9/15 - 26/6/16 

42 hrs 1,050 

(at $25 ph) 

1,731.24 

(at $41.22 ph) 

681.24 

Total 485.8 hrs $12,145 $15,902.01 $3,757.01 

27 It is apparent from the table above that Ms Upton was entitled to a total payment of $15,902.01 under the Retail Modern 

Award for the hours that she worked on Saturdays and Sundays and that she was paid a total of $12,145 (485.8 hours work at 

$25 per hour). The difference between these figures is the amount that Ms Upton was underpaid by the Company, that is 

$3,757.01. 

28 The discrepancy between my finding and the amount  claimed by Ms Upton ($6,856.56 or $5,331.37 per her letter of demand) 

is largely, if not wholly, explained by my finding that the Retail Modern Award is applicable. The percentage uplift for penalty 

rates is lower under the Retail Modern Award (10% on Saturdays and 100% of non-casual rate on Sundays) compared to the 

Clerks Modern Award (25% on Saturdays and 200% on Sundays). 

29 The discrepancy between my findings and the amount admitted by the Company ($2,411.72) is wholly explained by my 

finding that the relevant classification of the role of Ms Upton was a level 4 employee and not, as the Company submitted, a 

level 1 employee.  
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Conclusion 

30 In the result, I am satisfied that Ms Upton and the Company were covered by the Retail Modern Award and that her 

appropriate level of classification was ‘Retail Employee Level 4’. When applied to the hours worked by Ms Upton, and given 

the terms of the award concerning minimum weekly wages, casual loading and penalties, my finding is that Ms Upton was 

underpaid by the Company in the amount of $3,757.01. 

31 Section 547(1)(2) of the FW Act provides, in effect, that when making an order that an employer pay an amount to an 

employee the court ‘must, on application, include an amount of interest on the sum ordered unless good cause is shown to the 

contrary’. I will hear from the parties. If an application is made and an order is made (at the usual interest rate of 6% per 

annum) calculated from 24 September 2016 until judgment (330 days). The interest payable on $3,757.01 is 61 cents over 330 

days would result the total of interest payable as $201.30.  

M. FLYNN 

INDUSTRIAL MAGISTRATE 

Schedule 1: General Retail Industry Award 2010 [MA000004] 

1. Definitions and interpretation 

[Varied by PR992088, PR992124, PR992724, PR994449, PR997207, PR997772, PR503607, PR540640, PR544243, PR545959] 

1.1 In this award, unless the contrary intention appears: 

[Definition of Act substituted by PR994449 from 01Jan10] 

Act means the Fair Work Act 2009 (Cth) 

[Definition of adult apprentice inserted by PR544243 ppc 01Jan14] 

adult apprentice means an apprentice who is 21 years of age or over at the commencement of their apprenticeship 

[Definition of agreement-based transitional instrument inserted by PR994449 from 01Jan10] 

agreement-based transitional instrument has the meaning in the Fair Work (Transitional Provisions and 

Consequential Amendments) Act 2009 (Cth) 

[Definition of award-based transitional instrument inserted by PR994449 from 01Jan10] 

award-based transitional instrument has the meaning in the Fair Work (Transitional Provisions and Consequential 

Amendments) Act 2009 (Cth) 

[Definition of Commission deleted by PR994449 from 01Jan10] 

community pharmacy means any business conducted by the employer in premises: 

(i) that are registered under the relevant State or Territory legislation for the regulation of pharmacies; or 

(ii) are located in a State or Territory where no legislation operates to provide for the registration of pharmacies; 

and 

 that are established either in whole or in part for the compounding or dispensing of prescriptions or vending any 

medicines or drugs; and 

 where other goods may be sold by retail 

[Definition of default fund employee inserted by PR545959 ppc 01Jan14] 

default fund employee means an employee who has no chosen fund within the meaning of the Superannuation 

Guarantee (Administration) Act 1992 (Cth) 

[Definition of defined benefit member inserted by PR545959 ppc 01Jan14] 

defined benefit member has the meaning given by the Superannuation Guarantee (Administration) Act 1992 (Cth) 

[Definition of Division 2B State award inserted by PR503607 ppc 01Jan11] 

Division 2B State award has the meaning in Schedule 3A of the Fair Work (Transitional Provisions and 

Consequential Amendments) Act 2009 (Cth) 

[Definition of Division 2B State employment agreement inserted by PR503607 ppc 01Jan11] 

Division 2B State employment agreement has the meaning in Schedule 3A of the Fair Work (Transitional Provisions 

and Consequential Amendments) Act 2009 (Cth) 

[Definition of employee substituted by PR994449, PR997772 from 01Jan10] 

employee means national system employee within the meaning of the Act 

[Definition of employer substituted by PR994449, PR997772 from 01Jan10] 

employer means national system employer within the meaning of the Act 

[Definition of enterprise award deleted by PR994449 from 01Jan10] 

[Definition of enterprise award-based instrument inserted by PR994449 from 01Jan10] 

enterprise award-based instrument has the meaning in the Fair Work (Transitional Provisions and Consequential 

Amendments) Act 2009 (Cth) 

http://www.fwc.gov.au/alldocuments/PR992088.htm
http://www.fwc.gov.au/alldocuments/PR992124.htm
http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR997207.htm
http://www.fwc.gov.au/awardsandorders/html/PR997772.htm
http://www.fwc.gov.au/awardsandorders/html/PR503607.htm
http://www.fwc.gov.au/awardsandorders/html/PR540640.htm
http://www.fwc.gov.au/awardsandorders/html/PR544243.htm
http://www.fwc.gov.au/awardsandorders/html/PR545959.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR544243.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR545959.htm
http://www.fwc.gov.au/awardsandorders/html/PR545959.htm
http://www.fwa.gov.au/awardsandorders/html/PR503607.htm
http://www.fwc.gov.au/awardsandorders/html/PR503607.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR997772.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR997772.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
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[Definition of exempt public sector superannuation scheme inserted by PR545959 ppc 01Jan14] 

exempt public sector superannuation scheme has the meaning given by the Superannuation Industry (Supervision) 

Act 1993 (Cth) 

fast food operations means taking orders for and/or preparation and/or sale and/or delivery of:  

 meals, snacks and/or beverages, which are sold to the public primarily to be consumed away from the point of sale; 

and/or 

 take away foods and beverages packaged sold or served in such a manner as to allow their being taken from the point 

of sale to be consumed elsewhere should the customer so decide; and/or 

 food and/or beverages in food courts and/or in shopping centres and/or in retail complexes, excluding coffee shops, 

cafes, bars and restaurants providing primarily a sit down service inside the catering establishment 

[Definition of general retail industry varied by PR992724 ppc 29Jan10, PR997207 from 01Jan10, PR540640 ppc 23Aug13] 

general retail industry means the sale or hire of goods or services to final consumers for personal, household or 

business consumption including: 

 food retailing, supermarkets, grocery stores; 

 department stores, clothing and soft goods retailing; 

 furniture, houseware and appliance retailing; 

 recreational goods retailing; 

 personal and household goods retailing; 

 household equipment repair services; 

 bakery shops, where the predominant activity is baking products for sale on the premises; 

and includes: 

 customer information and assistance provided by shopping centres or retail complexes; 

 labour hire employees engaged to perform work otherwise covered by this award; and 

 newspaper delivery drivers employed by a newsagent, 

but does not include: 

 community pharmacies; 

 pharmacies in hospitals and institutions providing an in-patient service; 

 hair and beauty establishments;  

 hair and beauty work undertaken in the theatrical, amusement and entertainment industries; 

 stand-alone butcher shops; 

 stand-alone nurseries; 

 retail activities conducted from a manufacturing or processing establishment other than seafood processing 

establishment; 

 clerical functions performed away from the retail establishment; 

 warehousing and distribution; 

 motor vehicle retailing and motor vehicle fuel and parts retailing; 

 fast food operations; 

 restaurants, cafes, hotels and motels; or 

 building, construction, installation, repair and maintenance contractors engaged to perform work at a retail 

establishment 

[Definition of MySuper product inserted by PR545959 ppc 01Jan14] 

MySuper product has the meaning given by the Superannuation Industry (Supervision) Act 1993 (Cth) 

[Definition of NAPSA deleted by PR994449 from 01Jan10] 

[Definition of NES substituted by PR994449 from 01Jan10] 

NES means the National Employment Standards as contained in sections 59 to 131 of the Fair Work Act 2009 (Cth) 

[Definition of on-hire inserted by PR994449 from 01Jan10] 

on-hire means the on-hire of an employee by their employer to a client, where such employee works under the general 

guidance and instruction of the client or a representative of the client 

http://www.fwc.gov.au/awardsandorders/html/PR545959.htm
http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
http://www.fwc.gov.au/awardsandorders/html/PR997207.htm
http://www.fwc.gov.au/awardsandorders/html/PR540640.htm
http://www.fwc.gov.au/awardsandorders/html/PR545959.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardmod/download/nes.pdf
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
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[Definition of shop with Departments/Sections inserted by PR992724 ppc 29Jan10] 

Shop with Departments/Sections means any shop which has clearly distinguishable Departments or Sections. A 

department or Section will have a dedicated Department or Section Manager and at least 3 subordinate employees who 

work solely or predominantly in that section 

standard rate means the minimum weekly wage for a Retail Employee Level 4 in clause Error! Reference source not 

found.—Error! Reference source not found.. Where an allowance is provided for on an hourly basis, a reference to 

standard rate means 1/38th of the weekly wage referred to above 

[Definition of transitional minimum wage instrument inserted by PR994449 from 01Jan10] 

transitional minimum wage instrument has the meaning in the Fair Work (Transitional Provisions and 

Consequential Amendments) Act 2009 (Cth) 

video shop means any business conducted by the employer in premises where the primary function is the hire of videos, 

DVDs or electronic games to the public 

1.2 Where this award refers to a condition of employment provided for in the NES, the NES definition applies.  

2. Coverage 

[Varied by PR994449] 

[4.1 substituted by PR994449 from 01Jan10] 

2.1 This industry award covers employers throughout Australia in the general retail industry and their employees in the 

classifications listed in clause 16—Classifications to the exclusion of any other modern award. The award does not 

cover employers covered by the following awards: 

 the Fast Food Industry Award 2010; 

 the Meat Industry Award 2010; 

 the Hair and Beauty Industry Award 2010; or  

 the Pharmacy Industry Award 2010.  

2.2 The award does not cover an employee excluded from award coverage by the Act. 

[4.3 substituted by PR994449 from 01Jan10] 

2.3 The award does not cover employees who are covered by a modern enterprise award, or an enterprise instrument 

(within the meaning of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth)), or 

employers in relation to those employees. 

[New 4.4 inserted by PR994449 from 01Jan10] 

2.4 The award does not cover employees who are covered by a State reference public sector modern award, or a State 

reference public sector transitional award (within the meaning of the Fair Work (Transitional Provisions and 

Consequential Amendments) Act 2009 (Cth)), or employers in relation to those employees. 

[4.5 inserted by PR994449 from 01Jan10] 

2.5 This award covers any employer which supplies labour on an on-hire basis in the industry set out in clause 2.1 in 

respect of on-hire employees in classifications covered by this award, and those on-hire employees, while engaged in 

the performance of work for a business in that industry. This subclause operates subject to the exclusions from coverage 

in this award. 

[4.6 inserted by PR994449 from 01Jan10] 

2.6 This award covers employers which provide group training services for apprentices and/or trainees engaged in the 

industry and/or parts of industry set out at clause 2.1 and those apprentices and/or trainees engaged by a group training 

service hosted by a company to perform work at a location where the activities described herein are being performed. 

This subclause operates subject to the exclusions from coverage in this award. 

[4.4 renumbered as 4.7 by PR994449 from 01Jan10] 

2.7 Where an employer is covered by more than one award, an employee of that employer is covered by the award 

classification which is most appropriate to the work performed by the employee and to the environment in which the 

employee normally performs the work. 

NOTE: Where there is no classification for a particular employee in this award it is possible that the employer and that 

employee are covered by an award with occupational coverage. 

Part 3—Types of Employment and Termination of Employment 

10. Employment categories 

10.1 Employees under this award will be employed in one of the following categories: 

 full-time employees; 

 part-time employees; or 

 casual employees. 

http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
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10.2 At the time of engagement an employer will inform each employee of the terms of their engagement and, in particular, 

whether they are to be full-time, part-time or casual. 

13. Casual employees 

[13—Casual employment renamed as 13—Casual employees by PR994449 from 01Jan10; varied by PR510566, PR540640] 

13.1 A casual employee is an employee engaged as such. 

[13.2 substituted by PR540640 ppc 23Aug13] 

13.2 A casual employee will be paid both the hourly rate payable to a full-time employee and an additional 25% of the 

ordinary hourly rate for a full-time employee. 

13.3 Casual employees will be paid at the termination of each engagement or weekly or fortnightly in accordance with pay 

arrangements for full-time and part-time employees. 

[Varied by PR510566 ppc 01Oct11] 

13.4 The minimum daily engagement of a casual is three hours, provided that the minimum engagement period for an 

employee will be one hour and 30 minutes if all of the following circumstances apply: 

(a) the employee is a full-time secondary school student; and 

(b) the employee is engaged to work between the hours of 3.00 pm and 6.30 pm on a day which they are required to 

attend school; and 

(c) the employee agrees to work, and a parent or guardian of the employee agrees to allow the employee to work, a 

shorter period than three hours; and 

(d) employment for a longer period than the period of the engagement is not possible either because of the 

operational requirements of the employer or the unavailability of the employee. 

Part 4—Classifications and Wage Rates 

16. Classifications 

[Varied by PR988390] 

16.1 All employees covered by this award must be classified according to the structure set out in Schedule B—

Classifications. Employers must advise their employees in writing of their classification and of any changes to their 

classification. 

16.2 The classification by the employer must be according to the skill level or levels required to be exercised by the 

employee in order to carry out the principal functions of the employment as determined by the employer. 

29. Overtime and penalties 

29.4 Penalty payments 

(a) Evening work Monday to Friday  

A penalty payment of an additional 25% will apply for ordinary hours worked after 6.00 pm. This does not 

apply to casuals. 

(b) Saturday work  

[29.4(b) substituted by PR540640 ppc 23Aug13] 

A penalty payment of an additional 25% will apply for ordinary hours worked on a Saturday for full-time and 

part-time employees. A casual employee must be paid an additional 10% for work performed on a Saturday 

between 7.00 am and 6.00 pm. 

(c) Sunday work 

[28.4(c) varied by PR992724; 29.4(c) substituted by PR593953 ppc 01Jul17] 

(i) From 1 July 2017 to 30 June 2018 

A penalty payment of an additional 95% loading will apply for all hours worked by a full-time or part-

time employee on a Sunday. A penalty payment of an additional 95% loading will apply for all hours 

worked by a casual employee on a Sunday (inclusive of the casual loading). 

(ii) From 1 July 2018 to 30 June 2019 

A penalty payment of an additional 80% loading will apply for all hours worked by a full-time or part-

time employee on a Sunday. A penalty payment of an additional 85% loading will apply for all hours 

worked by a casual employee on a Sunday (inclusive of the casual loading). 

(iii) From 1 July 2019 to 30 June 2020 

A penalty payment of an additional 65% loading will apply for all hours worked by a full-time or part-

time employee on a Sunday. A penalty payment of an additional 75% loading will apply for all hours 

worked by a casual employee on a Sunday (inclusive of the casual loading). 

http://www.fwc.gov.au/awardsandorders/html/PR994449.htm
http://www.fwc.gov.au/awardsandorders/html/PR510566.htm
http://www.fwc.gov.au/awardsandorders/html/PR540640.htm
http://www.fwc.gov.au/awardsandorders/html/PR540640.htm
http://www.fwc.gov.au/awardsandorders/html/PR510566.htm
http://www.fwc.gov.au/awardsandorders/html/PR988390.htm
http://www.fwc.gov.au/awardsandorders/html/PR540640.htm
http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
http://www.fwc.gov.au/documents/awardsandorders/html/pr593953.htm
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(iv) From 1 July 2020 

A penalty payment of an additional 50% loading will apply for all hours worked by a full-time or part-

time employee on a Sunday. A penalty payment of an additional 75% loading will apply for all hours 

worked by a casual employee on a Sunday (inclusive of the casual loading).  

(d) Public holidays 

[29.4(d) substituted by PR539248 ppc 01Aug13] 

[29.4(d)(i) substituted by PR593953 ppc 01Jul17] 

(i) Work on a public holiday must be compensated by payment of an additional 125% for all hours worked 

by a full-time or part-time employee. A penalty payment of an additional 150% will apply for all hours 

worked by a casual employee (inclusive of the casual loading). 

(ii) Provided that by mutual agreement of the employee and the employer, the employee (other than a 

casual) may be compensated for a particular public holiday by either: 

(A) An equivalent day or equivalent time off instead without loss of pay. The time off must be taken 

within four weeks of the public holiday occurring, or it shall be paid out; or 

(B) An additional day or equivalent time as annual leave. 

(iii) The employee and employer are entitled to a fresh choice of payment or time off by agreement on each 

occasion work is performed on a public holiday. 

(iv) If no agreement can be reached on the method of compensation, the default arrangement shall be as per 

clause 29.4(d)(i). 

Schedule B—Classifications 

[Sched B varied by PR988390, PR992724, PR540640] 

B.1 Retail Employee Level 1  

B.1.1 An employee performing one or more of the following functions at a retail establishment: 

 the receiving and preparation for sale and or display of goods in or about any shop; 

 the pre-packing or packing, weighing, assembling, pricing or preparing of goods or provisions or produce for sale; 

 the display, shelf filling, replenishing or any other method of exposure or presentation for sale of goods; 

 the sale or hire of goods by any means; 

 the receiving, arranging or making payment by any means; 

 the recording by any means of a sale or sales; 

 the wrapping or packing of goods for despatch and the despatch of goods; 

 the delivery of goods; 

 window dressing and merchandising; 

 loss prevention; 

 demonstration of goods for sale; 

 the provision of information, advice and assistance to customers; 

 the receipt, preparation, packing of goods for repair or replacement and the minor repair of goods; 

 all directly employed persons engaged in retail stores in cleaning, store greeting, security, lift attending, store 

cafeterias and food services; 

 Clerical Assistants functions Level 1; or 

 work which is incidental to or in connection with any of the above. 

B.1.2 Retail Employees will undertake duties as directed within the limits of their competence, skills and training including 

incidental cleaning. The cleaning of toilets is not incidental cleaning except in the case of a take away food 

establishment.  

[B.1.3 varied by PR540640 ppc 23Aug13] 

B.1.3 Indicative job titles which are usually within the definition of a Retail Employee Level 1 are: 

 Shop Assistant,  

 Clerical Assistant,  

 Check-out Operator,  

 Store Worker,  

 Reserve Stock Hand,  

 Driver,  

http://www.fwc.gov.au/awardsandorders/html/PR539248.htm
http://www.fwc.gov.au/documents/awardsandorders/html/pr593953.htm
http://www.fwc.gov.au/awardsandorders/html/PR988390.htm
http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
http://www.fwc.gov.au/awardsandorders/html/PR540640.htm
http://www.fwc.gov.au/awardsandorders/html/PR540640.htm
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 Boot/Shoe Repairer (Not Qualified),  

 Window Dresser (Not Qualified),  

 LPO,  

 Photographic Employee,  

 Store Greeter,  

 Assembler,  

 Ticket Writer (Not Qualified),  

 Trolley Collector,  

 Video Hire Worker,  

 Telephone Order Salesperson,  

 Door-to-door Salesperson, or Retail Outdoor Salesperson, and,  

 Demonstrator and/or Merchandiser not elsewhere classified (including a Demonstrator and/or Merchandiser who is 

not a direct employee of the retailer).  

B.1.4 Clerical Assistant means an employee accountable for clerical and office tasks as directed within the skill levels set 

out.  

B.1.5 Employees at this level may include the initial recruit who may have limited relevant experience. Initially work is 

performed under close direction using established practices, procedures and instructions. 

B.1.6 Such employees perform routine clerical and office functions requiring an understanding of clear, straightforward rules 

or procedures and may be required to operate certain office equipment. Problems can usually be solved by reference to 

established practices, procedures and instructions. 

B.1.7 Employees at this level are responsible and accountable for their own work within established routines, methods and 

procedures and the less experienced employee’s work may be subject to checking at all stages. The more experienced 

employee may be required to give assistance to less experienced employees in the same classification. 

B.1.8 Indicative typical duties and skills at this level may include: 

 reception/switchboard, e.g. directing telephone callers to appropriate staff, issuing and receiving standard forms, 

relaying internal information and initial greeting of visitors; 

 maintenance of basic records; 

 filing, collating, photocopying etc; 

 handling or distributing mail including messenger service; 

 recording, matching, checking and batching of accounts, invoices, orders, store requisitions etc; or 

 the operation of keyboard and other allied equipment in order to achieve competency as prescribed in Level 2. 

B.2 Retail Employee Level 2  

B.2.1 An employee performing work at a retail establishment at a higher skill level than a Retail Employee Level 1. 

B.2.2 Indicative job titles which are usually within the definition of a Retail Employee Level 2 include: 

 Forklift Operator,  

 Ride on Equipment Operator. 

B.3 Retail Employee Level 3 

B.3.1 An employee performing work at a retail establishment at a higher level than a Retail Employee Level 2. 

B.3.2 Indicative of the tasks which might be required at this level are the following: 

 Supervisory assistance to a designated section manager or team leader, 

 Opening and closing of premises and associated security, 

 Security of cash, or 

 Fitting of surgical corset. 

B.3.3 Indicative job titles which are usually within the definition of a Retail Employee 3 include: 

 Machine operators, 

 2IC to Dept Manager, 

 Senior Salesperson, 

 Corsetiere, 

 Driver Selling Stock, 
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 Cook (Not Qualified) in a cafeteria, 

 Senior LPO, including an armed LPO, 

 LPO Supervisor, 

 Designated second-in-charge of a section (i.e. senior sales assistant), 

 Designated second-in-charge to a service supervisor, or 

 Person employed alone, with responsibilities for the security and general running of a shop. 

B.4 Retail Employee Level 4 

B.4.1 An employee performing work at a retail establishment at a higher level than a Retail Employee Level 3. 

B.4.2 Indicative of the tasks which might be required at this level are the following: 

 Management of a defined section/department, 

 Supervision of up to 4 sales staff (including self), 

 Stock control, 

 Buying/ordering requiring the exercise of discretion as to price, quantity, quality etc., 

 An employee who is required to utilise the skills of a trades qualification for the majority of the time in a week, or 

 Clerical functions Level 2.  

B.4.3 Indicative job titles which are usually within the definition of a Retail Employee 4 include: 

[B.4.3 varied by PR992724 ppc 29Jan10] 

 An Assistant, Deputy, or 2IC Shop Manager of a shop without Departments, 

 An employee who is required to utilise the skills of a trades qualified person for the majority of the time in a week. 

This includes: Butcher, Baker, Pastry Cook, Florist, 

 An employee who has completed an appropriate trades course or holds an appropriate Certificate III and is required 

to use their qualifications in the course of their work, 

 A Qualified Auto Parts and Accessories Salesperson, 

 A Window Dresser (Cert III or equivalent experience), 

 A Boot/Shoe Repairer (Cert III), 

 A Shiftwork Supervisor, 

 Section/Department manager with up to 2 employees (including self), 

 Service Supervisor of up to 15 employees, 

 Nightfill Supervisor/Leader, 

B.4.4 Clerical Officer Level 2 characteristics: 

 This level caters for the employees who have had sufficient experience and/or training to enable them to carry out 

their assigned duties under general direction. 

 Employees at this level are responsible and accountable for their own work which is performed within established 

guidelines. In some situations detailed instructions may be necessary. This may require the employee to exercise 

limited judgment and initiative within the range of their skills and knowledge. 

 The work of these employees may be subject to final checking and as required progress checking. Such employees 

may be required to check the work and/or provide guidance to other employees at a lower level and/or provide 

assistance to less experienced employees at the same level. 

B.4.5 Indicative typical duties and skills at this level may include: 

 Reception/switchboard duties as in Level 1 and in addition responding to enquiries as appropriate, consistent with the 

acquired knowledge of the organisation’s operations and services, and/or where presentation and use of interpersonal 

skills are a key aspect of the position. 

 Operation of computerised radio/telephone equipment, micro personal computer, printing devices attached to 

personal computer, dictaphone equipment, typewriter.  

 Word processing, e.g. the use of a word processing software package to create, format, edit, correct, print and save 

text documents, e.g. standard correspondence and business documents. 

 Stenographer/person solely employed to take shorthand and to transcribe by means of appropriate keyboard 

equipment. 

 Copy typing and audio typing. 

 Maintenance of records and/or journals including initial processing and recording relating to the following: 

(i) reconciliation of accounts to balance; 

http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
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(ii) incoming/outgoing cheques; 

(iii) invoices; 

(iv) debit/credit items; 

(v) payroll data; 

(vi) petty cash Imprest System; 

(vii) letters etc. 

 Computer application involving use of a software package which may include one or more of the following functions: 

(i) create new files and records; 

(ii) spreadsheet/worksheet; 

(iii) graphics; 

(iv) accounting/payroll file; 

(v) following standard procedures and using existing models/fields of information. 

 Arrange routine travel bookings and itineraries, make appointments. 

 Provide general advice and information on the organisation’s products and services, e.g. front counter/telephone. 

B.5 Retail Employee Level 5 

B.5.1 An employee performing work in or in connection with a retail establishment at a higher level than a Retail Employee 

Level 4. 

B.5.2 Indicative job titles which are usually within the definition of a Retail Employee 5 include: 

 A tradesperson in charge of other tradespersons within a section or department, 

 Service Supervisor (more than 15 employees). 

B.6 Retail Employee Level 6 

B.6.1 An employee performing work in or in connection with a retail establishment at a higher level than a Retail Employee 

Level 5. 

B.6.2 Indicative job titles which are usually within the definition of a Retail Employee 6 include: 

 Section/Department manager with 5 or more employees (including self), 

 Manager/Duty Manager in a shop without Departments/Sections (may be under direction of person not exclusively 

involved in shop management), 

[B.6.2 varied by PR992724 ppc 29Jan10] 

 Assistant or Deputy or 2IC Shop Manager of a shop with Departments/Sections, 

 Clerical Officer Level 3. 

B.6.3 Clerical Officer Level 3 characteristics: 

 Employees at this level have achieved a standard to be able to perform specialised or non-routine tasks or features of 

the work. Employees require only general guidance or direction and there is scope for the exercise of limited 

initiative, discretion and judgment in carrying out their assigned duties. 

 Such employees may be required to give assistance and/or guidance (including guidance in relation to quality of work 

and which may require some allocation of duties) to employees in Levels 1 and 2 and would be able to train such 

employees by means of personal instruction and demonstration. 

B.6.4 Indicative typical duties and skills at this level may include: 

 Prepare cash payment summaries, banking report and bank statements; calculate and maintain wage and salary 

records; follow credit referral procedures; apply purchasing and inventory control requirements; post journals to 

ledger. 

 Provide specialised advice and information on the organisation’s products and services; respond to 

client/public/supplier problems within own functional area utilising a high degree of interpersonal skills. 

 *Apply one or more computer software packages developed for a micro personal computer or a central computer 

resource to either/or: 

(i) create new files and records; 

(ii) maintain computer based records management systems; 

(iii) identify and extract information from internal and external sources;  

(iv) use of advanced word processing/keyboard functions. 

 Arrange travel bookings and itineraries; make appointments; screen telephone calls; respond to invitations; organise 

internal meetings on behalf of executive(s); establish and maintain reference lists/personal contact systems for 

executive(s). 

 Application of specialist terminology/processes in professional offices. 

*NOTE: These typical duties/skills may be either at Level 3 or Level 4 dependent upon the characteristics of that 

particular Level. 

http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
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B.7 Retail Employee Level 7 

B.7.1 An employee performing work in or in connection with a retail establishment at a higher level than a Retail Employee 

Level 6. 

B.7.2 Indicative job titles which are usually within the definition of a Retail Employee Level 7 include: 

 Visual Merchandiser (diploma), 

 Clerical Officer Level 4. 

B.7.3 Clerical Officer Level 4 characteristics: 

 Employees at this level will have achieved a level of organisation or industry specific knowledge sufficient for them 

to give advice and/or information to the organisation and clients in relation to specific areas of their responsibility. 

They would require only limited guidance or direction and would normally report to more senior staff as required. 

Whilst not a pre-requisite, a principal feature of this level is supervision of employees in lower levels in terms of 

responsibility for the allocation of duties, co-ordinating work flow, checking progress, quality of work and resolving 

problems. 

 They exercise initiative, discretion and judgment at times in the performance of their duties. 

 They are able to train employees in Clerical Levels 1–3 by personal instruction and demonstration. 

B.7.4 Indicative typical duties and skills at this level may include: 

 Secretarial/Executive support services which may include the following: maintain executive diary; attend 

executive/organisational meetings and take minutes; establish and/or maintain current working and personal filing 

systems for executive; answer executive correspondence from verbal or handwritten instructions. 

 Able to prepare financial/tax schedules, calculate costings and/or wage and salary requirements; complete 

personnel/payroll data for authorisation; reconciliation of accounts to balance. 

 Advise on/provide information on one or more of the following: 

(i) employment conditions 

(ii) workers compensation procedures and regulations 

(iii) superannuation entitlements, procedures and regulations 

 *Apply one or more computer software packages, developed for a micro personal computer or a central computer 

resource to either/or: 

(i) create new files and records; 

(ii) maintain computer based management systems; 

(iii) identify and extract information from internal and external sources; 

(iv) use of advanced word processing/keyboard functions. 

*NOTE: These typical duties/skills may be either at Level 3 or Level 4 dependent upon the characteristics of that 

particular Level. 

B.8 Retail Employee Level 8 

B.8.1 An employee performing work in or in connection with a retail establishment at a higher level than a Retail Employee 

Level 7. 

B.8.2 A person with a Diploma qualification. 

B.8.3 Indicative job titles which are usually within the definition of a Retail Employee 8 include: 

[B.8.3 varied by PR992724 ppc 29Jan10] 

 A Shop Manager of a shop with Departments/Sections, or 

 Clerical Officer Level 5. 

B.8.4 Clerical Officer Level 5 characteristics: 

 Employees at this level are subject to broad guidance or direction and would report to more senior staff as required. 

 Such employees will typically have worked or studied in a relevant field and will have achieved a standard of 

relevant and/or specialist knowledge and experience sufficient to enable them to advise on a range of activities and 

features and contribute, as required, to the determination of objectives, within the relevant field(s) of their expertise. 

 They are responsible and accountable for their own work and may have delegated responsibility for the work under 

their control or supervision, in terms of, among other things, scheduling workloads, resolving operations problems, 

monitoring the quality of work produced as well as counselling staff for performance as well as work related matters. 

 They would also be able to train and to supervise employees in lower levels by means of personal instruction and 

demonstration. They would also be able to assist in the delivery of training courses. They often exercise initiative, 

discretion and judgment in the performance of their duties. 

 The possession of relevant post secondary qualifications may be appropriate but not essential. 

B.8.5 Indicative typical duties and skills at this level may include: 

 Apply knowledge of organisation’s objectives, performance, projected areas of growth, product trends and general 

industry conditions. 

 Application of computer software packages within either a micropersonal computer or a central computer resource 

including the integration of complex word processing/desktop publishing, text and data documents. 

http://www.fwc.gov.au/awardsandorders/html/PR992724.htm
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 Provide reports for management in any or all of the following areas: 

(i) account/financial 

(ii) staffing 

(iii) legislative requirements 

(iv) other company activities. 

 Administer individual executive salary packages, travel expenses, allowances and company transport; administer 

salary and payroll requirements of the organisation. 

 

CONSTRUCTION INDUSTRY PORTABLE PAID LONG SERVICE 
LEAVE—Matters dealt with— 

2017 WAIRC 00763 

REVIEW OF DECISION OF THE CONSTRUCTION INDUSTRY LSL PAYMENTS BOARD GIVEN ON 27 JULY 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THOMAS ALFRED SMITH 

APPLICANT 

-v- 

THE CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 

CORAM CHIEF COMMISSIONER P E SCOTT 

DATE MONDAY, 28 AUGUST 2017 

FILE NO/S APPL 70 OF 2016 

CITATION NO. 2017 WAIRC 00763 

 

Result Order amended 

Representation (by written correspondence) 

Applicant Ms A Tempest of counsel 

Respondent Ms R Harding of counsel 

 

Order 

WHEREAS this is an application pursuant to s 50 of the Construction Industry Portable Paid Long Service Leave Act 1985 filed on 

16 November 2016; and  

WHEREAS on 2 June 2017, following a Directions hearing, the Commission issued programming orders to facilitate the hearing 

and determination of the matter ([2017] WAIRC 00308; (2017) 97 WAIG 670); and  

WHEREAS on 22 August 2017, the applicant proposed a variation to the programming orders because it had made an offer to the 

respondent to settle the dispute and requested that the respondent be given time to consider the offer before the applicant is required 

to comply with Order 5; and  

WHEREAS on 23 August 2017, the respondent agreed to the applicant's proposed variation and requested some variations of its 

own so that it is not prejudiced and to accommodate witness and instructor availability; and  

WHEREAS the Commission is of the opinion that the proposed orders will assist the parties to reach agreement and are expedient 

for the expeditious and just hearing and determination of the matter.   

NOW THEREFORE, the Commission, pursuant to the powers conferred by the Construction Industry Portable Paid Long Service 

Leave Act 1985 and the Industrial Relations Act 1979, hereby orders:   

1. THAT Order 5, 6 and 9 issued on 2 June 2017 ([2017] WAIRC 00308; (2017) 97 WAIG 670) are withdrawn.   

2. THAT by close of business on 28 August 2017, the applicant is to file and serve: 

(a) any affidavits of evidence and materials that it intends to rely on; 

(b) an outline of submissions; and  

(c) a list of authorities.   

3. THAT by close of business on 7 September 2017, the respondent is to file and serve:   

(a) any affidavits of evidence and materials that it intends to rely on; 

(b) an outline of submissions; and  

(c) a list of authorities.   
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4. THAT by close of business on 14 September 2017, the parties are to file any statement of agreed facts.   

5. THAT the parties have liberty to apply on short notice.   

 (Sgd.)  P E SCOTT, 

[L.S.] Chief Commissioner. 

 
 

2017 WAIRC 00776 

REVIEW OF DECISION OF THE CONSTRUCTION INDUSTRY LSL PAYMENTS BOARD GIVEN ON 27 JULY 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THOMAS ALFRED SMITH 

APPLICANT 

-v- 

THE CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 

CORAM CHIEF COMMISSIONER P E SCOTT 

DATE TUESDAY, 5 SEPTEMBER 2017 

FILE NO/S APPL 70 OF 2016 

CITATION NO. 2017 WAIRC 00776 

 

Result Application dismissed 

 

Order 

WHEREAS this is a referral of a decision by the Construction Industry Long Service Leave Payments Board pursuant to s 50 of the 

Construction Industry Portable Paid Long Service Leave Act 1985; and  

WHEREAS this matter was listed for hearing on 19 September 2017; and  

WHEREAS the applicant filed a Notice of discontinuance on 30 August 2017. 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 

orders: 

THAT this application be, and is hereby dismissed.   

 (Sgd.)  P E SCOTT, 

[L.S.] Chief Commissioner. 

 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 

2017 WAIRC 00366 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2017 WAIRC 00366 

CORAM : CHIEF COMMISSIONER P E SCOTT 

 COMMISSIONER T EMMANUEL 

 COMMISSIONER D J MATTHEWS 

HEARD : WRITTEN SUBMISSIONS 

THURSDAY, 15 JUNE 2017 

TUESDAY, 20 JUNE 2017 

WEDNESDAY, 21 JUNE 2017 

DELIVERED : FRIDAY, 23 JUNE 2017 

FILE NO. : APPL 109 OF 2015 

BETWEEN : SHANE MICHAEL FERGUSON 

Appellant 

AND 

THE COMMISSIONER OF POLICE 

Respondent 
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CatchWords : Removal of police officer - Loss of confidence by Commissioner of Police - Application to 

tender new evidence - Impracticability of removal taken to have always been of no effect 

Legislation : Industrial Relations Act 1979 (WA)  s 23A, s 23A(3), s 23A(4), s 26(1)(a), s 26(1)(b) 

Police Act 1892 (WA)  s 33L, s 33L(1), s 33L(2), s 33L(3), s 33L(3)(b)s 33P, s 33P(1), 

s 33Q, s 33Q(1), s 33Q(4), s 33R, s 33R(3)(b), s 33R(4). s 33R(7), s 33R(8), s 33R(11), 

s 33S, s 33U, s 33U(2), s 33U(3), s 33U(4), s 33U(4)(b), s 33U(5), s 33U(6), s 33U(7), 

s 33U(8) 

     

Result : Application for leave to tender new evidence granted 

Representation: 

Appellant : Ms K Vernon of counsel and with her Mr S Joyce of counsel 

Respondent : Mr N John of counsel and with him Mr D Harrop of counsel 

Solicitors: 

Appellant : Tindall Gask Bentley 

Respondent : State Solicitor’s Office 

 

Reasons for Decision 

BACKGROUND 

1 Prior to the hearing of the substantive appeal in this matter, the Commissioner sought leave to tender new evidence in 

accordance with s 33R of the Police Act 1892 (the Police Act).   

2 The evidence he sought to tender was:   

(1) Three emails from the appellant to the Commissioner dated 6 April 2016, some time after the appellant was 

removed as a member of WA Police; and  

(2) A record or ‘notation’ of communications between police officers and the appellant and his partner on 8 April 

2016 in relation to those emails.   

3 We refused the application to tender new evidence ([2016] WAIRC 00918).  We did so on the basis that:   

38 The conduct complained of by reference to the proposed evidence is not related either to the particular conduct 

alleged in the Notice of Intention to Remove, nor is it of a similar type.  It is communications with the 

Commissioner by email relating to an entirely different matter. 

39 While the conduct the subject of the proposed evidence may relate to the appellant’s conduct and integrity as a 

person, it does not relate to his conduct and integrity as a member of the force because he was not a member at 

the time.   

40 However, it does relate to a former police officer seeking to return to the WA Police and conduct during that 

period when he is seeking to be returned.  It may reflect on his integrity as a person and consequently may 

reflect on the WA Police Force should he be returned to that situation, if he is successful in his appeal.   

4 However, we noted that the new evidence may be relevant to the issue of relief and whether it is practicable to nullify the 

removal, should we uphold the appeal.   

5 In our reasons for decision ([2017] WAIRC 00238), we upheld the appeal, concluding that the decision to take removal action 

was unfair.  The parties were to confer regarding remedy.  They were unable to agree on that matter and it is to be determined.  

In the meantime, the Commissioner seeks to have the new evidence admitted.   

THE PARTIES’ SUBMISSIONS 

The respondent 

6 The Commissioner says that the new evidence is relevant to the issue of the practicability of the removal being of no effect and 

the appellant not being returned to his office within WA Police.   

7 The Commissioner says that the new evidence discloses conduct which:   

(a) brings discredit on WA Police;  

(b) is insubordinate or unbecoming of an erstwhile or future police officer; and  

(c) demonstrates that the appellant lacks integrity.   

8 The Commissioner also draws attention to the recognition within the Police Act of the special relationship of trust between 

himself and police officers, and in respect of Mr Ferguson says that relationship has been irreparably destroyed.   

9 The Commissioner also says that the new evidence suggests that the appellant had resolved to move on from his previous 

career and not return to WA Police, and also touches on the appellant having new employment.  Therefore, the new evidence is 

said to relate to the common sense evaluation of the practicability of the appellant’s return and to the issue of loss and 

mitigation for the purposes of calculation of compensation.   
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The appellant 

10 The appellant says that the new evidence cannot be admitted for the purposes of s 33U, dealing with the removal being taken to 

have been of no effect, impracticability or compensation.  He distinguishes between those sections of the Police Act which 

provide for the hearing of the appeal and those providing for the determination of the appeal.   

11 He says that the provisions for the tendering of new evidence under s 33R are limited to during the hearing of the appeal and 

before the WAIRC has determined the appeal, and provisions for the respondent to revoke the removal action or to reformulate 

the reasons for the removal.   

12 The appellant notes that in AM v Commissioner of Police [2010] WAIRC 00061; (2010) 90 WAIG 283, the WAIRC decided 

that the phrase ‘in determining the appeal’ in s 33Q(4) included the determination of both the question of the harsh, oppressive 

or unfair dismissal and the relief to be ordered, if applicable.  It also found that the requirement for the WAIRC to act in 

accordance with equity, good conscience and the substantial merits of the case without regard to technicalities or legal forms is 

a requirement which argues against a narrow interpretation of s 33U(4), which is that section dealing with the practicability of 

the removal being taken to have been of no effect.   

13 The appellant says that once the WAIRC has made a decision finding that the removal was harsh, oppressive or unfair, s 33Q 

(which deals with the proceedings on appeal) and s 33R (which deals with new evidence on appeal) have no application to the 

making of orders under s 33U of the Police Act.  Therefore, there is no statutory basis for the new evidence to be admitted.   

14 In any event, the appellant also says that the new evidence is not relevant to the impracticability of the removal being taken to 

have been of no effect.  He says that if the WAIRC has found that the respondent’s decision to remove was harsh, oppressive 

or unfair, then that means that the respondent’s decision to remove on the basis of loss of confidence is wrong, and in effect 

cannot be resurrected by means of the new evidence.   

15 In relation to the issue of impracticability and by reference to the online Oxford Dictionary definition of that term, the 

appellant says it means ‘impossible in practice to do or carry out’.  There is no subjective element in this definition.  The 

appellant says that because the scheme in Part IIB of the Police Act, which has long been accepted as not being the equivalent 

of unfair dismissal schemes in industrial relations legislation, nullification under s 33U(2) is not to be equated with the 

remedies of reinstatement and re-employment, or the law applicable to those remedies.   

16 The appellant says to allow the new evidence would undermine the scheme of the Police Act and the WAIRC’s findings that 

the removal was unfair.   

17 The appellant also says that the considerations in s 33U(4) regarding positions available to the officer is not a reason why it is 

impracticable for the WAIRC to make the nullification order in s 33U(2).   

The respondent’s reply 

18 The respondent says that s 33U(4) and (5) of the Police Act expressly take into account matters that become relevant only once 

the WAIRC has decided that the Commissioner’s decision to take removal action was harsh, oppressive or unfair.  Those 

matters will, by their nature, constitute ‘new evidence’ as defined in s 33R of the Police Act.  The respondent says that if the 

only way that evidence can be tendered is pursuant to s 33R, but that section does not apply after the WAIRC has decided that 

the Commissioner’s decision was harsh, oppressive or unfair, then the WAIRC’s consideration of s 33U of the Police Act 

would be unworkable.   

19 The respondent also says that the programming orders made by the Commission for dealing with s 33U ([2017] WAIRC 

00332) expressly anticipate that evidence will be provided by both parties as to the matters that are relevant to those 

considerations.  Those orders were made by the consent of the parties.  The appellant’s submissions are therefore inconsistent 

with his conduct of the proceedings and should not be seriously entertained.   

20 Otherwise, the respondent again notes that s 26(1) of the Industrial Relations Act (the IR Act) provides flexibility appropriate 

to the considerations that the WAIRC must have and that evidence that is relevant to the application of s 33U of the Police Act 

will be admissible.   

21 The respondent says that the scheme of the Police Act means that there is no need to rely on s 33R when it comes to 

consideration of s 33U.  He says that even if s 33R did apply, the proposed evidence has already been the subject of an 

application under s 33R and that if were necessary to revive that application at this stage, then he seeks to do so.   

22 The respondent also says that the decision in AM v Commissioner of Police ought not to be revisited.  Even if the matters in 

s 33Q(4)(b) of the Police Act did not apply to the WAIRC’s consideration of s 33U by virtue of s 33Q itself, those matters 

would nonetheless be essential factors in that consideration, consistent with recent authority of the Industrial Appeal Court in 

The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v Public Transport Authority of 

Western Australia [2017] WASCA 86; (2017) 97 WAIG 431.   

CONSIDERATION AND CONCLUSION 

The legislative scheme for police appeals 

23 The Police Act, Part IIB – Removal of members sets out a particular process to be undertaken where the Commissioner does 

not have confidence in a member’s suitability to continue as a member, having regard to the member’s integrity, honesty, 

competence, performance or conduct (s 33L).  This process may lead to the Commissioner taking removal action, that is, 

recommending to the Minister that the officer be removed.   

24 A member who has been removed from office in those circumstances may appeal to the WAIRC on the ground that the 

decision of the Commissioner was harsh, oppressive or unfair (s 33P(1)).   
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25 Section 33Q – Proceedings on appeal provides that:   

(1) On the hearing of an appeal instituted under this Part, the WAIRC shall proceed as follows — 

(a) first, it shall consider the Commissioner of Police’s reasons for deciding to take removal action; 

(b) secondly, it shall consider the case presented by the appellant as to why that decision was harsh, 

oppressive or unfair; 

(c) thirdly, it shall consider the case presented by the Commissioner in answer to the appellant’s case. 

26 Section 33Q(4) sets out that ‘[w]ithout limiting the matters to which the WAIRC is otherwise required or permitted to have 

regard in determining the appeal, it shall have regard to … the interests of the appellant’, ‘the public interest’, which 

encompasses a number of matters, and ‘the special nature of the relationship between the Commissioner of Police and 

members of the Force’.   

27 Section 33R – New evidence on appeal prohibits the tendering of new evidence ‘during a hearing of an appeal … unless the 

Commission grants leave under subsection (2) or (3)’.  Where it is the Commissioner who seeks leave, those circumstances are 

if the appellant consents or ‘if [the WAIRC] is satisfied that it is in the interests of justice to do so’.  The appellant may be 

granted leave to tender new evidence if the Commissioner consents, or if the WAIRC is satisfied that:   

(i) the appellant is likely to be able to show that the Commissioner of Police has acted upon wrong or mistaken 

information; 

(ii) the new evidence might materially have affected the Commissioner of Police’s decision to take removal action; 

or 

(iii) it is in the interests of justice to do so. 

Police Act  s 33R(3)(b) 

28 In exercising its discretion regarding granting leave to tender new evidence, the WAIRC is required to have regard to –  

(a) whether or not the appellant was aware of the substance of the new evidence; and 

(b) whether or not the substance of the new evidence was contained in a document to which the appellant had 

reasonable access, 

before his or her removal from office.   

Police Act  s 33R(4) 

29 There is then a process by which the opposing party may consider the other party’s new evidence and in the case of the 

appellant, may tender new evidence without leave in response to that new evidence.   

30 In the case of the Commissioner, after he has considered the new evidence, he may revoke the removal action or he may 

reformulate his reasons for not having confidence, and he may tender new evidence in response to the appellant’s evidence 

(s 33R(7) and (8)).   

31 The WAIRC is then to consider the reformulated reasons as if they were the original reasons.   

32 New evidence is defined as ‘evidence other than evidence of’: 

(a) any document or other material that was examined and taken into account by the Commissioner of Police in 

making a decision to take removal action; 

(b) the notice given under section 33L(1); 

(c) a written submission made to the Commissioner of Police by the appellant under section 33L(2); 

(d) the notice given under section 33L(3)(b); and 

(e) a notification of the removal from office. 

(Police Act  s 33R(11)), 

that is, documents relating to the removal itself.   

33 Certain provisions of the IR Act apply ‘to and in relation to an appeal and a determination of an appeal’ (s 33S).  Those 

provisions include s 26(1)(a) and (b), which provide:   

(1) In the exercise of its jurisdiction under this Act the Commission — 

(a) shall act according to equity, good conscience, and the substantial merits of the case without regard to 

technicalities or legal forms; and 

(b) shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it 

thinks just; and 

34 Section 33U – Decision by the WAIRC applies if the WAIRC decides on an appeal that the decision to take removal action 

was harsh, oppressive or unfair.   

35 Section 33U(2) provides that ‘the WAIRC may order that the appellant’s removal from office is and is to be taken to have 

always been of no effect’.  Subsection (3) provides an exception to this, and that is where the WAIRC considers that it is 

‘impracticable for it to be taken that the appellant’s removal from office is and has always been of no effect’.  In that case, it 

may grant compensation for loss or injury caused by the removal.   
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36 In considering the question of impracticability referred to in s 33U(3), ‘it is relevant to consider’ two particular matters relating 

to the availability of a position for the appellant to occupy (s 33U(4)).   

37 The remainder of s 33U deals with other issues relating to the calculation of compensation and to payment.   

Does the statutory scheme permit the new evidence to be admitted?   

1. Distinction between ‘hearing’ and ‘determination’ stages of the appeal 

38 Although Ms Vernon for the appellant says that the statutory scheme, in s 33Q and s 33R distinguishes between the hearing 

and the determination of the appeal, we respectfully do not agree that it does so in the way she suggests.   

39 While s 33Q(1) says that the process for the hearing of the appeal requires the WAIRC to consider three particular issues, and 

appears to set them out in chronological order, we think that is ambiguous.  It uses the phrase, ‘on the hearing of an appeal’ and 

‘the WAIRC shall proceed as follows’.  It goes on to specify three things the WAIRC is required to ‘consider’, that is, what it 

is required to take into account in making its decision.  ‘Consider’ is defined as:   

1.  to contemplate mentally; meditate and reflect on.  2.  to regard as or deem to be … 3.  to think, suppose … 5. to pay 

attention to; regard … 7.  to think about (a position, purchase, etc.) with a view to accepting or buying.  8.  to view 

attentively, or scrutinise – v. i. 9. to think deliberatively or carefully; reflect 

(Macquarie Concise Dictionary, 6th ed, 248).   

(See also Minister for Immigration and Multicultural Affairs v Anthonypillai [2001] FCA 274; (2001) 106 FCR 426 at [70] – 

[71]) 

40 Therefore, in considering those matters set out in s 33Q(1), the WAIRC is in the deliberative process rather than the hearing 

process.   

41 Subsections (2) and (3) refer to the burden of proof.  Subsection (4) sets out a range of interests to which the WAIRC must 

have regard ‘in determining the appeal’.  The hearing and determination parts of the process are not clearly differentiated.   

42 Therefore, while s 33Q refers to the process of the hearing, what it actually sets out are matters the WAIRC is required to take 

into account in its decision-making.   

2. Section 33R and the new evidence 

43 It is clear that new evidence generally is evidence other than that which was part of the formal loss of confidence process.  

That is, s 33R(11) defines new evidence by reference to what it is not.  It is not any document or other material the 

Commissioner took into account in deciding to take removal action, notices to the appellant under s 33L(1) and (3), the 

appellant’s submission to the Commissioner and the notice of removal.  It may be evidence that relates to the formal loss of 

confidence process that is not included in those documents, but generally the documents it excludes relate exclusively to that 

process.   

44 Therefore, anything which arose after the notice of removal, amongst other things, is new evidence.  That means that the 

material the respondent seeks to have admitted fits that meaning.   

45 The question arises as to whether the statutory scheme encompasses or excludes new evidence being admitted in the 

circumstances now arising, after the determination of the question of unfairness but as part of the determination of relief.   

46 We conclude that the statutory scheme does not exclude it, but it does not fit within the process set out in the Police Act.  That 

is because the process regarding new evidence set out in s 33R is all about: 

● both parties being limited in the hearing to what was in that process; or  

● the prospect of the Commissioner being given the opportunity to reconsider his decision to remove in light of 

new evidence and to either affirm the decision or revoke it and reformulate his reasons.   

Section 33R is not about those matters the WAIRC is to take into account in determining the remedy once the WAIRC has 

determined that the decision to take removal action was unfair.   

47 We find it hard to contemplate that the legislature would have intended that at this stage of the process, the Commissioner 

ought to be given an opportunity to revoke and reformulate his reasons, when the only remaining issue is the relief to be 

granted.   

48 Therefore, we conclude that while the evidence the respondent seeks to have admitted meets the definition of new evidence, it 

is not to be dealt with by reference to s 33R.  In those circumstances, there is no direction or guidance in the Police Act as to 

whether or on what basis it may be admitted.   

3. Can the new evidence be admitted for the purposes of s 33U? 

49 Section 33U applies after the WAIRC has decided that the decision to take removal action was harsh, oppressive or unfair.  It 

sets out what the WAIRC may then do.  It may order that the removal be and is to be taken to be of no effect.  However, if it 

considers that this is impracticable, it may order the Commissioner to pay compensation for loss or injury caused by the 

removal.  In considering impracticability, the WAIRC is required to consider two particular matters, but they are not 

exhaustive of the issues to be considered (AM v Commissioner of Police at [20] and [23]).   

50 In this case, the parties proceeded on the basis that the WAIRC would hear and determine the appeal up to but not including 

the point of the question of relief.  That matter has yet to be argued.  The parties have agreed to programming orders which 

provide for them to file ‘any other affidavit evidence as to the matters in section 33U(3) through (8) of the Police Act’.  That is, 

affidavit evidence about the impracticability of the appellant’s removal binge taken to have always been of no effect, or to 

compensation.   
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51 In the absence of any provisions in the Police Act about evidence being admitted at this stage of the process, in our view, the 

referral in s 33S of that Act to s 26(1)(a) of the IR Act means that the WAIRC is to consider this issue by reference to ‘equity, 

good conscience and the substantial merits of the case without regard to technicalities or legal forms’.  Section 26(1)(b) 

provides that the Commission ‘may inform itself on any matter in such a way as it thinks just’.   

52 This is particularly so given that the Police Act is silent on how this part of the hearing process is to proceed.  It appears to 

envisage only a single stage process, unlike the process that has applied in this and other cases.   

53 This means that the WAIRC may consider whether, in all of the circumstances, the new evidence ought to be admitted.   

Should the new evidence be admitted? 

54 We have set out above the provisions of s 33U, and the issues to be considered.  The Police Act contains no direction or 

guidance to the meaning to be attributed to impracticability.  Although the appellant says that the scheme in Part IIB of the 

Police Act is unique and the concepts and language of the scheme are not to be equated with unfair dismissal schemes in 

industrial relations legislation, we disagree.   

55 The IR Act at s 23A, deals with the Commission’s powers if it ‘determines that the dismissal of an employee was harsh, 

oppressive or unfair’.  That is the determination required throughout Part IIB of the Police Act in respect of the decision to take 

removal action.   

56 Pursuant to subsection (3) of s 23A of the IR Act, the Commission may order reinstatement.  Subsection (4) provides for the 

Commission to determine whether reinstatement would be impracticable.  These provisions are the equivalent of those in 

s 33U of the Police Act in that they deal with relief or remedy for the harsh, oppressive or unfair dismissal or removal decision.  

The remedy in the case of such a finding under the Police Act is for the removal action to be ordered to be of no effect.  That is 

the equivalent of reinstatement.  Where those remedies are impracticable, both schemes provide for ‘compensation for loss or 

injury’.   

57 There may be some additional and particular considerations regarding police officers and their role and relationship with the 

Commissioner and the public, but the concepts of ‘harsh, oppressive or unfair’ removal or dismissal; reinstatement or 

re-employment and the removal being taken to have always been of no effect, and of ‘impracticability’ and ‘compensation for 

loss or injury’ are common to the two schemes.  Therefore, in our view, guidance can be provided by the authorities which deal 

with impracticability in respect of unfair dismissal from the Commission’s general jurisdiction under s 23A of the IR Act.   

58 The term ‘impracticable’ in relation to reinstatement was considered by the Industrial Appeal Court in the Australian Rail, 

Tram and Bus Industry Union of Employees, West Australian Branch v Public Transport Authority of Western Australia [2017] 

WASCA 86; (2017) 97 WAIG 431.  In that case, their Honours Buss and Murphy JJ said:   

27 The meaning of the word ‘impracticable’ in a statutory provision depends, to a significant extent, on the 

statutory context, but it ordinarily connotes that which is not reasonably feasible or not reasonably capable of 

being put into practice, done or accomplished. See Shorter Oxford English Dictionary (6th ed, 2007) 2310; 

Macquarie Dictionary (5th ed, 2009) 1305. 

28 The Act does not define ‘impracticable’ for the purposes of s 23A or otherwise. 

29 The word 'impracticable' in s 23A takes colour from the statutory context; namely, the making of a 

determination by the Commission as to whether it is ‘impracticable’ to order that an employer, who has harshly, 

oppressively or unfairly dismissed an employee, reinstate the employee to his or her former position or re-

employ the employee in another position. 

30 The word ‘impracticable’ in s 23A, in the applicable context, connotes that reinstatement or re-employment by 

the employer of the employee is not reasonably feasible or reasonably capable of being accomplished on the 

facts and in the circumstances of the particular case. 

59 His Honour Kenneth Martin J said (at [148]):   

The plain, ordinary meaning of the word ‘impracticable’, used in its present context within s 23A(4) and s 23A(6) of the 

IR Act, is necessarily tied to the underlying contextual circumstances of fact concerning Ms Vimpany’s employment in 

the present case.  This requires a bespoken factual evaluation regarding the assessed impracticability in overall context of 

Ms Vimpany’s possible reinstatement, or her possible re-employment to another position with the PTA as a matter of 

discretion as to remedy.  That was the nature of the exercise conducted by all members of the Full Bench.  The 

observations of the Industrial Relations Court of Australia in Perkins concerning the meaning of the word ‘impracticable’ 

used within the framework of the then Industrial Relations Act 1988 (Cth) remain instructive.  The observations of 

Wilcox CJ from Nicolson (210) as approved by Perkins, call for an evaluation as to the practicability of a reinstatement 

order in a ‘common sense way’.  The overwhelming logic of that approach has not diminished in 2017.   

60 Therefore, in considering the appropriate remedy on the basis of the conclusion that the appellant’s removal was harsh, 

oppressive or unfair, we are required to decide whether it is impracticable for his removal to be taken to have always been of 

no effect.  This requires a ‘factual evaluation’ to determine whether in the applicable context, it ‘is reasonably feasible or 

reasonably capable of being accomplished on the facts and in the circumstances of the particular case’.  With respect to the 

appellant’s argument, the test is not whether it is impossible.   

61 In this case, the Commissioner says it is impracticable and seeks to introduce evidence relating to the appellant’s 

communications with him after the removal.  This may be relevant when it comes to determining the practicability of 

re-establishment of the special relationship between the Commissioner and the appellant in such a way that meets the particular 

requirements set out in the Police Act.   
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62 Therefore, we conclude that the new evidence is relevant to the issue of the impracticability of the removal being taken as 

being of no effect.  Leave is granted for the new evidence to be tendered. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2017 WAIRC 00765 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAULA DENISE COLE 

APPLICANT 

-v- 

SOUTHERN ABORIGINAL CORPORATION 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE TUESDAY, 29 AUGUST 2017 

FILE NO/S U 67 OF 2017 

CITATION NO. 2017 WAIRC 00765 

 

Result Discontinued by leave 

Representation 

Applicant In person 

Respondent Mr T Smetana of counsel 

 

Order 

WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act, 1979 hereby orders – 

 THAT the application be and is hereby discontinued by leave. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 

 
 

2017 WAIRC 00775 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JONATHAN HEFFERNAN 

APPLICANT 

-v- 

GLOBAL GROWTH SOLUTIONS PTY LTD 

RESPONDENT 

CORAM CHIEF COMMISSIONER P E SCOTT 

DATE TUESDAY, 5 SEPTEMBER 2017 

FILE NO/S B 64 OF 2017 

CITATION NO. 2017 WAIRC 00775 

 

Result Application dismissed 

 

Order 

WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (the Act); and 

WHEREAS on 6 July 2017, the applicant advised the Commission that the matter was settled pending documentation to finalise the 

settlement; and  

WHEREAS on 30 August 2017, the applicant filed a Notice of discontinuance. 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 

orders: 

THAT this application be, and is hereby dismissed.   

 (Sgd.)  P E SCOTT, 

[L.S.] Chief Commissioner. 

 
 

2017 WAIRC 00757 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS MARIA JANCESKA 

CLAIMANT 

-v- 

MR BILL (BLAGOJCE) DJONESKI 

RESPONDENT 

CORAM COMMISSIONER D J MATTHEWS 

DATE FRIDAY, 25 AUGUST 2017 

FILE NO/S B 50 OF 2017 

CITATION NO. 2017 WAIRC 00757 

 

Result Orders made by consent 

Representation 

Claimant In person 

Respondent In person 

 

Order 

HAVING heard the claimant, on her own behalf, and the respondent, on his own behalf, on 25 August 2017 and by consent; 

NOW THEREFORE I, the undersigned, pursuant to the powers conferred under the Industrial Relations Act 1979 hereby order: 

THAT the respondent pay to the claimant the sum of $3,500.00 by instalments with: 

1. $1,000.00 to be paid on or before 29 September 2017;  

2. $1,000.00 to be paid on or before 31 October 2017; 

3. $1,000.00 to be paid on or before 30 November 2017; and 

4. $500 to be paid on or before 29 December 2017.  

 (Sgd.)  D J MATTHEWS, 

[L.S.] Commissioner. 

 
 

2017 WAIRC 00772 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2017 WAIRC 00772 

CORAM : COMMISSIONER T EMMANUEL 

HEARD : WRITTEN SUBMISSIONS: MONDAY, 14 AUGUST 2017, MONDAY, 21 AUGUST 

2017, TUESDAY, 22 AUGUST 2017 

DELIVERED : MONDAY, 4 SEPTEMBER 2017 

FILE NO. : U 47 OF 2017, B 47 OF 2017 

BETWEEN : DAVID DOUGLAS RIVETT 

Applicant 

AND 

RICHMOND WELLBEING INC. ABN 36658041325 

Respondent 
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CatchWords : Practice and procedure - Discovery, inspection and production of documents - Relevant 

principles - Respondent undertakes to provide certain documents - Not necessary to make 

order   

Legislation : Industrial Relations Act 1979 (WA) s 27(1)(o)     

Result : Application for the production of documents dismissed 

Representation: 

Applicant : Mr D Hoffman (as agent)  

Respondent : Mr S Mare (as agent)  

 

Cases referred to in reasons: 

Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian Branch v 

Burswood Resort (Management) Ltd (1995) 75 WAIG 1801 

Hotcopper Australia Ltd v Saab [2001] WAIRC 03827; (2001) 81 WAIG 2704 

The Undercliffe Nursing Home v the Federated Miscellaneous Workers' Union of Australia, Hospital, Service and Miscellaneous, 

WA Branch (1985) 65 WAIG 385 

Reasons for Decision 

1 Mr Rivett was a casual relief recovery worker at Richmond Wellbeing Inc. (Richmond Wellbeing), a not-for-profit 

organisation that provides mental health services to people with disabilities.  He was dismissed in March 2017 and has made 

claims to the Commission for unfair dismissal and denied contractual benefits.  Mr Rivett seeks reinstatement, 12 months’ 

notice and long service leave entitlements.   

2 These claims were programmed to be listed for hearing after mid-September 2017.  In mid-August 2017, Mr Rivett filed a 

notice requesting formal discovery particularising 22 categories of documents he requested from Richmond Wellbeing 

(Notice).  Richmond Wellbeing objects to discovering documents listed in four of the categories, saying the documents are 

confidential and not relevant.   

3 Discovery is confined to what is in issue on the pleadings.  The Commission can only make an order for discovery under 

s 27(1)(o) of the Industrial Relations Act 1979 (WA) if it is just to do so and necessary for the fair disposal of the case.  ‘Just’ 

means ‘right and fair, having reasonable and adequate grounds to support it, well-founded and conformable to a standard of 

what is proper and right’: Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers 

Division, Western Australian Branch v Burswood Resort (Management) Ltd (1995) 75 WAIG 1801, 1805. 

4 I must decide whether the documents in these four categories are necessary to resolve the matters in dispute.  

5 To resolve the unfair dismissal matter, I must decide whether Richmond Wellbeing exercised its legal right to dismiss 

Mr Rivett so harshly or oppressively as to amount to an abuse of that right:  The Undercliffe Nursing Home v the Federated 

Miscellaneous Workers' Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385, 386 

(Brinsden J).  

6 It does not appear to be in dispute that Mr Rivett was an employee or that the contractual benefits he claims relate to an 

industrial matter.  To resolve the denied contractual benefits matter, I must decide whether Mr Rivett had a contractual benefit 

under his employment contract that was denied by Richmond Wellbeing: Hotcopper Australia Ltd v Saab [2001] WAIRC 

03827; (2001) 81 WAIG 2704 [34].  

What documents does Mr Rivett want?  

7 In his Notice, Mr Rivett seeks 22 categories of documents dated from 2007 to March 2017.  Mr Rivett also filed with his 

Notice:  

a. a supplementary outline of evidence supporting his Notice; 

b. a letter from his agent to Richmond Wellbeing's agent asking about the relevance of letters provided in 

Richmond Wellbeing's informal discovery; and  

c. emails between the parties' representatives including a request from his agent to Richmond Wellbeing's agent 

asking for some of the documents that form part of his Notice.  

8 Richmond Wellbeing objects to discovering the documents listed in categories 9, 14, 16 and 22 of the Notice.  These are:  

a. category 9, 'the patient file relating to the patient/resident Ms Naomi Thompson' (Patient File);  

b. category 14, 'all correspondence passing between the parties relating to all patients/residents between 1 

December 2014 and 16 March 2017' (Correspondence);  

c. category 16, 'all warning letters passing between the Respondent and it[s] staff relating to medication errors 

between 2014 and 16 March 2017' (Warning Letters); and  

d. category 22, 'the Respondent's the [sic] Financial Reports for the years 2011 & 2012, and AIS 2011 and AIS 

2012 documents filed with the WA Commerce Department relating to the Respondents [sic] status as a 

charitable not-for profit association' (Financial Documents).  
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Are the documents necessary to resolve the matters in dispute?  

Category 9 - Patient File 

9 Richmond Wellbeing says the Patient File is confidential and not relevant.  It undertakes to discover any documents on the 

Patient File that relate to Mr Rivett's employment or his termination.   

10 Mr Rivett says that the Patient File is relevant to an incident in February 2017 involving Mr Rivett and Ms Thompson.  

Mr Rivett submits that Ms Thompson upset herself by discussing distressing matters with him.  He says Richmond Wellbeing 

will rely on the Patient File and argue that Mr Rivett upset Ms Thompson.  He says the Patient File is relevant to 

Ms Thompson's mental or emotional state at the time of the incident.   

11 Only documents on the Patient File relating to Mr Rivett’s employment or termination would be relevant and necessary to 

resolve these matters.  In circumstances where Richmond Wellbeing undertakes to discover those documents, it is not 

necessary for me to make orders about them. 

Category 14 - Correspondence 

12 Richmond Wellbeing says asking for the Correspondence is too broad and the documents are not relevant.  It undertakes to 

discover all correspondence that relates to these claims, including past disciplinary issues relating to interactions between 

Mr Rivett and patients or residents.   

13 Mr Rivett says the Correspondence is relevant because in March 2017 Richmond Wellbeing summoned him to face multiple 

performance issues 'of a vague and unspecified nature'.  

14 I agree that Mr Rivett’s request for the Correspondence is too broad.  I am not persuaded that these documents are relevant.   

15 I may have ordered Richmond Wellbeing to produce documents relating to these claims, including past disciplinary issues 

related to interactions between Mr Rivett and patients or residents.  In circumstances where Richmond Wellbeing undertakes to 

discover those documents, it is not necessary for me to make orders about them. 

Category 16 - Warning Letters 

16 Richmond Wellbeing says asking for the Warning Letters is too vague and too broad and the documents are not relevant.  It 

says Mr Rivett's employment was terminated for the reasons set out in the termination letter, which were his refusal to attend a 

meeting and his failure to follow a reasonable instruction.   

17 Mr Rivett interprets this as a 'formal admission' by Richmond Wellbeing that it 'abandons all medication-related matters 

between 2014 and 16 March 2017'.   

18 I agree that the Warning Letters is too broad a category of documents and does not appear to be relevant to these matters. 

19 On the basis that Richmond Wellbeing says it dismissed Mr Rivett for refusing to attend a meeting and failing to follow a 

reasonable instruction, I will not order that Richmond Wellbeing produce the Warning Letters.   

20 Like Mr Rivett, I understand that Richmond Wellbeing does not rely on performance issues in relation to medication errors 

between 2014 and March 2017 to defend Mr Rivett’s claims. 

Category 22 - Financial Documents 

21 Richmond Wellbeing says the Financial Documents are not relevant.  

22 Mr Rivett says the Financial Documents indicate 'whether and if so the number of casual employees of [Richmond Wellbeing]' 

and they are relevant.    

23 I am not persuaded that a document indicating that Richmond Wellbeing employed casuals and, if so, how many it employed, 

is relevant to resolving these matters.  It would not be necessary and just to order that Richmond Wellbeing produce the 

Financial Documents.  

Conclusion 

24 Richmond Wellbeing does not object to producing 18 categories of documents, being:  

a. category 1, 'correspondence between the Respondent and the applicant from 2007 to 16 March 2017 relating to 

engaging the applicant to work';  

b. category 2, 'emails passing between the Respondent's management staff and the applicant on the Respondent's 

HR21 system relating to his employment from 2007 to 16 March 2017';  

c. category 3, 'the applicant's written hour-sheets claiming wages from 2007 to 16 March 2017';  

d. category 4, 'correspondence from the applicant to the Respondent relating to his availability to work from 2007 

to 16 March 2017';  

e. category 5, 'all pay records and Australian Tax Office Group Certificates for the applicant between 2007 and 

16 March 2017';  

f. category 6, 'the RW Code of Conduct referred to in the Respondent's letter dated 14 March 2017 to the 

applicant';  

g. category 7, 'the Richmond Fellowship Staff Practice Expectations for Recovery Process Work, as amended by 

Ms Dusa Tokic on 8 Nov 2010 created on or before 8 Aug 2008';  

h. category 8, 'minutes of a meeting in about February 2011 between the Respondent's Chief Executive Officer 

Mr Joe Calleja ("Calleja") and the applicant at the respondent's offices at 32 Burton Street Cannington';  

i. category 10, 'all file notes in particular Carerite system notes relating to the patient/resident Ms Naomi 

Thompson made by or referring to the applicant between Tuesday 31 January and 16 March 2017';  

j. category 11, 'all feedback documents received and/or written by Ms Zoe Cripps referring to the applicant';  
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k. category 12, 'all correspondence from Ms Zoe Cripps to the applicant after Tuesday 7 February 2017 booking 

him to work at the Respondent's Westminster residential facility for the duration of Ms Naomi Thompson's 

residence';  

l. category 13, 'all records of telephone calls received at the Respondent's Front desk at its Head Office on Friday 

24 February 2017 at around mid day [sic]';  

m. category 15, 'all medication error reports relating to "Leaving Key cupboard open at the Queens Park site", 

and/or "Failing to respond to an email regarding your PDR"';  

n. category 17, 'all file notes in particular Carerite and/or Care-link system notes on Wednesday 29 October 2014 

relating to the patient/resident Mr Steve West on Wednesday 29 October 2014 at the respondent's Kelmscott 

residential facility';  

o. category 18, 'all correspondence and minutes of meetings between the Respondent and the applicant relating to 

the interaction between the applicant and the resident/patient Mr Steve West on Wednesday 29 October 2014 at 

the respondent's Kelmscott residential facility';  

p. category 19, 'all file notes in particular Carerite and/or Care-link system notes relating to the resident/patient 

Mr Steve West assaulting any member of the Respondent's staff';  

q. category 20, 'all medication sheets and all file notes in particular Carerite and/or Care-link system notes written 

on Wednesday 12 and Wednesday 19 November 2014 relating to the applicant's [sic] administering 

residents'/patients' medication'; and  

r. category 21, 'all minutes of meetings and correspondence between the Respondent, its site coordinator 

Ms Katherine Moulding and Ms Josie Scata relating to the applicant's administering residents'/patients' 

medication on Wednesday 12 and Wednesday 19 November 2014'.  

25 In those circumstances, it is not necessary that I order Richmond Wellbeing to produce those documents.  I expect that it will. 

26 In accordance with its undertakings, I expect that Richmond Wellbeing will also produce: 

a. any documents on the Patient File that relate to Mr Rivett's employment or his termination; and 

b. all correspondence that relates to these claims, including past disciplinary issues relating to interactions between 

Mr Rivett and patients or residents. 

27 The parties are directed to confer about a reasonable timeframe for Richmond Wellbeing to produce the documents and to 

inform my chambers accordingly by 4:00 pm on 6 September 2017. 

28 For these reasons, Mr Rivett’s application for orders to produce documents is dismissed.  

 
 

2017 WAIRC 00773 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID DOUGLAS RIVETT 

APPLICANT 

-v- 

RICHMOND WELLBEING INC. ABN 36658041325 

RESPONDENT 

CORAM COMMISSIONER T EMMANUEL 

DATE MONDAY, 4 SEPTEMBER 2017 

FILE NO/S U 47 OF 2017, B 47 OF 2017 

CITATION NO. 2017 WAIRC 00773 

 

Result Application for the production of documents dismissed 

Representation 

Applicant Mr D Hoffman (as agent)  

Respondent Mr S Mare (as agent)  

 

Order 

HAVING heard Mr D Hoffman (as agent) on behalf of the applicant and Mr S Mare (as agent) on behalf of the respondent, the 

Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

THAT the applicant's application for the production of documents filed on 14 August 2017 be, and by this order is, 

dismissed.  

(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 
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SECTION 29(1)(b)—Notation of— 

Parties Number Commissioner Result 

Daniel Dobson All Palms Garden Centre U 

151/2016 

Commissioner T 

Emmanuel 

Discontinued 

David Crash Debra Panincic T/A ADK Realty B 68/2016 Commissioner D J 

Matthews 

Discontinued 

Geoffrey Graham 

Dodson 

Great Southern Employment Development 

Committee Inc. 

U 15/2017 Commissioner T 

Emmanuel 

Discontinued 

Hanran Liang H'VAR Steel Services Pty Ltd B 

107/2016 

Commissioner T 

Emmanuel 

Discontinued 

June Singh Wheatbelt Community Legal Centre Inc B 

152/2016 

Commissioner D J 

Matthews 

Discontinued 

June Singh Wheatbelt Community Legal Centre Inc U 

152/2016 

Commissioner D J 

Matthews 

Discontinued 

Justine Wood Dr Sanjivan Kandasamy West Australian 

Orthodontics 

U 86/2017 Commissioner T 

Emmanuel 

Discontinued 

Manoj Malik Nikki Bryant Spanna Nominees Pty Ltd trading as 

New Focus Commercial Cleaning 

B 75/2017 Commissioner D J 

Matthews 

Discontinued 

Suzanne Brown N & M Thomas Pty Ltd B 

108/2016 

Commissioner D J 

Matthews 

Discontinued 

Sydney Roy 

Justice 

3B Survey Pty Ltd B 

166/2016 

Commissioner D J 

Matthews 

Discontinued 

Xianghua Zeng H'VAR Steel Services Pty Ltd B 

106/2016 

Commissioner T 

Emmanuel 

Discontinued 

 

CONFERENCES—Matters arising out of— 

2017 WAIRC 00770 

DISPUTE RE WITHDRAWAL FROM ACUTE MEDICAL UNIT 12 HOUR SHIFT AGREEMENT 2014 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2017 WAIRC 00770 

CORAM : COMMISSIONER T EMMANUEL 

HEARD : THURSDAY, 31 AUGUST 2017, FRIDAY, 1 SEPTEMBER 2017 

DELIVERED : FRIDAY, 1 SEPTEMBER 2017 

FILE NO. : C 19 OF 2017 

BETWEEN : THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF 

WORKERS PERTH 

Applicant 

AND 

EAST METROPOLITAN HEALTH SERVICE 

Respondent 

 

CatchWords : Industrial Law (WA) - Compulsory conference - Application for interim orders - Maintain 

the status quo - Prevent roster change - Patient safety - Nurse registration - Not satisfied 

interim orders are necessary 

Legislation : Industrial Relations Act 1979 (WA) s 44, s 44(6)(ba) 

Result : Application for interim orders dismissed 

Representation: 

Applicant : Ms R Weideman (as agent)  

Respondent : Ms S Smith (as agent)  

 

Reasons for Decision 

1 On 25 July 2017 the ANF requested an urgent compulsory conference under s 44 of the Industrial Relations Act 1979 (WA) 

(Act) about the Health Service's proposal to withdraw from the 'Armadale Health Service – Acute Medical Unit (AMU) 

Registered Nurses 12 Hour Shift Agreement 2014' (12 Hour Shift Agreement) and change the roster arrangement in the 

Medical Admissions Unit (MAU).  

2 The parties are bound by the 'WA Health System – Australian Nursing Federation – Registered Nurses, Midwives, Enrolled 

(Mental Health) and Enrolled (Mothercraft) Nurses – Industrial Agreement 2016' (Industrial Agreement).   Under that 
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agreement, the standard roster pattern is 8:8:10.  To allow staff to work a 12:12 roster pattern, and in accordance with clause 8 

and clause 26 of the Industrial Agreement as it was in 2014, the ANF and Health Service entered into the 12 Hour Shift 

Agreement in 2014 which applied to staff who were working at least two shifts per fortnight in the AMU at Armadale Health 

Service and who agreed to work a roster incorporating 12 hour shifts.  

3 This dispute relates to staff working in the MAU at Armadale Health Service.  That unit was formed in May 2016 when then 

the Benson medical ward and the AMU amalgamated.  I understand that at that time, staff from the Benson medical ward 

worked a standard 8:8:10 roster pattern while most staff from the AMU worked a 12:12 roster pattern permitted under the 12 

Hour Shift Agreement.  

4 The Health Service wants all staff in the MAU to work a standard roster pattern.  It gave notice in accordance with 

clause 2.8(b) of the 12 Hour Roster Agreement of its intention to withdraw from that agreement.  The 12 Hour Roster 

Agreement requires 28 days’ notice from either party of its intention to withdraw.  The Health Service gave notice 67 days ago 

when it wrote to the ANF on 26 June 2017 and gave notice of its intention to withdraw.  Since then, the Health Service has 

maintained the current roster which includes 12:12 roster patterns.   

5 The Commission convened a conference on 2 August 2017.  The parties remained in dispute and the conference was adjourned 

with the parties agreeing to exchange information.  On 9 August 2017 the Health Service provided further information about 

why it is changing the roster arrangement.  The Health Service says the main reason is the risk to patient safety caused by 

consistent failures to provide staff coverage under the current roster arrangement.  

6 As agreed at the conference on 2 August 2017, the ANF provided the Health Service with a mock roster on 9 August 2017.  

The mock roster is for two fortnights and the ANF says it factored in cover for planned and unplanned leave, accrued days off, 

skill mix, breaks, mandatory training and using staff from other areas.  

7 On 22 August 2017, the Health Service indicated that the mock roster did not alleviate its concerns about staffing deficits and 

the risk to patient safety.  The Health Service advised that it intended to move the MAU to a 8:8:10 roster on 4 September 2017 

(proposed roster).  On 23 August 2017, the ANF requested another conference.   

8 Yesterday the Commission convened a second compulsory conference.  The parties remained in dispute and the conference 

was adjourned with the ANF indicating that it may make an application for interim orders that afternoon.  

Interim orders sought by the ANF 

9 After yesterday’s compulsory conference, the ANF requested interim orders under s 44(6)(ba)(i), (ii) and (iii) of the Act.   

10 The ANF seeks orders that the Health Service:  

a. continues discussions with the ANF's and the Health Service's staff about this matter; and  

b. maintains the status quo until the issues are resolved.   

11 The effect of the interim orders sought is that the proposed roster will not commence on 4 September 2017.  

12 The ANF seeks these interim orders because it says it has serious concerns about patient safety and its members' registration.  

Under the proposed roster, the MAU will be short staffed on 12 occasions.  Staff will be working split days and for more than 

seven consecutive days, which it says is in breach of clause 25(14) and clause 25(15) of the Industrial Agreement.    

13 The Health Service says that rostering is, and should be, a matter of managerial prerogative and maintaining the current roster 

is not in the public interest because of the significant risks to patient safety, the public's trust in the Health Service and the 

Health Service's reputation and accreditation.  The Health Service says the risks are increased because the MAU cares for 

patients who are aged or frail, cognitively impaired and who are fall risk patients.  It asserts that the intention behind moving to 

the proposed roster has nothing to do with saving money and everything to do with managing known patient risk.   

14 The Health Service acknowledges that under the proposed roster some staff may have split days off or may be required to work 

more than seven consecutive days.  It says this does not breach the Industrial Agreement because clause 25(14) and 

clause 25(15) both contain the phrase 'where practicable'.  It says that the proposed roster is the standard roster specified in the 

Industrial Agreement, reducing risk to patient safety and protecting staff from issues or incidents that can potentially affect 

their registration.  

15 The ANF refers to cardiac monitors in the MAU that it says require senior nurse supervision. It says the proposed roster 

contains periods where senior nurses will be unavailable to care for potentially critically ill patients because only half of the 

MAU staff are cardiac competent.  The ANF says that under the mock roster, a senior nurse is available to care for cardiac 

patients at all times.   

16 The Health Service says that cardiac monitors can be monitored by all cardiac competent staff.  The number of cardiac 

competent staff has not changed and on the current roster the same issue exists because the cardiac competent staff work fewer 

days.  The Health Service says the number of cardiac competent staff is enough for all shifts on the proposed roster.  It is 

working to train more staff to be cardiac competent and says that this issue is separate to the rostering dispute.  

17 The proposed roster has graduate nurses working on weekends.  The ANF says this is not ideal because graduate nurses need 

to be supervised, although it does not explain why or how.  The ANF says under the mock roster, graduate nurses would only 

work on weekdays and a staff development nurse would be available to provide them with additional support if necessary.  

18 The Health Service says graduate nurses are fully qualified and can work nights and on weekends.  Further, it says graduate 

nurses in the MAU are on their second rotation and have more than six months' experience on the wards. 

19 The ANF disputes the Health Service's argument that the mock roster would create staffing deficits from 7pm to 9pm.  The 

ANF says that 56 casuals are rostered on the proposed roster compared to 37 casuals on the mock roster.  The ANF does not 

say why it considers this to be problematic.   

20 The Health Service says it understands the ANF's concern about casuals to be that casuals pose an increased risk.  The Health 

Service says that this is an inappropriate and unwarranted assertion, as many casuals have worked in the MAU for a long time 
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and have appropriate skills and experience.  Further, it says that over the past few months on the current roster, the number of 

casuals required was more than the number of casuals on the proposed roster.  

21 The Health Service says that the current roster and the mock roster result in staffing deficits from 7pm to 9pm.  This is a time 

of high activity in the MAU because of admissions from the Emergency Department, visitors, transfers to other wards, regular 

observation and medical rounds and dealing with patients who are not asleep.  It says that nurses on afternoon shifts might be 

required to take care of extra patients from 7pm to 9pm, creating additional handover and limited assessment time for new 

admissions, increasing the risk to patient safety.  The Health Service says that staffing deficits in this time can only be 

managed by engaging staff for longer than from 7pm to 9pm, which is an inappropriate use of public money.  The Health 

Service acknowledges that the proposed roster has staffing deficits but says they are no more than those in the current roster.   

22 I understand the Health Service to argue that staffing deficits in the proposed roster can be better managed because the deficits 

occur for entire shifts.  This makes them easier to fill and does not involve engaging staff for longer than necessary, which 

would be an inappropriate use of public money. 

23 The Health Service says that the current roster involves handovers occurring at busy times without including most staff, 

increasing the risk of information not being passed on.  It says the proposed roster manages this risk.   

24 The ANF says that this matter can be resolved with further discussions.  The ANF has a meeting scheduled with the CEO of 

Armadale Hospital this afternoon.  

25 While the Health Service is unsure whether the dispute can be resolved with further discussions, it undertakes that if the 

proposed roster commences it would be willing to meet periodically with a consultative committee of representative nurses to 

review how the proposed roster is working.  The Health Service asks the Commission to allow the proposed roster to 

commence.  It says to maintain the current roster would require it to undergo the onerous task of drafting another roster based 

on 12 hour shifts and letting staff know of their new shifts, before the new roster starts on 4 September 2017, causing 

significant and inappropriate last minute changes to staff who work eight and ten hour shifts.  

Legal principles that apply to making interim orders 

26 The Commission can make interim orders at or in relation to a conference under s 44 of the Act.  That section relevantly 

provides: 

44. Compulsory conference, summoning, holding etc.  

(6)  The Commission may, at or in relation to a conference under this section, make such suggestions and 

give such directions as it considers appropriate and, without limiting the generality of the foregoing 

may — 

… 

(ba) with respect to industrial matters, give such directions and make such orders as will in the 

opinion of the Commission — 

(i) prevent the deterioration of industrial relations in respect of the matter in question 

until conciliation or arbitration has resolved that matter; or 

(ii) enable conciliation or arbitration to resolve the matter in question; or 

(iii) encourage the parties to exchange or divulge attitudes or information which in the 

opinion of the Commission would assist in the resolution of the matter in question.  

Consideration 

27 This decision is based on the parties’ written submissions, documents and what they said at the two compulsory conferences.   

28 As a consequence of the circumstances, the timeframes for the parties to make submissions and for me to make a decision have 

been very short.   

29 My observations and conclusions in this decision should not be interpreted as relating to the merits of the substantive matter, 

on which the parties have yet to be heard. 

30 I understand the ANF’s application to be for interim orders that require the Health Service to: 

a. maintain the status quo; and  

b. continue discussions with the ANF in an effort to resolve the dispute. 

31 The ANF did not argue that Health Service is obliged to maintain the status quo. 

32 Clause 60 of the Industrial Agreement provides:  

60 Dispute resolution procedure  

(1)  Preamble 

 … 

(b)  Until the matter is determined, work will continue normally in accordance with custom and practice 

existing before the matter arose, unless an employee has a reasonable concern about an imminent risk 

to their health and safety. No party will be prejudiced as to the final settlement by the continuance of 

work. 

33 Absent a submission about what the status quo involves, I understand the ANF to mean that the Health Service should be 

ordered to continue the current roster, which includes 12:12 shifts, and not to implement the proposed 8:8:10 roster. 

34 On one argument, the status quo is for the parties to work in accordance with the roster arrangements they have agreed to, 

under the Industrial Agreement and the 12 Hour Shift Agreement. 

35 It is not in dispute that either party can withdraw from the 12 Hour Shift Agreement by giving 28 days’ notice.   
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36 I am inclined to think that asking the Commission to prevent the Health Service from withdrawing from the 12 Hour Shift 

Agreement may alter the status quo, because the standard 8:8:10 roster is worked unless the parties have agreed to a flexible 

roster arrangement.  The ANF and the Health Service agreed to a flexible roster arrangement in accordance with clause 8 and 

clause 26 of the Industrial Agreement as it was in 2014.  They negotiated and agreed to the terms of the 12 Hour Shift 

Agreement, including clause 2.8(b) in relation to notice of withdrawal.   

37 It is not in dispute that the Health Service has given notice to withdraw in accordance with the 12 Hour Shift Agreement.  The 

ANF asks the Commission to prevent the Health Service from doing so while the parties are in dispute. 

38 It is well-established that orders under s 44(6)(ba) of the Act must be temporary.  The Commission cannot make interim orders 

that determine the matter in dispute.  I do not consider that the interim orders would determine the matter in dispute because 

they would operate on a temporary basis, up until the matter is heard and determined.  

39 Further, I can only make the interim orders sought if I am satisfied that the following preconditions are met: 

a. that the interim orders sought would prevent the deterioration of industrial relations in respect of the matter in 

question until conciliation or arbitration has resolved that matter; or 

b. that the interim orders sought would enable conciliation or arbitration to resolve the matter in question; or 

c. that the interim orders sought would encourage the parties to exchange or divulge attitudes or information 

which in the opinion of the Commission would assist in the resolution of the matter in question.  

40 I do not consider that the interim orders would enable conciliation or arbitration to resolve the matter in question.  Nor do I 

consider that the interim orders would encourage the parties to exchange or divulge attitudes or information which would assist 

the resolution of the matter in question. 

41 The ANF made no submission that industrial relations would deteriorate if the interim orders are not made.  I am not persuaded 

that implementing the proposed 8:8:10 roster would compromise patient safety or nurse registration.  Indeed, I have concerns 

that the staffing deficits from 7pm to 9pm on the current and mock rosters may pose a risk to safety for the reasons outlined by 

the Health Service in [13], [21] and [23].  

42 The ANF objects to the proposed roster having 56 casuals rostered and has 37 casuals rostered on the mock roster.  The ANF 

does not explain why, and it is not apparent to me that, casuals pose a risk to patient safety.  In any event, I accept that between 

91 and 107 casuals have been rostered over the previous recent months.   

43 Similarly, on the material before me I cannot find that the proposed roster involves too few cardiac competent staff or that 

graduate nurses should not work nights or weekends.   

44 The ANF does not explain how, and I am not persuaded that, the proposed roster would compromise nurse registration. 

45 I am not persuaded that the proposed roster compromises patient safety or nurse registration. 

46 While the proposed roster may involve some instances of staff having split days off or working more than seven consecutive 

days, I do not consider that the proposed roster is necessarily in breach of clause 25 of the Industrial Agreement, given the 

clause’s wording. 

47 On what is before me, I have not formed the opinion required by s 44(6)(ba) of the Act. 

48 I am not persuaded that I should make interim orders to prevent the Health Service from implementing the proposed roster 

pending the hearing and determination of this matter. 

49 The ANF’s application for interim orders is dismissed.   

 
 

2017 WAIRC 00771 

DISPUTE RE WITHDRAWAL FROM ACUTE MEDICAL UNIT 12 HOUR SHIFT AGREEMENT 2014 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH 

APPLICANT 

-v- 

EAST METROPOLITAN HEALTH SERVICE 

RESPONDENT 

CORAM COMMISSIONER T EMMANUEL 

DATE FRIDAY, 1 SEPTEMBER 2017 

FILE NO/S C 19 OF 2017 

CITATION NO. 2017 WAIRC 00771 

 

Result Application for interim orders dismissed 

Representation 

Applicant Ms R Weideman (as agent)  

Respondent Ms S Smith (as agent)  

 



97 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1497 

 

Order 

HAVING heard Ms R Weideman (as agent) on behalf of the applicant and Ms S Smith (as agent) on behalf of the respondent, the 

Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

THAT the applicant's application for interim orders be, and by this order is, dismissed.  

(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 

 

2017 WAIRC 00737 

DISPUTE RE ALLEGED REFUSAL TO REINSTATE OR TO RE-EMPLOY APPLICANT MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2017 WAIRC 00737 

CORAM : SENIOR COMMISSIONER S J KENNER 

HEARD : FRIDAY, 24 FEBRUARY 2017, THURSDAY, 13 APRIL 2017, FRIDAY, 14 JULY 

2017, MONDAY, 31 JULY 2017 

WRITTEN SUBMISSIONS 2, 3, 4 & 7 AUGUST 2017 

DELIVERED : FRIDAY, 18 AUGUST 2017 

FILE NO. : C 10 OF 2017 

BETWEEN : THE STATE SCHOOL TEACHERS' UNION OF W.A. (INCORPORATED) 

Applicant 

AND 

THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

Respondent 

 

Catchwords : Industrial Law (WA) - Further application for interim order of reinstatement or re-

employment pending final hearing and determination of substantive claim - Whether 

Commission has power to make the interim order sought - Whether Commission is deprived 

of jurisdiction in relation to the applicant's substantive claim - Principles applied - 

Commission's jurisdiction is not excluded by reason of s 23(2a) of the Act - Commission has 

no power to make the interim order sought - Application for interim orders dismissed 

Legislation : Industrial Relations Act 1979 (WA) 

  Public Sector Management Act 1994 (WA) 

  Public Sector Management (Examination and Review Procedures) Regulations 2001 (WA) 

  Public Sector Management (Breaches of Public Sector Standards) Regulations 2005 (WA) 

  Working with Children (Criminal Record Checking) Act 2004 (WA) 

  Labour Relations Reform Bill 2002 

  Interpretation Act 1984 (WA) 

  Interpretation of Legislation Act 1984 (Cth) 

Result : Application for interim orders dismissed 

Representation: 

Counsel: 

Applicant : Mr M Amati  

Respondent : Mr N van Hattem of counsel 

Solicitors: 

Respondent : State Solicitor’s Office 

 

Case(s) referred to in reasons: 

BHP Billiton Iron Ore Pty Ltd v Construction, Forestry, Mining and Energy Union of Workers and Anor [2006] WASCA 49 

Brett v Sharyn O’Neil, Director General, Department of Education [2015] WASCA 66 

Burswood Resort (Management) Ltd v Australian Liquor, Hospitality and Miscellaneous Workers’ Union [2003] WAIRC 09550 

Director General Department of Justice v Civil Service Association of Western Australia Incorporated [2005] WASCA 244 

R v Forbes; Ex parte Bevan (1972) 127 CLR 1 

RGC Mineral Sands Ltd and Anor v Construction, Mining, Energy, Timberyards, Sawmills, Woodworkers Union of Australia WA 

Branch and Ors (2000) 80 WAIG 2438 
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Robe River Iron Associates v Federated Engine Drivers’ and Firemen’s Union of Workers of Western Australia (1986) 

67 WAIG 315 

SGS Australia Pty Ltd v Trevor Taylor (1993) 73 WAIG 1760 

SSTU of WA v Director General, Department of Education [2014] WAIRC 00753 

State School Teachers’ Union of WA (Incorporated) v Director General, Department of Education [2015] WAIRC 00875 

The Board of Management, Princess Margaret Hospital for Children v The Hospital Salaried Officers Association of WA (Union of 

Workers) (1975) 55 WAIG 543 

The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch v Anna Pineira 

trading as Aunty Joan’s Child Care Centre (1990) 70 WAIG 2126 

The State School Teachers’ Union of W.A. (Incorporated) v The Director General, Department of Education [2017] WAIRC 00241 

Western Australian Prison Officers’ Union of Workers v The Minister for Corrective Services [2014] WAIRC 00313 

Case(s) also cited: 

SSTUWA v Department of Education [2016] WAIRC 00125 

Reasons for Decision 

Background 

1 On 2 May 2017, the Commission otherwise constituted (Matthews C) delivered its reasons for decision dismissing an 

application brought by the applicant that the applicant’s member, Mr Buttery be re-employed on an interim basis, pending the 

final hearing and determination of the substantive claim: [2017] WAIRC 00241; (2017) 97 WAIG 564. The substantive claim 

is that Mr Buttery was harshly and unfairly denied re-employment, following the termination of his employment by the 

respondent as a consequence of the issuance of an Interim Negative Notice under the Working with Children (Criminal Record 

Checking) Act 2004 (WA).    

2 A preliminary issue of jurisdiction taken in those proceedings, that being whether s 44(6)(bb)(i) of the Industrial Relations Act 

1979 (WA) supported the making of an interim order, was not finally determined by the Commission.  Matthews C came to the 

conclusion in pars 21 and 22 of his reasons, that even if he had such a power, without finally determining whether this was so, 

he would have not exercised it in favour of Mr Buttery. This was because at that time, Mr Buttery was facing criminal charges 

arising out of an incident involving a year 4 student at the primary school where Mr Buttery was teaching. Matthews C 

considered that it would not be appropriate for the respondent to be required to re-employ a teacher in those circumstances, 

given the respondent’s obligation to provide children with a safe environment for their care and learning. In applying a balance 

of convenience approach to whether such an interim order ought be made, if the Commission had power to make it, 

Matthews C concluded that the balance of convenience would be strongly against the making of such an order.  Accordingly, 

the application for interim relief was dismissed. 

3 Events have now moved on. A material change in circumstance is that on 19 June 2017 the criminal charges against 

Mr Buttery were discontinued. On 20 June 2017, the applicant wrote to the Director General of the respondent refreshing its 

request that Mr Buttery be re-employed in his former teaching position. The applicant also said that Mr Buttery should be 

compensated for his loss from 11 November 2016 to his re-employment and that his service be deemed continuous for all 

benefit purposes. If this proposal was accepted by the respondent, the applicant would discontinue these proceedings. 

4 By letter dated 5 July 2017 from Mr Cullen, the respondent’s Director Standards and Integrity, the applicant was advised that 

under s 76(4) of the Public Sector Management Act 1994 (WA) a disciplinary investigation had been commenced by the 

respondent in relation to Mr Buttery’s conduct. I observe that disciplinary proceedings originally taken against Mr Buttery 

arising from the incident were discontinued on the cessation of his employment. It was further noted in the letter that 

Mr Buttery’s employment record with the respondent, that was marked “not suitable for future employment by the Department 

of Education” would remain unchanged for the duration of the investigation. By further letter dated 20 July 2017 on behalf of 

the Director General of the respondent, the applicant was informed that the respondent did not propose to re-employ 

Mr Buttery and compensate him for his loss of salary. 

5 Accordingly, the applicant in light of the changed circumstances, now refreshes its application for an interim order of 

reinstatement or re-employment of Mr Buttery. The respondent maintains its opposition. 

6 To enable the Commission as presently constituted to determine the further interim order application, the parties were directed 

to file and serve further written outlines of submissions. The submissions reaffirmed the parties’ positions adopted before 

Matthews C, in relation to the scope of the power in s 44(6)(bb)(i) of the Act. The parties contended that as Matthews C did 

not finally determine that issue, it is open for the Commission as presently constituted to do so. The respondent has now also 

raised a jurisdictional objection, based on s 23(2a) of the Act. This issue was not raised before the Commission in the earlier 

proceedings. However, as jurisdiction is always at large, this is not an impediment to the respondent raising it now: SGS 

Australia Pty Ltd v Trevor Taylor (1993) 73 WAIG 1760.   

Contentions of the parties 

7 The respondent maintained that there is no jurisdiction or power to make the interim order sought by the applicant. There were 

two limbs to the respondent’s argument.   

8 The first was that the Commission’s jurisdiction in this matter is, by s 23(2a) of the Act, ousted because the substance of the 

applicant’s claim concerns a matter in respect of which a procedure referred to in s 97(1)(a) of the PSM Act has been 

prescribed. The relevant matter according to the respondent, is the recruitment and selection of employees under the Public 

Sector Commission Employment Standard. The contention advanced by the respondent in respect of the Standard was that the 

refusal to re-employ Mr Buttery, as opposed to the claim by the applicant alleging unfair dismissal, was a matter covered by 
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the Standard. Thus, the Commission’s jurisdiction is excluded in its entirety, regardless of the specific complaints or 

allegations made in this particular case:  Director General Department of Justice v Civil Service Association of Western 

Australia Incorporated [2005] WASCA 244; (2005) 86 WAIG 231 (Jones) per Wheeler and Le Miere JJ at pars 54-56; State 

School Teachers’ Union of WA (Incorporated) v Director General, Department of Education [2015] WAIRC 00875; (2015) 

95 WAIG 1661. 

9 The second contention advanced by the respondent was that which was advanced in the proceedings before Matthews C in the 

initial interim order application.   That being that given the acceptance by the applicant that the claim brought is not one 

alleging that Mr Buttery was harshly, oppressively or unfairly dismissed, but rather constitutes an unfair refusal to employ, 

then there is no head of power under s 44 of the Act to support the making of such an interim order. In particular, reference 

was made to s 44(6)(bb)(i) of the Act. The contention of the respondent was that this provision is not a source of original 

power to make an interim order. It was said that this conclusion is plain from the language of s 44(6)(bb)(ii) which contains an 

express power, without limitation, that in a case of a claim of unfair dismissal, the Commission is empowered to make any 

interim order that it thinks appropriate in the circumstances. The submission thus was that to the extent that Parliament has 

expressly conferred an interim order making power in the terms just mentioned, then this supports the conclusion that 

s 44(6)(bb)(i) cannot be availed of for the making of interim orders of the kind sought in this case. 

10 In support of this proposition, the respondent referred to the legislative history of s 44(6)(bb) to the effect that Parliament 

specifically enacted s 44(6)(bb)(ii) to apply to unfair dismissal cases brought under s 44: Explanatory Memorandum Labour 

Relations Reform Bill 2002 at par 145. 

11 Focussing specifically on the terms of s 44(6)(bb)(i), the respondent made the further submission that for an interim order to be 

supported under this provision, there would need to be identified a power elsewhere in the Act to enable such an order to be 

made. The respondent referred to only three express provisions in the Act referring to the making of “interim orders” they 

being ss 44(6)(bb)(ii); 83(7) and 83E. None of them apply to the present circumstances before the Commission. 

12 Furthermore, whether there should be implied a power to make interim orders, in the face of a substantive power to order re-

employment, was a further matter addressed in the respondent’s submissions. The submission was that the capacity for the 

Commission, on hearing a matter referred for determination under s 44(9) of the Act, to make final orders to re-employ in an 

appropriate case, does not carry with it the implication that an interim order may be made before consideration of final relief. 

In this respect, reference was made to and reliance placed upon the decision of the Full Bench in Burswood Resort 

(Management) Ltd v Australian Liquor, Hospitality and Miscellaneous Workers’ Union [2003] WAIRC 09550; (2003) 83 

WAIG 3314. 

13 Finally, in the alternative, in the event that the Commission held there was jurisdiction and power to make an interim order, the 

respondent contended that an order should not be made in the circumstances of this case. Whilst accepting that the criminal 

charges against M Buttery have been discontinued, the conduct alleged, that being the use of force against a year 4 child was a 

serious matter.  Reliance was placed on contemporaneous accounts by Mr Buttery himself in this regard. The submission was 

therefore, consistent with the views of Matthews C, in the earlier interim order proceedings, that whilst recognising the 

financial impost on Mr Buttery, having been deprived of his income pending the final hearing and determination of the 

proceedings, the balance of convenience would weigh against the making of an interim order in the present circumstances. The 

fact of financial detriment, which would follow in most cases of the current kind, can be ultimately remedied, in the event that 

the substantive application succeeds, the respondent contended. 

14 For all of the foregoing reasons, it was submitted firstly, that the substantive application should be dismissed. Alternatively, the 

application for an interim order should be dismissed. 

15 On the other hand, the applicant made a number of submissions. Firstly, as to the s 23(2a) issue, the applicant contended the 

matter before the Commission is not one concerning the selection and recruitment of an employee, but redressing an alleged 

wrong. The allegations of the applicant are that the respondent has unfairly and harshly refused to re-employ Mr Buttery and 

relief is sought from this. The applicant does not seek an order from the Commission to interfere with the respondent’s 

recruitment process or who it is able to employ. The applicant further contended that the circumstances of the Jones case are 

distinguishable from the present matter. Accordingly, s 23(2a) was no barrier to the Commission dealing with the matter.  

16 Secondly in relation to the interim order power, the applicant referred to the breadth of the Commission’s powers having 

regard to the terms of ss 7, 23(1) and 44 of the Act. In particular, as to “refusal to employ” cases, and the scope of possible 

orders under s 44 of the Act, the applicant referred to BHP Billiton Iron Ore Pty Ltd v Construction, Forestry, Mining and 

Energy Union of Workers and Anor [2006] WASCA 49; (2006) 86 WAIG 1193, a decision of the Industrial Appeal Court, and 

The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch v Anna Pineira 

trading as Aunty Joan’s Child Care Centre (1990) 70 WAIG 2126, a decision of the Full Bench of the Commission. The 

applicant relied upon observations of both the Industrial Appeal Court and the Full Bench as to the powers of the Commission 

to “deal with” an industrial matter, and the breadth and scope of the powers of the Commission under s 44 of the Act, whether 

the claim be for interim or final relief, as the case may be. 

17 Secondly, and specifically focussing on s 44(6) of the Act, the applicant contended that s 44(6)(bb)(i) makes it clear that under 

s 44, the Commission has available to it the full range of powers when enquiring into and dealing with any industrial matter. 

The submission was that when read with s 23 of the Act, s 44(6)(bb)(i) may be said to provide the Commission with 

“secondary original jurisdiction” when dealing with an unresolved or live industrial matter before it, as I understood the 

submissions. In this regard, reference was also made to the terms of s 27(1) as specifically referred to in s 44(6)(c) of the Act. 

The applicant referred to and relied on s 27(1)(o), which enables the Commission, in relation to any matter before it, to make 

such orders as may be just with respect to interlocutory proceedings. As I understood the applicant’s submission, it was 

therefore contended that s 27(1)(o) provides some support for the interim order sought in this case.   
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18 Reference was also made in the applicant’s submissions to s 18 of the Interpretation Act 1984 (WA) dealing with the purpose 

or object of a written law and also correspondingly, s 41A of the Interpretation of Legislation Act 1984 (Cth). It was not clear 

to me how the latter provision is relevant to these proceedings. 

19 Thirdly and in any event, if the Commission was satisfied that it had jurisdiction and power, the applicant submitted that the 

balance of convenience lay with Mr Buttery and an interim order should be made. In this respect, it was contended by the 

applicant that on the facts, Mr Buttery has not been found to have committed any act of misconduct and the criminal charges 

have been discontinued. As a matter of equity and good conscience in those circumstances, an interim order should be made. 

Furthermore, given the fact that Mr Buttery has had his authority to work with children returned to him, combined with the 

significant financial stress, further supports the making of an interim order in all the circumstances. 

Consideration 

Section 23(2a) - Jurisdiction 

20 It was common ground that the matter before the Commission concerns the respondent’s refusal to employ Mr Buttery. This is 

not a case alleging unfair dismissal. There is no doubt that in the general run of cases, a refusal to employ constitutes an 

industrial matter for the purposes of ss 7 and 23(1) of the Act and the Commission has the jurisdiction to deal with such 

matters: The Board of Management, Princess Margaret Hospital for Children v The Hospital Salaried Officers Association of 

WA (Union of Workers) (1975) 55 WAIG 543; RGC Mineral Sands Ltd and Anor v Construction, Mining, Energy, 

Timberyards, Sawmills, Woodworkers Union of Australia WA Branch and Ors (2000) 80 WAIG 2438; BHP Billiton. 

21 By s 23(1) of the Act, the Commission has jurisdiction to “enquire into and deal with any industrial matter”.  However, this is 

expressly “Subject to this Act”. The relevant qualification for present purposes is s 23(2a).  Section 23(2a) of the Act provides 

as follows: 

 (2a) Notwithstanding subsections (1) and (2), the Commission does not have jurisdiction to enquire into or deal 

with any matter in respect of which a procedure referred to in section 97(1)(a) of the Public Sector 

Management Act 1994 is, or may be, prescribed under that Act. 

22 The scope of the then s 80E(7) (now s 80E(7)(b)), applicable to the Arbitrator’s jurisdiction, corresponding to s 23(2a) of the 

Act, was considered by the Industrial Appeal Court in Jones. In this case, Wheeler and Le Miere JJ came to the conclusion that 

because of the terms of s 80E(7) (or s 23(2a)) the jurisdiction of the Arbitrator (or the Commission) is excluded in its entirety 

in respect of a matter, where a Public Sector Standard has been prescribed and in respect of which, procedures of a kind 

referred to in s 97(1)(a) of the PSM Act have been prescribed. In that case, a standard dealing with “Recruitment, Selection and 

Appointment” had been made under s 21 of the PSM Act. In light of the existence of the Public Sector Management 

(Examination and Review Procedures) Regulations 2001 (WA), the jurisdiction of the Arbitrator was excluded in its entirety. 

The exclusion of jurisdiction did not depend on the necessity for an allegation of a breach of a Standard. 

23 There exists a standard called the “Employment Standard”. In the Western Australian Prison Officers’ Union of Workers v The 

Minister for Corrective Services [2014] WAIRC 00313; (2014) 94 WAIG 581, I considered the terms of the Employment 

Standard and the relevant authorities. At pars 22-25 I first observed: 

22 The effect of the counterpart of s 23(2a) of the Act, that being s 80E(7) of the Act, applicable to the exercise of 

jurisdiction by the Arbitrator, was considered in Director General Department of Justice. In that case, before the 

Arbitrator at first instance, was a claim by the Civil Service Association on behalf of a member Mr Jones, that he had 

been improperly denied an appointment to a level 7 position in the Department of Justice. The Arbitrator considered 

she had jurisdiction to deal with the matter and found in favour of the Applicant’s claims. The Department appealed 

to the Full Bench which held that s 80E(7) of the Act did not preclude the Arbitrator from dealing with the matter, 

despite the existence of a public sector standard dealing with recruitment, selection and appointment and procedures 

made under s 97(1)(a) of the PSM Act to deal with breaches of such a standard. The matter went on appeal to the 

Court. In dealing with the scope of s 80E(7) of the Act, when read with s 97(1)(a) of the PSM Act, Wheeler and Le 

Miere JJ said at pars 53-56: 

The "matter" in respect of which the procedure may be prescribed pursuant to s 97(1) is the matter of the 

"breaching of public sector standards". In the present case, there is a standard dealing with "Recruitment, 

Selection and Appointment", and that is the "matter" in respect of which the procedure is prescribed. That 

matter having been dealt with by the prescribing of a procedure pursuant to s 97(1)(a), it would follow, in our 

view, that the jurisdiction of the Arbitrator is therefore excluded in respect of it. 

As we understand it, the Full Bench considered that there were two reasons why s 80E(7) did not operate to 

exclude the jurisdiction of the Arbitrator in the present case. The first is to be found in [77] of the reasons of the 

President, with whom Senior Commissioner Gregor agreed. That was that the present case was not a matter 

"which related in any way to any Public Sector Standards, at least in the manner and in the way in which it 

came before and was required to be considered by the Arbitrator". That approach reads s 80E(7) as excluding 

the jurisdiction of the Arbitrator only where a breach of a public sector standard is the allegation made to the 

Arbitrator. However, the subsection is not framed so narrowly. Rather, it excludes jurisdiction in relation to any 

"matter" in respect of which a procedure is prescribed. That is, it excludes jurisdiction in relation to the 

"matter", not in relation to particular allegations. The matter in this case is the breach of a very broad standard 

relating to the appointment of employees. 

If the Full Bench's reasoning were correct on this point, s 80E(7) on one view would never have any work to 

do, since the "matter" before the Arbitrator will always be an "industrial matter" as defined by the Act, being, in 

effect, a matter affecting or pertaining to the work of employees, rather than a matter relating directly to breach 

of a public sector standard. Since ss 7 - 9 of the PSM Act are so broad in their scope, it would invariably be 

possible to frame a claim so as to allege breach of those principles, rather than to rely directly on breach of a 
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public sector standard. While s 80E(7) is in some respects not happily phrased, and while we acknowledge that 

as a matter of legal principle, it is undesirable to construe too broadly provisions which limit the right of persons 

to approach courts and tribunals, it seems to us that, having regard to the statutory context, s 80E(7) must be 

read as excluding jurisdiction in respect of a matter, wherever there is a matter in respect of which a relevant 

standard has been prescribed and in respect of which procedures of the type described in s 97(1)(a) have been 

prescribed. In this case, as we have noted, a standard has been prescribed in relation to selection and 

appointment, and the result of the prescription of procedures pursuant to s 97 of that standard is that the 

jurisdiction of the Arbitrator is excluded in relation to the whole of that "matter", regardless of the precise 

allegations of misconduct or unfair conduct which may be made in respect of it. 

23 By the paragraph immediately above, Wheeler and Le Miere JJ concluded that there needs to be a relevant standard 

that has application to the subject matter of the dispute before the Commission, and, procedures have been prescribed 

to deal with a breach of such a standard. It is also clear from the Court’s decision, that there is no necessity for 

allegations of a specific breach of the relevant standard to be the subject matter before the Commission, for the 

Commission’s jurisdiction to be ousted. It is sufficient for the operation of ss 23(2a) and 80E(7) of the Act, that the 

industrial matter before the Commission, concerns the subject matter of the relevant standard. 

24 Also, earlier in 1999, the Full Bench considered the same issue in the context of the then public sector standard in 

relation to transfers of public sector employees. In Ishmael’s case, the Full Bench heard an appeal from a decision of 

the Arbitrator, in which declarations were made that the Arbitrator had jurisdiction to deal with the relevant industrial 

matter of the alleged unfair transfer of a TAFE employee, despite the existence of a public sector standard dealing 

with transfers. In his decision upholding the appeal, Sharkey P (Kenner C agreeing) said at pars 32-40: 

(32) If one reads s.21(1)(a) and s.97(1)(a) of the PSMA and s.80E(7) of the Act together, the “matter”, in 

respect of which the Arbitrator does not have jurisdiction, is whether minimum standards of merit, equity 

and probity have been met in relation to this case (see CSA v Perth Theatre Trust 79 WAIG 14 at 17 (FB) 

and Hansard, “Legislative Council Debates and Committee”, Volume 319, 16 December 1994 at page 

9920), if the appellant is right. 

(33) By virtue of the prescribed standards (see paragraph (13)(c) above), transfer decisions must be equitable 

and must take into account “the organisation’s requirement and employee needs”. Inter alia, too, there are 

requirements for compliance with the standard, including the following: that the movement is at a 

comparable classification level, that the organisation’s employees’ needs are taken into account in the 

transfer decision, that the employee is notified of the transfer decision and arrangements, and that decision 

and processes embody the principles of natural justice. 

 If these requirements are breached, then there is a breach of the prescribed standard. If there is a breach of 

the prescribed standard, then the employee, Ms Ishmael, who complains that there is, may make a claim 

for review pursuant to Regulation 8 of the PSMR. 

 There is a prescribed procedure to obtain relief and, further, a prescribed power to prescribe relief within 

the meaning of s.97(1) of the PSMA. 

(34)  The applicant organisation (“the CSA”) at first instance, complained that Ms Ishmael, who was a 

Computer Systems Officer Level 2, had been appointed to a position located at the respondent’s 

Rockingham Campus, but on 6 April 1998, she was notified that she was to be transferred to another 

position located at the respondent’s Fremantle Campus. This seems to have been common ground 

between the parties. 

 Her claim was that the respondent had failed to consult with her and had “adopted an oppressive and 

unfair usage of its right to managerial prerogative” in seeking to transfer her. In particular, in terms of the 

declaration sought, it was alleged that— 

“(1) ...the respondent has harshly and oppressively exercised its prerogative in that it has— 

(a) Failed to adequately consult with Ms Ishmael. 

(b) Failed to fairly and reasonably consider the objections of Ms Ishmael. 

(c) Failed to fairly and reasonably assess the systems and processes of work thereby introducing 

a hazardous work practice. 

(2) … 

(a) the respondent failed to notify the applicant as to the Introduction of Change as required by 

clause 49 of the Government Officers Salaries Conditions and Allowances Award 1989(sic). 

(b) the respondent has attempted by vexatious means to introduce a process of work rejected by 

Ms Ishmael and other employees at an earlier time. 

(c) the respondent has failed in its obligations as provided by sections 8, 9, 29(1)(a), 29(1)(d), 

s29(1)(e), s30(b), s30(c) and s30(d) of the Public Sector Management Act. 

(d) the respondent failed to fairly and reasonably consider the International Labour Organisation 

1981 Convention concerning Workers with Family Responsibilities.” 

(See pages 7-8 (AB1)). 

(35) The application plainly sought that the Arbitrator examine whether the minimum standards of merit, 

equity and probity had been met by the appellant in relation to the decision to transfer Ms Ishmael, there 
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being the allegations that the appellant had acted “harshly”, “oppressively” and “unfairly”, to which I 

have referred above. 

(36) The matter and even whether the right to transfer had been exercised harshly, oppressively, unfairly and 

vexatiously was a matter relating to whether the minimum standards of merit, equity and probity had been 

met by the appellant in relation to the decision to transfer Ms Ishmael. 

(37) The matter was one at its core which the Arbitrator had no jurisdiction to hear and determine, it being 

plainly a matter exclusively within the preserve of the public sector standards and the procedures relating 

thereto. That is because a breach of these standards was alleged. 

(38) It was submitted for the respondent that the correct application of the abovementioned provisions is that 

the Arbitrator has jurisdiction to deal with a matter relating to a transfer which does not involve a breach 

of the transfer standard. 

 That is, of course, what s.97 of the PSMA prescribes. The section does not oust the jurisdiction conferred 

on the Arbitrator, otherwise, by s.80E or on the Commission by s.23(2a) of the Act. 

 Further, a breach of a public sector standard occurs where one or more of the compliance requirements 

stipulated by the standard are not met. The transfer requirements are what determines whether there is a 

breach of the standard or not. The compliance requirements are the core of the standard. 

(39) In my opinion, the needs of the employer and employee require that each treats the other fairly. 

Accordingly, that is a requirement for compliance and a component of the standard and a breach of that 

requirement is not within the jurisdiction of the Arbitrator. There is, however, clearly and unequivocally, 

having regard to the words of s.97(1)(a) of the PSMA and s.80E(7) of the Act, a jurisdiction to deal with 

matters relating to the transfer which does not involve a breach of the transfer standard. 

(40) For those reasons, the fairness or otherwise of the appellant’s conduct in transferring Ms Ishmael would 

be excluded from the Arbitrator’s jurisdiction. 

25 One qualification to the decision of the Full Bench in Ishmael’s case, decided by the Court in Department of Justice, 

is that it is not permissible for the Commission to deal with specific matters, not involving a breach of a relevant 

standard, that may be before the Commission. The effect of ss 23(2a) and 80E(7) of the Act is to remove the 

jurisdiction of the Commission and the Arbitrator completely, over the relevant subject matter of the standard. 

24 Then dealing with the Employment Standard in particular, I went on to say at pars 31 to 43: 

31 The standard is entitled “The Employment Standard”. This is a broad and generic heading. It is prefaced by a 

“Statement of Intent” in the following terms: 

Statement of Intent 

This Commissioner’s instruction (CI) establishes the minimum standards of merit, equity and probity to be 

complied with by the employing authority of each public sector body when filling a vacancy. 

32 A further heading “Reference” then says: 

Reference 

When making employment decisions and exercising employment powers and functions the employing authority 

of each public sector body and its employees must comply with the minimum standards of merit, equity and 

probity established by the Commissioner under the Employment Standard, set out below, and the CI on Filling a 

Public Sector Vacancy. This requirement is in addition to compliance with the PSMA (particularly section 

8(1)(a), (b) and (c), section 8(3) and section 9), the Western Australian Public Sector Code of Ethics and other 

relevant legislation. Supporting information produced by the Public Sector Commission may assist the 

employing authorities of public sector bodies fill vacancies. Such material is explanatory and does not form part 

of the legislative framework. A list of products is available at the end of this CI. 

33 The body of the standard then appears under the heading “The Employment Standard” and it provides as follows: 

THE EMPLOYMENT STANDARD 

(EFFECTIVE ON AND FROM 21 February 2011) 

The Employment Standard applies when filling a vacancy (by way of recruitment, selection, appointment, 

secondment, transfer and temporary deployment (acting)) in the Western Australian Public Sector. 

The Employment Standard requires four principles to be complied with when filling a vacancy: 

Merit Principle 

The Western Australia Public Sector makes employment decisions based on merit. Merit usually involves the 

establishment of a competitive field. 

In applying the merit principle a proper assessment must take into account: 

• the extent to which the person has the skills, knowledge and abilities relevant to the work related 

requirements and outcomes sought by the public sector body; and 

• if relevant, the way in which the person carried out any previous employment or occupational duties. 

Equity Principle 

Employment decisions are to be impartial and free from bias, nepotism and patronage. 

For secondment the employee consents. 

For transfer employment conditions are comparable. 
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Interest Principle (applies to secondments, transfers and acting) 

Decisions about an employee’s secondment, transfer or acting take account of the employee’s interests and the 

work related requirements of the relevant public sector body. 

Transparency Principle 

Decisions are to be transparent and capable of review. 

34 A section then follows, called “Terminology”. It contains a number of defined terms. The defined terms include that 

for “Competitive Field”: 

Competitive Field: 

A field which includes more than one person who meets the requirements of the vacant position; competitive 

fields are generally achieved through the advertising of a vacancy. 

35 Next is a definition of “Transfer” which appears as follows: 

Transfer: 

The permanent movement at the same classification level. Transfers occur in accordance with the employment 

standard, industrial awards and agreements or other applicable legislation. 

36 Furthermore “Vacancy” is defined as follows: 

Vacancy: 

A vacant post, office or position within the public sector. A vacancy can result from the creation of a new office, 

post or position or by the temporary or permanent movement of another employee. 

For redeployment purposes a vacancy is defined as all offices, posts or positions, newly created, recently 

vacated or to be filled on a temporary basis in excess of six months. 

(My emphasis) 

37 Accompanying the Employment Standard, in materials prepared by the Public Sector Commission, are attached 

“Questions and Answers”. They are described by the Public Sector Commission as “practical information to assist 

public sector bodies and their employees to understand and apply the Commissioner’s Instruction: The Employment 

Standard”. It is clear they do not form part of the standard. Throughout the question and answers, reference is made to 

“vacancies” and the “filling of vacancies” by public sector bodies, in explaining the application of the Employment 

Standard and its requirements.  

38 It is trite that in construing the terms of an instrument, it should be considered as a whole. The meaning of each 

provision of the Employment Standard is to be considered in the context of its purpose and object, gathered from its 

provisions read in their entirety. It is also clear from s 21 of the PSM Act, that a public sector standard has the status 

of delegated legislation and should therefore be interpreted in accordance with accepted canons of construction that 

apply to legislative instruments generally. 

39 In the first paragraph of the Employment Standard, set out above, it commences with the words “The Employment 

Standard applies when filling a vacancy …”. This is repeated in the second paragraph. The reference to “filling a 

vacancy” is reaffirmed in the definition of “Employment Standard” in the terminology section. Under the heading 

“Merit Principle” is a reference to “a competitive field”, as the preferred approach to merit based employment 

decisions. The first dot point requires some consideration of the employer, in applying this principle, to have regard to 

the “outcomes sought” by the public sector body and the “work related requirements”. These references can only 

sensibly be understood as referring to the requirements of a vacant position sought to be filled by the employer. 

40 Next, is reference to the “Equity Principle”, which suggests that in filling a vacancy, an employer is required to avoid 

any circumstance that may suggest favouritism and, in the case of a transfer to a vacant position, the position 

occupied by the person to be transferred is to be comparable with the position into which he or she is to be 

transferred. The next heading “Interest Principle” is seemingly confined to secondments, transfers and acting 

appointments. It requires some consideration of the particular interests of the transferee, and the particular features or 

aspects of the job that needs to be filled. The overall sense of this provision seems to be directed towards some 

matching of the transferee’s interests with the requirements of the position into which they may be transferred. 

41 Apart from the terms of the Employment Standard itself, the preamble to it, which I have set out above, makes clear 

its scope of application. The limits of its operation are further marked out. As noted, the “Statement of Intent”, makes 

it plain that the standard applies to “filling a vacancy”. The fact that the Employment Standard repeals and replaces 

the “Recruitment, Selection and Appointment Standard”, is a strong indicator, read with the rest of the standard, that it 

has application to various methods by which vacancies in the public sector may be filled. 

42 Under the heading “Reference”, the public sector body, in addition to complying with the Employment Standard, is 

also required to comply with the “CI on Filling a Public Sector Vacancy”. It goes without saying that other statutory 

obligations set out in the PSM Act will also apply. Further reference is made to other supporting information 

published by the Public Sector Commission in relation to assisting public sector bodies fill vacancies. Also, 

importantly, a “Vacancy” is specifically defined, as set out above. It plainly means a vacant or unoccupied post, 

position or office that is required to be filled.  

43 When an analysis of the Employment Standard is undertaken as set out above, the conclusion is compelling, that on 

its ordinary and natural meaning, the standard is a legislative instrument, directing public sector bodies that where 

they need to fill a vacancy in their organisation, they are obliged to do so in the manner set out in the Employment 

Standard…  
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25 In addition to the Employment Standard, there exists the Public Sector Management (Breaches of Public Sector Standards) 

Regulations 2005 (WA). These Regulations provide for a procedure whereby a person may complain of a breach of a public 

sector standard by an employing authority, arising from a “reviewable decision”. A “reviewable decision” is one made by an 

employing authority, “as a result of the completion of a process to which a public sector standard applies”.   

26 Therefore, on the face of it, if a matter before the Commission concerns “the filling of a vacancy (by way of recruitment, 

selection, appointment, secondment, transfer and temporary deployment (acting) in the WA Public Sector”, then by s 23(2a) of 

the Act, the Commission is deprived of jurisdiction to enquire into and deal with such a matter. The question therefore in this 

case, is whether properly characterised, the applicant’s claim on behalf of Mr Buttery, is such a matter. 

27 The application to the Commission under s 44 of the Act, notified a dispute between the applicant and the respondent in 

relation to a “refusal of the respondent to reinstate or to re-employ Mr Justin Wilson-Buttery [‘Mr Buttery’] – a teacher 

employed by the respondent for approximately 10 years, from 2006 up to the 11 November 2016 – the last six of which as a 

primary school teacher at Greenfields Primary School [‘GPS’]”. The applicant contended that the refusal by the respondent to 

reinstate or re-employ Mr Buttery was harsh, oppressive and unjust. As mentioned earlier, the s 44 application arose as a 

consequence of a decision by the respondent of 11 November 2016, to dismiss Mr Buttery, because of an Interim Negative 

Notice issued to him on 8 November 2016, itself arising from the laying of a charge of assault against Mr Buttery on 

31 October 2016, following an earlier incident with a year 4 student in August 2016. At the same time, the respondent marked 

Mr Buttery’s employment record as “will not be able to be further employed with the Department by reason of Interim 

Negative Notice” and “not suitable for re-hire in child related work”. 

28 As also mentioned above, on 25 November 2016, a disciplinary process, previously commenced by the respondent as a 

consequence of the incident, was discontinued. On 21 December 2016, as a result of representations by the applicant, 

Mr Buttery’s working with children card was returned to him. Subsequently, on 4 January 2017, the Teacher Registration 

Board informed Mr Buttery that his teacher registration had also been restored. Therefore, as at the time of the commencement 

of the s 44 proceedings, on 21 February 2017, there was no legal impediment to Mr Buttery working as a teacher in a school. 

29 On 23 December 2016, two days after the return of his teacher registration, the applicant wrote to the respondent and said that 

in view of the matters referred to above, it requested on Mr Buttery’s behalf, that he be re-employed by the respondent. On 

16 January 2017, Mr Gillam on behalf of the respondent, replied to the applicant’s request and advised that the respondent 

would not re-employ Mr Buttery. In the letter to the applicant, Mr Gillam said as follows: 

Mr Buttery is facing a charge of Common Assault under the Criminal Code (WA) and therefore it would be inappropriate 

to comment further on this matter whilst it is before the Court. Irrespective of the outcome of that charge the Department 

retains the power to investigate the alleged incident as a breach of discipline pursuant to the provisions of the Public 

Sector Management Act 1994. Notwithstanding the fact Mr Buttery's Working With Children card has been reinstated the 

Department is not prepared given all of the circumstances to re-employ Mr Buttery. 

30 It is clear from this letter that the respondent’s refusal to re-employ Mr Buttery related to both the circumstances of the then 

pending criminal charges and the possibility of disciplinary proceedings being commenced against him. No other reasonable 

construction is open. No other circumstances are referred to.  

31 Similarly, following further representations by the applicant on behalf of Mr Buttery, Mr Gillam again on behalf of the 

respondent, and largely for the same reasons as set out in his earlier 16 January 2017 letter, by further letter of 3 February 

2017, refused to agree to re-employ Mr Buttery. The letter of 3 February 2017 provided as follows: 

I refer to your letter dated 24 January 2017 in which you make further submissions on behalf of Mr Justin Buttery. While 

it is accepted Mr Buttery's Working with Children card and registration with the Teachers' Registration Board of WA 

have both been reinstated, the Department of Education (the Department) is still unwilling to re-employ Mr Buttery.  

Mr Buttery is still facing a charge of Aggravated Common Assault involving a student of this Department. It is 

acknowledged that Mr Buttery has pleaded not guilty and the matter remains before the Court. 

As acknowledged by you, the issuing of an Interim Negative Notice resulted in Mr Buttery's contract of employment 

lawfully coming to an end. Consequently there is no compulsion on the Department to re-employ or reinstate Mr Buttery 

despite the arguments made by you on his behalf. It is the Department's discretion as to whom it wishes to employ and its 

position remains unchanged in that it is not prepared to re-employ or reinstate Mr Buttery given the current 

circumstances. 

32 Both of these letters from the respondent refusing to re-employ Mr Buttery, are largely confirmed by the affidavit of 

Mr Milward, an investigator employed by the respondent, having carriage of the present disciplinary investigation. This was in 

response to a further request by the applicant by letter dated 20 June 2017, for the respondent to re-employ Mr Buttery. 

Mr Milward, when referring to the respondent’s refusal to further re-employ Mr Buttery, said that the decision to not re-

employ Mr Buttery was based on current information held by the respondent and his unsuitability for employment in his 

former role because of his “unnecessary and inappropriate physical contact with a year four student”. This further refusal to re-

employ was despite the disciplinary proceedings being still underway, although seemingly close to a conclusion. Mr Milward 

referred to Mr Buttery’s vacant position being filled by a fixed term 12-month contract, effective from 2 February 2017. It is 

not contentious that the facts giving rise to those disciplinary proceedings, are in dispute. 

33 Mr Buttery’s removal as a teacher on 11 November 2016 was as a consequence of s 22 of the WWC Act. There is no doubt 

that the reason the respondent dismissed Mr Buttery was because of the effect of this provision. To continue Mr Buttery in 

child-related work would subject the respondent to a very substantial penalty. It is clear that the applicant has brought the s 44 

application it has, alleging an “unfair refusal to re-employ” because, by reason of the exception in s 41(3) of the WWC Act, an 

unfair dismissal claim cannot be made to the Commission, if the elements of pars (a), (b) and (c) of s 41(3) are met, which they 

no doubt are in this case: Brett v Sharyn O’Neil, Director General, Department of Education [2015] WASCA 66; (2015) 95 

WAIG 429. The relevant “reason” for the purposes of s 41(3)(b) of the WWC Act, is the subjective reason of the employer: 
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Brett at pars 22-26. There is no doubt from the correspondence before the Commission, that the respondent’s actual reason for 

Mr Buttery’s dismissal on 11 November 2016, was the issuance of the Interim Negative Notice.  

34 There is no evidence before the Commission, that Mr Buttery has applied to join a recruitment pool for a possible position as a 

teacher. However, on two occasions material to the s 44 application, and prior to it being made, the applicant has sought on 

Mr Buttery’s behalf, that he be re-employed by the respondent as a teacher. The requests that he be re-employed, related to his 

former teaching position. There is no evidence before the Commission, or an allegation made, that Mr Buttery participated or 

was required to participate in a merit selection process, in relation to “the filling of a vacancy”.  The terms of the Standard are 

intended to be read with and understood as part of procedures for filling vacancies in the public sector. Not only is the 

respondent required to comply with the PSM Act, but also a further standard “Filling a Public Sector Vacancy”, as a part of the 

process.           

35 Whilst each case will turn on its own facts, the respondent referred to the circumstances before the Commission in State School 

Teachers’ Union of WA (Incorporated) v Director General, Department of Education. In that case, the applicant brought 

proceedings before the Commission under s 44 of the Act on behalf of its member, Mr Appleton, in relation to the 

Department’s refusal to employ him. The Union sought to have removed from Mr Appleton’s employment record “any 

notations/caveats from the employment file of Mr Appleton and reinstate his Teacher Identification Number”. The background 

circumstances were Mr Appleton had been employed as a teacher on numerous fixed term contracts in the period 1990 to 2009.  

In February 2010, as a result of being charged with assault against a student, Mr Appleton received a notation on his 

employment record that any future employment sought by him was to be referred to the respondent’s Standards and Integrity 

Directorate. Additionally, Mr Appleton’s teacher identification number with the respondent was cancelled. Subsequently, the 

criminal proceedings against Mr Appleton were dismissed.  

36 Sometime later, in November 2014, Mr Appleton again sought employment with the respondent as a teacher. This was in 

response to advertisements for suitably qualified teachers to apply to be appointed to a teacher appointment pool.  

Mr Appleton’s application was plainly a part of that recruitment process. His application did not progress and was ultimately 

rejected by the respondent for the reasons mentioned earlier.   

37 In referring to the Jones case, in which Mr Jones sought employment, had been interviewed by a selection panel and was 

considered the best candidate for appointment, Beech CC, in response to a submission on jurisdiction, held that the 

Employment Standard had been prescribed and that the Commission’s jurisdiction was excluded, as to the whole matter of 

selection and appointment, irrespective of the particular allegations made by Mr Appleton. It was held that Mr Appleton 

applied for employment and the respondent refused his application.  Beech CC distinguished the circumstances of the case 

before him to those before the Commission in SSTU of WA v Director General, Department of Education [2014] WAIRC 

00753; (2014) 94 WAIG 1469. In that case, Mr Munforti similarly had a notation on his employment record and the issue 

before the Commission in those proceedings, is whether the respondent’s action in making the notation was fair and reasonable 

and whether it constituted a penalty against him. There was no evidence in that case that Mr Munforti had sought employment 

with the respondent and had that employment request refused, or other circumstances existed that might have enlivened the 

terms of the Standard.  

38 In the present case, there is plainly a dispute between the applicant and the respondent as to the re-employment of Mr Buttery, 

as a consequence of the termination of his employment resulting from s 22 of the WWC Act. As outlined above, given that the 

criminal charges were discontinued and Mr Buttery’s teacher registration restored, the applicant maintains that it was unfair for 

the respondent to not re-engage Mr Buttery in the respondent’s teaching workforce, in all of the circumstances. On two 

occasions, prior to the present application, the applicant on Mr Buttery’s behalf, sought that he be re-employed. Because of the 

circumstances arising from his former employment, and the incident with the year 4 student, the respondent declined to do so. 

The dispute concerns a refusal to employ. The respondent has plainly made a decision that it does not wish to employ Mr 

Buttery any further.  

39 The applicant characterizes the claim as one based on fairness and harshness and contends that s 23(2a) is not engaged. The 

applicant alleges in its particulars of claim, amongst others, that the respondent failed to apply “due process” and to afford Mr 

Buttery a right of reply before taking the action they did; failed to have regard to all of the circumstances of Mr Buttery; failed 

to have any proper regard to Mr Buttery’s employment record; failed to have regard to the fact that the circumstances leading 

to the s 22 WWC Act decision no longer applied; and acted generally in an unfair and unjust manner. The applicant further 

complains that the respondent has not properly taken into account the way in which Mr Buttery has carried out his duties in his 

former teaching position. This is in the context of the alleged unfairness and harshness of the respondent’s actions against Mr 

Buttery, rather than in any sense connected to the merit principle in the Standard.  

40 Despite repeated requests, the respondent has declined to employ Mr Buttery. There is no suggestion in this case of a 

competitive field for appointment in which Mr Buttery was required to, or would be required to participate in, which would be 

normally expected. There is no necessity, as established by the decision of the Court in Jones, for there to be a particular 

allegation of a breach of the Standard. However, properly characterised, and taken in context, the present matter before the 

Commission is not one dealing with the filling of a public sector vacancy, in the sense in which I have attempted to outline it. 

Ultimately, the matter before the Commission concerns an industrial dispute between the applicant and the respondent, in 

relation to an industrial matter concerning the fairness of Mr Buttery’s removal as a teacher from his school and the refusal of 

the respondent to re-employ him. On any view of this case, the circumstances of his removal and the claim for re-employment, 

are inextricably linked. The circumstances before the Commission in both Jones and Appleton are distinguishable. The 

Commission’s jurisdiction is not excluded, given the terms of s 23(2a) of the Act, as explained and applied by the Industrial 

Appeal Court in Jones.  

41 I will now consider the contentions of the parties as to the powers of the Commission under s 44 of the Act to make an interim 

order of re-employment, in the circumstances of the present case. 
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Interim order power 

42 In this application, as opposed to the earlier application before Matthews C, no reliance is placed by the applicant on 

s 44(6)(ba) of the Act to support the making of an interim order. Rather, reliance seems to be placed by the applicant on 

s 44(6)(bb) and possibly (c).  These provisions relevantly provide as follows: 

(6) The Commission may, at or in relation to a conference under this section, make such suggestions and give such 

directions as it considers appropriate and, without limiting the generality of the foregoing may — 

… 

  (bb) with respect to industrial matters — 

 (i) give any direction or make any order or declaration which the Commission is otherwise authorised 

to give or make under this Act; and 

 (ii) without limiting paragraph (ba) or subparagraph (i), in the case of a claim of harsh, oppressive or 

unfair dismissal of an employee, make any interim order the Commission thinks appropriate in the 

circumstances pending resolution of the claim; 

  and 

  (c) exercise such of the powers of the Commission referred to in section 27(1) as the Commission 

considers appropriate. 

43 This is not a case of unfair dismissal and therefore the interim order power in s 44(6)(bb)(ii) has no application. Thus, the 

legislative history of s 44(6)(bb)(ii) and the Explanatory Memorandum in relation to the amendments to the Act, reflecting its 

introduction, do not necessarily assist in the resolution of the present question. However, to the extent the reference can be 

made to these matters, it is clear that Parliament intended to expand the Commission’s powers in s 44 conference proceedings, 

by providing the Commission with an additional and specific power to make an interim order in the particular circumstances of 

an unfair dismissal claim. Such an additional power, adopting accepted canons of statutory construction, is not to be read as in 

any way derogating or otherwise diminishing the broad powers conferred on the Commission under s 44 to “deal with” an 

industrial matter referred to it. So much is clear by the reference in s 44(6)(bb)(ii) to “without limiting paragraph (ba) or 

subparagraph (i)”. This may be out of an abundance of caution by Parliament however. On the other hand, the further 

contention may be advanced that if s 44(6)(bb)(i) of the Act is as broad as the applicant contends, then the introduction of s 

44(6)(bb)(ii) would have been unnecessary.   

44 It is trite that the Commission’s powers under s 44 exercisable at or in relation to a compulsory conference, are not to be read 

down and are to be construed broadly. The Full Bench has also held repeatedly, that s 44 orders by their nature, are interim, 

and are not to be made as a final disposition of matters in dispute:  The Registrar v AMWU (1989) 69 WAIG 1904; Burswood 

Resort (Management) Ltd v Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch. 

Thus, in the search for statutory support for the powers said to be relied on in this case, one does not necessarily need to find 

specific reference in the Act to “interim”, as set out in the respondent’s written submissions.   

45 It seems clear enough that by the inclusion of s 44(6)(c), empowering the Commission to exercise s 27(1) powers as it 

considers appropriate, that the powers of the Commission under s 44(6)(bb)(i) relate to other than s 27(1), otherwise s 44(6)(c) 

would be otiose and have no work to do. In any event, to the extent that the appellant seeks to rely on s 27(1)(o) of the Act, or 

any other s 27(1) power for that matter, such powers are procedural and not substantive in nature, and would not support an 

interim order in the terms sought in this case: Robe River Iron Associates v Federated Engine Drivers’ and Firemen’s Union of 

Workers of Western Australia (1986) 67 WAIG 315 per Brinsden J at 317 and Kennedy J at 319. 

46 An indication as to the breadth of the powers available to the Commission in s 44 conference proceedings is revealed by 

s 44(6a). By par (b) an order under s 44(6)(ba) or (bb) (which must mean (bb)(i)), may vary an award or an industrial 

agreement. Again, such a power is intended to be for the purposes of conciliation and therefore of an interim or temporary 

nature and not grant final relief. 

47 It is also trite to observe that the Commission has no inherent powers. For an order, in the nature of a mandatory injunction, to 

require a party to do something, as in the present case, in my view would require an express power to support it:  R v Forbes; 

Ex parte Bevan (1972) 127 CLR 1; Robe River Iron Associates per Kennedy J at 318 and 319. As was said by Kennedy J in the 

Robe River case, when commenting on the inability of s 27(1)(v) of the Act to support an interim order in the nature of 

retaining the status quo in an industrial dispute “to hold otherwise would be to give the Commission a very great scope for 

making coercive interim orders without any firm criteria and without the special procedures required by section 32(4) in the 

case of orders under section 32(3)(c)(i)”. The former s 32(3)(c)(i) was in largely the same terms as the current s 44(6)(ba)(i) of 

the Act. 

48 The language of s 44(6)(bb)(i), which is in the same terms as s 32(8)(b) of the Act, is in my view, in the nature of a “catch-all” 

provision, referring to the ability of the Commission in s 44 conference proceedings to issue a direction, order or declaration, 

the source of which is found elsewhere in the Act. The language of the provision is not limited to the making of “orders”, but 

includes “direction” and “declaration” also. It is plainly not a source of power in and of itself. So much is clear from the plain 

language of the provision. Whilst not wanting to in any way limit the scope of the s 44(6)(bb)(i), it would appear that, the 

Commission may at or in relation to a conference deal with matters and exercise powers in relation to, as examples, evidence 

under s 33, (subject to s 33(6)) and disputes as to right of entry and inspection under Division 2G. There are no doubt others.      

49 Whilst the applicant referred to s 23(1) of the Act in relation to the Commission’s jurisdiction to enquire into and deal with an 

industrial matter, such jurisdiction, as noted earlier, is “Subject to this Act”. In my view, s 23(1) it is not an unfettered power 

available to the Commission to do anything that it considers appropriate in a given case. An obvious qualification in this 

matter, is s 23(2a) of the Act. The express terms of s 44 of the Act are also a qualification: The Registrar v AMWU. That is, at 

or in relation to a conference convened under s 44, the Commission has the conciliation powers set out and where no 
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agreement is reached, the Commission may, under s 44(9), refer the industrial matter for arbitration and make appropriate 

orders. 

50 Parliament has conferred express powers on the Commission to make orders in the nature of the preservation of the status quo 

as in s 44(6)(ba) and (bb)(ii) of the Act. The applicant, as I have indicated at the outset of these reasons, has not sought to rely 

upon, and in any event, has not established any circumstances to enliven the power available to the Commission in s 44(6)(ba).  

Section 44(6)(bb)(ii) does not have application in this case. In my view, given the nature of the interim order of re-employment 

sought in this matter, and the consequences for the respondent, there would need to be an express power in the Act to support 

such orders, setting out the criteria for the exercise of the power. The applicant has not been able to identify any express power 

available to the Commission, elsewhere in the Act, to authorise and support an interim order, as sought on behalf of 

Mr Buttery. 

Conclusions 

51 For these reasons, I do not consider the Commission has the power under s 44(6)(bb)(i) of the Act to make the interim orders 

sought by the applicant in this case. The application for interim orders must be dismissed 

 
 

2017 WAIRC 00738 

DISPUTE RE ALLEGED REFUSAL TO REINSTATE OR TO RE-EMPLOY UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE STATE SCHOOL TEACHERS' UNION OF W.A. (INCORPORATED) 

APPLICANT 

-v- 

THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE FRIDAY, 18 AUGUST 2017 

FILE NO/S C 10 OF 2017 

CITATION NO. 2017 WAIRC 00738 

 

Result Application for interim orders dismissed 

Representation 

Applicant Mr M Amati 

Respondent Mr N van Hattem of counsel 

 

Order 

HAVING heard Mr M Amati on behalf of the applicant and Mr N van Hattem of counsel on behalf of the respondent the 

Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application for interim orders be and is hereby dismissed. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 

 
 

CONFERENCES—Notation of— 

Parties Commissioner Conference 

Number 

Dates Matter Result 

The Australian 

Rail, Tram and Bus 

Industry Union of 

Employees, West 

Australian Branch 

Public Transport 

Authority of 

Western Australia 

Matthews C C 6/2017 N/A Dispute re 

rostering of 

Overhead 

Catenary 

Linepersons 

crews 

Discontinued 

The Civil Service 

Association of 

Western Australia 

(Inc) 

Director General 

Disability Services 

Commission of 

Western Australia 

Emmanuel C PSAC 

9/2016 

31/05/2016 

01/07/2016 

Dispute re 

refusal of leave 

without pay 

Discontinued 

Western Australian 

Police Union of 

Workers 

Commissioner of 

Police 

Matthews C C 17/2016 29/08/2016 

05/09/2016 

Dispute re 

negotiating 

impasse 

Discontinued 
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CORRECTIONS— 

2017 WAIRC 00756 

APPEAL AGAINST DISCIPLINARY ACTION AND THE DECISION TO TERMINATE EMPLOYMENT ON 23 

SEPTEMBER 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICHARD BROWN 

APPELLANT 

-v- 

COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER D J MATTHEWS - CHAIRMAN 

 MS B CONWAY- BOARD MEMBER 

 MR D SPIVEY - BOARD MEMBER 

DATE FRIDAY, 25 AUGUST 2017 

FILE NO PSAB 22 OF 2016 

CITATION NO. 2017 WAIRC 00756 

 

Corrigendum 

1. In Reasons for Decision [2017] WAIRC 00714 under the heading Representation delete the below: 

“Counsel: 

Appellant : Mr D Howlett 

Respondent : Ms J Carroll” 

2. And replace it with the following: 

“Counsel: 

Appellant : Mr D Howlett 

Respondent : Mr J Carroll” 

 (Sgd.)  D J MATTHEWS, 

 Commissioner, 

[L.S.] Public Service Appeal Board. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2017 WAIRC 00724 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR MINH QUOC TRAN 

APPLICANT 

-v- 

HOANG TRANG FAMILY TRUST AND PHI AND MAI FAMILY TRUST TRADING AS LIDO 

RESTAURANT 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE MONDAY, 14 AUGUST 2017 

FILE NO/S B 70 OF 2017 

CITATION NO. 2017 WAIRC 00724 

 

Result Order issued 

 

Order 

WHEREAS by notice of application filed on 8 August 2017 the applicant seeks to amend the applicant’s name on the grounds that 

the present name in the notice of application reflects the Vietnamese rather than the English format. The applicant requires the 

amendment to properly reflect the English format for the purposes of his visa application to re-enter Australia in order to attend at 

the hearing of his application in September 2017;  
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AND WHEREAS the applicant has attached to his application copies of his Vietnamese passport and his New South Wales driver’s 

licence, the latter reflecting the name change requested; 

AND WHEREAS the Commission, having considered the application, is of the view that an order should be made in the terms as 

sought by the applicant. 

NOW THEREFORE, the Commission pursuant to the powers conferred by the Industrial Relations Act 1979, hereby orders – 

THAT the applicant’s name be amended by deleting the name “Mr Minh Quoc Tran” and inserting in lieu thereof the 

name “Quoc Minh Tran”. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 

 
 

2017 WAIRC 00734 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES QUOC MINH TRAN 

APPLICANT 

-v- 

HOANG TRANG FAMILY TRUST AND PHI AND MAI FAMILY TRUST TRADING AS LIDO 

RESTAURANT 

RESPONDENT 

CORAM CHIEF COMMISSIONER P E SCOTT 

DATE THURSDAY, 17 AUGUST 2017 

FILE NO. B 70 OF 2017 

CITATION NO. 2017 WAIRC 00734 

 

Result Directions issued 

 

Directions 

WHEREAS this is an application to the Commission pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (the Act); and  

WHEREAS the application is listed for hearing on Tuesday, 5 September 2017; and 

WHEREAS the Commission has formed the opinion that the issuing of Directions will assist in the conduct of the hearing of the 

application; 

NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby directs: 

1. THAT the applicant file and serve any witness statements, including any documents on which he intends to rely, 

by Tuesday, 22 August 2017  

2. THAT the respondent file and serve any witness statements, including any documents on which it intends to 

rely, by Tuesday, 29 August 2017.   

3. THAT any documents on which the parties intend to rely are to be:  

a) contained in a file or bound together, containing page numbers and an index; 

b) provided in triplicate (one for the Commission and one for the other party). 

4. THAT the parties have liberty to apply on short notice.  

 (Sgd.)  P E SCOTT, 

[L.S.] Chief Commissioner. 

 
 

2016 WAIRC 00887 

REVIEW OF IMPROVEMENT NOTICE 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES EXHAUST CONTROL INDUSTRIES PTY LTD 

APPLICANT 

-v- 

LEX MCCULLOCH WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE FRIDAY, 18 NOVEMBER 2016 

FILE NO/S OSHT 5 OF 2016 

CITATION NO. 2016 WAIRC 00887 
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Result Order issued 

Representation 

Applicant Mr R Stephenson of counsel 

Respondent Ms T Hollaway of counsel 

 

Order 

HAVING heard Mr R Stephenson of counsel on behalf of the applicant and Ms T Hollaway of counsel on behalf of the respondent 

the Tribunal, pursuant to the powers conferred on it under the Occupational Safety and Health Act, 1984 hereby orders – 

THAT the applicant be granted leave to appear at the hearing by telephone link from interstate. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 

 
 

2016 WAIRC 00897 

REVIEW OF IMPROVEMENT NOTICE 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES EXHAUST CONTROL INDUSTRIES PTY LTD 

APPLICANT 

-v- 

LEX MCCULLOCH WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE TUESDAY, 29 NOVEMBER 2016 

FILE NO/S OSHT 5 OF 2016 

CITATION NO. 2016 WAIRC 00897 

 

Result Order issued 

Representation 

Applicant Mr S Russell of counsel 

Respondent Ms T Hollaway of counsel 

 

Order 

HAVING heard Mr S Russell of counsel on behalf of the applicant and Ms T Hollaway of counsel on behalf of the respondent the 

Tribunal, pursuant to the powers conferred on it under the Occupational Safety and Health Act, 1984 hereby orders –  

(1) THAT the time for the filing of the notice of referral in the herein proceedings be and is hereby extended to 21 

October 2016. 

 (2) THAT by no later than 13 January 2017 the respondent file and serve upon the applicant: 

(a) a witness statement/report and annexures of Plant and Engineering Manager, Mr Ruban Rajah; 

(b) a booklet with index and copies of each relevant page of the Australian Standards relied upon; 

(c) a booklet with index and copies of any legislation or regulations likely to be relied upon; and 

(d) a witness statement of WorkSafe Commissioner, Mr Lex   McCulloch. 

 (3) THAT by no later than 3 February 2017 the applicant file and serve upon the respondent: 

(a) any objections to any materials in the witness statements/report of Mr Rajah and Mr McCulloch; 

(b) any witness statements or expert reports of persons intending to give evidence; and 

(c) notice of any further Australian Standards or legislation that should be included in the booklets filed 

by the respondent. 

(4) THAT by no later than 17 February 2017 the respondent file and serve upon the applicant any further witness 

statements/reports of persons intending to give evidence. 

 (5) THAT by no later than 20 February 2017 the applicant file and serve upon the respondent: 

  (a) any objections to any materials to be produced by the respondent; 

  (b) a list of witnesses it would like available for cross-examination; and 

(c) any further statements of witnesses identified as a result of the materials filed by the respondent by 17 

February 2017. 

 (6) THAT by no later than 3 March 2017 the respondent file and serve upon the applicant: 
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(a) any objections to any materials to be produced by the applicant; and 

  (b) a list of witnesses it would like available for cross-examination. 

(7) THAT the application be listed for hearing on 20 – 24 March 2017 inclusive. 

 (8) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 

 
 

2017 WAIRC 00012 

REVIEW OF IMPROVEMENT NOTICE 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES EXHAUST CONTROL INDUSTRIES PTY LTD 

APPLICANT 

-v- 

LEX MCCULLOCH WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 

CORAM CHIEF COMMISSIONER P E SCOTT 

DATE WEDNESDAY, 11 JANUARY 2017 

FILE NO/S OSHT 5 OF 2016 

CITATION NO. 2017 WAIRC 00012 

 

Result Order issued 

Representation 

Applicant Mr S Russell of counsel 

Respondent Ms T Hollaway of counsel 

 

Order 

WHEREAS this is an application for review pursuant to section 51A of the Occupational Safety and Health Act, 1984; and 

WHEREAS on Tuesday, 29 November 2016, the Tribunal issued orders ([2016] WAIRC 00897) in preparation for the hearing of 

the matter; and 

WHEREAS on Monday, 9 January 2017, the respondent applied to the Tribunal for an order extending the time for compliance 

with the orders issued on Tuesday, 29 November 2016; and 

WHEREAS the Tribunal is of the opinion that in the circumstances it is appropriate to amend the orders; 

NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under the Occupational Safety and Health Act, 1984 

hereby orders –  

(1) THAT the orders issued on Tuesday, 29 November 2016 ([2016] WAIRC 00897) be, and are hereby withdrawn. 

(2) THAT the time for the filing of the notice of referral in the herein proceedings be and is hereby extended to 21 

October 2016. 

(3) THAT by no later than 27 January 2017 the respondent file and serve upon the applicant: 

(a) a witness statement/report and annexures of Plant and Engineering Manager, Mr Ruban Rajah; 

(b) a booklet with index and copies of each relevant page of the Australian Standards relied upon; 

(c) a booklet with index and copies of any legislation or regulations likely to be relied upon; and 

(d) a witness statement of WorkSafe Commissioner, Mr Lex   McCulloch. 

(4) THAT by no later than 17 February 2017 the applicant file and serve upon the respondent: 

(a) any objections to any materials in the witness statements/report of Mr Rajah and Mr McCulloch; 

(b) any witness statements or expert reports of persons intending to give evidence; and 

(c) notice of any further Australian Standards or legislation that should be included in the booklets filed 

by the respondent. 

(5) THAT by no later than 3 March 2017 the respondent file and serve upon the applicant any further witness 

statements/reports of persons intending to give evidence. 

(6) THAT by no later than 6 March 2017 the applicant file and serve upon the respondent: 

  (a) any objections to any materials to be produced by the respondent; 

  (b) a list of witnesses it would like available for cross-examination; and 
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(c) any further statements of witnesses identified as a result of the materials filed by the respondent by 3 

March 2017. 

(7) THAT by no later than 13 March 2017 the respondent file and serve upon the applicant: 

(a) any objections to any materials to be produced by the applicant; and 

  (b) a list of witnesses it would like available for cross-examination. 

(8) THAT the application be listed for hearing on 20 – 24 March 2017 inclusive. 

(9) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  P E SCOTT, 

[L.S.] Chief Commissioner. 

 
 

2017 WAIRC 00147 

REVIEW OF IMPROVEMENT NOTICE 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES EXHAUST CONTROL INDUSTRIES PTY LTD 

APPLICANT 

-v- 

LEX MCCULLOCH WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE WEDNESDAY, 15 MARCH 2017 

FILE NO. OSHT 5 OF 2016 

CITATION NO. 2017 WAIRC 00147 

 

Result Directions issued 

Representation  

Applicant Mr S Russell of counsel and with him Mr R Stephenson of counsel 

Respondent Ms T Hollaway of counsel 

 

Direction 

HAVING heard Mr S Russell of counsel and with him Mr R Stephenson of counsel on behalf of the applicant and Ms T Hollaway 

of counsel on behalf of the respondent the Tribunal, pursuant to the powers conferred on it under the Occupational Safety and 

Health Act, 1984 hereby directs – 

(1) THAT the applicant’s witness Mr Syed Ma Shah be and is hereby granted leave to appear at the hearing by 

video link.   

(2) THAT the witness statement of Mr L McCulloch with its annexures filed on 24 January 2017 will stand as the 

evidence in chief of the witness and that Mr McCulloch not be required to appear at the hearing.   

(3) THAT the Tribunal receive concurrent expert evidence and that:   

(a) witnesses Mr W Mika and Mr R Rajah (“the experts”) confer with one another in the 

absence of the parties and their representatives prior to Monday, 20 March 2017;  

(b) the experts prepare a joint statement of any matters on which they agree, any matters on 

which they disagree, and the reasons for any such disagreement; and  

(c) the Tribunal will hear the evidence of the experts together.   

(4) THAT there be liberty to apply on short notice.   

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 
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PUBLIC SERVICE APPEAL BOARD— 

2016 WAIRC 00670 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 8 FEBRUARY 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR QUENTIN MICHAEL CRANLEY 

APPLICANT 

-v- 

CHIEF EXECUTIVE OFFICER, ZOOLOGICAL PARKS AUTHORITY 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MS B CONWAY - BOARD MEMBER 

 MS L HEATH - BOARD MEMBER 

DATE MONDAY, 25 JULY 2016 

FILE NO/S PSAB 1 OF 2016 

CITATION NO. 2016 WAIRC 00670 

 

Result Order issued 

Representation 

Applicant Ms K Boey of counsel 

Respondent Mr R Bathurst of counsel 

 

Order 

HAVING heard Ms K Boey of counsel on behalf of the appellant and Mr R Bathurst of counsel on behalf of the respondent the 

Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the name of the appellant be amended by deleting the name “Mr Michael Cranley” and inserting in lieu 

thereof the name “Mr Quentin Michael Cranley”. 

(2) THAT discovery is to be given by the respondent to the appellant of documents in categories 1, 4, 9, 13 and 14 

of the appellant’s request. 

(3) THAT discovery is to be given by the respondent to the officer(s) of the Civil Service Association having the 

conduct of the herein appeal on behalf of the appellant of documents in categories 2, 3, 5-8, and 10-12 of the 

appellant’s request. 

(4) THAT the respondent provide discovery of the documents referred to in pars 2 and 3 by 12 August 2016. 

(5) THAT the parties have liberty to apply on short notice. 

(6) THAT otherwise the application for discovery be and is hereby dismissed. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

Chairman, 

[L.S.] Public Service Appeal Board. 

 
 

2016 WAIRC 00755 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 8 FEBRUARY 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR QUENTIN MICHAEL CRANLEY 

APPELLANT 

-v- 

CHIEF EXECUTIVE OFFICER, ZOOLOGICAL PARKS AUTHORITY 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MS B CONWAY - BOARD MEMBER 

 MS L HEATH - BOARD MEMBER 

DATE MONDAY, 12 SEPTEMBER 2016 

FILE NO PSAB 1 OF 2016 

CITATION NO. 2016 WAIRC 00755 
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Result Order varied 

Representation 

Applicant Mr C Townsend of counsel 

Respondent Mr R Bathurst of counsel 

 

Order 

HAVING heard Mr C Townsend of counsel on behalf of the appellant and Mr R Bathurst of counsel on behalf of the respondent the 

Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the order of the Commission made on 25 July 2016 be varied at par 3 by substituting "the officer(s) of the Civil 

Service Association" with "the legal representatives of the appellant". 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2016 WAIRC 00892 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 8 FEBRUARY 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR QUENTIN MICHAEL CRANLEY 

APPELLANT 

-v- 

CHIEF EXECUTIVE OFFICER, ZOOLOGICAL PARKS AUTHORITY 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MS L HEATH - BOARD MEMBER 

 MS B CONWAY - BOARD MEMBER 

DATE FRIDAY, 25 NOVEMBER 2016 

FILE NO PSAB 1 OF 2016 

CITATION NO. 2016 WAIRC 00892 

 

Result Order issued 

Representation 

Appellant Mr J Raftos of counsel 

Respondent Mr R Bathurst of counsel 

 

Order 

HAVING heard Mr J Raftos of counsel on behalf of the appellant and Mr R Bathurst of counsel on behalf of the respondent the 

Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only 

be adduced by leave of the Appeal Board. 

(2) THAT not less than eight weeks prior to the first day of hearing, the appellant file and serve upon the 

respondent:   

(a) a list of witnesses he intends to call at the hearing; 

(b) any witness statements upon which he intends to rely with copies of documents referred to by the 

maker of the statement being annexed to it; and  

(c) any documents not annexed to his witness statements upon which he intends to rely. 

(3) THAT not less than four weeks prior to the first day of hearing, the respondent file and serve upon the 

appellant:   

(a) a list of witnesses it intends to call at the hearing; 

(b) any witness statements upon which it intends to rely with copies of documents referred to by the 

maker of the statement being annexed to it;  

(c) any documents not annexed to its witness statements upon which it intends to rely; and  

(d) any further documents not filed and served under subpar (b) or (c) above dealing with the subject 

matter of the proposed evidence of its witnesses.   
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(4) THAT not less than two weeks prior to the first day of hearing, the appellant file and serve upon the respondent 

any further witness statements in reply, but limited to only those matters referred to in par 6(b) of the 

respondent’s notice of answer filed on 17 March 2016 as are contained in the respondent’s witness statements of 

which he was previously unaware. 

(5) THAT the matter be listed for hearing for seven days on dates to be fixed.   

(6) THAT the parties have liberty to apply on short notice.   

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2017 WAIRC 00468 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 8 FEBRUARY 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR QUENTIN MICHAEL CRANLEY 

APPELLANT 

-v- 

CHIEF EXECUTIVE OFFICER, ZOOLOGICAL PARKS AUTHORITY 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MS B CONWAY - BOARD MEMBER 

 MS L HEATH - BOARD MEMBER 

DATE THURSDAY, 20 JULY 2017 

FILE NO PSAB 1 OF 2016 

CITATION NO. 2017 WAIRC 00468 

 

Result Discontinued by leave 

Representation 

Appellant Mr C Townsend of counsel 

Respondent Mr R Bathurst of counsel 

 

Order 

WHEREAS the appellant sought and was granted leave to discontinue the application, the Appeal Board, pursuant to the powers 

conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the appeal be and is hereby discontinued by leave. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2015 WAIRC 00360 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY THROUGH THE CIVIL SERVICE ASSOCIATION OF WESTERN 

AUSTRALIA INCORPORATED 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR T CLARK - BOARD MEMBER 

DATE THURSDAY, 7 MAY 2015 

FILE NO PSAB 2 OF 2015 

CITATION NO. 2015 WAIRC 00360 
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Result Direction issued 

Representation 

Appellant Ms L Kennewell 

Respondent Mr R Bathurst of counsel  

 

Direction 

HAVING heard Ms L Kennewell on behalf of the appellant and Mr R Bathurst of counsel on behalf of the respondent the Appeal 

Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the appellant file and serve further particulars of grounds 1, 2 and 3 of the appeal by 21 May 2015.  

(2) THAT the appeal be listed for hearing for 2 days on dates to be fixed. 

(3) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 

 Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2015 WAIRC 00831 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION  

ON 29 JANUARY 2015 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY THROUGH THE CIVIL SERVICE ASSOCIATION OF WESTERN 

AUSTRALIA INCORPORATED 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR T CLARK - BOARD MEMBER 

DATE THURSDAY, 27 AUGUST 2015 

FILE NO PSAB 2 OF 2015 

CITATION NO. 2015 WAIRC 00831 

 

Result Order issued 

Representation 

Appellant Ms K Vernon of counsel 

Respondent Mr D Anderson of counsel 

 

Order 

HAVING heard Ms K Vernon of counsel on behalf of the appellant and Mr D Anderson of counsel on behalf of the respondent the 

Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the appeal be and is hereby adjourned to a date to be fixed and the hearing dates of 1 and 2 September 2015 be and 

are hereby vacated. 

 (Sgd.)  S J KENNER, 

 Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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2015 WAIRC 00832 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION 

ON 29 JANUARY 2015 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY  

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR T CLARK - BOARD MEMBER 

DATE THURSDAY, 27 AUGUST 2015 

FILE NO PSAB 2 OF 2015 

CITATION NO. 2015 WAIRC 00832 

 

Result Order issued  

Representation 

Appellant Ms K Vernon of counsel 

Respondent Mr D Anderson of counsel 

 

Order 

HAVING heard Ms K Vernon of counsel on behalf of the appellant and Mr D Anderson of counsel on behalf of the respondent the 

Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the name of the appellant be amended by deleting the name “Deborah Harvey through the Civil Service 

Association of Western Australia Incorporated” and inserting in lieu thereof the name “Deborah Harvey”. 

 (Sgd.)  S J KENNER, 

 Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2016 WAIRC 00162 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR T CLARK - BOARD MEMBER 

DATE MONDAY, 21 MARCH 2016 

FILE NO PSAB 2 OF 2015 

CITATION NO. 2016 WAIRC 00162 
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Result Order issued 

Representation 

Appellant Mr T Kucera of counsel 

Respondent Mr R Hooker of counsel 

 

Order 

HAVING heard Mr T Kucera of counsel on behalf of the appellant and Mr R Hooker of counsel on behalf of the respondent the 

Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the appeal be and is hereby adjourned and the hearing dates of 29 and 30 March 2016 be and are hereby vacated. 

 (Sgd.)  S J KENNER, 

 Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2016 WAIRC 00301 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS 

DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR T CLARK - BOARD MEMBER 

DATE FRIDAY, 13 MAY 2016 

FILE NO PSAB 2 OF 2015, PSAB 2 OF 2016 

CITATION NO. 2016 WAIRC 00301 

 

Result Order and Direction issued 

Representation 

Appellant Mr T Kucera of counsel 

Respondent Mr R Hooker of counsel and with him Mr J Misso of counsel 

 

Order and Directions 

 

HAVING heard Mr T Kucera of counsel on behalf of the appellant and Mr R Hooker of counsel and with him Mr J Misso of 

counsel on behalf of the respondent the Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 

1979 hereby – 

(1) ORDERS that appeals PSAB 2 of 2015 and PSAB 2 of 2016 be and are hereby joined and that they be heard 

and determined together. 

(2) DIRECTS that the appellant file and serve an outline of the witness evidence upon which she intends to rely by 

no later than eight weeks prior to the date of the hearing. 

(3) DIRECTS that the respondent file and serve an outline of the witness evidence upon which it intends to rely by 

no later than four weeks prior to the date of the hearing. 

(4) DIRECTS that each party shall give informal discovery. 

(5) DIRECTS that the parties file and serve an outline of submissions and any list of authorities upon which they 

intend to rely by no later than three working days prior to the date of the hearing. 

(6) DIRECTS that the appeals be listed for hearing for five days on dates to be fixed. 

(7) DIRECTS that the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 

 Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 



97 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1519 

 

2016 WAIRC 00689 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR L CLISSA - BOARD MEMBER 

DATE TUESDAY, 9 AUGUST 2016 

FILE NO PSAB 2 OF 2015 

CITATION NO. 2016 WAIRC 00689 

 

Result Order issued 

Representation 

Appellant Ms K Vernon of counsel and with her Mr T Kucera 

Respondent Mr R Hooker of counsel and with him Mr J Misso of counsel 

 

Order 

HAVING heard Ms K Vernon of counsel and with her Mr T Kucera on behalf of the appellant and Mr R Hooker of counsel and 

with him Mr J Misso of counsel on behalf of the respondent the Appeal Board, pursuant to the powers conferred on it under the 

Industrial Relations Act, 1979 hereby orders – 

THAT the grounds of appeal be and are hereby amended to add a further ground of appeal as follows “5. The 

appellant denies the breaches of discipline occurred”. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2016 WAIRC 00688 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 MARCH 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS 

DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR L CLISSA - BOARD MEMBER 

DATE TUESDAY, 9 AUGUST 2016 

FILE NO PSAB 2 OF 2016 

CITATION NO. 2016 WAIRC 00688 

 

Result Order issued 

Representation 

Appellant Ms K Vernon of counsel and with her Mr T Kucera 

Respondent Mr R Hooker of counsel and with him Mr J Misso of counsel 
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Order 

HAVING heard Ms K Vernon of counsel and with her Mr T Kucera on behalf of the appellant and Mr R Hooker of counsel and 

with him Mr J Misso of counsel on behalf of the respondent the Appeal Board, pursuant to the powers conferred on it under the 

Industrial Relations Act, 1979 hereby orders – 

THAT Annexure A to the notice of application be and is hereby amended to add a further ground of appeal as 

follows “1A. The appellant denies the breaches of discipline occurred.” 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2016 WAIRC 00707 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 AND APPEAL 

AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 MARCH 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR L CLISSA - BOARD MEMBER 

DATE TUESDAY, 16 AUGUST 2016 

FILE NO PSAB 2 OF 2015, PSAB 2 OF 2016 

CITATION NO. 2016 WAIRC 00707 

 

Result Direction issued 

Representation 

Appellant Ms K Vernon of counsel and with her Mr T Kucera of counsel 

Respondent Mr R Hooker of counsel and with him Mr J Misso of counsel 

 

Direction 

HAVING heard Ms K Vernon of counsel and with her Mr T Kucera of counsel on behalf of the appellant and Mr R Hooker of 

counsel and with him Mr J Misso of counsel on behalf of the respondent the Appeal Board, pursuant to the powers conferred on it 

under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT leave be and is hereby granted to the respondent to call Mr D Stewart as a witness. 

(2) THAT the respondent file and serve an outline of witness evidence for Mr Stewart by no later than 

2 September 2016. 

(3) THAT the appellant be granted liberty for her to be recalled to give further evidence if necessary in view 

of par (1) above. 

(4) THAT the appeal be re-listed for hearing on 18 August and 8-11 November 2016 inclusive. 

(5) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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2016 WAIRC 00899 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 MARCH 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2016 WAIRC 00899 

CORAM : PUBLIC SERVICE APPEAL BOARD 

SENIOR COMMISSIONER S J KENNER- CHAIRMAN 

MR G RICHARDS - BOARD MEMBER 

MR L CLISSA - BOARD MEMBER 

HEARD : MONDAY, 28 NOVEMBER 2016 

DELIVERED : WEDNESDAY, 30 NOVEMBER 2016 

FILE NO. : PSAB 2 OF 2015, PSAB 2 OF 2016 

BETWEEN : DEBORAH HARVEY 

Appellant 

AND 

COMMISSIONER FOR CORRECTIONS 

DEPARTMENT OF CORRECTIVE SERVICES 

Respondent 

 

Catchwords : Industrial Law (WA) - Application for interim order following placement of an 

advertisement for a permanent replacement for the appellant in the position of Head of the 

respondent's training academy - Whether act may render any claim for reinstatement 

nugatory in that it may not be possible or practicable to restore the appellant to her former 

office - Whether Appeal Board has jurisdiction to grant the interim order - Principles 

applied - The power to "adjust" is the only substantive power open to the Appeal Board - 

Only the decision to dismiss in the present case is amenable to reform - An order in the 

nature of an injunction is not an order which involves the reforming of the actual decision to 

dismiss the appellant - The Appeal Board does not have jurisdiction to make the interim 

orders sought - Application dismissed 

Legislation : Industrial Relations Act 1979 ss 27(1)(o), 27(1)(v), 80I(1), 80L 

Result : Interlocutory application dismissed 

Representation: 

Counsel: 

Appellant : Ms K Vernon of counsel and with her Mr T Kucera of counsel 

Respondent : Mr R Hooker of counsel and with him Mr J Misso of counsel 

Solicitors: 

Appellant : Turner Freeman Lawyers 

Respondent : State Solicitor’s Office 

 

Case(s) referred to in reasons: 

Commonwealth v Kreglinger & Fernau Pty Ltd (1926) 37 CLR 393 

Flaherty v Girgis (1987) 162 CLR 574 

Re AFMEPKIU (2000) 80 WAIG 4577 

Robe River Iron Associates v Federated Engine Drivers’ and Firemens’ Union of Workers of Western Australia (1987) 67 WAIG 

315 

State Government Insurance Commission v Johnson (1997) 77 WAIG 2169 

Case(s) also cited: 

Civil Service Association on behalf of William Thung and DG Department of Education [2016] WAIRC 99 

Ross v Director General, Department of Premier and Cabinet [2012] WAIRC 921 

Reasons for Decision 

1 In these appeals the appellant seeks an interim order in the following terms: 

(1) Pending the determination of the appeals in PSAB 2 of 2015 and PSAB 2 of 2016, the Respondent be prohibited 

from appointing any person permanently to the position of Director of the Corrective Services Academy (either by 
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the recruitment process or the position of Director (Learning & Professional Development) as advertised in The 

West Australian Newspaper on 5 November 2016, or otherwise); 

(2) The parties have liberty to apply on 7 days notice. 

2 The reason the appellant seeks the interim order is because she became aware recently that the respondent placed an 

advertisement for a permanent replacement for the appellant in the position of Head of the respondent's Training Academy. 

The appellant therefore said that if the respondent is not restrained from so acting, it may render any claim for reinstatement 

nugatory because the respondent will maintain that it is not possible or practicable to restore the appellant to her former office, 

in the event that her appeals succeed. 

3 The respondent objects to and opposes the application and furthermore maintained that in any event, the Appeal Board has no 

jurisdiction to grant such an interim order. 

4 The appellant accepts the issue of jurisdiction as a live question to be determined.  In short, the appellant contended that for the 

purposes of s 80I(1) of the Act, the Appeal Board’s jurisdiction and power to “hear and determine”, read with the power to 

“adjust” the decision of the respondent to dismiss her, is to be construed broadly and is capable of supporting such an interim 

order. In particular, when read with s 27(1)(v) of the Act, which, by s 80L of the Act, applies to matters before the Appeal 

Board, such an order is consistent with the “just hearing and determination” of the present appeals. 

5 It is trite to observe, as was accepted by counsel for the parties, that the Appeal Board’s jurisdiction and powers are not 

inherent and are limited to those set out in s 80I, and those supplementary in s 80L of the Act. None of the powers specified as 

applicable to the Appeal Board’s jurisdiction by s 80L, except for the possible scope of s 27(1) of the Act, provides support for 

the orders sought by the appellant.  As to the scope of the power in s 27(1)(v) of the Act, upon which the appellant at least in 

part relies, this provision was subject of consideration by the Industrial Appeal Court in Robe River Iron Associates v the 

Federated Engine Drivers’ and Firemen’s Union of Workers of Western Australia (1987) 67 WAIG 315. In this case, which 

concerned an appeal from a decision of the Commission in Court Session to make substantive orders under s 27(1)(v) in 

connection with an industrial dispute in the iron ore industry, Brinsden J observed at 317: 

Under section 27(1)(v) the only things that may be done are giving of directions and doing all such things as are necessary 

or expedient "for the expeditious and just hearing and determination of the matter". All the other items of power provided 

by section 27 with possibly two or three exceptions are particular matters of procedure relevant to the hearing and 

determination of the matter. Three of the items are concerned with entry upon a manufactuory or similar type of building, 

inspection of work and machinery and other items in any such manufactory or building, and questioning any person who 

may be in or upon any such manufactory or building, all of which items might be regarded as items giving the 

Commission power to better inform itself in respect of the subject matter of a dispute. The interim order is one which 

directly deals with an industrial procedure in the industry in respect of which the parties are engaged. The respondent 

contends that section 27(1)(v) supports such an order but for that to be so then the subsection must be given a very wide 

interpretation beyond being merely a dragnet clause to cover any other form of direction or order or action of a procedural 

nature not covered specifically by the foregoing items. The Commonwealth Conciliation and Arbitration Act 1904 and 

Amendments has a similar provision to section 27 in section 41 and it contains in section 41(1)(0) an identical provision 

to section 27(l)(v). That subsection in the Commonwealth Act, when it was section 40(1)(P), was considered. in the case 

of Gas Employees (Victoria) Award and Ors, (1948) 61 CAR 200 when it was held that it amounted to a machinery 

provision only. As the Court held, a section like section 40 or 41 is a section which enables the Court to deal with matters 

which have been properly brought before it. They do not confer substantive jurisdiction but merely legislate for the 

method by which the Court may exercise the jurisdiction already conferred upon it by other sections. I see no significant 

difference between the Commonwealth Act and the Act to justify us in giving to section 27(1)(v) any wider construction 

other than as a machinery provision. It would not support an order which is in the nature of an interlocutory injunction 

directly dealing with the manner in which the parties to an industrial dispute are to continue to conduct a facet of the 

industrial enterprise in which they are jointly engaged upon. 

6 Along similar lines, were the observations of Kennedy J who at 319 said: 

With the exception of the powers contained in paragraphs (a) and (c). each of the paragraphs prior to paragraph (v) deals 

with evidentiary or interlocutory procedural matters, and it is with respect to such matters that paragraph (v), in my 

opinion, also deals. The present order bears no relation to the 'hearing' of the matter as such. Nor does it, in my view, 

relate to the determination of the matter, "determination" representing the final disposition of a matter. (Compare the use 

of the words 'hear' and 'determine' in section 44(9) of the Act). To hold otherwise would be to give the Commission a very 

great scope for making coercive interim orders without any firm criteria and without the special procedures required by 

section 32(4) in the case of orders under section 32(3)(c)(i). 

What the Commission was seeking to do here was to make such an order as would have been authorised by the terms of 

section 32(3)(c)(i), in the absence, however, of any express power. The present order, in my view, requires an express 

power if it is to be sustained. Section 27(1) is concerned with the method by which the Commission exercises jurisdiction 

already conferred on it, and does not confer substantive jurisdiction - see the Gas Employees Awards and Agreements 

Case (1948) 61 CAR 200. 

7 Therefore, the clear view of the Court, which decision is binding on this Appeal Board, was that the power in s 27(1)(v) of the 

Act is purely procedural, in terms of the means by which the Appeal Board may exercise jurisdiction already conferred on it 

under s 80I of the Act. This approach to the interpretation of s 27(1)(v) was recently affirmed by the Industrial Appeal Court in 

Re AFMEPKIU (2000) 80 WAIG 4577. 

8 Therefore, given the relief sought in this matter is in the nature of an injunction and is clearly substantive, we are not persuaded 

that s 27(1)(v) of itself provides the appellant any support for the interim orders sought on this application. 
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9 There was some reference made by the appellant to s 27(1)(o) of the Act in support of her argument, in that if the application 

for interim relief had been made prior to the hearing commencing, it would support the orders sought. We are not persuaded to 

that view. For the same reasons as expressed in relation to s 27(1)(v), this provision is of a procedural kind to enable a matter 

before the Commission to be prepared for hearing and does not support the kind of orders sought in the present application. 

10 As to the other strand of the appellant’s argument in relation to the scope of “to adjust” in s 80I(1) of the Act, this matter was 

considered by the Industrial Appeal Court in State Government Insurance Commission v Johnson (1997) 77 WAIG 2169. In 

Johnson, a matter was referred by the Appeal Board to the Full Bench of the Commission as to whether the Appeal Board had 

jurisdiction to award compensation in relation to a claim of unfair or unlawful dismissal, in circumstances where there was no 

existing or anticipated employment relationship. On the referral, the Full Bench held that the word “adjust” in s 80I(1) was 

sufficiently wide to enable the Appeal Board to make an order for compensation for loss caused by a dismissal.  In considering 

the appeal, the Court examined the scope of the powers of the Appeal Board in s 80I(1).  In particular, Anderson J at 2170, in 

dealing with this issue, said as follows: 

The word “adjust” has various applications in common parlance and in any given case it obtains its precise meaning or 

sense from the context in which it is used. In this legislation, the context is provided by each of the paragraphs (a) to (e) 

of s80I(1) and in the case under consideration the context is provided by para (e). The only “matter” which is referred to 

in that paragraph is “a decision, determination or recommendation ... that the Government officer be dismissed”. It is that, 

and only that, which may be “adjusted” in the exercise of this particular aspect of the Board’s jurisdiction. The power to 

“adjust” a decision or determination can only be a power to reform the decision in some way. In the case of a decision or 

determination by an employer to dismiss an employee with one month’s pay in lieu of notice, the most obvious way to do 

that would be to reverse it. Whether there may be other ways of adjusting such a decision is perhaps an open question. It 

may be arguable that the power to adjust a decision of dismissal includes a power to adjust the period of notice. The issue 

does not arise in this case because no such adjustment was sought by the respondent. He made no claim to reform the 

decision in that way, that is, by altering the period of notice. He made only a claim for monetary compensation on the 

ground that the decision of dismissal itself was unfair. Hence, the Board was not asked to change the decision in any way. 

To give compensation to a dismissed employee is perhaps to change and thus to adjust the rights and obligations flowing 

from the decision to dismiss, or to super-add a consequence to the decision to dismiss, but it is not to adjust the decision 

to dismiss. 

11 Similarly, in relation to the submission made by the respondent in the appeal to the Court that the word “adjust” should be 

construed very broadly, Scott J said at 2171: 

For the reasons advanced by Anderson J, in my opinion, the word “adjust” in s80I is not a word of wide import in the 

context of the section. The meaning to be given to the word “adjust” must be construed in the light of the totality of s80I 

and particularly in the context of the jurisdiction granted by that section under the various subheadings (a) to (e) which 

grant to the Board its powers and jurisdiction. In my opinion, the word “adjust” must be read ejusdem generis so that its 

meaning must be referable to the jurisdictional powers contained within each of those subsections where relevant. In my 

view it cannot be said that the addition of that word at the end of the section, of itself, creates a head of jurisdiction 

otherwise not contained within the subparagraphs. 

12 To a like effect, Franklin J also concluded that the word “adjust” in s 80I(1) would not support an order of the kind therein 

identified. Furthermore, his Honour also noted at 2170, that the extended powers in s 80L of the Act available to the Appeal 

Board, which include s 27(1)(v), are procedural and only provide for the manner in which the jurisdiction conferred on the 

Appeal Board under s 80I may be exercised. 

13 While the Appeal Board has the jurisdiction to “hear and determine” an appeal of the present kind, as a matter of general 

principle, this means no more than the Appeal Board has the authority to embark upon and to decide the relevant proceedings 

before it. In this sense, it means the general capacity of the Appeal Board to adjudicate and to decide a particular case: 

Commonwealth v Kreglinger & Fernau Pty Ltd (1926) 37 CLR 393 at 408 per Isaacs J; Flaherty v Girgis (1987) 162 CLR 574. 

There is no issue about that in the present appeals. However, once seized of jurisdiction, in the sense of the Appeal Board 

having the authority to embark on the case, it is the scope of the substantive powers of the Appeal Board which becomes 

critical in the present context. How the Appeal Board determines such an appeal, brings into play the scope of its power to 

“adjust” the relevant matter. The relevant matter in this case, is the respondent’s decision to dismiss the appellant from her 

position at the Academy.    

14 In our view, despite the attempts by counsel for the appellant to persuade us to the contrary, having regard to the decision of 

the Court in Johnson, the power to “adjust” the matter specified in relation to the various kinds of appeal that may be brought 

under s 80I(1), is the only substantive power open to the Appeal Board. This extends to reforming the relevant decision in 

some way. It is only the decision to dismiss in the present case that is amenable to reform. In our view, an order in the nature of 

an injunction, that seeks to prevent the respondent to these appeals from making an appointment to the office formerly 

occupied by the appellant, many months after her dismissal, is not an order which involves the reforming of the actual decision 

to dismiss the appellant. It would not involve changing that particular decision in any way. In our view, it is more in the nature 

of a step consequential to the decision of the respondent to dismiss the appellant, which does not seek to alter or reform or 

“adjust” the actual decision to dismiss itself. 

15 For all the foregoing reasons, we consider that the Appeal Board has no jurisdiction to make the interim orders sought by the 

appellant and the application must be dismissed. 
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2016 WAIRC 00900 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 MARCH 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR L CLISSA - BOARD MEMBER 

DATE WEDNESDAY, 30 NOVEMBER 2016 

FILE NO PSAB 2 OF 2015, PSAB 2 OF 2016 

CITATION NO. 2016 WAIRC 00900 

 

Result Interlocutory application dismissed 

Representation 

Appellant Ms K Vernon of counsel and with her Mr T Kucera of counsel 

Respondent Mr R Hooker of counsel and with him Mr J Misso of counsel 

 

Order 

HAVING heard Ms K Vernon of counsel and with her Mr T Kucera of counsel on behalf of the appellant and Mr R Hooker of 

counsel and with him Mr J Misso of counsel on behalf of the respondent the Appeal Board, pursuant to the powers conferred on it 

under the Industrial Relations Act, 1979 hereby orders – 

THAT the interlocutory application be and is hereby dismissed for want of jurisdiction. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2017 WAIRC 00070 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 MARCH 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR L CLISSA - BOARD MEMBER  

DATE FRIDAY, 10 FEBRUARY 2017 

FILE NO. PSAB 2 OF 2015, PSAB 2 OF 2016 

CITATION NO. 2017 WAIRC 00070 
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Result Direction issued 

Representation  

Applicant Ms K Vernon of counsel 

Respondent Mr R Hooker of counsel 

 

Direction 

HAVING heard Ms K Vernon of counsel on behalf of the appellant and Mr R Hooker of counsel on behalf of the respondent the 

Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the respondent file and serve written closing submissions as to the evidence and the law by no 

later than 3 March 2017.  

(2) THAT the appellant file and serve written closing submissions as to the evidence and the law by no later 

than 14 days after service of the respondent’s written closing submissions. 

(3) THAT the respondent file and serve a reply limited to any questions of law raised that could not 

reasonably have been anticipated by no later than 3 days after service of the appellant’s written closing 

submissions. 

(4) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2017 WAIRC 00728 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015;  

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 MARCH 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2017 WAIRC 00728 

CORAM : PUBLIC SERVICE APPEAL BOARD 

SENIOR COMMISSIONER S J KENNER – CHAIRMAN 

MR L CLISSA – BOARD MEMBER 

MR G RICHARDS – BOARD MEMBER 

HEARD : PSAB 2 OF 2015 ONLY 

THURSDAY, 7 MAY 2015 (DIRECTIONS) 

WEDNESDAY, 26 AUGUST 2015 (FOR MENTION) 

TUESDAY, 1 DECEMBER 2015 (FOR MENTION) 

THURSDAY, 17 MARCH 2016 (DISCOVERY) 

 

PSAB 2 OF 2015 & PSAB 2 OF 2016 

WEDNESDAY, 11 MAY 2016 (DIRECTIONS) 

MONDAY, 8 TO FRIDAY, 12 AUGUST 2016 (HEARING) 

 

THURSDAY, 18 AUGUST 2016 (HEARING) 

TUESDAY, 8 TO FRIDAY, 11 NOVEMBER 2016 (HEARING) 

MONDAY, 28 TO WEDNESDAY, 30 NOVEMBER 2016 (HEARING) 

WEDNESDAY, 8 TO FRIDAY, 10 FEBRUARY 2017 (HEARING) 

 

WRITTEN CLOSING SUBMISSIONS 15 MARCH, 12 APRIL AND 20 APRIL 2017 

DELIVERED : TUESDAY, 15 AUGUST 2017 

FILE NO. : PSAB 2 OF 2015, PSAB 2 OF 2016 

BETWEEN : DEBORAH HARVEY 

Appellant 

AND 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE 

SERVICES 

Respondent 
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Catchwords : Industrial Law (WA) - Appeal against decision of the respondent to take disciplinary action 

- Appeal against  decision of the respondent to terminate employment - Whether appeals are 

in the nature of a hearing de novo - Whether misconduct occurred - Whether decision was 

harsh, oppressive and unfair - Whether the appellant was denied procedural fairness - 

Whether penalties imposed were fair or reasonably proportionate to the conduct engaged in 

- Principles applied - Appeals upheld and decisions of the respondent quashed - Orders 

issued 

Legislation : Industrial Relations Act 1979 (WA) 

  Public Sector Management Act 1994 (WA)    

Result : Appeals upheld.  Decisions at first instance quashed 

Representation: 

Counsel: 

Appellant : Ms K Vernon of counsel and with her Mr T Kucera of counsel 

Respondent : Mr R Hooker of counsel and with him Mr J Misso of counsel 

Solicitors: 

Appellant : Turner Freeman Lawyers 

Respondent : State Solicitor’s Office 
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Laurent v City of Greater Geraldton [2016] WASC 48 

Michael Wilson & Partners Ltd v Nicholls (2011) 244 CLR 427 

Minister for Immigration and Border Protection v SZSSJ [2016] HCA 29 
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Mr Cesare Violanti and Mrs Somsri Violanti trading as Kwinana Pizza v Liam Christopher Porter [2014] WAIRC 01246 

Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 110 ALR 449 
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Public Service Board (NSW) v Osmond (1986) 159 CLR 656 
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Sun v Minister for Immigration and Ethnic Affairs (1997) 81 FCR 71 

The Australian Rail Tram and Bus Industry Union and Employees (WA Branch) v Public Transport Authority of WA [2015] 
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Wingfoot Australia Partners Pty Ltd v Kocak (2013) 252 CLR 480; [2013] HCA 43 

Reasons for Decision 

Background 

1 This is the unanimous decision of the Appeal Board. 

2 The appellant, Ms Harvey, was employed by the respondent in December 2008, in the position of Director of the Corrective 

Services Training Academy in Perth. The Academy is located in Bentley. The Academy is responsible for not only the training 

of prison officers to be employed throughout the State, but for all other training undertaken by the respondent. As the Director 

of the Academy, the appellant was responsible for all aspects of the Academy’s operations.  At the time of the appellant’s 

employment, some 66 staff are employed at the Academy. About 800 to 900 employees are trained by the Academy each year.  

The Academy at the material time of the events giving rise to these appeals, had a budget of about $20 million. 

3 The appellant remained as Director of the Academy until 29 January 2015. Because of several breaches of discipline 

allegations made against her, and findings arising from an investigation, she was removed from this position. It was then 

intended that she be transferred to another level 8 position. For a variety of reasons, which will be developed further below, the 

appellant did not relocate to another position.  Following the first investigation and its outcome, in July 2015, a review of the 

initial 2014 investigation led to further breaches of discipline allegations against the appellant. As a result of findings made 

from this latter process, the appellant’s employment was terminated on the grounds of misconduct. 

4 Both the first alleged breaches of discipline and the second alleged breaches of discipline are now the subject of appeals to the 

Appeal Board. The appellant seeks to overturn the disciplinary decisions. She seeks the remedy of reinstatement without loss. 

Given the background to both appeals, they were joined and heard and determined together. 

Overview of alleged breaches of discipline and the outcomes 

5 Both appeals stem from events occurring from in or about January to April 2014, about purchasing decisions by the appellant 

in relation to meals for Academy staff and new curtains for the Academy’s hall. A variety of allegations were made against the 

appellant in her capacity as the Director of the Academy. In relation to the first set of allegations arising in PSAB 2 of 2015, it 

is convenient at this point to set them out now. They were set out in a letter dated 1 April 2014, in the following terms: 

ALLEGATION ONE 

Between July 2009, and February 2014, you committed a breach of discipline contrary to the Department of Corrective 

Services Code of Conduct 2011 (the Code), ‘Use of Public Resources’.  You did this by authorising Department funds to 

purchase meals for Academy staff, from Boronia Pre-Release Centre to which they were not entitled. 

ALLEGATION TWO 

On 31 January 2014, you committed a breach of discipline when you contravened the Code, ‘Fraudulent, Corrupt and 

Inappropriate Behaviour’.  You did this by sending a deliberately misleading email to Assistant Commissioner Adrian 

Robinson purporting to outline legitimate reasons for purchasing meals from Boronia Pre-Release Centre when the 

additional meals were ordered for Academy staff. 

ALLEGATION THREE 

In January 2014, you committed a breach of discipline when you contravened the Code, ‘Personal Behaviour’.  You did 

this facilitating the purchase of new curtains for the Academy’s hall at a cost of $6,710.  This purchase breached a 

directive given to you by Assistant Commissioner Adrian Robinson on 21 January 2014, stating that all expenditures after 

21 January 2014, must be authorised by him. 
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ALLEGATION FOUR 

On 3 February 2014, you committed a breach of discipline when you contravened the Code, ‘Record Keeping and Use of 

Information’.  You did this by dating a verbal quotation form the 21 January 2014, when you actually signed it on the 

3 February 2014. 

ALLEGATION FIVE 

On [sic] February 2014, you committed a breach of discipline when you contravened the Code, ‘Fraudulent Corrupt and 

Inappropriate Behaviour’.  You did this by making a false entry on the minutes for a meeting held on 21 January 2014, 

where you stated that Assistant Commissioner Adrian Robinson agreed that currently approved / committed expenses 

could go ahead as planned. 

(exhibit A1 pp 403 – 404) 

6 A further breach of discipline was alleged against the appellant on 12 May 2014.  It alleged: 

ALLEGATION SIX 

On or about 14 April 2014, you committed a breach of discipline when you contravened the Department of Corrective 

Services Code of Conduct 2011 "Record Keeping and Use of Information". You did this by apparently altering the 

contents of an untitled memorandum purportedly written by Ms Helen Kelly, and dated 8 April 2014. Specifically you: 

a. inserted details into the memorandum to incorrectly include a 1 hour timeframe given by Assistant Commissioner 

Adrian Robinson for the completion of a previous memorandum when that was not the case; and 

b. included information to the effect that a "verbal quote form" was apparently signed on 21 January 2014, when in 

fact it was signed on or around 3 February 2014. 

7 An investigation into the allegations was commenced by an internal investigator, Mr Milward.  On or about 17 June 2014 the 

Civil Service Association on behalf of the appellant responded to the allegations against her. Additionally, various requests for 

information and documents were made by the CSA on the appellant’s behalf, which she contended were either not responded 

to at all, or not adequately responded to by the respondent. In late June 2014, the appellant was removed from her position as 

the Director of the Academy while the investigation process was underway. Whilst it was intended that she be relocated to 

other substantive duties, it seemed to be common ground that this did not ultimately occur. 

8 Of these six allegations, by letter of 3 September 2014, the respondent informed the appellant that allegations two to six were 

made out and allegation one was not proceeded with.  A proposed penalty of a reprimand and a disciplinary transfer was also 

set out in the same letter. On 1 October 2014, the appellant responded to the findings and proposed penalty. By letter dated 29 

January 2015, the respondent informed the appellant that having considered her reply, it had decided to impose the penalties 

foreshadowed in its letter of 3 September 2014, effective from 29 January 2015. 

9 After the conclusion of the first investigation, by letter dated 16 July 2015, the respondent made a further five allegations of 

breach of discipline against the appellant. These were said to have arisen out of and following a review of the first set of 

allegations and the ensuing investigation. These further allegations were in the following terms: 

ALLEGATION ONE 

About, or after, 30 January 2014, you committed a breach of discipline by back dating an Asset Acquisition Form to 

21 January 2014. 

To assist you in responding to this allegation, the Asset Acquisition Form is attached, marked “Attachment 1”.  The Vista 

invoice referred to in the Asset Acquisition Form is attached, marked “Attachment 2”. 

ALLEGATION TWO 

In June 2014, at the Department of Corrective Services Academy, you committed a breach of discipline by requesting 

Helen Kelly to include false information in a memorandum regarding the date on which an Asset Acquisition Form was 

signed by yourself. 

To assist you in responding to this allegation, the Asset Acquisition Form is attached, marked “Attachment 1”. 

ALLEGATION THREE 

In June 2014, at the Department of Corrective Services Academy, you committed a breach of discipline by requesting 

Helen Kelly to include false information in a memorandum regarding the date on which a Verbal Quote Form was signed 

by yourself. 

To assist you in responding to this allegation, the Verbal Quote Form is attached, marked “Attachment 3”. 

ALLEGATION FOUR 

On or about 1 April 2015, you committed a breach of discipline by saying during a telephone conversation to Mr Adrian 

Rivalland, an employee in the Department’s Investigation Services Directorate, words to the effect of “You’re all cunts.” 

ALLEGATION FIVE 

In March 2015, you committed a breach of discipline when you accessed an internal memorandum from Mr Peter 

Murdoch dated 16 March 2015, when such access was not required for you to perform your duties, contrary to policy 5 of 

the Department of Corrective Services’ Confidentiality and Information Privacy Policy. 

To assist you in responding to this allegation, the memorandum from Mr Peter Murdoch dated 16 March 2015 is attached, 

marked “Attachment 4”.  The Department of Corrective Services’ Confidentiality and Information Privacy Policy is 

attached, marked “Attachment 5”. 

(exhibit A1, pp 826 – 827) 
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10 A further letter of 16 July 2015 proposed suspending the appellant, in view of the nature of the new allegations and assertions 

made by the respondent about the appellant’s conduct in the workplace. By emailed document dated 24 July 2015, the 

appellant responded with what she described as an “initial response”, to both the further five allegations and the respondent’s 

proposed suspension.  On 3 July 2015, the respondent advised the appellant that she was suspended from duty on full pay with 

immediate effect. On 19 August 2015, the respondent notified the appellant that following an investigation, the further alleged 

breaches of discipline had been made out. In response, the appellant’s solicitors, Turner Freeman, wrote to the respondent on 

28 August 2015, requesting confirmation that the relevant manager of the respondent, Mr Hassall, had the requisite delegated 

authority to make the decision he purported to make, amongst other matters. 

11 Later, on 11 September 2015, the Commissioner for Corrective Services wrote to the appellant advising that he had rescinded 

Mr Hassall’s findings, but went on to advise that based on the investigation report dated 3 September 2015, it was open to him 

to conclude that the allegations were made out. The appellant was given a further opportunity to respond, which, after various 

exchanges between the appellant’s solicitors and the State Solicitor’s Office, she did on 23 September 2015. Additionally, 

Turner Freeman made further submissions to the respondent on 2 February 2016. Subsequently, by letter of 15 February 2016, 

the respondent informed the appellant that allegations one to four were made out and allegation five was not proceeded with.  

It was proposed that the appellant be dismissed. By letter of 10 March 2016, after reviewing submissions from the appellant in 

relation to the penalty of dismissal, the respondent terminated the appellant’s employment, with effect from the date of the 

letter. 

The appeals 

12 As noted, both appeals have been heard and determined together.  If the appeal in PSAB 2 of 2016 is not successful, then the 

issues raised in appeal PSAB 2 of 2015 necessarily fall away. 

13 Given the background to these matters, which has a lengthy history, it will assist in the comprehension of these reasons for 

decision to set out the appeal grounds, which places the preceding allegations in context. In relation to the grounds of appeal in 

PSAB 2 of 2015, whilst quite lengthy, they are in the following terms: 

1. The Appellant is employed by the Respondent as the Director of the Corrective Services Academy, a level 8 

position with the Department of Corrective Services. 

2. The Appellant has been employed as Director of the Corrective Services Academy since December 2008. 

3. The Appellant is a member of the Civil Service Association. 

4. On the 18 February 2014 the Appellant received a letter (Attachment 1) notifying her that Central Investigations 

would be investigating allegations that she had failed to follow correct procedures to purchase items that the 

Appellant was not authorised to purchase. 

5. No further details were given of the alleged Breach of Discipline at this point in time. 

6. On the 20 February 2014 (Attachment 2) The [sic] Appellant received a further letter requesting her not to 

communicate either directly, or indirectly, with Ms Sait, Business Manager, and to maintain confidentiality in 

regard to the investigation. 

7. This effectively gagged the Appellant from making any inquiries on her own behalf. 

8. On the 1 April 2014 the Appellant received a letter from Paul Milward, Central Investigations, at the 

Department of Corrective Services listing five allegations against the Appellant (Attachment 3). 

9. On the 12 May 2014 another letter was received from Mr Milward listing another sixth allegation against the 

Appellant (Attachment 4). 

10. On the 17 June 2014 Mr Warwick Claydon, Senior Industrial Officer, Civil Service Association (CSA) wrote a 

letter of response on behalf of the Appellant (Attachment 5).  The letter denied all allegations and indicates the 

need for further and better particulars for all allegations giving the factual basis for the allegations. 

11. The above letter of the 17 June 2014 also provided a comprehensive paper trail of emails, meeting minutes, an 

invoice and a letter which supported the Appellant’s case (Attachment 5.) 

12. At a meeting 25 June 2014 the Appellant was removed from her position as Director of the Corrective Services 

Academy and an Acting Director, Mr Peter Murdoch, put in her place.  There was no warning about the purpose 

of the meeting and no support person offered. 

13. The decision to remove the Appellant was made after she approached Ms Helen Kelly, level 1 Clerical Officer, 

through a third party seeking a statement required to support her defence. 

14. This action prevented the Appellant from properly responding to the allegations made against her and was a 

breach of the principles of procedural fairness which allows you “...to provide evidence that you believe 

disproves the allegation...” WA Ombudsman Guidelines Procedural Fairness revised May 2009. 

15. On the 11 July 2014 the CSA provided a Mr Adrian Rivalland, Acting Manager, Central Investigations, with 

additional supporting explanatory statements from both current and former employees of the Department of 

Corrective Services: Ms Rian Myers (Executive Officer), Sue Skowron (Manager DCS Recruiting), Mr Mark 

Glasson (ex-Assistant Commissioner), and Mr Steve Robins (Assistant Commissioner) (Attachment 6-9 

respectively). 

16. On the 12 August 2014 the Appellant received a final letter from Mr Steven Norris Director of Investigation 

Services stating the investigation had been concluded and a report provided to the Professional Conduct and 

Review team (Attachment 10). 
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17. On the 3 September 2014 the Appellant received a letter of outcome of the investigation (Attachment 11.) 

Allegation 1 was discontinued but the other allegations were upheld despite the evidence against such a finding 

provided to the Central Investigations.  A response to the findings was requested within 14 days addressed to 

Mr Damien Stewart, Executive Director, Corporate Support. 

18. The above letter 3 September 2014 ordered the Appellant to “remain away from the Academy and to cease 

communicating with the DCS Academy staff in any work related Capacity.” Again the Department acted to 

prevent the appellant from speaking to witnesses and attempting to find more evidence to prove her innocence. 

19. On the 9 September 2014 Ms Lois Kennewell, Industrial Officer, CSA emailed Mr Damien Stewart requesting a 

copy of the documentary evidence and Investigator’s Report relied upon in the decision of outcome, and an 

extension of time in which to address the documentation and the report (Attachment 12.) 

20. On 12 September 2014 Mr Stewart replied by email agreeing to the extension but reserving his reply as to the 

provision of the documentation and Investigator’s Report (Attachment 13.) 

21. On 15 September 2014 Ms Kennewell from the CSA sent another email to Damien Stewart about the provision 

of the Investigator’s Report and other relevant documentation.  In this email he was made aware that Adrian 

Rivalland had committed to providing this material if the allegation was supported (Attachment 14). 

22. The Investigation Report and other associated documentation were not provided at this point in time.  No formal 

answer to the request for this material was received. 

23. On 1 October 2014 the Appellant submitted her response without being able to reference the documentation and 

Investigator’s Report used to support the proposed outcome.  This meant the Appellant could not address the 

evidence which had been used against her. 

24. The Appellant’s response was comprehensive as she attempted to address the proposed outcome without full 

knowledge of what she needed to address.  The appellant’s response provided 54 attachments supporting her 

case (Attachment 15). 

25. On the 3 November 2014 Damien Stewart emailed Lois Kennewell, CSA, to inform her that two Public Sector 

Commission employees would be undertaking an external review of the Investigation (Attachment 16.) 

26. On the 17 November 2014 the Appellant emailed Ms Kennewell informing her that she has sought a meeting 

with the Commissioner, Mr James McMahon, to discuss the situation as her health was deteriorating because of 

the uncertainty of the situation.  The matter had now been ongoing for 10 months (Attachment 17.) 

27. On the 16 December 2014 the Appellant met with the Commissioner.  Ms Kennewell, CSA, was told in a phone 

call that day that the Commissioner said he had to take advice but wanted to close things off and return her to 

work.  The PSC had suggested to the Department that the original investigator consider the evidence that the 

Appellant had presented but which he had not considered.  He would need two weeks to have a look at any 

additional evidence. 

28. On the 18 December 2014 the Appellant emailed the Commissioner reminding him of his obligation to fully 

consider the response himself and attaching a copy of her response (Attachment 18.) 

29. On the 19 December 2014 Mr Damien Stewart, Executive Director, responded on behalf of the Commissioner 

assuring her the Commissioner would go through the file in detail and would expect to respond formally by 

letter within a week (Attachment 19.) 

30. On the 20 December 2014 the Appellant met with the Commissioner who said he would read her response and 

that he wanted her back at work.  The Appellant told him she had yet to see the report so if he had any questions 

to ask her. 

31. On the 29 January 2015 the Appellant finally received a letter of outcome which supported the initial letter of 

outcome of 3 September 2015 and gave a penalty of a reprimand and a disciplinary transfer (Attachment 20).  

Interestingly while the letter mentioned a review by Mr Milward, the investigator, no mention was made of any 

external review as stated by Mr Stewart in his email to Ms Kennewell 3 November 2015.  The inference being 

that no such external review of the evidence was actually conducted. 

32. On the 9 February 2015 Ms Kennewell, CSA, was finally allowed access to view the Investigation Report, 

witness statements and exhibits at the Department of Corrective Services. 

33. The documents did assist to place the investigation in perspective with a few critical points of apparent evidence 

being made available.  These points were put to the Appellant and were answered readily and in such a way as 

to negate the value of the purported evidence.  If the documents had been made available to he Appellant, or the 

critical points put to the Appellant last September when the documents were first requested (9 September 2014) 

he Appellant’s response would have been able to clarify the points and it is probable that the allegations would 

have been dropped. 

34. On 7 February 2015 the Appellant emailed the Commission re a phone call 3 February 2014 in which the 

Commissioner appeared to be unaware of certain items of evidence and provided him with a timeline for some 

of the allegations for the Commissioner to review (Attachment 21.) 

35. The Department may believe that a fair process was undertaken but all assessments were based on the same 

flawed evidence and misinterpretations of the meanings of emails, with no opportunity given for the Appellant 

to address the flaws in the evidence presented by the Investigator. 
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36. The Respondent’s proposed penalty of a reprimand and a disciplinary transfer is harsh, oppressive and unfair.  

There has been insufficient provision of evidentiary documents to allow the Appellant to effectively rebut the 

allegations.  The Appellant’s career is based in the education and training of Department of Corrective Services 

officers at the Academy, a sideways move at level both denies the Respondent of the benefit of the Appellant’s 

skills and six years experience in this area, and denies the Appellant the opportunity to continue to work within 

the area of her expertise.  Such a move will also cause damage to the Appellant’s reputation and future career.  

The stress of the yearlong investigation process has already caused damage to the Appellant’s health and 

wellbeing aggravating a past post-traumatic stress injury. 

37. The Public Service Appeal Board has jurisdiction to hear this Appeal under s 78(1)(b)(iv) of the Public Sector 

Management Act 1994 because the Respondent has made a finding under s 82A(3)(b). 

38. The CSA is seeking the Public Sector Appeal Board under s 78 (5) of the Act determine that the Respondent has 

failed to comply with the Commissioners Instruction: Discipline General and the rules of procedural fairness in 

the decision making process and the subsequent findings against the Appellant. 

39. The CSA is seeking the Public Sector Appeal Board pursuant to s 78(5)(a) or (b) either determine this Appeal 

on its merits or quash the decision or finding and remit the matter back to the Respondent with directions. 

14 In relation to the appeal from the appellant’s dismissal in PSAB 2 of 2016, the grounds of appeal are in the following terms: 

1. The Appellant appeals the decision of the Respondent to dismiss the Appellant from her employment (“the 

decision”) on the following grounds: 

(a) There was, having regard to all of the available evidence, no valid, substantial or reasonable reason for 

the decision; 

(b) The Appellant was denied procedural fairness as the Respondent failed to properly afford the 

Appellant an opportunity to respond to: 

(i) The allegations which gave rise to the disciplinary investigation which preceded the decision 

(“the investigation”); and 

(ii) The findings and conclusions in relation to the allegations upon which the decision was 

based; 

(c) The investigation was not conducted fairly and was biased; 

(d) The Respondent failed to properly consider the Appellant’s responses to allegations of misconduct; 

(e) Even if there was a valid, substantial or reasonable reason for the Respondent to take disciplinary 

action against the Appellant (which is denied); 

(i) There were reasonable alternative penalties to the decision that were available to the 

Respondent which were not properly considered and/or which ought to have been imposed 

instead of dismissal; 

(ii) The decision was not, having regard to the Applicant’s age, length of service, seniority, 

experience and the numerous alternatives to dismissal, a fair reasonable and proportionate 

response to the claimed misconduct upon which the decision was based; 

(iii) When the Respondent made the decision, the Respondent failed to have proper regard to 

factors including the Applicant’s length of service, her personal circumstances, age, previous 

good conduct/performance; 

2. The decision was, in all of the circumstances, harsh, oppressive and unfair. 

The nature of the appeals 

15 Whilst there was no indication prior to the hearing of these appeals that the matter was in contention, in the outlines of written 

submissions, both parties raised the issue of the nature of the present appeal. The appellant contended, consistent with long-

standing authority in the Appeal Board’s jurisdiction, originating in the decision of the Appeal Board in Gary Mark Raxworthy 

v The Authority for Intellectually Handicapped Persons (1989) 69 WAIG 2266, that the appeals are in the nature of a hearing 

de novo.  As such, it is for the Appeal Board to consider the appeals based on the evidence before it, and it has greater scope to 

substitute its view for that of the employer at first instance. In the case of dismissal for misconduct, as in PSAB 2 of 2016, it is 

for the employer to establish on the evidence that the misconduct occurred. This is opposed to the test applicable in unfair 

dismissal claims before the Commission, to the effect that the employer is only required to have a genuine belief, based on 

reasonable grounds, that the relevant misconduct took place. 

16 This contention was advanced with acceptance by the appellant, that she bears the overall burden to establish that the Appeal 

Board should interfere with the respondent’s decision and to adjust it in accordance with s 80I(1) of the Industrial Relations 

Act 1979 (WA) . 

17 For the respondent, several contentions were advanced. The principal submission made was that an appeal brought under 

s 78(1) of the Public Sector Management Act 1994 (WA), when read with ss 80H to 80L of the IR Act, is not to be regarded as 

a hearing de novo. This proposition was advanced in particular, in view of the grounds of appeal as made by the appellant in 

PSAB 2 of 2016. Two key propositions emerged from the respondent’s submissions on these issues. They were that: 

(a) The true character of each of the appeals in these proceedings under s 78(1) of the PSM Act, is by way of a re-

hearing and not a re-hearing de novo; and 
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(b) There is no onus either at law or in practical terms, on the respondent to establish on balance on the evidence, 

that the alleged misconduct committed by the appellant occurred. 

18 As to the first issue, the respondent submitted that as opposed to the approach adopted by the Appeal Board in Raxworthy, the 

Appeal Board should, given the nature of the appeals as set out in the grounds, when read with s 78(1) of the PSM Act, and the 

relevant provisions of the IR Act, conclude that the appropriate approach is that as set out by the Full Bench of the 

Commission in Director General of the Department of Education v Mr Patrick Guretti (2014) 94 WAIG 425.  In Guretti, 

which was an appeal from a decision of the Commission on a matter referred to it under s 78(2) of the PSM Act, and not an 

appeal to the Appeal Board, the Full Bench made some observations as to the nature of such proceedings. The Full Bench 

referred to an earlier decision of Smith C (as she then was) in Ayling v Director-General, Department of Education and 

Training [2009] WAIRC 00413; (2009) 89 WAIG 824.  In Ayling, the Commission also considered the nature of an appeal and 

the difference between an appeal stricto sensu and a hearing de novo. The Commission also referred to the decision of Kenner 

C in Johnston v Mance, Acting Director General Department of Education [2002] WAIRC 06155; (2002) 83 WAIG 1553 

where consideration was given to the nature of a referral to the Commission under s 78(2) of the PSM Act. 

19 In Guretti, Smith AP at par 64, in referring to her earlier decision in Ayling, doubted the view expressed by Kenner C in 

Johnston, to the effect that on a referral under s 78(2) of the PSM Act, the Commission is not necessarily restricted to a 

consideration of the reasonableness of the employer’s conduct, but may review the employer’s decision de novo.  In Ayling, 

Smith C further observed that the reason she questioned that approach was because necessarily, proceedings referred to the 

Commission under s 78(2) will involve a review of past events in relation to the conduct of an employee and the circumstances 

that existed at the time the conduct occurred. In Guretti at par 65, Smith AP further commented that following the addition of 

s 78(5) to the PSM Act, this put the matter beyond doubt that the nature of a hearing under s 78 of the PSM Act, will depend 

on the grounds set out in the referral to the Commission, and any matters that may be agreed in the respondent’s notice of 

answer. 

20 As to the second issue, the respondent submitted that the relevant principle in relation to the “evidentiary onus” on the 

respondent, in relation to proof of misconduct, is as that set out by the Full Bench of the Commission in The Minister for 

Health v Denise Drake-Brockman [2012] WAIRC 00150; (2012) 92 WAIG 203. That is, in the context of the present appeals, 

there is no requirement on the respondent to establish by evidence, that the misconduct alleged against the appellant occurred. 

Rather, the test is that the respondent had a genuine belief, based on reasonable grounds that the misconduct occurred. 

21 After argument of counsel for the parties in relation to this preliminary issue, and after the amendment to the grounds of appeal 

in PSAB 2 of 2016, the Appeal Board announced its decision that it considered that the hearing of appeals before it was a 

hearing de novo. The Appeal Board was not persuaded to depart from the long-standing approach to this matter since the 

decision of the Appeal Board in Raxworthy. We came to this conclusion for the following reasons. 

22 It is common ground that the present appeals are brought under s 78(1) of the PSM Act. Section 78(1) provides as follows: 

78. Appeals etc.  against some decisions under s.  79, 82A, 82, 87, 88 or 92 

(1) Subject to subsection (3) and to section 52, an employee or former employee who — 

(a) is, or was, a Government officer within the meaning of section 80C of the Industrial 

Relations Act 1979; and 

(b) is aggrieved by — 

(i) a decision made in respect of the Government officer under section 79(3)(b) or (c) 

or (4); or 

(ii) a finding made in respect of the Government officer in the exercise of a power 

under section 87(3)(a)(ii); or 

(iii) a decision made under section 82 to suspend the Government officer on partial pay 

or without pay; or 

(iv) a decision to take disciplinary action made in respect of the Government officer 

under section 82A(3)(b), 88(b) or 92(1), 

may appeal against that decision or finding to the Industrial Commission constituted by a Public 

Service Appeal Board appointed under Division 2 of Part IIA of the Industrial Relations Act 1979, 

and that Public Service Appeal Board has jurisdiction to hear and determine that appeal under and 

subject to that Division. 

23 In the present case, the proceedings before the Appeal Board are an “appeal”.  By s 78(1) the Appeal Board has jurisdiction to 

hear and determine the appeals under and subject to Division 2 – Part IIA of the IR Act. The relevant provisions of Division 2 

– Part IIA being s 80I at the material time of the institution of these appeals, was in the following terms: 

80I. Board’s jurisdiction 

(1) Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, 

a Board has jurisdiction to hear and determine — 

(a) an appeal by any public service officer against any decision of an employing authority in 

relation to an interpretation of any provision of the Public Sector Management Act 1994, 

and any provision of the regulations made under that Act, concerning the conditions of 

service (other than salaries and allowances) of public service officers; 
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(b) an appeal by a government officer, who is the holder of an office included in the Special 

Division of the Public Service for the purposes of section 6(1) of the Salaries and 

Allowances Act 1975, under section 78 of the Public Sector Management Act 1994 against a 

decision or finding referred to in subsection (1)(b) of that section; 

(c) an appeal, other than an appeal under section 78(1) of the Public Sector Management 

Act 1994, by any government officer who occupies a position that carries a salary not lower 

than the prescribed salary from a decision, determination or recommendation of the 

employer of that government officer that the government officer be dismissed; 

(d) an appeal by a government officer, other than a person referred to in paragraph (b), under 

section 78 of the Public Sector Management Act 1994 against a decision or finding referred 

to in subsection (1)(b) of that section; 

(e) an appeal, other than an appeal under section 78(1) of the Public Sector Management 

Act 1994, by any government officer who occupies a position that carries a salary lower than 

the prescribed salary from a decision, determination or recommendation of the employer of 

that government officer that the government officer be dismissed, 

and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e). 

(2) In subsection (1) prescribed salary means the lowest salary for the time being payable in respect of a 

position included in the Special Division of the Public Service for the purposes of section 6(1) of the 

Salaries and Allowances Act 1975. 

(3) A Board does not have jurisdiction to hear and determine an appeal by a government officer from a 

decision made under regulations referred to in the Public Sector Management Act 1994 section 94 or 

95A. 

24 In Raxworthy, which was an appeal brought before the Appeal Board under the then s 80I(e), as to the nature of the appeal, it 

was said at 2266 as follows: 

The nature of an appeal made under section 80I(1)(e) is somewhat different from the authority ordinarily given to 

the Commission to enquire into whether a dismissal is fair or not.  The decided cases make it clear that in claims of 

unfair dismissal per se the Commission is not to act as an appellate court and substitute its own view as if it were 

the employer, but rather determine whether the employer’s conduct was in all the circumstances reasonable.  Hence 

in cases of misconduct the test is not whether to the satisfaction of the Commission the misconduct occurred, but 

whether the employer had a reasonable suspicion amounting to a belief that the misconduct had in fact occurred 

(see Mavromatidis v.  TNT Pty Ltd (1987) 67 WAIG 1650). However, these proceedings are expressly an appeal, 

with the Appeal Board being given the power “to adjust” a decision to dismiss an employee. The onus is of course 

on the appellant to show that the Board should interfere with and adjust the decision. However, as with promotion 

appeals the decision is to be reviewed de novo on the basis of the evidence before the Board, not merely on the 

basis of whether the decision maker made the right decision on the evidence available to it at the time (cf: Colpitts 

v. Australian Telecommunications Commission (1986) 20 IR 184). The process afforded by section 80I is such that 

the Commission, constituted by an Appeal Board, is given a greater license to substitute its own view. Although as 

Mr Burns so rightly said the dismissal was lawful, the matter does not end there. Where as here the dismissal was 

based on a particular act of misconduct, albeit that there are parts to it, the Board, as part of the appellate process, is 

required to enquire into that allegation, if as is the case, the Appellant denies the Commission of such misconduct. 

If on appeal the act of misconduct is not shown to have occurred, then the very basis for the decision under appeal, 

in this case the decision to dismiss, is lost. 

25 These proceedings are also before the Appeal Board under s 80I, albeit having been referred to it under s 78(1) of the PSM Act 

as a matter arising from disciplinary proceedings commenced under Part 5 of the PSM Act. Under s 80I, as it stood when these 

appeals were commenced, a range of “appeals” could be commenced before the Appeal Board. The basis of the Appeal 

Board’s jurisdiction as noted in Raxworthy in cases of a dismissal is different to that of the Commission under s 29 of the IR 

Act. There is no reference to “harsh, oppressive or unfair” dismissal in s 80I. Thus, as referred to in Raxworthy also, the role of 

the Commission, as not standing in the shoes of the employer and judging for itself whether the conduct complained of 

occurred or not, is not applicable. The test in The Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385, whether 

objectively considered, an employer abused its right to dismiss and denied the employee a “fair go all round”, is not directly 

applicable either. As the proceedings are an appeal, there is greater scope for the Appeal Board to substitute its view for that of 

the employer. 

26 As to the contentions of the respondent that the decision of the Full Bench in Guretti has altered the approach to be taken by 

the Appeal Board under s 80I of the IR Act, for the following reasons, we are not persuaded to this view. Firstly, Guretti is 

distinguishable on the basis that it involved an appeal to the Full Bench under s 49 of the IR Act, from an application to the 

Commission under s 78(3) of the PSM Act, in relation to the dismissal of a school teacher on the grounds of substandard 

performance. The substandard performance provisions of the PSM Act can be found in s 79 of that legislation. The present 

appeals do not involve issues of substandard performance. The present appeals involve breach of discipline matters. 

27 Secondly, while it was mentioned in Guretti, the approach taken by the Commission in Johnston, which was a referral of a 

matter to the Commission under s 78(2) of the PSM Act, is not in any sense inconsistent with Raxworthy. In Guretti, Smith AP 

cited three pars of reasons of the Commission in Johnston, they being pars 25, 26 and 27. However, to appreciate the full 

context of the conclusions reached by the Commission in Johnston requires a consideration of earlier passages of the decision 
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when dealing with the nature of an appeal to the Appeal Board or a referral to the Commission under ss 78(1) or (2) of the 

PSM Act. 

28 Commencing at par 22 in Johnston, Kenner C said: 

22 In referring one of the specified matters to the Commission as if that matter were an industrial matter, the 

Commission’s jurisdiction is enlivened to “inquire into and deal with” that industrial matter: s 23(1) Act.  By 

section 78(1) of the PSMA, a government officer may appeal against one of the prescribed decisions to the 

Public Service Appeal Board.  In the determination of an appeal, the Public Service Appeal Board has 

jurisdiction and power pursuant to s 80I(1) of the Act to “adjust all matters” referred to it on appeal.  It would 

appear therefore, from the language of s 78(1), read with the jurisdiction and powers of the Public Service 

Appeal Board, that the nature of those proceedings, whilst an “appeal”, is in the nature of a de novo proceeding, 

enabling the Public Service Appeal Board to hear and determine the matter afresh, if the circumstances require 

it.  Some support for this view would appear to be found in the decision of the Public Service Appeal Board in 

Raxworthy v The Authority for Intellectually Handicapped Persons (1989) 69 WAIG 2266. 

23 A similar approach was taken to the interpretation of the right of appeal by a teacher to the former Government 

School Teachers Tribunal, pursuant to the repealed s 78(1)(b) of the Act: Milentis v Minister for Education 

(1987) 67 WAIG 1124.  In Milentis, the Full Bench concluded that the nature of an appeal to the Government 

School Teachers Tribunal was to be essentially heard de novo, however this would depend on the grounds of 

appeal in each particular case.  In so concluding, the Full Bench adopted and applied observations of the then 

Chief Justice when considering the nature of an appeal to a tribunal created by statute under the Prisons Act.  In 

Ex parte Hill, Director of WA Prisons Department v Ormsby No 1987 of 1985 the Chief Justice said at 11— 

“The nature of the appeal is not, I think, to be determined by a resort to the cases which are legion 

dealing with appeals within or to establish courts and by asking whether it is an appeal by way of 

rehearing in the sense in which that word was understood in old chancery practice.  In the context of this 

Act no a priori restriction should be placed upon the right which it gives and which by the statute is 

called an appeal.  The intention of the statute, in my opinion, is simply to allow the prison officer to 

challenge the determination (?) or penalty before the Tribunal upon any grounds which are said to 

render it either unjust or wrong.  Grounds of appeal are to be given and the manner in which the 

Tribunal goes about its task will be controlled by those grounds.  But that manner is not controlled or 

restricted by anything to be found within the nature or character of the appeal itself.  If the grounds are 

such that in the judgement of the Tribunal justice cannot be done without hearing the proceedings all 

over again then it has power to do so.  If, on the other hand, the grounds can be adequately dealt with by 

the Tribunal on such record of the proceedings below as comes up to it, supplemented or not by evidence, 

then the Tribunal can deal with the appeal on a more restricted basis.  The procedure to be adopted is 

such as will, on the grounds of appeal, enable full and complete justice to be done.” 

24 This approach was also broadly applied in relation to appeals under the former s 23B of the Act. 

25 Whilst s 78(2) does not refer to an “appeal” to the Commission, it seems plain enough from the language in the 

section as a whole, that it is concerned with challenges to a decision taken by the employer in relation to which 

the employee is “aggrieved”.  Reference to “aggrieved” is made in s 78(1)(b) dealing with appeals to the Public 

Service Appeal Board, and also in ss 78(2)(b), (3) and (4) dealing with referrals to the Commission.  In my 

opinion, given the nature of the proceeding contemplated by s 78 of the PSMA, a matter referred to the 

Commission pursuant to s 78(2) by an aggrieved employee from one of the nominated decisions, is to be dealt 

with in the same manner as a matter referred under s 78(1) of the PSMA.  That is, I do not consider that such a 

proceeding ought to be regarded as an “appeal” in the strict sense, as that issue was discussed by the Full Bench 

in Milentis.  Nor is it the case in my opinion, that the Commission is limited to determining only the 

reasonableness of the employer’s decision. 

26 In other words, depending upon the nature of the challenge to the decision under review, such a proceeding 

may involve the Commission re-hearing the matter afresh or it may only be necessary to consider the decision 

taken by the employer “on such record of the proceedings below as comes up to it, supplemented or not by 

evidence”: Ormsby.  It would seem to be the case therefore, that consistent with the reasoning of the Full Bench 

in Milentis, the decision of the employer is not to be totally disregarded in the Commission hearing and 

determining the matter. 

29 At pars 22 and 23, Kenner C recognised, consistent with Raxworthy that an appeal to the Appeal Board may be a hearing de 

novo, if the circumstances require it. That is, to make the matter clear, consistent with the approach of the Full Bench in Basil 

Milentis v The Honourable Minister for Education (1987) 67 WAIG 1124, which decision has much to commend it, whilst 

appeals of the present kind will essentially be a hearing de novo, it will ultimately depend upon the grounds of appeal in each 

case. Thus, in the present matter, in view of the grounds of appeal when read and particularly considering the amendment to 

which reference will be made below, it was clear that not only did the appellant contend that she was denied procedural 

fairness in the investigation and other processes leading to her dismissal, but, she also denies on the facts, that there were any 

breaches of discipline in any event. 

30 In cases such as this where the primary finding of fact, leading to breaches of discipline are in dispute, the circumstances 

enable the Appeal Board to decide for itself, based on all the evidence, whether the relevant misconduct took place. There may 

be other cases for example, where there is no challenge to the factual findings, but there is a challenge to the severity of the 

penalty imposed. In this situation, a hearing before the Appeal Board will be much more confined. There may be other 

situations where discrete issues are raised, such as an allegation of a denial of natural justice in the procedure followed leading 
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to disciplinary decision, rather than a challenge to the primary facts. Both situations will obviously not require the matter to be 

reheard over again in its entirely (See too: CSA v Director General, Department of Family and Children’s Services [2003] 

WAIRC 07213; (2003) 83 WAIG 390). 

31 These considerations do not depend in our view, contrary to the respondent’s submissions, upon the fact that the appeal to the 

Appeal Board under s 80I of the IR Act, originates from ss 78(1) or (2) of the PSM Act. We also disagree with respect, with 

the view expressed in Ayling that because, necessarily, the Appeal Board or the Commission will be considering past events 

when the relevant conduct occurred, a hearing should not be considered de novo. The reason that we do not agree with this 

proposition, is that almost in all cases coming before the Appeal Board under s 80I by way of appeals, for example, from a 

dismissal, it is axiomatic that consideration of prior events, leading to a dismissal, will be required. This was plainly the case in 

Raxworthy.  On all the evidence, the Appeal Board will decide for itself, whether the conduct complained of occurred, such as 

to give rise to the right in the employer to terminate the contract of employment when it did. This assessment must necessarily 

involve circumstances that were in existence prior to the hearing of the appeal. 

32 For these reasons, in our view, the same general approach to s 78(2) adopted in Johnston, as applied by the decision of the Full 

Bench in Milentis, applies to appeals to the Appeal Board under s 78(1) of the PSM Act. This approach is entirely consistent 

with Raxworthy, given the issues that arose in that appeal.  Ultimately, it is the approach that enables justice to be done and an 

approach consistent with equity, good conscience and the substantial merits of the case, as prescribed by s 26(1)(a) of the IR 

Act, which applies to the Appeal Board’s jurisdiction by s 80L(1) of the IR Act. 

33 The respondent also raised the issue of the effect of s 78(5) of the PSM Act. Section 78(5) provides as follows: 

78. Appeals etc.  against some decisions under s.  79, 82A, 82, 87, 88 or 92 

… 

(5) If it appears to the Industrial Commission or the Public Service Appeal Board that the employing 

authority failed to comply with a Commissioner’s instruction or the rules of procedural fairness in 

making the decision or finding the subject of a referral or appealed against, the Industrial Commission 

or Public Service Appeal Board — 

(a) is not required to determine the reference or allow the appeal solely on that basis and may 

proceed to decide the reference or appeal on its merits; or 

(b) may quash the decision or finding and remit the matter back to the employing authority with 

directions as to the stage at which the disciplinary process in relation to the matter is to be 

recommenced by the employing authority if the employing authority continues the 

disciplinary process. 

34 Section 78(5) clarifies the scope of powers to be exercised by the Commission or the Appeal Board, in any given case.  It does 

not, in our opinion, in any way restrict the powers of the Appeal Board. Given that a conclusion by an Appeal Board to the 

effect that an employee has been denied natural justice would ordinarily lead to the Appeal Board “adjusting” such a decision 

by quashing it, on the basis that a decision made contrary to natural justice is void, s 78(5)(a) appears directed at enabling the 

Appeal Board to proceed to resolve other matters in dispute.  Whether the Appeal Board or the Commission chooses to deal 

with the rest of any matters in dispute, despite finding a breach of natural justice, or to quash the decision under appeal and 

remit the matter to the employer making the decision, will no doubt, depend on the nature and circumstances of the case. 

35 We do not consider that the presence of s 78(5) of the PSM Act is an indicator either way, or alters the view expressed above, 

as to the nature of the appeal to the Appeal Board of the present kind. 

36 As to the second issue, that being the “evidentiary onus” on the respondent to establish, beyond an honest and genuine belief, 

based on reasonable grounds, after due inquiry, that in fact the misconduct alleged against the appellant occurred, we make the 

following observations. To the extent that the respondent relied on the observations of the Full Bench as to this issue, in Drake-

Brockman, this case involved an appeal under s 49 of the IR Act from a decision of the Commission in an unfair dismissal 

claim, where the employee was dismissed for misconduct. The Full Bench considered the application of the long-standing 

decision of the South Australian Industrial Relations Commission in Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 as adopted and 

applied by the Commission on numerous occasions in unfair dismissal cases involving misconduct. Indeed, such an approach 

flows from the decision of the Industrial Appeal Court in the Undercliffe case, to the effect that the test in an unfair dismissal 

case is not whether the dismissal was lawful, but whether it was fair, in an industrial sense. This necessarily involves an 

objective assessment by the Commission as to the reasonableness of the employer’s conduct in dismissing an employee. 

37 This approach to unfair dismissal cases had been adopted prior to the decision in Raxworthy, in which, as set out above, the 

Appeal Board distinguished appeals from unfair dismissal claims in this regard.  Given the approach of the Full Bench referred 

to and relied upon in this long-standing line of authority in relation to unfair dismissal cases, and that nothing in Drake-

Brockman would give rise to a reconsideration of a different approach to that taken by the Appeal Board in Raxworthy, we 

confirm that the approach in the Raxworthy appeal is appropriate.  Therefore, it is necessary for the respondent to establish that 

the misconduct occurred. Such an approach has been referred to in several subsequent appeals to the Appeal Board, for 

example in Krishna Thavarasan v The Water Corporation (2006) 86 WAIG 1434; and Patrick Fels v The Department of 

Agriculture and Food (2010) 90 WAIG 1485. 

38 We also accept the submissions made by the appellant, that in cases such as the present, involving some allegations of serious 

misconduct, in applying the civil standard of proof, a higher degree of persuasion may be required: Briginshaw v Briginshaw 

(1938) 60 CLR 336 at 361-362 per Dixon J. 
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Application for leave to amend 

39 As part of the submissions of counsel in relation to the nature of the appeals, the appellant made an application to amend the 

grounds of appeal in PSAB 2 of 2016 in the following terms: 

The appellant denies the alleged breaches of discipline occurred. 

40 Without conceding that the appeals were not in the nature of a hearing de novo, the appellant contended that such an 

amendment would put the issues in dispute beyond doubt. She submitted that the grounds of appeal filed, read with the outlines 

of evidence and submissions filed on her behalf, make it plain that the merits of the respondent’s decision to dismiss her were 

contested. It was submitted by the appellant that for the Appeal Board to grant her leave to amend the grounds of appeal, 

would be consistent with equity and good conscience. 

41 As to any possible prejudice to the respondent, the appellant submitted that given the outlines of evidence put on by her, and 

putting in issue the factual basis for the respondent’s decision to dismiss her, coupled with the content of the agreed bundle of 

documents, of which there are some five volumes, there could be no real suggestion of surprise to the respondent that the 

material facts said to support the appellant’s dismissal were contested. 

42 The application for leave to amend the grounds of appeal was opposed by the respondent. Part of the opposition to the 

amendment was linked to the respondent’s submissions as to the nature of the appeals to the Appeal Board, arising from the 

application of s 78(1) of the PSM Act, dealt with in some detail above. It was suggested that the amendment would further 

alter the nature and form of the appeals from their true character. Submissions were made in general terms that until the outline 

of the appellant’s evidence was received by the respondent, it was not clear to it as to the basis of the case it had to meet. Part 

of the respondent’s opposition also was a contention advanced as to the “evidentiary onus” issue, referred to above, in reliance 

on the decision of the Full Bench in Drake-Brockman. 

43 After hearing counsel on the application to amend, the Appeal Board considered the application to amend and granted it. The 

Appeal Board informed the parties that having regard to s 26(1) of the IR Act, and to do justice between the parties, it was our 

unanimous view that leave to amend the grounds of appeal would be granted. The Appeal Board paid regard to the issues 

raised in the appellant’s outline of evidence, at pars 48 to 116 and 139 to 156, and the outline of opening submissions, that she 

challenged not just the procedural aspects of her dismissal, but also the factual basis of the allegations against her. 

44 It was the Appeal Board’s view that to grant leave to amend would enable the real issues in dispute to be determined. Because 

of the Appeal Board’s ruling on the leave to amend issue, it invited the respondent to consider its position and whether the 

amendment would cause it any difficulties. The respondent did not seek an adjournment of the hearing or any other indulgence. 

On this basis, the proceedings continued. 

Contentions of the parties 

45 The appellant made the overall submission that in relation to both appeals, the decisions made by the respondent were harsh, 

oppressive and unfair.  The basis for that submission was that in both investigations undertaken by the respondent in relation to 

the appellant’s alleged conduct, the appellant was denied procedural fairness. Furthermore, as to the substance of the 

allegations, on the material available to the respondent, the disciplinary decisions had no reasonable foundation. Finally, the 

broad submission was made that irrespective of the first two contentions, even if the respondent’s disciplinary findings were 

reasonably open on all the material, the penalties imposed were not fair or reasonably proportionate to the conduct engaged in 

by the appellant. 

46 Within this broad framework, several specific contentions were made against the respondent. As to the first appeal there were 

several strands to the appellant’s argument that she was denied procedural fairness. Firstly, when the appellant received the 

notification from the respondent’s investigator Mr Milward on 1 April 2014 that she was suspected of five alleged breaches of 

discipline, there were no details of the allegations included in the letter, nor the basis in fact for them. This also extended to the 

further sixth alleged breach of discipline that was made against the appellant by letter again, from Mr Milward, dated 12 May 

2014.  The failure to provide further information about the alleged breaches of discipline, was despite two requests that the 

respondent do so, one from the appellant herself on 12 May 2014 and one from the CSA on 17 June 2014. 

47 Secondly, it was contended that the appellant was denied procedural fairness when, on 25 June 2014, she was, without any 

notice to her, removed from her position at the Academy at a meeting with Mr Cullen, the respondent’s Executive Director, 

Operational Support. The appellant contended that not only was this done without notice to her, she also had no chance to say 

anything about it. 

48 Thirdly, the appellant submitted that she was denied procedural fairness when in a letter of 3 September 2014 to her from the 

respondent, the appellant was informed of the findings of the investigation. However, the respondent did not give any reasons 

for the findings that were made and failed to provide the appellant with a copy of the investigation report. 

49 Subsequently, in early October 2014, the appellant responded in writing to the respondent’s findings, despite not having been 

provided with the respondent’s reasons or documents relied upon by the respondent in relation to them. A little later in January 

2015, the respondent informed the appellant of its disciplinary decision. The appellant maintained that having failed to provide 

her with the evidence on which they relied before making the findings they did and in not providing reasons for the findings or 

the disciplinary decision, she was denied procedural fairness. 

50 In addition to the alleged failure to provide the appellant procedural fairness, the appellant also contended that the respondent 

breached, or failed to comply with, in various ways, the Public Sector Commissioner’s Instruction No.  3 Discipline – General. 

The appellant maintained there were several contraventions of the Instruction in relation to failing to deal with her fairly and 

failing to deal with the allegations and the subsequent investigation, free of actual bias or conflicts of interest. 

51 In relation to the second appeal too, the appellant contended there were several failures to accord her procedural fairness. 

Firstly, in relation to Mr Milward’s letter of 16 July 2015 informing the appellant of the further five allegations, as with the 
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first set of allegations, the appellant contended there were no details provided nor any factual underpinning of the allegations 

against her. Secondly, the appellant contended she was denied procedural fairness by Mr Milward, in him refusing her request 

of 24 July 2015 to provide the evidence against her and requiring her to respond to the respondent’s allegations without 

sufficient detail of them being provided. 

52 Thirdly, the appellant contended that the respondent’s findings against her made on or about 19 August 2015 by Mr Hassall, 

the respondent’s Executive Director, Operational Services, constituted a gross denial of natural justice and procedural fairness. 

This was because the investigation report prepared by Mr Milward and on which Mr Hassall purportedly relied in making his 

decision, was dated 3 September 2015, that being about two weeks after Mr Hassall’s decision.  Accordingly, the appellant 

contended that the actions of Mr Hassall were not only a gross denial of procedural fairness, but tainted the entire decision 

making process through bias in the form of prejudgment. 

53 Fourthly, the appellant contended she was also denied procedural fairness in that she was not afforded a reasonable opportunity 

to respond to the 2015 investigation report; was refused assistance in accessing what she contended were crucial documents in 

the possession of the respondent which would exonerate her; and in requiring the appellant to respond to the 2015 investigation 

report without access to relevant materials. 

54 Fifthly, in relation to the second appeal, the appellant submitted that the respondent also failed to provide her procedural 

fairness in that no reasons were provided to her by the respondent for the findings made in the 2015 investigation report.  

Additionally, the respondent furnished no reasons for its decision in relation to the 2015 investigation. 

55 Sixthly, the respondent also failed to afford the appellant procedural fairness by considering her “lack of candour during the 

investigation process”, set out in a letter from the respondent of 15 February 2016, in circumstances where she had no 

knowledge of such an assertion, was not provided any basis for it, nor any opportunity to respond to it before the decision was 

made. 

56 Finally, as with the first appeal, the appellant contended that the respondent, in relation to its 2015 investigation and the 

subsequent investigation report, failed to comply with various provisions of the Discipline Standards, and the relevant 

Instruction and procedural fairness guidelines produced by the Western Australian Ombudsman. 

57 There were also several submissions made by the appellant that as with the first set of allegations, the second set of allegations 

the subject of the second appeal, were tainted by bias and conflicts of interest. As to the specific allegations the subject of the 

first disciplinary decision and the second disciplinary decision, the appellant maintained there was no basis in fact for the 

conclusions that the respondent reached. 

58 In the alternative, if the Appeal Board was not satisfied that the alleged misconduct did not occur, then the appellant submitted 

that the first and second decisions should be adjusted. In this connection, the submission was that neither decision was fair, 

reasonable nor a proportionate response to the conduct alleged. Furthermore, that the appellant was denied procedural fairness 

in both investigations leading to the decisions, of such a serious kind, the Appeal Board should intervene. This was particularly 

so, in circumstances where the respondent did not independently assess the investigation report findings or properly consider 

the appellant’s detailed responses to both investigation reports and their findings. Having regard to these matters, the appellant 

contended that her dismissal was harsh, oppressive and unfair. She should be reinstated into another comparable position 

within the respondent. 

59 On behalf of the respondent the following submissions were made. It generally denied that it did not have valid, substantial and 

reasonable grounds to terminate the appellant’s employment having regard to the circumstances. Furthermore, the respondent 

submitted that at all material times, having regard to the content of the agreed bundle of documents, the appellant was given 

every reasonable opportunity to respond to matters put to her. Therefore, the respondent contested the appellant’s assertion that 

she was denied procedural fairness during the investigations leading to the respondent’s decisions to take disciplinary action. 

60 In relation to the allegation of bias made by the appellant, the respondent submitted that from the framing of the appeal 

grounds, the conclusion must be that the allegation is of actual, rather than apprehended or perceived bias. From the relevant 

authorities in relation to establishing actual bias, the respondent contended that the conduct of the second investigation by 

Mr Milward, could not reasonably support a conclusion that the respondent himself displayed any actual bias on the available 

evidence or at all. In any event, the factual foundations for the allegation of bias were strongly contested by the respondent. In 

all the circumstances, the respondent submitted that it could not be established by the appellant that the decision to terminate 

her employment was in any sense, harsh, oppressive or unfair. 

Procedural fairness 

61 In this case the appellant maintained that despite the Appeal Board ruling that both appeals be heard de novo, the breaches of 

procedural fairness by the respondent may still be considered by the Appeal Board. The appellant referred to s 78(5) of the 

PSM Act which is quoted in par 33 above. 

62 In accordance with this provision, the appellant submitted that it was open to the Appeal Board to quash the two decisions 

subject to appeal, in view of what she maintained were a “litany” of breaches of procedural fairness, referred to above.  The 

appellant set out in some detail in her written closing submissions, these alleged failures, some of which are outlined above. 

The appellant maintained that both the first and second investigations and decisions were so infected with a failure to comply 

with procedural fairness, that both decisions should not now stand. 

63 For the respondent, it was submitted that as the Appeal Board is hearing both appeals together de novo, the appellant has been 

given a full opportunity to put her case and any breach of procedural fairness in these appeals may be cured. This is because 

the Appeal Board can review the allegations and evidence afresh, and reach its own conclusions as to the merits of the appeals. 

It was a further submission of the respondent that even if errors or injustices were found to have occurred in the disciplinary 

process, these may be remedied by the Appeal Board:  Gudgeon v Black; Ex parte Gudgeon (1994) 14 WAR 158 at 185-186. 
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64 In these appeals, both the appellant and the respondent had been given the opportunity and have been fully heard on all issues 

in dispute, both of fact and law.  The appellant has put a very extensive evidentiary case and the respondent has been given a 

fulsome opportunity to respond to it. The hearing of the appeals has been lengthy, over some 16 sitting days. Eleven witnesses 

were called by both parties and the transcript of the proceedings runs to 1,532 pages. Furthermore, there are five volumes of 

documents running to 1,355 pages, plus many other documents tendered in evidence. This documentary evidence has been 

examined in detail by the parties during the appeal. The evidence, both oral and documentary, has been the subject of extensive 

and detailed submissions by counsel and has been carefully considered by the Appeal Board. 

65 The Appeal Board, in determining the matters de novo, decides for itself whether the appellant engaged in the misconduct 

complained of. In these circumstances, with a full re-trial of all issues in dispute in these appeals, breaches of procedural 

fairness can be cured: Baker v University of Ballarat (2005) 225 ALR 218. In Forbes, JRS, Justice in Tribunals 4th Ed, the 

learned authors, in discussing the curing of breaches of procedural fairness on appeal, said at pars [14.10] – [14.11] as follows: 

Conditions for a “Cure” 

[14.10]  If an internal appeal is to cure a breach of natural justice it must give the appellant the same opportunity to 

canvass the issues that he would have had if the original process had been properly conducted.  An appeals tribunal that 

can only request the original authority to reconsider its decision is unsuitable for present purposes.  It must be authorised 

to substitute its own view of the merits, if so disposed.  In practice this probably means that the appeal should be a 

rehearing de novo – effectively a re-trial and a fresh decision, without any restriction or presumption arising from the first 

adjudication.  If so, the appeals tribunal is endowed with all the powers of the primary tribunal, whatever the rules may 

say.  If the original hearing was a viva voce affair, a mere re-reading and reconsideration of the evidence taken below will 

probably not suffice, unless, of course, the appellant accepts that procedure. 

Natural Justice Issues Need Not Be Revisited 

[14.11]  In McIntosh v Minister for Health it was pointed out that a tribunal proceeding de Novo need not deal with points 

of natural justice arising from the primary hearing.  At first sight this may seem inconsistent with the rule that the second 

hearing must be unrestricted, but precisely because it is a rehearing de novo, what occurred in the primary tribunal does 

not really matter.  A rehearing de novo is a re-trial rather than an appeal. 

66 Given the comprehensive nature of the appeals in these proceedings, any allegations of a failure to comply with procedural 

fairness can be remedied and the Appeal Board can reach its own conclusions on the merits of the investigations and the 

decisions, after a fulsome consideration of the evidence and submissions. For the purposes of this issue, we include the 

contentions advanced by the appellant in relation to procedural fairness generally and bias and conflict of interest. Whilst we 

accept that s 78(5) of the PSM Act can have work to do in certain circumstances, this very much depends on the grounds of 

appeal and the nature and circumstances of the case. We do not find it necessary to consider exercising the power of quashing 

the respondent’s decision for breaches of natural justice, without hearing the merits of the appeals, and sending the matters 

back to be dealt with again, in the circumstances of these appeals. 

67  However, despite these conclusions, we note that to their credit, when giving their evidence, both Mr McMahon, the then 

Commissioner for Corrective Services and Mr Rivalland, the Manager of Investigation Services at the relevant time, accepted 

there were substantial shortcomings in the processes of the investigations into the allegations against the appellant, leading to 

the decisions the subject of these appeals. We consider those concessions to have been properly made. 

Consideration 

68 In relation to the evidence and our findings, we will first deal with the allegations the subject of the appeal in PSAB 2 of 2015, 

followed by the appeal in PSAB 2 of 2016, which led to the dismissal of the appellant. In the 2014 allegations, Allegation One 

was not upheld.  Accordingly, we will not consider it further.  We will deal with each allegation in turn. 

PSAB 2 of 2015 

Allegation Two – On 31 January 2014, you committed a breach of discipline when you contravened the Code, ‘Fraudulent, 

Corrupt and Inappropriate Behaviour’.  You did this by sending a deliberately misleading email to Assistant Commissioner 

Adrian Robinson purporting to outline legitimate reasons for purchasing meals from Boronia Pre-Release Centre when the 

additional meals were ordered for Academy Staff. 

69 The provision of lunch meals for Academy staff first became an issue it seems in about 2005. This was set out in an email from 

Mr Archer at the respondent’s head office to Mr Cattai, the Assistant Director of the Academy dated 19 January 2005 

(exhibit A1 p 32). It seems the matter then involved some industrial relations issues, the nature of which were not clear on the 

evidence. Later, in March 2007, Ms Tang, then a Deputy Commissioner of the respondent, formally approved the practice of 

the provision of meals at lunch time for Academy staff, at no cost. This was set out in a memo dated 15 March 2007 to 

Ms Tang from Mr Jones, the then Director of the Academy. In the memo, the background and rationale for the issue of meal 

provision to Academy staff was set out. Options were put. The recommendation made, and endorsed by Ms Tang on 26 March 

2007, was that meals be provided to all Academy staff at no cost. 

70 The memo was not explicit in relation to the exact number of meals to be provided, rather there was a reference made to costs 

being in the “vicinity of 20 meals a day…”. This was based on the then 48 staff members of the Academy. This became known 

in the proceedings as the “Tang Memo”. Thus, from at least March 2007, the purchase and supply of lunch meals for Academy 

staff had been approved at a very high level of the respondent. Ms Tang testified that the memo formalised what was a prior 

practice, and there was no reason to suggest this approval had changed. 

71 The appellant gave evidence that when she commenced at the Academy, there was approval for all staff to be provided a meal 

for lunch. The meals were prepared by inmates at the Boronia Pre-Release Prison, which then had an industrial scale kitchen. 

The appellant referred to her discussions with Ms Sait, the Academy’s Business Manager, which made her aware of the Tang 
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Memo and the past practice.  Despite this, it was the appellant’s testimony that the meals from Boronia were mainly for 

trainees and others attending the Academy on courses, and the Academy staff directly involved. The appellant put in place an 

arrangement whereby other Academy staff may have access to leftover meals, once the trainees had had their lunch. This was 

to ensure that there was sufficient food for trainees. 

72 On 31 January 2015, Mr Robinson, the then Assistant Commissioner, People and Organisational Development, sent an email 

to the appellant about two issues. The first was the purchase by the Academy of new curtains for the Academy hall and the 

second related to the purchase of “up to 20 meals per day from Boronia @ $7.00 per meal and that these meals are purchased 

for Academy staff” (exhibit A1 pp 74-75). Both issues were raised in the context of a budget deficit for the respondent and the 

need for expenditure control. 

73 It was the appellant’s testimony that she did not order meals for all Academy staff, so that they could all have lunch. She said 

she ordered the extra 20 meals in order that there would be sufficient food for those attending training courses at the Academy. 

On the same day of Mr Robinson’s email, the appellant replied. The appellant’s response was as follows: 

The 20 meals per day @ $7.00 each from the Academy staff budget it [sic] is to ensure that we have enough food to cater 

for all those attending scheduled events.  Even then we sometimes don't have enough, although thankfully this doesn't 

occur often anymore now we do this.  The funds are kept in the Academy staff budget line because it is too difficult to 

spread it across the programs. 

74 The appellant said this was the reason for ordering the additional meals. The Tang Memo was not relevant to this reason. 

Furthermore, the appellant testified that if the extra meals were ordered for Academy staff, given the then staff numbers, which 

were about 68, 20 extra meals would not cover the number required. Accordingly, the appellant considered that she responded 

to Mr Robinson’s email truthfully and correctly. Mr Robinson confirmed that he sent the email to the appellant on 31 January 

2014 and he received a reply from the appellant on the same day. Otherwise, Mr Robinson gave no direct evidence about the 

meals issue. 

75 The only other evidence relied on in respect of this issue, were passages of a witness statement from Ms Sait, given to the 

investigators, where she stated that the additional meals purchased from Boronia were for Academy staff. Ms Sait went on to 

allege in her witness statement, that the ordering of these additional meals, initially 15 and then increased to 20 per day, were 

not recorded on the Academy’s “stock item request form”. This was done allegedly following a discussion between Ms Sait 

and the appellant to this effect. Ms Sait stated in her witness statement that “staff who work at the Academy are not entitled to 

free meals”. None of these assertions were supported by oral testimony from Ms Sait. 

76 There are difficulties in relation to the respondent’s conclusions as to this allegation.  A premise underlying the complaint 

against the appellant was that she engaged in the misleading communication to Mr Robinson, to disguise the true purpose of 

ordering additional meals from Boronia. This theme was reflected in Ms Sait’s witness statement, in relation to her assertion 

that Academy staff were not entitled to receive meals and, that there had been some form of covering up of the real reason for 

these additional purchases. This was of course, fundamentally wrong. Ms Sait’s assertion in relation to entitlement to meals, 

was directly inconsistent with the Tang Memo, which as the Business Manager of the Academy, one would have thought 

Ms Sait would be aware. That is, staff of the Academy were entitled to meals. Had the appellant ordered meals for Academy 

staff, this would have been entirely consistent with Ms Tang’s prior approval. 

77 However, the appellant’s evidence, which was the only direct oral evidence before the Appeal Board, was that she did not do 

this and on the contrary, only enabled staff access to lunch when training courses were held, after the trainees had finished their 

lunch. The appellant said that she put in place procedures to limit this access and ordered more meals to ensure that there was 

sufficient food for trainees attending courses. 

78 Furthermore, as a matter of logic and common sense, given the evidence of the appellant and Ms Tang that the appellant was 

aware of the Tang Memo, there could be no purpose and nothing to be gained, by attempting to disguise a practice which had 

the approval of a Deputy Commissioner of the respondent. In any event, the only direct oral testimony as to the reason for the 

purchase of the additional meals, was from the appellant. The respondent has not established on the evidence on the balance of 

probabilities, that the appellant purchased additional meals for Academy staff. 

79 We therefore conclude that this allegation has not been made out. 

Allegation Three – In January 2014, you committed a breach of discipline when you contravened the Code, ‘Personal 

Behaviour’.  You did this by facilitating the purchase of new curtains for the Academy’s hall at a cost of $6,710.  This purchase 

breached a directive given to you by Assistant Commissioner Adrian Robinson on 21 January 2014, stating that all expenditures 

after 21 January 2014, must be authorised by him. 

80 The Academy has a hall which is used for various purposes, including swearing-in ceremonies for new prison officers. Large 

curtains are fitted to one end of the hall which are used as a backdrop. The curtains are approximately 23.5 metres long and 

4 metres high. They were originally made by prisoners at Bandyup Women’s Prison. 

81 The appellant testified that by 2013, the curtains were old and moth-eaten. There were also some maintenance problems in 

looking after them. As Bandyup Women’s Prison no longer did textile work and no one else was able to undertake repairs on 

the curtains, the appellant testified that she asked the then Site Co-Ordinator Ms Chu she thought in about April or May 2013, 

to make enquiries as to the cost of replacing the curtains. Responses to this enquiry led to an estimated replacement cost of 

about $12,000. This amount was then put in the Academy budget for 2013-14. 

82 The appellant testified that once into the 2013-14 financial year, she requested the Site Co-ordinator to get three quotes for the 

replacement of the hall curtains.  Quotes were obtained from Vista, Curtain World and Specialty Curtains in about August or 

September 2013. The appellant asked the Site Co-ordinator to negotiate better prices. She said she then further chased the 

matter up with the Site Co-ordinator who was then Ms Kelly, in about December 2013.  A revised quote from Vista was 

obtained in the sum of $6,710. The appellant spoke to Ms Sait in the first week of January 2014 and told her to put the curtain 
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replacement project on the agenda for the next site meeting. This was held about every fortnight, and involved the management 

staff of the Academy. 

83 A site meeting was duly held on 15 January 2014. These meetings were formally minuted. Ms Sait chaired the meeting and 

both the appellant and Ms Kelly were present. Exhibit A1 at pp 170-175, was a copy of the minutes for the meeting of 

15 January 2014.  At par 2(c) on p 172 appears the following entry: 

c) The Hall curtains - a decision has already been made to replace them, we have quotes and a supplier has been chosen.  

The curtains keep coming unhooked and they do not cover the areas we need covered, we are getting those replaced.  

The curtains have been repaired a couple of times and cannot be repaired again. 

84 At the end of the meeting minutes there is a list of “outstanding actions”. One of them recorded the decision to go ahead with 

the replacement of the hall curtains (exhibit A1 p 177).  The note recorded this item as “in progress” and that Ms Kelly would 

“follow up ordering them”. From this, the appellant understood that Ms Kelly would progress the matter with Ms Sait, as the 

responsible manager. 

85 The next relevant event was a regular senior managers’ meeting on 21 January 2014, which was held approximately each 

month to six weeks. In attendance were generally those managers in the People and Organisational Development Division 

(POD) and included the Academy. The appellant identified those present as herself, Mr Robinson, Ms Lowicki the Executive 

Officer to the Assistant Commissioner, Ms Skowron the Manager of DCS Recruiting, Ms Meyn the Business Finance 

Manager, Mr Cinquina the Manager of Industrial Relations, Mr Larkin from human resources and a couple of other attendees. 

The appellant testified that Mr Robinson led the meeting and spoke of the respondent’s overall budget deficit of $24 million 

and the need to identify savings. She said he mentioned that money had to be recovered from the POD Division and the 

Academy and returned to the respondent’s budget. In the case of the Academy specifically, the appellant thought the amount 

involved was about $2 million. 

86 In response to these matters being raised at the meeting, the appellant testified that she raised the issue of expenditure already 

committed e.g. for training etc. The appellant gave some examples of courses scheduled for 2014 and committed to.  These 

included a prison officer training course to commence in February 2014 at a cost of about $575,000. The appellant said that she 

asked at the meeting whether items in the budget and committed to already, could go ahead. 

87 At that point, Ms Skowron’s evidence was that she also raised similar issues in relation to her area. It was the appellant’s 

testimony that Mr Robinson responded to the effect that “those things could go ahead but anything coming down the track later 

… we’d have to get approval for”: 82T. In her testimony, Ms Skowron recalled those persons in attendance at the meeting. She 

said that most of the detail on the financial matters discussed came from Ms Meyn.  Ms Meyn had a document setting out the 

budget and where savings were to be made from the POD.  Ms Skowron recalled Mr Robinson commenting on the need for 

careful control of expenditure. She further recalled the appellant raising the issues of training courses etc. at the Academy, 

which had already been committed to, which as noted above, she did too. 

88 Ms Skowron said this took place as part of the general discussion in the meeting. Her evidence was that in this general 

discussion “it was actually determined that those pre-identified training activities could actually … carry on because they 

actually had prior approval”: 558T. Ms Skowron noted that Ms Lowicki took minutes of the meeting. When Ms Skowron was 

shown a copy of a document, she identified it as the minutes of the managers’ meeting on 21 January 2014 (exhibit A1 pp 33-

36). When her attention was drawn to the bottom of an item in the minutes headed “Budget Updates” (exhibit A1 p 34) 

Ms Skowron testified that this was “basically what had been decided”: 560T. 

89 Mr Robinson’s evidence was that he did not have a clear recollection of what was said at the meeting on 21 January 2014.  

However, he said he did raise the issue of the need to reduce costs and that there be a freeze on spending.  He considered that 

he would have told those in attendance at the meeting words to the effect of “no spending for non-essential items”: 589T. 

Mr Robinson did not have a recollection of either the appellant or Ms Skowron raising the issue of expenditure already 

committed to. He did not consider that he would have told the appellant and Ms Skowron that such committed expenditure 

could proceed. 

90 After the meeting finished, the appellant said she returned to the Academy. She spoke to Ms Kelly and requested that she 

create a “pending” file, to identify work or projects that could lead to savings. We pause to note that Ms Kelly could not 

recollect such a request. The appellant testified that she also spoke to Ms Sait on the same day to see if the order for the hall 

curtains could be cancelled. The appellant testified that she looked at the Vista order document and saw that a 100% cost 

would be incurred for cancellation. Unbeknown to the appellant however, Ms Sait had, prior to 21 January 2014, and indeed on 

15 January 2014, the day of the site meeting, told Ms Kelly not to proceed with the Vista order. The appellant said she also 

spoke with Ms Sait and Mr Cattai together about savings that might be identified. Despite the approval to proceed with the 

order from the 15 January 2014 site meeting, it appears Ms Sait only directed Ms Kelly to proceed, as it turned out, on the 

morning of 21 January 2014, the day of the managers’ meeting (exhibit A1 p 60). 

91 The uncontested evidence was that the appellant was not aware of any of this until after she had responded to the 2014 

investigation and the proposed penalty letter in early 2015. The appellant was not aware of Ms Kelly’s email to Vista of 

23 January 2014, confirming the Academy would go ahead with the order, in accordance with the revised quote from Vista, 

dated 13 December 2013 (exhibit A1 p 61). The appellant’s evidence was that she was not told by Ms Kelly of her response to 

Vista on 23 January 2014. 

92 After the 21 January 2014 managers’ meeting had finished but on the same day, the appellant testified that she received an 

email from Ms Smith, with an attached memorandum from Mr Robinson. The memorandum from Mr Robinson (exhibit A1 

pp 738-739), referred to the managers’ meeting earlier that day, the poor budget position of the respondent and the need for the 

division to identify some $3,950,600 in savings. The memorandum further referred to, amongst other items, a “Non-Essential 

Expenditure Freeze”. The third last paragraph of the memorandum said: 
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Please be reminded that no officer has the delegation to spend or commit expenditure without my pre-approval. 

93 Furthermore, the last paragraph of the email from Ms Smith, to the managers present at the 21 January 2014 meeting, said as 

follows (exhibit A1 p 741): 

As advised by Adrian at the meeting, a request/approval to either, commit to expenditure or to advise of expenditure the 

Division has already committed to should be detailed in a formal memorandum for the AC POD and Commissioner to 

consider. 

94 The appellant’s evidence was that it was this email that prompted her to ask both Ms Sait and Ms Kelly to begin preparing a 

memorandum in relation to the purchase of the hall curtains. 

95 It was common ground that the usual process at the managers’ meetings was for minutes to be taken and distributed to 

attendees later. The person responsible in this case was Ms Lowicki. Ms Lowicki outlined the process of minute taking for 

managers’ meetings. She took notes in long hand during the meeting and then typed those up later. A copy of Ms Lowicki’s 

notebook extract for the meeting was exhibit A1 pp 742-747. Ms Lowicki said that sometimes after the meeting people may 

seek changes to add or remove items. Ms Lowicki testified that normally she would type the minutes very soon after the 

meeting, the next day or so. Once prepared, she would give a copy of the typed meeting minutes to Mr Robinson to review. In 

relation to the 21 January 2014 meeting, Ms Lowicki recalled there was discussion of finances. 

96 When Ms Lowicki was taken to her notes at the meeting, she agreed the handwritten notes were generally more accurate. She 

testified that not all the content of her handwritten notes was transcribed into the final typed version of the minutes. 

Ms Lowicki was taken to both her handwritten notes and typed minutes (exhibit A1 pp 750-753) and the reference to “all 

expenditure must be pre-approved”. Ms Lowicki agreed that this was not in the handwritten notes recording what was said: 

891T. Ms Lowicki’s evidence was that as the note-taker, she had to focus carefully on what was said in the meeting. She said 

from the discussions on the day, that she understood that “all expenses incurred had to be made known. Any from then on had 

to be approved”: 890T. Ms Lowicki also testified that she did recall Mr Robinson saying words to the effect that whatever had 

been proposed and agreed to could go ahead: 900T. 

97 In relation to the change to the minutes of the meeting, Ms Lowicki testified that she received a telephone call from the 

appellant the day after the meeting, to say that the draft minutes had missed something out. Ms Lowicki did not recall the detail 

of the conversation with the appellant. Drafts of the changes requested by the appellant were sent to her.  Ms Lowicki said that 

she had a “couple of goes” at the wording. A copy of the final typed meeting minutes, with the changes requested by the 

appellant, with a covering email from Ms Lowicki, were exhibit A1 pp 765-768. The addition referred to the appellant’s 

evidence that Mr Robinson said in the meeting words in the following terms: 

Deb Harvey asked if expenditure that was approved and committed and had budget allocated could go ahead.  Adrian 

Robinson agreed that any currently approved/committed expenses could go ahead as planned. 

98 Ms Lowicki also made a change to the handwritten notes of the meeting and noted the request made by the appellant for the 

change.  Ms Lowicki raised the proposed change to the minutes with Ms Smith who told her to put it to the next meeting in 

February 2014. Ms Lowicki did so and said that the amendment to the minutes was agreed by those attending the February 

meeting. She further said that no one present from the earlier January meeting raised any objections. Mr Robinson was not 

present at the February meeting, as there had been management changes.  Ms Lowicki did not consider the change requested 

by the appellant to be at odds with what she understood to be the outcome of the meeting on 21 January 2014. 

99 As with many aspects of these appeals, resolution of this allegation involves a conflict on the evidence. We found Ms Lowicki 

to be an impressive witness. It was her job at the meetings to listen carefully and take accurate notes. Whilst she was called as 

a witness by the respondent, in our view she did not give any impression of being in “either camp”. There was no obvious 

reason for Ms Lowicki to have any bias or predilection to either party. Her evidence was that the best record of the events was 

in her handwritten notes. She accepted however that in saying so, she did not record everything. There were some omissions 

from the typed notes of more miscellaneous matters. Ms Lowicki also accepted that what the appellant requested be included 

in the meeting minutes, was consistent with what her recollection of the general discussion was, on that occasion. 

100 In the case of any conflict between the versions of events given by either the appellant or Mr Robinson and Ms Lowicki, we 

prefer Ms Lowicki. In stating this, we do not suggest that either the appellant or Mr Robinson are not to be believed.  In the 

case of Mr Robinson, he was not able to recall what he said at the meeting on 21 January 2014 as to expenditure. His 

recollection, in giving his evidence, was plainly prompted by documents shown to him. 

101 Despite some criticisms advanced by the respondent, we also found Ms Skowron to be a credible witness. She gave cogent 

evidence as to the matters raised and discussed at the meeting on 21 January 2014 and that both her and the appellant did raise 

the issue of recruitment and training costs already committed to. This evidence was consistent with the handwritten notes of 

the meeting taken by Ms Lowicki and the oral evidence of the appellant in relation to these matters. This evidence also 

confirmed the general thrust of the record of the meeting in the revised minutes as being what was discussed (exhibit A1 

pp 34).  As a senior officer of the respondent, we have no reason to doubt the tenor of Ms Skowron’s testimony. Whilst 

Ms Skowron suffered a personal loss in the 12 months prior to the hearing, we do not consider that impacted on the veracity of 

her evidence as to the events on or around 21 January 2014. 

102 Given Mr Robinson’s lack of recollection as to the matters discussed in the meeting on 21 January 2014, we also consider that 

the best guide as to what he said at or about the time was contained in his witness statement given to the investigator 

Mr Milward, on 12 March 2014, which was only some weeks after the managers’ meeting in January. Mr Robinson himself 

accepted in cross-examination, that his memory of the events was much fresher at that time, as opposed to the time he prepared 

his witness statement for these proceedings and his oral testimony. In his witness statement prepared for Mr Milward in the 

first investigation, Mr Robinson stated, when referring to the meeting of 21 January 2014, “during the meeting an update on 

the Department’s financial deficit was discussed and I gave an instruction that all expenses from that point forward needed to 
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be approved by myself”. Mr Robinson referred to his memorandum to all managers distributed on the same day of the meeting. 

He disputed the addition to the meeting minutes for 21 January 2014, proposed by the appellant (exhibit A1 pp 793-795). 

103 Mr Robinson agreed that if an expense such as the hall curtains had been agreed, committed to and a “contract was in place” it 

would be alright to proceed.  If money had been put aside and expenditure approved, but no contract was in place, 

Mr Robinson said he would need to know about it to decide whether the expenditure could go ahead or not: 1030T. 

Mr Robinson also accepted that what he said in his witness statement to Mr Milward (exhibit A1 pp 793) regarding expenses 

incurred from the time of the meeting moving forward needing to be approved by him, reflected what he told those present at 

the meeting on 21 January 2014: 1028T. 

104 There were inconsistencies in relation to the contentions advanced by the respondent and the evidence of Mr Robinson. Whilst 

the respondent contended that there was, in effect, a “freeze” on all expenditure and no officer had authority to commit to 

expenses without the approval of Mr Robinson, that was not the tenor of Mr Robinson’s testimony. He reaffirmed in his 

evidence, the content of his witness statement that the “freeze” on expenditure referred to that incurred after 21 January 2014, 

which was reflected in the testimony of the appellant, Ms Skowron and Ms Lowicki. Consideration must also be given of 

course, to Mr Robinson’s memorandum to the managers, following the meeting, referred to above. However, this must also be 

seen in the context of what was discussed and agreed at the meeting, earlier that day. 

105 The preparation of a memorandum at the direction of the appellant, in relation to the purchase of the hall curtains, was 

consistent with what was set out in the email from Ms Smith of 21 January 2014, distributing Mr Robinson’s memorandum 

(exhibit A1 pp 740-741). This is despite the need for written verification of expenditure committed to, not seemingly having 

been discussed in the meeting on 21 January 2014. Mr Robinson was also not able to recall both the appellant and Ms Skowron 

raising commitments made by them, during the meeting. In the context of the training obligations of the Academy, and 

recruitment commitments of the respondent, this would be a very natural issue to raise. In our view, the raising of such matters 

would be plausible and a matter of common sense. 

106 A further issue arises in relation to Ms Sait’s role in relation to the hall curtains issue. The respondent contended that the 

appellant’s version of events was not credible because it was open to Ms Sait to inform the appellant on 21 January 2014, when 

the appellant said she spoke to Ms Sait, that the order for the curtains had not been placed at that time.  As noted above, 

Ms Sait did not tell the appellant she had directed Ms Kelly to not proceed with the Vista order after the approval and direction 

to do so, on 15 January 2014. This was due to the apparent difference of opinion between Ms Sait and the appellant, as to 

whether such matters should be classified as an “asset” or as “refurbishment”, for accounting purposes. Despite this, Ms Sait 

was not able to explain why she worded item 2, dealing with the hall curtain purchase, the way that she did in an email to 

Ms Kelly on 21 January 2014 at 11:27AM, which was in the following terms (exhibit A1 pp 60): 

2.  Curtains - Deb has decided to go with the Kresta quote due to the quality of the fabric being better quality to last 

longer and not fade with sun etc.  Please check out deposit arrangements etc with Sales Rep. 

107 The decision had already been taken on 15 January 2014 to proceed with the hall curtains purchase, so there was no need for 

any further “decision” at all.  As noted, the appellant was never made aware that Ms Sait had not complied with her direction 

to proceed with the hall curtain purchase. The appellant naturally assumed the matter was progressing. Ms Sait suggested that 

she may have worded the item 2 above because of her prior instruction to Ms Kelly to hold off on the order. 

108 Having regard to the evidence, in our view, it was reasonable for the appellant to reach the view, at the time of the meeting on 

21 January 2014, that in the context of the budget restraint, expenditure approved and committed to up to that time, could 

proceed. This was subject to any such expenditure being identified in writing to Mr Robinson and Mr McMahon. This was the 

process commenced by the appellant in the preparation of the memorandum to Mr Robinson. 

109 We are not satisfied on balance that this allegation has been made out. 

Allegation Four – On 3 February 2014, you committed a breach of discipline when you contravened the Code, ‘Record Keeping 

and Use of Information’.  You did this by dating a verbal quotation form the 21 January 2014, when you actually signed it on 

the 3 February 2014 

110 As to this allegation, both the 2014 and 2015 investigation reports concluded that the VQF and AAF (relevant to the 2015 

allegations) as exhibits 1 and 26 in the respective reports, were created on 30 January 2014. The conclusions reached by the 

investigator were not in any way qualified or expressed conditionally. The investigator concluded from the “metadata”, that 

exhibits 1 and 26 established that the creation date was 30 January 2014. This evidence fortified the investigator’s conclusion 

that the VQF and AAF forms could not have been signed on 21 January 2014, as alleged by the appellant. 

111 Before considering the evidence of those directly involved in this allegation, they being the appellant, Ms Kelly and Ms Sait, 

we will first consider the expert evidence led by the appellant in relation to the metadata material and the conclusions reached 

by the respondent based upon it. 

112 Professor Valli is the Professor of Digital Forensics at Edith Cowan University and is the Director of the ECU Security 

Research Institute. Professor Valli has a Doctorate in Information Technology. As well as his academic position, Professor 

Valli undertakes cyber security work, assists Interpol and works with several external bodies and law enforcement agencies. 

Professor Valli developed the ECU course for the Masters of Digital Forensics degree.  Professor Valli is engaged in research 

and investigations in relation to information technology metadata. He has written papers on information technology file 

systems and digital forensics. The Professor is clearly an expert in this field. 

113 The appellant’s solicitors wrote to Professor Valli on 10 June 2016 and requested his opinion on the issue of the creation date 

of the VQF and AAF as not being earlier than 30 January 2014, as contended by the respondent, and not on 21 January 2104, 

as contended by the appellant.  Related questions were asked as to the plausibility of the appellant’s explanation for the signing 

of the documents on 21 January 2014 and what evidence would verify the appellant’s explanation.  Professor Valli was 

provided the documents relevant to these issues. A copy of the Turner Freeman letter to Professor Valli was exhibit A4. 
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114 It was Professor Valli’s overall professional opinion, in relation to the contention of the respondent to the effect that the VQF 

and AAF documents were created on 30 January 2014, that no forensic support for this conclusion could be drawn. 

115 Professor Valli was taken to exhibit 26 in the 2014 investigation report (exhibit A1 p 772-773). This is a “screenshot” of the 

metadata and the copy of the VQF. He outlined the steps necessary to forensically examine such a document and its 

information technology properties, to accurately identify its creation date. From what he understood to be the facts in this case, 

which were not controversial, none of these steps were taken by the respondent. Professor Valli testified that the dates 

presented in the documents such as the screenshot at p 772, may be incorrect. None of the dates he reviewed could be verified, 

given the lack of forensic procedures applied. 

116 In addition, Professor Valli was taken to exhibit A3. These two documents were obtained by the appellant from her own search 

of her work computer, under the “Business Services Section”. The first document, a screenshot, contains at the bottom of the 

page a reference to a VQF document prepared by Ms Kelly with a “date created” of 24 January 2014. He was taken to a second 

document, also a screenshot, of “document properties” for the VQF.  In the properties, is revealed a “content created” of 

24 January 2014 and a further “date last saved” of 30 January 2014. From this, it is also noted that the “total editing time” was 

one hour and one minute.  Having considered these materials, Professor Valli expressed the view that this suggested there had 

been some substantial work done to create and edit the document, prior to the apparent dates appearing on it. 

117 As to the 2015 investigation report, Professor Valli was also taken to the AAF (exhibit A1 p 876). He was taken through the 

same analysis as with the VQF document.  Having done so, Professor Valli expressed the opinion in relation to both the VQF 

as exhibit 26 in the 2014 investigation report and the AAF as exhibit 1 in the 2015 investigation report, that neither established 

with any certainty, the creation date of 30 January 2014, as relied on by the respondent in its findings. Furthermore, Professor 

Valli expressed the opinion that exhibit A3, cast both the VQF and AAF documents further into doubt, given that it showed 

that a copy of these documents was made in another folder altogether. 

118 We found Professor Valli to be an impressive witness.  His conclusions in relation to the apparent creation dates of both the 

VQF and AAF documents were emphatic. Without hesitation, we accept his evidence. 

119 The appellant’s evidence as to the VQF was that when she returned from the managers’ meeting on 21 January 2014, she 

spoke to Ms Kelly, as noted above. This was to request Ms Kelly to prepare a pending file to identify budget savings measures. 

The appellant testified that Ms Kelly gave her two forms, the VQF and the AAF. The forms were completed with typed in 

information (exhibit A1 p 62). The appellant signed them. Whilst the VQF at p 62 had Ms Sait’s signature on it, the appellant 

was not sure when Ms Sait signed it. A further signature at the bottom of the form, as “Approving Officer”, was said by the 

appellant to also look like Ms Sait’s. The VQF form set out the three quotes obtained and the justification for the purchase of 

the hall curtains. Both the appellant’s and Ms Sait’s names and signatures were written on the form and dated 21 January 2014. 

The appellant denied that she signed the VQF on a later date and backdated it to 21 January 2014. 

120 Ms Kelly gave evidence that either Ms Sait or the appellant told her that Vista was the preferred supplier for the hall curtains.  

She thought her predecessor, “Renou” started the process. Some quotes were obtained in September to October 2013 and a 

revised quote in December 2013. Whilst Ms Kelly could not recall the site managers’ meeting on 15 January 2014, she was 

aware that this was when the approval was given for the purchase of the new hall curtains to proceed. The meeting minutes, 

which she was taken to in her testimony, recorded the decision to replace the hall curtains. Ms Kelly accepted it was her job to 

go ahead and organise the replacement. As to the issue of Ms Sait telling Ms Kelly not to proceed with the purchase, Ms Kelly 

said that she could not recall this. However, when Ms Kelly was shown Ms Sait’s email to her of 21 January 2014 (exhibit A1 

p 60) at item 2, Ms Kelly accepted that this was consistent with a prior direction from Ms Sait to Ms Kelly to hold off on the 

hall curtain purchase. 

121 The timing of the preparation and signing of the approval documents, in this case the VQF, was the subject of considerable 

evidence from Ms Kelly. She maintained in her evidence in chief, that both the VQF and AAF documents were not prepared 

on 21 January 2014. Ms Kelly said she prepared them within a day or two of the fitter from Vista attending at the Academy to 

do a final check measure for the curtains. Ms Kelly thought this was about the end of January 2014. She thought so because 

she checked the visitor book at the reception for the Academy with an entry of 29 January 2014.  Ms Kelly thought that both 

the VQF and the AAF were done at the same time. She said she typed the information into the forms. Ms Kelly further referred 

to this being done within a few days of the request from Mr Robinson to prepare a memorandum for Mr McMahon regarding 

the justification for the hall curtains purchase. Ms Kelly thought this to be the case because she had all the information in front 

of her (i.e. VQF, AAF forms and quotes etc) when she prepared the memo to Mr McMahon. Ms Kelly generally maintained 

this position as to the timing of the preparation of the VQF and AAF. Ms Kelly did not recall who she gave the completed 

VQF to and did not see it get signed. 

122 However, despite Ms Kelly’s evidence that she prepared the paperwork for the hall curtain purchase after the Vista final 

measure at the end of January 2014, and at about the time of the final invoice for payment, Ms Kelly was not able to explain 

how it was that the AAF (exhibit A1 p 63) had the date of 21 January 2014 typed into the body of the document with her 

signature. As a part of her testimony, Ms Kelly also was taken to the metadata comprising the screenshots of the computer 

folders (exhibit A1 pp 1009-1010). When the apparent creation date of the hall curtains documents of 30 January 2014 was put 

to her, Ms Kelly accepted, consistent with the thrust of the evidence of Professor Valli, that this date may well have been the 

date that the folder was created and the documents in the folder put into it. This was particularly so as some documents in the 

folder were created well before 30 January 2014, and included some of the original quotation documents from late 2013. 

123 As to having both the VQF and AAF documents in front of her when she was preparing the memorandum for Mr McMahon on 

3 February 2014, Ms Kelly seemed to suggest that they helped her prepare the memorandum because she had the paperwork in 

front of her. However, we found this evidence puzzling. It seems to the Appeal Board that given these two documents both 

contained the 21 January 2014 date, as did the purchase order document, we cannot see how Ms Kelly would gain some 
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confirmation of timing because of the time of the Vista final measure at the end of January, when the documents themselves on 

their face, referred to an earlier point in time. 

124 Furthermore, Ms Kelly was asked to and did provide two witness statements to the respondent’s investigator Mr Milward, one 

on 5 May 2014 (exhibit A1 pp 868-870) and the other on 26 June 2014 (exhibit A1 pp 864-867). Despite the dates of the 

witness statements being much closer in time to the relevant events about which Ms Kelly gave evidence in these appeals, 

there were significant inconsistencies. In her witness statement of 5 May 2014, Ms Kelly said that she recalled typing the VQF 

but not when she finished it. She said that she had no recollection of when either the appellant or Ms Sait signed the VQF. 

Ms Kelly also referred to assistance provided by Ms Meyn to check when the document was created, and Ms Kelly concluded 

from what she saw, from the document properties on the computer, that the VQF was “created” on 30 January 2014. However, 

this evidence was at odds with exhibit A3, which showed the VQF with an apparent creation date of 24 January 2014 and with 

Professor Valli’s general evidence about these matters. 

125 Similarly, in her witness statement of 26 June 2014, Ms Kelly said that Ms Meyn also helped her to look at the document 

properties for the AAF document, which again showed a creation date of 30 January 2014. However, as noted above, Ms Kelly 

then said she could not explain why the AAF bore her signature and typed in date of 21 January 2014, if the creation date was 

some days later. 

126 Ms Sait gave evidence as to the VQF process for the hall curtain purchase.  Ms Sait testified that she instructed Ms Kelly to go 

ahead and prepare the VQF and AAF.  After the documents were prepared, Ms Sait testified that some changes were made to 

the VQF document in the middle part of it in relation to the justification.  Ms Sait seemed to suggest in her evidence, that there 

were several versions of the VQF document.  It was also Ms Sait’s testimony that the VQF was signed on the Monday morning 

that Ms Meyn came to the Academy to collect the memorandum for Mr Robinson, which would have been 3 February 2014.  

Ms Sait said she only saw the VQF and not the AAF document. 

127 As to the 21 January 2014 date on the VQF, it was Ms Sait’s testimony that despite her witness statement of 6 March 2014 to 

the investigator giving the impression that the signing date of 21 January 2014 was urged by the appellant, and the appellant 

placed Ms Sait under some pressure, it was Ms Sait who proposed the earlier date. This was because this was the date of 

Ms Kelly’s email to Vista to proceed with the hall curtain purchase. There were three signatures on the form.  Ms Sait said that 

she signed it first. Whilst it was not clear when it occurred, Ms Sait said she put a “sticky note” on the VQF form to refer to the 

justification of the signing date of 21 January 2014. Ms Sait said that she then went to a meeting. In the half hour gap between 

her going to a meeting and her return, she said this was when the appellant signed the form. There was no other evidence to 

support this. Ms Sait said that she then signed the form again as the “Approving Officer” and this was the third signature on the 

form and the second one of hers.  Ms Sait said that Ms Kelly was present when this happened. The appellant was too as she 

had come into the office and there was some discussion about who should sign the VQF, as the third signatory. 

128 During her cross-examination, Ms Sait accepted, contrary to her witness statement to the investigator, that she and Ms Kelly 

were not present when the appellant signed the VQF on what Ms Sait was alleged to be 3 February 2014. Ms Sait therefore had 

to accept that when the VQF came back to her for her final signature, as the Approving Officer, the appellant’s signature was 

already on it. 

129 In view of the evidence just referred to, Ms Sait accepted that there were significant inconsistencies between her version of 

events given to the investigator in March 2014 and her testimony in these proceedings. This is despite the witness statement 

she gave to the investigator having been provided within a relatively short time after the events in question. 

130 Ms Sait also referred to the purchase order document for the hall curtains (exhibit A1, p 1002). This document was prepared by 

the Purchasing Officer, Ms Rubie, with a purchase order number (6330-0213-0114) and a typed in date of 21 January 2014. 

The purchase order was signed by Ms Sait as the “Authorised Officer” but there was no date on the document as to when 

Ms Sait signed it. Ms Rubie was not called by the respondent as a witness. 

131 The evidence as to when the VQF was signed by the appellant was significantly conflicting. As to Ms Sait’s testimony 

generally, we have some reservations about it in several respects. Firstly, her statement to the investigator in March 2014 

regarding the authority of staff of the Academy to have lunch time meals, was wrong.  It was surprising that someone in the 

position of a Business Manager would not be aware of the “Tang Memo”, an approval of some years’ standing given by one of 

the respondent’s Deputy Commissioners. Secondly, Ms Sait attempted to portray the insertion of the handwritten date of 

21 January 2014 on the VQF, as being in response to pressure exerted by the appellant on her.  In our view, this was a clear 

attempt to shift any blame for the alleged backdating of the signing of the VQF to the appellant, to place her in a poor light, 

when the clear admission by Ms Sait was that it was in fact she who proposed the date of 21 January 2014 for the signing of 

the VQF. Thirdly, the oral evidence of Ms Sait in relation to this issue, was directly inconsistent with her witness statement to 

the investigator, regarding the presence of the appellant when the VQF was signed by the appellant. 

132 Ms Sait’s oral evidence as to various later versions of the VQF being prepared by Ms Kelly, one seemingly as late as 

3 February 2014, was at odds with the evidence of the metadata. None of this evidence supported the conclusion of a “final” 

version of the VQF being produced on or around 3 February 2014 (see exhibit A1 pp 1009-1010 and exhibit A3). As pointed 

out by the appellant, this assertion was also inconsistent with Ms Sait’s witness statement to the investigator of March 2014, 

which referred to the VQF being brought to her by Ms Kelly on 29 January 2014. There was also no mention of a further and 

final version of the VQF on or about 3 February 2014, by Ms Kelly, at any time. Furthermore, if as Ms Sait maintained in her 

evidence, there were multiple versions of the VQF, it was surprising that no such documents were in evidence in the materials 

before the Appeal Board. 

133 Additionally, both Ms Kelly and Ms Myers testified that Ms Myers helped Ms Kelly with the drafting of the memorandum to 

Mr McMahon regarding the justification for hall curtains. Ms Sait said it was she who gave Ms Kelly some assistance. They all 

cannot be correct. Given both Ms Kelly’s and Ms Myers’ evidence, we prefer the latter to that of Ms Sait. 
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134 These inconsistencies in the testimony of Ms Sait, and the deliberate attempt to shift blame towards the appellant, has caused 

the Appeal Board to approach Ms Sait’s evidence with some caution, unless it is corroborated by other evidence. 

135 We are not persuaded by the respondent’s submissions that the purchase order document (exhibit A1 p 184) contains 

information to confirm Ms Kelly and Ms Sait’s version of events as to the preparation and signing of the VQF. This document, 

signed but not dated by Ms Sait, bears a typed date of 21 January 2014 in the body of the document. It was also prepared by 

Ms Rubie, the purchasing officer and not Ms Sait. As already noted, Ms Rubie was not called to give evidence. The submission 

of the respondent was that given that the supplier details (Vista) had not been provided to it prior to 24 January 2014, in the 

form of the purchase order, then this supported the respondent’s position as to the date of the signing of the VQF. 

136 There are problems with this contention. As noted, Ms Rubie was not called and therefore it was not able to be established 

when the purchase order document was prepared. This was not apparent on its face, although the only date that it did bear, 

21 January 2014, was consistent with the appellant’s contentions. Secondly, the respondent contended that the supplier details 

for Vista, such as the full name of the business, address and telephone contact details etc, were not provided to the respondent 

until the 24 January 2014 email from Ms Ball (exhibit A1 pp 881-887). However, when one examines the original quotes from 

Vista, (exhibit A1 p 1016; pp 1018-1019; pp 1022-1023) and the attached emails from Ms Ball, there was sufficient 

information from those documents available to include in the purchase order document. 

137 As to the evidence of Ms Kelly generally, as noted already, there were significant inconsistencies between her version of the 

events as contained in her witness statements to the investigator (exhibit A1 pp 868-870), and her oral evidence. In her witness 

statement dated 5 May 2014, a relatively short time after the events of January 2014, Ms Kelly did recall preparing the VQF 

form but not when she finished it. She had no recollection of when the VQF was signed either by the appellant or by Ms Sait. 

Importantly, we note also that Ms Kelly referred to being assisted by Ms Meyn to look at the document history.  It was not 

clear on Ms Kelly’s evidence whether she was shown a copy of a print out or viewed the documents on a computer. From this, 

Ms Kelly concluded in her witness statement that this “established” that the VQF was created on 30 January 2014. Also, in her 

oral testimony, Ms Kelly confirmed that this assisted her in including in the 3 February 2014 memorandum she prepared to 

Mr McMahon, that both the VQF and the AAF were created after the visit to the Academy by the Vista fitter. 

138 We consider that Ms Kelly in the hearing, attempted to give the best evidence that she could as to the events of January and 

February 2014. It was clear however, that her memory had been substantially impacted by the passage of time. Ms Kelly 

retired from the respondent not long after the events in question. From many of Ms Kelly’s responses both in evidence in chief 

and cross-examination, she had little independent recollection of the events. It was striking that in her witness statement to 

Mr Milward of May 2014 Ms Kelly was not able to recall the detail of when the VQF was completed, quite close in time to the 

events in question. Yet, over three years later when giving evidence in these appeals, Ms Kelly seemed to recall that she 

prepared both the VQF and AAF documents at the same time, after the fitter came to the Academy at about the end of January 

2014, for the final measure. We cannot in these circumstances, discount the possibility that the experience of sitting with 

Ms Meyn to look at the document properties and history for the hall curtain material, referred to in her witness statement to the 

investigator, may not have at least subconsciously, influenced Ms Kelly’s view of the timing of the preparation of these 

documents. This is particularly so, given that Ms Kelly had no independent recollection of these matters as far back as May 

2014. 

139 This is also particularly the case, when Ms Kelly accepted in her cross-examination, when taken to the metadata, that the date 

of 30 January 2014, referred to in her witness statement to the investigator, may well have been when she created a folder for 

the hall curtain documents and put all the relevant documents into it. Given her lack of independent recollection of these 

events, and the earlier statements given to the investigator, in the context of the evidence as to the metadata from Professor 

Valli, we are not able to reliably conclude from her evidence, that the VQF was prepared at the end of January or even a little 

later, as contended by Ms Kelly. 

140 The position is that the available documentary evidence, in the form of the purchase order, the VQF and the AAF, documents 

prepared by persons other than the appellant, all contained a reference to the date of 21 January 2014. That is, leaving aside the 

conflicts on the evidence between the appellant, Ms Kelly and Ms Sait, and there was a considerable amount of it, and indeed 

the internal inconsistencies in the evidence of Ms Sait and Ms Kelly, the common reference documents themselves are more 

consistent with the appellant’s version of the events than anything else. 

141 Furthermore, neither Ms Sait nor Ms Kelly gave any evidence in the appeals that they saw the appellant sign the VQF. Taken 

with the dates on the documents in evidence, the metadata in the form of exhibit A3, which was the VQF screenshot document 

with the creation date of 24 January 2014, whilst not establishing the date when the appellant signed the VQF, is, on balance, 

more consistent with the appellant’s version of the events than either the evidence of Ms Sait or Ms Kelly.  We also note the 

evidence of Professor Valli in relation to exhibit A3. His evidence was that this document, from what was before him, showed 

that it had been edited. The total editing time of an hour plus, led to an inference that work done on the document to create or 

edit it, was prior to the apparent date of 24 January 2014. This further calls into question the respondent’s case that the VQF 

was created much later than exhibit A3 suggests. 

142 We are therefore not satisfied the allegation that the appellant signed the VQF on 3 February 2014 and backdated it to 

21 January 2014, has been made out. 

Allegation Five – on February 2014, you committed a breach of discipline when you contravened the Code, ‘Fraudulent 

Corrupt and Inappropriate Behaviour’.  You did this by making a false entry on the minutes for a meeting held on 21  January 

2014, where you stated that Assistant Commissioner Adrian Robinson agreed that currently approved / committed expenses 

could go ahead as planned. 

143 A summary of the evidence regarding the minutes of the meeting on 21 January 2014 is outlined in pars 95 to 98 above. 
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144 The appellant testified that upon receiving a copy of the draft minutes of the meeting by email from Ms Lowicki, she followed 

the correct process for amending minutes, and telephoned Ms Lowicki to inform her that they did not contain a reference to 

Mr Robinson’s statement that currently approved/committed expenses could proceed as planned. Both the appellant and 

Ms Lowicki gave evidence that they then communicated back and forth regarding the wording of the proposed amendment to 

the minutes. Ms Lowicki testified that she added the proposed wording to her original handwritten notes, with the notation 

“added by Deb Harvey 25/2/14”. A copy of Ms Lowicki’s handwritten notes and the final minutes, as amended, are exhibit A1 

pp 742-753. 

145 Ms Lowicki testified that when she took the draft minutes to Ms Smith to ask how she should handle the amendment, she was 

told not to insert it into the typed minutes, but rather wait until they had been discussed at the next meeting. 

146 The appellant gave evidence that at the next senior managers’ meeting on 26 February 2014, she verbally moved for an 

amendment to the minutes of the previous meeting. The amendment was approved by all those present, including eight 

employees who also attended the meeting on 21 January 2014, without demur. Ms Lowicki also confirmed in her evidence that 

no one objected to the proposed amendment. She also said it reflected her understanding of what had been agreed; that 

expenditure proposed and committed to could go ahead. Ms Skowron also testified that it was determined during the meeting 

on 21 January 2014, that those pre-identified training activities could carry on as they had prior approval. 

147 Ms Lowicki testified that what appears in the final amendment to the minute, is what those at the meeting on 26 February 2014 

agreed should be inserted into the minutes of 21 January 2014. She gave evidence that the appellant never had access to, nor 

made any alteration to, the handwritten or typed minutes. 

148 Mr Robinson’s evidence was that he did not recall the appellant or Ms Skowron raising the issue of funds that had already been 

committed for training or recruiting purposes. He stated that the final amendment to the minute is incorrect. He confirmed 

there was to be no expenditure, and if there were any changes to that or anything people wanted to know, the usual process was 

to seek prior approval before action. The respondent contended that rather than seeking to clarify the effect of the spending 

freeze with Mr Robinson, the appellant sought the minutes of the meeting to be amended, to give the impression that the 

purchase of the curtains was exempt from the expenditure freeze. 

149 The appellant noted the allegation against her is that she “made a false entry on the minutes”, and not that she sought an 

amendment to the minutes which she knew to be false. The appellant contended there is no evidence that the appellant made an 

entry on the minutes of the meeting, handwritten or typed. The fact that she proposed an amendment to reflect what she 

believed was said by Mr Robinson at the meeting, and that amendment was passed in a proper manner by those attending the 

next meeting, does not constitute a breach of discipline simply because Mr Robinson says the amendment does not reflect what 

was said. Further, the appellant noted that Mr Robinson never had the approved minutes rectified through the processes 

available to him. 

150 As to the first point just made, we consider that taken in context, despite its literal meaning, the thrust of the allegation against 

the appellant was that she caused an amendment to be made to the minutes of the meeting on 21 January 2014 that she knew to 

be false. 

151 We refer to our conclusions on the evidence in relation to Allegation Three above, and our view that it was reasonable for the 

appellant to form the view that she did, arising from the meeting.  In light of those findings and conclusions, the contention that 

the appellant caused an amendment to be made to the minutes of the meeting of 21 January 2014 that she knew to be false, 

cannot be sustained. 

Allegation Six – On or about 14 April 2014, you committed a breach of discipline when you contravened the Department of 

Corrective Services Code of Conduct 2011 “Record Keeping and Use of Information”.  You did this by apparently altering the 

contents of an untitled memorandum purportedly written by Ms Helen Kelly, and dated 8 April 2014.  Specifically you: 

(a) inserted details into the memorandum to incorrectly include a 1 hour timeframe given by Assistant Commissioner 

Adrian Robinson for the completion of a previous memorandum when that was not the case; and 

(b) included information to the effect that a “verbal quote form” was apparently signed on 21 January 2014, when in fact it 

was signed on or around 3 February 2014. 

152 Given our conclusion as to Allegation Four above concerning the VQF, part (b) of this allegation cannot be sustained. That 

leaves par (a) to be dealt with. 

153 The appellant testified that not long after she received the letter dated 1 April 2014 with the allegations against her, she began 

collating relevant material on advice from the CSA. While doing so, she noticed that one of the dates in the memorandum 

dated 3 February 2014 was incorrect, as it did not match up with the email from Vista on 13 December 2013 containing the 

second quote. The appellant said she told Ms Kelly that she thought the date in the memorandum was wrong, and Ms Kelly 

confirmed the date was incorrect, and noted there were several other errors contained in the memorandum. The appellant 

testified that she sought Mr Cattai’s advice, and was told to prepare a further memorandum rectifying the errors. In a statement 

dated 24 September 2014, Mr Cattai confirmed the appellant sought his guidance as to how the inaccuracy should be corrected 

for record purposes. He said he suggested another supporting memorandum be prepared, referring to the original 

memorandum, detailing the errors and subsequently the correct information. 

154 The appellant on 8 April 2014, asked Ms Kelly to prepare another memorandum correcting the errors contained in the original. 

She asked Ms Kelly to include the one hour timeframe given by Mr Robinson, because she did not want Ms Kelly to be 

considered at fault for the errors. The appellant gave evidence that she subsequently obtained copies of the email 

correspondence from Mr Robinson to check what the timeframe was. When the appellant asked Ms Myers for the TRIM 

number of the original memorandum, she was informed that the Commissioner never received the memorandum because it had 

been given to the Chief Financial Officer, Mr Kessaris. In the meantime, the appellant said she received an email from 

Ms Kelly containing a copy of the draft memorandum. The appellant testified that she decided the memorandum dated 8 April 
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2014 could not be used because the person reading it would have no reference for what the errors referred to.  Accordingly, she 

left the email and draft memorandum in her email system and did not do anything with it. 

155 The appellant said she decided the appropriate course was to amend the original memorandum and attach the original 

memorandum to it, so the corrections could be easily identified. She understood Ms Kelly and Ms Myers worked on the 

memorandum together, as the normal practice was that Ms Myers would assist in the preparation of memorandums. The 

appellant testified that the memorandum they prepared was dated 14 April 2014. The appellant said she obtained screen dumps 

of the document data for the memorandum dated 8 April 2014, and the metadata shows that it was “last saved by” Ms Kelly. 

The appellant submitted this suggests she did not alter the memorandum after Ms Kelly saved it. 

156 Ms Kelly testified that sometime after 3 February 2014 she was asked by either the appellant or Ms Myers on the appellant’s 

behalf, to prepare a second memorandum as there were two errors contained in the original memorandum. Ms Kelly said she 

was quite happy to correct the first error, that being the date the second quote was received, as it was simply a typographical 

error. However, Ms Kelly gave evidence that she was not happy about rewording the second last paragraph of the 

memorandum, to indicate that the AAF and VQF were completed before the date on which the fitter from Vista attended the 

Academy. This was because she knew that the information contained in the original memorandum was correct, or as near to 

correct as it could be. Ms Kelly testified that although she did not feel comfortable making the change, she did so because the 

request had come from the Director of the Academy. 

157 Ms Kelly gave evidence that what she typed into the second last paragraph of the memorandum dated 14 April 2014 does not 

accurately reflect the true state of affairs about the process for buying the curtains. Specifically, Ms Kelly testified that the 

sentences “confirmation was given of 21 January 2014 and the requisition and verbal quote forms were completed at this time” 

and “no changes were required to the requisition and verbal quote forms after the fitter attended the Academy on 29 January as 

he identified no changes were required to the installation” were incorrect. 

158 A series of emails passed between Mr Robinson and the appellant between Friday 31 January and 3 February 2014 in relation 

to Academy expenditure on meals for staff, the purchase of hall curtains and the preparation of a memorandum with supporting 

documents (exhibit A1 pp 72-75). In an email from the appellant to Mr Robinson on Monday, 3 February 2014 at 9.31am she 

informed Mr Robinson that Ms Kelly is preparing the memo. Relevantly it read as follows: 

From:   Harvey, Deborah 

To:   Robinson, Adrian 

Sent:   Mon  Feb 03 09:31:34  2014 

Subject: RE: Budget restrictions - reclaiming of unspent budget as at 31/12/13 

Hi Adrian, 

Helen (the Site Coordinator) is preparing the memo. It won't be ready in time for Anna to pick up this morning. I believe 

she's coming down to Boronia between 10 and 10.30 and was going to pick up the paperwork then. Did you want the 

paperwork kept all together or are you ok with Anna picking up the quotes etc and the memo emailed to you later today? 

Regards, 

Deborah 

Director - Corrective Services Academy 

159 Mr Robinson then replied a few minutes later in the following terms: 

From:    Robinson, Adrian 

Sent:    Monday, 3 February 2014  9:34 AM 

To:   Harvey, Deborah 

Subject:  Re: Budget restrictions - reclaiming of unspent budget as at 31/12/13 

Hi Deborah 

Thanks. Can you hand all over to Anna please; I think Anna will wait. 

Cheers - Adrian 

Adrian Robinson 

Assistant Commissioner 

Department of Corrective Services 

160 It was the appellant’s evidence that she understood from Ms Sait that Ms Meyn was going to arrive at the Academy between 

10-10:30am and that Ms Meyn would not be able to stay. The appellant accepted that she did not check this with Ms Meyn. 

She took the view from the time she saw Mr Robinson’s email on the Monday morning and her understanding of Ms Meyn’s 

arrival at the Academy, that there was only about an hour to prepare the memo with the supporting documents. As noted, the 

appellant also testified that she requested Ms Kelly to refer to the one hour timeframe in the memo because the appellant did 

not want someone to think Ms Kelly had made mistakes. 

161 When it was put to him in cross-examination, Mr Robinson agreed he had no reason to doubt what the appellant told him about 

her view of the time available to prepare the memo with the supporting documents.  Further, Mr Robinson accepted from the 

timing of the emails regarding the preparation of the memo and the time of Ms Meyn’s intended arrival at the Academy on the 

Monday morning, that a conclusion that about one hour was available to complete the task, was open. 
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162 The appellant contended there is no evidence that she altered the contents of the memorandum dated 8 April 2014. Ms Kelly 

gave evidence that she was requested to prepare a memorandum to correct mistakes in the original, and the second 

memorandum she prepared was dated 14 April 2014.  The appellant submitted that this alone is sufficient to dispose of the 

allegation. On the other hand, the respondent contended that the evidence of Mr Robinson should be accepted and that his 

emails to the appellant did not refer to any one hour time frame. 

163 The allegation as to par (a) above was, in our view, pedantic, erroneous and we reject it for the following reasons. Firstly, the 

evidence is that the appellant herself made no changes to the memorandum prepared by Ms Kelly, after she saved it. This is 

clear enough from the metadata referred to by the appellant (exhibit A1 pp 209-211; p 817) and the evidence of the appellant in 

relation to it which was not contradicted by any evidence from Ms Kelly on the matter. Secondly, given the timing of 

Mr Robinson’s emails to the appellant and the time of Ms Meyn’s intended arrival at the Academy on 3 February 2014, which 

evidence was again, not contradicted, it was plainly reasonable to assert that in practical terms, there was only about one hour 

to complete the task at hand. To his credit, Mr Robinson conceded as much in his testimony. Finally, in any event, if one did 

want to be pedantic, in the memorandum, Ms Kelly did not say Mr Robinson had given one hour to complete the task. She 

simply said that she had that time to complete the memo, because Ms Meyn was collecting it. 

164 This allegation is not made out. 

PSAB 2 of 2016 

Allegation One - About, or after, 30 January 2014, you committed a breach of discipline by back dating an Asset Acquisition 

Form to 21 January 2014. 

165 We refer to the evidence of Professor Valli and the Appeal Board’s findings, as set out above at pars 112 to 118, in relation to 

Allegation Four in the 2014 appeal. We have also referred to aspects of the evidence in relation to the AAF when dealing with 

the VQF allegation above. We will endeavour to adopt, without unnecessarily repeating, our earlier observations. 

166 The appellant testified that when she went to see Ms Kelly after the senior managers’ meeting on 21 January 2014, Ms Kelly 

presented her with the VQF and the AAF for her to sign in relation to the purchase of the hall curtains. The AAF was dated 21 

January 2014 and contained Ms Kelly’s signature. The appellant said she signed and dated the AAF at Ms Kelly’s desk and 

handed it back to Ms Kelly. 

167 Ms Kelly testified that to the best of her knowledge, the AAF and VQF were prepared on the same day. She thought this was 

on 30 January 2014, when she received a final invoice from Vista after the fitter had attended the Academy.  Ms Kelly’s 

evidence was that she typed all the information into the AAF including the date for her own signature, and signed it before 

giving it to someone. She did not have any further involvement in filling out the form. Ms Kelly could not explain why she 

typed the date of 21 January 2014 as being the date of her signature. She agreed it was possible that the AAF was dated 

21 January 2014 because she did in fact prepare and sign it on that date.  Ms Kelly was also taken to the purchase order 

document dated 21 January 2014 and agreed that it also contained the order number that was typed in the AAF document, was 

for the correct dollar amount and had GST allocated. Ms Kelly did not recall being present when the appellant signed the AAF. 

However, in fairness to Ms Kelly, as noted above, when pressed on the timing of the creation of both the VQF and the AAF, 

she said she did not have an independent recollection of these matters when giving her evidence. 

168 The AAF contains the invoice number Z544152-3 and the purchase order number 6330-0213-0114. Ms Kelly gave evidence 

that the invoice number came from the final tax invoice she received from Vista on 30 January 2014. Under cross-examination 

however, Ms Kelly accepted that the invoice numbers Z544152 and Z544153 first appeared on the quotes she received from 

Vista in September and December 2013, which she had access to. The respondent contended that although the invoice numbers 

appeared on the earlier quotes, the format of the invoice number “Z544152-3” was not included in any documents from Vista 

until the final invoice dated 30 January 2014. The respondent submitted that it is highly unlikely Ms Kelly would have 

independently decided, before she had received the final invoice on 30 January 2014, that the invoice number should be 

inserted into the AAF in the format “Z544152-3”. Counsel for the appellant submitted that the format of the numbers is 

nothing more than a shorthand for grouping sequentially numbered invoices, and that any administration officer would be 

capable of such a grouping. 

169 We are not persuaded that the connotation placed on the numbering of the invoice number in the AAF is as persuasive as 

maintained by the respondent, in the absence of other compelling evidence. It equally could have been presented in the manner 

suggested by the appellant. 

170 In relation to the existence of the purchase order number on the AAF, Ms Kelly testified that a purchase order number is 

usually created after an invoice has been approved for payment and given to the purchasing officer. The final invoice provided 

by Vista is dated 30 January 2014 and states the purchase order is “TBA”. The invoice was not approved for payment until 

31 January 2014. Accordingly, the respondent contended the purchase order number could not have existed prior to that date. 

171 The purchase/requisition order is signed by Ms Sait and records the date of order as being 21 January 2014. There is no space 

for the person signing the document to insert the date of their signature.  Ms Sait could not recall the date she signed the 

purchase order, however agreed that the date of the order suggests the document was created on 21 January 2014. Ms Kelly 

had no recollection of the purchase order, however confirmed that she had access to it when she prepared the AAF. She 

accepted that if the purchase order number existed as at 21 January 2014, as noted above, it would suggest she could have 

completed the AAF on that date. 

172 As with the VQF allegation, the respondent contended that the purchase order could not have been created prior to 24 January 

2014 because until that date, the supplier details contained in the purchase order had not been communicated to the 

Department. The name “Vista Blinds” and the address, phone and fax numbers stated on the purchase order do not appear on 

the quotes received prior to 15 January 2014, and were only provided to Ms Kelly in an email from Ms Ball on 24 January 

2014.  We reject this contention for the same reasons in relation to the VQF document. 
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173 Further, the respondent submitted that it is apparent from an email between Ms Ball and Ms Kelly on 7 February 2014, that 

Vista had not been provided with a copy of the purchase order allowing it to proceed with the order for the curtains.  Likewise, 

the respondent also concluded from the metadata of the AAF that it was created at 2:38 pm on 30 January 2014 and therefore 

could not have been signed by the appellant on 21 January 2014. 

174 For several reasons, the appellant submitted the Appeal Board cannot be satisfied that the metadata objectively establishes 

creation of the AAF on 30 January 2014. Firstly, as with the VQF, the metadata of the “Hall Curtains” folder in which the 

AAF is located, shows it was created on 30 January 2014 at 2:36 pm. Seven of the 10 documents within that folder appear to 

have creation dates of 30 January 2014, with the other documents having creation dates much earlier. The appellant submitted 

that the timing of the creation of the “Hall Curtains” folder and the timing of the creation of the documents within the folder 

demonstrates that it is highly unlikely the AAF was created for the first time on 30 January 2014. 

175 It was also contended by the appellant that Ms Kelly’s evidence that the VQF and AAF were prepared on the same day, was 

also consistent with the appellant’s evidence that Ms Kelly presented her with both documents on the same date on 21 January 

2014, when she signed them and gave them back to Ms Kelly. 

176 Also, problematic for the respondent in relation to this allegation is exhibit A3. The reason is that it was Ms Kelly’s evidence 

that she created both the VQF and the AAF at the same time, after the Vista fitter went to the Academy at the end of January 

2014. Given the provenance of the VQF as set out in exhibit A3, and Professor Valli’s evidence about it, it is more likely that 

the AAF was also created at or around the earlier time too, if Ms Kelly is correct in her contention that she did both documents 

at the same time. This is also consistent with the appellant’s position that both documents were given to her by Ms Kelly at the 

same time to sign on 21 January 2014. 

177 Given our conclusions in relation to the signing of the VQF, we consider that it has not been established by the respondent that 

it is more likely than not, that the AAF was signed on 3 February 2014 and backdated to 21 January 2014, as alleged. 

Allegation Two - In June 2014, at the Department of Corrective Services Academy, you committed a breach of discipline by 

requesting Helen Kelly to include false information in a memorandum regarding the date on which an Asset Acquisition Form 

was signed by yourself 

Allegation Three - In June 2014, at the Department of Corrective Services Academy, you committed a breach of discipline by 

requesting Helen Kelly to include false information in a memorandum regarding the date on which a Verbal Quote Form was 

signed by yourself. 

178 Given these two allegations arise from the same events we will deal with them together. Considering the Appeal Board’s 

findings and conclusions set out above in relation to both the VQF and the AAF allegations, it follows that these two 

allegations cannot be sustained. We conclude that the appellant did not request Ms Kelly to include false information in the 

memorandum Ms Kelly was requested to prepare, concerning the date of signing by the appellant of both the VQF and the 

AAF. 

179 However, we wish to observe that we consider it was an error of judgment for the appellant to approach Ms Kelly, through 

Ms Myers, to prepare such a statement. An investigation had been commenced by the respondent into the appellant’s conduct, 

which included the very matters about which Ms Kelly was requested to provide a statement. The appellant was notified of the 

allegations against her by letter of 1 April 2014. The error of judgment was more so due to Ms Kelly being a lower level 

employee in the organisation and one who, we are satisfied on the evidence, felt somewhat uncomfortable about complying 

with such a request. The uncontradicted evidence that Ms Kelly would rather leave the workplace by the back door rather than 

speak to the appellant about the file note, was quite clear evidence of this discomfort. The conduct by the appellant in this 

regard could reasonably have been seen, and obviously was seen by the respondent, as an attempt to interfere with the 

investigation. 

Allegation Four - On or about 1 April 2015, you committed a breach of discipline by saying during a telephone conversation to 

Mr Adrian Rivalland, an employee in the Department’s Investigation Services Directorate, words to the effect of “You’re all 

cunts” 

180 The appellant testified that on 1 April 2015 she telephoned the IT help desk regarding access to her Citrix account, and was 

informed that her account had been cancelled and an investigation was on foot.  She recalled being concerned and upset but not 

angry. The appellant gave evidence that she telephoned Mr Rivalland because she had been told by Mr Buckingham, a former 

Assistant Commissioner of Professional Standards, to contact him if she ever needed assistance. The appellant said she 

identified herself and asked Mr Rivalland if he could tell her anything about the investigation. Mr Rivalland said he was no 

longer with investigation services, but would try to find out what was going on. 

181 The appellant said she became upset and started “bawling my eyes out” when Mr Rivalland enquired as to how she was doing 

in relation to the previous investigation process. She denied saying “you’re all cunts” and said she has never used such 

language towards an employee of the Department. The appellant however later in her testimony accepted she could not 

discount the use of foul language in other parts of the conversation, as she was distraught. The appellant agreed she could use 

foul language if she was upset or distraught, but said this did not occur very often. The appellant stated she was suffering a 

mental illness as at 1 April 2015 and had informed Mr Stewart of this. 

182 Mr Rivalland testified that when he answered the telephone he could immediately tell someone was upset, as the conversation 

began with “words to the effect of, um, ‘my access has been cut’ or, ‘I can’t access my emails’, something along those lines”.  

He noted the caller was crying and spoke with a raised voice. He did not recall the appellant introducing herself. Mr Rivalland 

said it was difficult to recall the conversation word-for-word, however he did recall the appellant saying “you’re all cunts”. 

Mr Rivalland testified that a few minutes after the phone call concluded, he made a note in his diary about the content of the 

conversation and his observations regarding the appellant’s conduct. He then reported the matter to the Director of 
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Investigations.  Mr Rivalland said he was not upset or aggrieved by the words because he considered they came from the 

appellant’s distressed state. 

183 During cross-examination, Mr Rivalland said he could not recall specifically when the alleged words were spoken, which 

counsel for the appellant noted was in direct contradiction to his written statement dated 13 August 2015, that “upon answering 

the call Ms Harvey was immediately abusive towards me using the words “you’re all cunts”.  Mr Rivalland said he looked at 

the note in his diary before he prepared the statement for Mr Milward, and accepted this could by why he decided to write that 

the first thing the appellant said to him were the words “you’re all cunts”. Mr Rivalland agreed his note was selective about 

what he had chosen to record. He did not record the date or time of the entry, any reference to the appellant’s Citrix account, or 

what action he agreed to take. The appellant argued these matters cast doubt on the accuracy of Mr Rivalland’s evidence. 

184 The appellant submitted the Appeal Board should consider the audio recording of phone messages left by the appellant for 

Mr Hassall in July 2015 (exhibit R8).  Based on the tone and volume of her voice, the appellant was audibly upset, yet she still 

managed to introduce herself each time and speak without using foul language. Further, counsel noted Ms Tang’s evidence to 

the effect that the appellant was honest and trustworthy, and submitted the Appeal Board should consider it inconsistent with 

the appellant’s character to say such words to a work colleague, even under stress. 

185 The respondent submitted that Mr Rivalland’s evidence should be preferred by the Appeal Board, as he was clear and 

forthright, and his account is supported by the note he made in his diary only a few minutes after the conversation. The 

respondent contended that in circumstances where the appellant accepts she was feeling distraught, and could not discount 

using foul language, it is plausible that she did in fact say “you’re all cunts” during her conversation with Mr Rivalland. 

186 Having considered carefully the evidence of both the appellant and Mr Rivalland, we prefer the version of events outlined by 

Mr Rivalland. We have reached that conclusion for several reasons. Firstly, the appellant was plainly upset because of the 

investigation process generally. In her later telephone calls to Mr Hassall, played in open court, the frustration and anger in 

Ms Harvey’s voice and demeanour was clear (exhibit R8). Secondly, the context of the telephone conversation in issue in this 

allegation was important. On the day in question, 1 April 2015, the appellant had just found out her Citrix account had been 

cancelled. This meant she could no longer access the respondent’s IT system and access documents relevant to her defence of 

the complaints against her. 

187 Thirdly, the appellant had by the time of the telephone call, become mentally unwell. Mr Stewart was told of this. In such a 

state of agitation, combined with ill health, a person could well say things that may not be said under normal circumstances. 

Fourthly, we found Mr Rivalland’s recounting of the telephone conversation to be direct and quite compelling. Mr Rivalland 

did make a partial note of the conversation in his diary (exhibit A1 p 912). Whilst Mr Rivalland was cross-examined on this 

and his subsequent statement to the investigator (exhibit A1 pp 873-874), and apparent inconsistencies, we are satisfied that the 

gist of what the appellant said was recorded by Mr Rivalland in his diary note. We also observe that Mr Rivalland made 

significant concessions as to shortcomings in the investigation process engaged in by the respondent, including some of his 

own. Finally, in her cross-examination, the appellant somewhat shifted in her testimony from denying the language used to 

saying she did not recall it. 

188 How this incident should be regarded in the context of the events the subject of these appeals is a matter that we will come to 

next, when considering the outcome of these proceedings. However, we merely observe that when Mr McMahon was asked 

about this incident, he described it in the context of “people having bad days” (1113-1114T). 

189 This allegation is made out. 

Adjustment of the decision 

190 In proceedings before the Appeal Board under s 80I(1) of the IR Act, the Appeal Board has the jurisdiction to “adjust” any 

decision from which an appeal is brought.  The scope of this power was considered by the Industrial Appeal Court in State 

Government Insurance Commission v Johnson (1997) 77 WAIG 2169. In this case, the issue for consideration by the Industrial 

Appeal Court was whether the jurisdiction and powers under s 80I(1) to “adjust” the relevant matters within the Appeal 

Board's jurisdiction as specified by the then s 80H(1)(a) to (e) of the IR Act, included a power to award compensation to a 

dismissed employee who did not wish to be reinstated.  In considering the meaning of “adjust” Anderson J (Franklyn and 

Scott JJ agreeing) said at p 2170: 

The word “adjust” has various applications in common parlance and in any given case it obtains its precise meaning or 

sense from the context in which it is used.  In this legislation, the context is provided by each of the paragraphs (a) to (e) 

of s80I(1) and in the case under consideration the context is provided by para (e).  The only “matter” which is referred to 

in that paragraph is “a decision, determination or recommendation ...  that the Government officer be dismissed”.  It is 

that, and only that, which may be “adjusted” in the exercise of this particular aspect of the Board’s jurisdiction.  The 

power to “adjust” a decision or determination can only be a power to reform the decision in some way.  In the case of a 

decision or determination by an employer to dismiss an employee with one month’s pay in lieu of notice, the most 

obvious way to do that would be to reverse it.  Whether there may be other ways of adjusting such a decision is perhaps 

an open question.  It may be arguable that the power to adjust a decision of dismissal includes a power to adjust the period 

of notice.  The issue does not arise in this case because no such adjustment was sought by the respondent.  He made no 

claim to reform the decision in that Way that is, by altering the period of notice.  He made only a claim for monetary 

compensation on the ground that the decision of dismissal itself was unfair.  Hence, the Board was not asked to change 

the decision in any way.  To give compensation to a dismissed employee is perhaps to change and thus to adjust the rights 

and obligations flowing from the decision to dismiss, or to super-add a consequence to the decision to dismiss, but it is 

not to adjust the decision to dismiss. 

191 Furthermore, as considered by the Full Bench of the Commission in Sherry Martin v The Director General of Health [2012] 

WAIRC 00703; (2012) 92 WAIG 1620 at pars 48 - 49, the “adjustment” of a relevant decision may involve the quashing of it 

or an order to reverse it, both of which would effectively lead to the reinstatement of an appellant and consequential 

reimbursement for financial loss. 
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192 Whilst the appellant made a submission that it was not open to the Appeal Board, having regard to the terms of s 80I(1) of the 

IR Act, to consider the workability of the reversal of a decision when considering how to adjust it, that submission cannot be 

accepted. In our opinion, to so limit the scope of “adjust” in s 80I(1) would be to fail to consider the nature of the Appeal 

Board's jurisdiction when dealing with a matter of the present kind, arising from the termination of an employment relationship 

and a claim that it be restored. We do not consider that Parliament would have intended the Appeal Board, as a constituent 

authority of the Industrial Relations Commission, to not be able to have regard to submissions in a case, that a working 

relationship has so broken down as to be irretrievable, when considering how a decision under appeal should be adjusted. We 

do not think that the only option open to the Appeal Board in such a case, would be to reverse or quash a decision, having the 

effect of restoring a manifestly unworkable employment relationship. Such an outcome would be at odds with the requirement 

on the Appeal Board, as with the Commission, to exercise its jurisdiction and powers in accordance with s 26(1)(a) of the IR 

Act. We note that a similar conclusion was reached by the Appeal Board in Thavarasan. 

193 Therefore, it is appropriate that the Appeal Board consider the matters raised by the respondent in opposing the restoration of 

the employment relationship between the appellant and the respondent, in determining how the respondent's decision to 

dismiss the appellant should be adjusted. In cases where an employer resists the re-establishment of an employment 

relationship, the onus is on it to make out its contentions, based on credible evidence. A recent summary of relevant factors to 

have regard to, based on unfair dismissal cases, is found in the decision of the Full Bench in Public Transport Authority of 

Western Australia v The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch [2016] WAIRC 

00236; (2016) 96 WAIG 408 at paras 75 - 106.  This decision was affirmed on appeal to the Industrial Appeal Court in The 

Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v Public Transport Authority of Western 

Australia [2017] WASCA 86; (2017) 97 WAIG 431. 

194 Whilst the decision of the Full Bench in the PTA case concerned the exercise of powers by the Commission under s 23A of the 

IR Act arising from a claim of unfair dismissal under s 29, as was concluded in Thavarasan, some assistance can be obtained 

from such cases, when considering “adjusting” the respondent's decisions arising from these appeals. 

195 For the respondent, submissions were made as follows. Firstly, was the broad contention that the then respondent, 

Mr McMahon, who has since left office, had lost trust and confidence in the appellant in her ability to discharge the functions 

of the Director of the Academy. In this respect, the respondent referred to and relied upon the attempted return to work by the 

appellant, following her clearance to do so by Dr Tay, in May 2015. This was, as was common ground, after a period where 

the appellant suffered some mental illness. The respondent referred to the efforts of both Mr Stewart and Mr McMahon to give 

the appellant an opportunity to return to work to restore her confidence. Reference was made to the discussions between 

Mr McMahon and the appellant, both oral and by email, where a six-month trial was proposed, as a part of the return to work 

arrangement. 

196 The respondent submitted that when Mr Stewart had identified a temporary position for the appellant, the appellant took issue 

with this and complained. The respondent referred to a lengthy email from the appellant to Mr Stewart in this respect, in which 

the respondent said the appellant was debating the merit and content of any such return to work plan (see exhibit A12). The 

upshot of this was, a demonstration of an attitude by the appellant whereby she was not committed to making the return to 

work successful; rather highlighting deficiencies and making criticisms of the respondent's proposal. 

197 Reference was made to a further email between the appellant and the respondent through Mr Stewart (exhibit A11) where the 

respondent asserted that the appellant 'castigated' Mr Stewart for the alleged failures in the return to work plan. There was 

reference to taking out restraining orders against various employees of the respondent, who were involved in the present 

appeals on behalf of the respondent.  Furthermore, concerning the return to work, the respondent also submitted that when the 

appellant first met Mr Hassall after she returned in 2015, she refused to shake his hand. This was said to be an example of a 

failure of good manners and professional conduct by the appellant, regardless of any personal reasons that she may have had 

for declining to do so. 

198 The breakdown in the relationship between the appellant and officers of the respondent was also said to be illustrated by 

exhibit R8, which was the audio recording of messages left by the appellant for Mr Hassall, in which she was upset and 

expressed great frustration at the investigation processes. The respondent contended that this was a clear example of the 

breakdown of the relationship between the appellant and Mr Hassall, who then held the position of Deputy Commissioner and 

one with whom the appellant would need to work quite closely as a senior manager of the respondent. 

199 Further submissions were made in this vein about complaints and grievances lodged by the appellant against other officers and 

former officers of the respondent. The submission generally was this demonstrated a level of animosity between herself and 

those individuals all of whom were involved in the disciplinary processes against her. Reference was also made by the 

respondent to a complaint that the appellant made against Mr Kessaris, in relation to the interception of the memorandum 

regarding the purchase of the hall curtains, that was addressed to Mr McMahon. The general submission made about the 

appellant's conduct in relation to these matters, and her various complaints about the conduct of Mr Milward, as the 

investigator, allegedly being biased against her, was a failure to appreciate the impact of her conduct on other employees of the 

respondent and a general lack of courtesy in her dealings with others. 

200 Additionally, reference was also made to Mr McMahon's evidence and the opinion that he formed in dealing with the appellant 

over the long period of the investigations, that the appellant lacked any insight or remorse for the effect of her actions on 

others. Reference was made to the pressure placed by the appellant on both Ms Sait and Ms Kelly, who were both said to be 

fearful of the appellant and her reactions if either of them questioned her decisions or conduct. The submission was made that 

Mr McMahon was justified in being concerned about the risk to the organisation through any possible reinstatement of the 

appellant in terms of the safety and well-being of other employees and his general lack of confidence in and trust of her, to 

make the appropriate decisions necessary for a senior officer of the respondent. 

201 For these reasons, the respondent contended that it would not be appropriate if the Appeal Board upheld the appeals, to order 

that the decision be reversed by reinstating the appellant. It was said that such a decision would place great strain on the 

working relationship between senior officers of the respondent. 
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202 An alternative submission was made by the respondent that if the Appeal Board was minded to adjust the relevant decisions, 

then as a matter of equity and good conscience, it would be open to the Appeal Board to adjust the period of notice of 

termination of employment to be given to the appellant, and a payment made in lieu of such notice. This submission was made 

in reliance upon observations by the Industrial Appeal Court in Johnson and by the Appeal Board in Thavarasan. 

203 The appellant submitted there was no proper or credible basis on which the Appeal Board should find that reinstatement of the 

appellant should not take place. Firstly, the appellant referred to the resignation of Mr McMahon from the office of 

Commissioner of Corrective Services, made publicly known in early April 2017, after the hearing in these appeals had 

concluded. It was therefore contended that any suggestion that he had lost trust and confidence in the appellant necessarily fell 

away. Furthermore, and irrespective of this development, the appellant contended that Mr McMahon's loss of trust and 

confidence in the appellant, depended on the findings of the investigations upholding the complaints against the appellant. In 

the event of the appeals succeeding, and the breaches of discipline not being made out, then the foundation for such a loss of 

trust and confidence necessarily also falls away. 

204 Reference was made to the submissions by the respondent about the return to work plan the subject of correspondence between 

the appellant and Mr Stewart in June 2015, already referred to above. The submission of the appellant was that despite 

repeated requests by her to view a return to work plan that was undertaken to be prepared, none was forthcoming. She said her 

requests were ignored. Ultimately, Mr Stewart, by email of 3 July 2015, relieved the appellant of any obligation to return to 

work at all and she simply stayed at home and continued to receive her salary. Prior to this occurring, when she did present for 

work on 29 June 2015, under what she understood to be a return to work plan, no such plan existed. She had no desk to sit at 

and she was given nothing to do. 

205 The submission in this respect was that the respondent's criticisms of the appellant, by her raising what she maintained were 

legitimate and proper concerns about a return to work plan, as a senior manager of the respondent, were farcical.  Reference 

was made to the original decision to transfer the appellant from her position as Director of the Academy, for which she was 

well qualified and experienced, into another level 8 position within the respondent, without any indication at all as to what 

work she may be required to perform and what skills she may be required to have to perform it. The submission was that any 

senior manager would express concerns about such a proposed move. The appellant said the respondent’s handling of this issue 

demonstrated a lack of proper managerial governance. She also referred to the respondent's treatment of Mr Robinson, about 

which he gave some evidence, in that regard. 

206 As to the incident where the appellant declined to shake Mr Hassall's hand, she contended this could never be the basis of any 

form of criticism, let alone disciplinary sanction against her. The appellant maintained this was a basis for suspending her in 

2015 and following also, Mr Hassall's purported dismissal of the appellant on 15 April 2015, which was acknowledged to have 

been made erroneously and without any proper authority. As to the failure to shake hands itself, the appellant maintained that 

even though Mr Hassall was never formally introduced to her, she did offer to apologise for not doing so, if any offence was 

taken. 

207 In relation to the recorded messages which the appellant left for Mr Hassall (exhibit R8), she contended it was little wonder 

that she was upset and in the state of mind she was, due to her mistreatment by employees and officers of the respondent, 

during the investigation process. In any event, however, the further submission was made that given Mr Hassall was never 

called to give evidence by the respondent, and in view of the appellant's evidence that she saw no difficulty in her working 

with other employees of the respondent if she was to be successful in these appeals, then any suggestion that Mr Hassall could 

not work with the appellant, had no foundation on the evidence. 

208 As to the submissions made by the respondent regarding the various grievances that the appellant lodged against other 

employees during the investigation and disciplinary processes, the appellant submitted that she should not be criticised for 

taking steps that she was properly entitled to take under the respondent's grievance management procedures. The appellant 

made the further point that despite progressing these matters, as at the time of giving her evidence, she still had no response to 

her various complaints except for one, which was resolved in her favour by Mr Stewart. It was therefore contended that the use 

of these processes by the appellant was no basis to now criticise her. 

209 Other submissions were made. As to the suggestion by the respondent that the appellant's correspondence with various senior 

officers of the respondent displayed a lack of courtesy, a lack of concern and respect for others or was aggressive, this was said 

to be a particularly egregious submission. This was so as the appellant contended that none of these matters were put to her 

fairly and squarely when she gave evidence in these proceedings. In any event, it was contended that such allegations simply 

had no proper foundation. Furthermore, the appellant maintained that these submissions were directly contradicted by the 

evidence of Ms Tang,  who expressed very positive views about the appellant's character and her role as Director of the 

Academy. In a similar vein, was the opinion expressed by Mr Robinson, as to the abilities and skills of the appellant. 

210 Also, the appellant noted that Messrs Cullen, Stewart, Murdoch, Rivalland and Robinson and Ms Kelly and Ms Sait, either no 

longer were employed by the respondent or no longer work at the Academy. Thus, even if there was any substance to the 

contentions advanced by the respondent concerning the workability of reinstatement, which was denied, the absence of those 

employees meant that any potential difficulties were no longer an impediment. 

211 Finally, the appellant commented on the submission of the respondent that in some way she was a safety risk for the 

respondent. The submission was such a contention was completely without foundation as there was no evidence at all as to 

what risks could possibly be posed by someone such as the appellant. It was submitted that this contention advanced by the 

respondent, was not only unsupported by evidence of any specific incidents, from independent witnesses, but generally 

beggared belief.  Accordingly, the appellant submitted that if both appeals were upheld, then she sought an adjustment of the 

decision to quash or set aside her dismissal of 10 March 2016. Furthermore, she sought the quashing or setting aside of the 

reprimand and transfer to another level 8 position with the respondent, which would effectively restore her to the position of 

Director of the Academy. 



97 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1553 

 

212 We have carefully had regard to the evidence and the submissions in relation to adjusting the decisions of the respondent, 

considering the findings of the Appeal Board in these appeals. 

213 The outcome of the first disciplinary process was that the appellant was informed by letter of 29 January 2015 (exhibit A1 

pp 308-309) that she was to be reprimanded and transferred to a level 8 position within the respondent.  Mr Stewart, the then 

Executive Director Corporate Support, was to discuss possible positions with the appellant once she obtained a medical 

clearance to return to work. The appellant obtained a medical clearance to return to work from Dr Tay as set out in Dr Tay’s 

report dated 6 May 2015 (exhibit A1 pp 1337-1348). On the same day, the appellant informed both the respondent and 

Mr Stewart that she would be returning to work on 29 June 2015 after a period overseas, and would need to obtain security 

access etc. Mr Stewart responded to the effect that arrangements would be put in place (exhibit A10). 

214 On her return from overseas, the appellant attended the respondent’s head office on 29 June 2015. However, she had to wait in 

the reception area of the respondent’s head office, as no security access had been granted to her. Mr McMahon, who happened 

to be passing through the reception, saw the appellant and queried what was occurring.  He arranged for Mr Stewart to collect 

the appellant and they both left the building for a cup of coffee. The appellant was informed that no return to work plan had 

been prepared however, it was intended that she do some work with a consultant as a “special project”. 

215 Given the circumstances as outlined in Dr Tay’s report, for the appellant to engage on a graduated return to work plan, and the 

fact that the respondent had several weeks to prepare for the appellant’s return to work, for the appellant to arrive at the 

respondent’s head office on 29 June 2015 as previously advised, with plainly no return to work plan in place or any other 

arrangements having been made for that matter, was an unacceptably poor response by the respondent. This situation was 

completely at odds with the respondent’s stated intention of bringing the appellant back to the workplace to enable her to “to 

get her confidence back and then move to more challenging roles” (respondent’s written submissions par 184). In the 

circumstances, whilst the respondent was critical of the exchanges of correspondence between the appellant and Mr Stewart 

(see exhibit s A10, A11 and A12), they were professional and raised legitimate issues for consideration, from a senior manager 

of the respondent. This is particularly so when the whole idea seemed to be about giving the appellant a fresh start back at 

work. 

216 We are also not persuaded that the reference to “restraining orders”, made by the appellant in one of her communications with 

Mr Stewart, when seen against Mr McMahon’s evidence on that issue, was a matter that was raised with any serious intent.  In 

any event, the return to work as recommended by Dr Tay and as was agreed by the respondent through Mr McMahon and 

Mr Stewart, was of course negated by the respondent’s sudden removal of the appellant from the workplace altogether on 

3 July 2015 (see exhibit A13). 

217 We are therefore not persuaded that the issue of the conduct of the appellant regarding her return to work plan was indicative 

of a breakdown in trust and confidence between the parties. 

218 As to exhibit R8, being the recording of the telephone messages left by the appellant for Mr Hassall, we have dealt with this 

above when considering the evidence at pars 180-189. Given the circumstances leading up to those messages, and the 

appellant’s legitimate negative view of her treatment by the respondent as a part of the disciplinary process, we consider the 

incident should be seen in the same light as the upset displayed by the appellant in her telephone call to Mr Rivalland, on 

1 April 2015. These events should also be seen in the same context as Mr McMahon clearly saw them, when giving his 

evidence. We are not persuaded they demonstrate as of now, an inability to restore a working relationship between the 

appellant and the respondent. Also, in the same vein, is the matter of declining to shake Mr Hassall’s hand. 

219 As to the broad submissions of the respondent that the tenor of the appellant’s correspondence to the respondent reflected an 

aggressive or uncaring attitude by her towards other staff of the respondent, on balance, we do not accept this contention. As 

the appellant submitted, not only was this not put to her directly when giving her evidence, but also, such contentions need to 

be seen in the context of events as unfolding at the time. The appellant’s many written responses to the allegations against her, 

to the results of the investigations and responses to proposed penalties, were very detailed and professional, both in terms of 

content and tone. Likewise, in response to the suggestion of the respondent that the appellant posed some sort of safety risk, 

the broad assertions made in this respect by some of the respondent’s witnesses, were totally without any evidentiary 

foundation and were hearsay in nature. 

220 As to character generally, Ms Tang and Mr Robinson, both former senior officers of the respondent and whom no longer have 

an association with the respondent and therefore had no vested interest in the outcome of these appeals, spoke very highly of 

the appellant’s character, professional competence and her positive relationships with other staff. Also, and in any event, as 

noted in the appellant’s submissions, the fact that staff of the respondent that were involved in the subject matter of these 

appeals, are either no longer employees of the respondent, or based at the Academy, mitigates against any possible level of 

discomfort in the re-establishment of an employment relationship between the appellant and the respondent. 

221 It is also almost unnecessary to observe, that Mr McMahon’s misgivings as to the appellant returning to the workplace, were 

based on the findings of the investigations in respect of both the 2014 and 2015 allegations, which have now, save for one 

matter, been overturned. In particular, Mr McMahon placed considerable weight on the statement of Ms Sait to the 

investigator, which has been found to be wanting in a number of significant respects. To the extent that reference was made to 

requesting Ms Kelly to provide a statement, we have already noted that this was an error of judgement on the appellant’s 

behalf. We do not consider however, in the context of all of what was before the Appeal Board, that this incident should 

outweigh all other considerations. 

222 We are not therefore persuaded the respondent has established that due to a lack of trust and confidence, or other relevant 

considerations, a working relationship between the appellant and the respondent should not be restored. 

Conclusions 

223 The Appeal Board has found that the allegations the subject of appeal PSAB 2 of 2015 have not been made out on the balance 

of probabilities. In relation to appeal PSAB 2 of 2016, the Appeal Board has found all but one of the allegations are not made 

out. For these reasons, the decision of the Appeal Board is that the decision of the respondent of 10 March 2016 to dismiss the 
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appellant be adjusted by quashing it. Instead, the appellant should receive a formal reprimand, in respect of Allegation Four in 

PSAB 2 of 2016. As to PSAB 2 of 2015, the decision of the Appeal Board is that the decision of the respondent to formally 

reprimand and transfer the appellant to a level 8 position with the respondent is adjusted by quashing it. 

224 Orders now issue. 

 
 

2017 WAIRC 00729 

APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 29 JANUARY 2015 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS, DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR L CLISSA - BOARD MEMBER 

DATE TUESDAY, 15 AUGUST 2017 

FILE NO PSAB 2 OF 2015 

CITATION NO. 2017 WAIRC 00729 

 

Result Appeal allowed. Decision adjusted 

Representation 

Appellant Ms K Vernon of counsel and with her Mr T Kucera of counsel 

Respondent Mr R Hooker of counsel and with him Mr J Misso of counsel 

 

Order 

HAVING heard Ms K Vernon of counsel and with her Mr T Kucera of counsel on behalf of the appellant and Mr R Hooker of 

counsel and with him Mr J Misso of counsel on behalf of the respondent the Appeal Board, pursuant to the powers conferred on it 

under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the appeal in PSAB 2 of 2015 be and is hereby allowed. 

(2) THAT the respondent’s decision of 29 January 2015 to formally reprimand and transfer the appellant to a level 8 position 

with the respondent be and is hereby adjusted by quashing it. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2017 WAIRC 00730 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 MARCH 2016 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH HARVEY 

APPELLANT 

-v- 

COMMISSIONER FOR CORRECTIONS 

DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 

 SENIOR COMMISSIONER S J KENNER - CHAIRMAN 

 MR G RICHARDS - BOARD MEMBER 

 MR L CLISSA - BOARD MEMBER 

DATE TUESDAY, 15 AUGUST 2017 

FILE NO PSAB 2 OF 2016 

CITATION NO. 2017 WAIRC 00730 
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Result Appeal allowed. Decision adjusted 

Representation 

Appellant Ms K Vernon of counsel and with her Mr T Kucera of counsel 

Respondent Mr R Hooker of counsel and with him Mr J Misso of counsel 

 

Order 

HAVING heard Ms K Vernon of counsel and with her Mr T Kucera of counsel on behalf of the appellant and Mr R Hooker of 

counsel and with him Mr J Misso of counsel on behalf of the respondent the Appeal Board, pursuant to the powers conferred on it 

under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT save in respect of Allegation Four the appeal in PSAB 2 of 2016 be and is hereby allowed. 

(2) THAT the respondent’s decision of 10 March 2016 to dismiss the appellant be and is hereby adjusted by quashing it and 

in lieu thereof the appellant receive a formal reprimand. 

 (Sgd.)  S J KENNER, 

 Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 

PUBLIC SERVICE APPEAL BOARD—Notation of— 

The following were matters before the Commission under the Public Service Appeal Board. 

 

Application 

Number  

Parties Commissioner Matter Dates Result 

PSAB 

23/2016 

Mr 

Henty 

Farrar 

Government of 

Western Australia, 

Department of 

Lands 

Matthews C Appeal against 

disciplinary action and 

the decision to terminate 

employment on 21 

November 2016 

20/02/2017 Discontinued 

PSAB 

3/2017 

Nabeel 

Ashraf 

Ms Michelle Hoad 

(Managing 

Director) NM 

TAFE 

Matthews C Appeal against the 

decision to terminate 

employment on 9 March 

2017 

20/06/2017 Discontinued 

PSAB 

12/2017 

Taylor-

Jeanne 

Brown 

HR Department 

Department of 

Justice 

Emmanuel C Appeal against the 

decision to terminate 

employment on 7 July 

2017 

                  Discontinued 

 

EMPLOYMENT DISPUTE RESOLUTION ACT 2008—Notation of— 

The following were matters before the Commission under the Employment Dispute Resolution Act 2008. 

 

Application 

Number 

Award, order or industrial 

agreement varied 

Parties Commissioner Matter Dates Result 

APPL 71/2017 N/A N/A Emmanuel C Request for 

mediation 

                  Concluded 
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RECLASSIFICATION APPEALS— 

2017 WAIRC 00798 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2017 WAIRC 00798 

CORAM : PUBLIC SERVICE ARBITRATOR 

COMMISSIONER T EMMANUEL 

HEARD : FRIDAY, 28 JULY 2017 

DELIVERED : TUESDAY, 12 SEPTEMBER 2017 

FILE NO. : PSA 18 OF 2016 

BETWEEN : CAROLINE WINCZA 

Applicant 

AND 

WESTERN AUSTRALIA POLICE 

Respondent 

 

CatchWords : Public Service Arbitrator - Industrial Law (WA) - Reclassification - Digital media services 

position - New duties - Increased autonomy - Whether there has been a significant increase 

in work value 

Legislation : Industrial Relations Act 1979 (WA) s 80E(2)(a) 

Result : Name of respondent amended and application dismissed 

Representation: 

Applicant : In person  

Respondent : Ms L Middleton (as agent) and Ms D Hopkinson (as agent)  

 

Cases referred to in reasons: 

Minister for Health v HSUWA (Frontline Clerks’ Case) [2013] WAIRC 836; (2013) 93 WAIG 1565  

Willers v Workcover [2010] WAIRC 00183; (2010) 90 WAIG 333 

Reasons for Decision 

1 Ms Wincza is a Digital Media Services Coordinator employed by the Commissioner of Police (WA Police).  On 10 June 2016 

she applied for her position (review position) to be reclassified from Level 4 to Level 5 based on a significant increase in work 

value.  In September 2016 the Classification Review Committee (CRC) endorsed a Reclassification Report which 

recommended that the review position remain a Level 4 position (Report).   The Report considered the position description at 

the time of the assessment (original PD) and, as part of the assessment, the original PD was updated (current PD) and the title 

of the review position was changed from 'Communications and Digital Media Coordinator' to 'Digital Media Services 

Coordinator'.  

2 Ms Wincza appeals the decision not to reclassify the review position.  She claims there has been a significant increase in work 

value because the review position has evolved to include new responsibilities and increased autonomy.  WA Police says while 

there has been some increase in work value, the increase is not significant enough to warrant a higher classification and the 

overall responsibilities and requirements have not changed significantly.  

3 I must decide whether there has been a significant net increase in the review position’s work value, arising from changes to the 

work, skill, responsibility and conditions.  

Principles 

4 To succeed in her claim for reclassification, Ms Wincza must establish that there has been a significant net increase in the 

review position's work value which arises from changes to the position’s work, skill, responsibility and conditions under which 

the work is performed.   

5 The test the Commission applies when considering work value changes is set out in the Statement of Principles of the State 

Wage Order [2017] WAIRC 00355:  

7. Work Value Changes 

7.1 Applications may be made for a wage increase under this Principle based on changes in work value. 

7.2 Changes in work value may arise from changes in the nature of the work, skill and responsibility 

required or the conditions under which work is performed.  Changes in work by themselves may not 

lead to a change in wage rates.  The strict test for an alteration in wage rates is that the change in the 

nature of the work should constitute such a significant net addition to work requirements as to warrant 

the creation of a new classification or upgrading to a higher classification. 
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7.3 In addition to meeting this test a party making a work value application will need to justify any change 

to wage relativities that might result not only within the relevant internal award classifications 

structure but also against external classifications to which that structure is related.  There must be no 

likelihood of wage “leapfrogging” arising out of changes in relative position. 

7.4 These are the only circumstances in which rates may be altered on the ground of work value and the 

altered rates may be applied only to employees whose work has changed in accordance with this 

provision. 

7.5 In applying the Work Value Changes Principle, the Commission will have regard to the need for any 

alterations to wage relativities between awards to be based on skill, responsibility and the conditions 

under which work is performed. 

7.6 Where new or changed work justifying a higher rate is performed only from time to time by persons 

covered by a particular classification or where it is performed only by some of the persons covered by 

the classification, such new or changed work should be compensated by a special allowance which is 

payable only when the new or changed work is performed by a particular employee and not by 

increasing the rate for the classification as a whole. 

7.7 The time from which work value changes in an award should be measured is any date that on the 

evidence before the Commission is relevant and appropriate in the circumstances. 

7.8 Care should be exercised to ensure that changes which were or should have been taken into account in 

any previous work value adjustments or in a structural efficiency exercise are not included in any 

work evaluation under this provision. 

7.9 Where the tests specified in 7.2 and 7.3 are met, an assessment will have to be made as to how that 

alteration should be measured in money terms.  Such assessment should normally be based on the 

previous work and the nature and extent of the change in work. 

7.10 The expression “the conditions under which the work is performed” relates to the environment in 

which the work is done. 

7.11 The Commission should guard against contrived classifications and over-classification of jobs. 

7.12 Any changes in the nature of the work, skill and responsibility required or the conditions under which 

the work is performed, taken into account in assessing an increase under any other provision of these 

Principles, shall not be taken into account in any claim under this provision. 

6 The Commission applies the test strictly. 

Ms Wincza’s case 

7 Ms Wincza gave evidence and called Ms Everett as a witness.  Ms Everett has supervised the review position since 2012.  

8 In summary, Ms Wincza says there has been a significant increase the review position's work value because of these new 

duties:  

a. research and innovation; and  

b. project management, which includes script writing, content messaging, joint agency tasking and filming 

sensitive taskforce jobs.  

9 Ms Wincza says from early 2015 the review position became less supervised and more autonomous.  It required higher levels 

of skill, accountability, expertise and responsibility.  She says this is because of a changed work environment, the need for 

higher-quality packaged video communication, social media expansion and the need to communicate WA Police’s fight 

against methamphetamine. 

10 Ms Wincza considers that the CRC did not acknowledge the substantial increase in the review position's skills, accountability, 

autonomy, responsibilities and requirements.  She says the CRC did not fully understand the review position, particularly video 

production management, which led to a Mercer score that was too low.  Further, Ms Wincza says the CRC did not properly 

compare the review position with other positions.  

Research and innovation 

11 Ms Wincza says that the Report acknowledges research and innovation as a new duty but it states that this duty does not 

impact the review position's work value.  She disagrees. She spends a few hours a week researching and reviewing digital 

community trends.  Research and innovation is vital for WA Police to keep up with its audience and continue to lead in the 

communication space.  Her responsibilities include researching camera specifications, speaking to broadcast specialist 

representatives, studying tutorials, disseminating information and learning and trialling new programs.  

Project management  

12 Ms Wincza says that the Report acknowledges project management as a new duty but it states that some related responsibilities 

were part of the original PD, such as 'organises and arranges digital media productions'.  She says this is not the same as 

project management, which is more difficult, more complex and less supervised.  Project management involves more 

judgement, accountability, expertise, responsibility and duties including research, script writing and location scouting.   

13 Ms Everett gave evidence that the original PD reflected a technical position whereas the review position now has far greater 

project management duties.  She said the review position now works on more complex projects and has more end-of-line 

responsibility.    
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14 Ms Wincza says that the review position's previous occupants have not produced material to the level she produces.  

Autonomy  

15 Ms Wincza compares the review position to two Level 5 positions that Ms Everett also supervises, Business Coordinator 

Online Services (Business Coordinator) and Editor From the Line (Editor).  She says that the review position's 'judgement' 

and 'accountability' Mercer scores should have been higher, similar to the Mercer scores for these other positions.  Ms Wincza 

and Ms Everett say the review position is the least supervised of the three positions.  Ms Everett gave evidence that the review 

position largely works independently, does not work to a template, often works 'on the fly' and the projects often involve only 

one shoot.  Ms Everett's evidence is that the original PD did not include such high levels of autonomy and previously the 

review position received substantial guidance from a supervisor, which is not the case anymore.  

16 Ms Wincza says the 'independence and influence' Mercer score should be much higher because the review position is the go-to 

person and gives expert advice about digital media to officers and staff agency-wide.  The original PD says the review position 

'has autonomy to organise day-to-day work', which she says is different to project managing and the current PD describes 

'decision-making' quite differently.  

17 Ms Wincza says the review position has extra accountability because of new duties such as managing film projects at all 

stages, filming and editing confidential and sensitive matters which have significant media interest, working in joint agency 

operations, research and innovation, supervising other employees and archiving video material.  The review position has less 

room for error because its work is on-demand and involves tight timeframes.  

WA Police’s case  

18 WA Police called Ms Dimond, Ms Van Hamersveld and Mr Haw as witnesses.  Ms Dimond and Ms Van Hamersveld work in 

human resources for WA Police.  Ms Dimond reviewed Ms Wincza's reclassification application, assisted by Ms Van 

Hamersveld in her previous position.  In her current position, Ms Van Hamersveld is part of the CRC.  Mr Haw supervised the 

review position's previous occupant.   

19 In summary, WA Police says that while there has been some increase in the review position's work value, the change is not 

significant enough to warrant reclassification. 

20 WA Police says the new duties Ms Wincza claims have always been part of the review position.  In particular, it says the 

review position has always involved: 

a. research and innovation;  

b. project management;  

c. script writing, which it says is part of 'production techniques' (an essential work-related requirement);  

d. planning and developing digital media content in line with strategic direction;  

e. preparing written and audio material on policing issues;  

f. filming highly sensitive and contentious matters; and  

g. high level technical knowledge, which includes joint operation tasking.  

Research and innovation 

21 Ms Dimond gave evidence that research and innovation is captured in the review position’s original application under 

'maintaining awareness of trends and developments in digital media'.  This duty was added specifically to the current PD 

because it is now a more significant part of the review position.   

22 Ms Dimond's evidence is that research and innovation does not constitute a significant work value change because the review 

position is expected to use technical experience to enhance local procedures, drawing on existing skills and abilities.  Although 

she considered technological advancements in her assessment, they did not impact the review position's work value.   

Project management 

23 Ms Dimond's evidence is that the original PD's position objective, accountabilities and essential work-related requirements 

demonstrate the review position has always been required to manage projects.  She says project management in the context of 

this application means video production.  Script writing and content messaging are part of the production process and the 

essential work-related requirement of 'communicating corporate messages', which has always been part of the review position's 

position description.  She says that the review position was always required to film highly sensitive matters and liaise with 

other agencies.  

24 Ms Dimond gave evidence that although a table in the Report states that project management is a 'new' duty, the purpose of 

that table is to capture any changes that have occurred to the position description.  The current PD now fully articulates project 

management duties.  

25 Mr Haw gave evidence that the review position's previous occupant wrote scripts without supervision and worked on 

straightforward and complex projects.  

Autonomy  

26 Ms Dimond's evidence is that the Mercer score is only one tool in assessing work value.  All changes in accountability, 

decision making and work-related requirements were considered.  The review position's overall Mercer score increased, but it 

still fell within a Level 4 classification.  Although the review position's overall Mercer score was lower than the Mercer scores 

for the Editor and Business Coordinator positions, the Mercer scores for some factors were higher.  The review position's 

'judgement' score increased, recognising changes in the work environment due to expanding demand for video content, and 

was higher than the Editor position's 'judgement' score.     

27 Ms Dimond gave evidence that the current level of autonomy is the same as was expected of the review position when it was 

established.  The 'autonomy' and 'independence and influence' Mercer scores did not change because there was no significant 

change in responsibility.  The end of line responsibility and sign-off on projects did not change.  The review position's 
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'independence and influence' score is higher than that of the Business Coordinator position.  While the review position is the 

go-to person for advice about digital media content and design, this has always been a requirement and is expected of a 

technical role.   

28 Mr Haw's evidence confirmed that he only directly supervised the review position's previous occupant about three times a year.  

He said the review position had more than 90% autonomy, even while supervised, and would work on projects for other areas 

of WA Police without needing his prior approval or supervision.  

29 Ms Van Hamersveld gave evidence that both she and Ms Dimond independently assessed the review position to arrive at 

Mercer scores and then agreed on the final Mercer scores together.  She confirmed that, as part of her role in the CRC, she 

quality assured her own work.  She said that another CRC member also quality assured the assessment.   

Consideration 

30 I have carefully considered the evidence and submissions before me.   

31 I consider the Report is a comprehensive review of Ms Wincza’s claim.  It took into account all material considerations. 

32 In summary, I am not persuaded that there has been a significant net increase in work value.  Overall, the work, responsibility 

and skills have not significantly changed.  Nor have the conditions under which the work is performed.  There has been some 

increase in work value, but not enough to justify reclassification. 

33 Much of Ms Wincza’s argument goes to her personal qualities and approach.  I commend Ms Wincza on her diligence and 

professionalism.  However, it is the requirements of the position, rather than the skills, abilities or competence of the person 

who fills the position, which is relevant.  As found by Scott ASC in Minister for Health v HSUWA (Frontline Clerks’ Case) 

[2013] WAIRC 836; (2013) 93 WAIG 1565 at [63] - [66], it is the job the employer requires to be performed, and the way the 

employer has structured the arrangements under which the work is performed, which are the bases of assessment.  

34 I accept that research and innovation are now greater parts of the review position.  But I accept Ms Dimond’s evidence that 

‘maintaining awareness of trends and developments in digital media’ was a listed accountability in the original application for 

the review position but that, because it was not considered a major part of the review position at the time, it was not contained 

in the final position description.   I find research and innovation were part of the review position.  There is some change in that 

research and innovation now forms a greater part of the review position.  Given the technical nature of the review position and 

the evidence, which I accept, that Level 4 positions are expected to use technical experience to enhance local procedures and 

systems and draw upon existing skills and abilities, I find that the increase in research and innovation does not significantly 

increase the review position’s work value. 

35 In relation to project management, I find what Ms Wincza refers to as project management involves similar duties which are 

differently described.  As Ms Dimond said in evidence, the review position has always included project management, as shown 

by the original PD's position objective, accountabilities and essential work-related requirements: 

a. Position objective - ‘Creates, produces and manages a variety of digital material for the Western Australia 

Police (WAPOL) including multimedia presentations, videos/DVDs and web broadcasts.  Maintains and 

uploads information for WAPOL websites in text, video and new media formats.  Provides a general audio-

visual production capability for the Media and Corporate Communications Directorate.’ 

b. Accountabilities 

i. (1.2) ‘Researches, creates, edits, uploads and maintains video web streams and other digital content.’ 

ii. (2.1) ‘Shoots, manipulates, edits and manages video’. 

iii. (2.2) ‘Produces content for the WAPOL internet through the creation of digital media in 

numerous digital formats’. 

iv. (2.3) ‘Creates, formats, edits and converts digital content from WAPOL business and 

policing units for use in digital media productions’. 

v. (2.5) ‘Organises and arranges digital media productions and undertakes related duties including 

editing, camera operation, mixing, sound recording, lighting, and archiving media and corporate 

communications material etc for these productions.’ 

c. Essential work-related requirements 

i. (1) ‘Ability to produce, edit and manage digital video content using a variety of professional formats, 

including production, camera, sound recording and editing techniques.’ 

ii. (5 Context) ‘Working on several projects simultaneously’. 

iii. (6 Context) ‘Communicating corporate messages both within and external to WA Police.’ 

36 I accept the evidence of the supervisor of the review position's previous occupant, Mr Haw, and find that autonomy has not 

significantly changed.  End of line responsibility is the same and sign-off on projects has not changed. I accept that script 

writing was part of the review position before.  Indeed, it is part of creating digital material. 

37 Ms Wincza disputes the Mercer score.  As has been noted in many reclassification decisions, an assessment tool is a guide and 

not an absolute determinative tool: Willers v Workcover [2010] WAIRC 00183; (2010) 90 WAIG 333 [151].   

38 Ms Wincza says her employer used inappropriate comparators when considering her reclassification claim.  Comparative wage 

justice is not part of a claim for reclassification.  Ms Wincza has not demonstrated a significant increase in work value so it is 

not necessary for the Public Service Arbitrator to compare the review position to other positions.  In any event, I accept that 

WA Police used appropriate comparators when considering whether the work value had increased such that the review position 

should be reclassified to Level 5. 
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39 The work value assessment conducted by Ms Dimond, assisted by Ms Van Hamersveld, is consistent with classification 

principles.  Ultimately that assessment found, as I have, that while there is some change in work value, it is not enough to 

justify reclassifying the position. 

Conclusion 

40 At the hearing, the parties asked me to amend the name of the respondent to 'Commissioner of Police'.  I am satisfied that the 

employing authority is the Commissioner of Police and will issue an order amending the name of the respondent.   

41 Ms Wincza is a valuable employee who performs important work to a high standard.  However, I am not persuaded that the 

review position should be reclassified because of a significant increase in work value. 

42 The application is dismissed. 
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[L.S.] Public Service Arbitrator. 

 
 

2017 WAIRC 00800 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAROLINE WINCZA 

APPLICANT 

-v- 

COMMISSIONER OF POLICE 

RESPONDENT 

CORAM PUBLIC SERVICE ARBITRATOR 

 COMMISSIONER T EMMANUEL 

DATE TUESDAY, 12 SEPTEMBER 2017 

FILE NO PSA 18 OF 2016 

CITATION NO. 2017 WAIRC 00800 



97 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1561 

 

 

Result Application dismissed 

Representation 

Applicant In person 

Respondent Ms L Middleton (as agent) and Ms D Hopkinson (as agent)  

 

Order 
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 THAT this application be, and by this order is, dismissed.  

(Sgd.)  T EMMANUEL, 
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[L.S.] Public Service Arbitrator. 
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Reasons for Decision 

1 Mr Adams has been employed in the public sector for many years.  About five years ago he was transferred into an Assistant 

Director (AD) position at the Department of Finance.  That position was abolished in May 2014.  Although Mr Adams is still 

employed by the Department of Finance, he has not produced any work for the Department since his position was abolished. 

2 From 2014 to 2016, Mr Adams applied for various positions in the Department.  He either did not accept those positions or 

was not the successful candidate for those positions.  The Department decided that Mr Adams could not be transferred to a 

position within the Department and registered Mr Adams. 

3 Mr Adams has referred to the Commission under s 95(2) of the Public Sector Management Act 1994 (WA) (PSM Act) the 

Department of Finance’s decision on 31 January 2017 to register him under reg 18 of the Public Sector Management 

(Redeployment and Redundancy) Regulations 2014 (WA) (Regulations).   

4 Regulation 18 sets out the circumstances where the Department may register Mr Adams.  The main issue in dispute is whether 

Mr Adams could be transferred within his department or organisation. 

5 Mr Adams says the Department did not fairly or properly apply reg 18 when it decided he could not be transferred to six 

particular positions.  In summary, he says this is because the Department’s assessment was not based on merit and lacked 

transparency.  He wants me to order that the Department revoke his registration. 

6 The Department says Mr Adams could not be transferred and it fairly and properly applied reg 18 when it registered 

Mr Adams. 

What must I decide?  

7 In exercising the Commission’s jurisdiction, I must decide whether the Regulations have been fairly and properly applied to, or 

in relation to, Mr Adams: s 95(5) PSM Act.  

8 In his notice of referral, Mr Adams sets out two main arguments.  Before the hearing, he discontinued the second argument, 

which related to performance management.   

9 In effect, Mr Adams’ argument is that the Department’s assessment that he could not be transferred into the six positions was 

not sound because it was not based on merit and lacked transparency.  

10 Although Mr Adams disagrees with the selection panels’ conclusions about his capabilities and he does not concede that he 

does not meet the selection criteria for the six positions, Mr Adams is not challenging the selection panels’ conclusions 

because he considers it would be difficult to prove their conclusions were not fair or proper.  He adds that his views about his 

own capabilities are not relevant. 

11 Although I must consider the Department’s selection processes for the six positions in resolving this matter, considering 

whether the Regulations have been fairly and properly applied in relation to Mr Adams is a broader question.  As I made clear 

to the parties before and at the hearing, that involves considering all the relevant circumstances that led to the Department 

deciding to register Mr Adams.  

12 Section 23(2a) of the Industrial Relations Act 1979 (WA) (IR Act) excludes the Commission’s jurisdiction where a procedure 

referred to in s 97(1)(a) of the PSM Act is prescribed.  This means that to the extent that Mr Adams seeks relief in respect of a 

breach of public sector standards, the Commission does not have jurisdiction to deal with his claim.  Mr Adams says, and the 

Department does not dispute, that he does not argue that the Department breached public sector standards.  The Department 

does not argue that the Commission’s jurisdiction is excluded because a procedure referred to in s 97(1)(a) of the PSM Act is 

prescribed.  

Legislative framework 

13 Under the Regulations, an employing authority can determine that an employee may become a registrable employee.  This 

means the employee is surplus to requirements or his position has been abolished.  The employing authority must give written 

notice to, and consult with, the employee as soon as practicable after making this determination.  Once an employee becomes a 

registrable employee, the employing authority may, after giving that employee written notice, transfer the employee to a new 

position.  If the employing authority is satisfied that the employee cannot be transferred, it can offer the employee voluntary 

severance or, after giving the employee written notice, register the employee.  If the registered employee cannot find new 

employment before the end of his redeployment period, which is usually six months, then his employment is automatically 

terminated under the Regulations and he is entitled to redundancy pay.  

14 Under s 95 of the PSM Act, an employee aggrieved by a section 94 decision may refer the decision to the Commission as if it 

were an industrial matter. 

15 It is common ground that the Department made a section 94 decision when it made a decision under reg 18 to register 

Mr Adams. 

16 Regulation 18(1) states:  

18. Registration of registrable employee 

(1) The employing authority of an employee may register the employee in accordance with the Commissioner’s 

instructions if —  

 (a) the employee —  

 (i) has been given a notice under regulation 9(1); and 

 (ii) is a registrable employee; and 
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 (iii) cannot be transferred within his or her department or organisation; 

  and 

(b) at least 14 days before the day of registration, the employing authority has given the employee written 

notice of the employing authority’s intention to register the employee. 

17 In deciding this matter, the Commission is confined to determining whether or not the regulations have been fairly and 

properly applied: s 95(5) of the PSM Act and the Commission exercises its jurisdiction in accordance with equity, good 

conscience and the substantial merits of the case: s 26(1)(a) of the IR Act. 

18 Although he was considering a different regulation and set of facts, I agree with Kenner SC’s general observations at [14] of 

Collard v Chief Executive Officer Department for Child Protection and Family Support [2016] WAIRC 00733; (2016) 

96 WAIG 1450.  'Fairly and properly applied' should be given its ordinary meaning.  According to the Shorter Oxford English 

Dictionary, 'fairly' means 'Equitably, candidly, impartially…Becomingly; proportionately…legitimately'.  Likewise, 'properly' 

means 'Excellently; genuinely, thoroughly…Suitably, appropriately'.  Mr Adams and the Department agree with that 

construction.  

19 Mr Adams argues Parliament intended that involuntary termination under the Regulations is to be a last resort.  He says that is 

clear from the Standing Committee on Legislation in Report 22 on the Workplace Reform Bill 2013.  Given that an employee 

cannot appeal the automatic termination of his employment that will occur under reg 30 of the Regulations six months after he 

is registered if he does not get a new position, Mr Adams argues that this means the decision to register the employee must also 

be a last resort.    

20 It is clear from reg 18 that if an employee can be transferred, he may not be registered.  Here, to fairly and properly apply 

reg 18, the Department would need to conclude, on reasonable grounds, that Mr Adams cannot be transferred to another 

position.  That is at the heart of the dispute.  The Department says Mr Adams could not be transferred, while Mr Adams says 

the Department wrongly reached that conclusion because the selection processes it used for the six positions was flawed. 

The circumstances leading up to the Department’s decision to register Mr Adams 

21 Mr Adams gave evidence at the hearing.  The Department did not lead evidence at the hearing.  The parties assisted the 

Commission by providing a comprehensive statement of agreed facts and confirming that the 14 documents attached to 

Mr Adams’ notice of referral are agreed documents. 

22 Mr Adams was allocated a case manager on 22 July 2014 to provide him with information and assistance.  He agrees that he 

was appropriately case managed throughout the redeployment period. 

23 The Department identified more than 90 potential Level 8 positions for Mr Adams between May 2014 and February 2017.  

Mr Adams says, and the Department does not dispute, that Mr Adams unsuccessfully applied for 64 positions in that time 

period.  The Department facilitated 12 of those applications. 

24 In August 2014, Mr Adams was asked if he was interested in a Level 8 Assistant Director position at Building Management 

and Works, in Osborne Park.  In September 2014, Mr Adams received an informal employment offer as a Level 8 Project 

Officer at the Department of Health, also in Osborne Park.   At the time, Mr Adams told the Department that he was not 

interested in those positions because the location did not suit him.   

25 Mr Adams now says the real reason he declined the Department of Health position is because it was an informal offer, he had 

limited IT experience and he was confident that he would get a position with the Public Utilities Office.  He told the 

Department that the position's location was unsuitable because he did not want to offend his former colleague who had offered 

him the opportunity.  Mr Adams says that initially he was selective about the positions he expressed interest in.  After a lack of 

success, he became less discerning.  The parties agree Mr Adams became more flexible and considered positions in Osborne 

Park, Midland and Cannington.   

26 From September 2014 to January 2017, the Department provided Mr Adams with ongoing support to find a new position 

including a case manager, training and external personal consultants to help with his applications and interview skills.  

27 From 2014 to 2016, following the recommendations of various selection panels, the Department decided not to transfer 

Mr Adams to any of the following six positions:  

a. two vacancies as AD Regulatory Mapping and Reform – Economic Reform Unit, assessment report dated 

21 June 2016;  

b. Project Leader – Public Utilities Office, assessment report dated 20 October 2015;  

c. AD Business Performance – Public Utilities Office, assessment report dated 24 March 2015;  

d. AD Red Tape Reduction – Economic Reform Division, assessment report dated 1 December 2014; and  

e. AD Regulatory Reform – Economic Reform Division, assessment report dated 1 December 2014.  

28 Presumably Mr Adams was unsuccessful for many of the other positions he applied for but he does not complain about that 

and the parties have not put evidence before me about the circumstances of Mr Adams not being selected for those other 

positions.  Mr Adams’ referral focusses on the Department’s selection processes for these six positions. 

29 The Department wrote to Mr Adams on 12 January 2017 to let him know that he would become a registered employee on 

31 January 2017.  By operation of reg 30, Mr Adams’ employment would ordinarily terminate on 1 August 2017, after his six-

month redeployment period.  However, the Department agreed to suspend the continuance of Mr Adams’ redeployment period 

for the period from 31 July 2017 until the day the Commission provides final orders in this matter.   

Were the selection processes for the six positions fair? 

30 The parties agree that 'a transfer candidate should be assessed at the standard of whether he/she can perform the duties and not 

whether he/she is the best or most suitable candidate for the vacant position'.   
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31 Further, the parties agree that in making its decision to register Mr Adams, the Department must comply with principles of 

merit and transparency. 

32 They agree those principles are:  

Merit - in applying the merit principle a proper assessment must take into account:  

 the extent to which the person has the skills, knowledge and abilities relevant to the work related requirements 

and outcomes sought by the public sector body; and  

 if relevant, the way in which the person carried out any previous employment or occupational duties. 

Transparency - decisions are to be transparent and capable of review. 

33 Different selection processes were used for the six positions.   

34 For the two AD Regulatory Mapping and Reform positions, Mr Adams attended a meeting with Mr Dolling and Ms Gould.  

Mr Martin and Mr Fairs provided references for Mr Adams. 

35 For the Project Leader position, Mr Adams was interviewed by Mr Martin and two other people.  Three references were 

obtained for Mr Adams.  

36 The parties describe the selection process for the AD Business Performance position as semi-formal.  It involved an interview 

that was a semi-formal discussion, two scenarios and a 45-minute written exercise based on scenario one.  Scenario two was a 

brain teaser.  The Department requested a recent line manager to confirm Mr Adams’ suitability for the position.  Mr Adams 

chose Mr Martin as his referee and Mr Martin provided a reference for Mr Adams.  

37 For the AD Red Tape Reduction and AD Regulatory Reform positions, Mr Adams submitted his resume and a written 

statement addressing three questions set by the selection panel.  He was then interviewed for those positions.  Mr Martin and 

Mr McLaughlin provided references for Mr Adams. 

Overview of Mr Adams’ argument 

38 Mr Adams argues that the Department did not fairly and properly apply reg 18 because it concluded that he could not be 

transferred in circumstances where its selection processes lacked merit and transparency.  I understand his argument to be that 

he would have been assessed as suitable for the six positions if the selection panels had complied with the merit and 

transparency principles. 

39 In summary, Mr Adams criticises the selection processes the Department used for assessing whether he could be transferred 

into the six positions because he says the selection panels: 

a. ignored components of selection criteria and therefore did not evaluate the extent to which he met the criteria; 

b. applied higher weighting to components of selection criteria when no priority was declared or approved; 

c. applied higher weighting to some selection criteria when no priority was declared or approved; 

d. used criteria that were not authorised or declared in the job description forms (JDF) to assess his suitability; 

and 

e. asked questions at interviews that did not enable a fair or proper assessment of his capabilities against the 

selection criteria. 

40 Here I set out broadly Mr Adams’ arguments for why he says the Department was wrong to conclude he could not be 

transferred into the six positions.  From [50] to [76], I address his specific complaints in more detail. 

41 Mr Adams says that the selection criteria for each position are approved by an executive.  The selection panel cannot use 

different criteria when assessing suitability for a position, otherwise the selection process could be arbitrary and capricious and 

would not allow independent review.    

42 Mr Adams says that to comply with the transparency principle the selection panel must give equal weight to all components in 

a criterion and all criteria for a position, unless different weightings are declared.  To conclude that he did not meet a criterion 

because he did not meet one component means the selection panel considered one component more important than another.  

Applying unequal weighting means the selection process is capricious and arbitrary and prevents independent review.  The 

Department says it complied with the transparency principle because the selection panels’ assessments were clear and capable 

of being reviewed.  The selection panels’ findings that Mr Adams did not meet certain components of criteria were openly and 

appropriately formed.  If a component that Mr Adams could not demonstrate capability in is a relevant factor, the Department’s 

approach cannot be unfair.   

43 Mr Adams says the merit principle requires the selection panels to assess the extent he meets the criteria, which is a lower 

threshold than meeting 100% of the criteria.  The selection panel must: 

a. to determine if each criterion is met, balance Mr Adams’ capabilities in each component of the criterion; and 

b. to determine the extent of Mr Adams’ suitability, balance the criteria Mr Adams was ‘superior and satisfactory’ 

in with the criteria Mr Adams did not meet. 

44 Mr Adams says only then can the selection panel determine if he could adequately perform the duties of the position.  If he 

could not, the selection panel must consider if he could get to the required standard within a reasonable period with additional 

training. 

45 Mr Adams says the selection panels’ conclusions that he did not demonstrate adequate capabilities is ‘stating [the selection 

panel] was unable to determine whether [Mr Adams] did have, or did not have, the required level of capabilities.  This is a 

failure of the selection process’.  However, Mr Adams agrees with the Department’s submission that if a selection panel 

concludes that a candidate cannot demonstrate required capabilities, it might be because that candidate did not possess the 

requisite skills or experience.  The Department submits the selection panels concluded Mr Adams did not demonstrate 

adequate capabilities because Mr Adams lacked those capabilities.  It was not a failure of the selection process.  Mr Adams 

argues that the selection panels came to those conclusions because they did not ask appropriate questions or provide him with 
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enough time to explain his capability.  He says the Department must conclusively, and without doubt, determine he does not 

have adequate capabilities before it can decide he cannot be transferred.  He argues the Department should have done a second 

interview or invited him to provide additional material.   

46 The Department submits that the assessment reports show Mr Adams could not fulfil the requirements of the positions within a 

reasonable period of time with reasonable training.  A ‘fair reading’ of the assessment reports show that the selection panels 

appropriately assessed Mr Adams against the selection criteria and Mr Adams’ levels of capability.  Mr Adams agrees that the 

assessment reports show he could not fulfil the requirements of the positions, but submits that the selection panels’ conclusions 

were not ‘accurate or robust’ because the selection processes were not fair and proper.  

Overview of the Department’s argument 

47 The Department submits that its decision to register Mr Adams because he could not be transferred was merit-based and 

transparent and the assessment reports attached to Mr Adams’ notice of referral show that Mr Adams was properly considered 

for each position against the selection criteria.  The selection panels concluded that Mr Adams did not have some of the 

required skills for the positions and that he did not demonstrate adequate capabilities because he lacked those capabilities.  The 

Department argues that Mr Adams could not fulfil the requirements of the positions within a reasonable period of time, with 

reasonable training, considering the positions’ responsibilities and Mr Adams’ experience and competence. 

48 I understand the Department’s submission to be that it supported Mr Adams and took reasonable steps to try to transfer him. 

Consideration 

49 I have considered Mr Adams’ detailed complaints in relation to each of the six positions. 

Two AD Mapping and Reform positions 

50 Mr Adams complains about the way the selection panel assessed him against selection criterion one.  He says it has two 

components, namely ‘extensive experience in reviewing and assessing regulatory arrangements’ and ‘extensive experience in 

providing advice on regulatory design’.  He says the selection panel only assessed him on the first component.  Mr Adams 

agrees that a successful candidate must demonstrate suitability in both components or at least that he could fulfil both 

components with training. But I find the selection panel assessed Mr Adams against this criterion and found him lacking.   

51 Mr Adams complains that the use of ‘and/or’ in selection criterion two is flexible, confusing and does not meet the 

transparency principle.  Selection criterion two is 'Substantial experience and results in the delivery of regulatory reforms 

and/or process improvement across Government and/or business'.  I think it means a candidate must demonstrate substantial 

experience and results in the delivery of regulatory reforms or process improvements, across government or business.  If a 

candidate can demonstrate substantial experience and results in the delivery of regulatory reforms and process improvements, 

across government and business, so much the better.  But even if I agreed with Mr Adams' argument, it does not follow that he 

could have been transferred to these positions.   

52 Mr Adams complains that he was assessed against criteria that were not in the selection criteria, namely project management 

capabilities and the ability to deliver projects in tight timeframes.  He says that breaches the transparency principle because 

those job-related requirements were not specified in the JDF’s selection criteria.   

53 I am not persuaded that Mr Adams was assessed against criteria that were not in the selection criteria.  The first dot point under 

‘What you will deliver’ on the JDF is essentially delivering a project ‘in relatively short timeframes’.  It is fair to assess a 

candidate on what he must deliver in the position.  But even if he was assessed against criteria not in the selection criteria, here 

I do not think that would make the selection process unfair.  I say that for the following reasons.  The selection panel’s 

assessment report is a summary.  It groups the feedback into three areas of enquiry.  Mr Adams agrees he was told six days 

before the interview that the interview would focus on those three areas of enquiry.  Project delivery is the second area of 

enquiry.  It clearly relates to selection criterion two.  All of the selection panel’s observations relate to Mr Adams’ suitability 

for the positions.  To the extent that Mr Adams complains that the selection panel should have considered his experience rather 

than his skills, I am not persuaded that there was anything unfair about the selection panel’s approach. 

54 Mr Adams complains about the selection panel’s conclusion that he 'presented as more of an engaged contributor than a project 

leader; leadership is critical in this role’.  He criticises the lack of reasons provided for that conclusion and the lack of 

questions to evaluate his ability to lead, as opposed to manage teams.  I find that criticism pedantic.  He was asked about how 

he would manage teams, which clearly relates to leadership.  One of the essential selection criteria refers to leading people and 

teams.   

55 Further, while Mr Adams’ subordinate referee supported Mr Adams' claims and thought he would be fully capable in the 

positions, the other referee Mr Adams chose provided him with a reference that would not support his success.  Mr Martin did 

not support Mr Adams’ claims against the criteria.  His reference was not particularly positive.   

56 Mr Adams complains that the last selection criterion was not assessed.  On its face, it may not have been formally assessed in 

detail.  The substance of the last criterion is partly dealt with in the selection panel’s comments under stakeholder engagement.  

The selection panel concluded that Mr Adams would be able to determine customer needs.  But it is clear that Mr Adams was 

unsuccessful because he failed to meet the other selection criteria.  

57 Mr Adams says that balancing the extent to which he met and exceeded some criteria with those he did not meet would have 

meant that he was suitable and could be transferred to these positions.  I disagree.  The selection panel concluded that 

Mr Adams did not meet some criteria.  That Mr Adams exceeds other criteria does not make him suitable overall.  To be 

suitable, he needs to meet all components of the criteria, or be able to do so within a reasonable timeframe with reasonable 

training.   The selection panel considered that Mr Adams would need to be able to meet the criteria in around four months 

because of the high profile nature of the work.  It found it would take longer than four months to train Mr Adams in regulatory 

mapping and training in other areas, such as regulatory design and fast paced delivery, would take longer than four months and 

had unclear prospects of success.  
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58 Overall, Mr Adams has not persuaded me that the selection panel’s conclusion was wrong or that the selection process it used 

was flawed or unfair.  I find the Department could not transfer Mr Adams into these positions.  

Project Leader 

59 Mr Adams complains that the selection panel did not evaluate the extent to which, on balance, he met selection criterion one 

and also that it placed greater weight on some components of the criterion.  As I state at [57], I am not persuaded by this 

argument.  

60 He complains that in concluding that he lacked written communication skills, the selection panel did not evaluate the extent of 

his verbal communication skills, placed greater weight on the former and focused on report writing, which was an undeclared 

component of criterion two.  I find that the selection panel concluded Mr Adams did not meet the selection criterion because he 

did not demonstrate the required skills for one component of the selection criterion, that is, preparing high quality written 

advice.  That does not mean the selection panel placed greater weight on the one component.  It means Mr Adams needed to 

demonstrate both written and verbal communication skills.  Written reports clearly come within selection criterion two because 

the JDF expressly refers to preparing written reports under ‘What you will deliver’.  Mr Adams agrees that he has not prepared 

a written report since 2000.  I find Mr Adams was not able to demonstrate he fulfilled this selection criterion. 

61 Mr Adams complains that the assessment report does not list the questions he was asked and therefore the selection panel’s 

assessment for criterion three is not capable of being reviewed.  I disagree.  In my view, there is no requirement to list every 

question asked during an interview in order for the selection process to be transparent.    

62 Mr Adams complains that the selection panel places higher weighting on some selection criteria because it states that he did 

not sufficiently fulfil criteria one, two and three, which reflect the position’s substantive requirements.  He argues the selection 

panel should give equal weight to all criteria.  I am not persuaded that there is anything unfair or improper about the selection 

panel’s process.  I find the selection panel did not place higher weighting on some selection criteria.  The selection panel found 

Mr Adams fulfilled selection criteria four and five.  The selection panel concluded that, and provided reasons why, Mr Adams 

did not fulfil three of the selection criteria.  Mr Adams has not challenged those conclusions.  To be suitable for the position, 

Mr Adams needed to fulfil all the selection criteria or be able to do so within a reasonable period of time with reasonable 

training.  He did not fulfil all the selection criteria and the selection panel concluded that he would not be able to do so with 

even with training.  The selection panel was right to conclude that Mr Adams was not suitable for the position.  I find the 

Department could not transfer Mr Adams into this position.  

AD Business Performance  

63 Mr Adams complains that a higher weighting was placed on some of the selection criteria when the weighting was not 

declared.  He says the selection panel placed higher weighting on selection criteria one, two and three and a proper and fair 

assessment of all the selection criteria would have concluded he was suitable for the position.  Mr Adams says that 

scenario one was irrelevant, unfair and took too long to complete, depriving him of time during the interview to otherwise 

demonstrate his suitability.  

64 I accept the Department’s submission that scenario one attempted to test Mr Adams’ thought process, logic and forecasting.  

Mr Adams concedes that he had not led teams doing financial analysis since 2005.  I find that the selection panel correctly 

concluded that Mr Adams did not fulfil the first two selection criteria, which relate to the substantive requirements of the 

position.  While his referee report is not able to be reviewed, the assessment report records that Mr Martin considered he was 

not qualified to comment on the first two selection criteria.  Those selection criteria were fundamental to the position.  A 

candidate should select a referee who will support his application.  Unsurprisingly, Mr Martin's lack of support for Mr Adams' 

application contributed to the selection panel's conclusion that Mr Adams was not suitable for the position. 

65 Mr Adams complains that he was not given a chance to explain his experience and expand on his resume.  He says the 

scenarios tested his skills and not his experience.  According to the assessment report, Mr Adams had a two-hour semi-formal 

discussion involving two scenarios, a written exercise and questions.  I consider that to be fair.   

66 Mr Adams complains that not all aspects of technical skills were tested.  The assessment report shows that the selection criteria 

were assessed and Mr Adams was found lacking.  

67 He complains that he was not given an effective opportunity to demonstrate his written skills, that he had insufficient time and 

that he used a different keyboard and mouse than he was used to.  Mr Adams says the written exercise was unfair and 

unreasonable.  It was not effective and his oral communication skills were not assessed. Mr Adams says the written exercise 

was unrealistic because ministerial advice would not be drafted in 45 minutes and, because written communication is not ‘his 

strongest card’, Mr Adams has always relied on his team members to proofread and help him improve. 

68 I accept that the written exercise was an opportunity for Mr Adams to demonstrate what he could do in 45 minutes with what 

he was given.  Mr Adams has not persuaded me that there was anything unfair or improper about the written exercise.  I find it 

to be fair and reasonable.  The assessment report makes it clear that the selection panel found Mr Adams lacked written 

communication skills.  The selection panel did not apply a higher weighting to written communication.  Rather, it concluded 

that Mr Adams did not fulfil the selection criterion because he did not fulfil the written component.  

69 The selection panel considered whether with training Mr Adams could fulfil the requirements of the position.  It found that 

there was no realistic mechanism to equip Mr Adams to fulfil the requirements of the position in a reasonable timeframe or in a 

way that would meet the needs of the Department. 

70 Mr Adams has not persuaded me that the selection panel should have reached a different conclusion or that its selection 

process was unfair.  I find the Department could not transfer Mr Adams into this position. 

AD Red Tape Reduction and AD Regulatory Reform 

71 Mr Adams complains that the selection panel did not use his answers to additional questions in its assessment.  He says the 

additional questions deprived him of time to expand on responses to formal questions.  He complains that the selection panel 

did not ask appropriate questions to enable him to demonstrate that he met the selection criteria.  I have considered the 
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examples Mr Adams gave of the selection panel's questions and I find that the selection panel did not ask inappropriate 

questions. Further, as Mr Adams conceded in cross-examination, the content of the questions was sensible and relevant and the 

selection panel used Mr Adams’ responses to some of the additional questions in concluding that he ‘engaged with the panel 

on some quite challenging economic issues.  He appeared to be open to new ideas and the panel noted a good solutions focus 

in his answers’.    

72 Mr Adams says that the selection panel did not give him a chance to explain his experience in managing people and teams and 

only asked one question about leadership, which was about developing capability in teams.  Mr Adams agrees that he had the 

positions’ JDFs, was familiar with interviews and understood that he needed to sell himself to the selection panel in a limited 

time.  He also had the five questions in advance and had 15 minutes to prepare.  In effect, Mr Adams agrees that it would have 

been possible for him to talk about his experience managing teams in response to multiple questions. 

73 Mr Adams' approach is at times pedantic.  For example, Mr Adams focusses on the selection panel's observation that 'Mr 

Adams was pleasant at interview though lacked a bit of energy from the perspective of being proactive in the customer service 

space'.  Mr Adams argues 'I did not provide any information on my energy levels or on my customer service capabilities 

because these questions were not asked.  Furthermore, the selection criterion does not specify a requirement for an energetic 

person'.  Mr Adams notes that for these positions his supervisors provided negative comments that would have provided the 

selection panel with considerable doubt about his ability to perform the duties and his suitability for the positions.  But he still 

argues that a fair assessment and balancing the extent to which he met and exceeded some criteria with those he did not would 

conclude that he was suitable.  I disagree.  

74 For these positions, the referees Mr Adams chose did not provide references that would support a candidate being selected.  

Mr Martin said he could not comment on a range of the selection criteria, such as experience in economic and regulatory 

reforms.  He provided some positive comments in relation to others, such as effectively engaging with stakeholders, and noted 

that Mr Adams had experienced some difficulty in managing conflicts within teams.  Mr McLaughlin’s reference was broadly 

consistent with Mr Martin’s.  He also said he could not comment on the first two selection criteria, which included experience 

in economic and regulatory reforms.  Mr McLaughlin made negative comments about Mr Adams’ people management and 

written communication skills. 

75 The selection panel was not convinced about Mr Adams' experience in economic and regulatory reforms.  Mr Adams agrees 

that he originally did not apply for the positions because he did not have an economics background.  The selection panel 

considered that Mr Adams would need additional training to meet the requirements of the positions and that such training 

would likely take well in excess of six months.  It is implicit from the selection panel’s assessment report, and I find, that 

Mr Adams could not meet the requirements of the positions within a reasonable timeframe with reasonable training. 

76 I find the selection panel's assessments were fair and they reached fair conclusions.  I find the Department could not transfer 

Mr Adams into these positions. 

Overall 

77 Based on the documents, submissions and oral evidence before me, I find Mr Adams had a reasonable opportunity during the 

selection process for each of the six positions to demonstrate his capabilities.  I agree with the selection panels’ conclusions 

that he was not capable of being transferred into the six positions.  The Department was entitled to rely on the selection panels’ 

conclusions.  In doing so, I find the Department fairly, equitably, impartially, thoroughly and appropriately evaluated 

Mr Adams’ capabilities. 

78 In this case, without Mr Adams challenging the selection panels’ conclusions about his abilities, it is difficult for me to find 

that he could have been transferred to one of the six positions. 

79 It is obvious that the process the Department uses to consider whether an employee can be transferred should be fair.  It should 

also be transparent and based on merit.   

80 I cannot accept Mr Adams’ argument that the selection panels’ conclusions that he did not demonstrate adequate capabilities 

amounts to ‘stating it was unable to determine whether [he] did have, or did not have, the required level of capabilities and that 

is a failure of the selection process'.  It is clear from the assessment reports that the selection panels determined that Mr Adams 

did not demonstrate the required capabilities.  He either did not have the required capabilities or he had them but did not 

demonstrate them.  Either way, if there was a failure, it was on the part of Mr Adams and not the selection processes.   

81 Ordinarily, if during an interview a candidate does not demonstrate his capabilities, the Department is not required to offer a 

second interview or invite the candidate to provide additional information.  The interview is his opportunity to demonstrate he 

can do the job.  The reference check is another opportunity for the candidate to demonstrate he can do the job. 

82 It is not unusual or unreasonable for a selection panel to ask additional questions.  Mr Adams has not persuaded me that there 

was anything improper about the selection panels’ questions, or that his responses to those questions were inappropriately 

considered. 

83 I am not persuaded by Mr Adams’ argument that the selection processes were not transparent because all components of a 

criterion should be given equal weighting unless otherwise declared.  Decision-making should be transparent and identify 

significant issues which have impacted on the decision.  While it might be desirable to declare any differential weighting, in 

my view it is not essential to quantify the weight given to particular considerations.   

84 Further, I am not persuaded that to conclude Mr Adams did not meet a criterion because he did not meet one component means 

that the selection panel placed greater weight on one component.  I find the selection panel concluded, correctly, that 

Mr Adams did not meet the criterion because he only met part of it.  Assessing Mr Adams as only partially meeting the 

criterion is consistent with the merit principle.  A selection panel is entitled to conclude that a candidate is unsuitable because 

he does not meet all of the selection criteria.  

85 In these circumstances Mr Adams just did not meet the requirements of the positions because he did not fulfil the components 

of the selection criteria.   
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86 I do not consider that undeclared weighting means the selection panels’ conclusions are capricious, arbitrary and incapable of 

independent review.  I find the selection panels’ assessments are clear and capable of review.  They comply with the 

transparency principle.  The conclusions that Mr Adams did not meet components or criteria were, as the Department says, 

openly and appropriately formed.  The selection panels for the six positions were entitled to conclude that Mr Adams did not 

meet the requirements because he did not meet all the components of the criteria for the positions. 

87 Mr Adams argues that if the selection panels concluded that he lacked sufficient capabilities, it should have then considered 

whether he could attain the required standard within a reasonable period and after training.  For all of the positions the 

selection panels considered whether with training Mr Adams would be suitable.  They concluded, and Mr Adams does not 

dispute, that he would not.   

88 In circumstances where Mr Adams did not meet certain components of the criteria, and could not do so within a reasonable 

timeframe with reasonable training, the Department’s decision not to transfer him into the six positions is reasonable.  

89 Mr Adams raises many complaints about the selection processes.  I have carefully considered Mr Adams’ evidence and 

arguments.  I find the assessment reports show that the selection processes complied with the merit and transparency 

principles.  Mr Adams was assessed against the selection criteria.  He was found to be lacking in some areas which led the 

selection panels to conclude that he could not fulfil the requirements of the positions.  I cannot accept his argument that the 

Department’s selection processes for the six positions were flawed such that the Department could not reasonably conclude 

Mr Adams was unable to be transferred to those positions.   

90 Though the parties’ cases focussed on the six positions, I have also considered more broadly whether the Department’s 

decision to register Mr Adams was reasonable.  The Department did not call a witness to give evidence about how it reached 

its decision that Mr Adams could not be transferred.  It may have assisted the Commission to have done so.  Absent that 

evidence, I have considered the agreed facts and documents, Mr Adams’ evidence and the parties’ submissions.  Mr Adams 

was given a case manager, support and training.  From 2014 to 2017 the Department suggested he apply for over 90 positions, 

which Mr Adams agrees is a large number of potential opportunities.  He turned down several opportunities.  Mr Adams was 

fairly assessed for the six positions he complains about.   

91 Although not the focus of Mr Adams’ evidence or the documents he submitted, I understand from his closing submission at the 

hearing that he contends the Department used the Regulations to get rid of him because he was an unwanted employee.  I am 

not persuaded that is what happened.  I find the Department supported Mr Adams and took reasonable steps to try to transfer 

Mr Adams. 

92 In the circumstances of this case and on what is before me, I am satisfied that the Department had reasonable grounds to 

conclude, and I find, that Mr Adams could not be transferred.  I find the Department fairly and properly applied reg 18 in 

relation to Mr Adams.   

93 Mr Adams’ application is dismissed. 
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Reasons for Decision 

1 The applicant Mr Willis is the Assistant Director, Non-Government Schools Funding for the Department of Education 

Services.  He has held that position since November 2013. Prior to holding this, Mr Willis was the Chief Finance Officer of the 

Department, which position he held from May 2008. 

2 In about April 2016 Mr Willis became aware that an employee employed in another government department may be interested 

in transferring into his position at the Department, rather than taking a severance. Accordingly, Mr Willis explored the 

possibility of a substituted voluntary severance under reg 12 of the Public Sector Management (Redeployment and 

Redundancy) Regulations 2014 (WA).  This would mean that Mr Willis, who was keen to receive a voluntary severance from 

the Department, and had been for some time, could do so. Mr Willis confirmed with the other employee his interest in taking 

over his role at the Department. 

3 In relation to this possibility, Mr Willis’ evidence was that in earlier discussions with Mr Lloyd, the Department’s Executive 

Director Corporate Governance and Funding, Mr Lloyd was supportive of the possibility of a substituted voluntary severance. 

This was denied by Mr Lloyd in his evidence. Mr Willis further said that the other person’s Department was awaiting a 

suitability assessment in respect of the officer’s suitability for the role. There was no dispute that this person was a “registrable 

employee” for the purposes of the Regulations. 
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4 Events moved on. Mr Willis met with Mr Lloyd on 14 April 2016 and discussed with him the reasons why he wished to pursue 

a substituted voluntary severance. A few days later, on 19 April 2016, Mr Willis said he was advised in person by Mr Lloyd 

that the Department had declined his request for a substituted voluntary severance. It was Mr Willis’ evidence that Mr Lloyd 

informed him he had spoken with the Public Sector Commission and their advice was that whether or not to proceed with a 

substituted voluntary severance was at the discretion of the Department. The outcome of the Department’s consideration was 

set out in an email from Mr Lloyd to Mr Willis. 

5 Mr Willis is aggrieved by this process. He has complained that the Department failed to fairly and properly apply the terms of 

the relevant Regulations and has referred this matter to the Commission under s 95(2) of the Public Sector Management Act 

1994 (WA).  The Department denied it failed to act fairly and properly, but in any event, maintained that the claim made by 

Mr Willis does not fall within the Commission’s jurisdiction, because there was not, at any material time, a relevant 

“section 94 decision” for the purposes of s 95(1) of the PSMA, that was capable of being referred to the Commission under 

s 95(2). 

6 The question of whether there has or has not been a relevant “section 94 decision” is now to be determined as a preliminary 

issue. 

7 In terms of the facts relevant to the determination of the preliminary issue, in addition to the above outline, Mr Lloyd testified 

that as Mr Willis’ line manager, he met regularly with him as part of his responsibilities. In October 2014, Mr Lloyd said he 

held a performance management meeting with Mr Willis at which various matters were discussed.  At that meeting, Mr Willis 

expressed a desire to take what he described as an “enhanced voluntary severance”. Mr Lloyd said he understood this to mean 

a severance proposal which contained more generous terms to that which would usually apply in the government sector. 

8 It was also Mr Lloyd’s evidence that Mr Willis had previously raised this possibility with him, over the two years prior to their 

October 2014 meeting. Mr Lloyd further said he informed Mr Willis that he was not aware of any opportunities for such an 

option at that time. Mr Lloyd did say however, if in the future the possibility of a voluntary severance did become available, 

which did not require the giving up of Mr Willis’ salary from the Department’s budget, then he would support this being 

considered by the Department. Mr Lloyd said he gave no undertaking as alleged by Mr Willis during the October 2014 

meeting. Since this time, it was Mr Lloyd’s evidence that Mr Willis regularly mentioned to him his continued interested in 

taking a voluntary severance from the Department. 

9 Mr Lloyd confirmed that in April 2016 during the course of a regular meeting with Mr Willis, Mr Willis again raised the 

possibility of a voluntary severance. He referred to an employee who was presently employed in the Department of Finance 

transferring into his position and Mr Willis taking a substituted voluntary severance. Mr Lloyd said that whilst he made no 

commitment to Mr Willis at that meeting, he was open to pursuing the matter further. 

10 In this respect, the following day, Mr Lloyd met with the Director General of the Department. Mr Lloyd’s evidence was that 

one matter raised in this discussion was the option of recruiting a lower level employee into Mr Willis’ position, when he 

ultimately left the Department.  Proceeding with a voluntary substituted severance, with an employee at the same level as 

Mr Willis, would preclude this option for the future. At the end of this conversation, Mr Lloyd understood the Director General 

would consider Mr Willis’ proposal further over the ensuing weekend and they would meet again the following Monday to 

discuss it further.  This took place. Mr Lloyd said that when he met again with the Director General on the following Monday, 

the Director General told him that he did not wish to proceed with Mr Willis’ “proposal” for a substituted voluntary severance. 

The reason being that to do so, would preclude the option of having Mr Willis’ job performed differently and at a lower 

classification level, at a later time.  Mr Lloyd met with Mr Willis later on the Monday and informed him of the outcome of his 

meeting with the Director General. 

11 There was also an affidavit filed by the registrable employee concerned, Mr Adams. Mr Adams is a registrable level 8 

employee at the Department of Finance. Prior to being registered, Mr Adams held the position of Assistant Director at the 

Office of Energy/Public Utilities Office from March 2010 to May 2014. Mr Adams confirmed Mr Willis’ evidence that he was 

approached about the possibility of pursuing a substituted voluntary severance with Mr Willis. He outlined the steps he took 

during March and April 2016 in this respect.  Mr Adams confirmed that he made a decision to pursue the transfer to the 

Department through the substituted voluntary severance process, on 11 April 2016.  Mr Adams said he understood that the 

Department of Finance would pay for any relevant training at the Department of Education Services, until Mr Willis’ 

resignation would take effect in June 2016. 

12 The above is a sufficient narration of the essential background facts. I now turn to consider the contentions put by the parties in 

relation to the preliminary issue. But before doing so there is one further matter to comment on. 

Amendment to claim 

13 By order of the Commission of 17 February 2017 Mr Willis’ claim was amended by consent. The amendment had the effect of 

substituting paragraphs 21 and 22 of the original referral with amended paragraphs 21 and 22 as contained in a letter from 

Mr Willis’ solicitor dated 9 January 2017.  Furthermore, Mr Willis recast his claim in relation to the relevant “decision” as 

expressed at par 5 of his draft submissions in reply on jurisdiction filed on 10 February 2017. So recast, it provides as follows: 

5. The Applicant claims that the decision to enter into discussions on substituted redundancy and then withdraw was in 

all the circumstances not a fair and proper application of the regulations to or in relation to him. 

Section 94 decision – contentions of the parties 

14 Both parties filed written outlines of submissions in relation to the preliminary issues. Additionally, an opportunity was given 

for further oral submissions at a hearing listed by the Commission. 

15 For the Department, it was contended that the existence of a “section 94 decision” is a jurisdictional fact. In the absence of 

such a decision, then no matter may be referred to the Commission under s 95(2) of the PSMA. The Department submitted that 
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the claim by Mr Willis, however expressed or characterised, was not a “section 94 decision”, that being one made or purported 

to be made under the Regulations. This was so, as the submissions went, because, in reliance on Griffith University v Tang 

(2005) 221 CLR 99 as adopted and applied by the Commission in McGregor v Western Australian Department of Education 

(2016) 96 WAIG 534, two essential criteria were not met. Firstly, the relevant decision must be expressly or impliedly required 

or authorised by the Regulations.  Secondly, the relevant decision must of itself, confer, alter or otherwise affect legal rights or 

obligations and in that sense, derive from the Regulations. 

16 As to the first criterion, it was submitted by the Department that for it to decline to give Mr Willis a substituted voluntary 

severance under reg 12 of the Regulations, is not to make a relevant “decision”, which is expressly or impliedly required or 

authorised by the Regulations: McGregor at pars 26-27; 29. Secondly, the other criterion is not met in this case. This is 

because on the Department’s view, not only was there no “decision”, given there was merely a refusal to act, but also, the 

Department, in declining to act on Mr Willis’ request, did not confer, alter or otherwise affect any legal right or obligation that 

he had. 

17 Furthermore, contrary to the submissions made by Mr Willis, there is nothing in ss 23(2) or 26 of the Industrial Relations Act 

1979 (WA), which alters the conclusion to be reached that the claim by Mr Willis is unable to be referred to the Commission 

under s 95(2) of the PSMA. 

18 Detailed and lengthy written submissions were made on Mr Willis’ behalf.  I only summarise the key contentions made for the 

purposes of the disposition of this preliminary issue. 

19 The broad submission was that the terms of s 95(1) of the PSMA, as the relevant definition, does not deal with the 

Commission’s jurisdiction nor does it provide the basis for a want of jurisdiction argument. Rather, Mr Willis contended that 

what is available is the possibility of there being an error of law within jurisdiction, that being a determination by the 

Commission as to whether a relevant decision is made under the Regulations as part of determining the merits: Lipohar v The 

Queen (1999) 200 CLR 485 at 517 per Gaudron, Gummow and Hayne JJ. In the present case, on the facts as set out in 

Mr Lloyd’s affidavit, it was clear that both Mr Lloyd and the Director General were discussing Mr Willis’ “request” for a 

substituted voluntary severance under reg 12. This was not just a “proposal”. 

20 The Commission’s jurisdiction according to Mr Willis, is found in s 95(5) of the PSMA. Thus the objection raised by the 

respondent is not jurisdictional at all, so the submission went. What s 95(1) does is specify and ensure that it is the regulations 

referred to in s 94 that are to be considered, when inquiring into the relevant “decision”. The contention was put by Mr Willis 

that the Department failed to act within the relevant authority provided by the Regulations. In the alternative, if there was 

authority to act, then the exercise of it, by the Department withdrawing from determining Mr Willis’ request, was not a fair and 

proper application of the Regulations. 

21 Furthermore, Mr Willis maintained that when viewing the statutory scheme established under the PSMA as a whole and also, 

when read with the history of reg 12 of the Regulations, Mr Willis took steps to explore a suitable match for his position, and 

in accordance with the appropriate process, made a proper request to his employer for the approval of his severance and 

resignation. The action of the Director General of the Department, in concluding that it wished to retain a discretion as to the 

manner in which Mr Willis’ position may be ultimately dealt with, was a relevant “decision” for the purposes of reg 12. In 

addition, the submission of Mr Willis was that the Department’s reliance on the notion of a “decision made under an 

enactment”, as referred to by the High Court in Tang and as adopted and applied by the Commission in McGregor, was 

misplaced. 

22 Mr Willis also contended that the circumstances of Tang, dealing with judicial review of administrative decisions, under a 

specific and distinguishable statutory scheme, does not apply in the present circumstances. The present relevant decision 

making is in relation to employment matters and is not a decision of an administrative character. The submission was made 

that the test espoused in Tang was developed for a very different reason to the present case under consideration. Mr Willis said 

that as a general principle, the purpose of judicial review is to place a check and balance on the exercise of State power. In this 

case, the Director General of the Department was not acting as the State in relation to the circumstances applicable to 

Mr Willis.  He was not exercising a power which was available to him to be exercised over the populace generally.  Rather, the 

Director General was exercising specific powers governed by statute and regulation, as the employer. 

23 In essence, Mr Willis’ submission was that the relevant decision by the employer was not one of an administrative character, 

but rather, was simply one as to whether the employer properly and fairly abided by obligations placed on it in relation to one 

of its employees. 

24 At the outset of the hearing of this matter, the Department informed the Commission that it had reconsidered its submissions in 

relation to jurisdiction and on reflection, submitted that the approach to the application of the relevant regulations is that as set 

out by the Commission as presently constituted in Bradley Owen Collard v Chief Executive Officer Department for Child 

Protection and Family Support [2016] WAIRC 00733; (2016) 96 WAIG 1450 and it no longer adopted the approach in Tang. 

In Collard, when dealing with a complaint by Mr Collard that his employer had failed to comply with the terms of various 

regulations in relation to his redeployment, I said in relation to the statutory scheme in s 95 the of the PSMA as follows at 

pars 9-16: 

9 Before considering the evidence, I make some observations about these provisions and their interpretation. 

10 It is clear that before a matter may be referred to the Commission, there must be a “decision made” or “purported to 

be made” “under regulations referred to in section 94”. A decision made “under” the Regulations is one that is made 

by virtue of, pursuant to or in accordance with and conformable to them: Perth Finishing College v Watts (1989) 69 

WAIG 2307 at 2312 citing Garbin v Wild (1965) WAR 72 and R v Clyne ex parte Harrop (1941) VR 200 per 

O’Bryan J at 201. 
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11 As to a decision “purported to be made”, there is no reason in my view to give this phrase other than its ordinary and 

natural meaning. This would encompass a decision in the sense of “1. That which is conveyed or expressed … 2. That 

which is intended to be done or effected by something…” (Shorter Oxford English Dictionary). Of course, the 

necessary nexus must exist between the purported decision and it being taken “under” the Regulations as referred to 

above. There is no issue taken in this case that the Department made a relevant decision for the purposes of s 95(1) of 

the PSM Act. 

12 By s 95(2) of the PSM Act, once a relevant decision has been taken, either an employer with a sufficient interest in 

the matter, or the employee aggrieved by the decision, may refer the matter to the Commission. On such a referral, the 

matter before the Commission is taken to be an industrial matter for the purposes of the IR Act. Such a referral is 

required to be made within the period of 21 days after the relevant decision, as prescribed by s 95(3) of the PSM Act 

and reg 44 of the Regulations. Presumably, the power to extend time in s 27(1)(n) of the IR Act would be able to be 

exercised in an appropriate case. The present application was referred to the Commission within the 21 day time limit. 

13 On a matter having been validly referred to the Commission under s 95(2), by s 95(5), the exercise of the 

Commission’s jurisdiction is confined and is not at large. This is despite the terms of ss 95(2) and (4) of the PSM Act, 

which, when read together, would appear to suggest that all of the powers of the Commission under the IR Act are 

able to be exercised. 

14 The terms of s 95(5) limit the Commission’s jurisdiction to a determination as to “whether or not” the regulations 

have been “fairly and properly” applied.  In my view, the phrase “fairly and properly applied” should, in the absence 

of any indication to the contrary in the terms of s 95 or the Regulations, be construed in accordance with their 

ordinary and natural meaning.  “Fairly”, relevantly means “2. Equitably, candidly, impartially … 3. Becomingly; 

proportionately … legitimately …”. Further, “properly” relevantly means “1. Excellently; genuinely, thoroughly … 2. 

Suitably, appropriately …”. (Shorter Oxford English Dictionary).  Of course, given that such a matter referred to the 

Commission is to be taken as an industrial matter and the IR Act applies to it, the jurisdiction of the Commission, 

even so confined, is to be discharged in accordance with equity, good conscience and the substantial merits of the 

case: s 26(1) IR Act. 

15 The Commission, in determining whether reg 10 has been fairly applied, in my view, is required to consider 

objectively, the circumstances of the transfer, in light of all the evidence. When read with reg 11(2), the employer 

must be “satisfied” that the employee “cannot” be transferred within his or her department or organisation, before a 

voluntary severance can be considered. This necessarily implies that the employer has taken all reasonable steps to 

locate a suitable alternative position for the employee and none is available. The use of the word “cannot” in reg 

11(2), strongly suggests that if an employee can be transferred, as opposed to being offered a voluntary severance, 

they should be. 

16 This process should involve consideration of the circumstances of the employer, as well as those of the employee. 

These circumstances will ordinarily involve the employee’s skills, experience qualifications and attributes. 

Furthermore, the employer’s interests will obviously involve a proper assessment of any positions which are available 

and into which the registrable employee can be transferred, in light of the attributes of the employee. There is nothing 

in the Regulations that requires the employer to create a position for a registrable employee where none otherwise 

exists. 

25 Furthermore, the Department submitted that whilst the Commission’s decision in McGregor, referred to the approach taken in 

Tang, the actual outcome of that case and the Commission’s reasoning was consistent with and conformable to the approach 

adopted in Collard. In response, Mr Willis agreed with the revision of the Department’s position in relation to the approach to 

interpretation and that the approach taken in Collard should be followed. 

Section 94 decision - consideration 

26 It is trite to observe that the interpretation of delegated legislation such as the Regulations, attracts the same principles of 

interpretation applicable to statutes.  (See also s 5 Interpretation Act 1984 (WA)). In that context, the well settled 

contemporary approach to interpretation is to construe a statutory provision in context having regard to the purpose and object 

of the relevant provisions in question: Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 where 

McHugh, Gummow, Kirby and Hayne JJ said at 384: 

… The duty of a court is to give the words of a statutory provision the meaning that the legislature is taken to have 

intended them to have.  Ordinarily, that meaning (the legal meaning) will correspond with the grammatical meaning of 

the provision.  But not always.  The context of the words, the consequences of a literal or grammatical construction, the 

purpose of the statute or the cannons of construction may require the words of a legislative provision to be read in a way 

that does not correspond with the literal or grammatical meaning. 

27 Also, consistent with these general principles, by s 18 of the Interpretation Act a purposive approach to the construction of the 

Regulations is to be adopted. 

28 It is convenient to set out the statutory provisions now. Section 95 of the PSMA provides as follows: 

95. Jurisdiction of Industrial Commission in relation to section 94 decision 

(1) In this section — 

  section 94 decision means a decision made or purported to be made under regulations referred to in 

section 94 (other than a decision which is a lawful order by virtue of section 94(4)). 
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(2) A section 94 decision may be referred to the Industrial Commission — 

(a) under the Industrial Relations Act 1979 section 29(1)(a); or 

(b) by an employee aggrieved by the decision, 

  as if it were an industrial matter that could be so referred under that Act. 

(3) A referral under subsection (2) must be made within the period after the making of the decision that is 

prescribed under section 108. 

(4) The Industrial Relations Act 1979 applies to and in relation to a section 94 decision referred under 

subsection (2) as if the decision were an industrial matter referred to the Industrial Commission in 

accordance with that Act. 

(5) In exercising its jurisdiction in relation to a decision referred under subsection (2), the Industrial 

Commission must confine itself to determining whether or not regulations referred to in section 94 have 

been fairly and properly applied to or in relation to the employee concerned. 

(6) The Industrial Commission does not have jurisdiction in respect of a section 94 decision if the 

employment of the employee concerned is terminated. 

29 Regulation 12 of the Regulations is in the following terms: 

12. Substituted voluntary severance for registrable employees 

(1) If — 

(a) a registrable employee is willing to be transferred to the office, post or position of another 

employee in the same or another department or organisation who wishes to resign his or her 

office, post or position (the other employee); and 

(b) the making of a severance payment under this Part to the other employee has been approved by 

the employing authority of that employee, 

 the other employee may, with the prior approval of the employing authority of his or her 

department or organisation, resign his or her office, post or position. 

(2) On the resignation by the other employee of his or her office, post or position under subregulation (1), 

the employing authority of the department or organisation of the registrable employee must — 

(a) transfer the registrable employee to that office, post or position; and 

(b) make payments to the other employee under regulations 13, 14 and 15. 

30 It is clear that the terms of Part 6 – Redeployment and redundancy of employees of the PSMA and the Regulations are to be 

considered as part of a scheme in relation to redeployment and redundancy in the public sector. So much is clear from a 

cursory reading of reg 3 of the Regulations, as to the terms used, consistent with the same subject matter and meanings in 

Part 6 of the PSMA. 

31 The Regulations, as part of the statutory scheme for redeployment or redundancy of employees in the public sector, make 

provision for various arrangements to apply to affected employees. Part 2 provides for processes under which a person may 

become a “registrable employee”. Part 3, which is the relevant part in this case, deals with voluntary severance. This part 

provides for the offer of voluntary severance, including substituted voluntary severance, to an employee and the amount of 

severance payments which follow. Part 4 then deals with the “registration” of an employee, the provision of special leave, 

retraining and general management of such employees in accordance with processes established by the Public Sector 

Commissioner. Part 5 deals with the redeployment of a registered employee to another department or organisation or the 

acceptance of a position in the private sector. Finally, Parts 6 and 7 deal with the termination of employment of a registered 

employee and the privatisation and contracting out of the activities of a department or organisation. 

32 Returning then to s 95(1), read with the terms of reg 12. Whilst s 95(1) refers to a “section 94 decision”, it is clear that the 

relevant decision is one made under the regulations and not Part 6 of the PSMA. In this sense, s 95(1) appears to be an 

identifier, marking out the boundary of decisions capable of referral to the Commission. Lawful orders, taking effect under 

s 94(4) of the PSMA, are excluded from referral to the Commission. 

33 In the absence of any separate definition of “decision” in either s 3 of the PSMA or reg 3 of the Regulations, I see no reason 

not to give the words used their ordinary and natural meaning. Nothing else in s 95 or in Part 6 of the PSMA, when read as a 

whole, suggests otherwise (see DC Pearce and RS Geddes Statutory Interpretation in Australia 6th ed at par [4.8]). The Shorter 

Oxford English Dictionary defines “decision” to mean “1. The act of deciding (a contest, question etc.); settlement, 

determination, a conclusion, judgement … 2. The making up of one’s mind; a resolution …” 

34 In my view, taken in the context of the statutory scheme as a whole, the “decision” in question, will also take its colour from 

the particular regulation(s) that are being invoked in each case. For example, in reg 8(1), an employing authority may make a 

“determination” that an employee becomes a “registrable employee”.  Such a step is, plainly from the language used in 

reg 8(1), a discretionary step.  However, once made, such a determination would clearly be a “decision” for the purposes of 

s 95(1), understood in its ordinary and natural sense.  Similarly, it seems to me that the revocation of such a determination, as 

prescribed by reg 8(7), would be a decision too. 

35 Likewise, in reg 10(1), an employing authority may “transfer” a registrable employee to another office, post or position. As 

with reg 8(1), the act of a transfer must logically have as an integral preparatory step, the employer considering and making up 

its mind about a transfer and thus, “deciding” to invoke the power available to it to do so. It would be illogical and it would 
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defy common sense, to suggest that such a step and the exercise of such a power, would occur in a vacuum.  Someone within 

an employing organisation, with the requisite authority, must “come to the conclusion” or “make up their mind”, and thus 

reach a decision, that the employee be moved to another office or position. 

36 However, simply because there may be a relevant “decision” to make an employee registrable under reg 8(1) or to transfer an 

employee under reg 10(1), does not mean an employer not making an employee registrable or not transferring an employee, 

constitutes a “decision” for the purposes of s 95(1). This is because neither regs 8(1) or 10(1) for example, require or empower 

the employer to reach the conclusion that a person not be determined to be registrable or that an employee not be transferred, 

as the case may be. This was the essence of the conclusion reached by Emmanuel C in McGregor, but for different reasons to 

those outlined above. 

37 It is with this discussion in mind, that I now return to the terms of reg 12. As set out earlier, reg 12 is in Part 3 of the 

Regulations, dealing with the general subject matter of “voluntary severance”. Regulation 11 provides for the process of the 

making by an employing authority, of an offer of voluntary severance. As with regs 8(1) and 10(1), in my view reg 11(2) does 

not require nor empower an employing authority to decide not to offer a voluntary severance. Therefore, arguably, for the same 

reasons, such a course of action would not be a relevant “section 94 decision” open to review by the Commission. 

38 The substituted voluntary severance provision in reg 12 however, deals with a different process to a voluntary severance in reg 

11 and is expressed in language in contrast to that used in reg 11 and the others that I have made mention of. The terms of 

reg 12 involves four parties. The first is the registrable employee. The second is the “other employee” (in this case Mr Willis) 

and the other two parties are the respective employing organisations. The regulation requires the identification of a suitable 

registrable employee to take the position of the other employee, who will in turn, receive the benefits of the severance 

payments as prescribed in regs 13, 14 and 15. There is no step such as the making of an offer by the employer in this situation, 

as there is by way of contrast, in reg 11. 

39 However, what is required in this case, is that the proposed severance payment to the other employee, must be “approved” by 

the relevant employing authority. If so, the other employee may resign, again with the approval of his employing authority. 

Once that occurs, the other employee will then be paid the appropriate severance payment not by his organisation, but by the 

employing authority of the registrable employee. The registrable employee is also then transferred to the employing authority 

of the other employee. 

40 As I have mentioned earlier, in my view, the nature of the relevant “decision” for the purposes of s 95(1), takes its colour from 

the terms of the particular regulation in question. In the context of reg 12, the requirement under reg 12(1)(b) for the 

“approval” of a severance payment to the other employee, is a crucial step in the process. Such approval must be forthcoming, 

otherwise the substituted voluntary severance process proceeds no further. This is the clear meaning of reg 12, read in its 

ordinary and natural sense. 

41 In terms of the previous discussion, in particular applying the ordinary and natural meaning of “decision”, it is beyond doubt in 

my view, that the approval of such a proposal for a voluntary severance, in the circumstances outlined in reg 12, must involve 

the relevant officer(s) of the employing authority coming to a conclusion or making up their minds, as to whether or not, such 

approval should be forthcoming. If so, again, it is plain that such an approval would constitute a “decision” for the purposes of 

s 95(1) of the PSMA. It is inconceivable in my view, and would be contrary to the proper administration of the public sector 

and the use of public resources, if a substituted voluntary severance arrangement could be entered into without a proper officer 

making a decision to authorise it.   

42 Having reached this point, the next question is whether the non-approval of a substituted voluntary severance by an employing 

authority under reg 12(1)(b), could also constitute a “section 94 decision” in the terms of s 95(1). I have no doubt that it can. It 

is axiomatic that the opposite to the approval of something is to not approve it. Instead of saying “yes” one says “no”. In the 

case of a request for a substituted voluntary severance, this is put by the “other employee” to his or her employing authority, 

after the identification of a suitable “registrable employee” to take part in the process. The employing authority considers the 

request of the other employee.  If it is not approved, the process goes no further. 

43 In this circumstance, the relevant officer(s) of the employing authority will necessarily “come to a conclusion or make up their 

mind” to not approve and proceed with the making of the severance payment. In its ordinary and natural sense, this would 

clearly constitute a decision. Similarly, given that by s 50(2)(c) of the Interpretation Act, a statutory power to approve 

something includes the power to withdraw such an approval, any such withdrawal would also arguably constitute a decision 

under s 95(1) of the PSMA. 

44 If the above interpretation of reg 12(1)(b) were not so, then it would seem that an employing authority could simply refuse an 

approval, the necessary prior steps in reg 12 having been met, without any reason, and be immune from challenge. This could 

lead to arbitrary and capricious outcomes. An employing authority could decline the approval of a substituted voluntary 

severance because it simply did not like the colour of an employee’s shoes.  I do not consider that this could have been the 

intention of the legislature to preclude the review of such a step, given the terms of the statutory scheme. What such a step 

leads to, of course, is not a guarantee that the “other employee” will achieve what they want by a referral to the Commission. 

This is because the jurisdiction of the Commission is limited to an enquiry as to whether the Regulations have been “fairly and 

properly applied”. 

45 Having reached this point, consideration needs to be given to the facts before the Commission, as to whether what occurred in 

Mr Willis’ case, amounted to the Department’s “non-approval” of his proposed substituted voluntary severance, and was thus 

“a section 94 decision”. 

46 An outline of the evidence has been set out earlier in these reasons. It was indisputably clear on the evidence that over a 

considerable period of time, Mr Willis raised with the Department the issue of him taking a voluntary severance. Mr Lloyd’s 

evidence was that such an arrangement may be possible, but only on the basis that the Department not be required to give up 

Mr Willis’ salary and position in its budget. It was also clear on the evidence that prior to Mr Willis’ meeting with Mr Lloyd 
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on 14 April 2016, steps had been undertaken by Mr Willis to identify a suitable registrable employee, Mr Adams, to move into 

his position at the Department. Mr Adams confirmed that he was willing and able to do so by this time.  At the meeting on 14 

April 2016, Mr Willis put his request for a substituted voluntary severance to Mr Lloyd, in accordance with the steps Mr Willis 

had taken prior to the meeting. Mr Lloyd, whilst not making any firm commitment to Mr Willis, undertook that his request 

would be considered.   

47 I have no doubt that by 14 April 2016 Mr Willis had identified a person, Mr Adams, willing to participate in a substituted 

voluntary severance under reg 12 of the Regulations. Mr Willis had discussed relevant issues with the human resources 

departments at both the Department and the other organisation, the Department of Finance. Preparatory steps had been put in 

place. Mr Willis informed Mr Lloyd of the proposal for a substituted voluntary severance and that he had identified Mr Adams 

as a registrable employee. Mr Lloyd did not finally commit to Mr Willis’ proposal, but was open to the idea and would take the 

matter to the Director General of the Department for further consideration.  Mr Willis sent an email to Mr Lloyd (see 

attachment I to Mr Willis’ affidavit) on 15 April 2016 at 9.06 am, to confirm the content of the meeting the previous day. 

48 Mr Lloyd did discuss the matter with the Director General on 15 April 2016. They discussed various options. As noted above, 

according to Mr Lloyd, the Director General informed him that he would consider Mr Willis’ request further over the ensuing 

weekend and they would talk about the matter again the following Monday. This then took place. The Director General 

informed Mr Lloyd that he was not willing to proceed with Mr Willis’ request. The Director General’s conclusion was that the 

Department wished to retain the option of performing Mr Willis’ role differently and at a lower level in the future. 

49 Mr Lloyd said that he met with Mr Willis on that Monday afternoon and informed him of the Director General’s “position” on 

the proposed substituted voluntary severance. As to these matters, Mr Lloyd said at pars 20 and 21 of his affidavit as follows: 

20. I met with Mr Willis in the afternoon of Monday, 18 April 2016 and told him the Director General’s position on 

his proposed substituted voluntary severance. 

21. On 19 April 2016, I received an email from Mr Willis regarding the decision not to support his proposed 

substituted voluntary severance. Attached to this statement, marked “DL2”, is a copy of the email that I 

received from Mr Willis. Although the email from Mr Willis suggests that I did not act consistently with my 

comments to Mr Willis at the performance management meeting on 28 October 2014, that was not the case. I 

was supportive of the option of Mr Willis leaving the Department being considered. However, ultimately, the 

Director General was not satisfied pursuing a voluntary severance was the best course of action. Having heard 

his reasoning, I concurred with the Director General’s view.  

50 Whilst the language used in Mr Lloyd’s affidavit couched the outcome in terms of the Department “not proceeding with Mr 

Willis’ proposal” and the “position” of the Director General, I have no doubt on the evidence when taken in context, that the 

Director General’s “consideration” of the matter of Mr Willis’ proposed substituted voluntary severance over the weekend of 

16 and 17 April 2016 and the outcome of his discussion with Mr Lloyd on Monday 18 April, constituted a “decision” to not 

approve the substituted voluntary severance for Mr Willis. There was plainly a process of deliberation and consideration of 

Mr Willis’ substituted voluntary severance request. The Director General, with final authority in relation to these matters, 

undertook to and did further consider Mr Willis’ proposal and “came to a conclusion and made up his mind” to not agree to it.  

He did not approve it. He said no. 

51 I have no doubt also that on these facts the Director General of the Department, in not approving the substituted voluntary 

severance for Mr Willis, for reasons identified by Mr Lloyd in his affidavit, came to this decision under reg 12 and as such, this 

was a decision for the purposes of s 95(1) of the PSMA. The request by Mr Willis for a substituted voluntary severance went 

no further. 

Conclusion 

52 I consider therefore that the Department made a reviewable decision for the purposes of this application. The Commission will 

so declare. The matter will be re-listed for hearing on the merits in due course. 

 
 

2017 WAIRC 00190 

REFERRAL TO COMMISSION UNDER PUBLIC SECTOR MANAGEMENT ACT 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RAYMOND STANLEY WILLIS 

APPLICANT 

-v- 

DEPARTMENT OF EDUCATION SERVICES 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE FRIDAY, 31 MARCH 2017 

FILE NO. APPL 25 OF 2016 

CITATION NO. 2017 WAIRC 00190 



97 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1579 

 

 

Result Declaration issued 

Representation  

Applicant Mr J Woodford of counsel 

Respondent Mr R Bathurst of counsel 

 

Declaration 

HAVING heard Mr J Woodford of counsel on behalf of the applicant and Mr R Bathurst of counsel on behalf of the respondent the 

Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby declares –  

THAT the herein matter constitutes the referral of a section 94 decision under s 95 of the Public Sector Management Act 

1994 (WA). 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 

 
 

2017 WAIRC 00699 

REFERRAL TO COMMISSION UNDER PUBLIC SECTOR MANAGEMENT ACT 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RAYMOND STANLEY WILLIS 

APPLICANT 

-v- 

DEPARTMENT OF EDUCATION SERVICES 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE MONDAY, 7 AUGUST 2017 

FILE NO/S APPL 25 OF 2016 

CITATION NO. 2017 WAIRC 00699 

 

Result Discontinued by leave 

Representation 

Applicant Mr J Woodford of counsel 

Respondent Mr R Bathurst of counsel 

 

Order 

WHEREAS the appellant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued by leave. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 
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RESPONDENT 
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DATE FRIDAY, 5 MAY 2017 

FILE NO/S OSHT 1 OF 2017 

CITATION NO. 2017 WAIRC 00252 



1580 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 97 W.A.I.G. 

 

 

Result Order issued 

Representation 

Applicant In person 

Respondent Mr D Spivey 

 

Order 

HAVING heard the applicant on her own behalf and Mr D Spivey on behalf of the respondent the Tribunal, pursuant to the powers 

conferred on it under the Occupational Safety and Health Act, 1984 hereby orders -  

THAT the notice of referral be and is hereby amended in the terms of the amended notice of referral filed on 31 March 

2017. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 
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REFERENCE OF DISPUTE 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES KAREN ELIZABETH MINOGUE 

APPLICANT 

-v- 

DR ADAM TOMISON 

DIRECTOR GENERAL DOTAG 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE MONDAY, 17 JULY 2017 

FILE NO/S OSHT 1 OF 2017 
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Result Discontinued by leave 

Representation 

Applicant In person 

Respondent Mr N van Hattem of counsel 

 

Order 

WHEREAS the applicant sought and was granted leave to discontinue the application, the Tribunal, pursuant to the powers 

conferred on it under the Occupational Safety and Health Act, 1984 hereby orders -  

THAT the application be and is hereby discontinued by leave.  

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 
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PARTIES BRENTON GWARADA 

APPELLANT 

-v- 

DEPARTMENT OF TRAINING AND WORKFORCE DEVELOPMENT 

RESPONDENT 

CORAM COMMISSIONER T EMMANUEL 

DATE THURSDAY, 24 AUGUST 2017 

FILE NO/S APA 3 OF 2017 

CITATION NO. 2017 WAIRC 00754 
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Result Application dismissed 

Representation 

Applicant Mr B Gwarada  

Respondent Mr P Wyles and Mr B Chalk  

 

Order 

WHEREAS this is an appeal under s 60G(4) of the Vocational Education and Training Act 1996 (WA);  

AND WHEREAS on 4 August 2017, the appellant informed the Commission that he did not want to proceed with his appeal;  

NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

THAT this application be, and by this order is, dismissed.  

(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 

 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2017 WAIRC 00314 

DISPUTE RE ALLEGED TERMINATION OF CONTRACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALL MACHINERY TRANSPORT PTY LTD 

APPLICANT 

-v- 

ONSITE RENTAL GROUP OPERATIONS PTY LTD 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE TUESDAY, 6 JUNE 2017 

FILE NO. RFT 1 OF 2017 

CITATION NO. 2017 WAIRC 00314 

 

Result Direction issued 

Representation  

Applicant Mr A Dzieciol of counsel 

Respondent Ms L Zuscak of counsel 

 

Direction 

HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Ms L Zuscak of counsel on behalf of the respondent the 

Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby directs –  

(1) THAT the applicant file and serve an amended notice of referral with full particulars by no later than 20 June 

2017. 

(2) THAT the respondent file and serve an amended notice of answer with full particulars by no later than 14 days 

after service of the applicant’s amended notice of referral. 

(3) THAT each party shall give an informal discovery.  

 (4) THAT the application be listed for hearing on a date to be fixed. 

 (5) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 
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DISPUTE RE ALLEGED TERMINATION OF CONTRACT 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES ALL MACHINERY TRANSPORT PTY LTD 

APPLICANT 

-v- 

ONSITE RENTAL GROUP OPERATIONS PTY LTD 

RESPONDENT 

CORAM SENIOR COMMISSIONER S J KENNER 

DATE THURSDAY, 27 JULY 2017 

FILE NO. RFT 1 OF 2017 

CITATION NO. 2017 WAIRC 00688 

 

Result Directions issued 

Representation  

Applicant Mr J Clarke as agent 

Respondent Ms L Zuscak of counsel (via telephone) 

 

Directions 

HAVING heard Mr J Clarke as agent on behalf of the applicant and Ms L Zuscak of counsel on behalf of the respondent the 

Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby directs – 

(1) THAT the applicant provide to the respondent the following documents not otherwise already provided by no 

later than 3 August 2017: 

(a) Documentary evidence from the Australian Taxation Office in relation to the applicant’s non-filing of 

BAS Statements for the period 8 May 2016 to 8 May 2017. 

(b) Copies of all invoices and receipts relating to all outgoings and expenses for the applicant for the 

period 8 May 2016 to 8 May 2017 which relate to the respondent and the vehicle used by the applicant 

to undertake that work including: 

(i) Fuel and other outgoings for the vehicle used to undertake work on behalf of the respondent; 

(ii) Any finance payments on the vehicle used to undertake work for the respondent;  

(iii) Insurance payments in relation to the vehicle used to undertake work for the respondent; and 

(iv) Service and maintenance payments. 

(2) THAT the applicant file and serve on the respondent any witness statements upon which it intends to rely by no 

later than 3 August 2017.  Copies of documents referred to in the statement should be annexed. 

(2) THAT the respondent file and serve on the applicant any witness statements upon which it intends to rely by no 

later than 17 August 2017.  Copies of documents referred to in the statement should be annexed. 

(3) THAT the parties have liberty to apply on short notice.  

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 
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Result Discontinued by leave 

Representation 

Applicant Mr A Dzieciol of counsel 

Respondent Ms L Zuscak of counsel 

 

Order 

WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 

Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act, 2007 

hereby orders – 

(1) THAT the application be and is hereby discontinued by leave 

(2) THAT the hearing date of 23 August 2017 be and is hereby vacated. 

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 
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Result Consent order issued 

Representation 

Applicant Mr A Dzieciol of counsel 

Respondent Mr E Dillon 

 

Consent Order 

HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Mr E Dillon on behalf of the respondent the Tribunal 

pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders by consent -  

THAT in satisfaction of tax invoice number 16244 issued by the applicant on or about 13 January 2017, the herein matter 

is resolved on the basis that the respondent pay to the applicant the sum of $1,200.00 inclusive of GST, by no later than 

22 August 2017.  

 (Sgd.)  S J KENNER, 

[L.S.] Senior Commissioner. 

 


