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Result Order issued

Representation

Mr H McGregor on behalf of the Hon. Minister for Industrial Relations

Mr P Moss on behalf of the Chamber of Commerce and Industry of Western Australia (Inc)
Dr T Dymond on behalf of UnionsWA

Order

HAVING heard Mr H McGregor on behalf of the Honourable Minister for Industrial Relations; Mr P Moss on behalf of the
Chamber of Commerce and Industry of Western Australia (Inc); and Dr T Dymond on behalf of UnionsWA, the Commission in
Court Session, pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA) hereby orders —

1) THAT each award cited in Schedule A of this General Order be varied by substituting for the location allowances
provisions contained in each such award the location allowance provisions in Schedule B of this General Order.

) THAT each such variation shall have effect from the beginning of the first pay period to commence on or after the first
day of July 2021.
?3) THAT this General Order replace the General Order in Matter No 10 of 2020 which hereby shall be rescinded.

(Sgd.) SJKENNER,
Chief Commissioner,
[L.S.] For and On behalf of the Commission In Court Session.
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SCHEDULE A
Title of Award or Order Clause No.
Aerated Water and Cordial Manufacturing Industry Award 1975 31
Aged and Disabled Persons Hostels Award, 1987 28
Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 20
Animal Welfare Industry Award 14
Artworkers Award 20
The Australian Workers Union Road Maintenance, Marking and Traffic Management Award 2002 5.14
Bakers’ (Country) Award No. 18 of 1977 20
Breadcarters (Country) Award 1976 27
Building Trades Award 1968 24
Building Trades (Construction) Award 1987 Appendix A
Child Care (Out of School Care - Playleaders) Award 10
Children's Services (Private) Award 2006 12
Cleaners and Caretakers Award, 1969 3.6
Cleaners and Caretakers (Car and Caravan Parks) Award 1975 22
Clerks' (Accountants' Employees) Award 1984 23
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 27
Clerks' (Customs and/or Shipping and/or Forwarding Agents) Award 30
Clerks' (Hotels, Motels and Clubs) Award 1979 22
Clerks (Timber) Award 31
Clerks (Unions and Labor Movement) Award 2004 37
Clerks' (Wholesale & Retail Establishments) Award No. 38 of 1947 28
Clothing Trades Award 1973 22
Contract Cleaners Award, 1986 24
Contract Cleaners' (Ministry of Education) Award, 1990 21
Crisis Assistance, Supported Housing Industry - Western Australian Interim Award 2011 17.6
Dental Technicians' and Attendant/Receptionists’ Award, 1982 27
The Draughtsmen's, Tracers', Planners' and Technical Officers' Award 1979 32
Dry Cleaning and Laundry Award 1979 22
Earth Moving and Construction Award 25
Electrical Contracting Industry Award R 22 of 1978 22
Electrical Trades (Security Alarms Industry) Award, 1980 19
Electronics Industry Award No. A 22 of 1985 24
Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973 25
Engine Drivers' (General) Award 20
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978 23
Fast Food Outlets Award 1990 35
Foremen (Building Trades) Award 1991 15
Funeral Directors' Assistants' Award No. 18 of 1962 33
Furniture Trades Industry Award 46
Gate, Fence and Frames Manufacturing Award 21
Golf Link and Bowling Green Employees' Award, 1993 28
Hairdressers Award 1989 31
The Horticultural (Nursery) Industry Award No. 30 of 1980 6
Independent Schools Administrative and Technical Officers Award 1993 22
Independent Schools (Boarding House) Supervisory Staff Award 22
Independent Schools Psychologists and Social Workers Award 21
Independent Schools' Teachers' Award 1976 18
Industrial Spraypainting and Sandblasting Award 1991 19
Landscape Gardening Industry Award 18
Licensed Establishments (Retail and Wholesale) Award 1979 31
Local Government Officers’ (Western Australia) Award 2021 17.2
Meat Industry (State) Award, 2003 21(1)
Metal Trades (General) Award 5.6

Motel, Hostel, Service Flats and Boarding House Workers' Award 42
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Title of Award or Order Clause No.
Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection), Industry 17
Award No. 29 of 1980
Municipal Employees (Western Australia) Award 2021 19.6
Nurses' (Day Care Centres) Award 22
Nurses (Dentists Surgeries) Award 1977 23
Nurses (Doctors Surgeries) Award 1977 22
Nurses’ (Independent Schools) Award 20
Nurses' (Private Hospitals) Award 30
Pastrycooks' Award No. 24 of 1981 11
Pest Control Industry Award 14
Photographic Industry Award, 1980 29
Private Hospital Employees' Award, 1972 40
Quarry Workers' Award, 1969 19
Radio and Television Employees' Award 23
Restaurant, Tearoom and Catering Workers' Award 41
Retail Pharmacists” Award 2004 5.2
The Rock Lobster and Prawn Processing Award 1978 26
School Employees (Independent Day & Boarding Schools) Award, 1980 31
Security Officers' Award 20(3)
Sheet Metal Workers' Award No. 10 of 1973 26
The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 39
Social and Community Services (Western Australia) Interim Award 2011 18.10
Teachers' Aides' (Independent Schools) Award 1988 17
Timber Yard Workers Award No. 11 of 1951 28
Transport Workers (General) Award No. 10 of 1961 5.13
Transport Workers (Mobile Food Vendors) Award 1987 18
Transport Workers' (North West Passenger Vehicles) Award, 1988 28
Transport Workers' (Passenger Vehicles) Award No. R 47 of 1978 24
Western Australian Surveying (Private Practice) Industry Award, 2003- The 8.4
SCHEDULE B
1) Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, an employee

shall be paid the following weekly allowances when employed in the towns prescribed hereunder. Provided that where
the wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.

TOWN PER WEEK
Agnew $22.70
Argyle $60.80
Balladonia $23.50
Barrow Island $39.50
Boulder $9.70
Broome $36.50
Bullfinch $10.60
Carnarvon $18.70
Cockatoo Island $40.00
Coolgardie $9.70
Cue $23.30
Dampier $31.80
Denham $18.70
Derby $37.90
Esperance $6.60
Eucla $25.40
Exmouth $33.40
Fitzroy Crossing $46.10
Halls Creek $53.30
Kalbarri $8.10
Kalgoorlie $9.70
Kambalda $9.70
Karratha $38.20
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TOWN PER WEEK
Koolan Island $40.00
Koolyanobbing $10.60
Kununurra $60.80
Laverton $23.20
Learmonth $33.40
Leinster $22.70
Leonora $23.20
Madura $24.50
Marble Bar $59.00
Meekatharra $20.10
Mount Magnet $25.20
Mundrabilla $25.00
Newman $21.80
Norseman $20.10
Nullagine $58.90
Onslow $39.50
Pannawonica $29.60
Paraburdoo $29.40
Port Hedland $31.60
Ravensthorpe $11.90
Roebourne $44.00
Sandstone $22.70
Shark Bay $18.70
Southern Cross $10.60
Telfer $54.20
Teutonic Bore $22.70
Tom Price $29.40
Whim Creek $37.80
Wickham $36.50
Wiluna $22.90
Wyndham $56.90

2 Except as provided in subclause (3) of this clause, an employee who has:

@) a dependent shall be paid double the allowance prescribed in subclause (1) of this clause;
(b) a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference
between that rate and the amount such partial dependent is receiving by way of a district or location allowance.

?3) Where an employee:

@) is provided with board and lodging by his/her employer, free of charge; or

(b) is provided with an allowance in lieu of board and lodging by virtue of the award or an order or agreement made
pursuant to the Act;

such employee shall be paid 662/3 per cent of the allowances prescribed in subclause (1) of this clause.

The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July, 1990.

4) Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving
less than the adult rate and employees employed for less than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work
performed.

(5) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period of
such leave the location allowance to which he/she would ordinarily be entitled.

(6) Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall only
be paid location allowance for the period of such leave he/she remains in the location in which he/she is employed.

@) For the purposes of this clause:

€) “Dependant” shall mean -
0] a spouse or defacto partner; or
(i) a child where there is no spouse or defacto partner;

who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.

(b) “Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.
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(8) Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association,
the Chamber of Commerce and Industry of Western Australia and UnionsWA or, failing such agreement, as may be
determined by the Commission.

9) Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.

2021 WAIRC 00173
2021 STATE WAGE ORDER PURSUANT TO SECTION 50A OF THE ACT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
CITATION : 2021 WAIRC 00173
CORAM : CHIEF COMMISSIONER S J KENNER
COMMISSIONER T EMMANUEL
COMMISSIONER T B WALKINGTON
HEARD : THURSDAY, 20 MAY 2021
FRIDAY, 18 JUNE 2021
WRITTEN SUBMISSIONS: 11 MAY 2021; 18 MAY 2021; 4 JUNE 2021

DELIVERED : THURSDAY, 24 JUNE 2021
FILE NO. : APPL 1 OF 2021
BETWEEN : COMMISSION'S OWN MOTION
Applicant
AND
(NOT APPLICABLE)
Respondent
Catchwords : State Wage order — Commission’s own motion — Minimum wage for employees under the

Minimum Conditions of Employment Act 1993 — Award rates of wage — Award minimum
wage — State wage principles
Legislation : Fair Work Act 2009 (Cth)
Industrial Relations Act 1979 (WA)
Minimum Conditions of Employment Act 1993 (WA)
Result : 2021 State Wage Order issued
Representation:
Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations
Mr P Moss on behalf of the Chamber of Commerce and Industry of Western Australia Limited
Dr T Dymond on behalf of UnionsWA
Mr C Twomey on behalf of the Western Australian Council of Social Service Inc

Case(s) referred to in reasons:

2012 State Wage Case [2012] WAIRC 00346; (2012) 92 WAIG 557
2014 State Wage Case [2014] WAIRC 00471; (2014) 94 WAIG 641
2015 State Wage Case [2015] WAIRC 00435; (2015) 95 WAIG 679
2016 State Wage Case [2016] WAIRC 00358; (2016) 96 WAIG 636
2018 State Wage Case [2018] WAIRC 00363; (2018) 98 WAIG 263
2019 State Wage Case [2019] WAIRC 00290; (2019) 99 WAIG 509
2020 State Wage Case [2020] WAIRC 00361; (2020) 100 WAIG 409
Annual Wage Review 2019-20 [2020] FWCFB 3501

Annual Wage Review 2020-21 [2021] FWCFB 3500

Reasons for Decision

Background

1  The year of 2020 was, by any measure, an extraordinary year. The outbreak of the coronavirus pandemic had a major impact
on workplaces throughout the country. Governments, both Commonwealth and State, introduced unprecedented emergency
measures, both health and economic, in an endeavour to respond. The impact on employment and the cloud of economic
uncertainty created by the pandemic, was referred to by the Commission in Court Session in the 2020 State Wage Case [2020]
WAIRC 00361; (2020) 100 WAIG 409. When citing the Western Australian Treasury analysis, it was said at pars 17 to 19 as
follows:
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17 The 2020 State Wage Case — Economic Conditions and Outlook was prepared by the Western Australian
Department of Treasury and provided to us by Mr Christmas. It is dated 12 May 2020. This statement notes:

The COVID-19 outbreak is likely to affect the economy in a number of ways. Social distancing and related
restrictions to control the spread of COVID-19 have had a direct impact on the domestic economy, with sharp
declines in consumer and business confidence, weak conditions in the housing market, widespread job losses
and some downward revisions to business investment expectations.

Forecasting the economic impact of COVID-19 is challenging because there is no prior experience of this type
of shock. The risks to economic growth for the State weigh heavily on the downside. Activity in the State’s
domestic economy is likely to be significantly lower than projected at mid-year Review and will continue to
contract in the short to mid-term. However, the impact on GSP, which includes net exports, is likely to be
smaller than for the domestic economy, given the State’s mining exports have held up well to date.

Current business operating restrictions and weaker demand in various sectors of the domestic economy have led
to extensive job losses and firms limiting new hiring decisions. This presents downward risks to the
employment growth outlook relative to the Mid-Year Review projections in the near term. Consistent with
downside risks to employment and job losses to date, the unemployment rate is likely to be substantially higher,
particularly in the short term, than forecast at Mid-year Review.

Population growth is likely to be significantly weaker than previously anticipated at Mid-year Review in the
near term, as the closing of the international borders. Net interstate migration and net international migration are
expected to lift once interstate and international borders are re-opened, although likely at a slower pace than
previously forecast.

18 The initial submissions were made on 12 May 2020. At that time, the parties who made submissions to the
Commission were not in a position to properly analyse the economic effects on the labour market of the COVID-19
outbreak because of the rapidly changing environment and because the economic and social situation had changed
so dramatically in a short period in March. A further opportunity for submissions was provided so that interested
persons could address the latest available information provided in the National Accounts data for the March quarter
2020. However, this too is interim data and the situation continues to evolve.

19 The Minister said in his submission of 12 May 2020 that ‘[m]any businesses are operating in unchartered waters
and there is a significant degree of uncertainty as to when conditions will return to normal’.

2 In its decision, the Commission in Court Session decided that in balancing the statutory criteria in s 50A of the Industrial
Relations Act 1979 (WA), an increase in the State Minimum Wage (SMW) of 1.75% should be awarded. As with the Fair
Work Commission, when increasing the Federal Minimum Wage (FMW), there was a deferral of the timing of the increase.
The Fair Work Commission staggered the increase in the FMW in three stages, being 1 July 2020, 1 November 2020 and
1 February 2021, depending upon the modern award grouping allocated. The Commission in Court Session, because of the
level of uncertainty surrounding the impact of the pandemic and the effect of government stimulus measures, deferred the
1.75% increase in the SMW to 1 January 2021.

3 The Commission in Court Session is now required to make a State Wage Order to come into effect on 1 July 2021. For the
purposes of these proceedings, submissions were invited from s 50 parties and other interested persons in the usual way. We
have received submissions from the Minister; the Chamber of Commerce and Industry of Western Australia; UnionsWA, the
Western Australian Council of Social Service Inc; and also, from Professor Preston at the University of Western Australia,
who has provided two papers to the Commission. One is in relation to the labour market in Western Australia in 2020 and the
other deals with trends in wages for young adults.

4 We have also received a presentation from Mr Christmas, the Director of the Economic and Revenue Forecasting Division at
the Western Australian Department of Treasury. We are grateful to all of those who have assisted us in our deliberations on
this occasion.

Contentions of the parties
The Minister

5 Insummary, in his submissions, the Minister contended that employees in Western Australia should have a modern framework
of wages and conditions of employment. This framework should support dignified and secure employment, which protects
employees' interests. It is noted that the pandemic had a substantial impact on the State, leading to the Commission deferring
the increase to the SMW in 2020, to 1 January 2021, in recognition of the adverse impact of the pandemic on many industries.

6 Despite this however, and the substantial contraction in the State and national economies in the course of 2020, the Minister
submitted that the containment of the spread of the virus enabled the lifting of restrictions in the second half of 2020. Whilst
acknowledging some industry sectors continue to be adversely affected by restrictions, the Minister submitted that the
navigation of the pandemic in Western Australia has led to a stronger recovery than predicted.

7  Given this situation, the Minister contended that a fair and balanced outcome in this year's State Wage Case would be an
increase in the SMW by $19.20 per week, or approximately 2.5%. It was submitted that such an increase would provide a lift
in wages for minimum and award wage earners and would not put at risk the present recovery from the pandemic.

8 The Minister canvassed the outlook for the Western Australian economy and the labour market. In an overall sense, the
Minister noted that from the largest contraction in the State's economy in its history in the June quarter 2020, an increase in
household spending, a resurgent residential construction sector and a strong performance by the mining and resources sector in
the second half of 2020, has brought the State's economy back onto a growth path. This has been assisted by the very large
Government stimulus programmes and industry assistance, such as the State Government's Building Bonus and the
Commonwealth Government's HomeBuilder grant schemes.
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Whilst acknowledging the impact of the five-day lockdown in February 2021 and the Anzac Day lockdown in April 2021 on
some businesses, overall, the Minister contended that they are unlikely to have any material impact on Gross State Product
(GSP), as they were brief and many industries were able to continue to operate largely unaffected.

In terms of the labour market, the Minister submitted that overall, the major loss of jobs that occurred at the height of the
pandemic restrictions in the period February to May 2020, has now been recovered. In this respect, he contended that most
labour market indices had been restored to pre-pandemic levels. Growth in employment is trending upwards and spare
capacity in the labour market is reducing, as shown by falling under-employment levels. These trends are against the
background of low inflation and low wages growth generally.

The Minister also referred to the ABS Single Touch Payroll (STP) series, introduced during the early stages of the pandemic,
in order to give real time data on weekly payroll and jobs. This series, started in April 2020, shows that between mid-March
2020 and early April 2021, a 3.6% increase in payroll jobs was recorded for Western Australia, compared to a national increase
of 1%. At the same time, wages grew by 0.7% in Western Australia, compared to national wages growth of 2%. Whilst subject
to the caveat that not all businesses participate in the STP system, this is a further measure of labour market performance.

In addressing the statutory criteria in s 50A(3) of the Act, the Minister submitted that a relevant consideration is the principle
of equal renumeration for work of equal or comparable value. It is noted that over the 12 months to November 2020, the gap
between male and female earnings increased from 22.4% to 22.9%. Over the corresponding period nationally, the gender pay
gap fell from 13.9% to 13.4%. As measured by Average Weekly Ordinary Time Earnings (AWOTE), the Minister noted that
Western Australia still has the largest gender pay gap in the country. Accepting that the reasons for this are complex, the
Minister submitted that sustainable and fair adjustments to the SMW can assist in reducing this differential.

In terms of the capacity of employers to pay, the Minister submitted that as an indicator of the health of businesses, the Gross
Operating Surplus (GOS) plus Gross Mixed Income (GMI) ABS series provides some insights for the financial year to 30 June
2020. This data shows that a number of industry sectors recorded an improvement in overall profitability with only one,
agriculture, showing a sizeable decline. In recognition of the strength of commaodity prices, the mining and resources sector
showed the strongest performance. However, as recognised by the Minister, given the size of the economic stimulus
particularly through the JobKeeper scheme, caution needs to be adopted in using this measure as a true indication of
underlying business health.

A particular factor in the Minister's submissions, is the needs of the low paid and the maintenance of living standards, in
comparison to living standards generally in the community. In this context, the Minister submitted that many low paid
employees depend on SMW increases decided in these proceedings, as their only means of meeting increases in costs of living.
It was noted that this also includes those employees not covered by an award, and who are paid in accordance with the
minimum wage under the Minimum Conditions of Employment Act 1993 (WA). Given that these employees are undoubtedly
low paid, and do not have the protections afforded to those covered by an award, the Minister contended that an increase in the
SMW for this group of employees can assist in reducing financial disadvantage.

Additionally, as most unincorporated businesses in the accommodation and food services and retail industry sectors do not
seem to avail themselves of the Commission's jurisdiction in relation to registered industrial agreements, the Minister
submitted that this suggests that employers in these sectors, are most likely to be guided by the relevant State award, for wage
determination purposes.

In terms of skills development, the Minister referred to the requirement on the Commission to have regard to encouraging
skills development in the making of a State Wage Order. Data referred to by the Minister showed a continuing trend of
increasing apprenticeship commencements to a total of 8,528 for 2020, an increase from 7,069 in 2019 and from 6,424 in 2016.
Similarly, a decline in Traineeships registered over the period 2012 - 2019 has been arrested with 2020 recording an increase in
Traineeship commencements. The total numbers of employees in either apprenticeships or in training, increased by 17.9%
between 2019 and 2020.

The Chamber of Commerce and Industry of Western Australia

17
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20

The Chamber in summary, contended that the uncertainty associated with the pandemic over the last 12 months remains. This
is especially so for small businesses most affected by the SWC decision, in the hospitality and retail sectors. The Chamber
submitted that it is these sectors in particular that have felt the greatest impact from restrictions imposed to control the spread
of the virus. Additionally, it was submitted that the differential between the SMW and the FMW adds to the disadvantage
experienced by these industry sectors.

Given this situation, and the ongoing prospect of restrictions and lockdowns being imposed, the Chamber submitted that there
should be no increase in the SMW and award rates of pay on this occasion. In the alternative, should the Commission decide
to increase the SMW, then the operative date should be deferred, and the quantum should be expressed as a flat dollar amount.
The Chamber submitted that the UnionsWA and the Council claims were a risk to jobs and the working hours of small
business employees.

In terms of stimulus measures, the Chamber referred to the major role played by the Commonwealth JobKeeper programme
and cited Reserve Bank of Australia (RBA) research to the effect that without it, job losses at the peak of the pandemic would
have been twice as high. In this respect, of the JobKeeper applications processed in April 2020, the Chamber submitted that
the highest proportion were in award reliant industries such as accommodation and food services (54%); healthcare and social
assistance (35%) and retail (30%).

The impact of lockdowns has been a major issue for businesses in Western Australia. The initial lockdown in 2020, according
to the Chamber, had an estimated $3.3 billion impact on the Western Australian economy, based on State Final Demand (SFD)
figures over the March and June quarters of 2020. The February 2021 five-day lockdown was estimated to have cost the
economy $420 million and the April 2021 lockdown, led to an estimated loss in revenue for hospitality industry businesses of
approximately $100 million. The Chamber made the point that the two lockdowns this year occurred at a time when most
businesses were no longer eligible for JobKeeper assistance.
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21 Based on surveys of members, the Chamber said a constant retort from businesses, affected by the February and April 2021
restrictions, was revenue loss; loss of perishable stock; and ongoing costs including for permanent staff. The tenor of the
Chamber's submissions on this point was that the accommodation and food services and retail sectors bear the brunt of the
costs when restrictions are imposed and these costs generally are not recovered once restrictions are lifted.

22 As to s 50A(3)(a)(i) of the Act, regarding a fair system of wages and conditions of employment for Western Australians, the
Chamber contended that the differential between the SMW and the FMW, although it has substantially reduced over time,
remains unfair on small business in the State jurisdiction. In this respect too, the Chamber noted the observations of the
Commission in the 2020 State Wage Case, that the sectors most reliant on State awards, are the most impacted by pandemic-
imposed restrictions. In considering the Western Australian economy, the Chamber submitted that the Commission should
consider the performance of those industry sectors that are most likely to be affected by the decision. In connection with fair
wages and conditions, the Chamber contended that based on increases in the SMW in the last five years, from 2015 to 2020,
the SMW has increased by 13.7%. This is compared to growth in CPI for Perth over the same period of 5.2% and 9.8% for
growth in the WPI. Thus, over this period, the SMW has delivered real wage increases to award and minimum wage reliant
employees significantly above inflation and average wages growth.

23 A factor which the Chamber submitted the Commission should consider in determining the SMW, is the rise in statutory
superannuation contributions from 9.5% to 10%, from 1 July 2021. Given this is a direct cost to employers, which has been
recognised in the past by the Commission as moderating any increases in the SMW, it should do so on this occasion too.

24 As to the Western Australian economy, the Chamber submitted that the underlying strength of the recovery, has been driven by
the mining and resources sector, combined with the very high levels of Government stimulus payments. Notwithstanding this,
the Chamber contended that projected growth in GSP and SFD, is still below that forecast prior to the onset of the pandemic
and the recovery must be viewed in this light. The Chamber also noted the divergence in profitability between incorporated
and unincorporated businesses, with the latter being much less profitable over recent years.

25 In terms of labour market indicators, the Chamber submitted that whilst the data suggests a recovery in jobs lost since the
height of the pandemic, considerable volatility is evident. Furthermore, for present purposes, in the accommodation and food
services and retail sectors, whilst job losses in the former have been recovered, a greater proportion of part time employment is
evident, reflecting what the Chamber submitted to be uncertainty amongst employers, because of the prospect of further
restrictions being imposed. As for the retail sector, job losses from the first half of 2020 have not been recovered and there
remains a substantial shortfall. The Chamber also noted the low levels of inflation and wages growth, as reflected in the
Minister's submissions.

UnionsWA

26 The submission by UnionsWA was that the Western Australian and national economies are recovering and the circumstances
warrant a substantial increase in the SMW. To address what UnionsWA see as a widening gap between the low paid and other
employees in Western Australia, UnionsWA submitted that an increase in the SMW of 4% or $30.40, whichever is the greater,
is justified.

27 In particular, in support of its position, UnionsWA referred to the RBA Statement on Monetary Policy, May 2021, which
discusses the need for an "upside scenario™ to encourage economic growth. According to this approach, the encouragement of
an increase in consumption will support private investment, which will in turn lead to a reduction in unemployment and an
increase in wages growth. Accordingly, UnionsWA contended that a substantial increase in the SMW will contribute to
consumption growth and support the "upside scenario™ posited by the RBA.

28 In terms of the needs of the low paid, fair wages and conditions and improved living standards for employees, UnionsWA
made a number of submissions. It was contended that the economy in Australia is expanding and jobs growth has recovered,
to be higher than the pre-pandemic level. ABS Weekly Payroll Jobs and Wages Australia data between 10 March and 24 April
2021 show Western Australian jobs growth being up by 4.5%, one of the highest in the country. It was contended that jobs
growth has been particularly strong for small business in Western Australia, compared to nationally.

29 Correspondingly however, UnionsWA submitted that wages growth in Western Australia has been flat. Applying principles of
monopsonistic labour market theory, UnionsWA contended that the high jobs growth coupled with little or no wages growth,
demonstrated that employers in this State have labour market power and are “price makers" rather than “price takers". This is
all the more reason why, according to UnionsWA, the SMW needs to be increased so that employees can achieve a wage
increase that the labour market will not provide.

30 Noting that the 1.75% increase in the SMW from the 2020 State Wage Case decision did not take effect until 1 January 2021,
UnionsWA submitted that as the cost of living increased over this period, employees' living standards effectively fell, contrary
to s 50A(3)(a)(iv) of the Act. As a result, Unions WA submitted that the needs of the low paid were not met and there should
be no delay on this occasion.

31 In terms of the cost of living, UnionsWA referred the Commission to an ABS experimental series developed in late 2020,
disaggregating CPI into measures of Non-discretionary and Discretionary inflation nationally. This attempted to draw a
distinction between essential and non-essential expenditure classes. UnionsWA referred to the ABS conclusions that over the
period 2012 to 2019, the set of Non-discretionary goods and services increased by slightly more than the Discretionary set of
goods and services, but when tobacco was excluded, the gap was significant with a 14.8% increase for Non-discretionary items
as opposed to 6.4% for Discretionary items. UnionsWA obtained data for Perth, and the differential between Non-discretionary
and Discretionary inflation, adjusted for tobacco in the same way, led to a difference of 12.9% and 8.7% respectively.
UnionsWA therefore contended that the divergence between these measures of inflation is a useful guide as to the cost of
essential items and the needs of the low paid, in setting the SMW.
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As to the criterion of equal pay for work of equal or comparable value, UnionsWA noted the continued existence of a large
gender pay gap in Western Australia, compared to that nationally. Based on research by J R Bray in Reflections on the
Evolution of the Minimum Wage in Australia: Options for the Future (October 2013), UnionsWA submitted that this research
suggests a likely over representation of female employees in the State industrial relations system. As such, SMW increases are
important for this group of employees to provide adequate pay.

Given the analysis of those most likely to be covered by the State industrial relations system, UnionsWA contended that as

there is a high level of award reliance, an increase in the SMW as claimed, will assist this group of employees who are unable
to negotiate their own arrangements and also benefit those in lower income households.

The Western Australian Council of Social Services
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The Council contended that the SMW is a vital means of protecting low-income employees from poverty. The Council
submitted that an adequate SMW will support a decent standard of living for employees and their families. Accordingly, the
Council, consistent with the UnionsWA position, argued that the SMW should be increased by 4% or $30.40 per week.

In terms of the economic context, the Council submitted that the State has been successful in weathering the economic impact
of the pandemic and the economy is now performing strongly. Correspondingly, the Council submitted that the cost of living,
in particular housing costs, are leading to an affordability crisis for the low paid.

The Council contended that while recognising the uncertainty caused by the outbreak of the pandemic last year, and the need
for the Commission to defer the increase in the SMW, no such circumstances exist 12 months on. An increase in the SMW is
necessary to meet the needs of the low paid in Western Australia.

The focus of the Council's submission was the cost of living for low-income households and the most vulnerable in the
community. This included a particular focus on housing, food costs and energy. The Council referred to its Cost of Living
Report 2020, in support of its submissions. This report models five low-income household types and analysed the sufficiency
of their income to afford a basic standard of living, in accordance with community standards.

In general terms, the Council noted that at the time of this year's State Wage Case, whilst living costs in terms of rents, food
and beverages have increased, Commonwealth and State Government financial supports have been removed, making it harder
for low-income earners to make ends meet. Housing costs over the period 2018 to 2020 have increased significantly, along
with a contraction in rental vacancy rates. The Council submitted that based on current data, weekly median rents for a unit
and for a house represent 51% and 57% respectively of the SMW. On this basis, a minimum wage household would qualify as
being in a state of severe housing stress.

In terms of the current market, the 2020 Rental Affordability Snapshot examined rental affordability in the Perth metropolitan
area and in the regions. This report showed only a very small percentage of properties for rent in Perth and the Southwest
region, as being affordable for minimum wage earners and none in the Northwest. The Council contended that this situation is
made worse by the recent ending of the moratorium on rental evictions and rental increases. Further material provided to the
Commission by the Council, referred to the formation of a Housing Emergency Response Group on 1 April 2021, to press the
State Government for urgent assistance for those most affected by the current situation.

In terms of food costs and the maintenance of "food security", it was contended by the Council that based on the Suncorp 2020
Cost of Food Report given average weekly food costs in Western Australia of $266, this amounts to approximately 40% of
weekly income after tax, for an adult minimum wage earner. It was submitted that in this situation, a minimum wage earner
must substantially cut back on other spending, to maintain a healthy diet in accordance with community standards. Evidence of
food security stress is found in an increasing number of people, since March 2021, turning to emergency food relief, especially
since the wind back of pandemic income support.

Accordingly, the Council submitted that an increase in the SMW can assist in avoiding food insecurity.

Meeting energy costs is cited by the Council as a significant impact on the wellbeing of minimum wage households. Given the
percentage of income spent on energy of households in debt, in 2019, costs were approximately $113 per week on utilities,
with power the highest component at $58 per week. It is to be noted that these are 2019 figures and since, in response to the
pandemic, the State Government has implemented measures such as a doubling of the Energy Assistance Payment and
implemented a freeze on all household charges and fees, along with a moratorium on electricity disconnections. Additionally,
a $600 electricity bill credit was made available from 1 November 2020. The Council contended however, that this credit has
now been used up and an increase in the SMW will assist low-income households in meeting their energy costs.

The Council also referred to relative poverty, in terms of those households experiencing entrenched financial disadvantage,
whilst a family member is working full time. Reference was made to the ACOSS and UNSW Sydney (2020) Report Poverty in
Australia 2020: Part 2 - Who is Affected? This refers to more than 1 million Australians who work full time, but remain in
relative poverty, suggesting that the minimum wage is insufficient. Additionally, the Council referred to those working in
secondary employment as being further evidence of this. A consequence of this situation is rising child poverty, and the
impact on child development as they grow up. The Council referred to a case study of a single mother with two children
working at a grocery store on minimum wages. Her fortnightly income, with income support payments, is $1,200, of which
$700 is spent on rent. The $500 balance is spread over the cost of food, petrol, and school fees for her children. She has no
money for "luxuries".

As part of the impact of relative poverty, the Council referred to what it says is the growing gap between the SMW and the
Western Australian AWOTE. The Council submitted that the erosion of the "minimum wage bite", that being the ratio of the
SMW to median or average wages, is inconsistent with the criteria s 50A(3) of the Act, that the SMW meet the needs of the
low paid and contribute to an improvement in standards of living.

Overall, the Council contended that given the strengthening of Western Australia's economy, with data on increased retail

spending and a tightening labour market, there should be no barrier to a significant increase in the SMW to enable low paid
households to better meet their living costs, without having negative effects on employment levels or workforce participation.
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Professor Preston

46 Professor Preston has provided the Commission with two papers which she has authored and co-authored. The first, entitled
"The West Australian Labour Market and Gender Equity Post-Covid", canvasses the impact of the pandemic on female
employment in 2020. The paper notes the differential impact of the pandemic on jobs for women and men.

47 In relation to job growth for women, it is noted that this has been predominantly in part time employment and in lower skill
level jobs. In the case of men, the growth in jobs has been full time and in higher skilled positions. The paper also refers to
the underutilisation rate among female employees and that the gender pay gap has widened. Allied to this, is the low level of
wages growth in Western Australia, especially for women. The paper also notes the high level of female employment in the
industry sectors covered by the State Wage Order, such as accommodation and food services, retail, arts and recreation
services and the health and social services sectors.

48 The second paper, "The Evolving Wage Structure of Young Adults in Australia: 2001 to 2019", examines wages growth for
young adults aged 25 to 34 years of age, in the context of the return on investment for educational qualifications achieved. It is
noted that wages growth over the early 2000s for this cohort was strong, however, from 2010/11 - 2018/19 wages growth has
been flat.

49 The paper concludes that the return on investment associated with attaining degree level qualifications for young adults has
been falling over the period examined. This is postulated to be causally related to an increase in supply of degree qualified
employees, but also it may be associated with a decline in educational quality more generally.

50 We thank Professor Preston for bringing these two papers to our attention for the purposes of these proceedings.
Consideration
Coverage of the State Wage Order

51 The consideration that we gave to this issue in the 2020 State Wage Case at [197] - [204] and our conclusion that there is a
high degree of award reliance in this State in the industries of accommodation and food services, retail trade, arts, recreation
and health and community services, remains. UnionsWA also referred to the Interim Report - Ministerial Review of the State
Industrial Relations System, suggesting that the number of employees in the State industrial relations system is potentially
between 21.7% and 36.2% of all employees in the State.

52 We note too, the tables of award reliance included in both the UnionsWA and Minister's submissions up to February 2021, and
the two tables in the Minister's submissions in relation to the top 10 most frequently accessed awards summaries prepared by
Wageline and the top 10 most discussed awards in calls to Wageline. All of this material, whilst not enabling an assessment of
the number of employees subject to the State industrial relations system with any level of certainty, suggests that it remains
significant. We consider that the conclusions of the Commission in the 2016 State Wage Case [2016] WAIRC 00358; (2016)
96 WAIG 636 at [144] - [149] remain relevant. In that decision we said:

144There are varying views on the basis for calculating the number of employees and employers covered by the State
industrial relations system and affected by the State Wage order. In the private sector, they are employees of sole
traders, partnerships, some trusts and incorporated businesses which are not trading or financial corporations. In
addition, there are State public sector employees.

145We note that the State Wage Order deals not merely with the minimum wage for award free employees but also award
covered employees and also award rates. It will directly affect some and will have indirect effects on others. It
covers the rates for juniors, apprentices and trainees, and sets out the Principles to be applied to a range of types
of claims which might come before the Commission, so as to guide the parties in pursuing, and the Commission
in deciding, those claims.

146While the State Wage order deals with more than the minimum wage, this is its most direct effect, along with setting
the increase for award rates. Therefore, its most direct effect is on award free and award covered employees and
their employers. It also provides a floor and, what some have described as, a signalling effect to those not
directly covered, for their wage setting. So while the numbers actually covered or directly affected by the
minimum wage is difficult to determine, it is clearly of significance to many employers and employees, either
directly or indirectly.

147Those employees dependent on the minimum wage are more likely to be employed in small businesses.

148 As UnionsWA submits, it is likely that vulnerable groups of employees are overrepresented within the private sector
of the state industrial relations system, partly due to them being employed in small private sector businesses.

149In terms of low income households, UnionsWA refers to the Productivity Commission’s report, noting that:
Employees in the lowest income groups are more likely to be on the minimum wage than those in higher income
groups (and by more than a fivefold factor) (figure 4.8). So, while most people in the lowest quintile are not in
work (and therefore do not receive any wages), almost half of those who are in work are paid at a minimum rate.

53 We have also previously observed that employers and employees in the State industrial relations system do not generally avail
themselves of the making of industrial agreements. In the 2018 State Wage Case [2018] WAIRC 00363; (2018) 98 WAIG 263
we said at [192] - [198] as follows:

Enterprise bargaining

192 We are required to consider the need to protect employees who are unable to reach an industrial agreement (s
50A(3)(a)(v)) and to have regard to the need to encourage employers, employees and organisations to reach
agreements appropriate to the needs of enterprises and the employees in those enterprises (s 26(1)(d)(vii)).
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193 The Commission's records identify that in those areas that are subject to the State Wage order, employers and
employees do not generally bargain for an enterprise agreement. Only 53 applications were made to register
industrial agreements in the 2016-17 financial year (see Report of the Chief Commissioner of The Western
Australian Industrial Relations Commission 2016-17, page 17-18): ... 33 of these relate to independent schools,
and the remainder relate to not for profit organisations including political parties and community and legal
centres. Three relate to one particular unincorporated private hospital.

194 The trend at the national level and the lack of any real level of agreement-making amongst State system
employers and unions confirms the significance of the State Wage order to State system private sector
employees.

195 Those covered by awards have not received pay increases through those awards other than from the State Wage

order (see the 2016-17 Annual Report of the Chief Commissioner, page 18).

196 UnionsWA says that it is most likely that increases in the SMW will act as a spur to bargaining, particularly for
award-free employees where a signal is needed as to what constitutes an acceptable wage. It refers to studies by
the Commonwealth Department of Employment and the evidence before us by Professor Rowena Barrett in
2013.

197 In last year's decision ([2017] WAIRC 00330; (2017) 97 WAIG 693), we found that 'in particular industries and
industrial pay negotiations, the increases awarded through the State Wage Case are used as guides or signals for
increases in rates of pay to significant numbers of employees beyond those directly covered by the State Wage
order. In many industries, the award is not merely the safety net above which actual rates of pay are negotiated,
but may constitute the actual rates paid' [200]. This situation is reinforced this year, and particularly given the
absence of a discernible level of industrial agreement negotiation in the sectors and awards where most low-
paid work is found.

198 In light of this material, we conclude that an overwhelming proportion of State system private sector employees
receive an increase in their rate of pay only by one of three methods:

(1) the SMW contained in the MCE Act through the State Wage Case;
(2) the increase in award rates of pay through the State Wage order; or
(3) the signalling effect of those increases.

Nothing has been put to us in these proceedings to cause us to alter our views in relation to the coverage and effect of the State
Wage Order for present purposes. We reach this conclusion, notwithstanding the submissions put to us in relation to the
s 50A(3)(c)(v) criterion, referred to below.

Statutory requirements
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By s 50A(1) of the Act, the Commission is required before 1 July each year, to make a general order setting minimum rates of
pay prescribed for classes of employees under the Minimum Conditions of Employment Act 1993 (WA) and to adjust rates of
wages payable under awards. Additionally, the Commission is required to prescribe a Statement of Principles, by which the
Commission’s jurisdiction under the Act is to be exercised in relation to the setting of wages, salaries, allowances, or other
remuneration for employees.

By s 50A(3) the Commission is required, in performing its functions in making such a general order, to take into consideration
a range of factors. These include the need to: ensure that Western Australians have a system of fair wages and conditions of
employment; to meet the needs of the low paid; to provide fair wage standards in the context of living standards generally
prevailing in the community; to contribute to improved living standards for employees; to protect employees who may be
unable to reach an industrial agreement; to encourage ongoing skills development; and to provide equal remuneration for men
and women for work of equal or comparable value.

Additionally, the Commission is required to also consider a range of economic factors including the state of the economy of
Western Australia and the likely effect of its decision on that economy, in particular, the level of employment, inflation and
productivity; the national economy to the extent it is relevant; and the capacity of employers as a whole to bear the cost of any
increase in wages, salaries, allowances and other remuneration. Additional considerations include the need to ensure that
Western Australians have an award framework that represents fair wages and conditions of employment; relevant decisions of
other industrial courts and tribunals and finally, any other matter that the Commission considers to be relevant.

The statutory criteria set out in s 50A(3) of the Act are not accorded any particular precedence, one to the other. The
Commission is required to balance each of them in its deliberations. It is trite to observe that the Commission’s jurisdiction
under s 50A is also to be exercised in accordance with s 26(1) of the Act.

Fair wages and conditions of employment; provide fair wage standards in the context of living standards in the community
generally and contribute to improving living standards for employees.

The statutory framework in s 50A(3)(a) emphasises the obligation on the Commission to consider the concept of fairness. For
the purposes of s 50A(3)(a)(i), fairness is relative and requires a balance between the interests of both employees and
employers. The Chamber submitted that the gap between the SMW and the FMW, which is presently $6.20 per week, was
unfair and inconsistent with this statutory criterion. As we have previously observed however, if the Commission considers
that the circumstances before us warrant an increase to the SMW, to not do so, despite a differential with the FMW, would be
at odds with the obligation imposed on us under s 50A(3)(a) of the Act.
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60 As we noted in the 2014 State Wage Case [2014] WAIRC 00471; (2014) 94 WAIG 641 at [59] - [61], the Act was amended in
2006 to break the nexus with the national wage decision. Section 50A primarily requires the Commission to set the SMW with
regard to the circumstances existing in Western Australia, and not by reference to the FMW specifically, although s 50A(3)(f)
requires us to take into consideration the Annual Wage Review of the Fair Work Commission. We also recognise, as we did in
the 2014 State Wage Case, that in this State most employees are employed by employers that are trading corporations. Those
employers pay a minimum wage to their employees which is presently $6.20 lower than the SMW, in circumstances where the
cost of living is the same as for employees in the State system. We restate that the concept of relative fairness requires us to
have regard to the level of the FMW. We note however, that the difference between the SMW and the FMW has narrowed
considerably since 2014, when the SMW was $25.00 higher.

61 The statutory obligation in s 50A(3)(a)(iii) requires the Commission to consider the provision of fair wage standards in the
context of living standards generally prevailing in the community, as a part of a benchmark against which to assess fair wages
and conditions of employment. A logical measure of the changes in living conditions generally in the community, are changes
in the cost of living, over the year prior to these proceedings. Contributing to improved living standards under s 50A(3)(a)(iv),
means enabling those employees affected by the SMW and award rates of pay, to improve their living circumstances, relative
to the cost of living generally, through adjustments to wage rates.

62 We are mindful of the fact, as noted earlier in these reasons, that small business employers in the sectors covered by the State
Wage Order include those most impacted by the pandemic restrictions. This was also noted by the Commission in the 2020
State Wage Case. However, this also needs to be seen in the context of the recovery of the Western Australian economy and
the demand for goods, as is apparent in the strength of the retail sector, for example. Already noted too, is the strong rebound
in spending in the accommodation, food services and retail sectors, which, whilst it may still be lagging somewhat in terms of
employment growth compared to pre-pandemic levels, is evidence of improved consumer demand and confidence. Household
spending has significantly increased since the 2020 State Wage Case.

63 In terms of living standards in the community and the need to contribute to the improvement of those standards, the Council
and UnionsWA point to the cost of living for the low paid, and in particular, the cost of housing, including in the regions. With
the increasing costs and decreasing availability of rental properties, median rent as a percentage of the SMW for low-income
earners now consume over 50% of their income. This is combined with escalating food costs and rising food insecurity. The
Minister too, recognises that many low paid employees, including those not covered by State awards, rely on increases in the
SMW to meet the challenges they face, in terms of day to day living expenses.

64 In terms of prevailing living standards and the extent to which they can be enhanced, a measure relied upon by the
Commission consistently is the CPI indices

65 Excluding the electricity component, which we accept is appropriate given its distorting effect, as noted earlier, the CPI for
Perth for the March quarter 2021 increased by 1% and by 1.5% in annual average terms. However, given the substantial
increase in costs of living, especially in housing, for the low paid, as set out in some detail in the Council submission, both the
Council and UnionsWA urge the Commission to not solely rely upon CPI, especially given its volatility arising from the
impact of the implementation and withdrawal of assistance measures, and the State Government's one-off electricity credit.

66 In last years’ State Wage Case, we invited submissions from the parties on the appropriateness of using the CPI as a measure
of the cost of living and inflation. Various alternatives were proposed including the Council's Cost of Living Reports; the
Household Financial Consumption Expenditure index published with the National Accounts; and the ABS series Analytical
Living Costs Indices. We noted on that occasion, that the latter two of these cost of living measures, tended to display similar
price movements over time as the CPl measure. Whilst concluding that it is not perfect, we then observed that the CPI is as
good a measure as any, to gauge price changes in the basket of goods measured for Perth. We said however, and restate, that
this is not the only consideration for us to take into account in assessing the cost of living.

67 In the circumstances before the Commission on this occasion, and in assessing fairness in accordance with s 50A(3)(a)(i) of the
Act and the criteria in s 50A(3)(a)(iii) and (iv), we consider that regard should be had to the disproportionate impact on the low
paid of increased housing costs as submitted by the Council. We have consistently declined to "unpack” the CPI as an
appropriate broad measure of increases in living costs generally. However, acknowledging the caveats placed on it by the
Chamber concerning inclusions in the categories of expenditure, the publication by the ABS in November 2020, of an
experimental series comparing both Non-discretionary and Discretionary CPlI movements (those items considered essential as
opposed to those more discretionary in nature), can be of some assistance.

68 The Council contended also that due to the delay in the increase in the SMW arising from last year's decision, a comparison
can only be made between AWOTE as at November 2020 and the SMW as at February 2021, without being able to account for
any change in AWOTE over this period. As at February 2021, the SMW was 41.3% of the November 2020 AWOTE. By
comparison, as at November 2005, the same relativity was 47.6%. Further, the Council referred to the relevant comparison
nationally as being a ratio of 44%. The Council also referred to the Fair Work Commission benchmark for determining the
low paid, at two thirds of the median adult full time ordinary earnings rate. It was contended that the SMW has fallen well
below this level. Accordingly, the Council submitted that this relative decline, despite Australia having, in overall terms,
relatively high minimum wages by international standards, is at odds with meeting the needs of the low paid and to provide for
fair wages in the context of living standards generally in the community.

69 We have expressed some reservations in the past, as to comparisons between the WPI and the level of the SMW with AWOTE,
given the potential distorting effect of high incomes in the mining and resources sector. However, in its submissions, the
Council again refers to what it describes as the growing disparity between the level of the SMW and median pay levels as
contributing to income inequality in Western Australia. Despite this qualification, the differential is a consideration in the
Commission's assessment of living standards generally in the community and the need to contribute to their improvement.
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Meeting the needs of the low paid

In terms of s 50A(3)(a)(ii), the criterion requires the Commission to consider the need to "meet the needs of the low paid". The
comparable provision in s 284(1)(c) of the Fair Work Act 2009 (Cth) requires the Fair Work Commission to take into account
"relative living standards and the needs of the low paid", in similar terms to ss 50A(3)(a)(ii), (iii) and (iv). In the Annual Wage
Review 2019-20 [2020] FWCFB 3501, at [360], the majority stated:

Assessing the needs of the low paid involves analysing the extent to which low-paid workers are able to purchase the
essential items necessary for achieving a decent standard of living for them and their families, and to allow them to
participate in community life, assessed against contemporary norms. The risk of poverty is also relevant in addressing the
needs of the low paid.

In terms of what is meant by the need to "meet the needs of the low paid" under s 50A(3)(a)(ii) of the Act, we consider that the
above description is also apposite to the Commission's consideration in relation to this criterion. As noted in the 2015 State
Wage Case [2015] WAIRC 00435; (2015) 95 WAIG 679 at [102], there is a substantial overlap between the requirements of
s 284(1) of the FW Act and s 50A(3) of the Act, which we have previously recognised and which we reaffirm on this occasion.

The fact that, as pointed out by the Chamber in its submissions, the Commission has, since 2015 to 2020, increased the SMW
by amounts greater than the cumulative Perth CP1 and WPI over the same period, is evidence that these increases in the SMW
have contributed to the needs of the low paid and have provided an improvement in living standards for employees covered by
the State Wage Order. In our decision in the 2020 State Wage Case, we also noted that over the last 10 years, the SMW has
increased by 34%. In terms of the cost of living as measured by the CPI for Perth, this has risen by about 20% over the same
period. Thus, we reaffirm our view that past increases in the SMW in Western Australia have, on this measure, contributed to
meeting the needs of the low paid. As part of considering these factors, the Commission has also consistently assessed the
underlying strength of the State economy and the requirement in s 50A(3)(b) of the Act, to have regard to the effect of its
decisions on the level of employment.

In meeting this criterion, and also, the need to contribute to an improvement in living standards in s 50A(3)(a)(iv) considered
above, increases in the SMW, reflecting increases in the cost of living, and the particular challenges for low- income
employees, have been a consistent feature of decisions of the Commission in making a State Wage Order. It is recognised,
however, that the SMW alone cannot address all the needs of the low paid. Necessarily, matters such as the alleviation of
acute housing stress, emphasised by the Council on this occasion, rely heavily on the interaction of tax and transfer payments
and other initiatives, as a part of the social welfare system.

Protecting employees unable to reach an industrial agreement

Since 2018, the Commission has observed in successive State Wage Cases, as noted at [53] above, that the degree of
bargaining for industrial agreements in those industry sectors most affected by the State Wage Order has been minimal. We
concluded in the 2020 State Wage Case, in restating our view from the 2018 State Wage Case, that the principal means of
wage increases in the State industrial relations system are the SMW in the MCE Act; increases in State award rates of pay; and
the signalling effect of such increases.

Whilst recognising these factors, on this occasion the Chamber also contended that the signalling effect of both the SMW and
the FMW has been subdued due to the impact of the pandemic. The Chamber cited ABS WPI figures from the June quarter
2018 through to and including the December quarter 2020, in terms of contributions made by enterprise agreements, individual
arrangements and awards. The Chamber contended that individual arrangements, being identified by the ABS as more
immediately impacted by the pandemic, reflected wage freezes, and negotiated reductions in pay, as similarly noted by the
RBA in its February 2021 Statement on Monetary Policy.

Thus, the Chamber contended that in the current circumstances, the prospect of any signalling effect of the SMW is much
reduced.

This was contested by UnionsWA. In referring to the same ABS data, UnionsWA contended that the weaker signalling effect
is not for the reason suggested by the Chamber, but rather, is due to the delayed implementation of the SMW and FMW
increases from 2020. It was submitted that the normal timing of SMW and FMW increases shows up in the September quarter
ABS WPI figures, as shown on the chart at [4.18] of the UnionsWA submissions in reply, referred to by both parties. This
shows the much larger proportionate contribution of awards to the WPI in the September quarters in 2018 and 2019,
respectively.

Reference was also made by UnionsWA to the Minister's submissions to the effect that an analysis of registration of current
industrial agreements by the Commission, confirms that smaller, unincorporated businesses in the hospitality and retail sectors
do not use industrial agreements at the present time. The Minister also submitted that such businesses were likely to be guided
by State awards (either directly or indirectly) in setting wages for their employees.

Whilst the pandemic may well have had some impact on the wages and salaries of those governed by individual arrangements
more broadly, we are not persuaded to fundamentally alter our views previously expressed, that the setting of the SMW has
some signalling effect in the Western Australian labour market for those employers and employees in the State industrial
relations system. Furthermore, the absence of agreement making and reliance on the SMW and award rates of pay, in the
industry sectors most impacted by the State Wage Order, means that an increase in the SMW and award rates arising from
these proceedings will add to the protections afforded to such employees.

Encourage ongoing skills development

We have already noted earlier in these reasons a substantial increase in the take up of apprenticeships, from about 2016 to date.
This is very encouraging. Likewise, is the arresting of the downward trend in traineeship commencements, with an upturn in
the number of commencements for 2020.
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81 As referred to by the Chamber in its submissions, there has been substantial Commonwealth and State Government support to
employers to bolster apprenticeship and traineeship commencements. This can only be positive and is in part at least, a
recognition of the commitment required by employers to take on new apprentices and trainees, and the additional costs
involved, associated with the supervision of apprentices and trainees in the early stages of their employment.

82 Whilst also recognising that supervision is the largest cost for employers in engaging apprentices and trainees, UnionsWA
cited research by the National Centre for Vocational Education Research, The Cost of Training Apprentices, (6 April 2009).
This confirmed the relationship between supervision and employer costs, but noted that once an apprentice becomes more
productive, this tends to neutralise the employer's direct wages costs. UnionsWA also contended that regular and substantial
increases in the SMW and award rates of pay are important in attracting people to take up apprenticeships and traineeships,
given that there is often an opportunity cost for employees, in foregoing other potentially higher paying employment.

83 We acknowledge the importance of employer assistance measures to encourage the offering of apprenticeships and
traineeships. The recent, sustained improvement in apprenticeship commencements suggests to us that regular and modest
increases in the SMW have not acted as a disincentive to ongoing skills development in workplaces in this State, that are
subject to the State Wage Order.

Equal remuneration for men and women for work of equal or comparable value

84 Section 50A(3)(a)(vii) requires the Commission to consider the need to provide equal remuneration for men and women for
work of equal or comparable value. The Minister contended that in this jurisdiction, women tend to be more reliant on award
wages than men. We accept this to be so. The Minister also noted that in comparing AWOTE data from November 2019 to
November 2020, the gap between male and female earnings increased from 22.4% to 22.9%, with Western Australia still
having the largest gender pay gap of all the States and Territories. It was accepted by the Minister that there are complex
reasons for the gender pay gap in this State.

85 In connection with this issue, UnionsWA referred to Professor Preston’s paper “The Western Australian Labour Market and
Gender Equity Post-Covid”, commenting on the gender pay gap in Western Australia.  UnionsWA noted that
Professor Preston contended that the State Government's Wages Policy has led to slow wage growth over past years in the
public sector, which has also likely led to an increase in the gender pay gap. Accordingly, constraints on increases in the SMW
in the private sector would have the same effect. The submission was also made by UnionsWA that the material in the
Minister's submissions, referred to above, leads to the need for a much larger increase in the SMW than contended by the
Minister.

86 Likewise, the Council maintained that in the health and social services sectors for example, approximately 82% of the
workforce are women but despite this, the gender pay gap remains at 9.6% and it is not improving.

87 We have previously recognised the existence of the gender pay gap in Western Australia and that, at least in part, there are
industry compositional reasons for this. As we noted in the 2012 State Wage Case [2012] WAIRC 00346; (2012) 92 WAIG
557 at [54] - [58], and as we have restated since, there are limits to which increases in the SMW, which only directly affects a
narrow range of industries and a relatively small number of employees, can have any material impact on the gender pay gap
existing more broadly across all industries in the State. However, in recognition of the high level of female employment in the
State industrial relations system, we remain of the view that increases in the SMW can assist in reducing the gender pay gap
amongst this cohort of employees.

88 We also refer to Principle 8 - Equal Remuneration for Men and Women for Work of Equal or Comparable Value, introduced
into the State Wage Principles in the 2019 State Wage Case [2019] WAIRC 00290; (2019) 99 WAIG 509. We draw attention
to this, and the capacity for parties to make an application to the Commission under this Principle, for the Commission to
inquire into and determine the matter.

Capacity of employers as a whole to bear the cost of increases in wages and conditions of employment

89 Section 50A(3)(d) requires the Commission to take into consideration the capacity of employers, as a whole, to bear the costs
of increased wages, salaries, allowances, and other remuneration. The Minister submitted that in the absence of specific
information on the health of individual businesses, GOS plus GMI prepared by the ABS, can provide some assistance in
gauging the relative performance of industries operating in Western Australia.

90 The most recent data available is for the 2019-2020 financial year, taking into account the initial period of the pandemic, but
not the subsequent recovery in the second half of the year. This information for 2019-2020, which the Commission has
referred to and relied upon in past State Wages Cases, is set out at Table 6 of the Minister's submissions on p 15 as follows:
Table 6: Gross Operating Surplus (GOS) and Gross Mixed Income (GMI) by industry, WA, current prices, 2019 and
2020*

Industry GOS + GMI GOS + GMI Annual Annual
June 2019 June 2020 Increase ($m)  Increase (%)
($m) ($m)

Agriculture, forestry and fishing 4,696 4,025 -671 -14.3
Mining 91,814 117,350 25,536 27.8
Manufacturing 5,240 5,149 -91 -1.7
Electricity, gas, water and waste services 2,992 3,021 29 1.0

Construction 5,334 5,644 310 5.8

Wholesale trade 3,386 3,319 -67 -2.0
Retail trade 2,630 3,049 419 15.9
Accommodation and food services 1,297 1,272 -25 -1.9

Transport, postal and warehousing 4,920 4,983 63 1.3
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Industry GOS + GMI GOS + GMI Annual Annual
June 2019 June 2020 Increase ($m)  Increase (%)
($m) ($m)
Information media and telecommunications 1,624 1,831 207 12.7
Financial and insurance services 7,801 7,757 -44 -0.6
Rental, hiring and real estate services 2,890 2,817 -73 -2.5
Professional, scientific and technical services 3,606 4,271 665 18.4
Administrative and support services 825 911 86 104
Public administration and safety 1,680 1,789 109 6.5
Education and training 998 1,025 27 2.7
Health care and social assistance 2,141 2,109 -32 -1.5
Arts and recreation services 514 531 17 3.3
Other services 1,338 1,473 135 10.1
Total all industries 159,880 186,847 26,967 16.9
Total industries excl. mining 68,066 69,497 1,413 2.1

*ABS (2020), Australian National Accounts: State Accounts, 2019-20, Catalogue 5220.0, Time Series, Table 6 (original data)

It is acknowledged by the Minister that the most substantial contribution to the overall performance on the above measures was
from the mining sector. The all-industries growth figure of 16.9%, excluding mining, resulted in growth of 2.1%. Also noted
in the Minister's submissions is the fact that during the first half of 2020, businesses were in receipt of the Commonwealth
JobKeeper payments and also other industry assistance. The industries of accommodation and food services and retail were
substantial recipients of this support and therefore, the Minister submitted that some caution is required in assessing this data.

Subject to this caveat, it is to be noted that the retail industry recorded positive profitability growth of 15.9%. The
accommodation and food services sectors recorded negative growth of 1.9%. Arts and recreation services also recorded
positive growth of 3.3%, as did the majority of other industry sectors.

The Chamber contended that the data in Table 6 largely reflected the very substantial level of government pandemic support.
With the withdrawal of this support, the Chamber submitted that profits are likely to fall to a more normal or subnormal level.
As referred to earlier in these reasons, the Chamber also drew a distinction between the profitability of incorporated and
unincorporated businesses over the past five years, in real terms. Total business gross operating profits for incorporated
businesses grew by 8.4% per annum on average as opposed to growth of 1.5% per annum on average for unincorporated
businesses.

UnionsWA also acknowledged the challenges for businesses in 2020, and that the difficulties are not yet over. However, in
citing the recent NAB SME (Small and Medium Enterprises) Business Survey: Quarter 1 2021, UnionsWA noted business
confidence and conditions in this sector in Western Australia "were well into positive territory for WA" (UnionsWA
submissions [9.2]). UnionsWA also pointed to measures announced in the Federal Budget on 6 October 2020, favourable to
small businesses.

As part of its contentions as to the capacity to pay and cost impacts, the Chamber also referred to the upcoming increase in
employer statutory superannuation contributions from 9.5% to 10% from 1 July 2021. The Chamber maintained that this will
be a direct cost for employers, and, in the case of award covered employees, the increased superannuation contributions will
include penalties and loadings, which is especially relevant to retail and hospitality industry employees, given their hours of
work. The inclusion of increased superannuation contributions as a relevant consideration was disputed by UnionsWA, which
urged the Commission to focus on the improvement of living standards for employees currently, and not benefits that are due
to take effect prospectively, after retirement.

We have in the past taken into consideration the impact of increases in statutory superannuation contributions for employees,
as a direct cost to employers, and as a relevant factor in moderating an increase in the SMW: 2014 State Wage Case at [88]
and [101]. We are not minded to alter this view. Whilst statutory superannuation contributions are a deferred benefit for
employees, which take effect on retirement, they are a present and ongoing cost to employers. We maintain the view that such
increases should have a moderating influence on an increase in the SMW.

The analysis of GOS plus GMI for Western Australia in the above table suggests that a number of industries in the State
industrial relations system remained profitable to June 2020. Whilst recognising that many employers in this State received the
benefit of substantial government financial assistance, when combined with the other information before us, in relation to the
recovery in employment, hours worked, household consumption (including in those industries most affected by the State Wage
Order), and consumer and business confidence, we consider that the underlying strength of the recovery in the Western
Australian economy supports the conclusion that employers as a whole have the capacity to bear the cost of any increase in the
SMW resulting from these proceedings.

The state of the Western Australian economy

This criterion was given considerable focus by the parties in their submissions, given the impact of the onset of the pandemic
last year, and changes that have occurred since that time. The economic impact of the coronavirus pandemic on the State was
significant. The 2021 State Wage Case — Economic Conditions and Outlook as Attachment 1 to the Minister’s submissions,
(based on the 2020-21 Prelection Financial Projections Statement), notes that the onset of the pandemic in March 2020, and
the necessary social distancing measures implemented, had the effect of reducing the capacity of many businesses, leading to
temporary or permanent closure. Consequently, many employees were stood down or lost their jobs. Working from home
became commonplace. Levels of underemployment were high.
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99 A consequence of this was the largest contraction in the State’s economy ever recorded. The June quarter 2020 measure of the
domestic economy, SFD, fell by 6.2%. Unemployment peaked at a very high level of 8.7% in June 2020, reflecting the loss of
103,000 jobs over the period from February to May 2020. Household spending slumped by 11.1%.

100 The unprecedented response to the pandemic by the Commonwealth and State Governments, in terms of economic stimulus
measures such as JobKeeper and JobSeeker, and targeted industry assistance packages, has aided in the recovery of the State’s
economy more quickly than anticipated. The Economic Conditions and Outlook notes that by March 2021 for example, in
aggregate terms, the jobs lost in this State at the height of the pandemic have now been recovered. Coupled with the
suppression of the virus in the community, consumer and business confidence in the State has returned. This is despite the five-
day lockdown in the Perth, Peel and Southwest regions in February 2021 and the three-day lockdown over the Anzac Day long
weekend, in April 2021.

101 The State’s mining and resources sector, especially iron ore, has been particularly robust over the year since March 2020,
which has contributed substantially to both the State and national economies through higher royalty and tax revenue streams.
Mr Christmas noted the strength of commaodity prices, driven by the strong economic recovery in China, one of the few global
economies to grow during the pandemic. Reflecting growing confidence levels in the Australian economy, the Australian/US
dollar value has recovered from a 17-year low in April 2020. The residential construction sector has also strengthened
significantly, aided by Commonwealth and State stimulus measures. Other State jurisdictions, except Victoria, have also
experienced a more rapid recovery than anticipated.

102 The key metrics of the State’s overall economic performance and future projections now follow. Unless otherwise stated, the
tables and graphs are drawn from the Economic Conditions and Outlook and also Mr Christmas’ presentation document, 2021
State Wage Case The Western Australian Economy, 20 May 2021, made available to the Commission and the parties. In
summary, inflation remains benign, well below the Reserve Bank of Australia’s target range of 2-3%. Wage growth in
aggregate terms, remains subdued. The major economic aggregates and annual growth figures are set out at Table 1 below. It
is noted that CPI figures for 2020-21 and 2021-22 exclude the electricity sub-sector, given the distorting effect of the State
Government’s one off $600 electricity bonus to households, from the October 2020 State Budget.

Table 1 — Major Economic Aggregates, Annual Growth (%)

2019-20 2020-21 2021-22 2022-23 2023-24

Actual PFPS Forward Forward Forward

Estimate Estimate Estimate Estimate

State Final Demand 0.8 2.25 3.75 2.25 3.0
Gross State Product 14 2.0 2.75 1.25 15
Employment 0.4 15 15 1.75 15
Unemployment rate ® 6.1 6.5 6.0 55 55
Consumer Price Index ® 1.3 15 1.75 1.75 2.0
Wage Price Index 1.7 15 1.75 2.0 2.25
Population © 15 0.8 0.7 1.0 1.3

(a) Data expressed as annual average during the financial year.
(b) CPI growth rates in 2020-21 and 2021-22 are based on the total index excluding the electricity sub-sector.
(c) Actual for 2019-20 based on ABS Cat. No. 3101.0

Source: Western Australia 2020-21 Pre-election Financial Projections Statement and Australian
Bureau of Statistics

103 In terms of current economic conditions, Mr Christmas referred to the heavy fall in both SFD and merchandise exports by mid-
2020. However, since that time, both have recovered to pre-pandemic levels. Comparing the December quarter 2019 and the
December quarter 2020, the domestic economy is now 1.2% larger. Mr Christmas referred to merchandise exports growth of
11% in the December quarter 2020, which also now exceeds the pre-pandemic level. Household consumption has also bounced
back from its June quarter 2020 low, although Mr Christmas noted that those sectors exposed to international borders remain
significantly challenged. Spending in hotels, cafes and restaurants has recovered strongly, but has not quite yet reached its level
in the March 2020 quarter. Retail spending has been very strong throughout the pandemic, with Mr Christmas noting that this
has been supported by stimulus measures and the shift away from international and domestic travel, to spending on goods in
Western Australia. Additionally, Mr Christmas agreed that increased retail spending has also been aided by increasing
consumer confidence.

104 The performance of the housing market has been particularly strong, in terms of both building approvals and housing finance,
aided by Commonwealth and State stimulus measures. Business investment has also been growing.

105 In terms of the outlook for growth, Treasury forecasts, as summarised by Mr Christmas, suggests GSP will grow by 2% in
2020-21, as opposed to 1.4% in 2019-20. Further strengthening is forecast for 2021-22 where GSP is projected to be 2.75%.
Mr Christmas noted that household consumption and business investment are expected to remain robust. Consumer spending is
forecast to grow modestly in 2020-21 by 0.25%, due to strengthening in retail spending in the September and December
quarters of 2020 and more positive consumer sentiment. Overall, Mr Christmas noted that the domestic economy is forecast to
grow by its fastest rate in eight years in 2020-21, whilst being modest in historical trend terms.

106 Treasury expects retail spending and consumer confidence to remain positive in the March and June quarters of 2021. This is
despite the gradual withdrawal of Government stimulus measures, which to an extent, have been offset by an increase in
household savings in 2020 and also record low interest rates for borrowers.

107 In addition to consumer spending, the domestic economy is expected to be supported by modest levels of housing investment
in 2020-21 of 0.75%, before growing substantially to a projected high of a 21.75% increase for 2021-22, on the back of high
levels of land sales, boosted by the Commonwealth and State government land and housing stimulus packages, referred to
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above. Business investment has grown strongly in 2019-20 and is anticipated to grow modestly for 2020-21 and 2021-22,
before accelerating in 2023-24 to grow by 4.75%. As with consumer sentiment, business sentiment has strengthened since the
depths of the pandemic, with the recent NAB Business Survey showing that business confidence has risen to one of the highest
levels over the last 10 years. The most recent NAB Monthly Business Survey May 2021 (released on 8 June 2021) points to
continued strong business conditions and confidence in Western Australia.

108 The Western Australian labour market has also recovered strongly since the onset of the pandemic. The Treasury forecast for

employment growth for 2020-21 is 1.5%, with increasing growth projected for the outyears. As noted earlier in these reasons,
the very high levels of job losses which occurred over the period February to May 2020, which were associated with the
restrictions imposed in response to the pandemic, have now been largely recovered. A large percentage of these initial job
losses entailed part time employees in industries most affected, including accommodation and food services and the retail
industry. The impact of JobKeeper however, enabled many businesses to continue to trade and increase hours of work for
employees as business conditions improved. It is noted that the recovery in employment has been more pronounced for part
time rather than full time employees.

109 The recovery in employment and hours worked has been robust, from the lowest point during the pandemic, to now both being

at record levels. By industry, Mr Christmas noted that accommodation and food services have completely recovered overall,
however the sub-data shows hotels, taverns and bars have fallen short of pre-pandemic levels, while restaurants, cafes and
takeaway establishments have exceeded pre-pandemic levels of employment. As noted, retail spending had been very high,
but employment numbers remain lower than pre-pandemic levels. Whilst as referred to in the Minister’s submissions, some
caution is needed due to a lack of seasonal adjustment in the figures and the impact of the five-day lockdown in February 2021,
the employment by industry figures over the period February 2020 to February 2021, show that many industry sectors have
recovered employment to pre-pandemic levels. These are set out in Table 2 — Employment by industry in WA (000s),
February 2020 — February 2021, at p 8 of the Minister’s submission, and is as follows:

Table 2 — Employment by industry in WA (000s), February 2020 — February 2021

TOTAL EMPLOYED (‘000) Feb-20 May-20 Aug-20 Nov-20 Feb-21
Agriculture, forestry and fishing 34.8 36.2 36.7 374 28.6
Mining 115.5 101.5 114.2 121.2 113.3
Manufacturing 72.4 73.7 77.2 75.4 83.7
Electricity, gas, water and waste services 15.5 27.3 235 22.9 27.9
Construction 120.7 128.6 124.6 117.6 1115
Wholesale Trade 43.7 40.4 31.2 42.4 47.2
Retail Trade 130.1 111.2 112.7 126.8 113.8
Accommodation and food services 96.3 68.4 81.7 89.9 96.9
Transport, postal and warehousing 69.0 55.3 53.2 64.4 71.0
Information media and telecommunications 14.4 125 15.4 11.2 10.1
Financial and insurance services 31.2 29.2 28.2 29.7 325
Rental, hiring and real estate services 25.7 324 24.8 22.0 22.9
Professional, scientific and technical services 107.6 105.3 108.9 111.3 101.6
Administrative and support services 38.9 36.1 43.2 457 38.4
Public administration and safety 98.6 92.9 105.8 87.7 78.2
Education and training 111.7 104.1 110.4 117.8 106.3
Health care and social assistance 171.3 159.5 174.0 183.3 205.8
Arts and recreation services 23.3 175 21.9 22.0 20.4
Other services 63.8 56.8 59.3 56.7 60.6
Total 1384.4 1288.8 1347.0 1385.3 1370.6

110 Updated figures for the labour market were published in the ABS Labour Force Survey on 20 May 2021 and the parties
were invited to make further brief submissions on the material. In seasonally adjusted terms, the number of employed
persons fell in April 2021 by 14,400, a reduction of 1.0 %. The Minister noted that this followed a 2.7 % increase from
March 2021. Both the Minister and the Chamber observed that these losses were predominantly in part time jobs, with
employment in full time jobs falling by 2,000 persons. Whilst it was anticipated that the cessation of the JobKeeper
scheme on 28 March 2021 would have some impact on employment levels, the Minister submitted that according to the
ABS analysis of the April labour force data, no clear aggregate impact of the cessation of the scheme was apparent from
the March and April changes in employment and hours of work data. The ABS noted that there were no major changes in
the indicators that had been used during the course of the pandemic, such as employees not working any hours or working
reduced hours or substantial outflows of persons from employment across broad population groups. Despite this fall for
April 2021, both the Minister and UnionsWA noted in their submissions that overall, total employment in Western
Australia is still above pre-pandemic levels.

111 Consistent with the fall in employment for April 2021, the latest ABS labour market data also shows a fall in total hours
worked by 3.2 % (as opposed to a rise of 10.1 % for March 2021), which the Chamber submitted reflected the impact of
the three-day lockdown over the Anzac Day long weekend in April 2021. However, the Minister noted in his submissions
that this would not be captured in the April figures, as the reference period for the ABS Labour Force Survey was 4 to 17
April 2021. Despite the April reduction in employment and aggregate hours worked, UnionsWA submitted that based on
the April 2021 ABS data, overall employment in Western Australia increased by 5.7 % and the total number of
unemployed persons fell by 17.1 % over the year.
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112 In terms of unemployment and underemployment, the Minister submitted that whilst the three-day lockdown in April
2021 would not be captured in the latest ABS unemployment figures for the reason noted above, the previous short
lockdown in February 2021, did not appear have any material impact on the unemployment rate. The Western Australian
monthly unemployment rate is still well below the national rate. In terms of underemployment, the rate for Western
Australia remains below the national rate, despite an uptick during the February lockdown, and is currently 7.1 % for
April 2021, compared to 7.8% nationally. Western Australia has the lowest underemployment rate of all the States.

113 A further measure of jobs data introduced by the ABS and the ATO at the early stages of the pandemic, is the Weekly
Payroll Jobs and Wages Data series. This uses the recent STP system to assess the impact of the pandemic on jobs on a
regular basis. As already mentioned, whilst not all Western Australian small businesses use the STP system, and thus this
needs to add a note of caution to the data, over the period 14 March 2020 to 10 April 2021, there was a 3.6% increase in
payroll jobs in Western Australia, which is above the national figure of 1.0%. A comparative table, setting out Western
Australia’s performance on this measure with the other States and Territories and the national performance, is at Table 3 —
Change in payroll jobs and total wages — by State, as follows:

Table 3 — Change in payroll jobs and total wages — by State*

Payroll jobs Total wages
Change between 14 Mar 2020 and = Change between 14 Mar 2020 and

10 Apr 2021 10 Apr 2021
New South Wales 0.4% 0.7%
Victoria 0.5% 3.9%
Queensland 0.6% 1.9%
South Australia 2.8% 3.2%
Western Australia 3.6% 0.7%
Tasmania 0.7% 1.0%
Northern Territory 4.6% 4.6%
Australian Capital Territory 0.8% 3.1%
Australia 1.0% 2.0%

*ABS (2021), Weekly Payroll Jobs and Changes in Australia, week ending 10 April 2021

114 In terms of recent data up to 24 April 2021, the ABS Weekly Payroll Jobs and Wages Data in fortnightly terms, does show

some volatility in weekly jobs , reflecting the impact of the pandemic. This was pointed out by the Chamber in its submissions
in reply, which, at p 5, contains Graph 1 - Indexed Number of Payroll Jobs and Total Wages, Western Australia and Australia,
as follows:

Graph 1 - Indexed number of payroll jobs and total wages,
Western Australia and Australia

— State jobs — State wages = = = Australia jobs = = = Australia wages
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115 As to job vacancies, these are now also at a very high level, after a sharp decline in response to the pandemic. They are at their

highest level in eight years. Mr Christmas said this bodes well for future employment growth. We also note that in the National
Skills Commission Internet Vacancy Index preliminary report for May 2021, job advertisements (seasonally adjusted) are up
46% nationally. Western Australia recorded the highest increase of all the States with job advertisements being up by 68.9%
on pre-COVID levels. Both the ANZ Australian Job Advertisements Series (released on 7 June 2021) and the NAB Monthly
Business Survey May 2021 series point to similar, strong jobs growth.

116 Whilst remaining above its pre-pandemic rate in annual average terms, the unemployment rate has fallen sharply over recent

months. As at the date of the hearing on 20 May 2021, the rate was 4.9%, seasonally adjusted. At the same time as rising
employment and hours worked, wages growth, as measured by the WPI, has remained subdued. This is not a new
development, as Mr Christmas referred to wage growth being below 2% since 2014-15. In terms of the latest data, WPI
increased by 0.4% for the March quarter 2021, and by 1.5% in annual average terms, in line with Treasury forecasts. Despite a
general tightening in the labour market and some evidence of skills shortages emerging in some sectors, Mr Christmas noted
that this has yet to translate into the headline measure of wage growth. Mr Christmas noted that over the medium term, the
expectation is that wages growth will lift, as the labour market improves with continued improvement in the overall economy.
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117 The overall key labour force metrics for March 2021 demonstrate the strength of the recovery in the labour market since about
mid-2020. We set out below Table 1 — Key labour force figures — WA, March 2021 (seasonally adjusted) in the Minister’s
submissions at p 5.

Table 1 — Key labour force figures— WA, March 2021

March 2021 February 2021 March 2020
Total employment 1,402,000 1,369,400 1,373,900
Unemployment rate 4.8% 6.0% 5.4%
Participation rate 68.4% 67.7% 67.9%
Underemployment rate 7.4% 8.7% 9.7%
Total hours worked (millions) 195,182.2 178,810.6 190,380.6

118 The updated figures, reflecting the fall in total employment for April 2021 and a comparison with the national figures,
including the slight fall in the labour participation rate, are set out at Table 3: Labour Force — April 2021 on p 8 of the
Minister’s supplementary submissions, as follows:

Table 3: Labour Force — April 2021

WA AUS
Total employment 1,391,800 13,040,400
Full time employment 923,200 8,889,500
Part time employment 468,600 4,150,900
Aggregate hours worked 189,854,600 1,793,448,600
Unemployment rate (%) 4.9 515
Underemployment rate (%) 7.1 7.8
Participation rate (%) 68.0 66.0

119 Similarly, as with WPI, inflation remains subdued and well below the RBA’s target range of 2-3%. Perth CPI for the March
quarter 2021 increased by 1%. Treasury notes that excluding electricity, the CPI for Perth in annual average terms, in March
2021, was 1.5%. Inflation is projected to rise to 1.75% in 2021-22 and 2% in 2022-23. In particular, Mr Christmas referred to
the significant volatility in the inflation figures on a monthly basis, reflecting the introduction and then withdrawal of stimulus
measures such a free day care and the one-off State Government $600 electricity bonus. Mr Christmas indicated the forecast is
for inflation to gradually pick up towards the RBA target range of 2-3% by 2023-24.

120 Mr Christmas said that while the current conditions in the economy remain favourable, risks to the outlook remain. He
referred to the possibility of a further significant outbreak of the virus in the community, requiring a sustained lockdown. The
further withdrawal of fiscal support is another, along with a decline in global growth. Ongoing negligible migration into the
State also poses some downside risk, in terms of the level of demand in the economy.

121 With the unwinding of fiscal support, primarily through the ending of the JobKeeper scheme, the impact on the economy has
not been as large as expected. Employment numbers have remained relatively buoyant and working hours have not collapsed.
Mr Christmas noted that thus far, the ending of JobKeeper has not had a discernible impact on the economy and the labour
market, however he observed that available data is national only and that also, it may take another quarter or two, to get a
better assessment of the impact.

122 From the National Accounts data published on 2 June 2021, Unions WA and the Minister referred to the trend of growing
strength in the Western Australian economy continuing, with SFD rising 3.0% for the March quarter 2021, and 3.8% in annual
terms. This monthly growth was the strongest of all the States and Territories. Underpinning this strong performance, was
business investment by the mining industry and small business, in heavy machinery and vehicles. The Minister contended that
the State’s domestic economy is now 3.8% larger than it was in the March quarter 2020. Whilst acknowledging the growth in
the domestic economy, the Chamber contended, consistent with its earlier submissions, that this has been driven primarily by
the mining and resources sector, as reflected in industry contributions to GSP growth (see Graph 4 — Industry contribution to
GSP growth — Western Australia at p 7 of the Chamber’s supplementary submissions).

123 Updated figures show household consumption being up by 0.3% for the March quarter 2021, in terms of discretionary
spending on services such as hotels, cafes and restaurants and the arts and culture, as noted in the Minister’s submissions. The
Minister submitted that this period included the five-day lockdown in February 2021, which most likely moderated the
quarterly growth in household consumption. In this context, UnionsWA noted that household consumption expenditure in
Western Australia is at the lower end compared to other States, reinforcing its contention that a boost in wages would bolster
growth. State Final Demand figures across the States and Territories, incorporating the National Accounts data, are set out at
Table 1: State Final Demand, March Quarter 2021, percentage changes, in the Minister’s supplementary submissions, at p 4 as
follows:



474

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 101 W.A.LG.

124

125

126

127

128

Table 1: State Final Demand, March Quarter 2021, percentage changes
NSW VIC QLD SA WA TAS NT ACT AUS

(@)
Final consumption expenditure
General government -1.5 -0.8 0.0 -0.1 0.6 0.7 1.7 -0.1 -0.5
Households 1.0 3.2 -0.3 0.5 0.3 1.9 -0.9 0.6 1.2
Gross fixed capital formation
Business investment 5.6 0.2 -3.3 3.4 115 2.2 -17.8 -5.6 4.0
Dwelling investment 9.6 1.7 10.8 6.9 7.3 2.5 1.7 7.8 6.4
Government investment 0.2 5.8 3.4 8.4 4.5 0.5 -3.8 -1.9 2.9
State final demand 1.5 2.3 0.4 1.4 3.0 1.6 -1.9 0.5 1.6

(a) Australia estimates relate to Domestic final demand.

We conclude that overall, the Western Australian economy has weathered the pandemic well and is returning to positive
growth. Consumer and business sentiment has rebounded. However, as the Anzac Day long weekend lockdown in Perth and
the most recent lockdown in Melbourne demonstrate, further outbreaks represent a risk to the ongoing recovery. It must be
recognised that such outbreaks have an impact on industry sectors such as accommodation and food services in particular.
Additionally, a further risk to the outlook as noted by Treasury, is the impact of the winding back of stimulus measures such as
the Commonwealth JobKeeper scheme. Whilst early indications are that the overall economic recovery will ameliorate any
adverse impact of the withdrawal of stimulus measures, and the most recent ABS labour force data tend to support the view
that there has not been any clear aggregate impact, some level of volatility in the State economy is likely.

The state of the national economy

Section 50A(3)(c) of the Act requires the Commission to take into consideration, to the extent that it is relevant, the state of the
national economy.

Whilst the national economy suffered its largest contraction on record for the June quarter 2020 of minus 7%, it has rebounded
strongly and much faster than expected. As set out in the Economic Conditions and Outlook, since the Mid-Year Economic and
Fiscal Outlook 2020-21 was published, the national economy has grown even further, from the projected Gross Domestic
Product (GDP) growth of 0.75% to 1.25% for 2020-21 and an upward revision of 4.25% for 2021-22. Unemployment has
fallen rapidly to 5.6% in the March quarter 2021, compared to the forecast rate of 7.25%. The 2020-21 unemployment rate for
the full year is projected to be 5.5%, falling to 5% in 2021-22.

Inflation is projected to pick up to 3.5% for 2020-21, compared to minus 0.3% for 2019-20, before settling back to 1.5% for
2021-22. As with the Western Australian labour market, wages growth is forecast to remain subdued, with WPI to be 1.25%
for 2020-21, rising to 1.5% in 2021-22 and 2.25% in 2022-23. Household consumption and housing investment has been
strong. Both UnionsWA and the Minister in their respective submissions in reply, noted that the Commonwealth Budget
projections of 11 May 2021, suggested the overall national outlook is positive, with strong growth forecast in the labour
market. Whilst this strength of the recovery in the national economy is noted, the RBA has sounded some caution, that growth
is projected to be uneven, reflecting the impact of the pandemic in a range of areas.

The National Accounts show a continued strengthening in the national economy. Gross Domestic Product rose by 1.8% in the
March quarter 2021. Private investment grew by 5.3% and household spending has increased by 1.2%, with spending on
services being up by 2.4%. Overall, economic activity is above the pre-pandemic levels. The Minister noted the main driver of
growth in the national economy being private investment (business driven), in terms of machinery and equipment purchases,
and household consumption, in terms of housing investment. UnionsWA submitted that the data demonstrates the States and
Territories, except the ACT, show continued economic improvement. Variability in industry performance was also noted by
the Chamber, in the context of the ABS observations on productivity in the National Accounts. Those industry sectors most
exposed to the pandemic, including accommodation, food services and the arts and recreation, whilst they are rebounding
following restrictions easing, are still operating at lower than pre-pandemic levels.

Western Australian award framework that represents a system of fair wages and conditions of employment

129 Section s 50A(3)(e) requires the need for the Commission to ensure that the Western Australian award framework represents a

system of fair wages and conditions of employment. There was no suggestion on this occasion that any increase in the SMW
should not flow into State awards. \We have done so in all prior State Wage Orders, as part of maintaining minimum award
rates of pay and a fair system of award wages and conditions of employment.

Relevant decisions of other industrial courts and tribunals
Fair Work Commission decision

130 On 16 June 2021, the Fair Work Commission handed down its Annual Wage Review 2020-21: [2021] FWCFB 3500. In

doing so, the Fair Work Commission noted the very different circumstances applying to its deliberations this year, compared to
those in the Annual Wage Review 2019-20. It was accepted in the main by those participating in the proceedings that the
current performance of the economy has exceeded expectations and the Fair Work Commission observed that “The Australian
economy has recovered to a greater extent and more quickly than anticipated": at [24].
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131 The Fair Work Commission also acknowledged that there were risks to the outlook, especially COVID-19 outbreaks requiring
containment measures. In considering the requirements of s 284 of the FW Act, the Fair Work Commission concluded that an
increase in the FMW was warranted on this occasion, higher than that granted in last year's Annual Wage Review. The FMW
and minimum award rates have been increased by 2.5%, increasing the FMW to $772.60 per week.

132 As to the timing of the wage adjustments, the Fair Work Commission has adopted a similar but varied approach to the
"industry clusters" considered in the Annual Wage Review 2019-20. Informed by research conducted by Professor Borland of
the University of Melbourne, industry groupings of "fully recovered", "almost recovered" and "lagging recovery", have been
adopted. Within these broad groupings, the Fair Work Commission noted that there exists some variation in sub-sectors of
industries at the individual modern award level.

133 Relevantly for present purposes, some modern awards in the accommodation and food services, the arts and recreation sectors,
and some sub-sectors relating to the retail industry, remain in the "lagging recovery" category, and will have the wage increase
deferred to 1 November 2021. Others, including in the general retail sector, notably small businesses impacted most by
COVID-19 lockdowns and restrictions, have had the wage increase deferred to 1 September 2021.

134 The parties were given an opportunity to make submissions on the Fair Work Commission decision. The Minister contended
that the Fair Work Commission decision was equitable and considered. It was submitted that as with the rejection of the
ACTU claim of a 3.5% increase, the Minister reiterated that the UnionsWA claim in these proceedings should also be refused.
The Minister maintained that his contention of a $19.20 per week increase was fair and reasonable. In terms of timing, the
Minister submitted there should be no delay in the implementation of the increase to the SMW in this jurisdiction. He
contended the capacity of the Fair Work Commission to stagger increases by modern award groups under the FW Act, is not
available to the Commission in the same manner. In any event, to do so would be inequitable to those employees employed in
a business not subject to the negative impact of future lockdowns.

135 The Chamber submitted, consistent with its earlier submissions that the Commission should not increase the SMW as the Fair
Work Commission has done. As to the Minister’s submissions regarding the staggering of any increase by award, the
Chamber agreed that given the terms of the Act in this jurisdiction, only one effective date should be determined. For reasons it
has previously identified in its written and oral submissions, and those referred to by the Fair Work Commission applying to
the accommodation and food services sectors especially, the Chamber submitted that any increase in the SMW should be
deferred to 1 November 2021.

136 UnionsWA contended that its claim should be granted in full and from 1 July 2021, despite the Fair Work Commission
decision. It was contended by Unions WA that last year’s decision, with the delay in implementation, effectively led to no
increase in the SMW for six months. Given that the most recent National Accounts figures showed Western Australia had the
strongest State economy, there could be no justification to delay any increase in the SMW in this jurisdiction, as the Fair Work
Commission has done.

Conclusions

137 On balance, to accede to the Chamber’s submission that there be no increase in the SMW on this occasion, would involve
failing to apply the statutory requirements in ss 50A(3)(a)(iii) and (iv) of the Act, and would not be taking into consideration
meeting the needs of the low paid, under s 50A(3)(a)(ii). It would mean, given increases in the cost of living, that minimum
wage employees would have an effective wage reduction.

138 We have in most recent years, as noted above, granted increases in the SMW in excess of the cost of living such that
employees covered by the State Wage Order have had real wage increases. Economic considerations are important, and we
have had regard to our obligation under s 50A(3)(b) of the Act to consider the state of the Western Australian economy and to
grant real increases in the SMW, when the economy supports this.

139 Necessarily, given the unique circumstances of last year's State Wage Case and the case this year, the economic consequences
of the pandemic have been a most important consideration. This is both in terms of the damaging impact of the outbreak of the
pandemic and the subsequent recovery in this State and nationally. The Western Australian economy overall has recovered
much more strongly that was anticipated in last year’s State Wage Case. The most recent data before us, points to ongoing
recovery and growth.

140 In last year's decision, in considering the uncertainty, we awarded an increase in the SMW at the same level as that awarded by
the Fair Work Commission in its Annual Wage Review. We also delayed its introduction. Given the economic recovery
underway in Western Australia, which is one of the strongest of all the States and Territories, and is somewhat stronger than
the national economy, we consider that a real increase in the SMW can be justified on this occasion. This conclusion must
involve our obligation to consider the needs of the low paid, prevailing living standards and an improvement in living
standards, where it can be economically sustained. In doing so, we are also very conscious of the need for us to consider the
capacity of employers to bear the costs of any increase in the SMW. The considerations we are required to weigh in the
balance under s 50A(3) of the Act are, as we have previously observed, both competing and almost irreconcilable: State Wage
Case 2012 at [103].

141 We accept that until such time as the impacts of the pandemic are completely past us, and in particular, high levels of
vaccination are achieved throughout the State, there is the ongoing risk of disruption, in particular industry sectors covered by
the State Wage Order, such as accommodation, food services, retail and the arts and recreation sectors. However, we consider
that it is likely as time goes on that any further outbreaks are more contained, with impacts on affected businesses minimized.

142 We also note that the overall Western Australian economic recovery from the pandemic and the recovery of the national
economy are similar. Both economies are showing increasing strength, particularly in jobs growth overall. At the same time,
we also recognise the contentions advanced by UnionsWA, and as observed by Mr Christmas in his evidence, that the strength
in jobs growth has not translated into growth in wages, as represented by measures such as the WPI. This is despite the
emergence of some tightening in the Western Australian labour market and skills shortages in some industry sectors.
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143 Balancing of all the factors we must consider under s 50A(3) of the Act, we have decided to increase the SMW by 2.5 %. The
SMW will increase to $779.00 per week. Award rates of pay will also be adjusted by 2.5%.

144 As to whether there should be a delay in the implementation of the increase as submitted by the Chamber, the Fair Work
Commission in the Annual Wage Review 2020-21 deferred the implementation of the adjustment for those employees subject
to the General Retail Industry Award 2020 to 1 September 2021. For those employees subject to 22 different modern awards
within various industries including aviation, tourism, theatre and performance, sports, restaurants and licenced clubs, the
deferral was to 1 November 2021. This was on the basis of the impact COVID-19 response measures have had in different
industries and sub-industries. It is not possible to replicate this outcome in the statutory framework applicable to the State
Wage Order. State awards do not mirror the coverage of the national modern awards, and the implication of the State wage
adjustment into State awards, would result in logistical impracticalities in applying a deferment to some groups or categories of
employees.

145 We also note that many economic indicators and data are reported on an Australia wide basis and are not disaggregated for the
States. Therefore, in determining an operative date, we are not able to disaggregate the economic indicators nor the impact on
businesses and employees within industries or sub-industries in the State system.

146 A determination must be made by the Commission that applies to all industries, businesses and employees. The application of
a deferred adjustment will result in some employees receiving a wage increase months after their national system counterparts.
Similarly, a determination not to defer an increase, will result in wage increases being applied some months before the national
modern award adjustments are made.

147 In 2020 we deferred the increase in the SMW by six months, noting that a deferral would allow time for the effects of the
lifting of restrictions to develop and stabilise. The Commission also noted that it assisted in balancing the various
considerations that the Commission was required to consider. This decision was made in the context of a situation that was
unprecedented and was compared unfavourably with previous economic crises. The only other occasion this Commission has
deferred an increase was in 2009, in a situation described as the worst economic downturn in the global economy since the
Second World War. In 2020, we noted that expectations were for a situation much worse than that experienced in 2009. Thus,
on the two occasions the Commission has deferred the operative date of an increase in the SMW, the circumstances have been
exceptional, and the situation at the time and the forecasts, were dire.

148 The situation presented to the Commission in this year’s submissions note that the forecasted economic downturn was not as
significant as that predicted at the time of last year’s State Wage Decision. The forecast economic indicators presented this
year are considerably more positive than those for 2009 and 2020. Whilst acknowledging that there remains some risk of
outbreaks and associated measures applied in response that may limit economic activity, we are not convinced the situation is
exceptional. There is a broad consensus that the State’s economic recovery is well underway, that there has been significant
improvement, and economic indicators have exceeded expectations.

149 In balancing the various factors that we are required to consider we have determined that the operative date of the increase in
the SMW will be 1 July 2021.

Two-year apprenticeships

150 The Minister has drawn to our attention a present gap in the State Wage Order, to the effect that award free apprentices
undertaking a two-year apprenticeship are not covered by the order.

151 Whilst an amendment was made to the Building Trades (Construction) Award to provide for two-year apprenticeships, an
apprenticeship in concreting was not covered. As this apprenticeship falls outside the scope of the award, the Minister sought
an amendment to the State Wage Order to provide for this, in terms of s 50B(3) of the Act. Given that the Commission has
linked award free apprenticeship rates to the Metal Trades (General) Award for a four-year apprenticeship, the Minister
suggests that the same apply for the two-year apprenticeship, at the rate of pay for the second and third years, respectively.

152 The Chamber agrees with this course, as does UnionsWA, although UnionsWA contended that the rates of pay should reflect
its claim for an increase in the SMW and award rates.

153 We agree with the Minster's proposal that the State Wage Order be varied to include a new provision for award free
apprentices undertaking a two-year apprenticeship. The rates of pay should reflect the second- and third-year rates of a four-
year apprenticeship. We thank the Minister for bringing this matter to our attention and also for providing to us an updated
industry skill list for 2021, as Attachment C to the Minister's submissions.

Statement of principles

154 The State Wage Order made each year is required, by s 50A(1)(d) of the Act, to be accompanied by a statement of principles
to be applied and followed in relation to the exercise of jurisdiction under the Act in setting wages, salaries, allowances or
other remuneration of employees or the prices to be paid in respect of their employment.

155 No party has sought any changes to the existing Statement of Principles issued in the 2020 State Wage Case and nor do we
propose any be made.

Minutes of proposed General Order

156 A minute of proposed general order, giving effect to our reasons for decision, is now published. Should any party wish to
speak to the minutes of the proposed general order, the Commission should be informed and they should set out the issues they
wish to raise in writing, by 12 noon Monday, 28 June 2021.
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Mr P Moss on behalf of the Chamber of Commerce and Industry of Western Australia Limited
Dr T Dymond on behalf of UnionsWA

Mr C Twomey on behalf of the Western Australian Council of Social Service Inc

General Order

THE COMMISSION IN COURT SESSION in accordance with section 50A(1) of the Industrial Relations Act 1979 hereby makes
the following General Order to be known as the 2021 State Wage order and thereby orders as follows:

1. THAT the 2021 State Wage order takes effect on 1 July 2021.

2. THAT the General Order which issued in matter No. APPL 1 of 2020 ([2020] WAIRC 00363; (2020) 100
WAIG 432) is to be of no force and effect on and from the commencement of the first pay period on or after
1 July 2021.

3. THAT the minimum weekly rate of pay applicable under section 12 of the Minimum Conditions of Employment

Act 1993 to an employee who has reached 21 years of age and who is not an apprentice shall be $779.00 per
week on and from the commencement of the first pay period on or after 1 July 2021.

Apprentices
4. THAT the minimum weekly rate of pay applicable under section 14 of the Minimum Conditions of Employment

Act 1993 to an apprentice whose training contract specifies they are undertaking an apprenticeship
(“apprentice”) shall be:

@) In relation to that class of apprentice to whom an award or a relevant order applies where an
employer-employee agreement is in force, the minimum weekly rate of pay shall be the rate of pay
that applies to that class of apprentice under the award where the award applies or the relevant order
where an employer-employee agreement is in force.

(b) In relation to that class of apprentice to whom an award does not apply and to whom there is no
relevant order to apply if an employer-employee agreement is in force or is subsequently entered into,
the minimum weekly rate of pay shall be the rate of pay determined by reference to apprentices’ rates
of pay in the Metal Trades (General) Award which operate on and from the commencement of the
first pay period on or after 1 July 2021:

Total Rate Per Week
1 July 2021
Four Year Term
First year $372.70
Second year $488.10
Third year $665.60
Fourth year $780.90
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5.

Trainees
6.

Total Rate Per Week
1 July 2021

Three and a Half Year Term
First six months $372.70
Next year $488.10
Next year $665.60
Final year $780.90
Three Year Term
First year $488.10
Second year $665.60
Third year $780.90
Two Year Term
First year $488.10
Second year $665.60

THAT the minimum weekly rate of pay applicable under section 14 of the Minimum Conditions of Employment
Act 1993 to an apprentice who has reached 21 years of age shall be $665.60 per week on and from the
commencement of the first pay period on or after 1 July 2021.

THAT the minimum weekly rate of pay applicable under section 14 of the Minimum Conditions of Employment
Act 1993 to an apprentice whose training contract specifies they are undertaking a traineeship (“trainee”) shall

be:

(a) In relation to that class of trainee to whom an award applies or a relevant order applies where an
employer-employee agreement is in force, the minimum weekly rate of pay shall be the rate of pay
that applies to that class of trainee under the award where an award applies or the relevant order
where an employer-employee agreement is in force.

(b) In relation to that class of trainee to whom an award does not apply and to whom there is no relevant
order to apply if an employer-employee agreement is in force or is subsequently entered into, the
minimum weekly rate of pay at the relevant Industry/Skill level as determined by reference to
Attachment A hereunder, shall be the rate of pay based on the Metal Trades (General) Award

contained in Table 1 as follows:

Table 1

The following rates of pay apply on and from the commencement of the first pay period on or after 1 July 2021:

Industry/Skill Level A
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 394.00
Plus 1 year out of school 320.00 394.00 456.00
Plus 2 years 394.00 456.00 534.00
Plus 3 years 456.00 534.00 610.00
Plus 4 years 534.00 610.00
Plus 5 years or more 610.00
Industry/Skill Level B
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 385.00
Plus 1 year out of school 320.00 385.00 439.00
Plus 2 years 385.00 439.00 517.00
Plus 3 years 439.00 517.00 590.00
Plus 4 years 517.00 590.00
Plus 5 years or more 590.00
Industry/Skill Level C
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 382.00
Plus 1 year out of school 320.00 382.00 429.00
Plus 2 years 382.00 429.00 482.00
Plus 3 years 429.00 482.00 541.00
Plus 4 years 482.00 541.00
Plus 5 years or more 541.00
(©) For any class of trainees under this subclause undertaking a traineeship that is not provided for in

Attachment A, the minimum weekly rate of pay shall be the rate of pay in Industry/Skill Level C.

Australian Qualification Framework (AQF)
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(d)

For a trainee in this class undertaking an AQF4 traineeship the minimum weekly rate of pay shall be
the weekly wage rate for an AQF3 trainee at Industry/Skill Levels A, B or C as applicable with the
addition of 3.8% of that wage rate.

Part-time and School-Based Trainees

)

®

(©)

THAT
@

(b)

This provision shall apply to trainees who undertake a traineeship on a part-time basis, or as a school-
based trainee, by working less than full-time hours and by undertaking the approved training at the
same or lesser training time than a full-time trainee.

0] School-based trainees will receive the following minimum hourly rates of pay, as for school
leavers:
Current year of schooling
Wage levels Year 11 or lower Year 12
A $8.42 $10.37
B $8.42 $10.13
c $8.42 $10.05
(i) The minimum hourly rate of pay for part-time trainees shall be calculated by taking the full-

time rates expressed in Clause 6(b) Table 1 and dividing that rate by 38 in accordance with
section 10 of the Minimum Conditions of Employment Act 1993.

(iii) As per the requirement under 60E(1)(iv) of the Vocational Education and Training Act 1996
(WA), any time spent by a trainee in performing his or her obligations under the training
contract and in being trained and assessed under the contract, whether at the employer’s
workplace or not, is to be taken for all purposes (including the payment of remuneration) to
be time spent working for the employer.

In relation to that class of trainee to whom an award applies or a relevant order applies where an
employer-employee agreement is in force and who has reached 21 years of age, the minimum weekly
rate of pay is the rate of pay that applies to that class of trainee determined by reference to the highest
weekly wage rate for the skill level relevant to the traineeship under the award or under the relevant
order where an employer-employee agreement is in force.

In relation to that class of trainee to whom an award does not apply and to whom there is no relevant
order to apply if an employer-employee agreement is in force or is entered into and who has reached
21 years of age, the minimum weekly rate of pay shall be that determined by reference to the highest
weekly wage rate for the skill level relevant to the traineeship set out below:

On and from the commencement of the first pay period on or after 1 July 2021:

Industry/Skill Level A $610.00 per week
Industry/Skill Level B $591.00 per week
Industry/Skill Level C $542.00 per week

The rates of pay applicable to trainees under the following awards be adjusted in accordance with the
formula outlined in sub-clause (b).

(i) AWU National Training Wage (Agriculture) Award 1994;

(i) Food Industry (Food Manufacturing or Processing) Award;

(iii) Furniture Trades Industry Award;

(iv) Licensed Establishments (Retail and Wholesale) Award 1979;

v) Metal Trades (General) Award,;

(vi) Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection)

Industry Award No. 29 of 1980;
(vii) Printing Award;
(viii) Sheet Metal Workers’ Award No. 10 of 1973;
(ix) The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977;
x) Soft Furnishings Award; and
(xi) Vehicle Builders' Award 1971.
Trainee rates be adjusted as follows:

(i) Industry/Skill Level A, B and C top rates are increased by 80% of the arbitrated safety net
adjustment. Each result is then rounded to the nearest dollar.
(i) All other Industry/Skill Level A, B and C rates are increased by a percentage of the

unrounded result of the first step. Each result is then rounded to the nearest dollar.

(iii) However, if an existing rate in Industry/Skill Level B or C is the same as an existing rate in
Industry/Skill Level A or B, the former is adjusted in line with the latter rate in order to
maintain consistency.
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Award Rates of Pay

8.

10.

11.

THAT weekly rates of pay for adults in each award of the Commission, other than those set out in Schedule 1,
be increased by 2.5% on and from the commencement of the first pay period on or after 1 July 2021 and that
this increase shall be subject to absorption in the same terms as previous State \Wage orders.

THAT where an award rate other than an adult rate is determined by reference to a percentage of the adult rate
or some other formula, those award rates shall be varied on the basis of that percentage or formula to take into
account the application of this State Wage order increase of 2.5% to the adult award wage on and from the
commencement of the first pay period on or after 1 July 2021.

THAT increases under previous State Wage Case orders prior to 1 July 2021, except those resulting from
enterprise agreements, are not to be used to offset the State Wage order increases herein.

THAT on and from the commencement of the first pay period on or after 1 July 2021 all awards which contain
a Minimum Adult Award Wage Clause or provision be varied by deleting the text of that provision and
replacing with the following:

MINIMUM ADULT AWARD WAGE

No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided
by this clause.

The minimum adult award wage for full-time employees aged 21 or more working under an award that provides
for a 38 hour week is $779.00 per week.

The minimum adult award wage for full-time employees aged 21 or more working under awards that provide
for other than a 38 hour week is calculated as follows: divide $779.00 by 38 and multiply by the number of
ordinary hours prescribed for a full time employee under the award.

The minimum adult award wage is payable on and from the commencement of the first pay period on or after
1 July 2021.

The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case
Decisions.

Unless otherwise provided in this clause adults aged 21 or more employed as casuals, part-time employees or
piece workers or employees who are remunerated wholly on the basis of payment by result, shall not be paid
less than pro rata the minimum adult award wage according to the hours worked.

Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage
prescribed in the junior rates provision in this award (if applicable) to the minimum adult award wage, provided
that no employee shall be paid less than any applicable minimum rate of pay prescribed by the Minimum
Conditions of Employment Act 1993.

The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or
government approved work placement programs or employed under the Commonwealth Government
Supported Wage System or to other categories of employees who by prescription are paid less than the
minimum award rate, provided that no employee shall be paid less than any applicable minimum rate of pay
prescribed by the Minimum Conditions of Employment Act 1993.

Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in
relation to the application of the minimum adult award wage.

Subject to this clause the minimum adult award wage shall —
Apply to all work in ordinary hours.

Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any
period of paid leave and for all purposes of this award.

Minimum Adult Award Wage

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more
payable under the 2021 State Wage order decision. Any increase arising from the insertion of the
minimum wage will be offset against any equivalent amount in rates of pay received by employees
whose wages and conditions of employment are regulated by this award which are above the wage
rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and
over award arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the minimum wage.
Adult Apprentices
Notwithstanding the provisions of this clause, the minimum adult apprentice wage for a full-time
apprentice aged 21 years or more working under an award that provides for a 38 hour week is $665.60
per week.
The minimum adult apprentice wage for a full-time apprentice aged 21 years or more working under
an award that provides for other than a 38 hour week is calculated as follows: divide $665.60 by 38
and multiply by the number of ordinary hours prescribed for a full time apprentice under the award.
The minimum adult apprentice wage is payable on and from the commencement of the first pay period
on or after 1 July 2021.



101 W.ALG.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 481

Adult apprentices aged 21 years or more employed on a part-time basis shall not be paid less than pro
rata the minimum adult apprentice wage according to the hours worked.

The rates paid in the paragraphs above to an apprentice 21 years of age or more are payable on
superannuation and during any period of paid leave prescribed by this award.

Where in this award an additional rate is expressed as a percentage, fraction or multiple of the
ordinary rate of pay, it shall be calculated upon the rate prescribed in this award for the actual year of

apprenticeship.

Statement of Principles

12. THAT the Statement of Principles — July 2020 under the General Order in matter No. APPL 1 of 2020 ([2020]
WAIRC 00363; (2020) 100 WAIG 432) be replaced by the Statement of Principles — July 2021 in Schedule 2.

Publication

13. THAT the Registrar publish in the Western Australian Industrial Gazette and on the Commission's website the
clauses of the awards varied by Clauses 8 - 10 of this State Wage order incorporating the amendments made.

[L.S]

INDUSTRY / SKILL LIST (2021)

(Sgd.) SJKENNER,
Chief Commissioner,

For and On behalf of the Commission In Court Session.

ATTACHMENT A

SKILL LEVEL A

CODE* TRAINING PACKAGE TITLE AQF CERTIFICATE LEVEL
MEA Aeroskills 11, Diploma
AVI Auviation 1, 1l
BSB Business Services 11, 111, 1V, Diploma
PMA Chemical, Hydrocarbons and Refining I, 111, 1V, Diploma
CHC Community Services I, 111, 1V, Diploma
CPC Construction, Plumbing and Services 11, 111, 1V, Diploma
CSC Correctional Services I, 1, v
UEP Electricity Supply Industry - Generation Sector 11, 111, 1V, Diploma
UEE Electrotechnology 11, 111, 1V, Diploma, Advanced Diploma
FNS Financial Services I, 1, 1Iv
SFL Floristry I, 1IvV
FBP Food, Beverage and Pharmaceutical 1, 1Iv
UEG Gas Industry 111, 1V, Diploma,
Advanced Diploma
SHB Hairdressing and Beauty Services 1, v
ICT Information and Communications Technology I, 11, 1V
MSL Laboratory Operations 11, 111, 1V, Diploma, Advanced Diploma
LGA Local Government (other than Operational Works I, 1, v
Certificate 1)
MSAO07 Manufacturing 11, 111, 1V, Diploma, Advanced Diploma
MSM Manufacturing 11, 111, 1V, Diploma, Advanced Diploma
MAR Maritime I, 1l
MEM Manufacturing and Engineering (Technical) 11, 111, 1V, Diploma, Advanced Diploma
NWP National Water 1, 1Iv
PMB Plastics, Rubber and Cablemaking 1, v
PUA Public Safety 1l
PSP Public Sector 11, 111, 1V, Diploma
PPM Pulp & Paper Manufacturing Industry 1l
RII Resources and Infrastructure Industry 11, 111, 1V, Diploma, Advanced Diploma

SIR

Retail Services

I, 1IvV




482

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

101 W.A.LG.

SKILL LEVEL A

CODE* TRAINING PACKAGE TITLE AQF CERTIFICATE LEVEL
MSS Sustainability 111, 1V, Diploma
MST Textiles, Clothing and Footwear 1, 1Iv
SIT Tourism, Travel and Hospitality 11, 111, 1V, Diploma
UET Transmission, Distribution and Rail Sector 11, 111, 1V, Diploma, Advanced Diploma
TLI Transport and Logistics 111, IV, Diploma
SKILL LEVEL B

CODE* TRAINING PACKAGE AQF CERTIFICATE LEVEL
ACM Animal Care and Management I, 1, 1Iv
AMP Australian Meat Processing I, 111, 1V, Diploma
AUR Automotive Retail, Service and Repair I, 111, 1V, Diploma
AUM Automotive Manufacturing I, i
CUA Creative Arts and Culture I, 11, 1V
SFL Floristry I
FBP Food, Beverage and Pharmaceutical I
FWP Forest and Wood Products I, 111, 1V, Diploma
MSF Furnishing I, 1, 1Iv
UEG Gas Industry Il
SHB Hairdressing and Beauty Services 1
HLT Health I, 111, 1V, Diploma
LGA Local Government (Operational Works) Il
MEM Manufacturing and Engineering (Production) I1, 111, 1V, Diploma,

Advanced Diploma
NWP National Water I
PMB Plastics, Rubber and Cablemaking I
ICP Printing and Graphic Arts 1, 111
CPP Property Services I, 111, 1V, Diploma
PUA Public Safety I
PPM Pulp & Paper Manufacturing Industry I
RII Resources and Infrastructure Industry I
SIR Retail Services I
SIS Sport, Fitness and Recreation I, 11, 1V
MST Textiles, Clothing and Footwear ]
TLI Transport and Logistics I
SKILL LEVEL C
CODE* TRAINING PACKAGE AQF CERTIFICATE LEVEL
AHC Agriculture, Horticulture and Conservation and Land 0L IV
Management Y
SIF Funeral Services I, v
RGR Racing and Breeding I, 11, 1V
SFI Seafood Industry I, 1, 1Iv

Schedule 1

LIST OF AWARDS NOT SUBJECT TO THIS GENERAL ORDER

Awards that do not contain wages and are therefore excluded:
Alcoa Long Service Leave Conditions Award, 1980
Catering Employees' (North West Shelf Project) Long Service Leave Conditions Award 1991
Catering Workers' (North Rankin A) Long Service Leave Conditions Award No. A 40 of 1987
The Contract Cleaning (F.M.W.U.) Superannuation Award 1988
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Health Care Industry (Private) Superannuation Award 1987
Miscellaneous Government Conditions and Allowances Award No A 4 of 1992
Miscellaneous Workers' (Security Industry) Superannuation Award, 1987
Ngala Superannuation Award, 1989
Printing Industry Superannuation Award 1991
Public Service Allowances (Fisheries and Wildlife Officers) Award 1990
Supported Employees Industry Award
The Swan Brewery Company Limited (Superannuation) Award 1987
West Australian Petroleum Pty Ltd Long Service Leave Conditions Award 1991
Woodside Offshore Petroleum Pty. Ltd. Long Service Leave Conditions Award, 1984
Worsley Alumina Pty. Ltd. Long Service Leave Conditions Award, 1984

Awards that have certain parts quarantined:
Clerks (Racing Industry - Betting) Award 1978 — Schedule C
The Iron Ore Production & Processing (Locomotive Drivers) Award 2006 — Clause 2.1
Iron Ore Production & Processing (Locomotive Drivers Rio Tinto Railway) Award 2006 — Clause 6
Shearing Contractors' Award of Western Australia 2003 — Clause 4.2

Awards containing transitional provisions to which the General Order does not apply:
Clothing Trades Award 1973 — Clause 18

Department of Communities (CSA Family Resource Workers, Welfare Assistants and Parent Helpers) Award 1990 —
Schedule F

Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of 1983 — Schedule |
Egg Processing Award 1978 — Appendix 4

Electorate Officers Award 1986 — Schedule G

Family Day Care Co-Ordinators' and Assistants' Award, 1985 - Schedule C

Government Officers (Social Trainers) Award 1988 — Schedule K

Government Officers (Insurance Commission of Western Australia) Award, 1987 —

Schedule D

Government Officers Salaries, Allowances and Conditions Award 1989 - Schedule P

Juvenile Custodial Officers’ Award — Schedule G

Public Service Award 1992 — Schedule M

Schedule 2
STATEMENT OF PRINCIPLES — July 2021
1. Application of the Statement of Principles
1.1 This Statement of Principles is to be applied and followed when the Commission is making or varying an award

or making an order in relation to the exercise of the jurisdiction under the Act to set the wages, salaries,
allowances or other remuneration of employees or the prices to be paid in respect of their employment.

1.2 In these Principles, wages, salaries, allowances or other remuneration of employees or the prices to be paid in
respect of employment will be referred to as “wages”.
1.3 In making a decision in respect of any application brought under these Principles the primary consideration in

all cases will be the merits of the application in accordance with equity, good conscience and the substantial
merits of the case pursuant to section 26(1)(a) of the Act.

1.4 These Principles do not have application to Enterprise Orders made under section 421 of the Act or to
applications made under section 40A of the Act to incorporate industrial agreement provisions into an award by
consent.

15 This statement of Principles will operate until reviewed under s 50A(1)(d) of the Act.

2. (deleted)
3. When an Award may be varied or another Award made without the claim being regarded as above or below

Minimum Award Conditions

3.1 In the following circumstances wages in an award, may on application, be varied or another award made

without the application being regarded as a claim for wages above or below the minimum award conditions:
3.1.1  Toinclude previous State Wage Case increases in accordance with Principle 4.1.

3.1.2  To adjust wages for total minimum rates pursuant to Principle 4.2.

3.13 (deleted)

3.1.4  To adjust allowances and service increments in accordance with Principle 6.

3.1.5  To adjust wages pursuant to work value changes in accordance with Principle 7.

3.1.6  To make or vary an award or to make an order to provide for equal remuneration for men and women
for work of equal or comparable value in accordance with Principle 8.
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3.17 To vary an award to include the minimum wage in accordance with Principle 9.

4. Previous State \WWage Case Increases
4.1 Wage increases available under previous State Wage Case Decisions such as structural efficiency adjustments,
and previous arbitrated safety net adjustments will, on application, still be accessible.
4.2 Minimum rates adjustments may also be progressed under this Principle.
5. (deleted)
5.1 (deleted)
6. Adjustment of Allowances and Service Increments
6.1 Existing allowances which constitute a reimbursement of expenses incurred may be adjusted from time to time

where appropriate to reflect the relevant change in the level of those expenses.
6.2 (deleted)

6.3 Allowances which relate to work or conditions which have not changed and service increments may be adjusted
as a result of the State Wage order, or, if an award contains another method for adjusting such allowances, in
accordance with that other method.

6.4 In the absence of any other prescribed method, where the Commission has determined that it is appropriate to
adjust existing allowances relating to work or conditions which have not changed or service increments for a
monetary safety net increase, the method of adjustment shall be as follows: divide the monetary safety net
increase by the rate of pay for the key classification in the award which applied immediately prior to the safety
net increase, and multiply the resulting figure by 100.

6.5 Existing allowances for which an increase is claimed because of changes in the work or conditions will be
determined in accordance with the relevant provisions of Principle 7.

6.6 New allowances to compensate for the reimbursement of expenses incurred may be awarded where appropriate
having regard to those expenses.

6.7 Where changes in the work have occurred or new work and conditions have arisen, the introduction of a new
allowance, if any, is to be determined in accordance with the most appropriate Principles.

6.8 New service increments may only be awarded to compensate for changes in the work and/or conditions and will
be determined in accordance with the relevant parts of Principle 7.

7. Work Value Changes
7.1 Applications may be made for a wage increase under this Principle based on changes in work value.
7.2 Changes in work value may arise from changes in the nature of the work, skill and responsibility required or the

conditions under which work is performed. Changes in work by themselves may not lead to a change in wage
rates. The strict test for an alteration in wage rates is that the change in the nature of the work should constitute
such a significant net addition to work requirements as to warrant the creation of a new classification or
upgrading to a higher classification.

7.3 In addition to meeting this test a party making a work value application will need to justify any change to wage
relativities that might result not only within the relevant internal award classifications structure but also against
external classifications to which that structure is related. There must be no likelihood of wage “leapfrogging”
arising out of changes in relative position.

7.4 These are the only circumstances in which rates may be altered on the ground of work value and the altered
rates may be applied only to employees whose work has changed.

7.5 In applying the Work Value Changes Principle, the Commission will have regard to the need for any alterations
to wage relativities between awards to be based on skill, responsibility and the conditions under which work is
performed.

7.6 Where new or changed work justifying a higher rate is performed only from time to time by persons covered by

a particular classification or where it is performed only by some of the persons covered by the classification, the
new or changed work should be compensated by a special allowance which is payable only when the new or
changed work is performed by an employee and not by increasing the rate for all employees working at that
classification.

7.7 The time from which work value changes in an award should be measured is any date that on the evidence
before the Commission is relevant and appropriate in the circumstances.
7.8 Care should be exercised to ensure that changes which were or should have been taken into account in any

previous work value adjustments or in a structural efficiency exercise are not included in any work evaluation
under this provision.

7.9 Where the tests specified in 7.2 and 7.3 are met, an assessment will have to be made as to how that alteration
should be measured in money terms. The assessment should normally be based on the previous work and the
nature and extent of the change in work.

7.10 The expression “the conditions under which the work is performed” relates to the environment in which the
work is done.

7.11 The Commission should guard against contrived classifications and over-classification of jobs.
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7.12

Any changes in the nature of the work, skill and responsibility required or the conditions under which the work
is performed, taken into account in assessing an increase under any other provision of these Principles, shall not
be taken into account in any claim under this provision.

8. Equal Remuneration for Men and Women for Work of Equal or Comparable Value

8.1

8.2

8.3

8.4

8.5

8.6

8.7

8.8

8.9

8.10

8.11

8.12

8.13
8.14

8.15
8.16

8.17

Applications may be made under this Principle to implement equal remuneration for work of equal or
comparable value.

The Commission must apply this principle when it:

8.2.1 hears applications to vary an award in order to implement equal remuneration for work of equal or
comparable value;

8.2.2 arbitrates industrial disputes about equal remuneration; or
8.2.3  wvalues or assesses the work of employees in ‘female dominated’ industries, occupations or callings.

In assessing the value of work, the Commission is required to examine the nature of work, skill and
responsibility required and the conditions under which work is performed (which has the same meaning as it
does for Principle 7 Work Value Changes) as well as other relevant work features.

The assessment is to be transparent, objective, non-discriminatory and free of assumptions based on gender.

The purpose of the assessment is to ascertain the current value of work. Changes in work value do not have to
be demonstrated.

Prior work value assessments and/or the prior setting of pay rates for the work cannot be assumed to have been
free of assumptions based on gender.

In assessing the value of the work, the Commission is to have regard to the history of the award including
whether there have been any assessments of the work in the past and whether remuneration has been affected
by the gender of the workers. Relevant matters to consider may include:

8.7.1 whether there has been some characterisation or labelling of the work as “female”;
8.7.2 whether there has been some underrating or undervaluation of the skills of female employees;

8.7.3  whether remuneration in an industry or occupation has been undervalued as a result of occupational
segregation or segmentation;

8.74 whether there are features of the industry or occupation that may have influenced the value of the
work such as the degree of occupational segregation, the disproportionate representation of women in
part time or casual work, low rates of unionisation, limited representation by unions in workplaces
covered by formal or informal work agreements, the incidence of consent awards or agreements and
other considerations of that type; or

8.75 whether sufficient and adequate weight has been placed on the typical work performed and the skills
and responsibilities exercised by women as well as the conditions under which the work is performed
and other relevant work features.

Gender discrimination is not required to be shown to establish undervaluation of work, therefore there is no

requirement for a male comparator.

Comparisons within and between occupations and industries are not required in order to establish

undervaluation of work on a gender basis.

Such comparisons may be used for guidance in ascertaining appropriate remuneration. The proper basis for

comparison is not restricted to similar work.

Where the Commission determines that there is not equal remuneration for work of equal or comparable value,

the Commission is to make an assessment as to how equal remuneration is to be achieved. Outcomes may

include but are not limited to the reclassification of work, the establishment of new career paths, changes to
incremental scales, wage increases, the establishment of new allowances and the reassessment of definitions
and descriptions of work to properly reflect the value of the work.

There will be no wage leapfrogging as a result of any changes in wage relativities arising from any adjustments

under this principle.

The Commission will guard against contrived classifications and over classification of jobs.

The Commission may determine in each case whether any increases in wages will be absorbed into overaward

payments.

Equal remuneration will not be achieved by reducing current wage rates or other conditions of employment.

The Commission may decide to phase in any decision arising from this principle. Any affected employer may

apply to have any decision phased in. The merit of such application will be determined in the light of the

particular circumstances of each case and any related material will be rigorously tested.

Claims brought under this principle will be considered on a case by case basis.

9. Minimum Adult Award Wage

9.1

A minimum adult award wage clause will be required to be inserted in all new awards, including interim
awards.
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10.

9.2

The minimum adult award wage clause will be as follows —
MINIMUM ADULT AWARD WAGE

No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided
by this clause.

The minimum adult award wage for full-time employees aged 21 or more working under an award that provides
for a 38 hour week is $779.00 per week.

The minimum adult award wage for full-time employees aged 21 or more working under awards that provide
for other than a 38 hour week is calculated as follows: divide $779.00 by 38 and multiply by the number of
ordinary hours prescribed for a full time employee under the award.

The minimum adult award wage is payable on and from the commencement of the first pay period on or after 1
July 2021.

The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case
Decisions.

Unless otherwise provided in this clause adults aged 21 or more employed as casuals, part-time employees or
piece workers or employees who are remunerated wholly on the basis of payment by result, shall not be paid
less than pro rata the minimum adult award wage according to the hours worked.

Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage
prescribed in the junior rates provision in this award (if applicable) to the minimum adult award wage, provided
that no employee shall be paid less than any applicable minimum rate of pay prescribed by the Minimum
Conditions of Employment Act 1993.

The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or
government approved work placement programs or employed under the Commonwealth Government
Supported Wage System or to other categories of employees who by prescription are paid less than the
minimum award rate, provided that no employee shall be paid less than any applicable minimum rate of pay
prescribed by the Minimum Conditions of Employment Act 1993.

Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in
relation to the application of the minimum adult award wage.

Subject to this clause the minimum adult award wage shall —
Apply to all work in ordinary hours.

Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any
period of paid leave and for all purposes of this award.

Minimum Adult Award Wage

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more
payable under the 2021 State Wage order decision. Any increase arising from the insertion of the
minimum wage will be offset against any equivalent amount in rates of pay received by employees
whose wages and conditions of employment are regulated by this award which are above the wage
rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and
over award arrangements. Absorption which is contrary to the terms of an agreement is not required.

Increases under previous State Wage Case Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not to be used to offset the minimum wage.

Adult Apprentices

Notwithstanding the provisions of this clause, the minimum adult apprentice wage for a full-time
apprentice aged 21 years or more working under an award that provides for a 38 hour week is $665.60
per week.

The minimum adult apprentice wage for a full-time apprentice aged 21 years or more working under
an award that provides for other than a 38 hour week is calculated as follows: divide $665.60 by 38
and multiply by the number of ordinary hours prescribed for a full time apprentice under the award.
The minimum adult apprentice wage is payable on and from the commencement of the first pay period
on or after 1 July 2021.

Adult apprentices aged 21 years or more employed on a part-time basis shall not be paid less than pro
rata the minimum adult apprentice wage according to the hours worked.

The rates paid in the paragraphs above to an apprentice 21 years of age or more are payable on
superannuation and during any period of paid leave prescribed by this award.

Where in this award an additional rate is expressed as a percentage, fraction or multiple of the
ordinary rate of pay, it shall be calculated upon the rate prescribed in this award for the actual year of
apprenticeship.

Making or Varying an Award or issuing an Order which has the effect of varying wages or conditions above or

below the award minimum conditions

10.1

An application or reference for a variation in wages which is not made by an applicant under any other
Principle and which is a matter or concerns a matter to vary wages above or below the award minimum
conditions may be made under this Principle.
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10.2 Claims may be brought under this Principle irrespective of whether a claim could have been brought under any
other Principle.

10.3 (deleted)

11. (deleted)

12. Economic Incapacity

12.1 Any respondent or group of respondents to an award may apply to reduce and/or postpone the variation which
results in an increase in labour costs under this Statement of Principles on the ground of very serious or extreme
economic adversity. The merit of such application shall be determined in the light of the particular
circumstances of each case and any related material shall be rigorously tested. The impact on employment at
the enterprise level of the increase in labour costs is a significant factor to be taken into account in assessing the
merit of an application.

13. (deleted)

2021 WAIRC 00181

2021 STATE WAGE ORDER PURSUANT TO SECTION 50A OF THE ACT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
V-
(NOT APPLICABLE)
RESPONDENT
CORAM CHIEF COMMISSIONER S J KENNER
COMMISSIONER T EMMANUEL
COMMISSIONER T B WALKINGTON
DATE WEDNESDAY, 30 JUNE 2021
FILE NO/S APPL 1 OF 2021
CITATION NO. 2021 WAIRC 00181
Result Correction Order Issued

Correction Order

WHEREAS an error occurred in the Order dated Tuesday 29 June 2021 issued in APPL 1 of 2021 [2021 WAIRC 00179], the
Commission, in order to correct this error, and pursuant to the powers conferred on it under the Industrial Relations Act 1979,

hereby orders —

THAT the Order dated Tuesday 29 June 2021 issued in APPL 1 of 2021 [2021 WAIRC 00179] be amended to read,
at subparagraph (b) of paragraph 6. Trainees:

(b)

Table 1

In relation to that class of trainee to whom an award does not apply and to whom there is no relevant
order to apply if an employer-employee agreement is in force or is subsequently entered into, the
minimum weekly rate of pay at the relevant Industry/Skill level as determined by reference to
Attachment A hereunder, shall be the rate of pay based on the Metal Trades (General) Award
contained in Table 1 as follows:

The following rates of pay apply on and from the commencement of the first pay period on or after 1 July 2021:

Industry/Skill Level A
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 394.00
Plus 1 year out of school 320.00 394.00 456.00
Plus 2 years 394.00 456.00 534.00
Plus 3 years 456.00 534.00 610.00
Plus 4 years 534.00 610.00
Plus 5 years or more 610.00
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Industry/Skill Level B
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 385.00
Plus 1 year out of school 320.00 385.00 439.00
Plus 2 years 385.00 439.00 517.00
Plus 3 years 439.00 517.00 590.00
Plus 4 years 517.00 590.00
Plus 5 years or more 590.00
Industry/Skill Level C
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 382.00
Plus 1 year out of school 320.00 382.00 429.00
Plus 2 years 382.00 429.00 482.00
Plus 3 years 429.00 482.00 541.00
Plus 4 years 482.00 541.00
Plus 5 years or more 541.00
(Sgd.) SJKENNER,
Chief Commissioner,
[L.S] For the Commission In Court Session.
2021 WAIRC 00182
2021 STATE WAGE ORDER PURSUANT TO SECTION 50A OF THE ACT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMISSION'S OWN MOTION
APPLICANT
_v-
(NOT APPLICABLE)
RESPONDENT
CORAM CHIEF COMMISSIONER S J KENNER
COMMISSIONER T EMMANUEL
COMMISSIONER T B WALKINGTON
DATE (CORRIGENDUM WEDNESDAY, 30 JUNE 2021)
FILE NO/S APPL 1 OF 2021
CITATION NO. 2021 WAIRC 00182

CORRIGENDUM

In [2021] WAIRC 00181 dated 30 June 2021, delete Table 1 in its entirety and insert the following table in lieu thereof:

Table 1

The following rates of pay apply on and from the commencement of the first pay period on or after 1 July 2021:

Industry/Skill Level A
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 394.00
Plus 1 year out of school 320.00 394.00 456.00
Plus 2 years 394.00 456.00 534.00
Plus 3 years 456.00 534.00 610.00
Plus 4 years 534.00 610.00
Plus 5 years or more 610.00
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Industry/Skill Level B
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 385.00
Plus 1 year out of school 320.00 385.00 439.00
Plus 2 years 385.00 439.00 517.00
Plus 3 years 439.00 517.00 590.00
Plus 4 years 517.00 590.00
Plus 5 years or more 590.00
Industry/Skill Level C
School Leaver Year 10 Year 11 Year 12
$ $ $
269.00 320.00 382.00
Plus 1 year out of school 320.00 382.00 429.00
Plus 2 years 382.00 429.00 482.00
Plus 3 years 429.00 482.00 541.00
Plus 4 years 482.00 541.00
Plus 5 years or more 541.00

(Sgd.) SJ KENNER,
Chief Commissioner,
[L.S] For the Commission In Court Session.

Dated: 30 June 2021

AWARDS/AGREEMENTS—Application for—

2021 WAIRC 00170

WESTERN AUSTRALIAN PHARMACY ASSISTANTS AWARD 2014
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE PHARMACY GUILD OF WESTERN AUSTRALIA (ORGANISATION OF EMPLOYERS),
ROYAL STREET COMMUNITY PHARMACY, KOJONUP PHARMACY

APPLICANTS
-v-
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, SAMUEL GANCE (ABN 50 577 312 446) T/AS CHEMIST WAREHOUSE PERTH

RESPONDENTS
CORAM COMMISSIONER T EMMANUEL
DATE WEDNESDAY, 23 JUNE 2021
FILE NO/S A10F 2014
CITATION NO. 2021 WAIRC 00170
Result Application discontinued
Representation
Applicants Mr A McAnuff (as agent)
Respondents Mr D Rafferty (of counsel) & Ms B Lewis (of counsel)

Order
WHEREAS this is an application for a new award made under the Industrial Relations Act 1979 (WA);
AND WHEREAS on 11 June 2021 The Pharmacy Guild of Western Australia filed a notice of discontinuance in the Registry;

AND WHEREAS Royal Street Community Pharmacy, Kojonup Pharmacy, The Shop, Distributive and Allied Employees’
Association of Western Australia and Samuel Gance (ABN 50 577 312 446) t/as Chemist Warehouse Perth do not object to this
application being discontinued,;
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby
orders:

THAT this application be, and by this order is, discontinued.

(Sgd.) TEMMANUEL,
[L.S] Commissioner.
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AWARDS/AGREEMENTS AND ORDERS—Interpretation of—

2018 WAIRC 00900

INTERPRETATION OF CLAUSE 18 AND ASSOCIATED CLAUSES OF THE PUBLIC SERVICE AWARD 1992

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED
APPLICANT
V-
DIRECTOR GENERAL DEPARTMENT OF COMMUNITIES
RESPONDENT
CORAM SENIOR COMMISSIONER S J KENNER
DATE TUESDAY, 18 DECEMBER 2018
FILE NO. P 9 OF 2018
CITATION NO. 2018 WAIRC 00900
Result Direction issued

Representation
Applicant
Respondent

Ms A Wallish
Ms J Vincent of counsel

Direction

HAVING heard Ms A Wallish on behalf of the applicant and Ms J Vincent of counsel on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs —

()
@

©)
4)

[L.S]

THAT the applicant serves the herein application on the named respondents to the Public Service Award 1992 in
accordance with regulation 52(2) of the Industrial Relations Commission Regulations, 2005.

THAT the applicant and respondent file and serve an outline of submissions upon which they intend to rely no
later than three days prior to the date of hearing.

THAT the application be listed for hearing for one day on a date to be fixed.
THAT the parties have liberty to apply on short notice.

(Sgd.) SJKENNER,
Senior Commissioner.

2021 WAIRC 00172

INTERPRETATION OF CLAUSE 18 AND ASSOCIATED CLAUSES OF THE PUBLIC SERVICE AWARD 1992

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED
APPLICANT
_v-
DIRECTOR GENERAL DEPARTMENT OF COMMUNITIES
RESPONDENT
CORAM PUBLIC SERVICE ARBITRATOR
CHIEF COMMISSIONER S J KENNER
DATE WEDNESDAY, 23 JUNE 2021
FILE NO P 9 OF 2018
CITATION NO. 2021 WAIRC 00172
Result Discontinued by leave

Representation
Applicant
Respondent

Ms A Wallish
Ms J Vincent of counsel
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Order

WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979 hereby orders —

THAT the application be discontinued by leave.

(Sgd.) SJKENNER,
Chief Commissioner,
[L.S] Public Service Arbitrator.

NOTICES—Award/Agreement matters—

2021 WAIRC 00192
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 12 OF 2021

APPLICATION FOR A NEW AGREEMENT TITLED
“WUNGENING ABORIGINAL CORPORATION ENTERPRISE AGREEMENT 2021”

NOTICE is given that an application has been made to the Commission by the Wungening Aboriginal Corporation And Another
and (Not Applicable) under the Industrial Relations Act 1979 for the registration of the above Agreement.

As far as relevant, those parts of the proposed Agreement which relate to area of operation and scope are published hereunder.
1. TITLE

1.1 This agreement is the Wungening Aboriginal Corporation Enterprise Agreement 2021
4.  APPLICATION, AREA, SCOPE AND PARTIES BOUND
4.1 The parties to this Agreement are:

(@ Wungening Aboriginal Corporation; and
(b) Western Australian Municipal, Administrative, Clerical and Services Union of Employees

This Agreement covers, extends to and binds the parties and all employees who are employed by Wungening Aboriginal
Corporation who are members of or are eligible to be members of the Western Australian Municipal, Administrative,
Clerical and Services Union of Employees.

4.2 This Agreement will operate at each and every workplace within the State of Western Australia in pursuit of the
Employer's business.

4.3 There are an estimated 250 employees covered by this Agreement as at the date of registration.

4.4 This Agreement shall not apply to the Chief Executive Officer or any person who is designated to act in or employed

temporarily as the Chief Executive Officer.
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth.

(Sgd.) SBASTIAN,
[L.S.] Registrar.

29 July 2021
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CatchWords : INDUSTRIAL LAW - Fair Work Act 2009 (Cth) — Application by the respondent for
summary judgment or, in the alternative, strike out — whether attempt to re-litigate matters
Legislation : Fair Work Act 2009 (Cth)

Magistrates Court (Civil Proceedings) Act 2004 (WA)
Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 (WA)
Instruments : Professional Employees Award 2010 (Cth)
Case(s) referred
to in reasons: : Alloy Fab Pty Ltd v High Performance Alloys (Australia) Pty Ltd [2017] WADC 15
Agar v Hyde [2016] HCA 41;(2001) CLR 552
Tomlinson v Ramsey Food Processing Pty Ltd [2015] 256 CLR 507

Manescu v Baker Hughes Australia Pty. Limited ABN: 20 004 752 050 [2019] WAIRC
00871

Shilkin v Taylor [2011] WASCA 255
Sheraz Pty Ltd v Vegas Enterprises Pty Ltd [2015] WASCA 4
Chipadza v Freo Group Pty Ltd [2020] WAIRC 00273
Result : The claim is dismissed
Representation:
Claimant : Self-represented
Respondent : Mr M. Stutley (of counsel) from Kingston Reid Solicitors

REASONS FOR DECISION

History

1 Mr Adrian Manescu (Mr Manescu) commenced proceedings against Baker Hughes Australia Pty Ltd (BHA) on the
10 September 2020. Mr Manescu’s Originating Claim (annexed to these reasons for decision at sch 1) in brief alleges that
BHA has failed to comply with an Award, agreement, instrument or order namely the National Employment Standards (NES)
and Professional Employees Award 2010 (Cth) (the Award).

Mr Manescu unusually only seeks payment of a penalty or something else.
3 The last two paragraphs of Mr Manescu’s Originating Claim states:

Claimant main case is for breaches of ‘Maximum of 38 weekly hours of work’ NES and lack of written negotiated
flexibility agreement and hours of work as requested by the Award.

Claimant case is also for breaches in Annual Leave provisions as per NES and Professional Employee Award. Employee
(Claimant) was refused annual leave applications, despite Employee having excessive leave accruals. In the same time,
Claimant was forced to take one day annual leave, despite the legal requirement that employees should not be forced to
take annual leave of less than a week. And several other such breaches of annual leave-taking provisions.

4  BHA'’s response, lodged on 7 October 2020, denies the matters set out in the Originating Claim. BHA allege Mr Manescu’s
Originating Claim is substantially similar to a previous claim by him against BHA in Western Australian Industrial Magistrates
Court (IMC) which was dismissed by her Honour Industrial Magistrate Scaddan on 12 December 2019 (the Previous Claim). A
copy of the reasons for decision of the Previous Claim are annexed at sch 2 of these reasons.

5 By orders dated 29 October 2020, Mr Manescu was required to lodge further and better particulars of claim which:
o Substantiate the breach alleged; and
. Specify in detail the remedy that was sought.

6 The further and better particulars (annexed at sch 3) were lodged by Mr Manescu on 19 November 2020 (Further and Better
Particulars). As best | can understand them, the Further and Better Particulars allege in summary that:

(@ Mr Manescu started employment with BHA in July 1997 and his contract stipulated normal office hours of 8.00 am
to 5.00 pm Monday to Friday (which he alleges is ‘more than 38 hours per week’);

(b) By the introduction of the Fair Work Act 2009 (Cth) (FW Act), Mr Manescu alleges that minimum standards were
introduced that could not be overridden by the terms of an enterprise agreement or an award. Mr Manescu alleges
these included maximum weekly hours, annual leave and the requirement to provide a ‘Fair Work Information
Statement’;

(c) Mr Manescu alleges that his employment is covered by the Award;
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10
11

12

(d) In November 2010 and January 2011, Mr Manescu alleges that his employment contract was renewed, keeping all
the terms and conditions as set out in his 1997 original contract of employment which included working hours of
8.00 am to 5.00 pm Monday to Friday. Mr Manescu alleges that when this occurred, no ‘Fair Work Information
Statement detailing the Employee minimum entitlements was provided’ to him by BHA;

() Mr Manescu also alleges that the Award required a written agreement if any variations were to be made to the NES
and the Award conditions. Mr Manescu alleges that no such written agreement was entered into in respect to
working 8.00 am to 5.00 pm Monday to Friday;

(f)  Further, Mr Manescu alleges that in October 2015 he was directed to take annual leave because of excessive leave
accrued and that his manager called him into a meeting and filled in his leave applications for November 2015 and
December 2015. Mr Manescu alleges that this direction was in breach of cl 19.8(b)(i), cl 19.8(b)(ii) and
cl 19.8(b)(iii) of the Award;

(9) Mr Manescu also alleges that in the last quarter of 2016 he applied twice for annual leave and on both times the
leave request was denied. Mr Manescu alleges this is a breach of the FW Act as an ‘employer must not
unreasonably refuse to agree to a request ... to take annual leave’; and

(h)  Insummary, Mr Manescu says that these alleged breaches are:
(i) A failure to provide a ‘Fair Work Information Statement’;
(if)  Negotiate the Award flexibility;
(iii) Respect maximum weekly hours; and
(iv) Respect annual leave provisions.

By way of a remedy Mr Manescu seeks only that a pecuniary penalty be imposed. He does not seek payment of any amount in
relation to these alleged contraventions of the FW Act.

Following service of Mr Manescu’s Further and Better Particulars, BHA made an application for summary judgment or to
strike out Mr Manescu’s claim (the Application). In summary, BHA allege that the present proceedings are an attempt to re-
litigate matters which have been heard and determined or which ought to have been reasonably made or raised for
determination in the Previous Claim.

In support of the Application, BHA lodged:
. An affidavit of Michael James Stutley, sworn 18 December 2020; and
o Submissions in support of the Application.
In opposing the Application, Mr Manescu lodged a written outline of submissions in reply.

In summary, Mr Manescu contends that his Previous Claim only concerned incentive bonuses and overtime, and therefore
should not be struck out or summary judgment should not be entered.

The Application was heard on 20 January 2021 and both parties made further oral submissions during the hearing.

Issues For Determination

13 The key issue is whether, given the determination of the Previous Claim, Mr Manescu’s present proceedings should be bought
to an end without the need for a trial.

BHA'’s Submissions

Strike out

A.  Reasonable grounds

14 BHA submit that Mr Manescu’s Originating Claim does not disclose any reasonable grounds to seek compensation, as it does
not detail:

. The instruments alleged to have been breached;

o What the breach was;

. What loss causes; and

. The basis of what compensation and quantum of compensation is sought.

15 BHA argues that in so far as the Originating Claim seeks a remedy, if it is in respect to the minimum wage pursuant to the
Award, then it maintains that such matters have been heard and determined and dismissed in Industrial Magistrate Scaddan’s
decision on the Previous Claim. As such, BHA says the Originating Claim is an abuse of process, and supports the contention
that no reasonable grounds for a claim against BHA exist.

16 Further, BHA says that the Originating Claim does not outline a cause of action and is simply a bald plea for remedy and is
therefore liable to be struck out.

17 In respect to Mr Manescu’s Further and Better Particulars, BHA argues that these documents do not contextualise the

Originating Claim. BHA submit that they do not cure any of the defects in the Originating Claim and appear to raise separate
claims which have no reasonable prospect of success.
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B.  Abuse of process

18 BHA submits that the claimant’s Originating Claim appears to seek an alternative basis to consider the issue of compensation
for matters addressed in the Previous Claim. As such, BHA says this is an abuse of process pursuant to s 17(1)(c) of the
Magistrates Court (Civil Proceedings) Act 2004 (WA) (MCCP Act) and rely on Alloy Fab Pty Ltd v High Performance
Alloys (Australia) Pty Ltd! (Alloy Fab).

19 In Alloy Fab Gething DCJ said in summary as follows:

[38] The categories of abuse of process are not closed, and a court may exercise its power in relation to an abuse of
process ‘as and when the administration of justice demands’ ... For present purposes, I proceed on the basis that an
attempt to litigate in the court a dispute or issue which has been resolved by settlement, without any remaining
residual issues, may, depending on the circumstances, constitute an abuse of process ...

[39] The power to summarily terminate proceedings for an abuse of process must, however, be exercised with caution ...

20 His Honour went on to cite comments of the plurality in Agar v Hyde [2016] HCA 41;(2001) CLR 552 [57] where it was
stated:

Ordinarily, a party is not to be denied the opportunity to place his or her case before the court in the ordinary way, and
after taking advantage of the usual interlocutory processes. The test to be applied has been expressed in various ways ...
but all of the verbal formulae which have been used are intended to describe a high degree of certainty about the ultimate
outcome of the proceeding if it were allowed to go to trial in the ordinary way ...

21 BHA argues that the abuse arises in the context of seeking to re-litigate matters that have been heard, determined and
dismissed by the IMC in Previous Claim’s reasons for decision.

22 Further, BHA rely on Tomlinson v Ramsey Food Processing Pty Ltd? (Tomlinson v Ramsay), where it states:

. a claim or raising an issue which was made or raised and determined in earlier proceeding, or which ought
reasonably to have been made or raised for determination in that earlier proceeding, can constitute an abuse of process
(emphasis added)

23 BHA says that Mr Manescu, unsuccessful in the Previous Claim, now seeks to re-petition the Court to consider an alternative
basis for compensation notwithstanding the fact that no breach or reason for awarding compensation was identified in the
Previous Claim. Accordingly, BHA argues that this is a claim of ‘the clearest of cases’ of an abuse of process where
Mr Manescu has had the opportunity to put his case against BHA before the Court and that claim has been dismissed.

24 BHA say, in addition, the matters set out in the Mr Manescu’s Further and Better Particulars raise allegations regarding
directions to take annual leave and refusals to grant annual leave.

25 BHA submits that these were all issues that could have reasonably been raised before the Court in the Previous Claim. BHA
refer to documents attached to Mr Manescu’s Originating Claim in this matter, which they say are the same as those contained
in Mr Manescu’s witness statement in the Previous Claim and refer to the same issues Mr Manescu seeks to advance in these
proceedings. Accordingly, BHA says these were matters at the time of the Previous Claim that could have reasonably been
raised. Indeed, BHA says that when Mr Manescu sought to raise issues relating to annual leave before
Industrial Magistrate Scaddan, he then effectively abandoned those claims.®

26 As such, BHA says the claims in respect to annual leave referred to in the Further and Better Particulars are matters which
ought reasonably to have been raised in the Previous Claim and, therefore, constitute an abuse of process. As such BHA says
Mr Manescu’s claim should be struck out and dismissed.

C. Frivolous and vexatious

27 Reliant on the submission that the Originating Claim is an abuse of process, BHA maintains that in engaging in an abuse of
process establishes that Mr Manescu’s claim is frivolous and vexatious.

28 Further, BHA argues that Mr Manescu’s Further and Better Particulars are equally frivolous and vexatious because:

(@) They are alleged to have occurred between 2010 and 2011 which is outside the limitation period stated by s 544 of
the FW Act even as acknowledged by Mr Manescu in his Originating Claim wherein the claimant’s opening
paragraph states:

Claimant understands his claim covers from 31% of August/1%t of September 2014 to 16" December 2016 because
of time statute limitations.*

(b) that the alleged refusals to grant annual leave applications in 2015 and 2016 were due to operational circumstances.
BHA submits, however, refusing an annual leave application must not be ‘unreasonable’ pursuant to s 88(2) of the
FW Act. BHA submits that excessive workloads is a reasonable ground for refusing annual leave applications and
therefore no sound basis arises to allow such a claim to proceed.

(c) BHA submit that Mr Manescu’s Further and Better Particulars also seek to add causes of action rather than
particularise what is outlined in the Originating Claim. As such, BHA maintains that such conduct is designed to
ultimately gain a collateral advantage of causing ongoing legal costs to be incurred by BHA, rather than pressing a
serious controversy to be tried by the Court.

29 Again, BHA says these grounds a basis to strike out Mr Manescu’s claim entirely.
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D. Purpose to harass or annoy, or to cause delay or detriment, or is otherwise wrongful

30 BHA maintains that Mr Manescu’s claims presses matters heard, determined and dismissed by the IMC, and does not, in all the
circumstances, raise issues of merit which require judicial intervention. As such, BHA says it can be inferred that
Mr Manescu’s Originating Claim and Further and Better Particulars are designed to harass and annoy BHA and cause ongoing
legal costs and are therefore liable to be struck out.

Summary judgment

31 Asto BHA’s claim for summary judgment, it maintains that Mr Manescu’s claims have no reasonable prospect of succeeding.
BHA cites Shilkin v Taylor [2011] WASCA 255 and maintains that the salient features of that case set out the principles that
apply in determining whether or not the claim has no reasonable prospect of succeeding as follows:

First, it remains the case that the power summarily to terminate proceedings must be exercised with caution. Secondly,
the expression ‘a reasonable prospect of succeeding’ ... still requires a high degree of certainty about the ultimate
outcome of the proceeding if it were allowed to go to trial.

32 BHA maintains that the outcome in this claim breaches the degree of certainty of outcome identified in Shilkin v Taylor
because of the determination made in the Previous Claim. BHA argues that no new evidence is sought to be led by
Mr Manescu. Further, BHA submit that it is difficult, if not impossible, to reasonably predict an outcome other than that
recorded in the Previous Claim.

33 BHA maintains that those same arguments apply to the Further and Better Particulars as any conduct of BHA relating to
limitation periods between the 2010 - 2011 falls outside of the limitation period and will likely be dismissed as being out of
time. In respect to the refusals to grant annual leave applications to Mr Manescu due to his workload, BHA says, such a ground
of refusal is not unreasonable if related to the operational circumstances and has not given rise to a contravention of the Award
or FW Act.

34 BHA argues that viewed in this light it is reasonably certain to predict that the outcome of these allegations in the matters will
be dismissed as no reasonable refusal of annual leave application can be made out. As such, BHA maintains that this claim has
no reasonable prospect of succeeding and that judgment should be entered in BHA’s favour pursuant to s 18 of the MCCP Act.

Mr Manescu’s Submissions

35 Mr Manescu lodged a written outline of submissions. At the outset he complained that the affidavit lodged by BHA in the IMC
failed to annex the entirety of the Originating Claim being Mr Manescu’s Form 1.1. The Court notes, however, that it holds the
Originating Claim which includes Mr Manescu’s Form 1.1 attached to these reasons for decision at sch 1.

36 In answer to BHA’s submission that the Originating Claim does not disclose any reasonable grounds, Mr Manescu states at
[6] - [7] of his written submissions, inter alia, that his Originating Claim lists the following samples of claims:

a) Claimant case is that Respondent failed to transition and implement the new workplace laws, Fair Work Act 2009
and Professional Employee Award 2010.

b)  Fair Work Act 2009, introduced the National Employment Standards (NES). The NES are minimum standards that
cannot be overridden by the terms of enterprise agreements or awards. First of these minimum standards is
‘Maximum of 38 weekly hours of work plus reasonable additional hours’.

c)  No written agreement was made between employer and employee, as required by the Professional Employee Award
2010 in regards with changing the award conditions (flexibility).

d)  Claimant’s main case is for breaches of ‘Maximum of 38 weekly hours of work’ NES and lack of written negotiated
flexibility agreement and hours of work as requested by the Award.

Claimant case is also for breaches in Annual Leave provisions as per NES and Professional Employee Award.
Employee (Claimant) was refused annual leave applications, despite Employee having excessive leave accruals. In
the same time, Claimant was forced to take one day annual leave, despite the legal requirement that employees
should not be forced to take annual leave of less than a week. And several other such breaches of annual leave
taking provisions.

37 Mr Manescu also submits that his Further and Better Particulars detail alleged breaches and at [12] he states:

12 Insummary, the alleged breaches are failure to a) ever provide fair work information statements (NES) b) negotiate
Award flexibility (Award) c) respect Maximum Weekly hours (NES) c) respect Annual Leave provisions (NES and
Award).

38 Mr Manescu submits that the decision on the Previous Claim, dealt only with his claim in respect to incentive bonuses and
overtime, and are not the same as his present claim which allege breaches of the FW Act and the NES.

39 Mr Manescu also submits that, in any event, he is not seeking compensation in respect to any such breach but seeks that the
IMC impose a penalty.

40 As to the Further and Better Particulars raising issues concerning annual leave entitlements, he points to the issues defined by
Industrial Magistrate Scaddan in the Previous Claim and says this issue was not the subject of prior determination.

Determination

41 The central issue is whether what has been put before the IMC by Mr Manescu is simply an attempt to re-litigate matters which
have previously been the subject of determination in the Previous Claim or which ought reasonably to have been raised in the
Previous Claim.
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42 Mr Manescu seeks to raise issues concerning whether BHA complied with provisions of the FW Act concerning the NES. In
particular, under ‘Statement of The Grounds of the Case’ of the Originating Claim he states:

Fair Work Act 2009, introduced the National Employment Standards (NES). The NES are minimum standards that cannot
be overridden by the terms of enterprise agreements or awards. First of these minimum standards is ‘Maximum of
38 weekly hours of work — plus reasonable additional hours .

43 In the opening paragraph of the Originating Claim, under the heading ‘Statement of The Grounds of the Case’, it refers to
Mr Manescu’s contract of employment stipulating that his hours of work were between 8.00 am to 5.00 pm Monday to Friday,
equating to 45 hours of work. That ‘Statement of The Grounds of the Case’ states that the introduction of the FW Act, set
minimum standards of hours, being 38 hours a week. Mr Manescu also refers to cl 18.1 of the Award, which he relies upon, to
state for the purposes of the NES, ordinary hours of work under the Award are 38 hours per week.

44 Mr Manescu’s Originating Claim goes on to state that there were no negotiated agreements between himself and BHA in
regard to the new workplace law system. Ultimately, Mr Manescu alleges that his case against BHA is that it failed to
transition and implement the new workplace laws, FW Act and the Award. Ultimately, on the last page of his
Originating Claim he states that his ‘main case is for breaches of “Maximum of 38 hours of work” NES and lack of written
negotiated flexibility agreement and hours of work as requested by the Award’.

45 Further, at [12] of his Further and Better Particulars he states:

12 Insummary, the alleged breaches are failure to a) ever provide fair work information statements (NES) b) negotiate
Award flexibility (Award) c) respect Maximum Weekly hours (NES) c) respect Annual Leave provisions (NES and
Award).

46 It is clear, therefore, that Mr Manescu is seeking to re-agitate issues concerning his employment with BHA in relation to
working more than a 38 hour week.

47 In the reasons for decision for the Previous Claim, Industrial Magistrate Scaddan noted:
29  Mr Manescu says that his entitlement to be paid overtime is under the Professional Award and/or the [FW Act].?
48 Further in that decision her Honour had regard to the application of cl 18 of the Award and had stated:

68  Mr Manescu’s claim in relation to an alleged failure to pay overtime is not referrable to any clause in the
Professional Award, and, to the extent that he sought to clarify his claim in his evidence, it is apparent that he seeks
to be paid for the hours he says he worked in excess of 38 hours per week.® (emphasis added)

49 At [69] and [70] of those reasons for decision her Honour found:

69 The Professional Award makes no provision for an hourly rate payable for hours worked in excess of 38 hours per
week. The Professional Award contemplates two things:

(1) asaprofessional employee, the employee will be paid an annualised salary; and

(2) where the employee regularly works in excess of 38 hours per week the employer will compensate the
employee for doing so and such compensation can be considered in the fixation of the annual remuneration.

70 Therefore, where the Professional Award does not contain, nor does it contemplate, the payment of an hourly rate
for hours worked in excess of 38 hours per week, the respondent cannot have contravened the Professional Award
in the manner alleged by Mr Manescu.

50 Accordingly, her Honour dealt with the issue of the application of cl 8 of the Award relied upon by Mr Manescu and any
breach thereof by BHA, and found that no breach had occurred.

51 Her Honour also had regard to any other possible entitlement to payment for overtime under the FW Act and at [85] - [88] of
her reasons sets out her findings.

52 In particular, her Honour stated at [86] as follows:

86  While the National Employment Standards apply to Mr Manescu and his employment by the respondent, none of the
minimum standards in s 61(2) of the FWA refer to the requirement to pay overtime in the way alleged by
Mr Manescu.

53 At [87] she states:
87  Mr Manescu’s claim otherwise makes no other reference to how he says the respondent has breached the [FW Act].
54 At footnote 11 her Honour states:

11 In particular, any reference to s 323 of the [FW Act] as it may relate to consideration of ‘safety net contractual
entitlements’. However, the definition of ‘safety net contractual entitlement’ in s 12 of the [FW Act] is referable to
s 61(2) of the [FW Act] in any event.

55 Accordingly, her Honour has made clear in her reasons that, in any event, there had been no breach by BHA in respect to the
FW Act as it applies to safety net contractual entitlements, i.e. the NES.

56 Further, and in any event, Mr Manescu’s claim that subsequent to the introduction of the FW Act, BHA failed to transition and
implement new workplace laws, failed to provide a ‘Fair Work Information Statement’, or failed to negotiate the Award
flexibility are all matters that relate to Mr Manescu’s concerns regarding working beyond a 38 hour week.

57 As noted by the High Court of Australia in Tomlinson v Ramsay, applied in the decision of Sheraz Pty Ltd v Vegas
Enterprises Pty Ltd [2015] WASCA 4, an abuse may arise where a party seeks to re-litigate matters ‘which ought reasonably
to have been made or raised for determination in that earlier proceeding’ (emphasis added).
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The IMC therefore has power to dismiss a claim if it concludes circumstances exist to do so to deal with the case efficiently,
economically and expeditiously and to ensure the IMC’s resources are used as efficiently as possible.”

The legal principles in respect to an abuse of process were clearly set out in Chipadza v Freo Group Pty Ltd®at [53] - [59].

In my view this is such a case as it concerns the various claims raised by Mr Manescu in respect to the issue of working in
excess of a 38 hour week.

Mr Manescu claims concerning failure to provide a ‘Fair Work Information Statement’, negotiate the Award flexibility, and
respect weekly hours, all concerns working in excess of 38 hours per week. That was the issue that was heard and determined
in the Previous Claim.

Simply because Mr Manescu seeks to raise alternative alleged contraventions of BHA, the central contention by Mr Manescu
relates to his grievance concerning working beyond a 38 hour week. Such alleged contraventions ought reasonably to have
been made or raised for determination in the Previous Claim. | am satisfied therefore the claims as they relate to working in
excess of a 38 hour week are an abuse of process.

The remaining issue is whether the claims by Mr Manescu concerning annual leave entitlement are likewise an abuse of
process. Mr Manescu raises allegations regarding directions given to him during his period of employment to take annual leave
and refusals to grant annual leave applications. Clearly, he accepts that any claims that fall beyond the six year time limit
imposed by s 44 of the FW Act are time barred.

As to the claims in respect to annual leave that are not time-barred, the documents lodged with Mr Manescu’s claim are the
same as those contained in the Mr Manescu’s witness statement and document bundle filed in the Previous Claim.® Clearly
these were matters that were previously known to Mr Manescu. However, during a directions hearing held on 31 October 2019
in the Previous Claim, Mr Manescu confirmed that his case against BHA was confined to the issue of overtime and bonuses.
Mr Manescu therefore made clear to the Court he did not wish to litigate the issues concerning annual leave and, in doing so,
abandoned his claims concerning annual leave entitlements.

To now raise the matters set out in the Originating Claim and Further and Better Particulars is an abuse of process as it is an
attempt to re-litigate matters that should have been litigated in earlier proceedings. Mr Manescu seeks to suggest these claims
are different because he does not seek compensation but that a penalty be imposed. Nonetheless, the IMC would still need to
consider if any contraventions of the Award or FW Act arose to enliven the imposition of a penalty. Even if it is open to the
IMC to consider such a remedy in the absence of a claim for relief, this does not change the key basis of Mr Manescu’s claims.
The claims in respect to working beyond a 38 hour week and annual leave were known to Mr Manescu at the time of the
Previous Claim. As such the matters set out in the Originating Claim and Further and Better Particulars are matters which
ought reasonably to have been made or raised in the Previous Claim. They are therefore an abuse.

It is for those reasons therefore that | consider that Mr Manescu’s claim should be struck out and the claim dismissed.
Having reached that conclusion there is no need to consider whether summary judgment should be entered in favour of BHA.

Order

68

For the reasons given, the BHA’s strike out applications is granted and the whole of the claim (M 152 of 2020) is dismissed.

J. HAWKINS
INDUSTRIAL MAGISTRATE

112017] WADC 15.
2[2015] 256 CLR 507.
3 Affidavit of Michael James Stutley, sworn 18 December 2020, [17]; MJS-3, 200 - 237.

4 See s 544 of the FW Act and the analysis at [55] - [57] of Manescu v Baker Hughes Australia Pty. Limited ABN: 20 004 752
050 [2019] WAIRC 00871.

5 Manescu v Baker Hughes Australia Pty. Limited ABN: 20 004 752 050 [2019] WAIRC 00871 [29].
6 Manescu v Baker Hughes Australia Pty. Limited ABN: 20 004 752 050 [2019] WAIRC 00871 [68].
" Reg 5 and reg 7 of the Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 (WA).
8 Chipadza v Freo Group Pty Ltd [2020] WAIRC 00273

9 See Affidavit of Michael James Stutley, sworn 18 December 2020, MJS 2; MJS 4, 4 - 6.
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Schedule 1 — Originating Claim Of Mr Manescu

Originating Claim Form 1.1
Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 (Reg. 13(1)) Court Copy
7 NG
Court Use Only | Court at Perth [ Claim No: M 152/2020 / N
To be served no later than: 10 OCTOBER 2020 RECEIVED
Claimant Name:  Adrian Manescu ’ 31 AUG 2020
| Address: [ il
Telephone: I JSTRATES CC

PERTH WA
/

Adress for service by post: I

Postcode BNE—"

Address for service by email: |G

Address for service by fax:

Respondent Name:  Baker Hughes Australia Pty. Limited ABN:20 004 762 050
:Z:hmi‘:,"g"?” Address: London House, Level 14, 216 St Georges Terrace, Perth
respondent Postcode:6000
Act This claim is made pursuantto:  (tick the appropriate box)
& Fair Work Act 2009 (Cth)
O Industnial Relations Act 1979 (WA)
O Minimum Conditions of Employment Act 1993 (WA)
O Long Service Leave Act 1958 (WA)
O Other (specify):
Fair Work Act | The claimant elects to have the Small Claims procedure to apply to this proceeding: (tick the appropriate hox)
(Cth) Claims O Yes
Only B No
s. 548(1)(c}
Grounds This claim is made because the respondent has:  (fick the appropriate box)
@ Failed to comply with an award, agreement, instrument or order (specify name):
Attach statement . .
giving details National Employment Standards + Professional Employees Award 2010

O Contravened or failed to comply with another written law (specify):

O Done or failed to do something else (specify):

as detailed in the attached statement.

Orders Sought

That the respondent:  (tick the appropriate box)

Attach statement O Pay the amount of $
to particularise O Pay pre-judgment interest.
dﬂ,g"} ’Z"’”d’"g W Pay a penalty.
calGtkations ® Do something else (specify):
Claimant's This claim was prepared and lodged by: Adrian Manescu
Representative | Capacity: _ Self Represented
(f any) Address for service by post:
| Postcode: | Telephone: |
Address for service by email:
Address for service by fax:
Signature: QN Date: _31% of August 2020

Lodged in the Industrial Magistrates Court, Level 17, 111 St Georges Terrace, PERTH WA 6000
Telephone: (08) 9420 4467

Website:

Seal of the Court:

IMC 1/6/2017

WWW.imc.wa.gov.au

INDUSTRIAL
MAGISTRATES COURT
Bufsloded § 10 SEP 2020
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Statement on “Pay a Penalty/Do something else”

Claimant understands his claim covers from 31° of August / 15t of September 2014 to 16" of
December 2016 because of time statute limitations.

Claimant believes that the compensation / penalty can not be calculated on an hourly basis
at the rate of Claimant hourly rate at the time of the breaches, since there is no such clause
in the NES or the Award.

However, the compensation / penalty, could be calculated on the basis of minimum wage
per economy or minimum wage per Award. Claimant is open to alternative
options/suggestions.
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Statement on The Grounds of the Case.

Claimant started employment with the Respondent in July 1997. His contract was stipulating
as normal office hours 8:00 to 5:00 Monday to Friday. Other document (Working in Australia
with Baker Hughes January 2005) confirms the same working hours (Monday to Friday 0800
—1700) for all Baker Hughes employees. This equals with a 45 hours working week.

In 2009 and 2010, the workplace relations laws in Australia changed with the introduction of
Fair Work Act 2009 and modern awards (particular to this case Professional Employee
Award 2010 (Award)). Fair Work Act 2009, introduced the National Employment Standards
(NES). The NES are minimum standards that cannot be overridden by the terms of
enterprise agreements or awards. First of these minimum standards is “Maximum of 38
weekly hours of work — plus reasonable additional hours”.

Also Part 4, Clause 18.1 of the Award stipulates,

Part 4—Hours of Work and Related Matters

18. Ordinary hours of work and rostering

18.1 For the purpose of the NES, ordinary hours of work under this award are 38 per week.
An employee who by agreement with their employer is working a regular cycle

{including shorter or longer hours} must not have ordinary hours of duty which

exceed an average of 38 hours per week over the cycle.

There were no negotiated agreements between employee (Claimant) and employer
(Respondent) in regards with the transition to the new workplace law system. No
exploration work was done to find if any modern awards are applicable to employee
(Claimant).

On 16" of December 2016, Respondent ended Claimant employment with Respondent
organisation, last job title Geoscientist Sr Il

[2017] FWC 2424 decision in July 2017 found the Claimant covered by the Professional
Employee Award 2010.

Claimant case is that Respondent failed to transition and implement the new workplace
laws, Fair Work Act 2009 and Professional Employee Award 2010. No written agreement
was made between employer and employee, as required by the Professional Employee
Award 2010 in regards with changing the award conditions (flexibility).
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7.1 Notwithstanding any other provision of this award, an employer and an individual
employee may agree to vary the application of certain terms of this award to meet the
genuine individual needs of the employer and the individual employee. The terms the
employer and the individual employee may agree to vary the application of are those
concerning:

{(a) arrangements for when work is performed;

{(b) overtime rates;

(c) penalty rates;

(d) affowances; and

(e) leave loading.

7.2 The employer and the individual employee must have genuinely made the agreemer
without coercion or duress. An agreement under this clause can only be entered into
after the individual employee has commenced employment with the employer.

7.3 The agreement between the employer and the individual employee must:

(a) be confined to a variation in the application of one or more of the terms listed

in clause 7.1; and

(b) result in the employee being better off overall at the time the agreement is

made than the employee would have been if no individual flexibility agreement

had been agreed to.

7.4 The agreement between the employer and the individual employee must also:

(a) be in writing, name the parties to the agreement and be signed by the employer
and the individual employee and, if the employee is under 18 years of age, the
employee’s parent or guardian;

(b) state each term of this award that the employer and the individual employee

have agreed to vary;

(c) detail how the application of each term has been varied by agreement between
the employer and the individual employee;

(d) detail how the agreement results in the individual employee being better off
overall, in relation to the individual employee’s terms and conditions of

employment; and

(e) state the date the agreement commences to operate.
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Claimant main case is for breaches of “Maximum of 38 weekly hours of work” NES and lack
of written negotiated flexibility agreement and hours of work as requested by the Award.

Claimant case is also for breaches in Annual Leave provisions as per NES and Professional
Employee Award. Employee (Claimant) was refused annual leave applications, despite
Employee having excessive leave accruals. In the same time, Claimant was forced to take
one day annual leave, despite the legal requirement that employees should not be forced to
take annual leave of less than a week. And several other such breaches of annual leave-

taking provisions.

Schedule 2 — Reasons For Decision On The Previous Claim

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT

CITATION 2019 WAIRC 00871
CORAM INDUSTRIAL MAGISTRATE D. SCADDAN
HEARD THURSDAY, 7 NOVEMBER 2019
DELIVERED THURSDAY, 12 DECEMBER 2019
FILE NO. M 234 OF 2018
BETWEEN ADRIAN MANESCU
CLAIMANT
AND
BAKER HUGHES AUSTRALIA PTY. LIMITED ABN: 20 004 752 050
RESPONDENT
CatchWords INDUSTRIAL LAW — Application of Federal and State limitation periods to the claim —
Accrual of cause of action — Alleged contraventions of Fair Work Act 2009 (Cth) and
Professional Employees Award 2010 (Cth) — Jurisdiction of Industrial Magistrates Court
under Industrial Relations Act 1979 (WA) — Application of Minimum Conditions of
Employment Act 1993 (WA)
Legislation Corporations Act 2001 (Cth)
Fair Work Act 2009 (Cth)
Industrial Relations Act 1979 (WA)
Limitation Act 2005 (WA)
Minimum Conditions of Employment Act 1993 (WA)
Magistrates Court (Civil Proceedings) Act 2004 (WA)
Instruments Professional Employees Award 2010 (Cth)

Case(s) referred
to in reasons:

Result
Representation:
Claimant
Respondent

Western Australian Professional Engineers (General Industries) Award 2004 (WA)

Cigna Insurance Asia Pacific Ltd v Packer [2000] WASCA 415
Miller v Minister of Pensions [1947] 2 All ER 372

Briginshaw v Briginshaw (1938) 60 CLR 336

Sammut v AVM Holdings Pty Ltd [No2] [2012] WASC 27
Claim is dismissed

Mr. A. Manescu (in person)
Mr J. Parkinson (of counsel) from K&L Gates

REASONS FOR DECISION

1 On 16 December 2016, Mr Adrian Manescu’s (Mr Manescu) employment with Baker Hughes Australia Pty Ltd (the
respondent) was terminated by reason of redundancy.

2 Mr Manescu was employed by Western Atlas International Incorporated (Western Atlas) in July 1997 as a data processor.*
Western Atlas was acquired by the respondent and Mr Manescu’s employment was transferred to that organisation in

January 1999.2
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10
11

12

13

14
15

On 1 December 2005, Mr Manescu was promoted to Geoscientist Staff, Grade 13.°

On 1 November 2010, Mr Manescu’s employment was transferred to the respondent and his current terms and conditions of
his employment remained the same.*

Between 23 and 29 March 2016, Mr Manescu’s employment terms were varied to part-time with his base salary and any
allowances paid pro rata.

On 19 December 2018, Mr Manescu lodged a claim in the Industrial Magistrates Court of Western Australia (IMC), alleging
the respondent failed to:

. comply with the Professional Employees Award 2010 (Cth) (Professional Award) and/or the Western Australian
Professional Engineers (General Industries) Award 2004 (WA) (WA Engineers Award); and

. pay overtime and ‘respect its bonus promises’ made in writing.

The claim was purported to be made under the Fair Work Act 2009 (Cth) (FWA), the Industrial Relations Act 1979 (WA) (IR
Act) and the Minimum Conditions of Employment Act 1993 (WA) (MCE Act).

The basis for Mr Manescu’s claim is that he was not paid:
. overtime during his 20 years of service with the respondent and its predecessors; and

o an incentive bonus until the second half of 2005, when he was promised a bonus payment which was cancelled and
replaced with the promise of stable and continuous employment.

To that end Mr Manescu says that the underpayments or non-payments occurred on 16 December 2016 when the promise of
stable employment was not honoured, and he was made redundant. Further, while Mr Manescu accepts the payment of a bonus
payment is discretionary, he says it should not be exercised whimsically. Mr Manescu says that his employment is covered by
either the Professional Award or the WA Engineers Award.

Mr Manescu claims an amount to be paid between $35,000 and $100,000 depending upon which calculation he uses.
The respondent denies Mr Manescu’s claim in its entirety because it says:

. the claim for an underpayment related to the bonus payment and a portion of overtime is outside the applicable
statutory limitation periods under the FWA, the IR Act and the MCE Act for the period claimed by him; and

. Mr Manescu’s total remuneration represented full payment and compensated him for all entitlements, benefits or
additional payments that may otherwise have been due under any applicable industrial instrument or law.

At the commencement of the hearing IMC clarified, and Mr Manescu confirmed, what he was seeking in his claim, namely:

. a bonus payment from 2001 to the first quarter of 2005 according to an employee/employer agreed incentive bonus
scheme pursuant to the IR Act or at common law; and

o payment for overtime worked in excess of ordinary hours from 4 January 2011 to 3 January 2017 pursuant to the
Professional Award or WA Engineers Award or the FWA.

The respondent accepts that:
. Mr Manescu was an employee of the respondent;
. Mr Manescu is a national systems employee within the meaning of s 13 of the FWA;
. Mr Manescu is an employee within the meaning of s 15 of the FWA,

. it is an Australian proprietary company limited by shares registered pursuant to the Corporations Act 2001 (Cth)
that engaged in substantial activity trading maintenance services for fees;

o it is a constitutional corporation within the meaning of s 12 of the FWA,
3 it was Mr Manescu’s employer until his employment was terminated by reason of redundancy; and
. accordingly, it is a national systems employer within the meaning of s 14(1)(a) of the FWA.
Schedule I outlines the jurisdiction, practice and procedure of the IMC under the FWA.
Schedule Il outlines the jurisdiction of the IMC under the IR Act.

Issues For Determination

16

To resolve the claim, the following issues require determination:
. When did the cause of action accrue with respect to the payment of an incentive bonus and any purported overtime?
. Is Mr Manescu subject to any limitation period with respect to any aspect of his claim?

. Does the Professional Award contain any terms applicable to Mr Manescu and the respondent, and do the terms of
the award cover his employment?

. Is Mr Manescu otherwise entitled to overtime under the FWA, IR Act or MCE Act?
. What entitlements, if any, are payable by the respondent to Mr Manescu?
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When Did Mr Manescu’s Cause Of Action Accrue?

17 A cause of action accrues when all the facts have occurred which the claimant must prove in order to succeed: Cigna
Insurance Asia Pacific Ltd v Packer [2000] WASCA 415 [31] (Malcolm CJ) (other references omitted).

18 The principle issue for determination in answering this question is identifying the date on which any cause of action accrued,
both with respect to the payment of a bonus or incentive payment and any alleged underpayment of overtime.

19 Mr Manescu says this date is 16 December 2016 when he was made redundant and the respondent broke its promise to provide
him with stable and continuing employment.

20 The respondent says that s 545(5) of the FWA, s 83A(2) of the IR Act and s 13(1) of the Limitation Act 2005 (WA) (Limitation
Act) applies and Mr Manescu is statute barred in relation to both aspects of his claim for any alleged underpayment that may
have accrued prior to 19 December 2012.

What is the applicable date with respect to the accrual of a cause of action related to the alleged failure to pay a bonus or incentive

payment?

21 According to Mr Manescu:®

. in the first half of 2001, David Barr, company president for Baker Atlas, informed Geoscience employees at a town
hall meeting that a bonus would be paid, and Mr Manescu was provided with a letter confirming his qualification in
the quarterly bonus plan to be implemented in 2001;

. on 10 August 2001 the bonus was cancelled by email, which Mr Manescu described as done for ‘bogus reasons’;
. no performance bonus was paid between 2001 and the second quarter of 2005; and

. the payment of a performance bonus resumed in the third quarter of 2005 and was paid thereafter for the remainder
of 2005 to 2016.

22 In clarifying his evidence, Mr Manescu stated that he thinks there is a contractual failure by the respondent where in
December 2016 he was ‘let go’ contrary to a previous comment made by someone that he would have ‘stable employment’. As
I understood his evidence, Mr Manescu’s assertion is that once the respondent broke its purported promise to him of stable
employment and made him redundant, the bonus payments from 2001 to 2005 were required to be paid to him.

23 | do not accept Mr Manescu’s submission that the applicable date on which the cause of action accrued for the alleged failure
to pay an incentive payment for the period 2001 to the second quarter of 2005 was 16 December 2016.

24 Leaving aside his eligibility for a bonus or incentive payment or what the terms of any bonus or incentive payment might have
been, it is clear from Mr Manescu’s evidence that when a bonus or incentive payment was paid from the third quarter of 2005
to sometime in 2016, it was paid as and when it fell due under the terms of any bonus scheme.

25 Further, Mr Manescu was aware from August 2001 that the incentive payment that he thought would be paid was not paid and
he was aware of the reasons, bogus or otherwise, for why it had not been paid. Thereafter, he was aware that he had not been
paid a bonus payment from August 2001 to the third quarter of 2005.

26 Therefore, the date on which his cause of action (leaving aside whether he has one or not) accrued for any purported failure to
pay a bonus or incentive payment was the date on which the payment would be paid but was not paid. The latest date that this
must have been was sometime in mid-2005. That is, on Mr Manescu’s evidence a bonus payment for the second quarter of
2005 would be paid on or around 30 June 2005 where he received a performance bonus in the third quarter of 2005.

27 In this case the exact date in 2005 is unimportant because Mr Manescu lodged his claim on 19 December 2018, which is some
13 years after the latest bonus payment Mr Manescu says that he was entitled to receive.

What is the applicable date with respect to the accrual of a cause of action related to the alleged failure to pay overtime?

28 Mr Manescu clarified his claim for overtime which he claims is for hours worked in excess of 38 hours per week from
4 January 2011 to 3 January 2017 and he stated:

. on his conservative guess he worked about 5% more than the minimum 38 hours per week which he says equates to
around 42 hours per week every week; that is between two and four hours per week overtime every week;

o this additional work comprised attendance at technical meetings, conferences and carrying out scientific work; and

. he did not maintain any personal records of overtime hours he says he worked but says the respondent has a time
writing procedure and this should reflect the overtime hours he worked.

29 Mr Manescu says that his entitlement to be paid overtime is under the Professional Award and/or the FWA.

30 Again, leaving aside his eligibility for overtime payment, on Mr Manescu’s evidence he was not paid overtime for hours he
says he worked in excess of 38 hours per week every week from 4 January 2011 to 3 January 2017. That is, each alleged non-
payment or underpayment of overtime gives rise to a separate cause of action.

31 Mr Manescu was paid on the fifteenth of each month.”

32 Therefore, on the fifteenth of each month, on Mr Manescu’s evidence, he expected he should be paid overtime for the
preceding month’s overtime hours worked.

33 Mr Manescu lodged his claim for failure to pay overtime for hours worked in excess of 38 hours per week on
19 December 2018.

34 Therefore, the first date on which his cause of action accrued for any purported failure to pay overtime for hours worked in
excess of 38 hours per week was 15 January 2011 and the fifteenth of each month thereafter.
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Is Mr Manescu Subject To Any Limitation Period With Respect To Any Aspect Of His Claim?
Limitation period applicable to the payment of a bonus or incentive payment
35 Section 544 of the FWA provides:

A person may apply for an order under this Division in relation to contravention of one of the following only if the
application is made within 6 years after the day on which the contravention occurred:

(a) acivil remedy provision;
(b) asafety net contractual entitlement;
(c) anentitlement arising under subsection 542(1).

36 The Division referred to in s 544 of the FWA is Division 2 in Chapter 4, Part 4.1, which contains the power of courts to make
orders.

37 The IMC has limited powers to make orders under the FWA. Relevant to Mr Manescu’s claim, the orders the IMC can make
are contained in s 545(3) of the FWA. That is, the IMC may order an employer to pay an amount to an employee if the court is
satisfied that:

(a) the employer was required to pay the amount under this Act or a fair work instrument; and
(b) the employer has contravened a civil remedy provision by failing to pay the amount.

38 For the purposes of determining whether s 544 of the FWA applies to Mr Manescu’s claim, it is assumed that the failure to pay
a bonus or incentive payment is a contravention of a civil remedy provision and the respondent is required to pay the amount
claimed under the FWA or Professional Award. That is, for the purposes of determining a preliminary issue of whether
Mr Manescu’s claim is subject to a limitation period, I accept Mr Manescu’s claim most favourable to him under the relevant
provisions of the FWA.

39 Mr Manescu’s claim for a bonus or incentive payment must fail under the FWA where his application was made well outside
the six-year time limit on which the contravention occurred. With respect to the payment of a bonus payment, the date on
which the contravention was found to have occurred was between 2001 to mid-2005, some 13 to 17 years out of time.

40 Therefore, if Mr Manescu’s claim for the failure to pay a bonus or incentive payment is made under the FWA, he is statute
barred from doing so pursuant to s 544 of the FWA and this aspect of his claim must be dismissed.

41 Section 82A of the IR Act provides:

An application under section 77, 83, 83B, 83E or 84A shall be made within 6 years from the time of the alleged
contravention or failure to comply.

42 The IMC has limited jurisdiction under the IR Act: s 81A of the IR Act. Relevant to Mr Manescu’s claim, the IMC’s
enforcement jurisdiction is contained in s 83 of the IR Act and applies to the enforcement of an award, an industrial agreement,
an employer-employee agreement and an order made by the Western Australian Industrial Relations Commission (WAIRC)
(which has no application in this case): s 83(1) and s 83(2) of the IR Act.

43 Again, for the purposes of determining whether s 82A of the IR Act applies to Mr Manescu’s claim, it is assumed that the
failure to pay a bonus or incentive payment is a contravention of one of the instruments in s 83(2) of the IR Act.® That is, again
for the purposes of determining a preliminary issue of whether Mr Manescu’s claim is subject to a limitation period, | accept
Mr Manescu’s claim most favourable to him under the relevant provisions of the IR Act.

44 Mr Manescu’s claim for a bonus or incentive payment must also fail under the IR Act as his application was made well outside
the six-year time limit on which the contravention occurred for the reasons already given.

45 Therefore, if Mr Manescu’s claim for the failure to pay a bonus or incentive payment is made under the IR Act, he is statute
barred from doing so pursuant to s 82A of the IR Act and this aspect of his claim must be dismissed.

46 Further, pursuant to s 83A(2) of the IR Act, an order for the payment of an entitlement to be paid under an industrial
instrument referred to in s 83(2) of the IR Act can only be made under s 83A(1) provided the amount relates to a period not
being more than six years prior to the commencement of proceedings. For reasons already given, where Mr Manescu
commenced proceedings in the IMC on 19 December 2018, any payment for a bonus or incentive payment from 2001 to mid-
2005 is outside the limitation period referred to in s 83A(2) of the IR Act.

47 Section 7 of the MCE Act provides:
A minimum condition of employment may be enforced —
(aa) where the condition is implied in an employer-employee agreement, under section 83 of the IR Act; or
(b) where the condition is implied in an award, under Part 111 of the IR Act; or

(c) where the condition is implied in a contract of employment, under section 83 of the IR Act as if it were a
provision of an award, industrial agreement or order other than an order made under section 32 or 66 of
that Act.

48 Further, s 13(1) of the Limitation Act provides:

An action on any cause of action cannot be commenced if 6 years have elapsed since the cause of action accrued [subject
to any exemptions that do not apply in this case or have not been applied in this case].
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49 Thus, if Mr Manescu’s claim for a failure to pay a bonus or incentive payment from 2001 to mid-2005 is made under s 7 of the
MCE Act, any application to the IMC for the enforcement of minimum conditions of employment is subject to the same
legislative regime contained in s 83 of the IR Act, and, accordingly, s 82A and s 83A(2) of the IR Act apply to statute bar the
enforcement proceedings or the making of an order to pay an amount of money purported to be owed.

50 However, if Mr Manescu relies upon principles applicable to common law breach of contract, the IMC has no jurisdiction to
consider a claim for breach of contract or denial of contractual benefits which is within the jurisdiction of the WAIRC or the
IMC. Further to this, Mr Manescu would then be subject to the limitation period in s 13(1) of the Limitation Act.

Limitation period applicable to the payment of overtime

51 Subject to one further point related to the application of the FWA, the reasons stated from [35] to [46] apply equally to the
limitation period applicable to the alleged failure to pay overtime.

52 The further point related to the FWA is the application of s 545(5) of the FWA which provides that

[a] court must not make an order under this section in relation to an underpayment that relates to a period that is more
than 6 years before the proceedings concerned commenced.

53 The effect of s 545(5) of the FWA means the IMC, even if satisfied of the factors in s 545(3), cannot make an order for the
payment of an amount of money relating to a period more than six years before Mr Manescu made his claim in the IMC.

54  Therefore, leaving aside the merits of the claim, Mr Manescu’s claim for failure to pay overtime for hours worked in excess of
38 hours is subject to a six-year limitation period (and thus is statute barred) from 19 December 2018. The effect of this
limitation period is that Mr Manescu can make a claim for overtime for the period after 19 December 2012 only.

Outcome of the applicable limitation periods to Mr Manescu’s claim

55 Mr Manescu’s claim for the alleged failure by the respondent to pay a bonus or incentive payment for the period 2001 to mid-
2005 is statute barred under the FWA, the IR Act and the MCE Act, and this part of the claim is dismissed.

56 The IMC has no jurisdiction to consider Mr Manescu’s claim for the payment of a bonus or incentive payment for the period
2001 to mid-2005 under the common law principles applicable to breach of contract.

57 Mr Manescu’s claim for the alleged failure by the respondent to pay overtime as it relates to the period prior to
19 December 2012 is statute barred under the FWA, the IR Act and the MCE Act, and this part of the claim is dismissed.

Is Mr Manescu Entitled To Overtime Under The Professional Award Or WA Engineers Award?

58 In simple terms, Mr Manescu’s claim in the IMC, as it relates to the respondent’s alleged failure to pay overtime, can only
succeed if Mr Manescu demonstrates on the balance of probabilities:

o the FWA or one of the awards referred to by him apply to his employment with the respondent;
. the FWA or a term of the award has been contravened by the respondent; and
. the IMC can make an order for payment under the FWA or the IR Act.

59 As previously stated, the IMC has no jurisdiction to consider a bare common law breach of contract claim.

60 During the hearing, Mr Manescu referred principally to the respondent’s failure to comply with the Professional Award and/or
the FWA by not paying him overtime for hours worked in excess of 38 hours per week. Mr Manescu made no reference in
evidence or submission about the applicability of the WA Engineers Award and relied solely on the terms of the Professional
Award.

Do overtime rates apply under the Professional Award?

61 It is convenient to consider whether overtime rates in the manner claimed by Mr Manescu apply under the Professional Award.
If overtime rates do not apply there can be no contravention of the Professional Award. If there is no contravention of the
Professional Award then there is no contravention of a civil penalty provision under the FWA and no contravention of an
industrial instrument under the IR Act, and, therefore, no power to make an order for a payment of an amount of money
purported to be owed.

62 Again, for the purposes of determining whether Mr Manescu is entitled to overtime pay for hours worked in excess of 38 hours
per week under the Professional Award, it is assumed that the Professional Award applies to his employment with the
respondent.

63 Clause 2.2 of the Professional Award provides that

[tlhe monetary obligations imposed on employers by this award may be absorbed into overaward payments. Nothing in
this award requires an employer to maintain or increase any overaward payment.

64 Clause 18 of the Professional Award details ordinary hours of work and rostering. In cl 18.1 the ordinary hours of work are
38 hours per week. In cl 18.2 the employer is to compensate for, amongst other things:

(a) time worked regularly in excess of ordinary hours of duty;

(d) time spent carrying out professional engineering duties or professional scientific/information technology duties
outside of the ordinary hours of duty over the telephone or via remote access arrangements; or

(e) time worked on afternoon, night or weekend shifts.
In cl 18.3 of the Professional Award the compensation may include, amongst other things:
(c) taking this factor into account in the fixation of annual remuneration.
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65

66

67
68

69

70

Clause 18.3 of the Professional Award requires that any compensation or remuneration for additional work in cl 18.2 of the
Professional Award will include consideration of the penalty rate or equivalent and the conditions as applicable from time to
time to the majority of employees employed in a particular establishment in which the employee is employed. Further, under
cl 18.4 of the Professional Award the compensation and/or remuneration will be reviewed annually to ensure that it is set at an
appropriate level having regard to the factors listed in cl 18 of the Professional Award.

The minimum wage payable to full-time employees is contained in cl 15 of the Professional Award (varied from time to time).
The minimum wage is an annual wage. No other provision or clause of the Professional Award contemplates the payment of
hourly overtime rates.

Mr Manescu’s evidence concerning the payment of overtime is outlined in [28] to [31] above.

Mr Manescu’s claim in relation to an alleged failure to pay overtime is not referrable to any clause in the Professional Award,
and, to the extent that he sought to clarify his claim in his evidence, it is apparent that he seeks to be paid for the hours he says
he worked in excess of 38 hours per week.

The Professional Award makes no provision for an hourly rate payable for hours worked in excess of 38 hours per week. The
Professional Award contemplates two things:

(1) asa professional employee, the employee will be paid an annualised salary; and

(2) where the employee regularly works in excess of 38 hours per week the employer will compensate the employee for
doing so and such compensation can be considered in the fixation of the annual remuneration.

Therefore, where the Professional Award does not contain, nor does it contemplate, the payment of an hourly rate for hours
worked in excess of 38 hours per week, the respondent cannot have contravened the Professional Award in the manner alleged
by Mr Manescu.

An alternate argument under the Professional Award

71

72

73

74
75

76

77

78

Mr Manescu does not allege the respondent contravened the Professional Award by failing to pay him compensation in
accordance with cl 18.3 and cl 18.4 for time worked in accordance with cl 18.2 of the Professional Award. Further, he led
little, or no, evidence consistent with this allegation, save, without more, he says the respondent failed to keep track with salary
increases in the oil and gas industry and to provide promotions.®

But even if Mr Manescu’s oblique reference in submission documents enables consideration of an alleged contravention of
cl 18.2 or cl 18.3 of the Professional Award for failing to compensate him for overtime worked, Mr Manescu’s claim is,
arguably, deficient.

In cross-examination, Mr Manescu was asked about salaried amounts he was paid, which included the following annual
amounts:

e April 2013 - $132,230

. March 2014 - $137,518

. April 2015 - $140,957 (Mr Manescu disagreed with this figure saying it was closer to $134,000)

. April 2016 - $140,957 (again, Mr Manescu disagreed with this figure saying it was closer to $134,000)
Notably the above figures do not include bonus or incentive payments.

The minimum wage for a level 4 professional/experienced medical research employee in July 2019 was $74,885 (gross) based
on a 38-hour week.10

Having regard to Mr Manescu’s evidence that he estimates he was working between two and four hours per week more than
the ordinary 38 hour working week, he was paid an annualised salary in excess of the applicable minimum wage for July 2019
(which is the minimum wage for the same position three years after Mr Manescu’s cessation of employment) as follows:

. April 2013 - $57,345

e  March 2014 - $62,633

e April 2015 - $66,072 (or $59,115 if Mr Manescu’s oral assertion is accepted)
o April 2016 - $66,072 (or $59,115 if Mr Manescu’s oral assertion is accepted)

On the assumption that Mr Manescu never took annual leave in any year from 2013 to the end of 2016, on his own estimate of
hours worked per week, he worked an additional maximum 208 hours per year, which equates to the equivalent of between
approximately $275 to $298 per hour for purported overtime hours worked over the minimum wage for July 2019.

Beyond this, however, Mr Manescu:

. led no evidence consistent with his assertion his annualised salary was in the range of academia rather than industry
standard (whatever that might be);

. led no evidence how the annualised salary he was paid failed to compensate him for purported work undertaken
outside of the ordinary 38 hours per week;

. led no evidence of what the applicable compensation was having regard to comparable positions in the same or
similar industry working under the same or similar terms or conditions; and

. at best, estimated what he thought he should be paid based on an estimate of purportedly between two and four
hours per week worked in excess of 38 hours per week.
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79 With respect to Mr Manescu, he has made an oblique assertion that in some way he was not properly compensated, which,
when regard is had to the minimum wage in July 2019 that would be applicable to him if the Professional Award applied to his
employment and to the annualised salary he was paid each year from 2013 to 2016, is not proven to the requisite standard on
the evidence before the IMC.

Outcome Of The Payment Of Overtime Under The Professional Award And The WA Engineers Award

80 There is no provision or clause in the Professional Award requiring the payment of overtime rates on an hourly basis for work
done over the ordinary hours of 38 hours per week.

81 The respondent cannot contravene a clause of the Professional Award that does not exist.

82 While Mr Manescu’s claim was for an alleged failure to pay overtime for hours worked in excess of 38 hours per week, when
consideration is given to a possible alternate argument referrable to cl 18.2 or cl 18.3 of the Professional Award, Mr Manescu
has not proven to the requisite standard that the respondent did, in fact, contravene either of these clauses of the Professional
Award by failing to compensate him for time worked in excess of his ordinary hours of duty.

83 As stated, Mr Manescu led no evidence about the applicability of the WA Engineers Award to his employment with the
respondent. Mr Manescu’s claim always applied the Professional Award to his employment. Accordingly, I have not
considered, nor do | intend to consider, the WA Engineers Award where Mr Manescu has made no other reference to this
award save for writing it on the front of the claim form and referring to it in the alternative to Professional Award on page 2 of
a document entitled ‘Statement on The Grounds of Contractual Entitlement Underpayment’. The IMC is not required to
discover a claimant’s claim.

84 | am not satisfied that Mr Manescu has proven his claim to the requisite standard that the respondent has contravened a term of
the Professional Award as it relates to an alleged failure to pay overtime (based on the assumption that the Professional Award
applies to him and the respondent).

Is Mr Manescu Entitled To Payment For Overtime Under The FWA?

85 Mr Manescu’s claim makes no substantive reference to how he says the respondent has breached the FWA in failing to pay
him overtime as alleged.

86 While the National Employment Standards apply to Mr Manescu and his employment by the respondent, none of the minimum
standards in s 61(2) of the FWA refer to the requirement to pay overtime in the way alleged by Mr Manescu.

87 Mr Manescu’s claim otherwise makes no other reference to how he says the respondent has breached the FWA. 1!

88 Accordingly, I am not satisfied that Mr Manescu has proven his claim to the requisite standard that the respondent has
contravened the FWA as it relates to an alleged failure to pay hourly rates of overtime for hours worked in excess of 38 hours
per week.

Is The IR Act Or MCE Act Relevant To Mr Manescu’s Claim?
Enforcement of an alleged provision of an industrial instrument under the IR Act

89 Pursuant to s 83 of the IR Act, an application to the IMC for enforcement can only be made in respect of an instrument to
which subsection (1) applies. These instruments are detailed in s 83(2) of the IR Act and include an award, an industrial
agreement, an employer-employee agreement or an order made by the WAIRC. This provision is also referrable to s 7 of the
MCE Act.

90 To invoke the IMC’s enforcement jurisdiction, a claimant must first identify which instrument he or she says they are seeking
to enforce. In Mr Manescu’s case, he can only rely upon the Professional Award as there is no other applicable industrial
agreement (referred to him in any substantive way), there is no employer-employee agreement (as that term is defined in s 7 of
the IR Act) and no order made by the WAIRC.

91 Thereafter, once the instrument is identified, consistent with the words in s 83(1) of the IR Act, Mr Manescu must also identify
the provision he says has been contravened or not complied with by the respondent.

92 Relevant to Mr Manescu’s claim, he refers to a failure to comply with the Professional Award.

93 One of the orders sought by Mr Manescu is the payment of an amount of money he says he was entitled to be paid under the
Professional Award, namely overtime rates for hours worked in excess of 38 hours per week. Any such order can only be made
by the IMC under s 83A(1) of the IR Act in proceedings under s 83, where the employee has not been paid an amount to which
they are entitled under the relevant instrument.

94 Leaving aside the IMC’s jurisdiction to consider an application under s 83 of the IR Act for an alleged contravention of a
Federal Modern Award, Mr Manescu has made an ambit claim. He has not identified the provision he says has been
contravened by the respondent.

95 Further, for the same reasons stated in [63] to [69] above, the Professional Award contains no clause referrable to the payment
of hourly overtime rates for work undertaken in excess of 38 hours per week. Further, for the same reasons stated in [71] to
[78] above, even if Mr Manescu relied upon the alternative argument, he has failed to prove his claim to the requisite standard
that his annualised salary failed to compensate him in the manner provided in ¢l 18.2 and cl 18.3 of the Professional Award.

96 But in any event, the definition of ‘award’ in s 7 of the IR Act means ‘an award made by the Commission under that Act’. An
‘employee-employer agreement’ means ‘an employer-employee agreement provided for by section 96UA’.

97 The Professional Award is an award made under the FWA and not by the WAIRC under the IR Act. It is not a state-based
award. There is no employer-employee agreement, or other industrial agreement or order made by the WAIRC, applicable to
Mr Manescu and the respondent. Therefore, there is no instrument to which s 83(1) of the IR Act applies capable of
enforcement in the IMC.
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Enforcement of an alleged condition implied by the MCE Act
98 There are two reasons why the MCE Act does not apply to Mr Manescu’s claim for the payment of overtime for time worked
in excess of 38 hours per week:

. Section 3 of the MCE Act contains the definition of minimum condition of employment which includes:

(aa) the requirement as to maximum hours of work prescribed in Part 2A; or

(a) arate of pay prescribed by this Act; or

(b) arequirement as to pay, other than a rate of pay, prescribed by this Act; or

(c) acondition for leave prescribed by this Act; or

(d) the use, in a manner prescribed by this Act, of a condition for leave prescribed by this Act; or
(e) acondition prescribed by Part 5.

. Pursuant to s 5(1) of the MCE Act, the minimum conditions of employment are deemed to be implied into any
employer-employee agreement, any award or if a contract of employment is not governed by an employee-employer
agreement or an award, in that contract.

. Pursuant to s 5(1) of the MCE Act,

[a] provision in, or condition of, an employer-employee agreement, an award or a contract of employment
that is less favourable to the employee than a minimum condition of employment has no effect.

o Section 7 of the MCE Act provides that a minimum condition of employment is enforceable as provided in (aa), (b)
and (c).

o Mr Manescu claims payment of overtime worked in excess of 38 hours per week. The payment of overtime is not a
minimum condition of employment as that term is defined in the MCE Act and thus is not implied in a contract of

employment under s 7(c) of the MCE Act. Therefore, an alleged non-payment of overtime for hours worked in
excess of 38 hours per week cannot be enforced under s 7 of the MCE Act.

. The definition of ‘award’ in s 3 of the MCE Act means ‘an award made under the IR Act and includes any industrial
agreement or order of the Commission under that Act’. An ‘employee-employer agreement’ in s 3 of the MCE Act
means ‘an employer-employee agreement under Part VID of the IR Act’.

. As stated previously, the Professional Award is an award made under the FWA and not the IR Act. There is no
other industrial agreement or order of the WAIRC or employer-employee agreement applicable to Mr Manescu and
the respondent.

99 Therefore, s 7(aa) and s 7(b) of the MCE Act does not apply to the Professional Award or to Mr Manescu and any condition (if
it existed) cannot be enforced under s 83 of the IR Act.
Outcome Of The Payment Of Overtime Under The FWA, The IR Act And The MCE Act

100 Mr Manescu has not identified an applicable provision of the FWA that he says the respondent has contravened with respect to
the alleged failure to pay hourly overtime for hours purported to have been worked in excess of 38 hours per week.

101 Further, and in any event, | am not satisfied that Mr Manescu has proven his claim to the requisite standard that the respondent
has contravened the FWA as it relates to an alleged failure to pay hourly rates of overtime for hours worked in excess of
38 hours per week.

102 The IMC does not have jurisdiction under s 83 of the IR Act to consider Mr Manescu’s application for enforcement of an
alleged failure to pay overtime rates for purported hours worked in excess of 38 hours per week in contravention of instrument
to which s 83(1) of the IR Act applies, as it relates to a provision of the Professional Award or as a deemed minimum condition
of employment.

103 Further, and in any event, | am not satisfied that Mr Manescu has demonstrated that any such condition of employment (if it
exists) is a minimum condition of employment or a term of the Professional Award capable of enforcement under s 83 of the
IR Act.

Result
104 Having regard to the reasons provided, Mr Manescu’s claim is dismissed.

D SCADDAN
INDUSTRIAL MAGISTRATE

L Exhibit 2 - witness statement of Ignatius Jayapragasam dated 24 October 2019 at annexure 1J-1.
2 Exhibit 2 at annexure 13-2.

3 Exhibit 2 at annexure 13-3.

4 Exhibit 2 at annexure 1J-4.

5 Exhibit 2 at annexure 13-5.

6 Exhibit 1 - witness statement of Adrian Manescu lodged on 17 October 2019 at [13] to [24].

7 Exhibit 2 at annexures 1J-2, 13-3.

8 For the avoidance of doubt, this assumption in no way reflects a determination that an alleged failure to pay an incentive bonus is
a contravention of one of the industrial instruments referred to in s 83(2) of the IR Act.

9 Exhibit 1 at [40].
10 Mr Manescu’s employment type is not level 5 because he is not a medical research employee, experienced or otherwise.

1 In particular, any reference to s 323 of the FWA as it may relate to consideration of ‘safety net contractual entitlements’.
However, the definition of ‘safety net contractual entitlement’ in s 12 of the FWA is referable to s 61(2) of the FWA in any event.
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Schedule I: Jurisdiction, Practice And Procedure Of The Industrial Magistrates Court of Western Australia Under The
Fair Work Act 2009 (Cth)

Jurisdiction

[1] An employee, an employee organisation or an inspector may apply to an eligible state or territory court for orders
regarding a contravention of the civil penalty provisions identified in s 539(2) of the FWA. IMC being a court constituted
by an industrial magistrate, is ‘an eligible State or Territory court’: s 12 of the FWA (see definitions of ‘eligible State or
Territory court’” and ‘Magistrates Court’); the IR Act, s 81, s 81B.

[2] The application to the IMC must be made within six years after the day on which the contravention of the civil penalty
provision occurred: s 544 of the FWA.

[3] The civil penalty provisions are identified in s 539 of the FWA.

[4] An ‘employer’ has the statutory obligations noted above if the employer is a ‘national system employer’ and that term,

relevantly, is defined to include ‘a corporation to which paragraph 51(xx) of the Constitution applies’: s 14, s 12 of the
FWA. The obligation is to an ‘employee’ who is a ‘national system employee’ and that term, relevantly, is defined to
include ‘an individual so far as he or she is employed by a national system employer’: s 13 of the FWA. It is not in
dispute and it was found that the respondent is a corporation to which paragraph 51(xx) of the Constitution applies and
that the claimant was employed by the respondent.

[5] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for
a person to pay a pecuniary penalty: s 546 of the FWA.

Burden And Standard Of Proof

[6] In an application under the IR Act, the claimant carries the burden of proving the claim. The standard of proof required to
discharge the burden is proof ‘on the balance of probabilities. In Miller v Minister of Pensions [1947] 2 All ER 372, 374,
Lord Denning explained the standard in the following terms:

It must carry a reasonable degree of probability but not so high as is required in a criminal case. If the evidence
is such that the tribunal can say 'we think it more probable than not' the burden is discharged, but if the
probabilities are equal it is not.

[7] In the context of an allegation of the breach of a civil penalty provision of the IR Act it is also relevant to recall the
observation of Dixon J said in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the
gravity of the consequences flowing from a particular finding are considerations which must affect the answer to
the question whether the issue has been proved to the reasonable satisfaction of the tribunal. In such matters
‘reasonable satisfaction’ should not be produced by inexact proofs, indefinite testimony, or indirect inferences

[362].
[8] Where in this decision it is stated that a finding has been made, the finding is made on the balance of probabilities. Where
it is stated that a finding has not been made or cannot be made, then no finding can be made on the balance of
probabilities.

Practice And Procedure Of The Industrial Magistrates Court

[9] The IR Act provides that, except as prescribed by or under the FWA, the powers, practice and procedure of the IMC is to
be the same as if the proceedings were a case under the Magistrates Court (Civil Proceedings) Act 2004 (WA): s 81CA.
Relevantly, regulations prescribed under the IR Act provide for an exception: a court hearing a trial is not bound by the
rules of evidence and may inform itself on any matter and in any manner as it thinks fit: reg 35(4).

[10] In Sammut v AVM Holdings Pty Ltd [No2] [2012] WASC 27, Commissioner Sleight examined a similarly worded
provision regulating the conduct of proceedings in the State Administrative Tribunal and made the following observation
(omitting citations):

. The tribunal is not bound by the rules of evidence and may inform itself in such a manner as it thinks
appropriate. This does not mean that the rules of evidence are to be ignored. The more flexible procedure
provided for does not justify decisions made without a basis in evidence having probative force. The drawing of
an inference without evidence is an error of law. Similarly, such error is shown when the tribunal bases its
conclusion on its own view of a matter which requires evidence [40].

Schedule 11: Jurisdiction, Practice And Procedure Of The Industrial Magistrates Court Of Western Australia Under The
Industrial Relations Act 1979 (WA)

Jurisdiction

[1] The IMC has the jurisdiction conferred by the IR Act and other legislation. Section 83 and s 83A of the IR Act confer
jurisdiction on IMC to make orders for the enforcement of a provision of an industrial agreement where a person has
contravened or failed to comply with the agreement. If the contravention or failure to comply is proved, the IMC may
issue a caution or impose a penalty and make any other order, including an interim order, necessary for the purpose of
preventing any further contravention. The IMC must order the payment of any unpaid entitlements due under an industrial
agreement.

[2] The same principles referred to in Schedule 1 at [6] to [10] otherwise apply.
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Schedule 3 — Mr Manescu’s Further And Better Particulars

Case Outline/Further and Better Particulars of Case Outline T
Industrial Magistrates Courts {General Jurisdiction) Regulations 2005 (Reg. 18(2)(a)) ’

/ ™

| Court Use Only | Court at Perth | Claim No: M 152 of 2020 / RECEIVED ’
[ 18NOV2020 )
Claimant Name: Adrian Manescu \ 4:04 pm }
— INDUSTRIAL
MAGISTRATES COURT

PERTH WA

Respondent Name: Baker Hughes Australia Pty. Limited ABN:20 004 762 050

Attach Form 28 if

more than one

respondent

Case Outline/ Set out in the Schedule hereto is the case outline*/further and better particulars of case outline®.

Further and

Better

%m Lodged in compliance with the orders of the Clerk of the Court made at a pre-trial conference held at Perth

e onthe _29th__ day of __ October__ 2020 _.

(*Select that

which is

appropriate)

Party who

%ﬁ:ﬂ This case outline*/further and better particulars of case outline* was prepared and lodged by or on behalf of

the claimant*/respondent* by:

(*Select that

which is

appropriate) Name: Adrian Manescu (Claimant Party)

Signature

(*Select that

which is

appropriate)

Signature of Claimant

Date of Lodged in the Industrial Magistrates Court, Level 17, 111 St Georges Terrace, PERTH WA 6000

Lodgement Telephone: (08) 9420 4467

and Seal of Website: www.imc.wa.qov.au

Court Date lodgeg INDUSTRIAL

Time lodgfd MAGISTRATES COURT
19 NOV 2020
12:42 pm
PERTH WA
Clerk of the Court

IMC 1/6/2017
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Schedule — Case Outline/Further and Better Particulars of Case Outline Fériti 8.2
Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 ’

i

Court Use Only | Court at Perth Claim No: M 152 of 2020 RECEIVED
18 NOV 2020
Claimant Name: Adrian Manescu 4:04 pm
Respondent | Name: Baker Hughes Australia Pty. Limited ABN:20 004 762 050 \ REISULWA
Attach Form 28 if .~ >
more than one
respondent
SCHEDULE

(‘g?/;)ﬂ?' that Case Outline*/Further and Better Particulars of Case Outline*
which is
appropriate)

The Alleged Breaches

Attach extra
sheets if

1. Claimant started employment with the Respondent in July 1997. His contract was stipulating
as normal office hours 8:00 to 5:00 Monday to Friday, which is more than 38 hours week. (Attachment 1)

necessary

2.These working hours were standard for Baker Hughes as proved by Working for Baker Hughes booklet (Attachment 2).

3.Workplace relations laws changed with the introduction of Fair Work Act 2009 (FWA) and modern awards (particular to
this case Professional Employee Award 2010 (Award)).

N

4. Fair Work Act 2009, introduced the National Employment Standards (NES). The NES are minimum standards that
cannot be overridden by the terms of enterprise agreements or awards. Among the 10 minimum entitiements of the NES,
\are Maximum weekly hours, Annual leave and Fair Work Information Statement.

INDUSTRIAL
MAGISTRATES COURT]

19 NOV 2020

5XClaimant is covered by the Professional Employee Award 2010 as found in [2017] FWC 2424 decision in July 2017.
Claimant salary was below the high-income threshold during several years.

12:42 pm
PERTH WA

6. |h November 2010 and January 2011, Respondent employment contract was renewed, keeping all terms and

cogditions, as per 1997 original employment contract. This includes the same working hours 8:00 to 5:00 Monday to

Fgday. No Fair Work Information Statement detailing the Employee minimum entitlements was provided. (Attachments 4
d 5).

7. Professional Employee Award 2010, which covered Claimant employment with the Respondent, requires at point 7.
Award Flexibility, a written agreement between Employee and Employer if any variations are to be made to the National
Employment Standards and Award conditions (like for example, when the work is performed.) There is no written
agreement as required by the Award in regards with when the work is to be performed (8am to Spm, Monday to Friday)
and how the employee (Claimant) is better off, as per Award Flexibility requirement.

8. In March 2011, to improve their profitability, the Employer (Respondent) started pressuring the Employee (Claimant) to
take annual leave days. There was plenty of work and customer support to be done, and for this reason, Claimant was
not allowed to take more than a day at a time and very often Claimant was called back during that day if urgent work was
supposed to be delivered to customers. After several months of such exhausting work schedule, | have contacted Fair
Work Ombudsman and Wage Line. (Attachments 6 and 7).

9. Out of those discussions with Fair Work and Wage Line, Claimant was informed that Employers are allowed to instruct
Employees to take annual leave if excessive leave is accrued (more than 8 weeks in Claimant case), but there were no
discussions about direction to take annual leave in relation with number of days, frequency of such directions,
entitlements as per Award,

10. In October 2015, Claimant was directed to take annual leave because of excessive leave accrued. His manager
called Claimant in a meeting and the manager filled in Claimant leave applications for November 2015 and December
2015. (Attachments 8 and 9). That direction was breaching Award provisions 19.8. (b) (i) (ii) and (iii).

11. In last quarter of 2016, Claimant applied twice for annual leave, both times denied. First application was a verbal
application. Second application was done in writing on 1°' of December 2016 (Attachment 10). This annual leave
application was denied on busy workload reason, however in two weeks’ time, Claimant was made redundant. This is a
breach of section 88(2) of the Fair Work Act, - The employer must not unreasonably refuse to agree to a request by the
employee to take paid annual leave.

12. In summary, the alleged breaches are failure to a) ever provide Fair Work Information Statement (NES) b) negotiate

Award Flexibility (Award) c) respect Maximum Weekly hours (NES) d) respect Annual Leave provisions (NES and Award).

IMC 1/6/2017
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Schedule — Case Outline/Further and Better Particulars of Case Outline
Industrial Magistrates Courts (General Jurisdiction) Regulations 2005

Form 8.2

SCHEDULE

Specify in detail the remedy that is sought

provisions identified in s 539(2) of the FWA.

1. An employee may apply to an eligible State or Territory court for orders regarding a contravention of the civil penalty

2. IMC being a court constituted by an industrial magistrate, is ‘an eligible State or Territory court’ as per FWA

3. The civil penalty provisions are identified in s 539 of the FWA.

for a person to pay a pecuniary penalty: s 546 of the FWA.

4. Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders

539(2).

5. The pecuniary penalty and its maximum penalty units for relevant items are listed in column 4 of the table in subsection

National Employment Standards (NES) subsection 44(1) and modern awards, section 45.

6. The relevant items to this case, are listed at point 12 (The Alleged Breaches), represent contraventions of the

IMC 1/6/2017
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Logging Services

7 July 1997
Logging Services
2nd Lavel, Sharsion Crurt.
207 Adelaids Tarrace,
Ean Peruy 6004
Weslern Auseralia
P.O, Res 4353,
Eani Purth 8897
Tel: (81 K) 5268 2602
Fax: (8] §) 6304 2600

Mr Adrian Manescu

Fax: 02 9775 9777 C/- Silvia Lomaca '

Dear Adrian,
Ref: Letter of Appointment

We are pleased to offer you the position of Data Processor with Western Atlas
Logging Services. If possible your employment will commence on 14 July, 1997, in
our Perth office. This offer incorporates the enclosed Standard Terms & Conditions
found in Section 1 of this folder, and is subject to the undernoted variations:

1. Medical

This offer is subject to satisfactory results of a Medical Examination and drug
screen as specified by the company. The cost of this examination will be
arranged and paid for by the Company. You will take this during your first
week at work, or if you prefer you can arrange & suitable medical prior to
. accepting this offer and we will reimburse the cost. |

2, Job Title
Deta Processor

3. Salary

Initial salary will be A$3,650 per month. After a three month period your
salary can increase to A$4,000 per month based on your performance and &
satisfactory review.

S ———————

Wostcrn Atlas Tnternational ine. AR BN DOW 474 908
A limitzd llability company incorp d in D USA
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4. Working Hours

Normal office hours are 8:00-5:00 Monday to Friday, however, when working
on a project for a client of the Company, your hours of work will vary
according to the work schedule necessary (o complete the project as required.
You will be expected to work such hours and attend such days as may be
requimdbythecﬁentmdthe%yanytooomplﬁedzepmjuﬁnnimely
manner.

5. Overtime
Your salary takes cognisance of any overtime that may be worked.
6. Holidays

‘ You are entitled to an annual holiday of 20 working days and all Public and
Local holidays as recognised by Westem Atlas in the Distric! that employs
you.

7. Notice Period

After expiry of the probation period which is 3 months, the terminstion of your
employment is subject to one (1) months notice in writing on either side.

8. Mobility

Western Atlas Logging Scrvices attempts to keep assignments 10 two or three
year terms et each Jocation, However, we still must respond to the ever
changing requirements of the oil industry, Therefore, it is possible you may be
requested 1o transfer to other locations, within or outside of Australia at any

lime during your career.
‘ 9. Training

During the initial phase of your employmenl you may be required to travel in
order to become familiar with WALS technology/software.

During the training period the company will provide accommodation and
travel expenses to and from training assignments.
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10. Relocation

Reasonable travel and relocation expenses will be paid by WALS. Please
obtain written estimates of the expenses prior to moving. WALS will provide

NESAEKN GEU AUSL 49 Uriud CHAL

you with furnished accommodation for 2 weeks in Perth during your

relocation.

Onnmnpmonﬂnom,lknowyouﬁuﬁndmejobimuﬁng.chaumgingmd
rewarding and T look forward to welcoming you to Western Atlas Logging Services.

Yours sincerely,

_&u\u-&“w

JAMES McDOUGALL

tr.

er

Australia Manager
cc:  Peter Murphy - KL

ool

-
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Working in Australia
with
Viau
BAKER
HUGHES |

a el

An employee’s guide to the terms,
conditions and benefits of )
employment in Australia

Edition 2 1
January 2005
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From: Howell, Matt

Sent: Tuesday, 4 May 2010 3:06 PM

To: Marsh, Roger; Reyes, Mario; Wright, Mat; Thrane, Lena; Manescu, Adrian; Peyaud, Jean
B; Manescu, Adrian

Subject: FW: ADO

Essentially she is saying what | have highlighted in red in my initial email...

From: Neville, Megan

Sent: Tuesday 04 May 2010 14:47
To: Howell, Matt

Subject: RE: ADO

Hi, thank you for your query, | have received a number of emails with regards to this issue and how we came to 2 being
the number of days of flexi granted was carefully considered. The basis for the decision was that under the new
legislation working a 40 hour week is considered allowable but in appreciation for the hard work we know our employees
are putting in we wanted to recognise this in some form so hence the 2 days for everyone. In saying that there are always
exceptions which need to be treated differently and | would encourage anyone who feels they have an extreme case to
discuss that situation with their manager.

Thanks,
Megan Neville

From: Howell, Matt

Sent: Friday, 30 April 2010 3:08 PM
To: Neville, Megan

Cc: Marsh, Roger

Subject: ADO

Hi Megan,

If the Fair Work Australia legislation came into being on 1t January 2010 and we are going to it as of 18 May why are we
only getting 2 days off for those 17 weeks that we have worked 40 hours a week and not the full 4 that according to the
guidelines we have earned?

Or are Baker Hughes counting that as we have worked ‘reasonable overtime’ that we didn’t know we were working?

| guess my point is that we (as employees) are being penalized for Baker Hughes not bringing in these guidelines closer
to the legislation being enacted...

| would have thought that a fair and reasonable way to do it would be to give us the 4 days but say that we have until the
end of August or whatever to use them otherwise we lose them.

| look forward to your response.

Matt Howell | Geoscientist

Baker Hughes | Geoscience

Cffice: +61.8.9217.7199 Fax: +61.8.9217.7101

Cell: +61.4.2217.6116 | matt. howell@bakerhughes.com
http://iwww.bakerhughes.com | Advancing Reservoir Performance

This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain information that is proprietary,
privileged, confidential or otherwise legally exempt from disclosure. If you are not the named addressee, or have been inadvertently and erroneously
referenced in the address line, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this
message in error, please notify the sender immediately by e-mail and delete all copies of the message.
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HUGHES
Baker Hughes Australia Pty Limited Baker Huﬁs Pty Limited
26 Oclober 2010
Adrian Manescu
Dear Adrian,
:na;.g: in Legal Entity from Baker Hughes Pty Limited to Baker Hughes Australia Pty
. As you may be aware, on 1 November 2010, the Company will complete the: process of

transferring the Baker Hughes Pty Limited assets to Baker Hughes Australia Pty Limited. This
will mean that the entity that is currently Baker Hughes Pty Limited will no longer exist as a
trading Company. As such your employment will transfer from Baker Hughes Pty Limited to
Baker Hughes Australia Pty Limited, effective from this date.

With the exception of the Company detall changes, as shown below, all of your current terms and
conditions of employment will remain unchanged and your length of service will be continuous
from your commencement date,

Should you have any queries regarding your transfer of employment, please do not hesitate to
contact me.

| would be grateful if you would indicate your acceptance of the transfer of employment from
Baker Hughes Pty Limited to Baker Hughes Australia Pty Limited by signing the attached copy
letter and retuming it to the HR department no later than 16 November 2010.

Yours sincerely

P neeelly | |

Megan Neville
HR Manager Australasia

I, Adrian Manescu, accept the terms of the transfer as detailed above:

= <‘§:\1> e Of //%Qo/o

Baker Hughes Australsa Pty Limited
ACN 004 752 050 fABN 2000 475 2050
Level 7, 256 St Georges Terrace, Perth, Western Australia 6000
Telephone: (61 8) 5217 7100 Facsimile: (61 8) 9217 7101

w
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Baker Hughes Australia Pty Limited Baker Hughn Pty Limited
13 December 2010
Dear Adrian

Change in Legal Entity from Baker Hughes Pty Limited to Baker Hughes Australia Pty Limited

We refer to our earlier latier 1o you dated 26 October 2010 in connection with the above subject matter.
Please be informed thal the effective date for the compietion of the transfer of the assats and business of
Baker Hughes Pty Limited to Baker Hughss Australia Pty Limited has been postponed o 1 June 2011,
subject to any further changes in date that the 2 companies may further agree (the "New Effective Date™).
As such, Baker Hughes Pty Limited will continue to trade from 1 November 2010 to the New Effective Date,
and the transfer of your employmant will consequently be postponed to, and effected from, the New
Effective Dale as well.

With the exception of the change in employer entity as of the New Effective Date, all of your terms and
conditions of employment will remain unchanged and your length of service will be continuous from your
commencement date.

Should you have any queries regarding the above, please do not hesitale to contact me.

| would be grateful if you would indicate your further acceptance of the change in effective date for the
transfer of employment from Baker Hughes Pty Limited to Baker Hughes Australia Pty Limited by signing the
atlached copy letter and retuming it to the HR department no later than 31 January 2011

Yours sincerely

Megan Neville
HR Manager Australasia

|, Adrian Manescu, accept the change in effective dale for the transfer in the terms as detailed above and in
the earliar latter dated 26 October 2010:

o il /0 [ //Qo (/

~r

Baker Hughes Australia Pty Limited
ACN 004 752 050 / ABN 2000 475 2050
Level 7, 256 5t Georges Terrace, Perth, Western Australia 6000
Telephone: (61 8) 9217 7100 Facsimile: (61 8) 5217 7300
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From: Manescu, Adrian

Sent: Wednesday, 15 June 2011 5:51 PM
To: Marsh, Roger

Subject: RE: Vacation

Roger,

As mentioned to you earlier, | have contacted Fair Work Australia and Wageline(Western Australia) in regards with
imposed annual holidays laws.

As per documents you have also supplied to me in this email, their advice was that this should only happen if both parts
(employer and employee) agrees.

There are several other aspects of the law which are not very clear, but this request for agreement was very clear at all
points.

If | plan to take days off, | will reduce the number of my holidays at least this month, but | will also have to start reducing
my number of ADO's.
Any future such day (annual holiday or ADO), will have to be mutually agreed.

Regards,

Adrian

From: Marsh, Roger

Sent: Wednesday, 15 June 2011 3:54 PM
To: Manescu, Adrian

Subject: FW: Vacation

Roger Marsh | BA Applications Engineering & Geoscience Manager Baker Hughes | Asia Pacific | Australasia | Baker
Atlas

Office: +61 8 9217 7105 | Fax: +61 8 9217 7101

Cell: +61 401531104 | roger.marsh@bakerhughes.com http://www.bakerhughes.com | Advancing Reservoir
Performance

From: Marsh, Roger

Sent: Sunday, 20 March 2011 7:46 AM
To: Delong, Harm

Subject: Vacation

Looks like excessive is now not defined - used to be 8 weeks or 2 years worth of leave but now it is to be agreed
between the employer and employee??!!
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