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INDUSTRIAL APPEAL COURT 

Industrial law - Industrial relations - Appeal from the Full Bench of the WA Industrial Relations Commission - Industrial Relations Act 
1979 (WA) s 90(1)(b) - Whether the Full Bench erred in its construction or interpretation of s 23 of Industrial Relations Act 1979 
(WA) - Appeal dismissed  Industrial law - Industrial relations - Whether s 23(2a) of the Industrial Relations Act 1979 (WA) applied to 
exclude the jurisdiction of the Commission - Whether the matter is in relation to a procedure that has been prescribed under the Public 
Sector Management Act 1994 (WA) - Jurisdiction of the Commission is not excluded - Appeal dismissed  Industrial law - Industrial 
relations - Whether s 23(1) of the Industrial Relations Act 1979 (WA) empowers the Commission to award compensation for the 
unfairness of the refusal to employ a worker where the Commission also orders the employer to employ the worker - Any order made 
by the Commission must be sufficiently related to the jurisdictional fact enlivening the Commission's jurisdiction - Sufficient 
relationship between compensation order and refusal to employ - Appeal dismissed - Director General, Department of Education -v- 
The State School Teachers' Union of WA (Incorporated) - IAC 2 of 2019 - Industrial Appeal Court - Buss J/Murphy J/Le Miere J - 
29/01/2021 .................................................................................................................................................................................................  85 

Employment law - Industrial award - Scope of coverage of award - Retail pharmacy industry - Industries covered by award identified by the 
industries of the scheduled respondents at date of award - 'Glover clause' - Subsequent cessation of only respondents in a covered 
industry when award issued by order of the Commission - Whether Commission had ascertained jurisdiction to vary scope of the 
award - Declaration as to continued coverage of that industry sought in 2018 - Decision as to affirmative coverage by single 
Commissioner - Appeal to Full Bench of Commission - Decision reversed - Appeal to Industrial Appeal Court - Appeals allowed - The 
Shop, Distributive and Allied Employees' Association of Western Australia and Another -v- Samuel Gance T/A Chemist Warehouse 
Perth and Others - Appeal Nos. IAC 3 of 2019 and IAC 1 of 2020 - Industrial Appeal Court - Buss J/Murphy J/Kenneth Martin J - 
3/05/2021 ...................................................................................................................................................................................................  343 

 
FULL BENCH 

Industrial law (WA) – Application to file appeal out of time – Application to receive fresh or new evidence – Appeal against a decision of 
the Commission – Teacher – Breach of discipline – Lawful direction disobeyed –– Credibility of witness undermined –  No evidence 
submitted to support application – No explanation for inordinate or lengthy delay – No arguable case – Application to file appeal out of 
time dismissed – Application for new evidence to be received dismissed - Mr Leslie Magyar -v- Director General, Department of 
Education - FBA 10 of 2020 - Full Bench - Chief Commissioner P E Scott/Senior Commissioner S J Kenner/Commissioner T B 
Walkington - 15/12/2020 ............................................................................................................................................................................  1 

Industrial law (WA) – Appeal against decision of the Commission – Termination of employment of Deputy Principal – Claim of harsh, 
oppressive or unfair dismissal – Remedy of reinstatement sought – Historical sexual assault allegations – Claim dismissed at first 
instance – Appeal to the Full Bench – Commission to be satisfied that employer had genuine and honest belief based on reasonable 
grounds – Commission does not have to be satisfied that misconduct occurred – Commission properly applied Briginshaw standard – 
Commission can accept hearsay evidence – Circumstantial evidence – Witness of truth – Statements compelling and credible – 
Investigation process conducted in fair and reasonable way – Character witness evidence accounted for – Appeal dismissed - Donald 
Andrew Parnell -v- The Roman Catholic Archbishop of Perth - FBA 9 of 2020 - Full Bench - Chief Commissioner P E 
Scott/Commissioner T Emmanuel/Commissioner T B Walkington - 15/04/2021 .......................................................................................  186 

 
COMMISSION IN COURT SESSION 

Industrial law (WA) – Application by the Registrar to cancel the registration of an organisation on grounds the organisation is defunct - The 
Registrar, Western Australian Industrial Relations Commission -v- The Printing and Allied Trades Employers' Association of Western 
Australia (Union of Employers) - APPL 61 of 2020 - Commission in Court Session - Chief Commissioner P E Scott/Commissioner D J 
Matthews/Commissioner T B Walkington - 19/01/2021 ............................................................................................................................  98 

Industrial law (WA) – Application by the Registrar to cancel the registration of an organisation on grounds the organisation is defunct - The 
Registrar, Western Australian Industrial Relations Commission -v- Seamen's Union of Australia, West Australia Branch - APPL 60 of 
2020 - Commission in Court Session - Chief Commissioner P E Scott/Commissioner D J Matthews/Commissioner T B Walkington - 
19/01/2021 .................................................................................................................................................................................................  100 

Industrial law (WA) – Application by the Registrar to cancel the registration of an organisation on grounds the organisation is defunct - The 
Registrar, Western Australian Industrial Relations Commission -v- The Western Australian Branch of the Commonwealth Steamship 
Owners' Association, Industrial Union of Employers (Fremantle) - APPL 62 of 2020 - Commission in Court Session - Chief 
Commissioner P E Scott/Commissioner D J Matthews/Commissioner T B Walkington - 19/01/2021 .......................................................  102 
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INDUSTRIAL MAGISTRATE 
INDUSTRIAL LAW – Small claim under the Fair Work Act 2009 (Cth) – Claim for payment of redundancy pay – Whether the employer is 

a ‘small business employer’ and exempt from the requirement to pay redundancy - Erin McCormack -v- MCL Group P/L - M 66 of 
2020 - Industrial Magistrate - Industrial Magistrate D. Scaddan - 17/12/2020 ...........................................................................................  38 

INDUSTRIAL LAW – Small Claims Procedure under Fair Work Act 2009 (Cth) – Failing to pay ordinary wages – Failing to pay an 
amount in lieu of notice of termination of employment – Failing to pay untaken paid annual leave on termination of employment – 
Using accrued annual leave entitlements to pay ordinary wages without agreement – Contravention of terms of Electrical, Electronic 
and Communications Contracting Award 2010 (Cth) and Fair Work Act 2009 (Cth) - Kwok Fu Chan -v- Fire Protection Services 
(WA) Pty Ltd - M 40 of 2020 - Industrial Magistrate - Industrial Magistrate D. Scaddan - 17/12/2020 .....................................................  47 

INDUSTRIAL LAW – Review of Compliance Notice pursuant to s 717 of the Fair Work Act 2009 (Cth) – Alleged contravention of 
cl B.2.3 'Food and beverage attendant grade 3' of Restaurant Industry Award 2010 (Cth) – Award coverage – Award Classification – 
Whether an employee is an Award Free Manager - FWC Pty Ltd -v- Fair Work Inspector Belinda Maunder - M 198 of 2019 - 
Industrial Magistrate - Industrial Magistrate J. Hawkins - 5/03/2021 .........................................................................................................  127 

INDUSTRIAL LAW – Employee/Employer Relationship or Independent Contractor – Scope of Clerk (Commercial, Social and 
Professional Services) Award No. 14 of 1972 (WA) – Casual Employee vs Permanent Part-Time Employee – Annual Leave under 
Minimum Conditions of Employment Act 1993 (WA) – Payment in Lieu of Notice under s 759 of the Fair Work Act 2009 (Cth) - 
Gregory William Day -v- Robert Lindsay Severn - M 167 of 2018 - Industrial Magistrate - Industrial Magistrate J. Hawkins - 
12/02/2021 .................................................................................................................................................................................................  139 

INDUSTRIAL LAW – FAIR WORK – Assessment of pecuniary penalties for contraventions of Fair Work Act 2009 (Cth) - Alastair Enkel 
-v- We R Finance Pty Ltd (ACN 137 850 714) - M 85 of 2018 - Industrial Magistrate - Industrial Magistrate D. Scaddan - 26/03/2021 ..  230 

INDUSTRIAL LAW – Assessment of pecuniary penalties for contraventions of Fair Work Act 2009 (Cth) and Minimum Conditions of 
Employment Act 1993 (WA) – Assessment of pre judgment interest - Gregory William Day -v- Robert Lindsay Severn - M 167 of 
2018 - Industrial Magistrate - Industrial Magistrate J. Hawkins - 19/03/2021 ............................................................................................  236 

INDUSTRIAL LAW – Whether Employee resigned or terminated – Whether retraction of resignation – Permitted deductions upon 
resignation where failure to provide notice – Interpretation of cl 14.2 of the Timber Industry Award 2010 (Cth) and s 326(1)(a) and 
s 326(1)(b) of the Fair Work Act 2009 (Cth) - Mark Ryan -v- WA Pallets Pty Ltd - M 109 of 2020 - Industrial Magistrate - Industrial 
Magistrate J. Hawkins - 23/04/2021 ...........................................................................................................................................................  377 

 
PUBLIC SERVICE APPEAL BOARD 

Public Service Appeal Board – Interpretation of sections 81(1) and 82A(2) of the Public Sector Management Act 1994 (WA) – Power to 
take improvement action in the course of a disciplinary matter - Alessandra Granitto -v- DIRECTOR GENeral of the Department of 
Education - PSAB 23 of 2020 - Public Service Appeal Board - Commissioner T Emmanuel - 6/05/2021 .................................................  394 

Public Service Appeal Board – Redundancy – Section 94 decision – Appeal dismissed for want of jurisdiction - Michael Coe -v- 
Department of Education - PSAB 37 of 2020 - Public Service Appeal Board - Commissioner T Emmanuel - 20/05/2021 ........................  422 

 
PUBLIC SERVICE ARBITRATOR 

S 44 application – Public Sector Commissioner’s Instruction No 23: Conversion and appointment of fixed term contract and casual 
employees to permanency – Construction of Public Sector Commissioner’s Instruction – Employees engaged on a series of fixed term 
contracts - Whether employees are eligible for conversion to permanency - Civil Service Association of Western Australia 
Incorporated -v- The Director General, Department of Biodiversity, Conservation, and Attractions - PSACR 3 of 2020 and PSACR 4 
of 2020 - Public Service Arbitrator - Commissioner T Emmanuel - 13/01/2021 ........................................................................................  58 

Industrial Law (WA) - Application for declaration to end bargaining - Commission satisifed statutory requirements met - Declaration 
terminating bargaining period issued - Western Australian Police Union of Workers -v- Western Australia Police Force - PSAC 13 of 
2019 - Public Service Arbitrator - Senior Commissioner S J Kenner - 29/04/2020 ....................................................................................  289 

Industrial law (WA) - Application for registration of industrial agreement - Application for an order as to specified matters on which 
agreement has not been reached - Additional leave - Order issued - Western Australian Police Union of Workers -v- Commissioner of 
Police - P 5 of 2020 and PSAAG 8 of 2020 - Public Service Arbitrator - Senior Commissioner S J Kenner - 26/02/2021 .........................  293 

Industrial law WA - Speaking to the minutes - Principles applied - Western Australian Police Union of Workers -v- Commissioner of Police 
- P 5 of 2020 and PSAAG 8 of 2020 - Public Service Arbitrator - Senior Commissioner S J Kenner - 10/03/2021 ...................................  332 

 
COMMISSIONER 

Industrial law (WA) – Application pursuant to s 66 of the Industrial Relations Act 1979 (WA) – Alleged breach of Union rules – Complaint 
that Union did not observe objects of Union – Separate and distinct identities of State registered organisations and federal 
organisations with state branches – Application under Industrial Relations Act 1979 (WA) is against State registered organisation – 
Applicant covered under state branch of federal organisation – No jurisdiction for Commission to deal with claim – Application 
dismissed - Anne Lorna Best -v- The Australian Nursing Federation, Industrial Union of Workers Perth - PRES 5 of 2020 - Chief 
Commissioner P E Scott - 18/12/2020 ........................................................................................................................................................  71 

Review of Worksafe Western Australia Commissioner's decision - Review of Improvement Notice - Referrral to Tribunal made outside of 
prescribed time limit - Principles applied - Application dismissed - Denaya Nominees Pty Ltd -v- Worksafe Western Australia - OSHT 
12 of 2020 - Commissioner T B Walkington - 18/12/2020 .........................................................................................................................  78 

Application to set aside summons under s 33(2) of the Industrial Relations Act 1979 - Summons set aside - Order issued - Adrian Doyle -v- 
Roman Catholic Bishop of Bunbury - B 167 of 2019 - Commissioner T B Walkington - 9/03/2021 .........................................................  151 

Contractual benefits claim - Jurisdiction to deal with claim - Whether salary exceeds prescribed amount - Meaning of salary - Compulsory 
superannuation - Non-compulsory superannuation contributions - Salary exceeds prescribed amount - Damien Billi -v- Mackenzie 
Marine and Towage Pty ltd - B 37 of 2020 - Commissioner T B Walkington - 10/03/2021 .......................................................................  153 

Industrial Law (WA) - Application for denied contractual benefits - Applicant claims oral contract variation - Claim not made out - Warren 
Medcraft -v- Metlabs Australia Pty Ltd - B 94 of 2018 - Commissioner D J Matthews - 3/03/2021 ..........................................................  158 

Unfair dismissal – Jurisdiction – whether the WA Police Union is a trading corporation – Receiving membership fees is not a trading 
activity - Katrina Mason -v- Western Australian Police Union of Workers - U 2 of 2021 - Commissioner T Emmanuel - 30/03/2021......  263 

Industrial law (WA) - contractual benefits claim - claim for payment of remainder of contract period - alleged constructive dismissal - 
diminution of duties found to be within scope of employment contract - dismissed - Sean Craig -v- University of Western Australia - B 
93 of 2020 - Senior Commissioner S J Kenner - 1/04/2021 ........................................................................................................................  273 

Interim orders; Conciliation; s 44 Compulsory conference; Preconditions of the Commission to make orders considered; Operational 
decisions and industrial impacts - United Professional Firefighters Union of Western Australia -v- Department of Fire and Emergency 
Services;  Fire and Emergency Services Commissioner - C 25 of 2020 - Commissioner T B Walkington - 26/03/2021 ............................  281 

Public Service Appeal Board – Discovery – Documents not relevant to what is in issue – Documents not necessary for the fair disposal of 
the case - Michael John Millward -v- Chief Executive, North Metropolitan Health Service - PSAB 1 of 2021 - Commissioner T 
Emmanuel - 4/06/2021 ...............................................................................................................................................................................  414 
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By Authority: SUSAN BASTIAN, Registrar, Western Australian Industrial Relations Commission   

COMMISSIONER—continued 
Reviewable decision - demolition work - class 1 demolition licence - lawfully obtained experience - recent experience - safe and proper 

manner - properly supervise and manage - Eugene Malatynski -v- WorkSafe Western Australia Commissioner - OSHT 1 of 2020 - 
Commissioner T B Walkington - 11/06/2021 .............................................................................................................................................  426 

Improvement Notice - requirement for terms of notice to be certain and unambiguous - duties of a designer - obligation to provide written 
report to client - requirement to identify hazards and risks in written report - end product of design. - GHD Pty Limited -v- WorkSafe 
Western Australia Commissioner - OSHT 5 of 2019 - Commissioner T B Walkington - 14/05/2021 ........................................................  432 

Reviewable decision - restricted asbestos licence - lawfully obtained experience - safe and proper manner - properly supervise and manage - 
Mr Danny Rawlinson-Shelton -v- WorkSafe - OSHT 9 of 2019 - Commissioner T B Walkington - 20/05/2021 .......................................  442 

 


