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CUMULATIVE DIGEST

MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 101 PART 2, SUB PARTS 1 - 9.

Digest Headings

* Denotes New Heading

Industrial Appeal Court Public Service Appeal Board
Full Bench Public Service Arbitrator
Commission In Court Session Commissioner

Board of Reference Industrial Magistrate

Police Appeal

Page

Editor’s Note:  The Registrar wishes to advise that as from January 2004, the format of the “Cumulative Digest”
published at the back of the Western Australian Industrial Gazette has changed to incorporate
“Catchword Phrases”, please refer to the Notice at (83WAIG3937).

All documents within the above headings are in chronological order.

INDUSTRIAL APPEAL COURT

Industrial law - Employees - Long service leave - Portable long service leave benefit obligations of certain employers - Regime applicable
to employers of employees engaged in the ‘construction industry' as defined - Issue of statutory construction as to breadth of statutory
definition of ‘construction industry' - Industry partly defined by reference to employee activities performed ‘'on a site' - Issue as to
whether definition limited to work performed on a construction site or building site as commonly understood - 'site' not defined by Act
- Use of 'site' to differentiate activities as performed by same employees other than at another site such as at employer's premises -
Appeal Dismissed - Programmed Industrial Maintenance Pty Ltd -v- The Construction Industry Long Service Leave Payments Board -
IAC 5 of 2020 - Industrial Appeal Court - Buss J/Murphy J/Kenneth Martin J - 2/08/2021 ............cccoeieririnirininieiieeinensseeeee s 1457

FULL BENCH

Industrial Law (WA) — Appeal against decision of Industrial Magistrate imposing penalties for contravention of award — Relevant
principles applied — Awarding of costs — Appeal allowed — Decision of Industrial Magistrate set aside — New penalties imposed —
Costs orders made - Janine Marie Callan -v- Garth Douglas Smith - FBA 1 of 2021 - Full Bench - Chief Commissioner S J
Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel - 16/07/2021

Industrial law (WA) - Appeal against decision of the Industrial Magistrate - Jurisdiction of Full Bench to hear appeal - Commission not an
eligible State or Territory court to exercise jurisdiction under Fair Work Act 2009 (Cth) — Full Bench has no jurisdiction on an appeal
from a decision of the Industrial Magistrates Court exercising jurisdiction under the Fair Work Act 2009 (Cth) - Power of the Full
Bench to award costs - Whether appeal instituted frivolously or vexatiously - Whether appeal constituted a" very rare occasion” where
a costs order would be appropriate - Dismissed for want of jurisdiction - Costs awarded - Adrian Manescu -v- Baker Hughes Australia
Pty Limited ABN:20 004 762 050 - FBA 4 of 2021 - Full Bench - Chief Commissioner S J Kenner/Senior Commissioner R
Cosentino/Commissioner T B WalKiNGton = 29/10/2021 .........c.cuuiiiiieeeieieitiie ettt 1480

1155

COMMISSION IN COURT SESSION
State Wage order — Commission’s own motion — Minimum wage for employees under the Minimum Conditions of Employment Act 1993
— Award rates of wage — Award minimum wage — State wage principles - Commission's Own Motion -v- (Not applicable) - APPL 1 of
2021 - Commission in Court Session - Chief Commissioner S J Kenner/Commissioner T Emmanuel/Commissioner T B Walkington -
L7/0BI2021 ...ttt E AR E £ £ £ AR E b £ £ LA AR LA e R £ £ LR Eeh e bR LR R b e bR £ R bbb R Rt b et ettt bt 459

INDUSTRIAL MAGISTRATE

INDUSTRIAL LAW - Fair Work Act 2009 (Cth) — Application by the respondent for summary judgment or, in the alternative, strike out —

whether attempt to re-litigate matters - Adrian Manescu -v- Baker Hughes Australia Pty. Limited ABN:20 004 762 050 - M 152 of

2020 - Industrial Magistrate - Industrial Magistrate J. HAWKINS = 11/06/2021 ...........c.ceueuiiininririeieieieiesesesesiei e 491
INDUSTRIAL LAW - Fair Work Act 2009 (Cth) — Redundancy notice period — Summary judgment — Strike out applications — Jurisdiction

of Western Australian Industrial Magistrates Court for contravention of s 345 Fair Work Act 2009 (Cth) - David Smith -v- Edith

Cowan University - M 111 of 2020 - Industrial Magistrate - Industrial Magistrate J. Hawkins - 7/07/2021..........cccccoovvrnerineenecnnenns 529
Industrial law — Small claims procedure under the Fair Work Act 2009 (Cth) — Failure to pay untaken annual leave pursuant to s 90(2) of

the Fair Work Act 2009 (Cth) — Effect of rostered days off on entitlement to annual leave - Jakub Piotr Kurdziel -v- Polaris Metals Pty

Ltd - M 92 of 2020 - Industrial Magistrate - Industrial Magistrate J. Hawkins - 18/06/2021............ccccovirmiriniiineeieenee s 540
Industrial Law — Preliminary issue which affects jurisdiction — Identity of employer — company or natural person - Katherine Gilbert -v-

Jenbella Pty Ltd t/a Mayfair Property Services (ACN: 141 085 289) - M 87 of 2020 - Industrial Magistrate - Industrial Magistrate J.

HAWKINS = 17/06/2021 ..ot 548
INDUSTRIAL LAW - Assessment of pecuniary penalties for contravention of the Fair Work Act 2009 (Cth) — section 323 and s 90(2) of

the Fair Work Act 2009 (Cth) - Mark Ryan -v- WA Pallets Pty Ltd - M 109 of 2020 - Industrial Magistrate - Industrial Magistrate J.

HAWKINS = 23/06/2021 ..o 560
INDUSTRIAL LAW - Assessment of pecuniary penalties for contravention of the Fair Work Act 2009 (Cth) — section 45 of the Fair Work

Act 2009 (Cth) - Rylan Cairns -v- Statewide Security (WA) Pty Ltd - M 39 of 2021 - Industrial Magistrate - Industrial Magistrate J.

HAWKINS = 23/06/2021 ..ot 565
INDUSTRIAL LAW - Determination of preliminary issue — Alleged breach of enterprise agreement — Validity of enterprise agreement —

Approval of enterprise agreement by Fair Work Commission — Consequence of any invalidity on the application of Mid West Ports

Authority Maintenance & Marine Specialist Enterprise Agreement 2017 (Cth) to a particular class of employees — Jurisdiction of the

Industrial Magistrates Court — Requirement by an employer to pay an amount under a fair work instrument or the Fair Work Act 2009

(Cth) - Construction, Forestry, Maritime, Mining, and Energy Union -v- Mid West Port Authority - M 126 of 2020 - Industrial

Magistrate - Industrial Magistrate D. Scaddan - 13/08/2021 ...........ccuiueueuiiiirrieieieieie ettt b ettt ee e benenes 1169
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CUMULATIVE DIGEST—continued

INDUSTRIAL MAGISTRATE—continued
Industrial Law — Assessment of penalty for contravention of section 83E(1)(a) of the Industrial Relations Act 1979 (WA) - Brian
Ravenscroft, Department of Mines, Industry Regulation and Safety -v- Kuldeep Singh Jodha as Trustee for the Brar Family Trust t/as
Indian Garden Restaurant - M 64 of 2021 - Industrial Magistrate - Industrial Magistrate J. Hawkins - 29/10/2021 ..........c.ccccocevvviireinnnns
INDUSTRIAL LAW — Assessment of Penalty — contraventions of the Hairdressers Award 1989 (WA) and s 83(4)(a)(ii) of the Industrial
Relations Act 1979 (WA). - Hayley Louise Neville, Department of Mines, Industry Regulation and Safety -v- Wei Zhu trading as
Shining Quick Cutz - M 24 of 2021 - Industrial Magistrate - Industrial Magistrate J. Hawkins - 1/12/2021 ..........c.ccccoeeioininnniereeiinnens

PUBLIC SERVICE APPEAL BOARD
Industrial Law (WA) — Public Service Appeal Board — Jurisdiction —~Whether or not the appellant was a government officer — Appellant
found not to be a member of the respondent’s salaried staff — Appeal dismissed - Kathleen Margaret Fenton -v- WA Country Health
Service - SW - PSAB 10 of 2021 - Public Service Appeal Board - Senior Commissioner R Cosentino - 15/07/2021...........ccccecvvevrennnns
Industrial Law (WA) — Public Service Appeal Board — Jurisdiction —Meaning of “decision” — Whether decision “in relation to”
interpretation of PSMA provision — “conditions of service” — Appeal dismissed - Jeremy Cross -v- Economic Regulation Authority -
PSAB 17 of 2021 - Public Service Appeal Board - Senior Commissioner R Cosenting - 23/08/2021 ............oviveueveerininrnseieieeesenenes
Industrial Law (WA) — Public Service Appeal Board — Nature of Appeal to Public Service Appeal Board — Hearing de novo — Bias —
Discovery, production and inspection of documents — Confidential information, information redacted - Kathleen Irwin -v- Director
General, Department of Health - PSAB 6 of 2021 - Public Service Appeal Board - Senior Commissioner R Cosentino - 2/08/2021 ........
Industrial Relations Law (WA) - Application for recusal of Appeal Board member on the basis of apprehended bias by association -
Application considered - Necessary threshold of association not established - Application dismissed - Nicole Marie Staples -v-
PathWest Laboratory Medicine WA - PSAB 15 of 2019 - Public Service Appeal Board - Senior Commissioner R Cosentino -
20/12/20L9 ..o
Industrial Law (WA) — Public Service Appeal Board — Probationary employment — Fixed term contract — Reasonable training and support
provided — Decision to terminate probationary employment not harsh or unreasonable — Board does not have jurisdiction to award
compensation as a remedy — Unable to reinstate to a role under a contract that has ceased — Appeal dismissed - Jonathon (Joff")
Crabtree -v- Director General, Department of Education - PSAB 30 of 2020 - Public Service Appeal Board - Senior Commissioner R
C0SENLIND = 13/10/2021L ...ttt bbb bR R bbbt
Industrial Law (WA) — Public Service Appeal Board — Jurisdiction — Fixed-term contract — Commissioner’s Instruction No. 23 (CI 23) —
Decision not to offer permanency — Decision not to extend or renew fixed-term contract — Appeal lodged out of time — Whether or not
the appellant was a public service officer with standing to appeal a decision under s 801(1)(a) — Whether to grant an extension of time
within which to appeal — Decisions appealed are not matters within the Board's jurisdiction — Appeal dismissed - Rachel Way -v- Chief
Executive, East Metropolitan Health Service - PSAB 32 of 2020 - Public Service Appeal Board - Senior Commissioner R Cosentino -
2070972021 ...
Industrial Law (WA) — Public Service Appeal Board — Section 78 of the Public Sector Management Act 1994 (WA) — Misconduct findings
— Failure to attend medical appointment — Lawful direction to attend medical appointment — Refusal to sign consent form — Whether
request to attend was reasonable — Requirement to undergo assessment a lawful direction? — Findings of breach of discipline quashed —
Fitness for work — Dismissal decision adjusted — Appeal upheld - Trevor Walley -v- Director General, Department of Biodiversity,
Conservation and Attractions - PSAB 4 of 2020 - Public Service Appeal Board - Senior Commissioner R Cosentino - 9/11/2021...........
Application dismissed for want of prosecution - Explanation for the delay - Hardship to the appellant if the application is dismissed -
Prejudice to the respondent - Failure to appear - Jill Dixon -v- Lotterywest - PSAB 8 of 2021 - Public Service Appeal Board -
Commissioner T B WalKINGtON = 13/12/2021 ........c.cccuetieirieirieesieiese stttk stk b bbb bt e ekt ket b et b et b e

PUBLIC SERVICE ARBITRATOR
Public Service Arbitrator — Section 44 dispute — Estoppel — Authority to approve a payment above the industrial agreement — Estoppel can
operate beyond the life of a fixed term contract - Australian Medical Association (WA) Incorporated; Australian Medical Association
(WA) Incorporated -v- North Metropolitan Health Service; North Metropolitan Health Service - PSAC 17 of 2018 and PSACR 17 of
2018 - Public Service Arbitrator - Commissioner T Emmanuel - 6/10/2021 ...........ccocuoiririiieieiiiiiirseieieieee st
Section 44 decision — No order needed — Declaration has sufficiently dealt with the matter in dispute - Australian Medical Association
(WA) Incorporated -v- North Metropolitan Health Service - PSACR 17 of 2018 - Public Service Arbitrator - Commissioner T
EMMANUEL = 2971072021 .......cvuieitieieeeeet ettt bbbt bbb £ bbb £ bbb £ bbb bbbt
Industrial Law (WA) — Public Service Arbitrator — Application for reclassification — Statement of Principles applied — Whether there has
been a significant increase in work value — New duties — More responsibility — Increased autonomy — Increase in workload and an
increase in work value — Broadened duties are of a higher level — Flow on effect — Overall change in the nature of work — Increase in

the skill and responsibility — Changes and increases are significant so as to amount to an increase in work value warranting
reclassification — Application upheld - Janine Cooper -v- WACHS Midwest - PSA 12 of 2020 - Public Service Arbitrator - Senior
Commissioner R Cosentino - 5/10/2021

COMMISSIONER
Industrial law (WA) - Stay Application - Appeal instituted - Improvement Notice issued under the Occupational Safety and Health Act
1984 - Relevant principles applied - Dismissed - GHD Pty Limited -v- WorkSafe Western Australia Commissioner - PRES 1 of 2021 -
Chief Commissioner S J Kenner - 7/07/2021 ...........ccovriiiiiiiiiiiini i
Reviewable decision — registration as an assessor for high risk work licences — experience — extensive and recent — skills necessary to
access a person’s competency — experience obtained overseas — experience obtained in a training environment and an operational
environment — details and information that are verifiable. - Steven Rossi -v- Worksafe Western Australia Commission - OSHT 4 of
2020 - Commissioner T B WalKiNGton = 9/07/2021...........c.ceuiiiiieieieieieieet ettt bbbttt
Termination of Employment — Harsh, Oppressive and Unfair Dismissal — Summary Dismissal — Compensation — Loss and Injury - Annie
Derkacs -v- Tetyana Podkas trading as Phoenix Podiatry - U 152 of 2018 - Commissioner T B Walkington - 3/08/2021 .............cccccueu...
Denied contractual benefits — Jurisdiction — Salary cap — Site Uplift Allowance does not form part of salary - Ashley Stewart -v- UGL
Operations & Maintenance Pty Ltd - B 6 of 2021 - Commissioner T Emmanuel - 25/06/2021 .............ccueurueiiininnnniereieeesenessieneieieeen
Industrial Law (WA) — Unfair dismissal application — Jurisdiction to hear and determine application — Whether the Commission has
jurisdiction — Whether there was a dismissal — Fixed term contract — Effluxion of time — Application accepted out of time - Lynette
Haimona -v- WACHS - Fitzroy Crossing Health - U 117 of 2020 - Senior Commissioner R Cosentino - 9/07/2021............cccccevveeninenene.
Industrial Law - Termination of employment - Unfair dismissal - Compensation - Injury - Adjournment refused - Natasha Stephenson -v-
M.J Edwards t/as M.J Edwards & J.Pendarvis - U 27 of 2020 - Commissioner T B Walkington - 26/08/2021 .............ccccvurvrnreercrenennnn
Occupational Safety and Health Tribunal - Refusal to work - Entitlements - Remedy limited to pay or benefit - Leave to discontinue or
withdraw granted - Application to dismiss for want of prosecution - Melissa Anne Rasmussen -v- Department of Education - OSHT 2
of 2020 - Commissioner T B WalKington - 1/09/2021L..........c.couviiieiiieiiieieieieisiee sttt sttt
Industrial Law (WA) - Termination of employment - Unfair dismissal application - Whether Commission has jurisdiction - Respondent is a
trading corporation - No jurisdiction to hear and determine application - Crystal Brookes -v- Krazy Price - U 111 of 2020 -
Commissioner D J Matthews - 20/08/2021..........c.couiiiiirieieieiiiieet ettt
Termination of employment - Settlement agreement reached - Application compromised - Whether application should be dismissed - Jamee
Carey -v- Shire of Halls Creek - U 68 of 2020 - Commissioner T B Walkington - 16/09/2021...........ccccoverirerireiniiinieessesisesieesenens
Benefit under a contract — Contractual benefit claim — Terms of contract — Policies implied into terms of contract — Industrial or enterprise
agreement implied into terms of contract - Adrian Doyle -v- Roman Catholic Bishop of Bunbury - B 167 of 2019 - Commissioner T B
Walkington - 5/11/2021...
Industrial Law (WA) - Termma ion of employment - ars , oppressive or unfair dismissal claim - Whether Commission has jurisdiction -
Tr7d|r/1g activities of respondent - Hsiao-Hua (Xanthe) Hsu -v- Fraser Suites Perth - U 16 of 2021 - Commissioner T B Walkington -
L7109/2021 ...t

Page

1364

1489

585
1213

1225

1268

1401

1413

1419

1560

1307

1385

1435

569

594
1181
1190

1196
1252

1278

1301
1303

1374

1380



1574 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 101 W.AL.G.

CUMULATIVE DIGEST—continued

COMMISSIONER—continued
Unfair dismissal — Conflict of interest disclosure — Dishonesty -Honest and genuine belief, based on reasonable grounds, that misconduct
occurred — Counselling would not be an appropriate outcome — Dismissal was not disproportionate - Aaron Ryan -v- The Minister for
Corrective Services - U 4 of 2021 - Commissioner T Emmanuel - 19/11/2021 ..........cccouriiieiiiiiniseeesee s
Unfair dismissal — Applicant was a casual employee — Applicant was dismissed — Dismissal was not unfair - Glenn Wallis -v- The JS
Morley Family Trust & The Sermor Family Trust - U 55 of 2021 - Commissioner T Emmanuel - 7/12/2021 ...........ccccoorvniecnicnenenenn,
Termination of employment — Harsh, oppressive and unfair dismissal — Application referred outside of 28 day limit — Relevant principles
applied — Commission satisfied applying principles that discretion should not be exercised — Acceptance of referral out of time not
granted - Jodie Palmer -v- Parkinson's Western Australia Inc. - U 87 of 2020 - Commissioner T B Walkington - 1/12/2021....................
Industrial Law (WA) — Unfair dismissal — Termination of employment — Casual employment — Whether applicant resigned or was
dismissed — Abandonment of employment — Failure to attend at work — Application accepted out of time — Dismissal harsh, oppressive
and unfair — Compensation for injury and loss of wages - Yan Li -v- XU HONG BIN - U 64 of 2021 - Senior Commissioner R
COSENTING = 12/11/2021 ...ttt bbb bbb bbb £ bbb E e bbb bttt bbbt

POLICE APPEAL
Industrial law (WA) - Removal of police officer - Loss of confidence by Commissioner of Police - Application to tender new evidence and
amend grounds of appeal — Relevant principles applied - Daren Lee -v- West Australian Police Force - APPL 7 of 2021 - Police
Appeal - Chief Commissioner S J Kenner/Commissioner T Emmanuel/Senior Commissioner R Cosentino - 27/08/2021 .......................
Industrial law (WA) - Application for adjournment of appeal listed for hearing - Relevant principles applied - Adjournment granted -
Rebecca Woods -v- Commissioner of Police - APPL 16 of 2021 - Police Appeal - Chief Commissioner S J Kenner/Senior
Commissioner R Cosentino/Commissioner T EMmAnUel = 25/11/2021...........cuouiueueieiiiriniiiieieeeieeese et

Page

1499
1517

1527

1535

1294

1497

By Authority: SUSAN BASTIAN, Registrar, Western Australian Industrial Relations Commission
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