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FULL BENCH—Appeals against decision of Commission— 

2022 WAIRC 00013 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AARON RYAN 
APPELLANT 

-and- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T B WALKINGTON 

DATE THURSDAY, 13 JANUARY 2022 
FILE NO/S FBA 11 OF 2021 
CITATION NO. 2022 WAIRC 00013 
 

Result Appeal discontinued 
Appearances (by correspondence) 
Appellant In person 
Respondent No appearance 
 

Order 
Whereas the appellant sought and was granted leave to discontinue the appeal, the Full Bench, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, hereby orders — 

THAT the appeal be and is hereby discontinued. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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2021 WAIRC 00560 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HSIAO-HUA (XANTHE) HSU 
APPELLANT 

-and- 
FRASER SUITES PERTH 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE MONDAY, 1 NOVEMBER 2021 
FILE NO/S FBA 6 OF 2021 
CITATION NO. 2021 WAIRC 00560 
 

Result Order issued 
 

Order 
The Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

1. THAT: 
(a) a copy of the stamped Notice of Appeal filed on 8 October 2021; and 
(b) a copy of the stamped Applicant’s Submission in Support of the Applicant’s Case that it is within 

jurisdiction filed on 31 May 2021; 
be and are hereby substituted for the corresponding documents in the Appeal Book in the herein appeal filed on 
22 October 2021. 

2. THAT: 
(a) a stamped copy of the Affidavit of Alexis Marion Hvalgaard filed on 17 May 2021; and 
(b) a stamped copy of the Form 1A – Multipurpose Form received by the Registry on 26 October 2021; 
be and are hereby taken to be incorporated into the Appeal Book in the herein appeal filed on 22 October 2021. 

 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2021 WAIRC 00659 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 16/2021 GIVEN ON 17 SEPTEMBER 

2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2021 WAIRC 00659 
CORAM : CHIEF COMMISSIONER S J KENNER 

 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 

HEARD : WEDNESDAY, 15 DECEMBER 2021 
DELIVERED : THURSDAY, 23 DECEMBER 2021 
FILE NO. : FBA 6 OF 2021 
BETWEEN : HSIAO-HUA (XANTHE) HSU 

Appellant 
AND 
FRASER SUITES PERTH 
Respondent 
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ON APPEAL FROM: 
Jurisdiction : Western Australian Industrial Relations Commission 
Coram : Commissioner T Walkington 
Citation : 2021 WAIRC 00511 
File No : U 16 of 2021 
 

Catchwords : Industrial Law (WA) – Unfair dismissal – Appeal against decision to dismiss for want of 
jurisdiction – No error in dismissing application – s 109 Commonwealth Constitution – 
Inconsistency between Fair Work Act 2009 (Cth) and Industrial Relations Act 1979 (WA) 

Legislation : Commonwealth Constitution s 13, s 51(xx), s 51(xxxvii), s 109 
Fair Work Act 2009 (Cth) s 383, s 12, s 14, s 14(1)(a), s 26, s 26(1), s 27, s 27(1)(d), s 27(2), 
s 27(2)(c), s 27(2)(o) 
Industrial Relations Act 1979 (WA) s 23(h), s 23A, s 29(b)(i), s 29(1)(b)(ii), s 49(4) 
Occupational Safety and Health Act 1984 (WA) 
Workplace Relations Act 1996 (Cth) s 16, s 16(1), s 16(1)(a), s 16(2), s 16(3) 

Result : Appeal dismissed 
Representation: 
Counsel: 
Appellant : Mr C Narayanan as agent 
Respondent : Ms M Brown of counsel 
Solicitors: 
Respondent : Pragma Lawyers 
 

Case(s) referred to in reasons: 
Dickson v The Queen [2010] HCA 30; (2010) 241 CLR 491 
Stylianou v Country Realty Pty Ltd as trustee for The Marcelli Family [2010] WAIRC 01074; (2010) 91 WAIG 2029  
McLennan v McCallum [2010] WASCA 45 
Momcilovic v The Queen [2011] HCA 34; (2011) 280 ALR 22 
New South Wales v Commonwealth [2006] HCA 52; (2006) 229 CLR 1 
Saldanha v Fujitsu Australia Pty Ltd [2008] WAIRC 01732; (2008) 89 WAIG 76 
Shire of Ravensthorpe v John Patrick Galea [2009] WAIRC 01149; (2009) 89 WAIG 2283 
Triantopoulos v Shell Company of Australia Ltd [2011] WAIRC 00004; (2011) 91 WAIG 67 
Tristar Steering and Suspension Ltd v Industrial Relations Commission of New South Wales [2007] FCAFC 50; (2007) 158 FCR 
104 
Wenn v Attorney-General (Vic) [1948] HCA 13; (1948) 77 CLR 84 

Reasons for Decision 
THE FULL BENCH: 
1 The appellant, Ms Hsu, worked for the respondent, Frasers Perth, for slightly over six weeks as a full-time Guest Service 

Agent. She resigned from that employment on 23 January 2021. She alleges that she was constructively dismissed as her 
resignation was induced by bullying towards her by her co-workers. 

2 Ms Hsu commenced an unfair dismissal application in the Commission. It was common ground and uncontroversial that 
Frasers Perth was a constitutional corporation and a national system employer. However, Ms Hsu was unable to pursue an 
unfair dismissal claim under the Fair Work Act 2009 (Cth) because she had not served the six-month minimum employment 
period stipulated in s 383 of the FW Act and therefore was not protected from unfair dismissal under the provisions of the 
FW Act. 

3 Exclusion from unfair dismissal claims based on a minimum employment period is not part of the unfair dismissal regime 
under the Industrial Relations Act 1979 (WA). 

4 It is for that reason that Ms Hsu pursued her claim in the Commission. 
5 Frasers Perth objected to Ms Hsu’s unfair dismissal application on the basis that it was a national system employer and 

therefore the FW Act ousted the Commission’s jurisdiction. 
6 In a decision delivered on 17 September 2021, Walkington C upheld Frasers Perth objection and dismissed Ms Hsu’s unfair 

dismissal application for want of jurisdiction. 
7 Ms Hsu appeals from Walkington C’s decision on two grounds. The first ground alleges that Walkington C addressed the 

wrong questions in considering the jurisdictional issue. The second ground alleges error on the part of the learned 
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Commissioner in finding inconsistency for the purposes of s 109 of the Commonwealth Constitution between the FW Act and 
the IR Act. 

8 It is now generally regarded as settled that the Commission has no jurisdiction to determine unfair dismissal claims by 
employees of constitutional corporations. However, given the grounds of appeal raised, the Full Bench is required in this 
appeal to determine whether the FW Act operates to exclude the Commission’s jurisdiction in Ms Hsu’s claim. This involves 
consideration of whether there is inconsistency for the purposes of s 109 of the Commonwealth Constitution between the 
IR Act and the FW Act and requires consideration of which provisions of the FW Act create inconsistency. 

9 For the reasons which follow, we conclude that the learned Commissioner was correct to find the Commission had no 
jurisdiction to determine Ms Hsu’s claim and was correct to dismiss it. The appeal accordingly should be dismissed. 

The reasons for decision 
10 After setting out the factual background to Ms Hsu’s application, at [4] of the decision at first instance, the learned 

Commissioner articulated the following two questions to be decided: 
(a) Whether the requirement to be employed for a minimum period in the FW Act operates to enable an application 

to the Commission; and if it does not 
(b) Whether Ms Hsu’s employer, Frasers Perth is a trading corporation and a national system employer. 

11 The learned Commissioner then set out the legal principles and relevant legislation. The Commission set out the text of s 109 
of the Commonwealth Constitution which concerns inconsistency between a State law and a law of the Commonwealth, and of 
s 26 of the FW Act. She outlined the three recognised categories of inconsistency for the purpose of s 109 at [7]: 

The High Court has established that where there is an inconsistency in legislations of the Commonwealth and State, the 
Commonwealth law prevails where: 

(a) It is impossible to obey both laws in R v Brisbane Licensing Court: Ex parte Daniell (1920) 28 CLR 
23. 

(b) One law purports to confer a legal right, privilege or entitlement that the other law purports to take 
away or diminish in Colvin v Bradley Brothers Pty Ltd (1943) 68 CLR 151. 

(c) The Commonwealth law evinces a legislative intention to ‘cover the field’ and a State law also 
operates in that same field in Dickson v The Queen (2010) 241 CLR 491, 502. 

12 The learned Commissioner, at [9] - [12] went on to observe: 
The language of the FW Act falls into the third category established by the High Court and is a Commonwealth law that 
evinces a legislative intention to ‘cover the field’ and prevails over a State law that also operates in that same field. 
Section 14(1)(a) of the FW Act defines a national system employer as a constitutional corporation so far as it employs or 
usually employs an individual and s 13 of the FW Act defines a national system employee as an individual employed by a 
national system employer. Section 12 of the FW Act refers to paragraph 51(xx) of the Constitution which defines 
constitutional corporations as corporations which are trading, or financial corporations formed within the limits of the 
Commonwealth. 
The Western Australian Industrial Appeal Court established in Aboriginal Legal Service of Western Australia (Inc) v 
Lawrence (No 2) [2008] WASCA 254; (2008) 89 WAIG 243 (Lawrence) that in respect of constitutional corporation 
employers and those they employ, the IR Act is inconsistent and the FW Act prevails.  
Furthermore in Lawrence, the Industrial Appeal Court set out the principles to be applied by the Commission when 
considering whether an entity is a trading corporation [68]:… 

13 The learned Commissioner noted Ms Hsu’s contention that there is a gap in the FW Act because of the minimum period of 
employment, so that employees with less than the minimum period of employment can access relief through State laws. The 
Commission rejected this contention. In doing so, she stated at [14] - [15]: 

This contention is not accepted. The FW Act expressly requires that an employee has completed a minimum of six 
months employment. It is a pre-condition to qualify for the protection from unfair dismissal. The IR Act does not 
prescribe this requirement. The provisions of the Commonwealth law and the provisions of the State law are different and 
inconsistent. The Commonwealth law is not absent and there is an inconsistency. The FW Act prevails over the State IR 
Act for national system employers and employees. 
Section 26 of the FW Act operates to apply to all national system employees and national system employers and excludes 
the provisions of the IR Act. 

14 The learned Commissioner then went on to consider the question of whether the respondent was a trading corporation, 
concluding that it was on the basis of the evidence of Frasers Perth’s general manager, attaching an annual financial report and 
describing the activities of Frasers Perth as being the offering of accommodation, conference, food and drink and event 
management services, a restaurant and a bar, for commercial purposes and for the purpose of profit.  

15 No challenge is made in this appeal to the learned Commissioner’s findings that Frasers Perth is a trading corporation and is 
therefore a national system employer for the purposes of ss 14 and 26 of the FW Act. 

The grounds of appeal 
16 Ms Hsu’s husband acted as her agent in these proceedings. She is not legally represented. The grounds of appeal therefore 

reflect the fact that they have been drafted by a layperson and do not conform with the way grounds of appeal are more 
traditionally expressed when drafted by lawyers. Nevertheless, it is possible to discern two grounds of appeal, being: 
(a) that the learned Commissioner, by posing the questions she did, took into consideration irrelevant considerations and 

failed to take into consideration relevant considerations in determining the question of jurisdiction; and 
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(b) that the learned Commissioner erred in law in her application of the test of inconsistency for the purpose of s 109 of 
the Commonwealth Constitution. 

17 Ms Hsu’s submissions filed prior to the appeal raise additional points about the general injustice and unfairness of leaving 
employees who have resigned because they were bullied without a remedy. These submissions do not form or inform any 
grounds of appeal. The appeal cannot be decided based on a general sense of what is or is not fair. The Full Bench must apply 
the law as made by the Parliament and as contained in the Commonwealth Constitution. 

18  Ms Hsu’s arguments on the appeal overlapped and reflected the arguments she made at the first instance hearing, which was 
essentially that she was not protected from unfair dismissal by the FW Act because she had not served the minimum 
employment period set out in s 383 of the FW Act. However, no such qualifying period applies for unfair dismissal claims 
under the IR Act and therefore she would ordinarily be entitled to seek redress under the IR Act. As Western Australia has not 
referred its industrial relations powers to the Commonwealth, the IR Act is only excluded by the FW Act if there is 
inconsistency for the purposes of s 109 of the Commonwealth Constitution and then only to the extent of the inconsistency. 
Because the FW Act does not contain provisions enabling redress in Ms Hsu’s case, but the IR Act does, there is no 
inconsistency, and the IR Act can apply and have effect harmoniously with the FW Act. 

19 Ms Hsu sought to raise a new argument on appeal, which she had not raised in the matter at first instance and did not form part 
of the grounds of appeal. The new argument was that ss 27(1)(d) and 27(2)(c) of the FW Act in conjunction with the 
obligations under the Occupational Safety and Health Act 1984 (WA) to maintain safe workplaces show that Parliament would 
not have intended that national system employers be treated with impunity in relation to employees who were driven into 
resigning by workplace bullying. 

20 Leaving to one side whether Ms Hsu can raise a new matter on appeal, which ability is restricted by s 49(4) of the IR Act and in 
accordance with the principles set out in McLennan v McCallum [2010] WASCA 45 [80] - [88], these matters cannot advance 
the grounds of appeal in any event. Ms Hsu’s claim was not made under the OSH Act. Her claim did not invoke the 
Commission’s jurisdiction under the OSH Act. Rather, her application to the Commission sought a remedy under ss 23(h), 23A 
and 29(b)(i) of the IR Act. The submission simply has no logical place within the grounds of appeal nor Ms Hsu’s claim more 
generally. 

21 Neither Ms Hsu, nor her agent, attended at the hearing of the appeal. Prior to the hearing her agent advised the Commission 
that he would not be in attendance and acknowledged that the appeal hearing would proceed in his and Ms Hsu’s absence. He 
advised that Ms Hsu would be relying upon her written submissions and materials filed in advance of the hearing in addition to 
a “Final Written Submission” provided on the day of the appeal hearing. The Final Written Submission was received without 
objection from Frasers Perth. 

Ground 1: What was the learned Commissioner required to decide and what was decided? 
22 Ms Hsu submits that the two questions the learned Commissioner posed at [4] of the reasons for decision at first instance “had 

never been in contention between the parties and were for all intents and purposes common ground”. 
23 Ms Hsu further submits that the correct questions the learned Commissioner should have asked herself were: 

i. Has the Parliament of Western Australia referred its industrial relations power to the Parliament of the 
Commonwealth under s 51 (xxxvii) of the Constitution, and if so, what evidences the claim? 

ii. What is the extent of the inconsistency (if any) between the relevant provision/s of the FW Act and the IR Act? 
iii. Do the FW Act and the IR Act respectively contain adequate protection provisions (including employment 

reinstatement in suitable situations) for employees who are bullied in the workplace resulting in constructive 
unfair dismissal? 

iv. Do the FW Act and the IR Act respectively contain adequate protection provisions for employees during the 
first 6 months of their employment? 

24 It could be said that the way the learned Commissioner articulated the first question to be determined at [4] did not expressly 
reveal each issue or step in the analysis of the jurisdictional question. However, reading the question in the context of the 
reasons as a whole, it is apparent that: 
(a) The way the learned Commissioner formulated the question appears to be the result of her attempt to capture the 

“essence” of Ms Hsu’s arguments in relation to the jurisdictional issues; 
(b) It does fairly capture the essence of Ms Hsu’s arguments; and 
(c) The learned Commissioner proceeded to consider the correct questions and steps in the reasoning that follows, 

ultimately correctly answering the question by concluding at [15]: 
Section 26 of the FW Act operates to apply to all national system employees and national system employers and 
excludes the provisions of the IR Act. 

25 If there is a misunderstanding of the issues for determination embedded in the learned Commissioner’s formulation of the first 
question, in our view it reflects the misperception which Ms Hsu had in relation to the application of s 109 of the 
Commonwealth Constitution and the test of inconsistency. Fundamentally, Ms Hsu was under a misapprehension that the gap 
created by the FW Act’s exclusion from unfair dismissal claims of employees who had not served the minimum employment 
period was a lynchpin or touchstone for determining whether there was inconsistency under s 109. In this, she was mistaken. 
Accordingly, the questions that she poses as the “correct” questions, also unravel and are not correct. 

26 Ms Hsu’s first proposed question is whether the Parliament of Western Australia referred its industrial relations power to the 
Parliament of the Commonwealth under s 51 (xxxvii) of the Commonwealth Constitution. The correct and uncontroversial 
answer to that question is “no”. It is only because the answer is “no” that the question of inconsistency under s 109 of the 
Commonwealth Constitution arises. The learned Commissioner implicitly finds so by proceeding in the reasons for decision to 
consider s 109 inconsistency. 
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27 Ms Hsu correctly identifies the next question, following from the fact that there has not been a referral of industrial relations 
powers, to be “What is the extent of the inconsistency (if any) between the relevant provision/s of the FW Act and the IR Act?” 
As alluded to above, the Commission ultimately answered this question by reference to s 26 of the FW Act. 

28 However, when Ms Hsu poses the questions “Do the FW Act and the IR Act respectively contain adequate protection 
provisions (including employment reinstatement in suitable situations) for employees who are bullied in the workplace 
resulting in constructive unfair dismissal?” and “Do the FW Act and the IR Act respectively contain adequate protection 
provisions for employees during the first 6 months of their employment?” she is overlooking the source of inconsistency, 
which is s 26 of the FW Act, as set out under ground 2 below. 

29 As for the second question, whether Frasers Perth was a trading corporation and a national system employer, because the 
Commission was considering the question of its own jurisdiction to determine Ms Hsu’s claim, that one or other issues were 
common ground between the parties does not absolve the Commission from itself asking the question and being satisfied of the 
relevant jurisdictional fact. In the decision of the Full Bench of the Commission in Shire of Ravensthorpe v John Patrick 
Galea [2009] WAIRC 01149; (2009) 89 WAIG 2283, Smith SC, as she then was, said at [188] - [191]: 

By operation of s 109 of the Constitution this Commission does not have jurisdiction to hear and determine claims for 
unfair dismissal where the employee in question is employed by a constitutional corporation. The Commission must have 
material before it from which it can be legitimate to draw a conclusion as to whether it has jurisdiction to hear and 
determine a claim. No question of jurisdiction can be conceded at first instance or conferred on a court or tribunal when it 
does not have it: SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 1760. 
Whether the onus of proof arises and whether it lies on a party in a matter where an issue arises whether an employer is a 
constitutional corporation was recently considered by the Full Bench in Guest v Kimberley Land Council [2009] WAIRC 
00668; (2009) WAIG 2063. Acting President Ritter (with whom Scott and Mayman CC agreed) held that the question of 
whether an aboriginal land corporation is a constitutional corporation did not involve an onus of proof but is a factual 
enquiry in which it is the first duty of a statutory court or tribunal to decide whether it has jurisdiction [71], [75 - 82]. As 
Brennan J in Gerhardy v Brown (1985) 159 CLR 70 said: 

When a court, in ascertaining the validity or scope of a law, considers matters of fact, it is not bound to reach its 
decision in the same way as it does when it tries an issue of fact between the parties. The validity and scope of a 
law cannot be made to depend on the course of private litigation. The legislative will is not surrendered into the 
hands of the litigants. When the validity of a State law is attacked under s 109 of the Constitution and the scope 
of the Commonwealth law with which it is thought to be inconsistent depends on matters of fact (which I shall 
call the statutory facts) the function of a court is analogous to its function in determining the constitutional 
validity of a law whose validity depends on matters of fact (141 - 142). 

30 Thus, while it does appear from the parties’ respective submissions at first instance that there was no controversy as between 
them that Frasers Perth was a trading corporation, this did not remove the requirement for the learned Commissioner to decide 
that issue for herself on the facts before her. It was entirely proper for this second question to be posed, and answered, by the 
learned Commissioner. 

31 Of course, because the ultimate finding on this question, that Frasers Perth is a trading corporation and a national system 
employer, was conceded by Ms Hsu, this ground of appeal could have no bearing on the outcome of Ms Hsu’s appeal in any 
event. 

32 We would therefore dismiss ground 1 of the appeal. 
Ground 2: Did the learned Commissioner err in law in the application of the test of inconsistency? 
33 Ms Hsu submits that the learned Commissioner erred in her interpretation of s 109 of the Commonwealth Constitution and its 

application to the IR Act and the FW Act. She submits the learned Commissioner: 
… 
…failed to understand let alone correctly interpret and apply the words “to the extent of the inconsistency” in the section 
to the different and contrasting factual scenarios to which both Acts expressly or impliedly referred and applied, and in so 
doing, she failed to legally distinguish between the two. 

Particulars 
i. The IR Act, inter alia, includes provisions for providing express/implied protection (including employment 

reinstatement in suitable situations) to persons suffering from constructive unfair dismissals that arise out of 
harmful bullying in the workplace. 

ii. The FW Act does not provide for such protection and therefore to that extent, there is no inconsistency and 
therefore there can be no invalidation under s 109 of those provisions of the IR Act providing such protection. 

iii. Furthermore, to force an invalidation of the relevant State law through the operation of s 109 would clearly 
render workers who are bullied to the point they are compelled to self-terminate their employment vulnerable 
and susceptible to serious abuse by their fellow employees and their employers. Clearly, producing such 
injustice could never have been the intention of the framers of the Constitution or the Federal and State 
Parliaments when they made the respective provisions. 

iv. The IR Act, inter alia, includes provisions for providing express/implied protection to persons suffering from 
unfair dismissals even where they have been employed for less than 6 months. 

v. The FW Act does not provide for such protection but in fact only protects employees from unfair dismissal if 
they have “completed a period of employment” of at least 6 months or more. And therefore to that extent of 
employment of less than 6 months, there is no inconsistency and therefore there can be no invalidation under 
s 109 of those provisions of the IR Act providing such protection. 
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vi. Again, to force an invalidation of the relevant State law through the operation of s 109 would clearly render 
workers who are employed for less than 6 months clearly vulnerable and susceptible to serious abuse by their 
employers. And again, producing such injustice could never have been the intention of the framers of the 
Constitution or the Federal and State Parliaments when they made the respective provisions. 

… 
34 Section 109 of the Commonwealth Constitution provides: 

When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail, and the former shall, to the 
extent of the inconsistency, be invalid. 

35 Ms Hsu’s submission is, in essence, that the fact that the FW Act does not provide her, and employees who have not served the 
minimum employment period, with a remedy for unfair dismissal, but the IR Act does, means that the two statutes are not 
inconsistent. She submits that the FW Act and the IR Act are not “on all fours” with each other and accordingly, the FW Act 
does not totally cover the field and create inconsistency. If not inconsistent, the IR Act operates and applies. The Commission 
has jurisdiction. 

36 The problem with Ms Hsu’s arguments is it focuses on s 109 of the Commonwealth Constitution without any regard to the 
express terms of the FW Act. 

37 There can be no question that the scope of the IR Act’s application has been radically restricted by the FW Act. That is because 
s 26 of the FW Act says that it is intended to apply to the exclusion of all State and Territory laws insofar as they would 
otherwise apply to corporations which fall within the meaning of s 51(xx) of the Commonwealth Constitution. Section 26(1) of 
the FW Act is in clear terms. It provides: 

(1) This Act is intended to apply to the exclusion of all State or Territory industrial laws so far as they would 
otherwise apply in relation to a national system employee or a national system employer. 

(2) A State or Territory industrial law is: 
(a) a general State industrial law; or 
(b) an Act of a State or Territory that applies to employment generally and has one or more of the 

following as its main purpose or one or more of its main purposes: 
(i) regulating workplace relations (including industrial matters, industrial activity, collective 

bargaining, industrial disputes and industrial action); 
(ii) providing for the establishment or enforcement of terms and conditions of employment; 
(iii) providing for the making and enforcement of agreements (including individual agreements 

and collective agreements), and other industrial instruments or orders, determining terms 
and conditions of employment; 

(iv) prohibiting conduct relating to a person’s membership or non-membership of an industrial 
association; 

(v) providing for rights and remedies connected with the termination of employment; 
(vi) providing for rights and remedies connected with conduct that adversely affects an 

employee in his or her employment; or 
(c) a law of a State or Territory that applies to employment generally and deals with leave (other than 

long service leave or leave for victims of crime); or 
(d) a law of a State or Territory providing for a court or tribunal constituted by a law of the State or 

Territory to make an order in relation to equal remuneration for work of equal or comparable value; or 
(e) a law of a State or Territory providing for the variation or setting aside of rights and obligations 

arising under a contract of employment, or another arrangement for employment, that a court or 
tribunal finds is unfair; or 

(f) a law of a State or Territory that entitles a representative of a trade union to enter premises; or 
(g) an instrument made under a law described in paragraph (a), (b), (c), (d), (e) or (f), so far as the 

instrument is of a legislative character; or 
(h) either of the following: 

(i) a law that is a law of a State or Territory; 
(ii) an instrument of a legislative character made under such a law; 
that is prescribed by the regulations. 

(3) Each of the following is a general State industrial law: 
(a) the Industrial Relations Act 1996 of New South Wales; 
(b) the Industrial Relations Act 1999 of Queensland; 
(c) the Industrial Relations Act 1979 of Western Australia; 
(d) the Fair Work Act 1994 of South Australia; 
(e) the Industrial Relations Act 1984 of Tasmania. 

(4) A law or an Act of a State or Territory applies to employment generally if it applies (subject to constitutional 
limitations) to: 
(a) all employers and employees in the State or Territory; or 
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(b) all employers and employees in the State or Territory except those identified (by reference to a class 
or otherwise) by a law of the State or Territory. 

For this purpose, it does not matter whether or not the law also applies to other persons, or whether or not an 
exercise of a power under the law affects all the persons to whom the law applies. 

38 As the learned Commissioner correctly stated, one approach to the question of whether a Commonwealth law is inconsistent 
with a State law for the purpose of s 109 is to assess whether the terms, nature or subject matter of the Commonwealth law 
evinces an intention that it “covers the field”, that is, that it completely, exhaustively and exclusively states the law governing 
the particular matter: Dickson v The Queen [2010] HCA 30; (2010) 241 CLR 491 at [14] and Momcilovic v The Queen 
[2011] HCA 34 (2011); (2011) 280 ALR 22 at [244]. 

39 It is s 26 of the FW Act which establishes the field against which the s 109 inconsistency is assessed. Section 26 is in terms 
which indicate that the FW Act is intended to “cover the field” of industrial relations concerning national system employers and 
national system employees, subject only to limited exceptions. 

40 The limited exceptions are set out in s 27: 
(1A) Section 26 does not apply to any of the following laws: 

(a) the Anti-Discrimination Act 1977 of New South Wales; 
(b) the Equal Opportunity Act 2010 of Victoria; 
(c) the Anti-Discrimination Act 1991 of Queensland; 
(d) the Equal Opportunity Act 1984 of Western Australia; 
(e) the Equal Opportunity Act 1984 of South Australia; 
(f) the Anti-Discrimination Act 1998 of Tasmania; 
(g) the Discrimination Act 1991 of the Australian Capital Territory; 
(h) the Anti-Discrimination Act of the Northern Territory. 

(1)  Section 26 does not apply to a law of a State or Territory so far as: 
(b) the law is prescribed by the regulations as a law to which section 26 does not apply; or 
(c) the law deals with any non-excluded matters; or 
(d) the law deals with rights or remedies incidental to: 

(i) any law referred to in subsection (1A); or 
(ii) any matter dealt with by a law to which paragraph (b) applies; or 
(iii) any non-excluded matters. 

Note: Examples of incidental matters covered by paragraph (d) are entry to premises for a purpose 
connected with workers compensation, occupational health and safety or outworkers. 

(2)  The non-excluded matters are as follows: 
(a) superannuation; 
(b) workers compensation; 
(c) occupational health and safety; 
(d) matters relating to outworkers (within the ordinary meaning of the term); 
(e) child labour; 
(f) training arrangements, except in relation to terms and conditions of employment to the extent that those 

terms and conditions are provided for by the National Employment Standards or may be included in 
a modern award; 

(g) long service leave, except in relation to an employee who is entitled under Division 9 of Part 2-2 to long 
service leave; 

(h) leave for victims of crime; 
(i) attendance for service on a jury, or for emergency service duties; 
Note: See also section 112 for employee entitlements in relation to engaging in eligible community service 

activities. 
(j) declaration, prescription or substitution of public holidays, except in relation to the rights and 

obligations of an employee or employer in relation to public holidays; 
(k) the following matters relating to provision of essential services or to situations of emergency: 

(i) directions to perform work (including to perform work at a particular time or place, or in a 
particular way); 

(ii) directions not to perform work (including not to perform work at a particular time or place, 
or in a particular way); 
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(l) regulation of any of the following: 
(i) employee associations; 
(ii) employer associations; 
(iii) members of employee associations or of employer associations; 

(m) workplace surveillance; 
(n) business trading hours; 
(o) claims for enforcement of contracts of employment, except so far as the law in question provides for a 

matter to which paragraph 26(2)(e) applies; 
(p) any other matters prescribed by the regulations. 

41 Section 26(1) is relevantly in substantively the same terms as s 16(1) of the FW Act’s predecessor legislation, the Workplace 
Relations Act 1996 (Cth). Section 16(1) was also expressed to exclude the application of State industrial laws as they would 
otherwise apply to national system employers and national system employees. 

42 The validity of s 16 of the WR Act, (but not the scope of its field of coverage) was decided by the High Court in New South 
Wales v Commonwealth (2006) 231 ALR 1: [365] - [372] per Gleeson CJ, Gummow, Hayne, Heydon and Crennan JJ. 

43 Western Australia’s Attorney-General argued in that case that the Commonwealth had attempted, by s 16 of the WR Act, to 
manufacture inconsistency for the purpose of s 109 of the Commonwealth Constitution to attempt to take the “covering the 
field” test beyond what s 109 permits. The Attorney-General pointed to examples where the State law was said to be excluded, 
even though the Commonwealth had not legislated in relation to those matters, or where there was no corresponding 
Commonwealth law and no substantive regulation of the subject in the WR Act. And so, it was argued, s 16 was to be 
characterised as a “bare exclusion of State law” rather than a law that was to cover the field of industrial relations for the 
purpose of the test of s 109 inconsistency. Inconsistency could not arise from a bare exclusion of State law. 

44 These arguments were rejected by the High Court. The majority preferred the Commonwealth’s contention that “…the relevant 
field was to be identified, not by reference to the areas regulated by State law, but by reference to the terms of the 
Commonwealth law.”: [369]. The Commonwealth had submitted that “…it was open to the Parliament to identify the rights 
and obligations arising out of those relationships of employees and employers as a field, and to indicate an intention to cover 
that field (or, as here, part of it, because of the limitations to s 16(1) and the operation of s 16(2) and (3)).” At [370] the High 
Court accepted the Commonwealth’s submissions, including that on the correct construction of s 16(1), the Commonwealth 
chose to exclude State law in relation to national system employers and national system employees as defined. The joint 
reasons of Gleeson CJ, Gummow, Hayne, Heydon and Crennan JJ draw support from Wenn v Attorney-General (Vic) [1948] 
HCA 13; (1948) 77 CLR 84 and conclude: 

No bare attempt to limit or exclude state legislative power. The Commonwealth’s submissions are to be preferred. 
Western Australia pointed to nothing in s 109 itself or in the case law on s 109 suggesting that s 109 will not cause 
Commonwealth law to prevail over an inconsistent State law and render it invalid to the extent of the inconsistency unless 
the Commonwealth law provides some regime for regulating each particular aspect of the topics dealt with by the State 
law. Rather, as Dixon CJ put it in Lamshed v Lake, the distinction is between a law which lays down a positive rule and a 
law “seeking rather to limit State power”. Section 109 may operate where the Commonwealth chooses to enact a scheme 
involving a more detailed form of regulation than State law provides. Equally, s 109 may operate where the 
Commonwealth creates a scheme involving less detailed regulation than State law provides. And s 109 may operate 
where the Parliament has done what it has in the new Act - to provide a more detailed scheme than State law in some 
respects and a less detailed scheme in other respects. The Commonwealth has legislated to provide a detailed set of rules 
for particular agreements; it has not dealt, for example, with unfair contracts except in relation to independent contractors, 
but that does not preclude it from defining a field of relationships between s 5(1) employees and s 6(1) employers, and 
occupying parts of that field, like unfair contracts, to the exclusion of State law. 

45 In Saldanha v Fujitsu Australia Pty Ltd [2008] WAIRC 01732; (2008) 89 WAIG 76, the Full Bench was required to consider 
the scope of s 16(1) of the WR Act, and whether it excluded the Commission’s jurisdiction to enquire into and deal with a claim 
for denied contractual benefits referred under s 29(1)(b)(ii) by an employee or former employee of a constitutional corporation. 
The Acting President said at [197] – [200]: 

The words used in s16(1)(a) of the Act are very broad. The subsection provides that the WRA is intended to apply to the 
exclusion of a State industrial law, including the Act, in so far as it would otherwise apply in relation to a constitutional 
corporation employer. The language of the subsection lends itself to the opinion expressed by Buchanan J in Tristar, at 
[45]; that what is excluded is “anything done by or under a State or Territory industrial law”. His Honour’s reasons are 
also supported by what the majority said in the Work Choices Case at [359]. To not dissimilar effect, as mentioned above, 
Kiefel J at [14] quoted the Work Choices Case at [369] and said their Honours had held the field was “in respect of the 
relations of employees and employers”; and at [16] that the provisions of the NSW Act which concerned the relationship 
between employers and employees intruded into the reserved field. In my opinion the views of the Full Federal Court 
about the construction of the field of operation of s16 of the WRA and the impact of the reasons of the majority in 
the Work Choices Case should be followed. 
… 
Adopting of the expressions of either Kiefel J or Buchanan J [in Tristar Steering and Suspension Ltd v Industrial 
Relations Commission of New South Wales [2007] FCAFC 50; (2007) 158 FCR 104] in my opinion leads to the 
conclusion that the jurisdiction of the Commission under s29(b)(ii) of the Act, has, subject to Issue 6, no application with 
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respect to constitutional corporations. That is because in the words of Kiefel J, the jurisdiction is within the 
Commonwealth field as s29(1)(b)(ii) is a provision which concerns the relationship between an employer and an 
employee (and does not fit within the exceptions in s16(2) and (3) of the WRA). In turn, this is because the jurisdiction 
permits an employee to claim entitlements which he or she alleges were denied by their employer under the contract 
which governed that relationship. Alternatively, following Buchanan J, the s29(1)(b)(ii) jurisdiction of the Commission is 
within the plain wording of s16(1) (and does not fit within the exceptions in s16(2) and s16(3)). 

46 In Tristar Steering and Suspension Ltd v Industrial Relations Commission of New South Wales [2007] FCAFC 50; (2007) 
158 FCR 104, Kiefel J said at [11] and [16]: 

Where a Federal statute shows an intention to cover a subject matter and provide what the law upon it shall be, there is a 
conclusive test of inconsistency as far as the State statute assumes to enter, to any extent, upon the same field: Clyde 
Engineering Co Ltd v Cowburn Metters Ltd [1926] HCA 6; (1926) 37 CLR 466 at 489; Ex parte McLean [1930] HCA 12; 
(1930) 43 CLR 472 at 483. 
… 
It is not necessary in these circumstances to inquire further and examine and contrast particular provisions: Clyde 
Engineering v Cowburn 37 CLR at 490. The State Act intrudes into the field reserved by s16 by its provisions which 
concern the relationship between employers and employees, where the former are constitutional corporations… 

47 It was essentially on that same basis that his Honour Ritter AP in Saldana concluded that s 16(1) of the WR Act did exclude the 
Commission’s jurisdiction. 

48 The other members of the Full Bench also followed the decision in Tristar, in reaching the same conclusion as the Acting 
President as to the scope of s 16(1) of the WR Act. Commissioner Kenner, as he then was said at [341] - [343]: 

Importantly in my opinion for present purposes, in the introductory part of s 16(1) of the WR Act, are the words “apply in 
relation to an employee or employer”, which refer to employee and employer disjunctively, for the purposes of the 
definitions in ss 5(1) and 6(1) of the WR Act. That is, the scope of the exclusion of State industrial laws that is effected by 
s 16(1) of the WR Act extends to these laws that would otherwise apply “in relation to” a constitutional corporation, in so 
far as it employs, or usually employs, an employee or employees. 
The phrase “in relation to” and “relates to” are, as is well established, phrases of great breadth: Oceanic Life Ltd and Anor 
v Chief Commissioner of Stamp Duties (1999) 168 ALR 211 at 224-225; See generally Pearce and Geddes Statutory 
Interpretation in Australia 5th Ed at par 12.7. 
On this construction of s 16(1) of the WR Act, if correct, any provision of the Act that touches or bears upon a 
constitutional corporation for the purposes of s 51(xx) of the Constitution (Cth), in terms of the conferring of a function or 
power on the Commission “in relation to” such a constitutional corporation, as an employer, is, by s 109 of the 
Constitution (Cth), rendered invalid. That is, s 23(1) of the Act, empowering the Commission to enquire into and deal 
with an industrial matter, is invalid to the extent that it purports to confer jurisdiction and power on the Commission to 
enquire into and deal with an industrial matter affecting or relating to a constitutional corporation as an employer or the 
employees of a constitutional corporation, or those persons who are usually employees of a constitutional corporation, or, 
for reasons that appear below, were formerly employees of a constitutional corporation. Perhaps save for my reference to 
former employees, this would appear to be generally consistent with the observations of Steytler P (Pullin J agreeing) in 
Aboriginal Legal Service of Western Australia (Inc) v Lawrence [No 2] [2008] WASCA 254 at pars 12-14, a judgment of 
the Industrial Appeal Court delivered on 10 December 2008. 

49 The current provisions of the FW Act, particularly s 27(2)(o) make it clear that the Commission’s denied contractual benefits 
claims jurisdiction which was the subject of consideration in Saldanha, is now a “non-excluded matter”: see Stylianou v 
Country Realty Pty Ltd as Trustee for the Marcelli Family [2010] WAIRC 01074; (2010) 91 WAIG 2029 and Triantopoulos 
v Shell Company of Australia Ltd [2011] WAIRC 00004; (2011) 91 WAIG 67. However, the reasoning in Saldhana 
concerning the scope of s 16(1) remains persuasive, and applicable to s 26 of the FW Act as it concerns unfair dismissal claims. 

50 Accordingly, s 26 must be regarded as a Commonwealth law that has the effect of covering the field in respect of relations of 
national system employees and national system employers, as was found in Saldanha at [197], the effect of which is that the 
FW Act operates to the exclusion of the IR Act in relation to claims arising from the termination of employment by a national 
system employer of a national system employee. 

51 It should be noted that while the learned Commissioner ultimately correctly found the Commission lacked jurisdiction as a 
result of the operation of s 26, she does appear to have momentarily at [14], entertained Ms Hsu’s misguided approach of 
looking for inconsistency as between specified provisions of the FW Act and the provisions of the IR Act, but concluded no 
inconsistency arose in that analysis. To the extent the learned Commissioner did so, she was in error. However, it makes no 
difference to the outcome of this appeal. 

Conclusion 
52 It is now beyond doubt that the FW Act ousts the Commission’s jurisdiction in relation to national system employers and 

national system employees within the terms of s 26 and subject to the exceptions in s 27 of the FW Act. It is not to the point 
that there may be differences in the operation of specific or particular provisions. Inconsistency is not found by comparing the 
application of the various provisions of the FW Act and the IR Act, but rather is a result of the express exclusion contained in 
the FW Act of the operation of the IR Act, to the extent that it applies to national system employees and national system 
employers. Accordingly, Ms Hsu’s appeal must be dismissed. 

 
 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 11 
 

2021 WAIRC 00660 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 16/2021 GIVEN ON 17 

SEPTEMBER 2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HSIAO-HUA (XANTHE) HSU 
APPELLANT 

-v- 
FRASER SUITES PERTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
DATE THURSDAY, 23 DECEMBER 2021 
FILE NO/S FBA 6 OF 2021 
CITATION NO. 2021 WAIRC 00660 
 

Result Appeal dismissed 
Representation 
Appellant Mr C Narayanan as agent 
Respondent Ms M Brown of counsel 
 

Order 
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Order 
WHEREAS this is an application filed by the Electrical Trades Union WA on 12 November 2021 to vary the Electrical Contracting 
Industry Award R 22 of 1978 (Award) pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS Schedule A of the application set out the grounds upon which it is made, indicating the application is made to 
increase the allowances in the Award as follows: 

• Allowances related to work conditions - by the increases ordered in the 2020 and 2021 State Wage Cases; 
• Allowances constituting expenses - by CPI; and 
• Living Away from Home Allowance - to align with a similar allowance contained in the Building and 

Construction General On-Site Award 2020; 
AND WHEREAS the amendments proposed were consented to by The Electrical and Communications Association of WA (Union 
of Employers), being the first named respondent to the Award, and were not opposed by any other respondent; 
AND BEING satisfied that: 

(a) The amendments proposed do not effect any substantive change to the scope of the Award or its area of 
operation; 

(b) The application is not made within a term specified in the Award; and 
(c) The requirements for varying the Award are met; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
1. THAT the Electrical Contracting Industry Award R 22 of 1978 be varied in accordance with the attached 

Schedule and that the variations in the attached Schedule shall have effect from the beginning of the first pay 
period commencing on or after 22 January 2022. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Clause 12. - Overtime: Delete paragraph (e) of subclause (2) of this Clause and insert in lieu thereof the following: 

(e) (i) An employee required to work overtime for more than two hours without being notified on the 
previous day or earlier that they will be so required to work overtime shall be supplied with a meal by 
the employer or be paid $15.15 for such meal and for a second or subsequent meal if so required. 

(ii) No such payments shall be made to any employee living in the same locality as their place of work 
who can reasonably return home for such meals. 

(iii) If an employee to whom subparagraph (i) of paragraph (e) of subclause (2) hereof applies has, as a 
consequence of the notice referred to in that paragraph, provided themselves with a meal or meals and 
is not required to work overtime or is required to work less overtime than the period notified, they 
shall be paid for each meal provided and not required, $15.15. 

2. Clause 18. - Special Rates and Provisions: 
A. Delete subclauses (1), (2), (3), (4) and (5) of this Clause and insert in lieu thereof the following: 
(1) Height Money: An employee shall be paid an allowance of $3.15 for each day on which they work at a height of 15.5 

metres or more above the nearest horizontal plane, but this provision does not apply to linespersons. 
(2) Dirt Money: An employee shall be paid an allowance of 64 cents per hour when engaged on work of an unusually dirty 

nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Grain Dust: Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the 
atmosphere and the Board of Reference determines that employees employed under this award are unduly affected by that 
dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 
$1.08 per hour. 

(4) Confined Space: An employee shall be paid an allowance of 76 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(5) Diesel Engine Ships: The provisions of subclauses (2) and (4) of this Clause do not apply to an employee when they are 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of $1.08 per 
hour whilst so engaged. 

B. Delete subclause (7) of this Clause and insert in lieu thereof the following: 
(7)  Hot Work: An employee shall be paid an allowance of 64 cents per hour when they work in the shade in any place where 

the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius. 
C. Delete subclauses (9), (10), (11) and (12) of this Clause and insert in lieu thereof the following: 
(9) Percussion Tools: An employee shall be paid an allowance of 42 cents per hour when working a pneumatic riveter of the 

percussion type and other pneumatic tools of the percussion type. 
(10) Chemical, Artificial Manure and Cement Works: An employee other than a general labourer, in chemical, artificial 

manure and cement works shall, in respect of all work done in and around the plant outside the machine shop, be paid an 
allowance calculated at the rate of $16.00 per week. The allowance shall be paid during overtime but shall not be subject 
to penalty additions. An employee receiving this allowance is not entitled to any other allowance under this Clause. 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 13 
 

(11) Abattoirs: An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $21.60 per 
week. The allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving 
this allowance is not entitled to any other allowance under this Clause. 

(12) Phosphate Ships: An employee shall be paid an allowance of 96 cents for each hour they work in the holds 'tween decks 
of ships which, immediately prior to such work, have carried phosphatic rock but this subclause only applies if and for as 
long as the holds and 'tween decks are not cleaned down. 

D. Delete subclause (19) of this Clause and insert in lieu thereof the following: 
(19) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 

Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $12.70 per week in addition to their ordinary rate. 

E. Delete subclause (21) of this Clause and insert in lieu thereof the following: 
(21) Nominee: A licensed electrical installer or fitter who acts as a nominee for an electrical contractor shall be paid an 

allowance of $79.50 per week. 
3. Clause 19. - Car Allowance: Delete this Clause and insert in lieu thereof the following: 

19. - CAR ALLOWANCE 
Where an employee is required and authorised to use their own motor vehicle in the course of their duties the employee shall be 
paid an allowance of 89 cents per kilometre travelled. Notwithstanding anything contained in this Clause the employer and the 
employee may make any other arrangement as to car allowance not less favourable to the employee. 
4. Clause 20. – Allowance for Travelling and Employment in Construction Work: Delete paragraph (a) of subclause 

(2) of this Clause and insert in lieu thereof the following: 
(a)  On jobs measured by radius from the General Post Office, Perth situated within the area of: 

  Per Day 
  $ 
 (i) Up to and including 50 kilometre radius 19.30 
 OR  
(ii) Over 50 kilometres up to and including 60 kilometre radius 24.50 
 OR  
(iii) Over 60 kilometres up to and including 75 kilometre radius 37.65 
 OR  
(iv) Over 75 kilometres up to and including 90 kilometre radius 53.25 
 OR  
(v) Over 90 kilometres up to and including 105 kilometre radius 69.20 

5. Clause 21. - Distant Work: 
A. Delete subclause (6) of this Clause and insert in lieu thereof the following: 
(6) An employee to whom the provisions of subclause (1) of this Clause apply shall be paid an allowance of $37.80 for any 

weekend that they return to their home from the job but only if - 
(a) The employee advises the employer or their agent of their intention no later than the Tuesday immediately 

preceding the weekend in which the employee so returns; 
(b) The employee is not required to work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide or offer to provide suitable transport. 

B. Delete subclause (9) of this Clause and insert in lieu thereof the following: 
(9) Where an employee, supplied with the board and lodging by their employer, is required to live more than 800 metres from 

the job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $16.70 per 
day provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

6. Clause 27. - Grievance Procedure and Special Allowance: Delete subclause (3) of this Clause and insert in lieu 
thereof the following: 

(3) (a) Subject to paragraph (e) of this subclause, a special allowance of $39.50 per week shall be paid as a flat amount 
each week except where direct action takes place. 

(b) Provided that a general combined union meeting called by the Unions W.A., or any absence declared by the 
Commission under Section 44 as being an authorised absence, shall not be regarded as nonadherence to the 
disputes procedure Clause or affect the payment of this allowance. 

(c) In the event of the need for a meeting not covered by the circumstances outlined by the above, a Union Official 
shall give 24 hours' notice to the employer and the reason for the meeting and $39.50 shall be paid. 

(d) Any time which an employee is absent from work on annual leave, public holidays, bereavement leave or paid 
sick leave shall not affect the payment of this allowance. 

(e) An apprentice shall be paid a percentage of $39.50 being the percentage which appears against their year of 
apprenticeship set out in subclause (4) of the First Schedule - Wages. 
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7. Clause 30. - Special Provisions - Western Power Corporation: Delete subclauses (2), (3), (4), (5) and (6) of this 
Clause and insert in lieu thereof the following: 

(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of this award an employee (other 
than an apprentice) shall be paid: 
(a) $2.42 per hour for each hour worked if employed at Muja; 
(b) $1.43 per hour for each hour worked if employed at Kwinana; 

(3) (a) An employee to whom Clause 20. - Allowance for Travelling and Employment in Construction Work applies 
and who is engaged on construction work at Muja shall be paid: 
(i) An allowance of $19.30 per day if the employee resides within a radius of 50 kilometres from the 

Muja Power Station; 
(ii) An allowance of $52.35 per day if the employee resides outside that radius;  
in lieu of the allowance prescribed in the said Clause. 

(b) Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon 
between the employer and the employee half the above rates shall be paid provided that the conveyance used for 
such transport is equipped with suitable seating and weather proof covering. 

(4) In addition to the allowance payable pursuant to subclause (6) of Clause 21. - Distant Work of this award an employee to 
whom that Clause applies shall be paid $33.05 on each occasion upon which the employee returns home at the weekend 
but only if - 
(a) The employee has completed three months' continuous service with the employer; 
(b) The employee is not required for work during the weekend; 
(c) The employee returns to the job on the first working day following the weekend; 
(d) The employer does not provide or offer to provide suitable transport; and such payment shall be deemed to 

compensate for a periodical return home at the employer's expense. 
(5) An employee to whom Clause 21. - Distant Work of this award applied and who proceeds to construction work at Muja 

from their home where located within a radius of 50 kilometres from the General Post Office, Perth - 
(a) Shall be paid an amount of $88.85 and for three hours at ordinary rates in lieu of the expenses and payment 

prescribed in subclause (3) of the said Clause; and 
(b) In lieu of the provisions of subclause (4) of the said Clause, shall be paid $88.85 and for three hours at ordinary 

rates when their services terminate if the employee has completed three months continuous service;  
and the provisions of subclause (3) and subclause (4) of Clause 21. - Distant Work shall not apply to such an employee. 

(6) (a) An employee to whom the provisions of Clause 21. - Distant Work of this award, applies who work at Muja and 
who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this subclause, 
be paid a living-out allowance at the rate of $536.80 per week to meet the expenses reasonably incurred by the 
employee for board and lodging. 

(b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while they continue to live 
with their spouse (including de facto partner) in accommodation provided by the employee. 

(ii) The accommodation shall be of a reasonable standard. 
(iii) The employee shall continue to maintain their original residence. 
(iv) The employee shall satisfy the employer, upon request, that their circumstances meet the requirements 

of this subclause. 
(v) Any dispute as to the application of this Clause shall be subject to discussion between the employer 

and the Union and, failing agreement, shall be referred to a Board of Reference for determination. 
(c) Provided that the provisions of subclause (6) of Clause 21. - Distant Work of this award shall not apply. 

8. Clause 36: - Superannuation: Delete subparagraph (i) of paragraph (b) of subclause (2) of this Clause and insert in 
lieu thereof the following: 

(i) For Apprentices not engaged on construction work, a weekly contribution calculated as 10.0% of the 
rate of pay prescribed in the First Schedule - Wages of this award as follows: 

 Four Year Term Three and a Half Year Term Three Year Term 
1st Year $36.80  Six Months $36.80    
2nd Year $48.10  Next Year $48.10  1st Year $48.10 
3rd Year $63.20  Next Year $63.20  2nd Year $63.20 
4th Year $74.50  Final Year $74.50  3rd Year $74.50 

9. First Schedule - Wages: 
A. Delete subclause (3) of this Schedule and insert in lieu thereof the following: 
(3) Leading Hands - In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid - 

(a) If placed in charge of not less than three and not more than ten other employees $33.30 
(b) If placed in charge of more than ten and not more than twenty other employees $51.00 
(c) If placed in charge of more than twenty other employees $65.90 
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B. Delete subclauses (5) and (6) of this Schedule and insert in lieu thereof the following: 
(5) Tool Allowance: 

(a) In accordance with the provisions of subclause (20) of Clause 18. - Special Rates and Provisions of this award 
the tool allowance to be paid is: 
(i) $19.20 per week to such tradesperson, or 
(ii) In the case of an apprentice a percentage of $19.20 being the percentage which appears against the 

apprentice's year of apprenticeship set out in subclause (4) of this schedule. 
(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 

ordinary weekly wage prescribed in this Clause. 
(6) Construction Allowance: 

(a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid: 
(i) $59.20 per week if the employee is engaged on the construction of a large industrial undertaking or 

any large civil engineering project. 
(ii) $53.30 per week if the employee is engaged on a multi-storeyed building but only until the exterior 

walls have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which the employee is required to work. A multi-
storeyed building is a building which, when completed, will consist of at least five storeys. 

(iii) $31.50 per week if the employee is engaged otherwise on construction work falling within the 
definition of construction work in Clause 5. - Definitions of this award. 

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the Board 
of Reference. 

C. Delete subclauses (9) and (10) of this Schedule and insert in lieu thereof the following: 
(9) Licence Allowance: 

A tradesperson who holds and in the course of their employment may be required to use a current "A" Grade or "B" 
Grade licence issued pursuant to the relevant regulation in force at the date of this award under the Electricity Act, 1945, 
shall be paid $28.20 per week. 

(10) Commissioning Allowances: 
An "Electrician Commissioning" as defined shall be paid at the rate of $43.10 per week in addition to rates prescribed in 
this schedule. 

10. Third Schedule - Named Parties to the Award: Delete this Schedule and insert in lieu thereof the following: 
THIRD SCHEDULE - NAMED PARTIES TO THE AWARD 

Electrical Trades Union WA 
3 Focal Way 
Bayswater WA 6053 
Telephone: (08) 9440 3522 
Email: info@etuwa.com.au 
Website: www.etuwa.com.au 
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Result Award varied 
Representation 
Applicant Ms B Ward 
Respondent Ms P Lim 
Respondents Ms J Broderick 
 

Order 
WHEREAS this is an application filed by the Electrical Trades Union WA (ETU) on 15 November 2021 to vary the Engineering 
Trades (Government) Award, 1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 (Award) pursuant to s 40 of the Industrial 
Relations Act 1979 (WA) (IR Act); 
AND WHEREAS Schedule B of the application set out the grounds upon which it is made, indicating the application is made to 
increase the allowances in the Award effected by the State Wage Case decisions 2016 to 2021 and CPI; 
AND WHEREAS the ETU consented to an amendment to Schedule B to correct a rounding error so that the clause 17(10) amounts 
are $4.00 and $1.44 respectively; 
AND WHEREAS the variation as amended is sought to be made by the consent of the respondents to the Award and without 
opposition; 
AND BEING satisfied that: 

(a) The amendments proposed do not affect any substantive change to the scope of the Award or its area of 
operation; 

(b) The application is not made within a term specified in the Award; and 
(c) The requirements for varying the Award are met; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
1. THAT the Engineering Trades (Government) Award 1967 Award Nos 29, 30 and 31 of 1961 and 3 of 1962 be 

varied in accordance with the attached Schedule and that the variations in the attached Schedule shall have 
effect from the beginning of the first pay period commencing on or after 1 January 2022. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Clause 14. - Overtime: 
A. Delete paragraph (e) of subclause (3) of this Clause and inset in lieu thereof the following: 

(e) Subject to the provisions of paragraph (f) of this subclause, an employee required to work overtime for more 
than one hour shall be supplied with a meal by the employer or be paid $14.20 for a meal if, owing to the 
amount of overtime worked, a second or subsequent meal is required, they shall be supplied with each such 
meal by the employer or be paid $10.05 for each meal so required. 

B. Delete paragraph (h) of subclause (3) of this Clause and inset in lieu thereof the following: 
(h) An employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 

a.m. the same day shall be paid $6.60 for breakfast. 
2. Clause 17. - Special Rates and Provisions: 
A Delete subclauses (1), (2), (3), (4) and (5) of this Clause and insert in lieu thereof the following: 
(1) Height Money: An employee shall be paid an allowance of $3.15 for each day in which they work at a height of 15.5 

metres or more above the nearest horizontal plane, but this provision does not apply to linespersons nor to riggers and 
splicers in ships or buildings. 

(2) Dirt Money: Dirt Money of 65 cents per hour shall be paid as follows:- 
(a) To employees employed on hot or dirty locomotives, or stripping locomotives, boilers, steam, petrol, diesel or 

electric cranes, or when repairing Babcock and Wilcox or other stationary boiler in site (except repairs on bench 
to steam and water mounting), or when repairing the conveyor gear in conduit of power houses and when 
repairing or overhauling electric or steam pile-driving machines and boring plants. 

(b) Bitumen Sprayers - Large Units: 
(i) To employees whilst engaged on work appertaining to the spraying of bitumen but exclusive of the 

standard chassis engine form the front end of the main tank to the back end of the plant.  Provided that 
work on the compressor and its engines shall not be subject to dirt money. 

(ii) To motor mechanics in the motor section for all work performed on the standard chassis from and 
including the sump to the rear end of the chassis, but excluding the engine and parts forward thereto 
unless the work is of a specially dirty nature, where clothes are necessarily unduly soiled or damaged 
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by the nature of the work done. Provided that to employees engaged as above on sprays of the Bristow 
type, dirt money of 72 cents per hour shall be paid. 

(c) Bitumen Sprayers - Small Units: 
(i) To employees for work done on main tank, its fittings, pump and spray arms. 
(ii) To motor mechanics on work from and including the sump to the rear end of the chassis, but 

excluding the engine and parts forward thereto unless the work is of a specially dirty nature where 
clothes are necessarily unduly soiled or damaged by the nature of the work done. 

(d) To employees on all other dirty tar sprays and kettles. 
(e) Diesel Engines: Work on engines, or on gear box attached to engines, but excluding work on rollers (wheels) on 

which a diesel powered roller travels. 
(f) Dirt Money shall only be paid during the stages of dismantling and cleaning and shall not cover employees who 

receive portions of the work after cleaning has taken place. 
(g) Notwithstanding anything contained in the foregoing provisions, dirt money shall not be paid unless the work is 

of an exceptionally dirty nature where clothes are necessarily unduly soiled or damaged by the nature of the 
work done. 

(3) Confined Space: 
84 cents per hour extra shall be paid to an employee working in any place, the dimensions of which necessitate the 
employee working in an unusually stooped or otherwise cramped position, or where confinement within a limited space is 
productive of unusual discomfort. 

(4) Any employee actually working a pneumatic tool of the percussion type shall be paid 43 cents per hour extra whilst so 
engaged. 

(5) Hot Work: An employee shall be paid an allowance of 65 cents per hour while working in the shade in any place where 
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius. 

B Delete subclauses (8), (9), (10), (11), (12), (13), (14), (15) and (16) of this Clause and insert in lieu thereof the 
following: 

(8) Any employee working in water over their boots or, if gumboots are supplied, over the gumboots, shall be paid an 
allowance of $2.05 per day. 

(9) Employees using Anderson-Kerrick steam cleaning units or unit of a similar type on cranes or other machinery shall be 
paid an allowance of 65 cents. 

(10) Well Work: Any employee required to enter a well nine metres or more in depth for the purpose in the first instance of 
examining the pump, or any other work connected therewith, shall receive an amount of $4.00 for such examination and 
$1.44 per hour extra thereafter for fixing, renewing or repairing such work. 

(11) Ship Repair Work: Any employee engaged in repair work on board ships shall be paid an additional $7.20 per day for 
each day on which so employed. 

(12) An employee shall, whilst working in double bottom tanks on board vessels, be paid an allowance of $2.76 per hour. 
(13) An employee shall, whilst using explosive powered tools, be paid an allowance of 23 cents per hour, with a minimum 

payment of $1.85 per day. 
(14) Abattoirs - 

An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $22.40 per week. The 
allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving this 
allowance is not entitled to any other allowance under this clause. The allowance prescribed herein may be reduced to 
$20.90 with respect to any employee who is supplied with overalls by the employer. 

(15) Employees engaged to iron ore and manganese or loading equipment at the Geraldton Harbour shall be paid an allowance 
of 69 cents per hour, with a minimum payment for four hours. 

(16) Morgues - 
An employee required to work in a morgue shall be paid 69 cents per hour or part thereof, in addition to the rates 
prescribed in this clause. 

C. Delete subclause (19) of this Clause and insert in lieu thereof the following: 
(19) An employee required to repair or maintain incinerators shall be paid $4.25 per unit. 
D. Delete subclauses (21), (22), (23), and (24) of this Clause and insert in lieu thereof the following: 
(21) (a) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability 

allowance of 49 cents for each hour worked to compensate for all disagreeable features associated with foundry 
work, including heat, fumes, atmospheric conditions, sparks, dampness, confined space and noise. 

(b) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 
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(c) For the purpose of this subclause foundry work shall mean: 
(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal 

moulding composition or other material or mixture of materials, or by shell moulding, centrifugal 
casting or continuous casting; and 

(ii) Where carried on as an incidental process in connection with and in the course of production to which 
paragraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of 
patterns and dies in a separate room), knock-out processes and dressing operations, but shall not 
include any operation performed in connection with: 
(aa) Non-ferrous die casting (including gravity and pressure); 
(bb) Casting of billets and/or ingots in metal mould; 
(cc) Continuous casting of metal into billets; 
(dd) Melting of metal for use in printing; 
(ee) Refining of metal. 

(22) An electronics tradesperson, an electrician - special class, an electrical fitter and/or an armature winder or an electrical 
installer who holds and in the course of employment may be required to use a current "A" grade or "B" grade licence 
issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act, 1948 shall 
be paid an allowance of $27.40 per week. 

(23) Where an employee is engaged in a process involving asbestos and is required to wear protective equipment, 
i.e: respiratory protection in the form of a high efficiency class H particulate respirator and/or special clothing, a disability 
allowance of 88 cents per hour shall be paid for each hour or part thereof that such employee is so engaged. 

(24) Towing Allowance: A Level 1, 2 or 3 Tradesperson who drives a tow truck towing an articulated bus in traffic shall be 
paid an allowance of $6.20 per shift when such duties are performed. This allowance shall be payable irrespective of the 
time such work is performed and is not subject to any premium of penalty additions. 

E. Delete subclauses (26), (27), (28) and (29) of this Clause and insert in lieu thereof the following: 
(26) First Aid Allowance: A worker, holding either a Third Year First Aid Medallion of the St John Ambulance employer to 

perform first aid duties, shall be paid $13.40 per week in addition to their ordinary rate. 
(27) Polychlorinated Biphenyls 

Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which 
protective clothing must be worn shall, in addition to the rates and provisions contained in this Clause, be paid an 
allowances of $2.76 per hour whilst so engaged. 

(28) Nominee Allowance: 
A licensed electrical fitter or installer who acts as a nominee for the employer shall be paid an allowance of $23.80 per 
week. 

(29) Hospital Environment Allowance: 
Notwithstanding the provisions of this clause, the following allowances shall be paid to maintenance employees 
employed at hospitals listed hereunder: 
(a) (i) $19.20 per week for work performed in a hospital environment; and  

(ii) $6.40 per week for disabilities associated with work performed in difficult access areas, tunnel 
complexes, and areas with great temperature variation at - 
Princess Margaret Hospital 
King Edward Memorial Hospital 
Sir Charles Gairdner Hospital 
Royal Perth Hospital 
Fremantle Hospital 

(b) $14.00 per week for work performed in a hospital environment at - 
Kalgoorlie Hospital 
Osborne Park Hospital 
Albany Hospital 
Bunbury Hospital 
Geraldton Hospital 
Mt. Henry Hospital 
Northam Hospital 
Swan Districts Hospital 
Perth Dental Hospital 
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(c) $9.20 per week for work performed in a hospital environment at - 
Bentley Hospital   Derby Hospital 
Narrogin Hospital   Port Hedland Hospital 
Rockingham Hospital   Sunset Hospital 
Armadale Hospital   Broome Hospital 
Busselton Hospital   Carnarvon Hospital 
Collie Hospital   Esperance Hospital 
Katanning Hospital   Merredin Hospital 
Murray Hospital   Warren Hospital 
Wyndham Hospital   

3. Clause 19. Fares and Travelling Allowances: Delete paragraphs (a), (b) and (c) of subclause (1) and insert in lieu 
thereof the following: 
(a) On places within a radius of fifty kilometres from the General Post Office, Perth - $18.60 per day; 
(b) For each additional kilometre to a radius of sixty kilometres from the General Post Office, Perth 98 cents per 

kilometre; 
(c) Subject to the provisions of paragraph (d) work performed at places beyond a sixty kilometre radius from the 

General Post Office, Perth shall be deemed to be distant work unless the employer and the employee with the 
consent of the Union, agree in any particular case that the travelling allowance for such work shall be paid 
under this clause in which case an additional allowance of 98 cents per kilometre shall be paid for each 
kilometre in excess of the sixty kilometre radius. 

4. Clause 20. Distant Work - Construction: Delete subclauses (6) and (7) of this Clause and insert in lieu thereof the 
following: 

(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $38.35 and for 
any weekend that he/she return to his home from the job but only if - 
(a) The employer or his/her agent is advised of the intention no later than the Tuesday immediately preceding the 

weekend in which the employee so returns; 
(b) He/she is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide or offer to provide suitable transport. 

(7) Where an employee supplied with board and lodging by the employer, is required to live more than eight hundred metres 
from the job, they shall be provided with suitable transport to and from that job or be paid an allowance of $16.75 per day 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.  

5. Clause 21. District Allowances: Delete subclause (6) of this Clause and insert in lieu thereof the following: 
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as follows: 

COLUMN I COLUMN II COLUMN III COLUMN IV 
District Standard Rate Exceptions To Standard 

Rate 
Rate 

 $ Per Week Town Or Place $ Per Week 
6 99.40 Nil  Nil 
5 81.30 Fitzroy Crossing  109.50 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 102.20 
  Marble Bar  
  Wittenoom  
  Karratha 96.20 
  Port Hedland 89.00 

4 41.30 Warburton Mission  110.30 
  Carnarvon 38.50 

3 25.90 Meekatharra  41.30 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 18.50 Kalgoorlie  6.20 
  Boulder  
  Ravensthorpe 24.40 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil  Nil 
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Note:  In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of district 
allowance shown. 

6. First Schedule - Wages: Delete subclause (5) of this Schedule and insert in lieu thereof the following: 
(5) (a) In addition to the rates contained in subclauses (2) and (3) hereof, employees designated in classifications C 14 

to C 7 inclusive shall receive an all-purpose industry allowance of $21.60. 
(b) This allowance shall be paid in two instalments, as follows: 

(i) $10.80 of the allowance shall be paid after the first 12 months of Government service; and 
(ii) the remaining $10.80 - totalling $21.60 - shall be paid on completion of 24 months of Government 

service. 
(c) The industry allowance shall be adjusted in accordance with any movements to the wage prescribed in 

subclause (2) hereof, as follows: 
(i) The increase shall apply to the 'plus 24 months of service' rate; 
(ii) The increase is to be rounded to the nearest ten cents; 
(iii) The rate is to be divided by two to calculate instalments in accordance with subparagraphs (i) and (ii) 

of paragraph (b) hereof, provided that the instalment rates are not expressed in less than ten cents 
amounts; and 

(iv) In the event of such an equal division of the industry allowance not resulting in the rates being 
expressed in less than ten cent amounts, as provided in subparagraph (iii) hereof, the division shall be 
unequal and weighted to the 12 months' service instalment. 

B. Delete subclause (8) of this Schedule and insert in lieu thereof the following: 
(8) (a) Leading Hands 

A tradesperson placed in charge of three or more other employees shall, in addition to the ordinary rate, be paid 
per week: 

 $ 
If placed in charge of not less than three and not more than 10 other employees  34.70 
If placed in charge of more than 10 and not more than 20 other employees 53.10 
If placed in charge of more than 20 other employees 67.80 

(b) Any tradesperson moulder employed in a foundry where no other jobbing moulder is employed shall be paid at 
the rate prescribed for leading hands in charge of not less than three and not more than 10 other employees. 

(c) A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in compliance with 
the provisions of the Occupational Health, Safety and Welfare Act and Regulations 1988, is responsible for the 
supervision of not less than three other employees, shall be deemed to be a Leading Hand and be paid at the rate 
prescribed for a Leading Hand in charge of not less than three and not more than ten other employees. 

(d) In addition to any rates to which an employee may be entitled under this clause a Mechanic-in-Charge, 
employed by the Department of Conservation and Land Management in the following towns, shall be paid per 
week -  
 $ 
Manjimup, Collie  84.70 
Harvey, Dwellingup, Mundaring, Yanchep  42.10 
Ludlow, Nannup, Margaret River, Kirup, Walpole, Pemberton  21.30 
Jarrahdale  21.30 

C. Delete subclauses (10), (11), and (12) of this Schedule and insert in lieu thereof the following: 
(10) Construction Allowance 

(a) In addition to the appropriate rate of pay prescribed in subclause (1) hereof, an employee shall be paid - 
(i) $60.60 per week if engaged on the construction of a large industrial undertaking or any large civil 

engineering project; 
(ii) $54.60 per week if engaged on a multi-storeyed building but only until the exterior walls have been 

erected, the windows completed and a lift made available to carry the employee between the ground 
floor and the floor upon which he/she is required to work.  A "multi-storeyed building" is a building 
which, when completed will consist of at least five storeys. 

(iii) $32.20 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Classification Structure and Definitions of this Award. 

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the 
Western Australian Industrial Relations Commission. 

(c) Any allowance paid under this subclause includes any allowance otherwise payable under Clause 17. - Special 
Rates and Provisions of this Award. 
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(11) Tool Allowance 
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of - 
(i) $19.20 per week to such tradesperson; or 
(ii) In the case of an apprentice a percentage which appears against the relevant year of apprenticeship in 

this Schedule, for the purpose of such tradesperson or apprentice supplying and maintaining tools 
ordinarily required in the performance of work as a tradesperson or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) hereof shall be included in, and form part of, the ordinary 
weekly wage prescribed in this Schedule. 

(c) An employer shall provide, for the use of tradespersons or apprentices, all necessary power tools, special 
purpose tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through the 
negligence of such employee. 

(12) Drilling Allowance 
A driller using a Herbert two-spindle sensitive machine to drill to a marked circumference shall be paid an additional 
$3.18 per hour whilst so engaged. 

7. Fifth Schedule Building - Management Authority Wages and Conditions: 
A. Delete paragraphs (c), (d) and (e) of subclause (5) of this Schedule and insert in lieu thereof the following: 

(c) In addition to the wage rates provided in paragraph (a) hereof, electricians employed by the Building 
Management Authority will receive an all-purpose payment of $36.20 per week. 

(d) In addition to the wage rates prescribed in paragraph (a) hereof, by agreement between the employer, the 
employee and the Union, evidenced in writing, a Mechanical Fitter and a Refrigeration Mechanic may receive 
25% loading in lieu of overtime payments. 

(e) Leading hand electricians who are required to perform duties over and above those normally required of leading 
hands shall be paid an all-purpose allowance of $48.90 per week in addition to the relevant leading hand rate 
prescribed in subclause (8) of the First Schedule Wages of this Award. 

B. Delete subclause (7) of this Schedule and insert in lieu thereof the following: 
(7) Computing Quantities: 

An employee, other than a leading hand, who is required to compute or estimate quantities of materials in respect of work 
performed by others, shall be paid $5.15 per day, or part thereof, in addition to the rates otherwise prescribed in this 
award. 
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Order 
WHEREAS this is an application filed by the Electrical Trades Union WA (ETU) on 19 November 2021 to vary the Gate, Fence 
and Frames Manufacturing Award (Award) pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to increase 
allowances in the Award effected by the State Wage Case decisions 2016 to 2021 and CPI; 
AND WHEREAS the proposed key amendments sought by the present application were set out in an attachment to the application 
supported by a second attachment showing the calculations underpinning the amendments sought; 
AND WHEREAS the Award lists only two employer respondents: Joyce Bros. (W.A.) Pty Ltd and Skinners Pty Ltd, neither of 
whom are currently registered corporate entities; 
AND WHEREAS the named respondents to the ETU’s application herein: CAI Fences Pty Ltd, DBS Fencing, Woodford 
Gatemakers Pty Ltd were each duly served; 
AND WHEREAS no response to the application was received within the time specified and the application is unopposed; 
AND WHEREAS as the ETU is a party bound by the Award it has standing to bring the application under s 40(2) of the IR Act; 
AND WHEREAS as the application is not made within the term specified in clause 4 of the Award, s 40(3) of the IR Act is 
inapplicable and no barrier to the amendments sought; 
AND WHEREAS the Award does not specify a method for adjusting allowances which is at odds with the methods involved in this 
application. The adjustments sought are consistent with the wage fixing principles set out in the 2021 State Wage Case; 
AND BEING satisfied that: 

(a) The amendments proposed do not effect any substantive change to the scope of the Award or its area of 
operation; 

(b) The application is not made within a term specified in the Award; and 
(c) The requirements for varying the Award are met; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
1. THAT the Gate, Fence and Frames Manufacturing Award be varied in accordance with the attached Schedule 

and that the variations in the attached Schedule shall have effect from the beginning of the first pay period 
commencing on or after the date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Clause 7. - Overtime: Delete paragraph (f) of subclause (3) of this Clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (h) of this subclause, an employee required to work overtime for more 
than two hours, shall be supplied with a meal by the employer or be paid $13.30 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $9.20 for each meal so required. 

2. Clause 14. - Special Rates and Provisions: 
A. Delete subclauses (1) and (2) of this Clause and insert in lieu thereof the following: 
(1) Dirt Money: An employee shall be paid an allowance of 67 cents per hour when engaged on work of an unusually dirty 

nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(2) Confined Space: An employee shall be paid an allowance of 84 cents per hour when, because of the dimensions of the 
compartment or space in which the employee is working, the employee is required to work in a stooped or otherwise 
cramped position or without proper ventilation. 

B. Delete subclause (4) of this Clause and insert in lieu thereof the following: 
(4) An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association appointed by the 

employer to perform first aid duties, shall be paid $13.80 per week in addition to the ordinary rate. 
3. Clause 19. - Fares and Travelling Time: Delete paragraphs (a), (b) and (c) of subclause (2) of this Clause and insert 

in lieu thereof the following: 
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $17.90 per day. 
(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 80 cents per 

kilometre. 
(c) Subject to the provisions of paragraph (d), of this subclause work performed at places beyond a 60 kilometre 

radius from the General Post Office, Perth shall be deemed to be distant work unless the employer and the 
employees with the consent of the Union, agree in any particular case that the travelling allowance for such 
work shall be paid under this clause, in which case an additional allowance of 80 cents per kilometre shall be 
paid for each kilometre in excess of 60 kilometres. 
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4. Clause 20. – Distant Work: Delete subclauses (6) and (7) of this Clause and insert in lieu thereof the following: 
(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $35.00 for any 

week-end the employee returns to the employee's home from the job, but only if - 
(a) The employee advises the employer or the employer's agent of the employee's intention not later than the 

Tuesday immediately preceding the week-end in which the employee so returns; 
(b) The employee is not required for work during that week-end; 
(c) The employee returns to the job on the first working day following the week-end; and 
(d) The employer does not provide, or offer to provide, suitable transport. 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $15.40 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates, whether or not suitable transport is supplied by the employer. 

5. First Schedule - Wages: 
  
A. Delete subclause (2) of this Schedule and insert in lieu thereof the following: 
(2) Leading Hand: In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall be paid: 

  $ 
(a) If placed in charge of not less than three and not more than twenty other employees 36.10 
(b) If placed in charge of more than ten and not more than twenty other employees 55.40 
(c) If placed in charge of more than twenty other employees 71.40 

B. Delete subclause (6) of this Schedule and insert in lieu thereof the following: 
(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of their work as a tradesperson or as an apprentice, the employer 
shall pay a tool allowance of - 
(i) $20.10 per week to such tradesperson, or 
(ii) In the case of an apprentice a percentage of $20.10 being the percentage which appears against the 

year of apprenticeship in subclause (a) of subclause (3) of this Schedule. 
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of their work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through their 
negligence. 
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Result Order issued 
Representation 
Applicant Ms B Ward 
First Respondent Ms J Withers 
Second Respondent Ms P Lim 
Third Respondent Mr B Bintley 
Fourth Respondent Mr K Singh 
 

Order 
WHEREAS this is an application filed by the Electrical Trades Union WA on 15 November 2021 to vary the WA Government 
Health Services Engineering and Building Services Award 2004 (Award) pursuant to s 40 of the Industrial Relations Act 
1979 (WA) (IR Act); 
AND WHEREAS a response was filed by the Health Service Providers, represented in this matter by Director-General of the 
Department of Health in accordance with ss 19 and 20 of the Health Services Act 2016 (WA) which empowers the Director-General 
to manage WA Health System Wide Industrial Relations on behalf of the State; 
AND WHEREAS Commission wrote to the parties seeking their views on whether it is appropriate to issue orders to: 

(a) amend the name of the first respondent; 
(b) amended a figure in Schedule B of the application; and 
(c) that the requirement for filing and serving of an amended application be dispensed with; 

AND WHEREAS the applicant, first respondent, second respondent and fourth respondent consented to the proposed orders; 
AND WHEREAS the third respondent has not opposed the proposal to make the orders; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 

1. That the application filed on 15 November 2021 be amended to substitute: 
(a) Child and Adolescent Health Service; 
(b) East Metropolitan Health Service; 
(c) Health Support Services; 
(d) North Metropolitan Health Service; 
(e) Pathwest Laboratory Medicine WA; 
(f) South Metropolitan Health Service; and 
(g) WA Country Health Service; 

for “The Minister for Health in his incorporated capacity under s7 of the Hospital and Health Service Act 1927 
as the Hospitals formally compromised in the Metropolitan Health Services Board, South West Health Board, 
Peel Health Services Board and WA Country Health Services” as respondents to the application. 

2. That Schedule B of the application be amended by deleting “$15.10” where it appears in item 3 and substituting 
“$15.30”. 

3. That the requirement for filing and serving of an amended application be dispensed with. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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Result Award varied 
Representation 
Applicant Ms B Ward 
First Respondent Ms J Withers 
Second Respondent Ms P Lim 
Third Respondent Mr B Bintley 
Fourth Respondent Mr K Singh 
 

Order 
WHEREAS this is an application filed by the Electrical Trades Union WA on 15 November 2021 to vary the WA Government 
Health Services Engineering and Building Services Award 2004 (Award) pursuant to s 40 of the Industrial Relations Act 
1979 (WA) (IR Act); 
AND WHEREAS Schedule B of the application set out the grounds upon which it is made, indicating the application is made to 
increase the allowances in the Award by the percentage increases ordered in the 2020 and 2021 State Wage cases ([2020] WAIRC 
00363; (2020) 100 WAIG 432 and [2021] WAIRC 00179; (2021) 101 WAIG 477), that is 1.75% and 2.50%; 
AND WHEREAS after the application was filed, the parties agreed that the overtime meal allowance rate in clause 25(7)(a) of the 
Award should be varied to $15.30 in accordance with Principle 6.1 Adjustment of Allowances and Service Increments in the 2021 
State Wage decision; 
AND WHEREAS clause 3 of the Award provides that its term is six months from the date of its issue. That term expired in 
September 2004. As the application is not made within the term, s 40(3) of the IR Act is inapplicable and no barrier to the 
amendments sought; 
AND WHEREAS the amendments proposed were consented to by the Health Service Provider respondents to the Award, and were 
not opposed by any other respondent; 
AND BEING satisfied that: 

(a) The amendments proposed do not effect any substantive change to the scope of the Award or its area of 
operation; 

(b) The application is not made within a term specified in the Award; and 
(c) The requirements for varying the Award are met; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
1. THAT the WA Government Health Services Engineering and Building Services Award 2004 be varied in 

accordance with the attached Schedule and that the variations in the attached Schedule shall have effect from 
the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Clause 19. – Leading Hand Allowance: Delete subclause (1) of this Clause and insert in lieu thereof the following: 
(1) An employee placed in charge of 3 or more other employees shall, in addition to the employee’s ordinary salary, be paid 

– 
(a) Not less than 3 and not more than 10 other employees - $52.20 per week; 
(b) More than 10 and not more than 20 other employees - $69.90 per week; 
(c) More than 20 other employees - $87.40 per week. 

2. Clause 23. – Special Rates and Provisions: 
A. Delete subclause (1) of this Clause and insert in lieu thereof the following: 
1. Disability Allowances 

(a) Except as otherwise provided in this clause, the annual base salaries prescribed in this Award incorporate a 
commuted allowance which is in full substitution for all disability allowances and other special rates and 
provisions which are contained in any of the awards named in Clause 1. – Title, as at the date of registration of 
this Award. 

(b) Polychlorinated Biphenyls: Employees required to remove or handle equipment or fittings containing 
polychlorinated biphenyls (PCBs), for which protective clothing must be worn, shall be paid an allowance of 
$2.62 for each hour or part thereof whilst so engaged. 

(c) Asbestos: 
(i) Employees required to use materials containing asbestos or to work in close proximity to employees 

using such materials shall be provided with and shall use all necessary safeguards as required by the 
appropriate occupational health authority. 

(ii) Employees engaged in a work process involving asbestos who are required to wear protective 
equipment, ie. respiratory protection in the form of a high efficiency class H particulate respirator 
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and/or special clothing, shall be paid an allowance of $0.87 per hour for each hour or part thereof 
whilst so engaged. 

(d) Furnace Work 
Employees engaged in the construction or alteration or repairs to boilers, flues, furnaces, retorts, kilns, ovens, 
ladles, steam generators, heat exchangers and similar refractory work or on underpinning shall be paid $1.91 per 
hour or part thereof whilst so engaged. 

(e) Construction Allowance 
(i) In addition to the appropriate rate of pay prescribed in Appendix A. – Salaries of this Award, an 

employee shall be paid – 
(aa) $57.60 per week if engaged on the construction of a large industrial undertaking or any large 

civil engineering project; 
(bb) $52.10 per week if engaged on a multi-storey building but only until the exterior walls have 

been erected, the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which he/she is required to work. A “multi-
storey building” is a building which, when completed, shall consist of at least five stories. 

(cc) $30.50 per week if engaged otherwise on Construction Work. 
(ii) The rates specified in paragraph (1)(e)(i) shall be discounted by $23.70 per week, the amount of the 

commuted allowance granted under paragraph (1)(a) of this subclause. 
(f) Asbestos Eradication 

(i) This subclause shall apply to employees engaged in the process of asbestos eradication on the 
performance of work within the scope of this Award. 

(ii) For the purposes of this clause “asbestos eradication” means work on or about buildings, involving the 
removal or any other method of neutralisation of any materials which consist of, or contain asbestos. 

(iii) All aspects of asbestos work shall meet as a minimum standard the provisions of the National Health 
and Medical Research Council codes, as varied from time to time, for the safe demolition/removal of 
asbestos based materials. 

Without limiting the effect of the above provision, any person who carried out asbestos eradication work shall 
do so in accordance with the legislation/regulations prescribed by the appropriate authorities. 
(iv) An employee engaged in asbestos eradication (as defined) shall receive an allowance of $1.90 per 

hour worked in lieu of rates prescribed in paragraph (1)(c) of Clause 23. – Special Rates and 
Provisions. 

(v) Respiratory protective equipment, conforming to the relevant parts of the appropriate Australian 
Standard (i.e. 1716 “Specification of Respiratory Protective Devices”) shall be worn by all personnel 
during work involving eradication of asbestos. 

(g) Where more than one of the disabilities entitling an employee to extra rates exists on the same job the employee 
shall be paid only the highest rate for the disabilities so prevailing. 

B. Delete paragraphs (b), (d), (e) and (f) of subclause (3) of this Clause and insert in lieu thereof the following: 
(b) Permit Work 

Any licensed plumber called upon by the Employer to use the licence issued to him/her by the Metropolitan 
Water Supply, Sewerage and Drainage Board for a period in any one week shall be paid $22.60 for that week in 
addition to the rates otherwise prescribed. 

(d) Scaffolding Certificate Allowance 
A tradesperson who is the holder of a scaffolding certificate or rigging certificate issued by an accredited 
training provider and is required to act on that certificate whilst engaged on work requiring a certified person 
shall be paid $0.70 per hour or part thereof, in addition to the rates otherwise prescribed in this Award. 

(e) Nominee Allowance 
A licensed electrical fitter or mechanic who acts as nominee for the Employer shall be paid an allowance of 
$22.60 per week. 

(f) Setter Out 
A setter out (other than a leading hand) in a joiner’s shop shall be paid $6.75 per day in addition to the rates 
otherwise prescribed. 

3. Clause 25. – Overtime: Delete paragraph (a) of subclause (7) of this Clause and insert in lieu thereof the 
following: 
(a) An employee required to work 2 hours or more overtime continuous with their rostered hours, which 

necessitates taking a meal break, shall be paid a meal allowance of $15.30 for each meal so required or may be 
provided with a meal ticket. 
Provided that this subclause shall not apply to an employee notified on the previous day of the previous day of 
the requirement to work such overtime. 

4. Appendix A. – Salaries: Delete subclause (1) of this Appendix and insert in lieu thereof the following: 
(1) Rates of Pay 

Subject to this Appendix, employees shall be paid the rates of pay specified in the following table in accordance with the 
level to which they are from time to time classified. 
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AGREEMENTS—Industrial—Retirement from— 

2022 WAIRC 00006 
NOTICE 

AG 260 OF 1997 
CITY OF MELVILLE MECHANICAL WORKSHOP ENTERPRISE AGREEMENT 1997 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. APPL 3 of 2022 

IN THE MATTER of the filing in the Office of the Registrar a Notice of Retirement from an Industrial Agreement in accordance 
with section 41(7) of the Industrial Relations Act 1979. 
City of Melville, will cease to be a party to the City of Melville Mechanical Workshop Enterprise Agreement 1997, on and from 
the 3rd day of February 2022.  
DATED at Perth this 6th day of January 2022. 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2021 WAIRC 00636 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2021 WAIRC 00636 
CORAM : INDUSTRIAL MAGISTRATE J. HAWKINS 
HEARD : WEDNESDAY, 27 OCTOBER 2021 
DELIVERED : FRIDAY, 17 DECEMBER 2021 
FILE NO. : M 171 OF 2021 
BETWEEN : JILLIAN DENISE DIXON, DEPARTMENT OF MINES, INDUSTRY REGULATION 

AND SAFETY 
CLAIMANT 

AND 
MARTIN LONG 

RESPONDENT 
 

CatchWords : INDUSTRIAL LAW – Assessment of penalty for contravention of s 102(2)(a) of the 
Industrial Relations Act 1979 (WA) 

Legislation : Industrial Relations Act 1979 (WA) 
Magistrates Court (Civil Proceedings) Act 2004 (WA) 

Instruments : Restaurant, Tearoom and Catering Workers’ Award 1979 (WA) 
Case(s) referred 
to in reasons: : Callan v Smith [2021] WAIRC 216 

Australian Building and Construction Commissioner v Construction, Forestry, Mining 
and Energy Union (The BKH Contractors Case) (No 2) [2018] FCA 1563 
Commissioner of Taxation v Arnold (No 2) [2015] FCA 34 
Fair Work Ombudsman v Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 
Kelly v Fitzpatrick [2007] FCA 1080; (2007) 166 IR 14 
Mason v Harrington Corporation Pty Ltd [2007] FMCA 7 
Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8 

Result : Penalty imposed 
Representation: 
Claimant : Ms H. Kerr (of counsel) from the Department of Mines, Industry Regulation and Safety 
Respondent : Self-represented 
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REASONS FOR DECISION 
Introduction 
1 Jillian Denise Dixon (the Claimant) an industrial inspector of the Department of Mines, Industry Regulation and Safety 

(DMIRS) claimed against Mr Martin Long (the Respondent) payment of a penalty pursuant to s 83E(1)(a) of the Industrial 
Relations Act 1979 (WA) (the Act) for a contravention of s 102 of the Act. The maximum penalty pursuant to s 83E(1)(a) of 
the Act for such contravention is $5,000. 

2 The claim alleged that the Respondent was in partnership with Ms Jitsopin Long (Ms Long) and that partnership held the 
business name of ‘Ginreab Thai’ and operated a restaurant in Broome (the Restaurant). 

3 DMIRS carried out an investigation to ascertain whether the Respondent and Ms Long had observed the provisions of the Act 
and the Restaurant, Tearoom and Catering Workers’ Award 1979 (WA) (the Award) in relation to employees of the 
Restaurant. 

4 As a result of that investigation, DMIRS provided the Respondent with its findings. The findings included confirmation that 
the Award applied to the Respondent and Ms Long and that the annualised salary paid to an employee, Mr Narongrith Chukaeo 
(Mr Chukaeo), was not sufficient to cover his minimum award entitlements. The Respondent and Ms Long were given time by 
DMIRS to rectify these alleged breaches. 

5 On 3 March 2021, the Respondent emailed the Claimant advising an agreement had been reached with Mr Chukaeo and ‘that 
only half of the identified underpayment would be paid to him’.1 Following this, on 16 March 2021, the Respondent emailed 
the Claimant the signed settlement agreement and evidence of payment to Mr Chukaeo of the settlement sum. 

6 As a result, the Claimant’s investigation was closed. The Claimant was satisfied that the Respondent had voluntarily rectified 
the underpayment to Mr Chukaeo according to the agreement reached with him. 

7 However, on 12 April 2021, ‘Mr Chukaeo advised the Claimant that the Respondent had asked him to repay the agreement 
settlement sum’,2 being $2,185.05. Despite this request, Mr Chukaeo did not repay the agreed settlement sum to the 
Respondent. 

8 The claim, therefore, alleged that the Respondent’s email of 16 March 2021 wilfully misled the Claimant and inter alia was 
sent in order to mislead the Claimant to assume the Respondent had in fact complied with the settlement agreement between 
him and Mr Chukaeo. The Claimant alleged that this conduct amounted to an obstruction pursuant to s 102(2)(a) of the Act, 
and sought payment of a penalty. 

9 The Respondent wholly admitted the claim and consented to the orders sought. 
10 The matter was the subject of a penalty hearing on 27 October 2021. Both parties made oral submissions. The Claimant also 

relied on written submissions dated 8 October 2021. 
Submissions On Penalty From The Claimant 
11 The Claimant referred to the particulars of claim in respect to the contravening conduct. 
12 The Claimant says that the conduct, which is the subject of this claim, was done by the Respondent, despite his obligations to 

ensure that employees received their employment entitlements. 
13 The Claimant submits that the provision of accurate information from employers is essential to the success of the enforcement 

regime under the Act. 
14 The Claimant points to the extent of the communication between the Respondent, the Claimant and Mr Chukaeo to establish 

that the Respondents conduct was wilfully misleading. 
15 The nature of the conduct, the Claimant submits falls within what has been described as a ‘cash back’ arrangement. 
16 Nonetheless, the Claimant says there has been no similar previous conduct by the Respondent. 
17 However, the Claimant emphasised the need for both specific and general deterrence given that conduct was deliberate and 

involved elements of deceit. The Claimant points to the conduct only being discovered as a result of Mr Chukaeos’ contact 
with DMIRS as to whether he was required to repay the settlement sum to the Respondent. 

18 Due to what the Claimant says was the deliberate and deceitful conduct of the Respondent, in an effort to evade or circumvent 
the proper enforcement of the Act and the Award, the Claimant submits that a penalty at the higher end of the scale is 
warranted. 

Submissions on Penalty from Respondent 
19 In his oral submissions, the Respondent acknowledged the contravention and accepted the seriousness of his actions. His 

reasoning for behaving as he did was largely due to his view that Mr Chukaeo owed the partnership far more than the amount 
of his entitlements in respect to a separate board and lodging arrangement. 

20 Nonetheless, the Respondent made clear that he had learnt from the experience and expressed his thanks to the inspectors of 
DMIRS for the guidance they have given him. The Respondent confirmed the Restaurant continues to operate and he has the 
financial capacity to pay. 

Determination 
21 Schedule 1 and sch 2 attached set out the jurisdiction practice and procedure of the Western Australian Industrial Magistrates 

Court (IMC), the relevant legislation and authorities concerning pecuniary penalties. As stated in sch 2, a non-exhaustive range 
of considerations apply in determining whether particular conduct calls for the imposition of a penalty and if so the amount. 
Generally, those non-exhaustive considerations are: 

(a) The nature and extent of the conduct which led to the breaches; 
(b) Circumstances in which the conduct took place; 
(c) The nature and extent of any loss or damage sustained as a result of the breaches; 
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(d) Whether there has been any similar previous conduct by the Respondent; 
(e) Whether the breaches are properly distinct or arose out of one course of conduct; 
(f) The size of the business involved; 
(g) Whether or not the breaches were deliberate; 
(h) Whether senior management was involved in the breaches; 
(i) Whether the party committing the breach had exhibited contrition; 
(j) Whether the party committing the breach has taken corrective action; 
(k) Whether the party committing the breach had cooperated with enforcement authorities; and 
(l) The need for specific and general deterrence. 

22 Further, as found in Callan v Smith3 regard must be given to the maximum which serves as ‘a yard stick’ against which the 
assessment of penalties is generally to proceed.4 

Nature And Extent Of Conduct And The Circumstances In Which It Occurred 
23 The contravention consisted of the Respondent deliberately advising the Claimant that an agreement had been reached and that 

the agreed sum had been paid to Mr Chukaeo. I am satisfied that the Respondent’s conduct was intended to and did mislead the 
Claimant. The behaviour arose from the Respondent’s misguided understanding of his obligations as an employer. Although 
the conduct can be characterised as a form of ‘cash back’ arrangement, there is no evidence of a widespread established 
business model seeking to circumvent employees’ entitlements. This conduct appears to have occurred once only and was 
short-lived. Nonetheless, the conduct clearly was serious. 

24 Given these factors, the penalty for the contravention lies in the mid to high range. 
Nature And Extent Of Any Loss Or Damage Sustained 
25 Although there is no quantum to any loss or damage suffered by the Claimant, the Respondent’s conduct in seeking to mislead, 

impacts upon DMIRS’ ability to properly enforce the obligations under the Act, including ensuring employees are paid their 
full entitlements. This factor indicates a penalty in the mid to high range. 

Similar Previous Conduct 
26 There is no information which shows that the Respondent has previously contravened a civil penalty provision under the Act. 

This factor indicates a penalty where the starting point is at the lower end of the scale. 
The Size of the Business Enterprise Involved 
27 This is not a factor that can be ascertained as there is little or no information before the Court as to the extent of the 

respondent’s business. Further, as provided in Callan v Smith,5 the Full Bench of the Western Australian Industrial Relation 
Commission found that the size of the business should not weigh in favour of diminishing penalty that should otherwise be 
assessed. 

Deliberateness Of Contraventions 
28 This is a not neutral factor. Clearly on the basis of the claim, as accepted by the Respondent, the contravention was deliberate. 

The Respondent through various written communications advised the Claimant of the settlement agreement and the intention 
to pay the settlement sum. However, it was the intention of the Respondent to require Mr Chukaeo to repay the settlement sum. 
This factor, therefore, lies in the mid to high range. 

Corrective Action, Contrition And Co-Operation 
29 The Respondent has admitted the contravention and shown contrition. Further, the Respondent has made clear that he will not 

behave in a similar manner again. These factors lies in the lower end of the scale. 
Specific And General Deterrence 
30 The Respondent does continue to trade and accordingly a component for specific deterrence is required in respect to the 

possibility of continuing contraventions of the Act. 
31 Like all contraventions, general deterrence is an important factor. A civil penalty promotes the public interest in compliance 

with the law as found in Callan v Smith.6 It is accepted that a penalty should include a significant component for general 
deterrence and should constitute a significant element in the assessment of penalty to deter other employers from similar 
conduct. This is especially so where the contravention sought to wilfully mislead DMIRS and affect the Claimant’s ability to 
properly enforce the Act and the Award. These factors lie in the high range. 

Financial Position Of The Respondent 
32 The financial position of a person against whom an order is made may be relevant. In this case, the Respondent has accepted 

that he has the capacity to pay, however, as pointed out in Commissioner of Taxation v Arnold (No 2),7 in most cases this 
factor will not carry great weight in the assessment of penalty. 

Assessment Of Penalty 
33 Having considered the above factors, I consider the appropriate penalty is $2,800. 
Costs 
34 In addition to that penalty, applying the decision of Callum v Smith,8 costs sought by the Claimant of $187 by way of 

disbursements should also be awarded. 
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Orders 
35 It is therefore ordered as follows: 

(a) The Respondent shall pay to the Claimant a penalty of $2,800. 
(b) The Respondent shall pay to the Claimant costs of $187. 

J. HAWKINS 
INDUSTRIAL MAGISTRATE 

 
1 Originating Claim lodged 20 August 2021 [12]. 
2 Originating Claim lodged 20 August 2021 [15]. 
3 (2021) WAIRC 216. 
4 Australian Building and Construction Commissioner v Construction, Forestry, Mining and Energy Union (The BKH 
Contractors Case) (No 2) [2018] FCA 1563 [19] (Flick J). 
5 (2021) WAIRC 216 [103]. 
6 (2021) WAIRC 216 [107], [108]. 
7 [2015] FCA 34 [200] - [203]. 
8 (2021) WAIRC 216. 
 
Schedule 1 – Jurisdiction and Procedure of the Western Australian Industrial Magistrates Court 
[1] The standard of proof to be applied in ‘determining whether there has been a contravention of a civil penalty provision is 

the standard observed in civil proceedings’: s 83E(8) of the Act. 
[2] The powers, practice and procedure of the IMC in these proceedings are the same as if the proceedings were a case under 

the Magistrates Court (Civil Proceedings) Act 2004 (WA): s 81CA(2) of the Act. Accordingly, in exercising the 
jurisdiction to impose a penalty, the IMC is exercising a civil jurisdiction and the standard of proof is therefore on the 
balance of probabilities. When in these reasons I say that I am satisfied, that means I am satisfied on the balance of 
probabilities. 

Schedule 2 – Pecuniary Penalty Orders And Section 83E(1) of the Industrial Relations Act 1979 (WA) 
[1] Section 83E(1) of the Act provides that the IMC may impose a penalty on a person not exceeding $5,000 in the case of an 

employer, organisation or association and $1,000 in any other case, if the Court is satisfied a contravention of an a civil 
penalty provision has occurred. The Act allows the Court to order a penalty be paid directly to a ‘person directly affected 
by the conduct to which the contravention relates’ or to the applicant or Treasurer: s 83F(2) of the Act. 

[2] The purpose served by penalties was described by Katzmann J in Fair Work Ombudsman v Grouped Property Services 
Pty Ltd (No 2) [2017] FCA 557 [388] in the following terms: 

In contrast to the criminal law, however, where, in sentencing, retribution and rehabilitation are also relevant, the 
primary, if not the only, purpose of a civil penalty is to promote the public interest in compliance with the law. This 
is achieved by imposing penalties that are sufficiently high to deter the wrongdoer from engaging in similar conduct 
in the future (specific deterrence) and to deter others who might be tempted to contravene (general deterrence). The 
penalty for each contravention or course of conduct is to be no more and no less than is necessary for that purpose. 
(citations omitted) 

[3] In Kelly v Fitzpatrick [2007] FCA 1080; (2007) 166 IR 14 [14], Tracey J adopted the following ‘non-exhaustive range of 
considerations to which regard may be had in determining whether particular conduct calls for the imposition of a penalty, 
and if it does the amount of the penalty’ which had been set out by Mowbray FM in Mason v Harrington Corporation 
Pty Ltd [2007] FMCA 7: 

• The nature and extent of the conduct which led to the breaches. 
• The circumstances in which that conduct took place. 
• The nature and extent of any loss or damage sustained as a result of the breaches. 
• Whether there had been any similar previous conduct by the respondent. 
• Whether the breaches were properly distinct or arose out of the one course of conduct. 
• The size of the business enterprise involved. 
• Whether or not the breaches were deliberate. 
• Whether senior management was involved in the breaches. 
• Whether the party committing the breach had exhibited contrition. 
• Whether the party committing the breach had taken corrective action. 
• Whether the party committing the breach had cooperated with the enforcement authorities. 
• The need to ensure compliance with minimum standards by provision of an effective means for investigation and 

enforcement of employee entitlements and 
• The need for specific and general deterrence. 

[4] The list is not ‘a rigid catalogue of matters for attention. At the end of the day the task of the court is to fix a penalty 
which pays appropriate regard to the circumstances in which the contraventions have occurred and the need to sustain 
public confidence in the statutory regime which imposes the obligations’: Buchanan J in Australian Ophthalmic Supplies 
Pty Ltd v McAlary-Smith [2008] FCAFC 8 [91]. 
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[5] Applying the principles set out in Callan v Smith [2021] WAIRC 216, when properly construed, s 83E(1) of the Act 
prescribes the maximum penalty that is to be applied to any single contravention of a civil penalty provision. 

[6] ‘Multiple contraventions’ may occur because the contravening conduct done by an employer: 
(a) resulted in multiple contraventions of a single civil penalty provision or resulted in the contravention of 

multiple civil penalty provisions; 
(b) was repeated; 
(c) was done with respect to multiple employees. 

[7] Where multiple contraventions occur, it may be necessary to consider the principles in relation to course of conduct or 
one transaction rule and consider whether it is appropriate to make an adjustment by way of a reduction for each 
contravention: Callan v Smith [111]. 

[8] The totality of the penalty must be re-assessed in light of the totality of the offending behaviour. If the resulting penalty is 
disproportionately harsh, it may be necessary to reduce the penalty for individual contraventions: Australian Ophthalmic 
Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8 [47]-[52], Callan v Smith [112]. 

[9] The task of fixing the penalty is a process of ‘instinctive synthesis’ having regard to the circumstances of the case and the 
need to maintain public confidence in the statutory regime. 

[10] In his paper on civil penalty contraventions delivered to an ‘Employment Law Symposium: Your Guide to Workplace 
Law 2011’ Law Society of Western Australia (30 November 2011), Gilmour J of the Federal Court of Australia observed 
that: 

Determining penalties is not a matter of precedent. There is no tariff. Regard must be had in fixing a penalty to the 
individual circumstances of a case and should not be determined by a line by line comparison with another case. In 
NW Frozen Foods Pty Ltd v Australian Competition and Consumer Commission (1996) 71 FCR 285 at 295 
Buchanan J said: 

‘The facts of the instant case should not be compared with a particular reported case in order to derive 
therefrom the amount of the penalty to be fixed. Cases are authorities for matters of principle; but the 
penalty found to be appropriate, as a matter of fact, in the circumstances of one case cannot dictate the 
appropriate penalty in the different circumstances of another case.’ 

This proposition was supported in ABCC v CFMEU (No.2) (2010) 199 IR 373 at [11] per Barker J and upheld by 
the Full Court on appeal in McDonald v Australian Building and Construction Commissioner [2011] FCAFC 29. 
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Case(s) referred to in reasons: 
GHD Pty Limited v Work Safe Western Australia Commissioner [2021] WAIRC 00190; (2021) 101 WAIG 569 
Hancock Prospecting Pty Ltd v Wright Prospecting Pty Ltd [2019] WASCA 141 

Reasons for Decision 
Ex Temporé 

1 This application before me is PRES 7 of 2021 which seeks a stay of the Commission’s order in application B 167 of 2019, 
which order was made on 5 November 2021, and which is the subject of an appeal in FBA 8 of 2021.  The order dismissed the 
applicant’s contractual benefits application.  

2 In the recent decision of mine in GHD Pty Limited v Work Safe Western Australia Commissioner [2021] WAIRC 00190; 
(2021) 101 WAIG 569, I set out the relevant principles applicable to stay applications.  For the purposes of an application for a 
stay, there is no automatic right to the grant of a stay by an appellant, under s 49(11) of the Act. 

3 In GHD at [8] I said: 
The relevant principles applicable to stay applications are not in contest.  Reference was made by both parties to John 
Holland Group Pty Ltd v The Construction, Forestry, Mining and Energy Union of Workers [2005] WAIRC 02983; 
(2005) 85 WAIG 3918, per Ritter AP at [31] – [38].  These principles were recently discussed and considered by the 
Court of Appeal in Hancock Prospecting Pty Ltd v Wright Prospecting Pty Ltd [2019] WASCA 141, where the Court, at 
[47] - [48] said: 

47 An application for a suspension order under s 15 of the Civil Judgments Enforcement Act 2004 (WA) or an 
interim order for a stay under r 44 of the Supreme Court (Court of Appeal) Rules 2005 (WA) is generally 
considered in the framework of the principles enunciated in Eastland Technology Australia Pty Ltd v 
Whisson.  Those principles were conveniently re-stated by Pullin JA in Tradesman Technologies Pty Ltd v 
Ameduri in the following terms: 
(a) The successful litigant is ordinarily entitled to enforce a judgment pending the determination of any 

appeal. 
(b) It is for the applicant for a stay to move the court to a favourable exercise of its discretion.  Under 

s 15(3) this court may only make a suspension order if there are 'special circumstances' that justify 
doing so and in an application for a stay under the rules this is also a usual requirement. 

(c) The central issue will be whether the grant of a stay is perceived to be necessary to preserve the 
subject matter or the integrity of the litigation or whether a refusal of a stay could create practical 
difficulties in respect of the relief which may be granted on appeal.  This may shortly be described as 
requiring the court to consider whether the right of appeal will be rendered nugatory if a stay is not 
granted. 

(d) If it can be demonstrated that the right of appeal will be rendered nugatory if a stay is not granted, the 
stay will generally still be refused unless it can be established that the appeal has ultimately reasonable 
prospects of success. 

(e) Finally, the stay may still be refused where it appears that the balance of convenience does not lie in 
favour of the applicant where, for example, the grant of a stay will occasion hardship to the 
respondent which may not be alleviated by the terms upon which the stay may be granted. 

48 Accordingly, consideration of whether there are 'special circumstances' justifying an interim stay normally 
involves assessment of three things: 
(1) Is the stay necessary to preserve the subject matter or the integrity of the litigation? 
(2) Does the appeal have reasonable prospects of success? 
(3) Does the balance of convenience favour the grant of the stay? 

4 In my view, from the review of the application in this matter, the applicant refers to what he describes as various complaints 
regarding the conduct of the matter before the Commission, the subject of appeal in FBA 8 of 2021.  However, as I 
endeavoured to explain during the hearing of this matter, there has not been demonstrated that there are special circumstances 
involving the necessity to preserve the subject matter or the integrity of the litigation.  As the order of dismissal at first instance 
will not be materially affected if the stay is not granted, the applicant, as the appellant in appeal FBA 8 of 2021, retains all his 
rights in relation to the decision at first instance, regardless of a stay order not being made.  There is no prospect of the appeal 
being rendered nugatory if a stay is not granted. 

5 I think it is also fair to say that a summary of the applicant’s submissions filed on 16 December 2021 and referred to by him 
this afternoon, largely reflect the grounds of appeal that have been filed in FBA 8 of 2021. This includes complaints that the 
applicant raises as to certain matters of procedure and matters of merit.  In short however, I am not persuaded, based on what is 
before me in this application, that the requirements for the grant of the stay based on the principles set out in GHD, have been 
met. Accordingly, in my view, the application for a stay should be dismissed and I so order. 
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Order 
HAVING heard from the applicant on his own behalf and Mr I Curlewis of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the application be dismissed. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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Case(s) referred to in reasons: 
GHD Pty Limited v WorkSafe Western Australia Commissioner [2021] WAIRC 00190; (2021) 101 WAIG 569 

Reasons for Decision 
Introduction 
1 The applicant seeks an order that the decision of the Commission made on 23 November 2021 in application U 64 of 2021 be 

stayed pending the hearing and determination of appeal FBA 10 of 2021.  The order of the Commission the subject of the stay 
application declared that the dismissal of the respondent by the applicant on 19 June 2021 was harsh, oppressive and unfair.  
The applicant was ordered to pay compensation for loss in the sum of $2,854.16 gross and compensation for injury in the sum 
of $1,500.00, both within 21 days of the date of the order. 

Appeal to the Full Bench 
2 In appeal FBA 10 of 2021, whilst not articulated in the form of grounds of appeal as required by the Industrial Relations 

Commission Regulations 2005 (WA), the applicant asserts the following in his grounds of appeal. They are lengthy and his 
contentions are as follows: 
(a) The commissioner agreed there were 13 errors in the order of decision in speaking to the Minus, [sic] while she 

refused to review the case.  The errors included very important evidence of facts.  After amendment there were still 
some errors. 

(b) The commission treated a SMS from me as main evidence of dismissal.  The translation in the decision was not 
accurate including some words I never said. 

(c) Mr Xu's evidence in the decision described 'Mr Xu doubted Ms Li's version of events'.  The fact is the police decided 
it was false accusation.  I told the commissioner the fact and Ms Li admitted to that before the commissioner in 
hearing.  There was no doubt that she was not telling the truth.  It was important to reflect a person’s credibility. 

(d) Mr Xu's evidence stated 'Mr Xu conceded in cross-examination that he didn't have a clear recollection of what 
happened on the day'. 
That statement distorted the fact.  I expressed to the commissioner we should not focused on fetching oils or other 
details.  If the rules of a business were lawful and being agreed by most staff, then the employee should obey the 
rules. 

(e) In the part Mr Xu's evidence it stated 'Mr Xu told the WAIRC that when Ms Li walked out on 17 June 2021, he 
regarded that as being her resignation.  That was not the fact.  I told in hearing she refused to work with oral 
resigning.  I stated it already in Form 2A from the beginning.  I didn’t judge her resignation only by action of 
walking out. 

(f) In cross-examination Ms Yin pointed out Ms Li hadn’t fetched oil and started to serve the customer.  Ms Li was not 
telling the truth.  This part of witness testimony was not included in the decision.  It was important to reflect the fact 
and a person’s credibility and should not be ignored. 

(g) The commissioner questioned ‘Ms Li had left work on two or three previous occasions before completing her shift 
but had continued in employment.  Mr Xu did not point to anything about the 17 July 2021 occasion which should 
lead to the consequence being different to what they had been in past.’ 
Refusing to carry out lawful and reasonable instruction is one kind of serious misconduct.  Inviting Ms Li to go back 
working mean I already gave her opportunities to improve her performance.  Accepting Ms Li’s resignation at her 
third time of misconduct was reasonable.  There was no ground to talk Ms Li out of resignation on 17 July 2021 to 
make any difference from what had been in the past. 

(h) The decision stated ‘it was beyond doubt that Ms Li was unwell on 17 July 2021, the nature of her illness was such 
that it was unlikely to have been capable of being visibly observed by Mr Xu or her work colleagues’. 
Ms Li described in Form 2 ‘I felt very uncomfortable and had difficulty breathing’.  It was not reasonable difficulty 
in breathing couldn’t being visible, especially after refusing to work Ms Li walked to the resting room, collected her 
bag, and walked out normally.  The decision also stated ‘as an aside, I note that there is no requirement for an 
employee to advise their work colleagues of they are unwell.  Ms Li’s illness was no one’s business but her own and 
her employers to the extent that it impacted on her ability to do her work.  ‘In cross-examination by Mr Xu, Ms Li 
conceded that she did not inform anyone at the business that she was unwell before she left on 17 June 2021.  In Ms 
Li’s evidence Ms Li described she spoke briefly to Mr Xu complaining about the job scheduling before she left.  Ms 
Li recognized she didn’t inform the employer and spoke to him complaining his instruction.  If Ms Li still regarded 
her as an employee of the business, she really felt sick with difficulty in breathing, and she still could speak, then 
what she should do was declaring her illness, asking for a leave, and seeking help.  The fact was Ms Li didn’t have 
difficulty in breathing, she refused to work, spoke to the employer complaining work instruction and expressed not 
working anymore. 

(i) The decision stated ‘it is common ground that Ms Li didn’t say goodbye to her work collogues[sic] or give notice of 
her intentions to her employer when she left the workplace on 17 July 2021.  I consider the fact she did not do so 
indicates that she did not intend that day to be her last working day’. 
That was not the fact.  From beginning I told the commission Ms Li orally resigned, while the decision stated, ‘she 
didn’t give notice of her intentions to her employer’.  It seemed Ms Li’s words without any witness were accepted by 
the commissioner, and my words with witness was set aside.  That is unfair.  As mentioned above, since the 
commissioner considered there was no requirement for an employee to advise their work colleagues of they are 
unwell, there was no requirement for an employee to say goodbye to their work colleagues on last working day.  
There were 4 workers signed the certification letter to prove Ms Li refused to carry out the employer’s instruction, 
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left without approval, expressed not working anymore.  Also, the witnesses of workers pointed out she was not 
telling the truth, all of staff were happy with the allocation system except Ms Li.  There was no requirement and 
ground for her to say goodbye when resigning. 

(j) The decision stated ‘Ms Li’s text message to Mr Xu of 19 June 2021 is inconsistent with her having intended to 
resign.  Her text message attached the GP’s medical certification certifying her unfit for work for one week.  Had she 
considered that the employment has been ended by her, there would be no reason for her to provide Mr Xu with a 
medical certificate’. 
Before Ms Li sending a photo of medical certificate she first sent an aggressive and disrespectful message.  There 
were not any words of asking for a sick leave, only complaining, and slandering.  It had been 43 hours after she left 
on 17 June 2021.  During this period Ms Li had not inform the employer her illness and asked for a sick leave.  The 
fact and witness could certify Ms Li did not have any illness on 17 June 2021 when she left.  A medical certificate 
issued on 18 June 2021 could not certify there was any sickness relate to her work and the business, also could not 
certify her health conditions on 17 June 2021.  If there was illness it could be started after she left work on 17 June 
2021.  The reason for her to provide Mr Xu with a medical certificate could be she regretted resigning and seek 
money. 

(k) The decision stated ‘Mr Xu’s text message to Ms Li of 19 June 2021 did not expressly state that Mr Xu was ending 
the employment.  However, it referred to finalizing payment of what Mr Xu owned to Ms Li the following week.  It 
also contained allusion to consequences if Ms Li created conflict: in other word, veiled threats in the event Ms Li did 
not ‘go quietly’.  The content of the text message could leave no misunderstanding that the employment relationship 
was at an end’. 
The decision confirmed my message did not expressly state I was ending the employment.  Then the commissioner 
only surmise dismissal from finalizing payment.  The translation was not correct.  In the message there were not any 
words meaning finalizing or ending something.  Ms Li didn’t told the commission the fact that together with her last 
week’s payment, I transferred to her amount of $1,600 which was more than her 2 weeks’ payments.  Ms Li resigned 
herself.  Even being dismissed, the amount of money was in lieu of 2 weeks’ notice.  I submitted the evidence before 
speaking to the minus, the commissioner expressed she would not consider the evidence, that should be provided to 
the hearing or appeal.  In my message to Ms Li, I advised we could part way amicably without hurting each other.  I 
reminded Ms Li because she really had done something offensive, for example she made false accusation of assault 
towards co-worker.  Ms Li was easy to be irrational.  She accused co-worker of assault, she accused business rules as 
bully.  In the final statement of hearing, Ms Li kept crying and said she had no money and power, she didn’t 
understand why my witness and the witness of police were lying.  All the facts proved Ms Li was self-centered and 
could not control herself.  She was so easy to complain or accuse something/somebody that she did not like. 

(l) The decision stated, ‘Ms Li was in touch with Mr Xu within 24 hours providing an explanation for her absence’. 
That was not the fact.  I pointed out Ms Li was not honest and provided evidence before speaking to the minus.  The 
commissioner only amended the time as 43 hours.  In her message after 43 hours from leaving work there was not 
any expressing of illness or asking for sick leave.  There were only slandering and complaining.  That should not be 
regarded as an explanation for her absence.  In her application Form F8 to Fair Work, under the question ‘what date 
were you notified of your dismissal? Her answer was ‘I am not sure.’ In Ms Li’s application Form 2 to WAIRC, 
under the question ‘what date were you told that you were dismissed? Her answer was ‘17/06/2021.’ While the 
message she received date was 19/06/2021.  All her answers proved Ms Li did not undergo any dismissal.  She was 
not honest. 

(m) The decision stated ‘Ms Li does not seek reinstatement.  She has made a claim for Worker’ Compensation in respect 
of the incident of 31 May 2021 and ongoing bullying in the workplace.  She has been certified unfit for work from 18 
June 2021 until the date of the hearing, attributed to the incident of May 2021,’ 
On one hand, Ms Li’s accusation to the co-worker had been decided as false accusation by the police.  She 
complained the rules of business as ongoing bullying also was proved to be false by the witness.  Anyway, Ms Li 
made application of Woker’ [sic] compensation on 10th August 2021, 7 weeks from when she left work.  Only the 
incident occurred on 31 May 2021 was mentioned in her application for Worker’s Compensation.  Whereas the 
police had decided it was false accusation.  Then there was not any injury related to the business. 

(n) The decision stated ‘Further, Ms Li has been unfit for work since the date of the dismissal…according to Mr Xu’s 
unchallenged evidence, it relates primarily to the 31 May 2021 incident.  On all accounts, Ms Li commenced feeling 
unwell, to the extent that she had to cease work, on 17 June 2021, prior to the date of dismissal on 19 June 2021.’ 
There was no evidence of Ms Li’s feeling unwell before 18 June 2021, and there was no evidence of her feeling 
unwell, to the extent that she had to cease work, on 17 June 2021.  My evidence unchallengedly proved Ms Li made 
false accusation on 31 May 2021.  She did not tell the truth concerning the incident and was dishonest.  My evidence 
never mentioned her feeling unwell because she never provided any medical certificate or other evidence before 19 
June 2021.  Being unwell from 31 May June to the extent that she had to cease work on 17 June 2021, was only a 
conclusion based on Ms Li’s description without any evidence.  If she really had been felling unwell, that should 
attribute to her bad-tempered character.  Ms Li described the rules of the business as ongoing bully, and she accused 
co-work of assault.  She accused and complained what she didn’t like. 

(o) The decision stated ‘I do consider it likely that, if not for the termination of her employment by text message on 19 
June 2021, Ms Li was more likely to have recovered from her illness and been able to return to work.  On that basis, 
I am satisfied she has suffered some loss.  I assess her loss as four weeks’ pay being a period following Ms Li’s 
likely recovery from her illness that she would likely have continued to work before resigning’. 
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The fact was the translation of the text was not correct.  Also, the message was replying to Ms Li’s slandering and 
complaining.  There was not any information of dismissal.  Paying last week’s income and kindly providing extra 
money was normal and respectable.  I was not finalizing or end something in the message, only informing payment.  
Also, the assessment of loss was arbitrary, since illness and recovery are medical science, only professional can 
make a decision.  In Manning v Huntingdale Veterinary (1998) 78 WAIG 1107, President Sharkey pointed out an 
unfairly dismissed employee is to be compensated to the fullest extent of his or her loss and that the calculation of 
loss must not be arbitrary. 

(p) The decision stated ‘As for the gravity of the employer’s behavior, the termination was effected by a text message to 
Ms Li.  The text message was private, however it was sent to Ms Li when she was unwell.  Mr Xu ought to have 
known she was unwell, even if he professes that he did not know or did not believe she was unwell’…He ought to 
have known from her text message itself that she was suffering, and hurt, as she said as much in the message.’ 
I have to point out Ms Li’s message included false accusation and complaint which were an offence to human dignity 
and reputation.  The commissioner considered ‘I ought to have known from her text message itself that she was 
suffering, and hurt, as she said as much in the message.’ Ms Li’s accusation and complaint in the message was 
certified to be false by the witness.  My reply of message was counteroffensive.  If she felt unwell, that should 
attribute to her impulsive character.  Ms Li kept complaining co-worker, employer, business rules, witness from her 
team and the police.  She cried in the hearing with saying ‘I had no power and money.  I don’t understand why they 
were lying’.  Her words alluded someone was controlling the police and witnesses.  Ms Li kept making false 
accusation and complaint.  She couldn’t control her emotion.  If she was unhappy with somebody and feeling unwell, 
that was not anybody else’s fault. 

(q) The decision stated ‘The lack of clarity and frankness in Mr Xu’s text message was also likely to have compounded 
Ms Li’s hurt and confusion.  She had to work out from it that her employment was terminated.  Further, the threats of 
reporting Ms Li to government agencies if she agitated any grievance reflects on the gravity of Mr Xu’s behavior.’ 
In her application to Fair Work, under the question ‘what date were you notified of your dismissal? Her answer was 
‘I am not sure.’ In Ms Li’s application Form 2 to WAIRC, under the question ‘what date were you told that you were 
dismissed? Her answer was ‘17/06/2021.’ The facts make clear there was not any content of dismissal in the 
message.  I advised we should not hurt each other after parting ways.  I had to protect myself and reminded if she 
hurt me by false accusation as what she had done to co-worker or doing something else, I could make true accusation 
to beat back false accusation.  There was no threat, only self-defense instead.  The lie lays at the truth and the truth 
must lay at the lie. 

(r) The decision stated ‘it is somewhat difficult to gauge the level of impact the message had on Ms Li given that she 
was primarily injured by conduct at work that preceded the termination, namely the 31 May 2021 incident and the 17 
June 2021 events.  I am satisfied nerveless that the level of impact is beyond that which is ordinarily associated with 
an employer initiated termination of employment.  I would therefore award Ms Li $1,500 for injury.’ 
The decision was based on 31 May 2021 incident and the 17 June 2021 events and a message sent on 19 June 2021.  
I must point out 31 May 2021 incident was false accusation decided by the police, the 17 June 2021 event she was 
not telling the truth was certified by the witness.  The private message was counteroffensive to slandering and self-
defense of potential hurt. 
Accordingly, there was not any harsh, oppressive, and unfair dismissal.  The decision was not correct without 
reflecting the fact.  The decision should be quashed. 

Stay application 
3 In the stay application filed by the applicant, and in a statutory declaration filed by him, the above grounds of appeal in the 

notice of appeal to the Full Bench, are largely repeated. 
4 As part of the grounds in support of the application for a stay, the applicant contended that the Commission, in publishing a 

corrigendum to its reasons, whilst not differing from the final order, evidenced errors in the decision which the applicant 
contended were crucial in terms of times and dates of events as to whether there was a dismissal or injury.  Furthermore, the 
applicant contended that a text message that he sent to the respondent, on 19 June 2021, regarded by the Commission as crucial 
to its finding that the respondent was dismissed, was not correctly translated.  

5 The applicant also contended that the conclusions of the Commission in relation to Ms Li’s reliability as a witness and whether 
she was telling the truth, were open to question.  It was also asserted by the applicant that if a stay is not granted, then the 
appeal becomes “useless”.  The applicant contended that he did not wish to pay the money under the order until the appeal 
proceedings have been determined.  The applicant did not however, in his submissions, contend that he was concerned that any 
monies paid under the order would not be paid back by the respondent if the appeal was successful. 

6 The respondent opposed the grant of a stay.  She contended that the order is very clear in its terms, and she should receive the 
benefit of it, as made by the Commission. In connection with her present circumstances, the respondent submitted that she is 
still suffering some health difficulties and is not presently employed.  However, her husband is employed and is providing 
income for the household.  The respondent said that she is aware of her obligation to repay any monies paid to her under the 
order if the appeal is successful, and she will do so. 

Consideration 
7 Under s 49(11) of the Industrial Relations Act 1979 (WA) at any time after an appeal to the Full Bench has been instituted, a 

person with a sufficient interest may apply for an order that the operation of the decision appealed against be stayed.  I am 
satisfied in this matter that an appeal has been properly instituted by the applicant under s 49 of the Act to the Full Bench.  I am 
also satisfied that the applicant is a person with a sufficient interest under s 49(11) of the Act, to apply for a stay of the 
Commission’s order. 
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8 For the purposes of the disposition of the present application, I refer to my recent decision on a stay application in GHD Pty 
Limited v WorkSafe Western Australia Commissioner [2021] WAIRC 00190; (2021) 101 WAIG 569 where at [8] I said as 
follows: 

 The relevant principles applicable to stay applications are not in contest. Reference was made by both parties to John 
Holland Group Pty Ltd v The Construction, Forestry, Mining and Energy Union of Workers [2005] WAIRC 
02983; (2005) 85 WAIG 3918, per Ritter AP at [31] – [38]. These principles were recently discussed and considered 
by the Court of Appeal in Hancock Prospecting Pty Ltd v Wright Prospecting Pty Ltd [2019] WASCA 141, where 
the Court, at [47] - [48] said: 
 An application for a suspension order under s 15 of the Civil Judgments Enforcement Act 2004 (WA) or an 

interim order for a stay under r 44 of the Supreme Court (Court of Appeal) Rules 2005 (WA) is generally 
considered in the framework of the principles enunciated in Eastland Technology Australia Pty Ltd v Whisson. 
Those principles were conveniently re-stated by Pullin JA in Tradesman Technologies Pty Ltd v Ameduri in the 
following terms: 
(a) The successful litigant is ordinarily entitled to enforce a judgment pending the determination of any appeal. 
(b) It is for the applicant for a stay to move the court to a favourable exercise of its discretion. Under s 15(3) this 

court may only make a suspension order if there are 'special circumstances' that justify doing so and in an 
application for a stay under the rules this is also a usual requirement. 

(c) The central issue will be whether the grant of a stay is perceived to be necessary to preserve the subject matter 
or the integrity of the litigation or whether a refusal of a stay could create practical difficulties in respect of 
the relief which may be granted on appeal. This may shortly be described as requiring the court to consider 
whether the right of appeal will be rendered nugatory if a stay is not granted. 

(d) If it can be demonstrated that the right of appeal will be rendered nugatory if a stay is not granted, the stay 
will generally still be refused unless it can be established that the appeal has ultimately reasonable prospects 
of success. 

(e) Finally, the stay may still be refused where it appears that the balance of convenience does not lie in favour of 
the applicant where, for example, the grant of a stay will occasion hardship to the respondent which may not 
be alleviated by the terms upon which the stay may be granted. 

 Accordingly, consideration of whether there are 'special circumstances' justifying an interim stay normally 
involves assessment of three things: 
(1)  Is the stay necessary to preserve the subject matter or the integrity of the litigation? 
(2)  Does the appeal have reasonable prospects of success? 
(3)  Does the balance of convenience favour the grant of the stay? 

9 As to the criterion as of whether the appeal has a reasonable prospect of success, having considered the grounds of appeal set 
out in the notice of appeal, the Commission’s reasons for decision delivered on 12 November 2021 and the arguments of the 
parties in the proceedings at first instance, there is at least an arguable case on the appeal, but I put it no higher than that. 

10 However, and importantly, I am also required to consider whether the appeal will be rendered nugatory if a stay is not granted.  
This involves a consideration of the need to preserve the subject matter or the integrity of litigation, which in the present 
context, means whether any monies paid in accordance with the Commission’s order, are likely to be recoverable. 

11 As noted above, the applicant did not take issue with this contention at the outset of the hearing of the application for a stay.  
He did not contend that he had concerns that if monies were paid under the order, that the respondent would not pay them back 
in the event that the appeal was successful.  However, it seemed that his position on this question slightly changed, after 
hearing that the respondent is not presently working or earning an income. 

12 In my view however, having heard from the parties, I accept that the respondent is well aware of her obligations in relation to 
the repayment of any monies paid to her under the order, in the event that the appeal is successful.  Furthermore, I am not 
satisfied that on what is before me in these proceedings, the respondent will be unable to do so, in that eventuality.  
Additionally, I am not satisfied that the balance of convenience is in favour of the grant of a stay.  In short, the applicant has 
not demonstrated special circumstances warranting the making of an order in his favour.  Accordingly, the application for a 
stay is dismissed.  
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Reasons for Decision 
KENNER CC: 
1 I have had the benefit of reading a draft of the joint reasons for decision of Cosentino SC and Emmanuel C.  The appellant, Mr 

Lee, has brought six grounds of appeal.  In relation to his six grounds of appeal and the issues arising from those grounds as set 
out in the joint reasons, I agree, for the reasons that they give, that Grounds one to four inclusive are not made out.  I also 
agree, for the reasons that they give, that had it been necessary to decide the matter, that Ground five is made out, and that 
Mr Lee was not demonstrated to have been wilfully dishonest and misleading during his managerial interviews.  I am also not 
persuaded that in all of the circumstances, the removal of Mr Lee was harsh, on the ground that it was disproportionate to the 
behaviour and conduct that he engaged in. 

2 There was one matter upon which I wish to make further observations, and that is Mr Lee’s contention that the judgment of the 
Court of Appeal of New South Wales in Commissioner of Police, New South Wales Police Force v Zisopoulos 
[2020] NSWCA 236, is of significance to the approach the Commission should take in the disposition of the present appeal, 
and appeals of the present kind generally, having regard to s 33Q(2) of the Police Act 1892 (WA) (Police Act).  The issue of 
the application of Zisopoulos, arose towards the conclusion of the hearing of the appeal, and the parties were granted leave to 
file further supplementary written submissions in connection with the issue said to arise. 

3 In summary, Mr Zisopoulos was a former member the Police Force of New South Wales who, in December 2016, was 
removed by a notice under s 181D(1) of the Police Act 1990 (NSW) (NSW Act).  He was removed because the Police 
Commissioner was satisfied, on the balance of probabilities, that Mr Zisopoulos had voluntarily consumed a prohibited drug, 
that being methylamphetamine.  Proceedings were commenced by Mr Zisopoulos in the New South Wales Industrial Relations 
Commission, under statutory provisions very similar to Division 3 of Part IIB of the Police Act.  Section 181F(2) of the 
NSW Act, is in the same terms as s 33Q(2) and (3) of the Police Act in this jurisdiction. 

4 At first instance, Murphy C upheld the challenge by Mr Zisopoulos to his removal.  The Commissioner applied an earlier 
decision of the Full Bench of the New South Wales Industrial Relations Commission, in Tredinnick v Commissioner of Police 
[2016] NSWIRComm 14.  On this basis, given the approach taken by the Police Commissioner to the material before him, 
which material he assessed on the Briginshaw test, doubt was cast upon the Police Commissioner’s finding that Mr Zisopoulos 
had consumed prohibited drugs.  Environmental contamination was at least a “likely” explanation for the relevant test results, 
rather than the voluntary ingestion of prohibited drugs by Mr Zisopoulos. 

5 On appeal to the Full Bench of the New South Wales Industrial Relations Commission, a challenge was made that the 
Commission at first instance had misconstrued the terms of s 181F of the NSW Act, in relation to the onus on an appellant to 
establish that their removal was harsh, unreasonable or unjust.  The Full Bench dismissed the appeal and concluded that the 
Commissioner did not misconstrue or fail to apply the terms of s 181F or misapply the approach taken in Tredinnick. 

6 On an application for judicial review commenced by the Police Commissioner to the Court of Appeal, Bell P and Macfarlan JA 
(Wright J dissenting), held that neither the Commissioner at first instance, nor the Full Bench, had misconstrued the onus 
provision under s 181F(2) of the NSW Act, properly considered.  On the basis that the Police Commissioner had imposed the 
Briginshaw standard upon himself, and the evidence before the Commission did not meet that standard, the conclusion that 
Mr Zisopoulos’ removal from the Police Force was harsh, unreasonable or unjust, was reasonably open. 

7 After setting out the history of the relevant provisions of the NSW Act, the majority of the Court considered the distinction 
between the legal burden on an application seeking relief from removal, and the “evidentiary burden” or “tactical burden” 
which involves an assertion of no more than that at any particular given time in the hearing of a legal proceeding, the evidence 
may be such that it is open for one party to succeed, thereby requiring the other party to adduce evidence to counter it.  In this 
sense, the “evidential burden” may move from one party to the other and back again, during the course of a hearing: Amoco 
Oil Co. v Parpada Shipping Co. Ltd. (The “George S.”) [1989] 1 Lloyd’s Law Reports 369 at 370 per Lord Donaldson of 
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Lymington MR, cited in Zisopoulos at [69].  Such an ebb and flow of the requirement for there to be evidence to establish the 
existence of a fact in issue, does not in any sense, affect the overall legal or persuasive burden on the party required to establish 
their case. 

8 As was said by Kennedy J in another context, in Shire of Esperance v Peter Maxwell Mouritz (1991) 71 WAIG 891 at 895, 
“an evidential burden does not require the person upon whom it lies to establish anything.  It imposes only an obligation to 
show that there is sufficient evidence to raise an issue as to the existence or non-existence of a fact in issue”.  Furthermore, the 
notion of the “evidentiary burden”, is really in essence, one of tactical consideration or involving the “tactical onus”, discussed 
and applied in Brady (Inspector of Taxes) v Group Lotus Car Cos plc [1987] 2 All ER 674 per 
Sir Nicolas Browne-Wilkinson VC at 686-687, cited by the Court of Appeal in Zisopoulos at [96].  However it may be 
expressed, this does not, for present purposes, alter or shift the overall burden of proof on an appellant for review under either 
the NSW Act in s 181F(2) or s 33Q(2) and (3) of the Police Act, in this jurisdiction. 

9 Whilst s 181F(2) of the NSW Act is in the same terms as s 33Q(2) and (3) of the Police Act in this jurisdiction, I agree with the 
respondent’s submissions that Zisopoulos does not alter the approach that the Commission should take.  Importantly too, it 
must be borne in mind that as identified by the Court of Appeal, mentioned above, on the facts in Zisopoulos, the Police 
Commissioner had imposed upon himself the Briginshaw test of the evidence before him, to justify the removal of 
Mr Zisopoulos from the NSW Police Force.  It was for this reason, that the Commission, both at first instance and on appeal, 
considered that the evidence before the Commission fell short of that standard, thereby enabling the conclusion to be reached 
that the removal of Mr Zisopoulos was harsh, unreasonable and unjust.  It was on this basis that the Full Bench’s reference to 
“sufficient doubt”, on the facts of the case, justified the conclusion that Mr Zisopoulos’s removal was unfair.  The mere raising 
of a doubt, does not impact on the overall burden on an appellant to establish his or her case: per Bell P at [84]-[85] (Macfarlan 
JA agreeing). 

10 As was observed by the majority in the Court of Appeal too, and as has been the approach of the Commission in this 
jurisdiction in dealing with appeals under Division 3 of Part IIB of the Police Act, the issue at the end of the day will always 
be, as s 33P(1) requires, whether or not the removal decision by the Commissioner of Police is “harsh, oppressive or unfair”.  
This involves an assessment by the Commission of all the material before the Commissioner of Police when he made his 
decision, as may be supplemented by any “new evidence”, admitted under s 33R of the Police Act.  The majority of the Court 
of Appeal in Zisopoulos has, as the respondent correctly noted in its written supplementary submissions, affirmed the 
fundamental proposition that the overall persuasive burden rests on an appellant to establish that his or her removal was unfair.  
In my view, the same conclusion applies in this jurisdiction.  The Commission’s approach has always been thus, consistent 
with the requirements imposed by s 33Q(2) and (3) of the Police Act. 

11 As noted by the majority in Zisopoulos, the invocation of concepts of “tactical onus” or “evidentiary onus”, can give rise to 
confusion: per Bell P at [88] (Macfarlan agreeing).  Similar observations were made by Wright J at [200]. 

12 This Commission has generally taken a broad approach to the application of the terms of s 33P(1) of the Police Act and 
whether an appellant has established that the taking of removal action is harsh, oppressive or unfair.  No distinctions involving 
an evidential or tactical onus have been applied in this jurisdiction when considering appeals against removal.  I see no reason 
to adopt such an approach now. For example, in Nigel Beverly v The Commissioner of Police [2017] WAIRC 00270; 
(2017) 97 WAIG 627, the Commission noted that even where doubt is raised as to one aspect of the reasoning of the 
Commissioner of Police in taking removal action, this may not justify the overturning of the decision.  The Commission said 
at [40]: 

 In Polizzi v Commissioner of Police [2014] WAIRC 00302; (2014) 94 WAIG 477 [144] the WAIRC expressed the 
test as including whether there is a logical and sound basis for the Commissioner finding as he did.  If so, then even 
if an aspect of the Commissioner’s reasons is invalid or mistaken, it does not necessarily mean that the whole of the 
decision ought to be overturned.  ... 

13 The appeal should be dismissed. 
COSENTINO SC AND EMMANUEL C: 
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15 In bringing this appeal, Mr Lee maintains that his actions on 13 November 2019 in making the arrest and using force to place 
an Aboriginal woman, who will be referred to in these reasons as Ms G, in a police vehicle were legitimate, within power and 
properly exercised.  His appeal therefore raises technical legal issues concerning the requirements of the Criminal Investigation 
Act 2006 (WA) (CI Act).  At the end of the day, we have formed the view that the Commissioner of Police was right to 
conclude that the arrest was unlawful, and the use of force excessive.  For those reasons alone, Mr Lee’s appeal must fail.  But 
even if he had been right about the lawfulness of his actions, it is disappointing that he has not acknowledged that anything 
could, or should, have been handled differently by him on 13 November 2019.  It is also disappointing that throughout the 
course of the disciplinary action and this appeal, Mr Lee has showed no concern about the serious impact of his actions of 
13 November 2019 on Ms G. 

Background 
16 As at 13 November 2019, Mr Lee was a Senior Constable stationed at Geraldton. 
17 At 1.22 am on 13 November 2019, Ms G called 000.  The operator ascertained that she was seeking police assistance.  Her call 

was traced to her address and Mr Lee and Constable Amphlett attended at her address, establishing that Ms G had called for 
assistance to remove a white man, Gary, from her home.  Mr Lee and Constable Amphlett found Ms G in an agitated state, 
likely intoxicated and hostile towards them.  Gary told police that he was a friend of Ms G’s and he voluntarily left the 
premises on foot, leaving his car at Ms G’s home.  He told police that he would return later to collect it.  Mr Lee and 
Constable Amphlett departed. 

18 Ms G called 000 a second time for police assistance at about 5.11 am on 13 November 2019, complaining that Gary had 
returned and had been terrorising her.  Mr Lee and Constable Amphlett attended her home again. 

19 Mr Lee turned on his body worn camera (BWC) upon arriving at the scene.  The BWC footage was before the Commissioner 
of Police and was shown in the hearing of the appeal.  It shows that when Mr Lee and Constable Amphlett arrived, Ms G met 
them on the front step of her home veranda.  She was standing and holding a serrated kitchen knife in her hand.  
Constable Amphlett directed that she drop the knife which she did, throwing it into her front yard. 

20 The BWC records that Ms G then sat down on the step of her front veranda and engaged in a brief discussion with the police 
officers.  It is worth detailing in full the dialogue and actions as captured by the BWC: 

Time Speaker Transcript/Action 
  Body Worn Camera - Lee 
00:19 (seconds)  Police arrive, no audio 
00:25  Lee out of vehicle – drivers side 
00:28  Ms G standing on porch, hands at side. 
00:29  Appears to throw knife away 
00.30 Ms G “what you gonna taser me or shoot me” 
00.32 Amphlett “just drop the knife” 
00.33 Ms G “there knifes gone, you gonna pull out a gun?” 
00:36 Lee “no it’s a taser” 
00:37 Amphlett “...taser, don’t be stupid”. Victim sits on step. 
00:39 Ms G “well you’se are stupid, look it here, I rang you’se for what?” 
00:43 Amphlett “yeah well for what? Tell us what”. 
00:44 Ms G “your colour could have killed me before you got here”. 
00:48 Lee Our colour? Right if you ‘re gonna be racist we’re leaving, bye”. 

Both officers turn and walk towards the vehicle 
00:50 Ms G “bye”. 

Officers reach the front of their vehicle, wind noise blocks voices 
momentarily. 

00:52  Lee turns back and walks towards Ms G 
00:54 Lee “you’re under arrest, racially aggravated public order”. 

Ms G is still seated. 
00:56 Ms G “what?” 
00:57 Lee  You’re under arrest, racially aggravated public order”. 
00:58 Ms G “my house is unlocked”. 

Both officers grab Ms G’s right arm. 
01:00 Ms G “what?”. 
01:01 Lee “racially aggravated public order”. 
01:02  Both officers lead Ms G to police vehicle. 
01:05 Lee “you are under arrest, you do not have to say anything, but it may harm 

your defence if you..??..questions 
01 :12 Ms G “why don’t you go back to your own country?”. 

Pod door being opened” 
01 :13 Lee “in you get”. 
01 :21  Both officers bundling Ms G into the rear pod”. 

Amphlett walks to porch, Lee picks up knife. 
21 It was not in dispute that after Ms G said “Bye” and before Mr Lee turned back towards her, Ms G said something further and 

that it was likely she said the words “English pig”.  The BWC did not pick up anything that was said due to wind noise. 
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22 Ms G told investigators she said, “You racist…You English pig or something like that…why don’t you go back to your own 
country and arrest people over there?”  However, on the BWC footage there is very little time, two to three seconds, between 
Ms G saying “Bye” and Mr Lee turning back towards her.  Mr Lee could not recall the precise words he heard, but said it is 
likely it involved the words “Fucken English pig”.  That is less plausible than “English pig” given the timing, and also because 
Ms G did not otherwise use any profanities towards police during the course of the events at her home, except perhaps to once 
say “cocksucker” at 1:10 of the BWC footage detailed below. 

23 Mr Lee turned, placed Ms G, still sitting, under arrest and escorted her to the police vehicle, referring to a charge of “racially 
aggravated public order” and citing a UK version of a caution. 

24 Mr Lee and Constable Amphlett used physical force to haul Ms G up from her position seated on her front veranda and to 
place her in the police vehicle (POD).  To place her in the POD, Mr Lee lifted her legs while her arms were held behind her 
back by Constable Amphlett, forcing her head and torso first into the POD. 

25 Ms G was told she was under arrest within 31 seconds of Mr Lee exiting his vehicle, and she was in the rear of the police 
vehicle within about one minute of his arrival.  Throughout the BWC footage there are glimpses of the street and area 
surrounding Ms G’s home.  There are no other people visibly present in the footage other than a woman, Ms K, who came to 
Ms G’s home once Ms G was in the POD, and who described herself to police as a Ms G’s cousin. 
Constable Amphlett’s BWC records events over a period of 6:30 minutes after Ms G is placed in the POD.  The dialogue it 
records is as follows: 

Time Speaker Transcript/Action 
  Body Worn Camera - Amphlett 
  Ms G is in the rear pod 
00:25 Amphlett “are you going to calm down?” 
00:26 Ms G “why are you arresting me, I rang the cops on Gary and they arrested me”. 
00.28 Amphlett Are you going to calm down 
00:32 Ms G Help me 
00.34 Amphlett I’m not going to open it, I can’t help you 
00:36 Ms G Help me 
00:38 Amphlett We’ll go back to the station. We’re not going to let you out if you’re gonna 

keep banging, I can’t speak to you like this. 
00:44 Ms G Help me, I rang the cops for you to help me 
00:46 Amphlett Yeah we tried to speak with you 
00:48 Ms G I got assaulted and end up in here(?) 
00:49 Amphlett We’ll take her back to the station 
00:50 Lee We’ll take her back and put her in the cell 
01:10 Ms G ....? Gary already assaulted me, these cops [and this cocksucker] chucked 

me in the back, I mean it I’m gonna die, I need to breathe, open here 
01:25  Gonna die if she can’t breathe from her shouting 
01:28 Ms G I need hospital attention, I rang the cops to help me, they only seen the 

blackfellas....? Look what Gary’s done to me. I’m gonna die, this is the last 
time you’re gonna see me. 

01:48  settle down 
01:50 Ms G there’s something wrong with me, help I can’t breathe properly, they threw 

me in here....before? 
02:00 Ms K settle down then sis, settle down 
02:02  Ms G help me, I’m gonna die if you can’t help me 
  Wind noise 
02:14 Amphlett she bloody came out with a knife 
02:15 Lee she had a knife 
02:21  Ms K talking to Ms G 
02:50 Amphlett happy if we open it? 
02:52 Lee no leave the chain on 
02:56 Ms G help me, I CAN’T 
02:59 Lee sit up properly 
03:03 Amphlett is it [name] or [name]? 
03:04 Lee Why not? 
03:05 Ms G Because I’ve been assaulted before you chucked me in here 
03:12 Lee well you’re kicking the, are you going to be quiet, or do you want to go 

to... 
03:16 Ms G help me please help me 
03:20 Lee are you going to listen or do you want to go to the cells 
03:23 Ms G .....? [Gary already] assaulted me...? Can’t [and this cunt]  chuck[ed] me in 

the back here 
03:24 Amphlett [name] 
03:25 Lee do you want to go to the cells or do you want to listen and talk like a proper 

adult 
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Time Speaker Transcript/Action 
03:27 Ms G after you threw me in here 
03:29 Lee which do you want to do, do you want to stay here or do you want to go to 

the cells 
03:34 Ms G I want to talk to my sister 
03:37 Lee no I’m asking you, what are you going to do 
03:39 Ms G  I want to stay here 
03:42 Lee right sit up on the bench then and I’m going to open the door 
03:43 Ms G I can’t, I can’t 
03:49 Amphlett why can’t you [name] 
03:52 Ms G I tried to say to you whats happened to me 
03:55 Lee  you were ok when you were shouting the abuse and had the knife, so I 

don’t get.. 
03:58 Ms G I was just beaten, and you’se rocked up and you’se threw me in here after I 

had this happen to me. 
04:12 Lee sit up properly on the bench, if you don’t sit up I’m taking you to cells 
04:19 Amphlett open it up 
  takes chain off door 
04:22 Lee come on wake up 
04:23 Amphlett [name] 
04:24 Lee wake up 
04:26 Amphlett [name] we’re gonna pull you out and start doing CPR, stop it 
04:29 Lee Stop arsing around 
04:31 Ms G I’ve been assaulted look 
04:34 Lee Unfortunately that’s an old bruise 
04:35 Ms G it’s a boot, I got booted 
04:36 Lee it’s an old bruise 
04:41 Lee why didn’t you tell us about that before then? 
04:45 Ms G because you just grabbed me 
04:47  Lee right you’re going to cells 
  Lee slams door 
04:49 Ms G help me, help me 
04:52 Lee she’s that pissed she can’t listen to reason 
05:00 Amphlett it’s alright we’re just going to go, what was your name? Are you a relative 
05:03 Ms K yeah cousins 
05:04 Amphlett is there anyone else here that 
05:06 Ms K probably 
05:08 Ms G I got assaulted and they arrested me 
05:09 Ms K is there any other boys here or what 
05:10 Ms G Gary done it 
05:16 Lee Gary was out the back earlier 
05:19 Amphlett [name] are you happy to stay here or something, she’s not going to need a 

pair of shoes she’s only going to be there for 2 seconds 
05:30 Lee ........? can stay here, I’m not giving her a lift 
05:31 Amphlett no we’re not but we’ll sort it out later 
05:34 Lee are you going to calm down and listen like a responsible adult 
05:43  Opens the door 
05:44 Lee are you going to carry on being like a baby or are you going to listen like 

an adult 
  Ms G seated on floor 
05:50 Lee you’re holding the wrong side, your bruise is on the other side 
  [name] breathing deeply 
05:53 Amphlett [name], talk to us, this is your chance to talk to us, do not yell at us, tell us 

what’s happened 
06:02 Amphlett because all we’ve seen is you with a knife and you ‘ve been aggressive 

towards us 
06:06 Ms G I was trying to defend myself and you 
06:07 Lee who against? 
06:09 Ms G I rang the cops and you’se go and chuck me in here 
06:12 Lee Because you pulled a knife on us 
06:14 Ms G I had the knife in my hand trying to help myself from the ex 
06:19  Lee slams door shut 
06:30  Officers get in vehicle, BWC turned off. 
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26 Ms G was taken to the Geraldton police station.  There is CCTV footage of Ms G being removed from the POD at the police 
station by Mr Lee and Constable Amphlett as well as her interactions with police officers in the charge room.  In this footage 
Mr Lee is shown coming into the charge room, interacting with Ms G, and escorting her from the charge room. 

27 Ms G was charged with an offence under the Weapons Act 1999 (WA) (Weapons Act) related to possessing an article with 
intent to cause fear and two counts of disorderly conduct.  The first count of disorderly conduct related to her conduct whilst in 
the front yard of her home.  The second count of disorderly conduct related to her conduct whilst at the police station. 

28 On the same day, Mr Lee prepared a Statement of Material Facts for the purpose of the prosecution of the charges.  The 
Statement of Material Facts stated: 

… 
Whilst speaking to police the accused swore and made racist comments towards officers.  (Where have you been you’re 
not helping cos he’s white and I’m black.” 
Officers instructed the accused they would leave if she continued being racist. 
The accused shouted several times; “Fuck off back to your own country.” 
At the time the weather was warm and still with several neighbouring properties having their windows open.  Also there 
were several pedestrians walking around the area within hearing distance. 
The accused was arrested on the present charge. 
… 

29 Ms G was released on bail.  She later pleaded guilty to the disorderly conduct charges and not guilty to the Weapons Act 
offence. 

30 On 2 January 2020, Mr Lee and Constable Amphlett each prepared a witness statement for the purpose of the hearing of the 
Weapons Act charge.  Their respective statements were signed in each other’s presence. 

31 Mr Lee’s statement said: 
As we returned to our vehicle [Ms G] shouted more abuse at us. 
Aware that people were asleep with their windows open and some walking about the area, I returned to [Ms G] who was 
sat on the step. 
I then started walking [Ms G] to the police vehicle and as I did so I advised her; “You do not have to say anything, but 
anything you do say will be recorded and may be used in evidence.” 
During the booking in process [Ms G] stated that the knife had been in case he returned. 

32 Constable Amphlett’s statement contained the following relevant statements: 
As she threw the knife the accused continued to scream racial abuse at officers. 
I attempted to gain an account from the accused, but she continued to scream profanities at police and accuse them of 
murder. 
…continued to shout profanities. 

33 Mr Lee then listed both witness statements, together with the BWC footage, on the list of materials for disclosure.  The 
prosecution brief was provided to the Aboriginal Legal Service (ALS) who were acting for Ms G. 

34 All charges against Ms G were withdrawn prior to trial and after the ALS alerted the prosecution to the discrepancies between 
the BWC footage and Mr Lee’s and Constable Amphlett’s Witness Statements. 

35 On 27 February 2020, the ALS lodged a complaint to the Internal Affairs Unit (IAU) about Ms G’s treatment on 
13 November 2019.  The IAU commenced its investigation. 

36 During managerial interviews conducted on 19 February 2020 and 19 March 2020 in relation to Ms G’s, Mr Lee denied that he 
was involved in walking Ms G into the charge room of the police station, asserting that he had handed the matter over to other 
officers for the booking-in process and did not go into the custody area. 

37 The investigation found that recordings from the BWCs did not substantiate the statements by Mr Lee as to the words he 
attributed to Ms G, nor that she was at any relevant time swearing, shouting or screaming.  The investigation also found that 
CCTV footage from the police station showed Mr Lee did escort Ms G to the charge room, contrary to his statement in 
interview. 

Reasons for removal action 
38 The reasons for Mr Lee’s removal relate to the events of 13 November 2019 and the subsequent prosecution process.  They are 

set out in a Notice of Intention to Remove letter of 19 October 2020.  The reasons for the removal decision were: 
1. On the morning of Wednesday 13 November 2019, in Spalding, you arrested and detained [Ms G] without lawful 

authority. 
2. On the morning of Wednesday 13 November 2019 in Spalding you used excessive force when you arrested and 

detained [Ms G]. 
3. You were negligently or wilfully dishonest when you prepared a statement of material facts document and witness 

statement for the prosecution of [Ms G]. 
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4. You failed to perform your duties in a proper manner when you included Constable Amphlett’s witness statement in an 
evidential brief for the prosecution of [Ms G] without addressing inaccurate and misleading information within that 
document. 

5. You were wilfully dishonest or misleading during managerial interviews on 19 February and 19 March. 
Mr Lee’s response to proposed removal action 
39 Mr Lee’s submissions to the Commissioner of Police regarding the allegations against him are contained in an undated, 

17-page Memorandum.  He describes the second interaction with Ms G on 13 November 2019 as follows: 
… 
When Constable Amphlett and I approached the property, [Ms G] came out of the property holding a serrated edged knife 
with a 6-8-inch blade.  She was instructed to by Constable Amphlett to “drop the knife”.  I instinctively reach for my 
Taser.  [Ms G] threw the knife into the front yard.  I did not draw my Taser.  [Ms G] made a racist comment regarding our 
“colour.”  This was a continuation of the abuse she had levelled at us during the earlier visit.  My instinctive response was 
to leave the property to mitigate any escalation of tension.  I walked a few metres away and was further racially abused by 
[Ms G].  I cannot accurately recall her words; however, I understand in her interview with Det Snr Sgt Hunter where she 
described the incident, she confirmed she called me an “Fucking English Pig.”  This may have been what I heard?  It 
would explain my instantaneous reaction. 
I immediately return to her verandah and made an arrest.  It was at this time I cited an English offence rather than the 
Western Australian offence.  I cannot recall doing this.  Further I cited most of the English caution rather than the 
Western Australian version.  Again, I cannot recall doing this… 
… 
While I did not advise her at the time of the arrest of my intention to charge her under s8(l)(a) & (b) 
Weapons Act 1999 (WA), I am confident her behaviour satisfied the elements of s 8(l)… 

40 Mr Lee concedes that the initial arrest was for an offence under UK law that is not an offence in Western Australia, that the 
charge cited was incorrect and not sustainable.  He maintains, though, that Ms G’s conduct would support an offence of 
conduct intended to or likely to racially harass and disorderly behaviour in public. 

41 In relation to the allegation of excessive use of force, Mr Lee states: 
…As shown on the BWC I did not use any unnecessary force when assisting [Ms G] into the POD following her refusal 
to comply with my instructions to voluntarily enter the POD… 
… 
Upon opening the POD, I twice instructed [Ms G] to voluntarily get into the POD.  She did not meet my request.  I moved 
to place her chest onto the floor of the POD.  Once in place, Constable Amphlett and I lifted her legs off the ground and 
moved her to a position inside the POD.  During this part of the arrest [Ms G] did not raise any concerns about her 
previously incurred injuries and did not display any behaviour which would indicate she was injured… 

42 Mr Lee essentially relies upon what is shown of his actions on the BWC in response to the allegation.  He does not address the 
question of whether Ms G’s demeanour or the surrounding circumstances generally justified any use of force. 

43 In relation to the statements Mr Lee made in support of the prosecution of the charges, he says: 
… 
I concede that some of the entries in both of my Statements are not consistent with the actual events recorded on the BWC 
of the incident at [address] at approximately 5.20 am.  I believe this is a result of my conflation of the two incidents at the 
house on the night of 13 November 2020[sic].  During the first incident [Ms G] was highly intoxicated, swearing and 
racially abusive.  Constable Amphlett and I endured considerable racial abuse largely arising from her reaction to the 
shooting by a police officer of an indigenous woman who may be related to her and the fact that [Ms G’s] abusive 
husband was white. 
… 
I have no recollection of Constable Amphlett advising me that either the charge or the caution was incorrect. 
I have no recollection of the events in the Sally Port.  When asked to recall these events I simply reverted to what is the 
usual practice in dealing with unruly offenders.  They are placed in the custody of the Lockup Keeper.  I did not review 
the Solly Dock footage, I had no reason to do so.  The arrest of [Ms G] remained in my recollection uncontroversial. 

44 In relation to the inclusion of Constable Amphlett’s Witness Statement in the evidential brief, Mr Lee says: 
… 
I see no controversy in the fact Constable Amphlett’s statement was included in the prosecution brief.  Her recollection of 
events is largely consistent with my own as expressed in my statements.  It is likely that any inconsistencies in the 
statements have arisen because we have both unknowingly conflated the two events of the night of the 
13 November 2020[sic].  My viewing of the BWC was not forensic, and the events of the 13 November 2020[sic] and the 
subsequent charges were at the time of reviewing Constable Amphlett’s statement a fading memory. 

45 In his response, Mr Lee also levels criticism against the investigators in the conduct of his interview.  He says: 
… 
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The conduct of the interview by Hunter and Mackenzie was in my view, highly unprofessional, riddled with bias and 
unfounded conclusions and extremely prosecutorial. 
Throughout the interview Hunter and Mackenzie consistently put words in my mouth and made numerous conclusions as 
to my behaviour and motivations without any evidence to be found in my responses for his conclusions. 
I provide the following examples in support of my contention. 
Hunter displays a poor understanding of the Code.  He dismisses [Ms G]’s arrest on the “racial charge” even though it is 
found at s80(B) of the Code. 
At 10 of page 17, I dispute his contention.  Clearly the BWC records [Ms G] saying “cocksucker” and “cunt” when in the 
POD.  She repeats the words at the Station as evidenced on the CCTV. 
At 35 of page 17, I respond to questions saying [Ms G] remained aggressive in POD.  The BWC clearly shows this 
behaviour. 
At 5 and 10 of page 18, Hunter fails to note s11 Weapons Act which goes to the onus of proof of the defence found at s8.  
He wrongly asserts [Ms G] had a perfect defence. 
At 5 to 40 of page 17, Hunter questions me about my instruction to [Ms G] to get into POD.  The BWC clearly shows I 
asked her twice to get in and she did not comply.  I clearly explain why I acted with speed when placing her in the POD.  
I acted as I am expected to do under the Regs. 
At 5 to 40 of page 21, I am questioned about excessive or unnecessary force.  The Regs go to unnecessary force however 
the allegation goes to excessive force.  The two terms are used interchangeably in many of the documents supporting the 
allegations.  Clearly there is no evidence in the BWC to satisfy a test for excessive force.  As for unnecessary force, 
[Ms G] presented with a knife and was abusive.  I acted to protect myself and Constable Amphlett and [Ms G]. 
… 

46 Finally, Mr Lee requests that the Commissioner review recent examples of Officers being injured when placing persons in 
PODs “and consider a recent example of allegations of excessive force being substantiated, yet the offending Officer remained 
in Force”. 

Grounds of Appeal 
47 Mr Lee basis his appeal on six grounds.  Grounds one1 to five essentially challenge the ultimate finding of fact in relation to 

each of the five reasons for removal: 
(a) Ground one is that the Commissioner of Police was wrong in finding Ms G’s arrest was unlawful because the arrest 

complied with the Police Force Regulations 1979 (WA) and the CI Act requirements.  As part of this ground, Mr Lee 
argues that there were valid grounds for an arrest based on the commission of an offence under s 8 of the Weapons Act 
and/or disorderly conduct in public and/or conduct likely to or intended to racially harass under the Criminal Code Act 
Compilation Act 1913 (WA) (Criminal Code).  Mr Lee submits that the incorrect recitation of the caution does not 
undermine the lawfulness of the arrest. 

(b) Ground two is that the Commissioner of Police was wrong in finding that Mr Lee had used excessive or unnecessary 
force against Ms G.  Again, Mr Lee says the use of force complied with the Police Force Regulations 1979 (WA) and 
was necessary to protect the officers’ and Ms G’s safety as well as to prevent continuation of the offence. 

(c) Ground three is that the Commissioner of Police was wrong in finding that Mr Lee was wilfully dishonest in preparing 
the Statement of Material Facts and his Witness Statement for the prosecution brief.  He says his statements were 
genuinely consistent with his recollections of events and he had neither intention nor motivation to mislead.  He also 
relies upon “accepted practices of the respondent” in preparation of these documents, including that they are prepared 
quickly and any deficiencies addressed when handed to prosecutors or during checks by the supervisory chain of 
command.  He points out that none of the supervisory chain of command found his documents wanting, and permitted 
the prosecution to proceed based on them. 

(d) Ground four is that the Commissioner of Police was wrong to find Mr Lee had failed to perform his duties in a proper 
manner when he included Constable Amphlett’s Witness Statement in the prosecution brief without addressing its 
inaccuracies and misleading information contained in it.  He says her recollections were “largely similar to his own” 
and it was usual practice to assess these things in a cursory rather than accurate way. 

(e) Ground five is that the Commissioner of Police was wrong to find Mr Lee was wilfully dishonest or misleading during 
the managerial interviews because there is no evidence that he intentionally mislead interviewers, was not evasive or 
duplicitous and he did not materially change his story despite “duress” during the interviews. 

48 Mr Lee’s sixth appeal ground is that the decision to remove him was harsh because it is disproportionate with his behaviour, it 
brings to an end his 20-year career devoted to public service, and has not resulted in a loss of public confidence in the Police.  
This final ground also alleges the removal action to be harsh “because Mr Lee’s performance of his duties in line with 
acceptable custom and practice for front line officers”.  This submission would, of course, be worrying if it was shown to have 
any merit. 

Appeals under Part IIB of Police Act 1892 (WA) 
49 Section 33P of the Police Act 1892 (WA) (Police Act) allows a person who has been removed from office as a result of 

removal action under s 33L to appeal to the Western Australian Industrial Relations Commission (Commission) on the ground 
that the decision of the Commissioner of Police to take removal action was harsh, oppressive or unfair.  This involves the test 
articulated in The Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, 
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Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 of whether the employer’s lawful right to dismiss an employee 
has been exercised so harshly or oppressively as to amount to an abuse of that right. 

50 Under s 33Q, on hearing an appeal under s 33L, the Commission must proceed as follows: 
33Q. Proceedings on appeal 

(1) On the hearing of an appeal instituted under this Part, the WAIRC shall proceed as follows — 
(a) first, it shall consider the Commissioner of Police’s reasons for deciding to take removal action; 
(b) secondly, it shall consider the case presented by the appellant as to why that decision was harsh, 

oppressive or unfair; 
(c) thirdly, it shall consider the case presented by the Commissioner in answer to the appellant’s case. 

(2) The appellant has at all times the burden of establishing that the decision to take removal action was harsh, 
oppressive or unfair. 

(3) Subsection (2) has effect despite any law or practice to the contrary. 
(4) Without limiting the matters to which the WAIRC is otherwise required or permitted to have regard in 

determining the appeal, it shall have regard to — 
(a) the interests of the appellant; and 
(b) the public interest which is taken to include — 

(i) the importance of maintaining public confidence in the integrity, honesty, conduct and standard 
of performance of members of the Police Force; and 

(ii) the special nature of the relationship between the Commissioner of Police and members of the 
Force. 

51 The effect of s 33Q is to include a requirement for the Commission to determine whether there is a logical and sound basis for 
the Commissioner of Police finding as he did.  The Commission should be attentive to the Commissioner of Police’s reasons, 
examining them closely in terms of substance and the process by which they were formulated: Carlyon v Commissioner of 
Police [2004] WAIRC 11966; (2004) 85 WAIG 708 at [15]; Ferguson v The Commissioner of Police [2017] WAIRC 00238; 
(2017) 97 WAIG 502.  If there is a sound, logical reason for removal, then, even if an aspect of the Commissioner’s reasons is 
invalid or mistaken, it does not necessarily mean that the whole of the decision ought to be overturned.  It is the overall 
reasonableness or fairness of the decision, taking account of all of the circumstances, that is significant: Polizzi v 
Commissioner of Police [2014] WAIRC 00302; (2014) 94 WAIG 477 at [144].  See also McGrath v Commissioner of Police 
[2005] WAIRC 01989; (2005) 85 WAIG 2006. 

52 Mr Lee’s counsel submitted that the Commission should follow the reasoning in Commissioner of Police, New South Wales 
Police Force v Zisopoulos [2020] NSWCA 236.  Counsel submitted that Zisopoulos stood for the principle that once sufficient 
doubt is raised by an appellant as to the soundness of a reason for removal action, then an evidentiary or tactical burden may 
arise which will require the Commissioner of Police to answer the doubt in order to defeat a conclusion that the removal was 
harsh, unreasonable or unjust. 

53 Zisopoulos does not lay down a formula for determination of appeals under either s 181F(2) of the Police Act 1990 (NSW) 
(NSW Act) or s 33Q(2) of the Police Act.  The issue which the New South Wales Court of Appeal was deciding was whether, 
by referring in its reasons to the appellant casting “sufficient doubt” on the findings of the Commissioner of Police, and an 
“evidentiary burden” on the Commissioner of Police, the Commissioner at first instance had misapplied the legislative test 
which placed the legal burden of proof on the appellant.  The majority of the Court of Appeal resolved the matter on the basis 
the Commissioner’s reasoning did not amount to the application of any legal onus different to that mandated by the legislation. 

54 We agree with the Commissioner of Police’s submissions that Zisopoulos does not mark a departure from the settled approach 
to appeals under s 33Q as set out above.  Fundamentally, the appellant bears the legal burden of proving removal action is 
harsh, unjust or unreasonable.  At most, Zisopoulos demonstrates how, practically, the Commissioner of Police may answer 
and defeat an appeal once an appellant has produced enough evidence to otherwise justify upholding their appeal. 

55 The appellant did not, in any event, address how Mr Lee’s case created “sufficient doubt” to need to be answered by the 
Commissioner of Police (the tactical or evidential burden).  Mr Lee apparently considered that it was enough for him to merely 
challenge the Commissioner of Police’s findings in order to create “sufficient doubt”.  His submissions state: 

The appellant contends that much of the facts relied on by the Police Commissioner could not support a decision to 
remove him from the WA Police Force. 
The decisions in Starr and Tredinnick which were followed almost entirely in Zisopoulos clearly demonstrate an 
evidentiary or tactical burden must shift to the respondent as the appellant has cast “sufficient doubt” on the evidence 
relied upon by the Police Commissioner. 

56 The reference in this submission to a burden “shifting” is mistaken.  Zisopoulos makes it clear that the legal burden of proof 
never shifts from the appellant.  Rather, an evidentiary or tactical burden arises (not shifts) once the appellant has created 
sufficient doubt. 

57 The second difficulty with the submission is, as is alluded to earlier, it assumes that challenging the Commissioner of Police’s 
finding equates to creating sufficient doubt.  There is, of course, a critical step, indeed a hurdle, for Mr Lee to first overcome, 
namely, creating the doubt as to the reasonableness of the Commissioner of Police’s finding. 
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58 A further mistake that is apparent from Mr Lee’s submissions in relation to the application of Zisopoulos, is that he then 
further disregards the step involving the evidentiary burden on the Commissioner of Police if and when doubt is raised, instead 
treating the creation of doubt as being sufficient to determine the outcome of the appeal.  This flawed application of the 
reasoning is apparent from Mr Lee’s submissions formulated as follows, for example: 

…[I]n consideration of Mr Lee’s evidence the Police Commissioner could not reasonably find Mr Lee’s behaviour was 
wilfully dishonest.  The allegation should fall away. 

59 As can be seen, even if Mr Lee’s evidence raises doubt about the reasonableness of a finding, Zisopoulos means that the 
Commissioner of Police may meet, and defeat, the case on the basis of the Commissioner of Police’s evidence which shows 
the finding was reasonable.  The allegation does not “fall away” at the point when Mr Lee’s evidence creates doubt. 

60 The conclusion of the Court of Appeal in Zisopoulos does not, as Mr Lee’s counsel suggests, give Mr Lee’s appeal some 
practical advantage which means he does not need to establish the Commissioner of Police’s findings were harsh, oppressive 
or unreasonable. 

61 The grounds of appeal mark out the scope of the issues to be determined: Moran v The Commissioner of Police 
[2015] WAIRC 00464; (2015) 95 WAIG 804 (per Beech CC at [96]-[97], Mayman C agreeing; Kenner C at [175]). 

62 Therefore, the process for determining this appeal involves consideration of the following issues raised by the grounds of 
appeal: 
(a) whether Ms G’s arrest was unlawful; 
(b) whether Mr Lee’s use of force on Ms G was excessive; 
(c) whether Mr Lee was negligently or wilfully dishonest when he prepared the Statement of Material Facts and Witness 

Statement for Ms G’s prosecution; 
(d) whether Mr Lee failed to perform his duties in a proper manner when he included Constable Amphlett’s inaccurate and 

misleading witness statement in the prosecution brief; 
(e) whether Mr Lee intended to mislead investigators during managerial interviews; and 
(f) what the competing interests and factors set out in s 33Q(4) signify in relation to the reasonableness and fairness of 

removal action. 
Was there an absence of lawful authority for the arrest? 
63 The Commissioner of Police was satisfied that the arrest was not lawful.  Mr Lee has the onus of establishing that this finding 

was unsound or unreasonable.  Section 128 of the CI Act sets out the conditions for making a lawful arrest, without an arrest 
warrant.  Mr Lee must therefore show that the requirements for exercising the power of arrest under s 128 were satisfied. 

64 Section 128 provides: 
128. Arrest power for offences 

(1) In this section — 
serious offence means an offence — 

(a) the statutory penalty for which is or includes imprisonment for 5 years or more or life; or 
(b) under the Restraining Orders Act 1997 section 61(1) or (2a); or 
(c) that involves family violence as defined in the Restraining Orders Act 1997 section 5A(2)(a), (b), 

(e) or (j) or a threat to enact that violence; or 
(d) under section 38C(2). 

(2) A police officer or a public officer may arrest a person for a serious offence if the officer reasonably suspects 
that the person has committed, is committing, or is just about to commit, the offence. 

(3) A police officer or a public officer may arrest a person for an offence that is not a serious offence if the officer 
reasonably suspects —  

(a) that the person has committed, is committing, or is just about to commit, the offence; and 
(b) that if the person is not arrested — 

(i) it will not be possible, in accordance with law, to obtain and verify the person’s name 
and other personal details; or 

(ii) the person will continue or repeat the offence; or 
(iii) the person will commit another offence; or 
(iv) the person will endanger another person’s safety or property; or 
(v) the person will interfere with witnesses or otherwise obstruct the course of justice; 

or 
(vi) the person will conceal or disturb a thing relevant to the offence; or 
(vii) the person’s safety will be endangered. 

65 “Offence” is defined in s 3 of the CI Act as “…any offence under a written law”.  The reference in this definition to a “written 
law” is a reference to any Act or Ordinance passed by the Parliament of Western Australia, or by any Council previously 
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having authority or power to pass laws in Western Australia, such Act or Ordinance having been assented to by or on behalf of 
Her Majesty and any subsidiary legislation for the time being in force: Interpretation Act 1984 (WA), s 5. 

66 Section 4 of the CI Act is also relevant.  It states: 
For the purposes of this Act, a person reasonably suspects something at a relevant time if he or she personally has grounds 
at the time of suspecting the thing and those grounds (even if they are subsequently found to be false or non-existent), 
when judged objectively, are reasonable. 

67 In Labriola v Morgan [2017] WASC 256, Tottle J described the requirements of s 4 of the CI Act at [45]-[46] (citations 
omitted): 

Section 4 of the Criminal Investigation Act states that a person ‘reasonably suspect’ something at a relevant time if he 
or she personally has grounds at the time for suspecting the thing and those grounds (even if they are subsequently 
found to be false or non-existent) when judged objectively, are reasonable. 
There are two aspects to the definition: 
(i) The arresting officer must suspect the thing.  A suspicion is a state of mind.  It has been held to mean ‘a state 

of conjecture or surmise where proof is lacking’; and, ‘more than an idle wondering ... it is positive feeling of 
actual apprehension or mistrust amounting to a slight opinion but without sufficient evidence’.  In the context 
of an investigation, a suspicion has been held to mean a ‘working hypothesis’ for which there is some 
supporting material, and where there is a rational connection between the suspicion and the supporting 
material.  The information acted on by the arresting officer need not be based on his own observations.  He is 
entitled to form a suspicion based on what he has been told.  He may act on hearsay evidence, information 
from an informant or even an anonymous tipoff. 

(ii) The suspicion must be objectively reasonable.  That is, the information or material from which the officer’s 
suspicion arises must also engender that suspicion in the mind of a reasonable person thinking about that 
information.  In assessing this, the Court is required to look at the grounds which were in the officer’s mind at 
the relevant time, and judge those grounds objectively against what was known, or reasonably capable of 
being known by the officer at the time.  The question whether the information provided reasonable grounds 
for the suspicion will depend on the source of the information in its context seen in the light of the 
surrounding circumstances. 

… 
68 So, for an arrest to be lawful, s 128 requires: 

(a) First, that the police officer form a suspicion that an offence has been, is being, or will be committed.  That is, the 
officer must, as a matter of fact, actually subjectively suspect that an offence has, is or is just about to be committed. 

(b) Second, the suspicion must be reasonably held.  Whether a suspicion was reasonable is a mixed question of law and 
fact.  This involves an objective assessment judged at the time the power was exercised: O’Hara v Chief Constable of 
the Royal Ulster Constabulary [1996] UKHL 6; [1997] AC 286 at [298].  Section 4 of the CI Act makes plain that it 
does not matter whether the grounds for the suspicion are subsequently found to be false or non-existent. 

(c) Third, if the offence is not a serious offence, then the officer must also form a reasonable suspicion, that is, a belief 
actually held and objectively reasonable, that one or more of the conditions in s 128(3)(b) are met. 

69 At the time he made the arrest, Mr Lee described the charge as “racially aggravated public order”.  It was accepted by both 
parties that this relates to an offence that exists in UK law and does not represent an offence under the Criminal Code or in 
Western Australian law. 

70 There is no suggestion in this case that the arrest was based on a suspicion that an offence was about to be committed.  
Mr Lee’s position is that the arrest was based on Ms G’s actions immediately prior to the arrest. 

71 What offence did Mr Lee suspect Ms G of committing?  This is, as indicated above, a question of fact: Labriola at [65].  There 
is some force to the Commissioner of Police’s submission to the effect that the surest guide to what offence Mr Lee had in 
mind and the offence he suspected was being committed at the time of the arrest was the one he spoke at the time of the arrest, 
that is, the English offence of “racially aggravated public order”. 

72 Mr Lee concedes that there is no offence of racially aggravated public order in Western Australian law.  If it is accepted that 
the offence expressly cited was the one Mr Lee believed had been committed, it must follow that the first condition for the 
arrest was not met.  Mr Lee did not suspect an offence as defined in s 3 of the CI Act was being committed.  There was no 
“written law” in his contemplation.  Rather he suspected that Ms G’s behaviour met the elements of what is an offence in the 
UK, but not in WA. 

73 As a consequence, the arrest would not comply with the requirements of s 128 of the CI Act.  This failure cannot be 
circumvented by later identifying an offence with which Ms G might have been charged.  This conclusion appears to be 
supported by Forrest v Douglas [1983] WAR 270 where Burt CJ gives short shift to the Magistrate at first instance having 
held that an arrest was lawful because an alternative offence to the one cited was available.  His Honour said simply, “It is with 
respect to that enough to say that that was not the basis for the arrest in fact”. 

74 However, we have some disquiet in accepting that the offence Mr Lee had in mind as a matter of fact, was the English offence 
simply because of the nomenclature he used.  Mr Lee contends that although he cited the English offence, he had in his mind 
the offences under Chapter XI of the Criminal Code.  There is no suggestion that Mr Lee was under some misapprehension at 
the time that he made the arrest that he was at a house in suburban Liverpool rather than the mid-west of what is now known as 
Western Australia.  Nor is there any suggestion that he believed UK laws applied in this state.  On that basis, it is more likely 
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that Mr Lee did have in his mind an offence or offences under the Criminal Code, but misnamed them by the name he recalled 
from UK law. 

75 Accordingly, the fact that Mr Lee uttered an English offence is not, in our view, the end of the matter. 
76 At hearing, Mr Lee’s counsel asserted that when making the arrest, Mr Lee had in mind a racial offence or offences under the 

Criminal Code, referring to ss 78, 80A and 80B.  The relevant parts of the Criminal Code are as follows: 
76. Terms used 

In this Chapter — 
animosity towards means hatred of or serious contempt for; 
display means display in or within view of a public place; 
distribute means distribute to the public or a section of the public; 
harass includes to threaten, seriously and substantially abuse or severely ridicule; 
member of a racial group includes a person associated with a racial group; 
publish means publish to the public or a section of the public; 
racial group means any group of persons defined by reference to race, colour or ethnic or national origins; 
written or pictorial material means any poster, graffiti, sign, placard, book, magazine, newspaper, leaflet, 
handbill, writing, inscription, picture, drawing or other visible representation. 
… 

78. Conduct likely to incite racial animosity or racist harassment 
Any person who engages in any conduct, otherwise than in private, that is likely to create, promote or 
increase animosity towards, or harassment of, a racial group, or a person as a member of a racial group, is 
guilty of a crime and is liable to imprisonment for 5 years. 
Alternative offence: s. 80A or 80B. 
Summary conviction penalty: imprisonment for 2 years and a fine of $24 000. 
… 

80A. Conduct intended to racially harass 
Any person who engages in any conduct, otherwise than in private, by which the person intends to harass a 
racial group, or a person as a member of a racial group, is guilty of a crime and is liable to imprisonment for 
5 years. 
Alternative offence: s. 78 or 80B. 
Summary conviction penalty: imprisonment for 2 years and a fine of $24 000. 

80B. Conduct likely to racially harass 
Any person who engages in any conduct, otherwise than in private, that is likely to harass a racial group, or a 
person as a member of a racial group, is guilty of a crime and is liable to imprisonment for 3 years. 
Summary conviction penalty: imprisonment for 12 months and a fine of $12 000. 

77 Counsel also added that Mr Lee had in mind the offence of carrying an article with intent to cause fear that someone will be 
injured or disabled under s 8 of the Weapons Act.  That section provides: 

8. Other articles carried or possessed as weapons 
(1) Except as provided in subsections (3) and (5) and section 10, a person who carries or possesses an article, not 

being a firearm, a prohibited weapon or a controlled weapon, with the intention of using it, whether or not for 
defence — 

(a) to injure or disable any person; or 
(b) to cause any person to fear that someone will be injured or disabled by that use, 

commits an offence. 
Penalty: imprisonment for 2 years and a fine of $24 000. 

(2) A person is presumed to have had the intention referred to in subsection (1) if — 
(a) the article was carried or possessed in circumstances that give reasonable grounds for suspecting 

that the person had the intention; and 
(b) the contrary is not proved. 

(3) A person does not commit an offence under subsection (1) if the person carries or possesses the article at the 
person’s dwelling for the purpose of using it in lawful defence at the dwelling in circumstances that the person 
has reasonable grounds to apprehend may arise. 

(4) In subsection (3) — 
dwelling has the same meaning as in section 1 of The Criminal Code. 
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(5) A person who has the immediate control of a business does not commit an offence under section 8(1) if the 
person carries or possesses the article at a part of the business premises — 

(a) that is not in the view of the public; and 
(b) to which the public does not usually have access, 

for the purpose of using it in lawful defence at the business premises in circumstances that the person has 
reasonable grounds to apprehend may arise. 

78 The first pertinent observation is that the offences under ss 78 and 80A of the Criminal Code are punishable by imprisonment 
of five years.  This means that both offences are categorised as “serious offences” under s 128(1) of the CI Act.  In his recorded 
interview conducted on 19 February 2020 Mr Lee told Sergeant Darren Connor that he considered Ms G’s conduct was 
“…[B]asically it’s disorderly conduct but with racial undertones”.  He also effectively concedes that the conduct was “at the 
lower end of the scale”.  In the result, Ms G was not charged with any serious offence.  Mr Lee considered a serious offence 
was not appropriate in light of the degree of severity of the conduct: paragraphs (9)-(10) of his Record of Interview. 

79 It is apparent from Mr Lee’s statement to Sergeant Connor that Mr Lee did not subjectively or in fact suspect Ms G of 
committing a serious offence of any sort.  To have maintained otherwise, given that Ms G’s conduct amounted to one sentence 
plus one brief combination of two to three adjectives, is simply implausible.  We find that he did not suspect Ms G had 
committed a serious offence and therefore did not suspect the commission of an offence under either ss 78 or 80A of the 
Criminal Code. 

80 Nor are we satisfied that Mr Lee subjectively and in fact suspected that Ms G had committed an offence against s 80B of the 
Criminal Code.  That section does not involve a serious offence as defined under s 128 of the CI Act.  However, from Mr Lee’s 
responses to questions in the interview with Sergeant Connor, it is clear that Mr Lee did not know the elements of s 80B at the 
time that he made the arrest.  He said: 

…I should have locked her up for the disorderly and then researched or spoken with the supervision regarding the racial 
aspect of it, cos I’ve had this discussion before, but it was about eight years ago, but that’s where I knew at the back of me 
mind -- 
SGT CONNOR: Yeah. 
SNR CONST LEE: --- there was such legislation--- 
SGT CONNOR: Yeah. 
SNR CONST LEE: --- but I didn’t know about the DPP bit until I actually brought the lady back.  So, yeah, we should 
have just gone for the disorderly and then researched it and kept it with that.  I think it was a case of basically I was tired, 
it was the end of the day, and I knew there’s an offence there, and I had a brain fart, if you’ll excuse me Fren - and 
basically I went back to what I knew best, which was basically the old English legislation. 
… 

81 We have no doubt Mr Lee thought Ms G was being racist.  It is also clear from his response to the words she uttered that he 
was affronted by them.  No criticism is made of Mr Lee for being affronted, but him being affronted does not equate to a 
suspicion that a criminal offence had been committed.  In this case, Mr Lee did not have enough knowledge of the elements of 
s 80B of the Criminal Code to have subjectively suspected Ms G had committed that criminal offence. 

82 Even if this conclusion is wrong, and Mr Lee did have the requisite subjective suspicion, such suspicion would not meet the 
further requirement that it be objectively reasonable.  Section 80B makes it unlawful to engage in conduct, otherwise than in 
private, that is likely to harass a racial group or a person as a member of a racial group.  “Harass” includes to threaten, 
seriously and substantially abuse or severely ridicule. 

83 Mr Lee told investigators that when Ms G referred to “Your colour could have killed me before you got here” he understood 
she was referring to the threat of violence from the white male, Gary, who had earlier been at her home and whose presence 
was the reason she had called for police assistance.  While she referred to “colour”, the part of her statement which was 
denigrating was in reference to Gary.  She was not alleging white people in general were killers.  Further, the derogatory part 
of her statement “English pig” was not the “English” as much as the “pig”: a reference to Mr Lee’s occupation as a police 
officer. 

84 In the definition of “harass”, the concepts of seriously and substantially abusing and severely ridiculing should be viewed from 
the victim’s perspective.  In this case the victim is a police officer with some 20 years of policing experience.  It is unlikely 
that Mr Lee is a person who had a delicate sensitivity to language, such that references to skin colour or “English pig” could 
seriously and substantially abuse or severely ridicule him.  The fact that, by the time he made his response to the proposed 
removal action, he could not even recall what words were spoken by Ms G in the seconds that were “lost to the wind”, also 
reveals a lack of severity even from Mr Lee’s point of view. 

85 It is apt to recall what Commissioner Wootten observed in the course of the Royal Commission into Aboriginal Deaths in 
Custody: 

Over and over again during this Commission there has been evidence about Aboriginals using the term ‘cunts’ in relation 
to police, usually with the result of a charge of offensive behaviour … I have often been led to wonder how police could 
continue to remain offended by a term they heard so often and so routinely … The evidence in the Gundy hearing gave 
several glimpses of the fact that, as one would expect, it is a term in common use amongst police themselves … 
It is surely time that police learnt to ignore mere abuse, let alone simple ‘bad language’ … Charges about language just 
become part of an oppressive mechanism of control of Aboriginals.  Too often the attempt to arrest or charge an 
Aboriginal for offensive language sets in train a sequence of offences by that person and others - resisting arrest, 
assaulting police, hindering police and so on, none of which would have occurred if police were not so easily ‘offended’ 
(Wootten 1991a, pp. 144 - 145). 
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86 The Royal Commission into Aboriginal Deaths in Custody recommended that the use of offensive language in circumstances 
of interventions initiated by police should not normally be occasion for arrest and charge.  A review of the implementation of 
this recommendation found that: 

‘[T]hroughout Australia, Aboriginal people are being arrested, placed in police custody and, in some cases, imprisoned on 
the basis of behaviour that the police find offensive and which has been precipitated by police actions’ (Cunneen C and 
McDonald D, Keeping Aboriginal and Torres Strait Islander People Out of Custody: An Evaluation of the 
Implementation of the Recommendations of the Royal Commission into Aboriginal Deaths in Custody, Aboriginal and 
Torres Strait Islander Commission, Canberra (1997) 8. 

87 In the circumstances, a conclusion that Ms G’s conduct was conduct that was likely to “harass” Mr Lee, an experienced police 
officer, was not objectively reasonable. 

88 Further, the two statements were made by Ms G from her front verandah, when the police officers were in her front yard.  
There were no other people present.  She was not shouting, and indeed the words she stated immediately prior to her arrest 
were not even audible on the body worn camera footage.  There was therefore no reasonable basis to suspect that the words 
spoken were otherwise than in private, having regard to both the location and the quality of the conversation: Gibbs v 
Wanganeen [2001] FMCA 14; (2001) 162 FLR 333 at [14]-[18].  Again, this deprives the suspicion of an offence having been 
committed of the requirement that the suspicion be reasonably held. 

89 Finally, it is necessary to consider whether Mr Lee had a reasonable suspicion that Ms G had committed an offence under s 8 
of the Weapons Act at the time he arrested her.  Mr Lee’s position at the hearing of this matter was that this was an offence that 
Mr Lee had in mind at the time of the arrest. 

90 The BWC footage shows that immediately after Mr Lee places Ms G in the POD, he walks towards the knife that she had 
thrown into the front yard when the officers had first arrived, picked it up and placed it in the police vehicle. 

91 Further, when Ms G was in the POD, and the officers were speaking with MsK who had arrived at Ms G’s property, both 
Constable Amphlett and Mr Lee told Ms K that Ms G “had a knife”.  When Ms G says, from the POD “I rang the cops and 
you’se go and chuck me in here”, Mr Lee’s response was “Because you pulled a knife on us”. 

92 In his 19 February 2020 interview, Mr Lee told Sergeant Connor “I felt that she had the knife, and I had the powers to arrest 
her for it”. 

93 On the basis of evidence outlined above, we find that Mr Lee subjectively held a suspicion that Ms G had committed an 
offence against the Weapons Act by carrying the kitchen knife. 

94 The next question is whether the suspicion was objectively reasonable.  In this regard, the Commissioner of Police held two 
concerns about the reasonableness of any such suspicion.  The first concern about reasonableness was that Mr Lee had 
apparently not had regard to the likelihood of Ms G having a complete defence to the charge under s 8(3), that is, a 
self-defence defence. 

95 This concern arises in the context of Ms G explaining, or attempting to explain, from the rear of the POD, the reason she had 
the knife: “I had the knife in my hand trying to help myself from the ex”, immediately before Mr Lee slams the door of the 
POD shut on her. 

96 Mr Lee submits to the effect that Ms G had the onus of establishing that she had a lawful excuse to have carried or been in 
possession of the knife.  That much is clear from s 11 of the Weapons Act which states: 

11. Proof of exceptions or lawful excuses 
In any proceedings against a person for an offence under section 6, 7, 8A or 8 the person has the burden of 
proving any exception under that section or section 10 or any lawful excuse on which the person seeks to rely. 

97 However, that is not quite to the point of whether or not there was a reasonable basis to suspect she had committed an offence 
by being in possession of a weapon.  Section 8(3) expressly provides that an offence is not committed if the defence applies.  
We do not agree that placing a legal burden of proving the defence on the person carrying the weapon is the same as deeming 
the offence to have been committed unless and until the burden is discharged, which is the effect of Mr Lee’s submission.  
Formulating a suspicion that the offence has been committed requires a consideration of whether a defence is likely to be 
proved. 

98 Mr Lee did not contend in the course of the hearing that Ms G did not, at the end of the day, have a good defence to the s 8 
Weapons Act charge.  While he appeared to suggest to investigators that Ms G had the knife to attack Gary, rather than for 
self-defence, he had no grounds for making that assertion.  On the contrary, and astoundingly, Mr Lee did nothing to ascertain 
the reasons Ms G was holding the knife, or indeed as to her safety generally, prior to making the arrest despite the facts: 
(a) that the reason police were called to attend Ms G’s house was that she had contacted police for their assistance; 
(b) earlier that morning Mr Lee had attended her house and found her in conflict with Gary who, he ascertained, was 

known to Ms G, and whose car was at her house.  Mr Lee knew that Gary had left the premises by foot and so it was 
likely that he was going to return for his car; 

(c) Mr Lee understood Ms G’s reference to “your colour could have killed me” to be a reference to Gary; and 
(d) when police arrived Ms G had repeated that she had called for police help and she pointed to overturned furniture on 

her veranda. 
99 Mr Lee maintained that he was not aware of any history of a domestic relationship or violence between Gary and Ms G.  

However, the WA Police CAD records showed: 
(a) that Ms G made a call to police because her ex-partner, Gary, was terrorising her at 5.10.22 am, at 5.07.46 am on 

13 November 2019; and 
(b) at 5.11 am further details were entered into the CAD including that Ms G had a medical condition which requires 

regular monitoring; and that 36 family violence incidents were recorded against her name. 
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100 There is no evidence that Mr Lee accessed this CAD data, although there is evidence that Constable Amphlett was using CAD 
throughout the following events, from around 5.20 am through to 6.59 am on 13 November 2019. 

101 Even if Mr Lee did not have an actual knowledge of a history of family and domestic violence between Ms G and Gary from 
the CAD entries or Ms G herself, he had enough information from the previous evening to have a basis to suspect the 
possibility of violence between Ms G and Gary and certainly had enough information to have warranted questions being asked 
to ensure Ms G’s safety. 

102 Mr Lee had not asked a single question of Ms G prior to arresting her.  When Constable Amphlett asked the question “Tell us 
what [you rang police for]”, Mr Lee did not wait for any response or explanation before he said “Our colour?  Right if you’re 
gonna be racist we’re leaving, bye”.  His dismissive and disrespectful behaviour generally towards Ms G ultimately means that 
he could not have made any assessment of her reasons for holding the knife and therefore could not be said to have reasonably 
held a suspicion that she had committed an offence under s 8. 

103 The second concern with the reasonableness of suspecting a Weapons Act offence had been committed is the absence of 
conduct by Ms G indicating that she intended using the knife to injure or threaten anyone.  The Summary of Investigation 
notes: 

…There is no evidence to indicate [Ms G] had threatened the officers or intended to threaten the officers with the knife, 
and the BWC recording indicates that there were no other people in the vicinity. 

104 The BWC footage shows that when Mr Lee exits his vehicle, Ms G’s arms were down by her side.  Her stance is casual, and 
she throws the knife away in a casual manner either immediately before, contemporaneously or instantly after being asked by 
Constable Amphlett to do so. 

105 Significantly, immediately before the arrest, Mr Lee was returning to his vehicle and leaving Ms G’s property without 
apparently considering no further police attendance at the property was necessary and without taking any steps to retrieve and 
secure the knife.  From this alone it can be inferred that Mr Lee did not consider Ms G intended using the knife to cause injury 
or make threats. 

106 In these circumstances, it was not objectively reasonable for Mr Lee to have held a suspicion that Ms G had committed an 
offence under s 8. 

107 Even if we are wrong about: 
(a) Mr Lee’s subjective state of mind as to his suspicion of the commission of an offence under s 80B of the 

Criminal Code; or  
(b) the objective reasonableness of his suspicion of the commission of an offence both under s 80B of the Criminal Code 

and s 8 of the Weapons Act, 
the arrest was nevertheless unlawful because the requirements of s 128(3)(b) were not met. 

108 Mr Lee’s counsel submitted that s 128(3)(b) was met because: 
(a) under s 128(3)(b)(ii) Ms G will continue or repeat the offence; 
(b) under s 128(3)(b)(iv) Ms G will endanger another person’s safety or property; and 
(c) under s 128(3)(b)(vii) Ms G’s safety will be endangered. 

109 Whether the offence or offences involve the possession of a weapon or racial hatred, there can be no credible suggestion that 
Mr Lee suspected Ms G would continue or repeat the offence in circumstances where, at the time of and immediately prior to 
the arrest: 
(a) The knife had been dropped; 
(b) Ms G had not done anything to retrieve the knife; 
(c) Police officers had not done anything to retrieve the knife; 
(d) Police officers were leaving Ms G’s premises and Mr Lee had said “Bye”; and 
(e) Ms G was sitting on her front veranda and had said “Bye”. 

110 Mr Lee’s counsel did not really elaborate upon why or how Mr Lee formed a reasonable suspicion that Ms G would endanger 
another person’s safety or property.  Again, nothing was evident in the evidence or the body worn camera footage what would 
suggest such potential.  There were no other people around, other than the police officers.  She was at and within her own 
home. 

111 The suggestion that Ms G was arrested for her own safety, because there was a suspicion her safety could be endangered if she 
was not arrested, cannot be seriously entertained when the evidence shows Mr Lee had a complete and utter disregard for her 
wellbeing throughout the course of his interaction with her on the morning of 13 November 2019.  The suggestion that she was 
arrested for her own safety borders on offensive.  This is what the evidence shows: 
(a) Ms G had called for police assistance, but Mr Lee did nothing to ascertain why she had called for police assistance.  He 

decided to leave her unassisted within seconds of arriving at her property.  
(b) Mr Lee grabbed Ms G by the arm to haul her up from her position seated on her veranda and placed her in the POD. 
(c) Mr Lee dismissed Ms G’s concerns about her pre-existing injuries.  As she calls out from the back of the POD about 

having been assaulted by Gary and needing hospital attention, it is only Ms K, who responds to her.  The following 
exchanges occurred: 

Lee: Sit up properly 
… 
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[Ms G]: Because I’ve been assaulted before you chucked me in here 
Lee: Well, you’re kicking the - are you going to be quiet or do you want to go to --- 
[Ms G]: Help me.  Please help me. 
Lee: Are you going to listen or do you want to go to the cells?” 
… 
[Ms G]: …I tried to say to you what’s happened to me. 
Lee: You were okay when you were shouting the abuse and had the knife so I don’t get --- 
[Ms G]: I was just beaten, and you’se rocked up and you’se threw me in here after I had this happen to me. 
Lee: Sit up properly on the bench, if you don’t sit up I’m taking you to cells. 
… 
[Ms G]: I’ve been assaulted look. 
Lee: Unfortunately that’s an old bruise. 
[Ms G]: It’s a boot, I got booted. 
Lee: It’s an old bruise.  Why didn’t you tell us about that before then? 
[Ms G]: Because you just grabbed me. 
Lee: Right, you’re going to the cells. 
[Slams door]. 

112 It is impossible in these circumstances to entertain any suggestion that Mr Lee was concerned for Ms G’s safety such as to 
have had a suspicion that not arresting her would mean her safety would be endangered. 

113 None of the conditions of s 128(3)(b) were met.  Accordingly, in our view Mr Lee has not cast the necessary doubt on whether 
the Commissioner of Police acted properly or fairly in finding the arrest was unlawful.  Ms G should not have been arrested. 

114 In the Commissioner of Police’s reasons for removal action there is reference to Mr Lee having cited the incorrect caution 
when making the arrest.  At hearing, the Commissioner of Police properly conceded that the incorrect caution did not render 
the arrest unlawful. 

Did Mr Lee use excessive force when he arrested and detained Ms G? 
115 Mr Lee refers to s 231of the Criminal Code as the authority for using force in the execution of an arrest.  Section 231(1) 

provides: 
231. Executing sentence, process or warrant or making arrest, using force for 

(1) It is lawful for a person who is engaged in the lawful execution of any sentence, process, or warrant, or 
in making any arrest, and for any person lawfully assisting him, to use such force as may be reasonably 
necessary to overcome any force used in resisting such execution or arrest. 

… 
116 Section 16 of the CI Act further provides:  

16. Force, use of when exercising powers  
(1) When exercising a power in this Act, a person may use any force against any person or thing that it is 

reasonably necessary to use in the circumstances —  
(a) to exercise the power; and  
(b) to overcome any resistance to exercising the power that is offered, or that the person exercising 

the power reasonably suspects will be offered, by any person.  
(2) If under subsection (1) a person uses force, the force may be such as causes damage to the property of 

another person.  
(3) Any use of force under subsection (1) against a person is subject to The Criminal Code Chapter XXVI. 

117 Mr Lee also refers to the Police Force Regulations 1979 (WA) regs 402 and 605, emphasising that an arrest should be effected 
“zealously”, “diligently” and “promptly”.  He relies upon the BWC footage, which he says does not appear to involve any use 
of excessive force.  He points out that Mr Lee asked Ms G twice “in you get” but that Ms G made no attempt to enter the POD 
voluntarily, so as to make the use of force necessary and reasonable. 

118 It is clear from s 231(1) of the Criminal Code and s 16 of the CI Act that while an officer may use force as is reasonably 
necessary in exercising the power of arrest, such force is only to either exercise the power or to overcome resistance to the 
exercise of the power.  Mr Lee did not make any attempt to justify his use of force by reference to these conditions. 

119 The BWC footage shows that at no time did Ms G demonstrate any resistance to the arrest.  She pointed out that her house was 
unlocked (this comment was ignored by the police officers).  She asked “What?” twice when told she was under arrest and 
what the charge was.  She looked visibly baffled, bewildered and incredulous at her arrest.  But she did not resist it. 
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120 While it is true that Ms G did not voluntarily enter the POD when asked, it is also clear that she was still processing what was 
going on and had little real opportunity to enter the POD before she was forcibly placed in the POD.  There was no more than 
nine seconds between the POD door being opened, the first instruction to “Get in the POD” and the second instruction which 
coincided with her being “bundled” into the POD.  In that time, Ms G was obviously still processing what was going on and 
what was being asked of her.  There was no real opportunity for her to get into the POD voluntarily or in a safe and dignified 
way. 

121 The evidence simply does not demonstrate that there was any resistance to the arrest nor any need to use force to effect it.  
Mr Lee has not created any doubt as to the reasonableness of the Commissioner of Police’s finding that his use of force in the 
course of the incident was excessive. 

Was Mr Lee negligently or wilfully dishonest when he prepared the Statement of Material Facts and Witness Statement for 
Ms G’s prosecution? 
122 Mr Lee concedes that his accounts of the events on 13 November 2019 as set out by him in the Statement of Material Facts and 

his Witness Statement were wrong.  He exaggerated the number of times Ms G was instructed to drop the knife before she did 
so, and also exaggerated the extent of swearing (of which there was none prior to her arrest) and abuse levelled towards 
Mr Lee and Constable Amphlett. 

123 The picture painted by the Statement of Material Facts and the Witness Statement is at complete odds with what is shown by 
the BWC footage.  The statements paint a picture of the officers being fearful for their own safety because of Ms G’s 
aggression.  The BWC footage shows a woman who is clearly frustrated and unimpressed with police but relatively passive 
being treated with dismissiveness and provocation by Mr Lee. 

124 Mr Lee’s challenge to the Commissioner of Police’s finding is directed at the finding that the inaccuracies were “willful”.  He 
contends that his mistakes were innocent: the result of confusion, and perhaps fatigue, rather than being deliberate fabrications.  
The Commissioner of Police points out that the relevant finding was that Mr Lee was willfully or negligently dishonest.  In 
other words, the respondent says it is not necessary for the Commissioner of Police to have found Mr Lee had an intention to 
mislead or to have acted deliberately in order to have made the relevant finding. 

125 The basis for the removal action relevant to this ground was not merely that Mr Lee made a false statement about the events on 
13 November 2019.  Rather, it was that he made dishonest statements.  In dealing with this ground, it is therefore more useful 
to focus on the meaning of “dishonesty” than the words which precede it.  The preceding words are practically redundant once 
“dishonesty” is properly understood.  

126 In Peters v R [1998] HCA 7; (1998) 192 CLR 493Toohey and Gaudron JJ said at [15]-[18]: 
There is a degree of incongruity in the notion that dishonesty is to be determined by reference to the current standards of 
ordinary, honest persons and the requirement that it be determined by asking whether the act in question was dishonest by 
those standards and, if so, whether the accused must have known that that was so.  That incongruity comes about because 
ordinary, honest persons determine whether a person’s act is dishonest by reference to that person’s knowledge or belief 
as to some fact relevant to the act in question or the intention with which the act was done.  They do not ask whether he or 
she must be taken to have realised that the act was dishonest by the standards of ordinary, honest persons.  Thus, for 
example, the ordinary person considers it dishonest to assert as true something that is known to be false.  And the ordinary 
person does so simply because the person making the statement knows it to be false, not because he or she must be taken 
to have realised that it was dishonest by the current standards of ordinary, honest persons. 
There are also practical difficulties involved in the Ghosh test.  Those difficulties arise because, in most cases where 
honesty is in issue, the real question is whether an act was done with knowledge or belief of some specific thing or with 
some specific intent, not whether it is properly characterised as dishonest.  To take a simple example: there is ordinarily 
no question whether the making of a false statement with intent to deprive another of his property is dishonest.  Rather, 
the question is usually whether the statement was made with knowledge of its falsity and with intent to deprive.  Of 
course, there may be unusual cases in which there is a question whether an act done with knowledge of some matter or 
with some particular intention is dishonest.  Thus, for example, there may be a real question whether it is dishonest, in the 
ordinary sense, for a person to make a false statement with intent to obtain stolen property from a thief and return it to its 
true owner. 
The practical difficulties with the Ghosh test arise both in the ordinary case where the question is whether an act was done 
with knowledge or belief of some specific matter or with some specific intent and in the unusual case where the question 
is whether an act done with some particular knowledge, belief or intent is to be characterised as dishonest.  In the ordinary 
case, the Ghosh test distracts from the true factual issue to be determined; in the unusual case, it conflates what really are 
two separate questions, namely, whether they are satisfied beyond reasonable doubt that the accused had the knowledge, 
belief or intention which the prosecution alleges and, if so, whether, on that account, the act is to be characterised as 
dishonest.  In either case, the test is likely to confuse rather than assist in deciding whether an act was or was not done 
dishonestly. 
In a case in which it is necessary for a jury to decide whether an act is dishonest, the proper course is for the trial judge to 
identify the knowledge, belief or intent which is said to render that act dishonest and to instruct the jury to decide whether 
the accused had that knowledge, belief or intent and, if so, to determine whether, on that account, the act was dishonest.  
Necessarily, the test to be applied in deciding whether the act done is properly characterised as dishonest will differ 
depending on whether the question is whether it was dishonest according to ordinary notions or dishonest in some special 
sense.  If the question is whether the act was dishonest according to ordinary notions, it is sufficient that the jury be 
instructed that that is to be decided by the standards of ordinary, decent people.  However, if “dishonest” is used in some 
special sense in legislation creating an offence, it will ordinarily be necessary for the jury to be told what is or, perhaps, 
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more usually, what is not meant by that word.  Certainly, it will be necessary for the jury to be instructed as to that special 
meaning if there is an issue whether the act in question is properly characterised as dishonest. 

127 Ultimately, dishonesty involves a subjective element in addition to the making of a false statement.  The subjective element 
may, depending on the context, involve knowledge, belief or intent.  Practically, in the circumstances of this case, whether the 
conduct is negligent or wilful is neither here nor there, because in order for Mr Lee to have made a statement dishonestly, he 
had to have made it with either subjective knowledge of the true events, an intention to make a false statement or a belief that 
his statement was false.  It is not necessary for it to be proven that Mr Lee intended to gain a benefit for himself in making a 
false statement.  That is only one potential means by which dishonesty might be found. 

128 Mr Lee maintains that his statements were made to the best of his recollection.  He says that the “discrepancies” between what 
is evident from the BWC as to the actual events of 13 November 2019 and the documents he completed recounting the events 
was the result of him conflating or confusing the events of the earlier attendance at Ms G’s home the previous evening.  He 
says he was fatigued, that he might have been suffering from sane automatism on the morning of the arrest, and that he suffers 
from PTSD for which he takes medication.  He also relies on an absence of evidence that he intended to do harm to Ms G or 
receive a benefit from making a false report. 

129 Mr Lee did not rely upon any evidence as to the impact of PTSD or his medication for it on the accuracy of his own memory.  
His case in reliance upon his medical condition was no more than an unsubstantiated assertion that it may have had a role to 
play.  It does not undermine the reasonableness of the Commissioner of Police’s finding. 

130 When it comes to the Statement of Material Facts which Mr Lee completed at the end of the same shift during which he 
attended at Ms G’s home on two occasions, it is plausible that the effects of fatigue caused him to conflate and confuse the 
events of both visits.  This might explain why the Statement of Material Facts stated, falsely, “Whilst speaking to police the 
accused swore” and “The accused shouted several times; ‘Fuck off back to your own country’”. 

131 However, it is difficult to understand how fatigue or conflation of the two visits accounts for the false statement: 
The accused was instructed several times to drop the knife. 
It was only when an officer reached for his Taser, did the accused drop the knife. 

as there is no suggestion a knife was involved in the first visit. 
132 Nor does Mr Lee’s explanation account for the false statement, “There were several pedestrians walking around the area within 

hearing distance”. 
133 What Mr Lee knew of the events of 13 November 2019 is what he observed.  He was present and his knowledge was 

first-hand.  What he did not observe himself, he cannot have known or believed to be true.  Accordingly, Mr Lee has not 
established that these false statements are anything but an invention by him.  That is, he made the statements knowing that they 
were not true.  They were dishonest. 

134 Dealing then with Mr Lee’s Witness Statement, the first point is that because the statement was made several weeks after 
13 November 2019, fatigue cannot explain Mr Lee’s false account.  If Mr Lee, by that point in time, no longer had an accurate 
recollection of the events, then he was able to review the incident report and BWC footage.  Indeed, he told investigators that 
he had watched the BWC footage prior to signing Constable Amphlett’s Witness Statement on 2 January 2020, albeit not in 
conjunction with reading the brief. 

135 Accepting that Mr Lee had viewed the BWC footage prior to signing his Witness Statement on 2 January 2020, it must follow 
that Mr Lee did not know nor believe to be true the statements contained in his Witness Statement that Ms G ignored 
instructions to drop the knife.  Given that the statement was made for the purpose only of proving the charge under s 8 of the 
Weapons Act, the statement was a material one in the scheme of the facts which needed to be proven. 

136 Even if it was plausible that Mr Lee believed that Ms G had ignored the instruction to drop the knife, it is more plausible that 
the statement was a fabrication designed to ensure the evidence supported the charge which followed the arrest which Mr Lee 
had made. 

137 Before leaving this ground, something further should be said about the fact that the prosecution brief was allowed to be served, 
and the prosecution maintained, on the basis of the fallacious material until 24 January 2020 after the ALS raised concerns 
about the lawfulness of the arrest.  Notably, the prosecution brief was served on Ms G on 22 January 2020 and the ALS had 
identified the flawed basis by the following day, 23 January 2020.  This is telling of how glaringly obvious it was that Ms G 
should never have been arrested, and is damning of a system that failed to pick up what was glaringly obvious. 

138 Of particular concern is the evidence that Mr Lee’s supervisor, Sergeant Connor, viewed the BWC footage with the volume 
low to see that the footage was able to be played, but without a view to assessing the strength of the evidence supporting the 
charge on the basis that could be left to Brief Quality Management.  Sergeant Connor also told investigators that he did no 
more than skim the police officers’ witness statements and did nothing to verify their consistency, either with each other or the 
BWC footage. 

139 The following exchange occurred between Sergeant Connor and the investigator: 
INVESTIGATOR: In hindsight, if you had watched that video and then read the statements, what would you have done? 
SGT CONNOR: Oh, it would have been cut off right then and there and I would have had a chat to them and depending 
on the severity, from what I can - I know now, whatever the case - there would have been some performance management 
done at some level. 
INVESTIGATOR: Okay. 
SGT CONNOR: I would have taken it to the OIC. 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 61 
 

140 It is clear that the potential injustice to Ms G was not perpetrated by Mr Lee alone, but was the result of the actions and 
decisions of several others involved in supervisor review and what was termed “Brief Quality Management” processes. 

Did Mr Lee fail to perform his duties in a proper manner by including Constable Amphlett’s Witness Statement in the 
prosecution brief? 
141 At this point, having found that Mr Lee has not succeeded in the preceding grounds of appeal, we are satisfied that there 

existed a sound, logical reason for removal, even without regard to the last two allegations.  It is therefore not technically 
necessary to consider the fourth and fifth grounds of appeal.  However, for completeness, the following observations can be 
made about Ground four. 

142 Mr Lee counter-signed Constable Amphlett’s Witness Statement at 10.05 pm on 2 January 2020, having signed his own at 
9.30 pm on that same day.  He counter-signed it after he had viewed the BWC footage.  The content of Constable Amphlett’s 
statement was inconsistent with the BWC footage and, as Mr Lee rightly submits, was significantly more fallacious in its 
account of relevant events than Mr Lee’s statement was. 

143 It is not entirely clear on what basis Mr Lee challenges the finding against him.  He refers to having adopted his usual practice 
in reviewing and signing Constable Amphlett’s statement: a practice which has never previously resulted in any performance 
or disciplinary issues being raised with him.  There are three ways of viewing this argument.  The first is that Mr Lee’s practice 
of making a “cursory assessment” of the brief materials has not previously resulted in a misleading or fallacious brief.  If that is 
the case, it does not advance Mr Lee’s case because in this instance, the brief did contain fallacious information. 

144 The other way of viewing the submission is that Mr Lee cannot be confident that his practice has not resulted in briefs 
containing misleading or fallacious information in the past, but if it has, he has gotten away with it.  For obvious reasons, he 
did not articulate his case in this way.  It too would not have advanced his case. 

145 The third way to view the argument is that Mr Lee’s cursory assessment of the materials was the result of environmental 
pressures to transact such work quickly.  The difficulty with accepting this as a factor exculpating Mr Lee is that the 
compilation of police prosecution briefs is not a matter of mere paperwork, but concerns the integrity of the criminal justice 
system and has consequences for individuals’ liberty.  In short, the idea that police officers are required to put efficiency before 
integrity is inimical to the very core of a police officer’s duties. 

Was Mr Lee wilfully dishonest or misleading during managerial interviews? 
146 While it is not technically necessary to consider this ground, the following observations are made. 
147 The Commissioner of Police’s primary concern about Mr Lee’s answers to investigators was his denial of having involvement 

with Ms G after arriving with her at Geraldton police station.  It is clear from CCTV footage, and he now concedes, that he did 
have involvement with her. 

148 It appeared to be common ground that it is considered undesirable for a police officer to continue to have involvement with a 
person in custody for offences relating to conduct that involved that police officer, as was the case here.  That is likely to do 
with the potential for aggravation of hostility, and provoking further offences as well as to preserve the integrity of the 
charging process. 

149 Mr Lee appears to have known that he should not have had continued involvement with Ms G once she was in custody as he 
said during interview on 19 March 2020: 

I couldn’t tell you [what Ms G had said when in custody about her reasons for having a knife]…That’s because I had 
handed over - in the sally port, so we didn’t go into the custody area, either of us, because of the way she’d been towards 
the two of us.  So we handed over to other officers for the booking-in process. 

150 Even so, reviewing the transcript of the interviews on this topic, there is no positive basis to conclude that Mr Lee was other 
than genuinely mistaken about his involvement with Ms G while she was in custody.  The Commissioner of Police says that 
Mr Lee has not offered any adequate explanation for his inaccurate statements.  That does not mean that he knew the 
statements were wrong, believed they were wrong or intended to make false statements. 

151 Had it been necessary to determine this ground of appeal, we would uphold it.  However, upholding this ground will not alter 
the ultimate view that the Commissioner of Police’s removal action was reasonably and soundly based. 

Section 33Q(4) considerations 
152 The removal action has brought Mr Lee’s career of 20 years as a police officer to an end.  It affects his livelihood and 

reputation.  Clearly the removal action is a high price for Mr Lee to pay for his conduct. 
153 Regrettably, Mr Lee has not demonstrated any real insight into or remorse for his actions, other than to the extent it has had 

consequences for himself. 
154 It is worth noting that in the hearing of this matter, counsel for Mr Lee referred the Commission to video footage of Ms G 

whilst in police custody at the Geraldton police station which counsel submitted demonstrated a “continuation” of the racist 
hatred offences she had committed earlier.  The particular exchange counsel referred the Commission to was as follows: 

Gatehouse keeper: Do you have any allergies? 
[Ms G]: Yeah, racist white arseholes. 

155 This was part of the basis for a further, third charge against Ms G of behaving in a disorderly manner in a police station or 
lock-up being added to the charges against Ms G after her arrest.  The Statement of Material Facts says, relevantly: 

…During this time the accused was continually racially abusive and aggressive towards officers and the Custody 
Notification Scheme (CNS) representative. 
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156 Pointing out this “continuing” conduct at the police station does not advance Mr Lee’s appeal.  His removal was based on his 
actions in conducting the arrest and the use of force prior to Ms G’s arrival at the Geraldton police station.  However, the fact 
that Mr Lee relies upon this particular exchange to attempt to justify her original arrest demonstrates how misguided he is in 
relation to what constitutes racist harassment and, if anything, fortifies our concerns about his lack of insight and remorse. 

157 Had Ms G wished to express her sentiments in a manner deemed by Western society to be polite, she might have said: 
I am an Aboriginal woman who has suffered the effects of racism and discrimination by white, colonial society and I no 
longer wish to be so subject. 

158 She did not use polite terms, but her meaning was the same. 
159 Given the events that preceded Ms G’s reference to racist white arseholes, including her complaints that she had contacted 

police for assistance and they had arrested her rather than her white ex-partner, she had perfectly reasonable cause to call out 
racism.  It is a well-documented fact that Aboriginal people suffer discrimination and racism in and by white society.  Ms G 
was perfectly placed to express what is highly likely to be her real, lived experience of racism. 

160 In its context, her statement is an accusation of racism.  The meaning she conveyed and her attempt to convey it cannot 
reasonably be viewed as the commission of a criminal offence any more than saying here that the impact of colonisation 
through the actions of white participants have caused Aboriginal trauma and oppression, or the even less controversial 
statement that some white people are racist. 

161 In Mr Lee’s response to the proposed removal action and his appeal to the Commission, he has consistently maintained that he 
was right to have arrested Ms G and that the charges against her were justified.  In his attempts to justify his use of force 
against her, he has gone to lengths to portray her as racist, aggressive and dangerous.  At no point has Mr Lee acknowledged 
that Ms G had good cause to be aggrieved, nor has he acknowledged the harm his actions caused Ms G.  The closest he has 
come to an expression of remorse was when, on 19 March 2020, he said to investigators: 

All I can say is I’d acted in good faith.  I believed my actions were right on the day, and it’s only after sitting down now 
with you that, yeah, it was a little bit worse than what I thought.  So, yeah, I – I - all I can say is obviously I’ve messed up.  
It was not me intention.  It’s not me intention to do false prosecutions or charges.  I’m not like that.  I don’t want to do 
that.  It’s - we’ve got enough shit going on as it is without bloody falsifying stuff.  So, yeah, like I say, I was acting in best 
faith, and I’ll walk away and learn from this. 

162 Mr Lee’s remorse has therefore only extended to his own erroneous statements made after the events of the morning of 
13 November 2019 and not his actual interaction with Ms G. 

163 How, then, does Mr Lee’s interests; his reputational and career interests particularly; weigh as against the public interest?  
There is undeniably an urgent public interest in improving Aboriginal/Police relations, in closing the gap on Aboriginal 
incarceration rates, and in having a police force which is effective in responding to and preventing domestic and family 
violence.  All of these are highly relevant to the maintenance of public confidence in the integrity, honesty, conduct and 
standard of performance of members of the Police Force.  We can therefore comfortably say that Mr Lee’s interests, weighed 
against this public interest, are not such as to render his removal harsh, oppressive or unfair. 

NOTE: [38] amended by Corrigendum issued 19 January 2022 ([2022] WAIRC 00017). 
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Order 
HAVING heard Mr M Shipman of counsel on behalf of the appellant and Mr S Pack of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Police Act 1892, hereby orders – 

THAT the appeal be dismissed. 
(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Western Australian Industrial Relations Commission. 
 

 

2022 WAIRC 00017 
APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION OF 29 DECEMBER 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAREN LEE 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
DATE (CORRIGENDUM WEDNESDAY, 19 JANUARY 2022) 
FILE NO/S APPL 7 OF 2021 
CITATION NO. 2022 WAIRC 00017 
 

CORRIGENDUM 
In paragraph [38] of the Reasons for Decision dated 14 December 2021 ([2021] WAIRC 00631), delete “detailed” and insert 
“detained” in lieu thereof. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Western Australian Industrial Relations Commission. 
Dated: 19 January 2022 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES REBECCA WOODS 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
DATE TUESDAY, 21 DECEMBER 2021 
FILE NO/S APPL 16 OF 2021 
CITATION NO. 2021 WAIRC 00650 
 

Result Appeal discontinued by leave 
Representation 
Appellant In person 
Respondent Mr S Pack of counsel 
 

Order 
WHEREAS the appellant sought and was granted leave to discontinue the appeal, the Commission, pursuant to the powers 
conferred on it under the Police Act 1892, hereby orders – 
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THAT the appeal be discontinued by leave. 
(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Western Australian Industrial Relations Commission. 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2021 WAIRC 00645 
REVIEW OF DECISION OF THE CONSTRUCTION INDUSTRY LSL PAYMENTS BOARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN LLOYD WATERS 

APPLICANT 
-v- 
MYLEAVE. CONSTRUCTION INDUSTRY PORTABLE PAID LONG SERVICE LEAVE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 20 DECEMBER 2021 
FILE NO/S APPL 49 OF 2021 
CITATION NO. 2021 WAIRC 00645 
 

Result Order issued 
Representation 
Applicant Mr J Waters, on his own behalf 
Respondent Ms R Harding, of Counsel 
 

Order 
HAVING heard from Mr J Waters, on his own behalf and Ms R Harding, of Counsel, the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the applicant files particulars of his grounds for seeking review setting out the basis on which he alleges 
the relevant decision is in error by no later than 21 January 2022. 

2. THAT the applicant provides the respondent with a copy of any documents related to his employment with 
Titan Recruitment from 19 November 2014, including his contract of employment, position description, 
work related licenses and qualifications by no later than 21 January 2022. 

3. THAT the respondent files a response to the applicant’s grounds for seeking review by no later than 
4 February 2022. 

4. THAT the matter be listed for further directions on Wednesday, 9 February 2022 at 10:00 am. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ELECTRICAL TRADES UNION WA 

APPLICANT 
-v- 
WORMALD SECURITY CONTROLS AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 23 DECEMBER 2021 
FILE NO/S APPL 51 OF 2021 
CITATION NO. 2021 WAIRC 00658 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 65 
 

 

Result Order issued 
Representation 
Applicant Ms B Ward and Mr P Carter 
Respondent Mr M Humphry of counsel on behalf of The Electrical and Communications Association of Western 

Australia (Union of Employers) 
 

Order 
WHEREAS this is an application filed by the Electrical Trades Union WA (ETU) on 30 November 2021 to vary the Electrical 
Trades (Security Alarms Industry) Award, 1980 pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS a copy of the application was provided to The Electrical and Communications Association of Western Australia 
(Union of Employers) at the request of the ETU; 
AND WHEREAS service of the application was effected by the Commission’s Registry on 7 December 2021; 
AND WHEREAS on 13 December 2021, correspondence was received from NECA Legal on behalf of The Electrical and 
Communications Association of Western Australia (Union of Employers) requesting that the record be amended to include its name 
as the appropriate respondent to the application in lieu of the Electrical & Communications Association of WA Inc; 
AND WHEREAS on 22 December 2021, proposed orders was sent to the ETU and The Electrical and Communications 
Association of Western Australia (Union of Employers); 
AND WHEREAS on 22 December 2021, the ETU confirmed it consented to the proposed orders; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 

1. THAT The Electrical and Communications Association of Western Australia (Union of Employers) be 
substituted for the Electrical & Communications Association of WA Inc as a respondent to the application. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2021 WAIRC 00639 
APPEAL AGAINST DECISION TO TAKE REMOVAL ACTION ON 20 MAY 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRONWYN YVONNE HINDER 

APPELLANT 
-v- 
WESTERN AUSTRALIAN DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 17 DECEMBER 2021 
FILE NO/S APPL 54 OF 2021 
CITATION NO. 2021 WAIRC 00639 
 

Result Order issued 
Representation 
Appellant Mr M Humphreys of counsel 
Respondent Mr S Pack of counsel 
 

Order 
HAVING HEARD Mr M Humphreys of counsel on behalf of the appellant and Mr S Pack of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it by the Prisons Act 1981 (WA) hereby orders –  
1. THAT the Commission’s jurisdiction to determine the herein appeal be heard as a preliminary issue. 
2. THAT the requirements of regs 89D and 89E of the Industrial Relations Commission Regulations 2005 (WA) be stayed 

pending the hearing and determination of the preliminary issue. 
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3. THAT the respondent file a written outline of submissions and list of authorities that he intends to rely upon at least 
14 calendar days prior to the date of the hearing. 

4. THAT the appellant file a written outline of submissions and a list of authorities that she intends to rely upon at least 
seven calendar days prior to the date of the hearing. 

5. THAT the hearing of the preliminary issue be listed by the Commission on a date to be fixed. 
6. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Western Australian Industrial Relations Commission. 
 

 

2022 WAIRC 00003 
DISPUTE RE ALLEGED FAILURE BY THE RESPONDENT TO ABIDE BY THE PROCEDURAL FAIRNESS 

PRINCIPLES SET OUT IN COMMISSIONER'S INSTRUCTION NO 3 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 
APPLICANT 

-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE THURSDAY, 6 JANUARY 2022 
FILE NO. CR 36 OF 2021 
CITATION NO. 2022 WAIRC 00003 
 

Result Programming directions issued 
Representation  
Applicant Mr C Fordham (of counsel) 
Respondent Mr S Pack (of counsel) 
 

Direction 
HAVING heard from Mr C Fordham (of counsel) on behalf of the applicant and Mr S Pack (of counsel) on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), directs –  

1.  THAT the parties file a bundle of agreed documents by 14 January 2022;  
2.  THAT the applicant file any outlines of evidence and documents that it seeks to rely on by 21 January 2022;  
3.  THAT the respondent file any outlines of evidence and documents that it seeks to rely on by 31 January 2022;  
4.  THAT the applicant file written submissions by 7 February 2022; and 
5.  THAT the respondent file written submissions by 14 February 2022. 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 
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RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 22 DECEMBER 2021 
FILE NO. OSHT 4 OF 2021 
CITATION NO. 2021 WAIRC 00652 
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Result Direction issued 
Representation  
Applicant Mr A Phillips (of counsel) 
Respondent Mr A Hay (of counsel) 
 

Direction 
HAVING heard from Mr A Phillips (of counsel) on behalf of the applicant and Mr A Hay (of counsel) on behalf of the respondent, 
the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and the Industrial 
Relations Act 1979 (WA), hereby directs: 

1. THAT all matters requiring to be served on either party or the Tribunal may be served by email on each parties’ 
nominated email address and proof of service is by the email sent notification; 

2. THAT each party is to provide documents or materials requested by the other party by 28 January 2022, unless the party 
objects to provision of any of the documents requested, such an objection should be made by that party filing a Form 
1A application with the Tribunal at the earliest opportunity and by no later than 28 January 2022; 

3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as evidence in 
chief; 

4. THAT the applicant file and serve upon the respondent any witness statements and expert reports upon which it intends 
to rely by no later than 19 April 2022; 

5. THAT the respondent file and serve upon the applicant any witness statements or expert reports upon which it intends 
to rely by no later than 20 May 2022; 

6. THAT the application be listed for a further directions hearing on a date to be fixed; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
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REVIEW OF NOTICE - S.51A - OSH ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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-v- 
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RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 22 DECEMBER 2021 
FILE NO. OSHT 5 OF 2021 
CITATION NO. 2021 WAIRC 00653 
 

Result Direction issued 
Representation  
Applicant Mr A Phillips (of counsel) 
Respondent Mr A Hay (of counsel) 
 

Direction 
HAVING heard from Mr A Phillips (of counsel) on behalf of the applicant and Mr A Hay (of counsel) on behalf of the respondent, 
the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and the Industrial 
Relations Act 1979 (WA), hereby directs: 

1. THAT all matters requiring to be served on either party or the Tribunal may be served by email on each parties’ 
nominated email address and proof of service is by the email sent notification; 

2. THAT each party is to provide documents or materials requested by the other party by 28 January 2022, unless the party 
objects to provision of any of the documents requested, such an objection should be made by that party filing a Form 
1A application with the Tribunal at the earliest opportunity and by no later than 28 January 2022; 

3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as evidence in 
chief; 

4. THAT the applicant file and serve upon the respondent any witness statements and expert reports upon which it intends 
to rely by no later than 19 April 2022; 
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5. THAT the respondent file and serve upon the applicant any witness statements or expert reports upon which it intends 
to rely by no later than 20 May 2022; 

6. THAT the application be listed for a further directions hearing on a date to be fixed; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00011 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HARRY ARNOTT 

APPLICANT 
-v- 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE THURSDAY, 13 JANUARY 2022 
FILE NO. PRES 4 OF 2021 
CITATION NO. 2022 WAIRC 00011 
 

Result Direction issued 
Representation  
Applicant Mr D Howlett of counsel 
Respondent Mr R French of counsel 
 

Direction 
HAVING heard Mr D Howlett of counsel on behalf of the applicant and Mr R French of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs – 

(1) THAT the directions dated 11 October, 19 October and 7 December 2021 be and are hereby suspended. 
(2) THAT the respondent’s application under s 27(1)(a) of the Act be filed by 20 January 2022. 
(3) THAT the respondent file an outline of submissions and any list of authorities upon which it intends to rely in 

support of the s 27(1)(a) application by 3 February 2022. 
(4) THAT the applicant file an outline of submissions and any list of authorities upon which he intends to rely in 

opposition to the s 27(1)(a) application by 17 February 2022. 
(5) THAT the s 27(1)(a) application be listed for hearing by the Commission on a date to be fixed. 
(6) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00004 
APPEAL AGAINST THE DECISION OF EMPLOYER DATED 28 MAY 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRAN DE QUACH 

APPELLANT 
-v- 
NORTH METROPOLITAN HEALTH SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR J RAJA - BOARD MEMBER 
 MS S SMITH - BOARD MEMBER 
DATE FRIDAY, 7 JANUARY 2022 
FILE NO PSAB 27 OF 2021 
CITATION NO. 2022 WAIRC 00004 
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Result Order issued 
Representation 
Appellant Mr T Quach, on his own behalf 
Respondent Ms M Di Lello 
 

Order 
WHEREAS this is an appeal pursuant to s 80I(1)(c) of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS on 10 December 2021, an Order issued ([2021] WAIRC 00627) to deal the programming of a jurisdictional issue 
in this matter; 
AND WHEREAS on 23 December 2021, the respondent filed a submission concerning its objections to the two categories of 
documents filed by the appellant in compliance with ([2021] WAIRC 00627); 
AND WHEREAS on 5 January 2022, the appellant filed a responsive submission; 
AND WHEREAS the Public Service Appeal Board (Board) has considered the parties’ submissions; 
NOW THEREFORE the Board, pursuant to the powers conferred under the IR Act hereby orders – 

1. THAT Order 3 of ([2021] WAIRC 00627) be amended to read “THAT the respondent is to file an indexed and 
paginated book of documents incorporating the documents filed by the appellant and any documents which the 
respondent seeks to rely upon as evidence in relation to the jurisdictional issue by no later than 19 January 2022.”. 

2. THAT the respondent be at liberty to file any responsive submissions including submissions addressing the 
relevance of and weight to be given to the documents which the appellant seeks to rely upon by 4 February 2022. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2021 WAIRC 00634 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETRA (JENNY) BRIGHT 

APPLICANT 
-v- 
ROBERT BOMBAK 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE TUESDAY, 14 DECEMBER 2021 
FILE NO/S U 62 OF 2021 
CITATION NO. 2021 WAIRC 00634 
 

Result Order issued 
Representation 
Applicant Ms P Bright, on her own behalf 
Respondent Ms J Grant and Mr B Rippingale 
 

Order 
HAVING heard from Ms P Bright, on her own behalf, and Ms J Grant, of counsel and with her Mr B Rippingale on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent hereby orders– 

1. THAT Order 1 of ([2021] WAIRC 00512) made on 20 September 2021 be vacated.  
2. THAT the matter be listed for hearing for three days on 16 March, 17 March and 18 March 2022. 
3. THAT the parties exchange lists of their discoverable documents by no later than 4 February 2022. 
4. THAT the parties file outline(s) of evidence complying with Practice Note 9 of 2021 for each witness to be 

called by the parties by no later than 23 February 2022. 
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5. THAT the applicant file any documents upon which she intends to rely upon at the hearing of the matter by no 
later than 2 March 2022. 

6. THAT the respondent file an electronic book of documents that is indexed and paginated that includes any 
documents filed by the applicant pursuant to Order 4 of these orders and any further documents upon which it 
intends to rely at the hearing of the matter by no later than 14 March 2022. 

7.  THAT the parties have liberty to apply. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement Name/Number Date of 

Registration 
Parties Commissioner Result 

Electorate and Research 
Employees CSA 
Agreement 2021 PSAAG 
9/2021 

01/12/2022 The President of the 
Legislative Council 
and the Speaker of the 
Legislative Assembly 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 

Insurance Commission of 
Western Australia 
(Government Officers) 
CSA Agreement 2021 
PSAAG 5/2021 

01/13/2022 Insurance Commission 
of Western Australia 

Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner T 
B Walkington 

Agreement 
registered 

 

NOTICES—Appointments— 

2022 WAIRC 00001 
DESIGNATION 

SECTION 16(2A) INDUSTRIAL RELATIONS ACT 1979 
SECTION 51G OCCUPATIONAL SAFETY AND HEALTH ACT 1984 

I, the undersigned Chief Commissioner of The Western Australian Industrial Relations Commission, pursuant to s 16(2A) of the 
Industrial Relations Act 1979 (the Act), hereby designate Commissioner T B Walkington, being a Commissioner who holds office 
under s 8(2)(d) of the Act and who satisfies the additional requirements referred to in s 8(3A) of the Act, to exercise the jurisdiction 
conferred by s 51G of the Occupational Safety and Health Act 1984 from 1 January 2022.  This designation ceases to have effect on 
31 March 2022. 
Dated the 22nd day of December 2021. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 

PUBLIC SERVICE APPEAL BOARD— 

2021 WAIRC 00641 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 15 OCTOBER 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2021 WAIRC 00641 
CORAM : PUBLIC SERVICE APPEAL BOARD 

SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
MR G SUTHERLAND - BOARD MEMBER 
MS M BUTLER - BOARD MEMBER 

HEARD ON THE 
PAPERS 

: SUBMISSIONS RECEIVED: WEDNESDAY, 20 OCTOBER 2021, FRIDAY, 
22 OCTOBER 2021, TUESDAY, 26 OCTOBER 2021, TUESDAY, 2 NOVEMBER 
2021, WEDNESDAY, 3 NOVEMBER 2021, WEDNESDAY, 17 NOVEMBER 2021 

DELIVERED : MONDAY, 20 DECEMBER 2021 
FILE NO. : PSAB 31 OF 2020 
BETWEEN : SANJA SPASOJEVIC 

Appellant 
AND 
SPEAKER OF THE LEGISLATIVE ASSEMBLY 
Respondent 
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CatchWords : Industrial Law (WA) – Public Service Appeal Board – Witness summons – Implied power 
to issue 

Legislation : Acts Amendment and Repeal (Industrial Relations) Act (No. 2) 1984 (WA) s 83 
Acts Amendment and Repeal (Industrial Relations) Bill 1983 (WA) 
Construction Industry Portable Paid Long Service Leave Act 1985 (WA) s 51A 
Industrial Relations Act 1979 (WA) s 13, s 16, s 22A, s 26(1)(b), s 27(1)(v), s 33, s 33(1), 
s 33(1)(a), s 80C, s 80D, s 80E, s 80F, s 80G, s 80H, s 80H(7), s 80I, s 80I(1), s 80I(1)(a), 
s 80I(1)(b), s 80I(1)(c), s 80J, s 80K, s 80K(4), s 80L, s 80L(1), s 80M, s 80N, s 80O, s 80P, 
s 80Q, s 80R, s 80S, s 80T, s 80U, s 80V, s 80W, s 84A, s 84A(1)(a) 
Industrial Relations Commissions Regulations 2005 (WA) 
Interpretation Act 1984 (WA) s 19(1), s 32(2) 
Mines Safety and Inspection Act 1994 (WA) 
Occupational Safety and Health Act 1984 (WA) s 51I 
Owner Drivers (Contracts and Disputes) Act 2007 (WA) s 43 
Police Act 1892 (WA) s 33S, s 33ZL 
Prisons Act 1981 (WA) s 110B 
Public Sector Management Act 1994 (WA) s 78(1) 
Public Service Arbitration Act 1966 (WA) s 37 
Supreme Court Act 1935 (WA) s 16(1)(a) 
Young Offenders Act 1994 (WA) s 11CM 

Result : Interlocutory application dismissed 
Representation: 
Appellant : Mr M Baldwin, of Counsel and Ms F Waring 
Respondent : Mr M Ritter, SC and Ms K Ellson, of counsel 
Intervenor : Ms J Vincent, of Counsel on behalf of the Attorney-General 
 

Case(s) referred to in reasons: 
Austereo Ltd v Trade Practices Commission [1993] FCA 301; (1993) 41 FCR 1 
Bingham v Director General, Department of Justice (Formerly known as Ministry Of Justice) [2002] WAIRC 06058; (2002) 82 
WAIG 2293  
BUSB v R [2011] NSWCCA 39; (2011) 248 FLR 368 
Carter v The Managing Partner, Mallesons Stephen Jaques (1993) 11 WAR 159 
Commissioner of Stamp Duties v Permanent Trustee Co Ltd (1987) 9 NSWLR 719 
Currie v Chief Constable of Surrey [1982] 1 All ER 89 
Danieletto v Khera (1995) 35 NSWLR 684 
Ditfort v Calcraft (1989) 98 FLR 158 
Edwards v President of the Legislative Council and Another [1995] WAIRC 12059; (1995) 75 WAIG 2059 
Grassby v The Queen [1989] HCA 45; (1989) 168 CLR 1 
Harvey v Commissioner for Corrections, Department of Corrective Services [2017] WAIRC 00728; (2017) 97 WAIG 1525 
Hazell v Hammersmith & Fulham London Borough Council (Council Swaps/Swaps case) [1992] 2 AC 1; [1991] 1 All ER 545 
Health Services Union of Western Australia (Union of Workers) v Director General of Health in Right of the Minister for Health as 
the Metropolitan Health Service, the South West Health Board and the WA Country Health Service [2008] WAIRC 00215; (2008) 
88 WAIG 543 
Anthony Horden & Sons Ltd v Amalgamated Clothing and Allied Trades Union of Australia [1932] HCA 9; (1932) 47 CLR 1 
John Fairfax & Sons Ltd v Police Tribunal of New South Wales (1986) 5 NSWLR 465 
John Fairfax Publications Pty Ltd v District Court of New South Wales [2004] NSWCA 324; (2004) 61 NSWLR 344 
John Fairfax Publications Pty Ltd v Ryde Local Court [2005] NSWCA 101; (2005) 220 ALR 248 
Milentis v Minster for Education (1987) 67 WAIG 1124 
Moevao v Department of Labour (1981) 1 NZLR 464 
Patterson and James v Public Service Board of NSW [1984] 1 NSWLR 237; (1984) 6 IR 468 
Pelechowski v Registrar, Court of Appeal [1999] HCA 19; (1999) 198 CLR 435 
Project Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 28; (1998) 153 ALR 490 
Raxworthy v The Authority for Intellectually Handicapped Persons (1989) 69 WAIG 2266 
Re The Honourable G D Kierath, Minister for Heritage; Ex Parte City of Fremantle [2000] WASCA 156; (2000) 22 WAR 342 
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Refrigerated Express Lines (A/Asia) Pty Ltd v Australian Meat and Live-stock Corporation [1980] FCA 38; (1980) 44 FLR 455 
Rex v Hurle Hobbs [1944] 1 KB 165 
Rex v Wiltshire Appeal Tribunal, ex p Thatcher (1916) 86 LJKB 121 
Robe River Iron Associates v Federated Engine Drivers’ and Firemens’ Union of Workers of Western Australia (1986) 67 WAIG 
315 
Ross v Peter Conran, Director General, Department of the Premier and Cabinet [2011] WAIRC 00159; (2011) 91 WAIG 410 
United Voice WA v The Director General, Department of Education [2014] WAIRC 01361; (2014) 95 WAIG 13 
Solomon v The Psychologists Board of Western Australia [2001] WASCA 226 
State Government Insurance Commission v Johnson (1997) 77 WAIG 2169 
Thavarasan v The Water Corporation [2006] WAIRC 04089; (2006) 86 WAIG 1434 
The Registrar of the Western Australian Industrial Relations Commission v The State School Teachers’ Union of W.A. 
(Incorporated) [2008] WAIRC 00270; (2008) 88 WAIG 333 
The Registrar v Liquor, Hospitality and Miscellaneous Union, Western Australian Branch [2007] WAIRC 00502; (2007) 87 WAIG 
1228 
Titelius v Director General of the Department of Justice [2019] WAIRC 00110; (2019) 99 WAIG 596 
Western Australian Planning Commission v Southregal Pty Ltd [2017] HCA 7; (2017) 259 CLR 106 
Sloane v Minister for Immigration, Local Government and Ethnic Affairs [1992] FCA 414; (1992) 37 FCR 429 

Reasons for Decision 
1 These are the unanimous reasons of the Public Service Appeal Board (Board). 
2 Ms Spasojevic was formerly employed by the Speaker of the Legislative Assembly (Employer) as an Electorate Officer. Her 

employment was terminated following an investigation which found that she had engaged in misconduct by failing to apply for 
authorised leave prior to numerous periods of absence from the workplace, including extended periods of absence whilst 
overseas and whilst receiving salary benefits to which she was not entitled. 

3 Ms Spasojevic has appealed against the dismissal decision to the Board under s 80I(1) of the Industrial Relations Act 1979 
(WA) (IR Act) and s 78(1) of the Public Sector Management Act 1994 (WA) (PSMA). Her appeal is yet to be heard and 
determined. She wishes to have a number of witnesses summoned to appear at the final hearing of the appeal, and has applied 
to the Board for orders that the Board direct the Registrar to issue summonses to those witnesses. 

4 The Employer opposes Ms Spasojevic’s application on the basis that the Board does not have the power to make the order Ms 
Spasojevic seeks. 

5 The question the Board must determine is whether it is within the Board’s power to direct the Registrar to compel witnesses to 
attend and give evidence in proceedings before the Board? As no express power is given by the IR Act, the power exists only if 
it is implied as a matter of statutory construction of the provisions of the IR Act. 

6 In the Board’s view, as a matter of ordinary statutory construction, the power contended for cannot be implied into the IR Act. 
The reasons for this conclusion are set out below. 

The Summonses the subject of Ms Spasojevic’s application 
7 The order that Ms Spasojevic seeks is: 

…for the Public Service Appeal Board to direct the Registrar to issue the summons requested by the Appellant on 
15 October 2021 and 19 October 2021. 

8 It is appropriate to set out a little of the procedural history prior to Ms Spasojevic making the present application on 2 
November 2021. 

9 Ms Spasojevic, through her lawyers, lodged four Form 9 – Summons to Give Evidence and/or Produce Documents with the 
Registry of the Western Australian Industrial Relations Commission (Commission) on 15 October 2021 addressed to four 
different witnesses. A fifth Form 9 – Summons to Give Evidence and/or Produce Documents was lodged on 19 October 2021 
addressed to a fifth witness. 

10 The Registrar declined to issue the summonses, on the basis that there is no power vested in the Registrar to do so because s 33 
of the IR Act, which empowers the Registrar to issue summonses, does not apply to proceedings before the Board. 

11 The Registrar’s reasons for not issuing the summonses were contained in a letter dated 10 November 2021 in which the 
Registrar states: 

… 
The power of the Registrar to summons a witness stems from s 33(1)(a) of the Act. That subsection specifically deals with 
the power of the Registrar to summons witnesses at the request of a party or by direction of the Commission, but only 
with respect to proceedings before the Commission. 
Section 33 of the Act falls under Part II Division 2 – General jurisdiction and powers of the Commission. It is helpful to 
refer to s 22A of the Act which clarifies the terms used for this Division. Specifically, it states: 
‘In this Division [2] and Division 2A to 2G – 
Commission means the Commission constituted otherwise than as a constituent authority;’ 
The above is a clear statement that specifically excludes the sections from those referenced divisions from applying to a 
constituent authority. 
The PSAB is a constituent authority established under s 80C of the Act, as defined under s 7 of the Act where within 
‘terms used’ the Public Service Appeal Board is expressly identified as a constituent authority. 
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Therefore, I conclude that the powers conferred on the Registrar by s 33 do not apply to proceedings before the PSAB and 
as such, there is no authority for the Registrar to summons a witness to give evidence before the PSAB under this section. 
Decision 
On that basis, I have determined that I do not hold the authority to summons a witness to give evidence before the Public 
Sector Appeal Board pursuant to s 33 of the Act. 

12 Ms Spasojevic’s present application acknowledges that s 33 does not expressly apply to the Board. 
The Intervenor 
13 On 20 October 2021, the Attorney-General filed an application seeking to intervene and/or be heard on behalf of the State of 

Western Australia in order to make submissions on the question of whether the Registrar has the power to issue witness 
summonses to compel persons to appear before the Board. 

14 By her lawyers’ letter to the Registrar dated 3 November 2021, Ms Spasojevic stated she did not object to the 
Attorney-General seeking to intervene as a friend of the Board. On that basis, by order dated 4 November 2021, leave was 
granted to the Attorney-General to intervene in relation to the issues arising relevant to summonses to witnesses in proceedings 
before the Board. 

Application determined on the papers 
15 The parties and the Intervenor agreed for Ms Spasojevic’s application to be determined on the papers. The Board received and 

considered the written submissions of the parties and the Intervenor, both in relation to the Registrar’s power to issue the 
summonses lodged by Ms Spasojevic, and in relation to Ms Spasojevic’s current application to the Board. 

Implied powers as a matter of statutory construction 
16 Strictly speaking, Ms Spasojevic’s application calls upon the exercise of two implied powers: first, the power of the Board to 

direct the Registrar, and second, the power of the Registrar to issue a summons to a witness to appear in proceedings before the 
Board. Practically though, the existence of a power in the Board to direct must depend upon the existence of a power in the 
Registrar to do the thing directed, that is, to issue a summons, and vice versa. The Registrar is not an agent of the Board, the 
Commission or any other entity which may give a direction to the Registrar: The Registrar v Liquor, Hospitality and 
Miscellaneous Union, Western Australian Branch [2007] WAIRC 00502; (2007) 87 WAIG 1228 [58]. Rather, the Registrar 
is appointed under Part V of the IR Act with the duties, authorities and functions specified in that part. 

17 Although Ms Spasojevic’s application concerns the powers of the Registrar and the powers of the Board, we consider the 
construction exercise will involve substantially overlapping considerations for both asserted implied powers. We have 
therefore dealt with both aspects of the application under the broad banner of the Board’s powers. Where we refer in these 
reasons to the Board’s powers, we intend the consequences of our conclusions to extend harmoniously to the Registrar’s 
powers in respect of matters that are before the Board. 

18 The starting point is that the Board, and the right of appeal to it, are creatures of statute. The Board is a constituent authority of 
the Commission with limited jurisdiction. It is trite to observe that, being a creature of statute, the Board can have no powers, 
jurisdictions or authorities other than those authorised by the IR Act. 

19 As we have stated above, it is common ground that the IR Act contains no express power either for the Registrar to issue 
summonses for proceedings before the Board, nor for the Board to so direct the Registrar. In the absence of any express power, 
the issue becomes whether such powers should be taken to be conferred on the Registrar and the Board as a matter of 
implication. 

20 Just as Smith AP (as she was then) observed in United Voice WA v The Director General, Department of Education [2014] 
WAIRC 01361; (2014) 95 WAIG 13 at [26] that the jurisdiction, powers and functions of the Industrial Appeal Court are 
solely found in Part IV of the IR Act, the jurisdiction, powers and functions of the Board are found solely in 
Part IIA - Constituent authorities Division 2 “Public service arbitrator and appeal boards” of the IR Act. The limit of the 
Board’s authority and power is therefore determined by principles of statutory construction of Part IIA Division 2 of the 
IR Act. 

21 It is not necessary to state at length the fundamental principles of statutory construction to be applied. Those principles are well 
established and well known. Part IIA Division 2 must be construed so that it is consistent with the IR Act’s language and 
purpose when read as a whole. Construction may require consideration of the context, general purpose and policy of a 
provision: Project Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 28; (1998) 153 ALR 490 [69]. 

22 Ms Spasojevic’s case for finding implied powers is based on the statement of Dawson J in Grassby v The Queen [1989] HCA 
45; (1989) 168 CLR 1 at [16], that inferior courts, lacking express powers to perform a function entrusted to them by a statute, 
have implied powers that are necessary for the performance of the function: 

…a magistrate’s court is an inferior court with a limited jurisdiction which does not involve any general responsibility for 
the administration of justice beyond the confines of its constitution. It is unable to draw upon the well of undefined 
powers which is available to the Supreme Court. However, notwithstanding that its powers may be defined, every court 
undoubtedly possesses jurisdiction arising by implication upon the principle that a grant of power carries with it 
everything necessary for its exercise… 

23 The principle is applicable to tribunals such as the Board: John Fairfax & Sons Ltd v Police Tribunal of New South Wales 
(1986) 5 NSWLR 465 [476] per McHugh JA. 

24 The principle is a rule of construction, and only applies in the absence of express words or a reasonably plain intention to the 
contrary: Patterson and James v Public Service Board of NSW [1984] 1 NSWLR 237; (1984) 6 IR 468 per Moffit P at [239], 
affirmed in Solomon v The Psychologists Board of Western Australia [2001] WASCA 226 per White AUJ at [29]. 
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25 “Necessary” in the phrase “everything necessary for its exercise” refers to what is reasonably required or legally ancillary to 
the accomplishment of the express powers given in the statute. Necessary is not equal to “essential”, nor “absolutely 
necessary”. Rather it is subjected to the touchstone of reasonableness and whether implication is “proper”: Pelechowski v 
Registrar, Court of Appeal [1999] HCA 19; (1999) 198 CLR 435 [51]; Austereo Ltd v Trade Practices Commission [1993] 
FCA 301; (1993) 41 FCR 1 [53] per French and Beazley JJ and Sloane v Minister for Immigration, Local Government and 
Ethnic Affairs [1992] FCA 414; (1992) 37 FCR 429 [32]-[33]. However, necessity does not stretch to encompass what is 
“merely desirable or useful” or convenient or profitable. The test always remains one of necessity: BUSB v R [2011] 
NSWCCA 39; (2011) 248 FLR 368 [32]; John Fairfax Publications Pty Ltd v Ryde Local Court [2005] NSWCA 101; (2005) 
220 ALR 248 [45]; Hazell v Hammersmith & Fulham London Borough Council (Council Swaps/Swaps case) [1992] 2 AC 
1; [1991] 1 All ER 545 [21]. In Austereo, French and Beazley JJ observed at [53] that “statutory implications are not to be 
made lightly”. 

26 When assessing what is necessary for the exercise of the express jurisdiction and power, the function exercised is to be 
regarded as a continuous process, not confined to the determination of the particular case: BUSB at [28] (citing Moevao v 
Department of Labour (1981) 1 NZLR 464 [481]) and John Fairfax Publications Pty Ltd v District Court of New South 
Wales [2004] NSWCA 324; (2004) 61 NSWLR 344 [56]-[57]. In other words, the question must be answered by reference to 
what is necessary to protect the court or tribunal’s ability to function into the future, rather than what is necessary in a case 
specific sense. 

27 Ultimately, what is “necessary” must be determined by reference to the particular functions expressly conferred on the Board: 
Grassby [17]. The express provisions and limitations of the IR Act regulating the Board must assume importance: Hazell [21]. 

28 The principle, its characteristics and the construction exercise as described above, are uncontentious as between the parties to 
this matter. What is contentious is the intersecting issues: 
(a) Whether the power to issue summonses is necessary for the exercise of the Board’s jurisdiction and functions; and 
(b) Whether the IR Act evinces an intention to exclude the power to issue summonses in proceedings before the Board. 

29 In their respective submissions contending for and against the implication of the relevant powers, the parties emphasise and 
address the following contextual matters as informing either or both the issues of necessity, and legislative intention more 
broadly: 
(a) The nature of the Board’s jurisdiction and proceedings before it under the IR Act; 
(b) The nature of the power sought to be exercised, that is, to compel non-parties to attend hearings; 
(c) Other matters arising from the statutory text, including comparison of the powers of the Commission in its general 

jurisdiction and of other constituent authorities; 
(d) The legislative history of Part IIA Division 2 of the IR Act; and 
(e) the past practice of the Board. 

30 For reasons set out below, the Board does not consider the past practices of the Board are relevant to the construction exercise. 
We have considered each of the other factors in turn, looking to how they are indicative of the necessity of an implied power or 
a legislative intention to exclude an implied power. 

The nature of the Board’s jurisdiction and proceedings before it 
31 The first reason the Employer relies upon as to why no implied power can be found in the IR Act is based on the Board’s 

jurisdiction being in relation to the determination of appeals rather than the conduct of trial type hearings. The 
Attorney-General similarly argues against the implication of a power for reasons that overlap with those made by the Employer 
in this regard. 

32 Ms Spasojevic says, however, that to describe the proceedings as in the nature of an appeal is a mischaracterisation, because: 
(a) in matters before the Board, witnesses are called and evidence is led, which is typical of a merits hearing not an 

appeal; 
(b) the matter has not been before a judicial or quasi judicial body previously; 
(c) the proceedings are more akin to unfair dismissal matters before the Fair Work Commission, which can similarly be 

said to be an appeal of an employer’s decision; 
(d) the proceedings do not embrace issues of administrative law; and 
(e) the “nature” of the process the Board undertakes, is not determined by the use of the word “appeal” in the name of 

the Board or in s 80I of the IR Act. 
33 The Board is established under Part IIA Division 2 of the IR Act. Under s 80H, the Board is established “within and as part of 

the Commission” for the purpose of appeals under s 80I. It consists of three members: 
(a) a public service arbitrator who is the chairperson. Under s 80H(7) public service arbitrator means a Commissioner 

who is, for the time being, a public service arbitrator appointed under s 80D. 
(b) an employer’s representative, appointed by the employer; and 
(c) an employee’s representative appointed by the relevant organisation, namely, the Civil Service Association of 

Western Australia Incorporated, unless the appellant is a member of another organisation, in which case the relevant 
organisation is the organisation of which the appellant is a member. 

34 While the chairperson of the Board is a Commissioner of the Commission, the Board does not exercise the powers of the 
Commission. The Board’s jurisdiction is set out in s 80I which provides: 

80I. Board’s jurisdiction 
(1) Subject to the Public Sector Management Act 1994 section 52, the Health Services Act 2016 section 118 and 

subsection (3) of this section, a Board has jurisdiction to hear and determine — 
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(a) an appeal by any public service officer against any decision of an employing authority in relation to an 
interpretation of any provision of the Public Sector Management Act 1994, and any provision of the 
regulations made under that Act, concerning the conditions of service (other than salaries and 
allowances) of public service officers; 

(b) an appeal by a government officer under the Public Sector Management Act 1994 section 78 against a 
decision or finding referred to in subsection (1)(b) of that section; 

(c) an appeal by a government officer under the Health Services Act 2016 section 172 against a decision 
or finding referred to in subsection (1)(b) of that section; 

(d) an appeal, other than an appeal under the Public Sector Management Act 1994 section 78(1) or 
the Health Services Act 2016 section 172(2), by a government officer that the government officer be 
dismissed, 

and to adjust all such matters as are referred to in paragraphs (a), (b), (c) and (d). 
[(2) deleted] 
(3) A Board does not have jurisdiction to hear and determine an appeal by a government officer from a decision 

made under regulations referred to in the Public Sector Management Act 1994 section 94 or 95A. 
35 Sections 80K and 80L are also relevant. They provide: 

80K. Proceedings of Board 
(1) For the purposes of exercising its jurisdiction a Board may sit at any time and place appointed by the chairman 

of the Board and may adjourn to any time and place appointed by him. 
(2) The decision of a Board must be given in writing and must be signed and dated at the time it is made by the 

chairman of the Board. 
(3) The jurisdiction of a Board shall be exercised by all the members sitting together and when the members are 

divided in opinion on a question, the question shall be decided according to the decision of the majority of the 
members. 

(4) To the extent to which it is not prescribed a Board may regulate its own procedure. 
80L. Certain provisions of Part II Div. 2 apply 
(1) Subject to this Division the provisions of sections 22B, 26(1) and (3), 27, 28, 31(1), (2), (3) and (5), 34(3) and 

(4) and 36 that apply to and in relation to the exercise of the jurisdiction under this Act of the Commission 
constituted by a commissioner shall apply, with such modifications as are prescribed and such other 
modifications as may be necessary, to the exercise by a Board of its jurisdiction under this Act. 

(2) For the purposes of subsection (1) section 31(1) shall apply as if paragraph (c) were deleted and the following 
paragraph were substituted — 
(c) by a legal practitioner. 

36 We agree with Ms Spasojevic’s submission to the effect that the use of the term “appeal” in these sections of the IR Act is not 
a complete answer to the question of the nature of the Board’s process. The word “appeal” and the process it entails will differ 
depending on the scheme established by the particular statute. That is not to say, though, that the term “appeal” is to 
mischaracterise the process. Rather, we simply acknowledge that appeals can take a variety of forms, as was recognised in 
Milentis v Minster for Education (1987) 67 WAIG 1124. 

37 It is common ground that appeals under Part IIA Division 2 are not appeals in the narrowest sense of that term, but rather 
involve a hearing de novo. In Raxworthy v The Authority for Intellectually Handicapped Persons (1989) 69 WAIG 2266 the 
Board described its approach to, and nature of, the determination of appeals under s 80I. The Board emphasised that the nature 
of an appeal to the Board is an appeal, in the nature of a hearing de novo, based upon the evidence before it. The Board 
therefore has a much greater scope to substitute its view for that of the employer, in light of the evidence adduced in the 
proceedings. The onus remains on the appellant to persuade the Board that it should interfere with and adjust the employer’s 
decision, but the approach is contrasted with the test in unfair dismissal claims to the effect that the employer is only required 
to have a genuine belief based on reasonable grounds that the misconduct took place. In proceedings before the Board, the 
employer must establish on the evidence that the misconduct which formed the reasons for dismissal occurred, in order for its 
decision to be upheld. See also Thavarasan v The Water Corporation [2006] WAIRC 04089; (2006) 86 WAIG 1434 [20] and 
Harvey v Commissioner for Corrections, Department of Corrective Services [2017] WAIRC 00728; (2017) 97 WAIG 1525 
[21]. 

38 In both State Government Insurance Commission v Johnson (1997) 77 WAIG 2169 and Milentis, the Industrial Appeal 
Court and the Full Bench respectively noted that the task for the relevant constituent authority in appeals to them is different to 
the task the Commission undertakes in unfair dismissal matters.  

39 In State Government Insurance Commission v Johnson, Anderson J stated at [2171]: 
Senior counsel for the respondent, Mr Nisbett QC, submitted that there can be discerned from the legislation as a whole 
an intention that the powers of the Board in respect to unfair dismissals are to be the same mutatis mutandis as the powers 
of the Commission. I cannot accept this submission. The powers of the Commission are conferred by s 23A and, by sub-
s(1)(ba), expressly include a power to award compensation for loss or injury caused by the dismissal, limited to six 
months’ remuneration. Section 80I is quite specific in its conferral of jurisdiction on the Board and s 80I is quite specific 
in its statement as to which sections of the Act apply to the Board in the exercise of its jurisdiction. Section 23A is not one 
of those sections. There is nothing elsewhere in the Act or arising out of its history which enables the conclusion to be 
reached as a matter of construction that Parliament intended that the Board should have the same power. As I have tried to 
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explain, it is not a conclusion that can be reached simply by adopting an expansive approach to the notion of adjusting a 
decision or determination of dismissal. 

40 Even so, the process “remains by its nature an appeal and proper regard must be given to the employer’s decision”: Milentis 
[1126]. 

41 The nuances inherent in the process characterised as described above was illustrated in Harvey. The Board in that case 
observed, at [30], that where the primary findings of fact leading to a breach of discipline are in dispute, the circumstances 
enable the Board to decide for itself, based on all the evidence, whether the misconduct took place. In other cases, where there 
is no challenge to factual findings but to the appropriateness of the penalty, the appeal hearing will be more confined. The 
Board further said: 

…There may be other situations where discrete issues are raised, such as an allegation of a denial of natural justice in the 
procedure followed leading to disciplinary a decision, rather than a challenge to the primary facts. Both situations will 
obviously not require the matter to be reheard over again in its entirety… 

42 Depending on the nature of the challenge made by the grounds of appeal, a hearing before the Board may involve rehearing the 
matter afresh or consideration of the decision taken by the employer “on such record of the proceedings below as comes up to 
it, supplemented or not by evidence”: Harvey [26]. 

43 There are two particular matters which the authorities discussed above have drawn upon in concluding that appeals under s 80I 
are in the nature of a hearing de novo: First, the reference in s 80I itself to the Board being empowered to “adjust” the decision 
under appeal. It appears from what was said in Raxworthy at 2266 that this was a feature of appeals under s 80I which led to 
the conclusion that the decision is to be reviewed de novo: 

…these proceedings are expressly an appeal, with the Appeal Board being given the power “to adjust” a decision to 
dismiss an employee. The onus is of course on the appellant to show that the Board should interfere with and adjust the 
decision. However, as with promotion appeals the decision is to be reviewed de novo on the basis of the evidence before 
the Board, not merely on the basis of whether the decision maker made the right decision on the evidence available to it at 
the time (cf: Colpitts v. Australian Telecommunications Commission (1986) 20 IR 184)… 

44 Second, the express reference in s 80L to the provisions of Part II Division 2 as applying to proceedings before the Board. The 
express terms of s 80L are referenced in both Thavarasan [21] and Harvey [32] as indicative of the nature of, and approach to, 
appeals under s 80I as an appeal by a hearing de novo. 

45 The authorities we have referred to under this heading also all concerned appeals against dismissal decisions. Because the 
necessity of a possible implied power must be determined having regard to the jurisdiction as continuous, rather than in a case 
specific way, it must be borne in mind that appeals under s 80I can be made from decisions other than those concerning 
dismissal. 

46 For example, s 80I(1)(b) and (c) appeals may be from a dismissal decision that has been made as a result of a disciplinary or 
performance management process as well as decisions to reduce a government officer’s classification as a result of a finding of 
substandard performance, a decision to suspend a government officer pending a decision in a breach of discipline matter, or a 
decision to take disciplinary action and/or improvement action and against findings that a person has committed a breach of 
discipline. 

47 Further, the Board can deal with appeals under s 80I(1)(a) against a decision of an employing authority in relation to an 
interpretation of the PSMA and any provisions of the regulations made under it concerning the conditions of service of public 
service officers. 

48 It can easily be envisaged that appeals that do not involve dismissal might be adequately able to be determined exclusively on 
the basis of evidence that was before the employer when it made the decision, and without the need for that evidence to be 
supplemented at hearing. That is, the hearing might be even less akin to a trial-like arbitration. This, again, highlights the 
myriad of approaches potentially involved in proceedings under s 80I. 

49 Accordingly, the nature of the Board’s jurisdiction and proceedings before it can be summarised as: 
(a) s 80I appeals are hearings de novo, and as such, might, depending on the type of decision appealed against and the 

grounds of appeal, require the calling and testing of evidence for their determination; 
(b) s 80I appeals, depending on the decision appealed against and the grounds of appeal, might appear similar 

procedurally to other kinds of arbitration;  
(c) s 80I appeals are still appeals; and 
(d) some s 80I appeals may involve a review of an employer’s decision based on the evidence before the employer. The 

fair determination of other s 80I appeals may require an assessment on the merits having regard to tested evidence. 
50 These features do indicate that the ability to compel witnesses to attend to give evidence and produce documents in some 

proceedings before the Board will be highly desirable and perhaps even necessary. While, it cannot be said that such an ability 
is universally necessary, that is, that it will be necessary in every type of appeal, we do not consider that detracts from the 
important role that being able to compel the attendance of witnesses can play in appeals that are in the nature of hearings 
de novo, in ensuring a just outcome of such appeals on their merits is reached. 

51 Nor can we find in these features a Parliamentary intention to exclude the power to compel the attendance of non-party 
witnesses in proceedings before the Board. The characterisation of the jurisdiction as involving the determination of appeals 
does not, on its own, indicate that the power was intended to be excluded, given what “appeal” means in the context of s 80I. 

The nature of the power and history of the subpoena procedure 
52 The Employer submits that because the power to compel witnesses to appear in proceedings is an intrusive power affecting 

strangers to the proceedings, it should not be presumed to exist unless expressly conferred, citing Currie v Chief Constable of 
Surrey [1982] 1 All ER 89 at 91-92. 
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53 The Employer also submits that the ability or power to compel witnesses to appear before the Board is not necessary for the 
proper conduct of proceedings before the Board, nor is the absence of such a power adverse to the Board’s ability to conduct 
its proceedings. The Attorney-General similarly argues that the power to compel the attendance of witnesses is not necessary 
because parties can call witnesses and put on evidence without the need for the Board to compel witness attendance. 

54 In analysing these submissions, we consider it is helpful to have regard to the origins and nature of powers to issue witness 
summonses. 

55 The instrument which the IR Act refers to as a “witness summons” is often also called a subpoena. The legal word “subpoena” 
comes from the Latin phrase meaning “under penalty”. In Subpoena Law and Practice in Australia, G B Carter, the learned 
author describes subpoenas as having the following characteristics (at 3): 

• an order in writing 
• made by a court 
• in proceedings pending before the court 
• civil or criminal 
• issued as of course 
• issued at the request of a party or the party’s solicitor 
• signed and sealed by the Register of the court 
• directed to a person who may be a party or a nonparty to the proceedings 
• to give evidence before the court or to produce documents or things before the court or both 
• returnable at a specified time, date and place 
• enforceable under penalty of contempt of court 
• accompanied by proper conduct money and expenses 
• not an abuse of process 
• subject to questions of privilege 

56 Chief Justice Malcolm set out something of the historical development of the subpoena procedure in Carter v The Managing 
Partner, Mallesons Stephen Jaques (1993) 11 WAR 159 at 167-169. His Honour noted that the power derived from the 
inherent jurisdiction of the Royal Courts of Justice, which was in turn derived from the Royal prerogative to summons persons 
to attend before them. The writ of subpoena was first developed by courts of Chancery. His Honour concludes that the 
Supreme Court of Western Australia inherited the inherent jurisdiction or power of the courts in England to issue subpoenas in 
circumstances where there was no express statutory power to do so in criminal proceedings. 

57 The issue of a subpoena is itself a “proceeding”: Carter at 170. 
58 Many statements can be found about the role that the subpoena plays in the administration of justice. In Rex v Hurle-Hobbs 

[1944] 1 KB 165 Viscount Caldecote CJ observed that where functions of a judicial nature are performed, in that case by an 
auditor, it is “very desirable” that the relevant authority “should be armed with sufficient powers” to bring evidence required to 
perform the judicial function before it. 

59 In Currie, the question for the Court was whether the legislation providing for tribunal determination of disciplinary offences 
by members of the police force impliedly excluded the issue of subpoenas by a superior court, where the tribunal itself had no 
such power. McNeill J found there was no implied exclusion, saying, at 94: 

…It seems to me that the interests of the public, the complainant and the accused would all be ill served if there could be 
no more than a request to a non-police witness to attend, and I cannot accept that this is what parliament intended… 

60 In Ditfort v Calcraft (1989) 98 FLR 158, a decision of the NSW Court of Appeal concerning proceedings for contempt of a 
subpoena, Kirby P stated at 159: 

The power of a court to require the attendance before it of parties and witnesses, for the purpose of their giving evidence 
or producing documents, is a power essential to the administration of justice. The power to summon witnesses has a long 
legal history… 

which His Honour set out from its origins in Chancery to its adaptation in common law courts, noting the availability of the 
subpoena is more than four centuries old in our legal tradition. 

61 At 160, His Honour continued: 
The importance of the subpoena, whether to give evidence or to produce documents, is borne out by the daily experience 
of the courts. So high is the value placed upon finality of litigation that the failure of a person to call evidence which was 
available at a trial is usually fatal to the later application to have that evidence admitted on appeal…These well known 
features of our legal system make the faithful compliance with subpoenas issued by the courts essential to the proper 
administration of justice. They explain why courts are vigilant to insist upon such compliance by persons the subject of 
subpoena. Such insistence is achieved principally by means of the law of contempt of court. 

62 In Danieletto v Khera (1995) 35 NSWLR 684 Bryson J said at 686: 
The power of superior courts by subpoena to order witnesses to attend and persons to produce documents has existed for 
centuries and is based on the inherent power of the Court, because power to compel attendance and production is 
necessary for the determination of the facts on which decisions are based and for the attainment of justice. There can be 
no effective proof of facts unless attendance and production can be compelled… 

63 Although the procedure has a lengthy history and its utility in the administration of justice has been lauded, the procedure is 
not universally available to tribunals and inferior courts. Indeed, the controversy that arose in Currie arose precisely because 
the relevant tribunal was without power to itself subpoena witnesses. McNeill J observed at 91 that tribunals and inferior courts 
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have no inherent power to enforce the attendance of witnesses citing Viscount Caldecote CJ in Hurle-Hobbs, citing 
Swinfen Eady LJ in Rex v Wiltshire Appeal Tribunal, ex p Thatcher (1916) 86 LJKB 121 at 137. 

64 At [11.14] of Justice in Tribunals, J R S Forbes (5th Ed), the section in which the learned author deals with the right of parties 
to be represented by counsel, the author identifies as one of the reasons against such a right, the fact that some statutory 
tribunals lack the power to compel witnesses to testify or to produce documents. In a footnote to that paragraph, the author 
notes that those tribunals which lack power to compel witnesses are: 

Probably a minority these days; however, the promotion appeals tribunal in Finch v Goldstein (1981) 36 ALR 387 had no 
power of summons. In 1992 the same was true of the Misconduct Tribunal of the Queensland Criminal Justice 
Commission in its appellate jurisdiction, but there is a power of summons in the Queensland Civil and Administrative 
Tribunal, which replaced the former tribunal. 

65 A similar theme is touched on in the author’s discussion about cross-examination as part of natural justice at [12.79] of Justice 
in Tribunals, J R S Forbes (5th Ed). 

66 Considering the history and nature of the subpoena process, it cannot be denied that the process is one that is intrusive to 
strangers to proceedings, but we are not persuaded that characteristic overshadows the importance of such a procedure in 
aiding the administration of justice. The observation that witnesses can be called and evidence given in the Board’s 
proceedings without a compulsive ability is at odds with history, which shows the procedure developed in response to the 
needs of the legal system and for the administration of justice. 

67 While the Employer referred to the English case of Currie in its written submissions, neither of the parties nor the Intervenor 
addressed the Board on whether the Supreme Court of Western Australia had power to issue subpoenas to compel witnesses to 
attend before the Board. In Currie, a subpoena was held to have been properly issued out of a superior court in the exercise of 
its inherent power to aid an inferior court or tribunal where the tribunal itself lacked such power. 

68 Section 16(1)(a) of the Supreme Court Act 1935 (WA) invests the Supreme Court of Western Australia with 
…the like jurisdiction, powers and authority within Western Australia and its dependencies as the Courts of Queen’s 
Bench, Common Pleas and Exchequer, or either of them, and the judges thereof, had and exercised in England at the 
commencement of the Supreme Court Ordinance 18615; 

69 If this procedure is available to parties to proceedings before the Board, it cannot be said that it is necessary that the Board 
itself have the ability to compel witnesses to appear before it, for the purpose of finding an implied statutory power. However, 
in the absence of full argument on this point, the Board does not express a concluded view on it. 

70 If there is no such means available to parties, then we consider the role summonses play in the administration of justice does 
indicate that the ability to compel witnesses to attend to give evidence and produce documents in proceedings before the Board 
is necessary in the sense described in Grassby and Pelechowski. 

71 We do not find in these features a Parliamentary intention to exclude the power to compel the attendance of non-party 
witnesses in proceedings before the Board. 

72 However, the acknowledgement that some statutory tribunals lack the power to compel witnesses highlights the need to look to 
the statute creating the particular tribunal to see whether the power is present-expressly or impliedly. 

Other statutory text considerations 
73 Part IIA is headed “Constituent authorities”. It comprises two divisions, the first dealing with the Public service arbitrator and 

appeal board, the second with the Railways Classification Board. A total of five sections: ss 80H to 80L provide the bulk of the 
statutory scheme for the constitution, jurisdiction and proceedings before the Board. Outside of Part IIA Division 2, the only 
other provisions of the IR Act that expressly govern the Board are: 
(a) s 13 which gives the constituent authorities and their members the protections and immunities of a judge when 

performing the constituent authorities’ functions; and 
(b) s 16 detailing the Chief Commissioner’s responsibility for administrative matters in relation to the constituent 

authorities of the Commission. 
74 The structure and language of the IR Act dealing with the Board mirrors the structure and language of the provisions that deal 

with the constitution, jurisdiction and procedures of the public service arbitrator, that is, ss 80D through 80G, and the 
provisions that deal with the Railways Classification Board: ss 80M through 80W. In particular, in respect of each constituent 
authority, there is a section dealing with which provisions of Part II of the IR Act apply. These sections are compared below: 

Public Service 
Arbitrator 

Section 80G. 
Part II Div. 2 to 2G, 
application of 

(1) Subject to this Division, the provisions of Part II 
Divisions 2 to 2G that apply to or in relation to the 
exercise of the jurisdiction of the Commission 
constituted by a commissioner shall apply with such 
modifications as are prescribed and such other 
modifications as may be necessary or appropriate, to 
the exercise by an Arbitrator of his jurisdiction 
under this Act. 

(2) For the purposes of subsection (1), section 49 shall 
not apply to a decision of an Arbitrator on a claim 
mentioned in section 80E(2). 
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Public Service Appeal 
Board  

Section 80L. 
Certain provisions of Part II 
Div. 2 apply 

(1) Subject to this Division the provisions of 
sections 22B, 26(1) and (3), 27, 28, 31(1), (2), (3) 
and (5), 34(3) and (4) and 36 that apply to and in 
relation to the exercise of the jurisdiction under this 
Act of the Commission constituted by a 
commissioner shall apply, with such modifications 
as are prescribed and such other modifications as 
may be necessary, to the exercise by a Board of its 
jurisdiction under this Act. 

(2) For the purposes of subsection (1) section 31(1) 
shall apply as if paragraph (c) were deleted and the 
following paragraph were substituted — 

(c) by a legal practitioner. 
Railways 
Classification Board 

Section 80W. 
Part II Div. 2 to 2G, 
application of 

(1) Subject to this Division, the provisions of Part II 
Divisions 2 to 2G that apply to and in relation to the 
exercise of the jurisdiction under this Act of the 
Commission constituted by a commissioner shall 
apply, with such modifications as are prescribed and 
such other modifications as may be necessary or 
appropriate, to the exercise by the Board of its 
jurisdiction under this Act. 

(2) For the purposes of subsection (1), section 49 does 
not apply to a decision of the Board referred to in 
section 80R(2). 

75 With a single limited exception, the entirety of Part II from Division 2 through to Division 2G applies to each of the public 
service arbitrator and the Railways Classification Board (with prescribed and necessary modifications). In contrast, a selection 
of sections from Division 2 only are expressed to apply to the Board. 

76 In Health Services Union of Western Australia (Union of Workers) v Director General of Health in Right of the Minister 
for Health as the Metropolitan Health Service, the South West Health Board and the WA Country Health Service [2008] 
WAIRC 00215; (2008) 88 WAIG 543, the Acting President made the following observations in the course of considering 
s 80G and the public service arbitrator’s powers: 

[20]  Part II of the Act is about the Commission. Divisions 2-2G are comprised by ss 22A-49O of the Act. The 
general jurisdiction and powers of the Commission comprises ss 22A-36 of the Act. In its recent decision in 
Chief Executive Officer, Department of Agriculture and Food v Wall & Ward (2008) 88 WAIG 156 the 
Full Bench discussed the interaction between the jurisdiction of the Arbitrator and the general jurisdiction of the 
Commission. For present purposes it is sufficient to note that s 80G(1) has the effect that generally, in the 
interaction, the contents of Division 2 of Part IIA have primacy. This arises from the use of the expression 
“[s]ubject to this Division” in s 80G(1). Within that limitation the provisions of Part II, Divisions 2-2G that 
apply to or in relation to the exercise of the general jurisdiction of the Commission apply to the exercise of the 
Arbitrator’s jurisdiction. There are no prescribed modifications as contemplated by s 80G(1). 

77 Section 80L is headed “Certain provisions of Part II Div. 2 apply”. The section heading does not form part of the IR Act: 
Interpretation Act 1984 (WA) s 32(2). Section headings may be “extrinsic material” which may be taken into account pursuant 
to s 19(1) of the Interpretation Act 1984 (WA). It may be proper, particularly where the heading is referred to in materials 
before Parliament that accompany the Bill, to refer to the heading so as to ascertain the “drift” of the main idea of the section, 
although its significance may be weak: Re The Honourable G D Kierath, Minister for Heritage; Ex Parte City of Fremantle 
[2000] WASCA 156; (2000) 22 WAR 342 per Wheeler J at [62]-[63]. 

78 It is tempting to view the heading to s 80L as indicating cognisant selectivity as to which provisions of Part II Division 2 will 
apply to the Board’s proceedings. However, the conditions for forming such a view are not established on the evidence before 
us. There is no evidence that the heading formed part of the materials accompanying the Bill when it was considered by 
Parliament. Ultimately, then, the section heading, has no significance in the construction exercise. 

79 Section 33, being the only section of the IR Act which refers to or contains a power in relation to witness summonses, is 
contained in Part II Division 2, headed “General jurisdiction and powers of the Commission”. As is apparent from 
paragraphs 74 and 75 above, the power to issue witness summonses is available in proceedings before the public service 
arbitrator and the Railways Classification Board under ss 80G and 80W respectively, as well as to the Commission in its 
general jurisdiction. 

80 The Employer submits that the omission of s 33 from s 80L “provides support for an interpretation of s 33 which specifically 
excludes the PSAB from its operation”. The Board does not accept this submission. The exclusion of the Board from the 
operation of s 33 is plain from the definition of “Commission” contained in s 22A. Section 33 does not require support from 
s 80L to assist in its construction. The submission is also weakened by the fact that ss 80G and 80W do incorporate the power 
in s 33, notwithstanding the narrow definition of “Commission” for the purpose of s 33. 

81 In any event, the question to be decided in this case is not how to interpret s 33. Rather it is whether there is any other power to 
issue summonses to be found outside of s 33. 
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82 Ms Spasojevic’s position that an implied power can be found relies primarily upon the express provisions of the IR Act. She 
submits that the Board has the power to direct the Registrar to issue a summons, for the following reasons: 
(a) pursuant to s 80K(4) of the IR Act, the Board may regulate its own procedure, to the extent to which it is not 

prescribed; 
(b) neither the IR Act nor the Industrial Relations Commission Regulations 2005 (WA) expressly prohibits the Board 

from directing the Registrar to issue a summons; 
(c) pursuant to s 33(1) of the IR Act, the Commission, which has similar powers to the Board, may direct the Registrar 

to issue a summons (although the Appellant acknowledges that s 33(1) does not expressly apply to the Board); and 
(d) the power to direct the Registrar to issue a summons is a procedural matter relevant to the exercise of the Board's 

jurisdiction, which would reasonably fall within the scope of the Board's power under s 80K(4). 
83 Further, Ms Spasojevic submits: 

(a) by operation of section 80L(1) and section 26(1)(b) of the IR Act, in exercising its jurisdiction, the Board may 
inform itself on any matter in such a way as it thinks just; 

(b) the Board making a direction to the Registrar to issue a summons for a person to give evidence that may be 
highly relevant to the proceeding, but otherwise would not be heard, would reasonably fall within the term 
“informing itself on any matter in such a way as it thinks just”; 

(c) further, by operation of section 80L(1) and section 27(1)(v), the Board may do all things and give such 
directions as are necessary or expedient for the expeditious and just hearing and determination of the matter; 

(d) in the circumstances of this appeal, a direction from the Board to the Registrar to issue the summons requested 
are necessary for a just hearing and determination; 

(e) the wording of the Board’s powers under section(s) 26(1)(b) and 27(1)(v) are broadly stated and do not appear 
to be specifically confined; and  

(f) therefore, the power to direct the Registrar to issue summons would fall within scope the Board’s broad powers 
under section(s) 26(1)(b) and 27(1)(v). 

84 Boiling it down, Ms Spasojevic says the implied power should be found within the scope of s 80L(1) read together with 
s 80K(4), s 26(1)(b) and s 27(1)(v). 

85 For completeness, s 26(1)(b) and s 27(1)(v) provide: 
26. Commission to act according to equity and good conscience 
(1) In the exercise of its jurisdiction under this Act the Commission — 

… 
(b) shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it 

thinks just; and 
… 

… 
27. Powers of Commission 
(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it — 

… 
(v) generally give all such directions and do all such things as are necessary or expedient for the 
expeditious and just hearing and determination of the matter.  
… 

… 
86 The main difficulty we have with Ms Spasojevic’s submission is that while it contends for a wide approach to the words used 

in each of the identified sections of the IR Act, it does so without a view to ascertaining the legislative intention supporting that 
broad construction. In particular, it does not address why the omission of s 33 from s 80L should not be strongly indicative of 
an intention to exclude a process for compelling the attendance of witnesses in proceedings before the Board. In our view, the 
omission of s 33 is compellingly indicative of Parliament’s intention. This is particularly so when contrasting the powers 
expressly given to the other constituent authorities, within the same division and within a mirrored legislative structure. 

87 We agree with the Employer’s submission that the fact that s 80L expressly lists the Commission’s powers which are given to 
the Board means repugnancy would arise if the IR Act was construed as containing an implied power to do what s 80L does 
not cover. 

88 The Employer refers in this regard to what Deane J said in Refrigerated Express Lines (A/Asia) Pty Ltd v Australian Meat 
and Live-stock Corporation [1980] FCA 38; (1980) 44 FLR 455 at [347]: 

…Repugnancy can be present in cases where there is no direct contradiction between the relevant legislative provisions. It 
is present where it appears, as a matter of construction, that special provisions were intended exhaustively to govern their 
particular subject matter and where general provisions, if held to be applicable to the particular subject matter, would 
constitute a departure from that intention by encroaching on that subject matter… 

89 Duffy CJ and Dixon J’s statement in Anthony Horden & Sons Ltd v Amalgamated Clothing and Allied Trades Union of 
Australia [1932] HCA 9; (1932) 47 CLR 1 at 7-8 sets out succinctly why, in circumstances where Parliament has expressly 
dealt with the Board’s powers, it is indicative of an intention to exclude a general or implied power beyond the powers 
specified: 
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…When the Legislature explicitly gives a power by a particular provision which prescribes the mode in which it shall be 
exercised and the conditions and restrictions which must be observed, it excludes the operation of general expressions in 
the same instrument which might otherwise have been relied upon for the same power… 
… 
…An affirmative grant of such a power, so qualified, appears necessarily to imply a negative. It involves a denial of a 
power to do the same thing in the same case free from the conditions and qualifications prescribed by the provision… 

90 Parliament omitted s 33 from s 80L. By doing so, Parliament indicated its intention to exclude the ability to summons 
witnesses from the Board’s powers. That indication is reasonably plain, as described in Patterson and James so as to preclude 
the implication of a power to the contrary. Implication in these circumstances would be improper. 

91 Neither the ability of the Board to regulate its own procedure as contained in s 80K(4), nor the ability of the Board to inform 
itself on any matter in such a way as it thinks just in accordance with s 80L in combination with s 26(1)(b) and s 27(1)(v) 
supplants the conclusion that Parliament intended to exclude s 33, and with it, intended to exclude the power to compel witness 
attendance before the Board. As the Employer and the Attorney-General submit, s 80K, by its terms, is a power to regulate the 
procedure which a Board follows in exercising its substantive powers and jurisdiction. It does not itself confer any substantive 
power or jurisdiction to issue a witness summons. 

92 The Employer and the Attorney-General both refer in this regard to the Industrial Appeal Court in Robe River Iron Associates 
v Federated Engine Drivers’ and Firemens’ Union of Workers of Western Australia (1986) 67 WAIG 315 where Brinsden J 
held at 317 that s 27(1)(v) did not confer substantive jurisdiction, but merely legislates the method by which the Commission 
may exercise the jurisdiction already conferred upon it by other sections of the IR Act. In a similar vein, Kennedy J at 318 held 
that s 27(1)(v) is “…limited essentially to procedural matters…”. Justice Olney, at 319, agreed with the reasons delivered by 
Brinsden J and Kennedy J. See also Bingham v Director General, Department of Justice (Formerly known as Ministry Of 
Justice) [2002] WAIRC 06058; (2002) 82 WAIG 2293 [18]. 

93 Another aspect of the contended for implied power which causes us difficulty is in relation to enforcement, or more 
particularly, the absence of any indication of how a summons issued under an implied power could be enforced. 

94 In superior courts of record, in addition to provisions for enforcement under particular rules, subpoenas are enforceable within 
the court’s inherent power to punish contempts of the court. 

95 The Commission is without any such inherent jurisdiction. The Commission does have powers of enforcement under s 84A. 
That section has been said to be for the purpose of ensuring “compliance with particular orders of the Commission or sections 
of the Act” and has been likened to the superior courts’ abilities to deal with contempts of court: The Registrar of the Western 
Australian Industrial Relations Commission v The State School Teachers’ Union of W.A. (Incorporated) [2008] WAIRC 
00270; (2008) 88 WAIG 333 per Acting President Ritter at [70]-[71]. 

96 Section 84A relevantly provides: 
84A. Certain contraventions of Act, enforcement of before Full Bench 
(1) Subject to this section, if a person contravenes or fails to comply with — 

(a) any provision of this Act (other than section 42B(1), 44(3), 51S or 74) or an order or direction made 
or given under section 66 — 
(i) the Minister; or 
(ii) the Registrar or a deputy registrar; or 
(iii) an industrial inspector; or 
(iv) any organisation, association or employer with a sufficient interest in the matter; 
or 

(b) section 44(3) or a direction, order or declaration given or made under section 32 or 44, the Registrar 
or a deputy registrar at the direction of the Commission, 

may make application in the prescribed manner to the Full Bench for the enforcement of that provision, order, 
direction, declaration or section. 

[(2) deleted] 
(3) Subsection (1) does not apply to a contravention of or a failure to comply with — 

(a) a civil penalty provision; or 
(b) a provision of this Act if the contravention or failure constitutes an offence against this Act. 

(4) In dealing with an application under subsection (1) the Full Bench — 
(a) shall have regard to the seriousness of the contravention or failure to comply, any undertakings that 

may be given as to future conduct, and any mitigating circumstances; and 
(b) before proceeding to a hearing of the application, shall invite the parties to the application to confer 

with it, unless in the opinion of the Full Bench such a conference would be unavailing, with a view to 
an amicable resolution of the matter to which the application relates. 

(5) On the hearing of an application under subsection (1) the Full Bench may — 
(a) if the contravention or failure to comply is proved — 

(i) accept any undertaking given; or 
(ii) by order, issue a caution or impose such penalty as it considers just but not exceeding 

$2 000 in the case of an employer, organisation, or association and $500 in any other case; 
or 
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(iii) direct the Registrar or a deputy registrar to issue a summons under section 73(1); 
or 

(b) by order, dismiss the application, 
and subject to subsection (6), in any case with or without costs, but in no case shall any costs be given against 
the Minister, the Registrar, a deputy registrar, or an industrial inspector. 

 … 
97 Reference to any “provision of this Act” in s 84A(1)(a), on its plain and ordinary meaning, refers to sections of the legislation 

that are expressly provided, supplied or stipulated. This is consistent with the Acting President’s reference to “sections of the 
Act” in The Registrar of the Western Australian Industrial Relations Commission v The State School Teachers’ Union of 
W.A. (Incorporated) cited at paragraph 96 above. Accordingly, the enforcement mechanism, s 84A, would not apply to a 
summons issued under an implied power.  

98 If a summons is not enforceable, it is deprived of a key characteristic which gives it purpose. That is, it no longer has the force 
of compulsion. It therefore ceases to have what would otherwise make it necessary. The position would be no different to the 
position where the power was absent, that is, with witnesses able to attend and give evidence voluntarily.  

99 This is further indication that Parliament intended to exclude any implied power. 
100 The Board finds that Part IIA Division 2 of the IR Act is intended to codify the law governing the Board. The inclusion of 

s 80L which expressly cross-references and applies certain of the Commission’s powers, but omits reference to other of the 
Commission’s powers, means that the omitted powers do not apply. 

101 Although we have arrived at this finding having regard to the provisions of Part IIA Division 2 and s 84A, we would mention 
in passing that additional support for the view we have reached might be found by reference to a broader legislative scheme, 
namely, by reference to the functions performed by the Commission under other legislation. 

102 Aside from its general jurisdiction and the functions of the three constituent authorities we have already discussed, the 
Commission also deals with disputes in the nature of review of decisions by employers and others under the following 
legislation: 
(a) The Occupational Safety and Health Act 1984 (WA); 
(b) The Mines Safety and Inspection Act 1994 (WA); 
(c) The Owner-Drivers (Contracts and Disputes) Act 2007 (WA); 
(d) The Construction Industry Portable Paid Long Service Leave Act 1985 (WA); 
(e) The Police Act 1892 (WA); 
(f) The Young Offenders Act 1994 (WA); and 
(g) The Prisons Act 1981 (WA). 

103 It is proper to regard these Acts as part of a “legislative scheme” and it is therefore also appropriate to look at the Acts 
comprising the scheme for the purpose of construing Part IIA Division 2: see Statutory Interpretation in Australia, D Pearce 
(9th Ed) at [3.45]. The learned author cites comments of Kirby P in Commissioner of Stamp Duties v Permanent Trustee Co 
Ltd (1987) 9 NSWLR 719 [722]-[724]: 

Upon the hypothesis (which is admittedly often sorely tried) that there is a rational integration of the legislation of the one 
Parliament, it is proper for courts to endeavour to so construe inter related statutes as to produce a sensible, efficient and 
just operation of them in preference to an inefficient, conflicting or unjust operation. This is the approach which I take to 
the task of statutory interpretation in hand … 
[I]n construing the legislation under consideration here, I prefer that construction which is available in the language used 
and which facilitates the sensible operation together of the four statutes mentioned, avoiding inefficiency and the 
capricious operation of revenue law which would seriously impede or discourage the availability of beneficial statutory 
provisions for the sale or partition of property held by co-owners. In the case of ambiguity of the legislation I consider 
this to be the modern approach which this Court should adopt in implementing the will of Parliament. We should presume 
that Parliament intended its legislation to operate rationally, efficiently and justly, together. 

104 Each Act identified above expressly deals with which of the Commission’s powers under Part II of the IR Act should apply to 
the proceedings by which the review or dispute determination takes place. In some instances, the power to issue summonses to 
witnesses under s 33 is expressly said to apply: e.g. Owner-Drivers (Contracts and Disputes) Act 2007 (WA) s 43; 
Occupational Safety and Health Act 1984 (WA) s 51I. 

105 In other instances, the power to issue summonses under s 33 applies but with modifications or limitations, for example, by 
requiring leave or a direction of a Commissioner: Police Act 1982 (WA) ss 33S and 33ZL; Prisons Act 1981 (WA) s 110B; 
Young Offenders Act 1994 (WA), s 11CM. 

106 In other legislation, reference to s 33 is omitted where other provisions are expressed to apply: Construction Industry Portable 
Paid Long Service Leave Act 1985 (WA) s 51A. 

107 Taken as a legislative scheme, we consider that it can be seen that s 33 is intended to be the sole source of power to issue 
summonses in proceedings before the Commission, however it is constituted and whichever jurisdiction is exercised. The 
means by which the power to issue summonses is to be found is by express reference in the particular provision of the relevant 
legislation which deals with those powers in Part II which are to apply, and how they are to apply. 

Legislative History 
108 Consideration of the legislative history of a provision, including its statutory predecessors or repealed legislation, can assist in 

illuminating the meaning most apt to be attributed to existing legislation: Western Australian Planning Commission v 
Southregal Pty Ltd [2017] HCA 7; (2017) 259 CLR 106 [69] and cases there cited; Anthony Horden & Sons Ltd v 
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Amalgamated Clothing and Allied Trades Union of Australia [1932] HCA 9; (1932) 47 CLR 1 at 8 and Statutory 
Interpretation in Australia, D Pearce (9th Ed) at [7.8]. 

109 The Employer’s submissions identify that Part IIA Division 2 of the IR Act was inserted by the Acts Amendment and Repeal 
(Industrial Relations) Bill 1983 (WA). It submits that by passing this Bill, thus enacting the Acts Amendment and Repeal 
(Industrial Relations) Act (No. 2) 1984 (WA), Parliament removed what were powers to issue summonses to witnesses under 
then s 37 of the Public Service Arbitration Act 1966 (WA). To construe Part IIA Division 2 as containing an implied power to 
do what s 37 of the repealed legislation expressly provided would be to render the repeal and amendment of no effect. 

110 Section 83 of the Acts Amendment and Repeal (Industrial Relations) Act (No. 2) 1984 (WA) repealed: 
(a) The Government Employees (Promotions Appeal Board) Act 1945 (WA); 
(b) The Government School Teachers Arbitration and Appeal Act 1979 (WA); 
(c) The Public Service Arbitration Act 1966 (WA); and 
(d) The Railways Classification Board Act 1920 (WA). 

111 Immediately prior to its repeal, the Public Service Arbitration Act 1966 (WA) was described as “an Act to make provision for 
the appointment of a Public Service Arbitrator, for the establishment of a Public Service Appeal Board, and for incidental and 
other purposes”. Section 32 established the Board with jurisdiction to hear and determine appeals by public servants and 
government officers from decisions of the Board, including decisions recommending that a public servant be dismissed. 

112 Immediately prior to its repeal, s 37 of the Public Service Arbitration Act 1966 (WA) provided: 
(1) For the purposes of this Part, the Board shall as regards any appeal have power — 

(a) by summons signed by the Clerk to the Board, to summon any witness before it, and to compel the 
production before it of books, documents and things for the purpose of reference to such matters as 
relate to the appeal; and 

(b) to take evidence on oath or affirmation, and either in public or in camera at its discretion. 
(2) Any person who on being summoned by the Board as a witness fails without lawful excuse and after tender of 

reasonable expenses, to appear in obedience to the summons, or refuses or fails to be sworn or make an 
affirmation or produce books, documents and things which he is lawfully required to produce, or answer 
questions which he is lawfully required to answer commits an offence. 
Penalty: One hundred dollars. 

(3) Any proceeding for an offence against subsection (2) of this section may be prosecuted and dealt with 
summarily under and in accordance with the provisions of the Justices Act, 1902. 

… 
113 We agree, for the reasons as submitted by the Employer, that the legislative history lends support to a construction that denies 

an implied power. 
114 Further, the Acts Amendment and Repeal (Industrial Relations) (No. 2) Act 1984 (WA) not only repealed the Public Service 

Arbitration Act 1966 (WA) and inserted s 80L into the IR Act, it also amended s 33, principally to remove the references in s 
33 to the imposition of penalties for failure to comply with a summons. Parliament must therefore be taken to have been 
cognisant of the relationship between s 80L and s 33, so that the omission of any reference to s 33 in s 80L should be viewed as 
deliberate. It is a further indication of an intention of Parliament that summonses would not be issued to compel witnesses to 
attend proceedings before the Board on appeals under s 80I. 

Past practice of the Board 
115 As alluded to above, Ms Spasojevic’s submissions to the Registrar asserted that the issue of summonses to witnesses in 

proceedings before the Board “in fact is relatively common” and the power was “uncontroversial”. She does not go so far as to 
say that the past practice or lack of controversy is relevant to the exercise of construction of the IR Act. Indeed, it is not clear 
what Ms Spasojevic says is the relevance of the facts asserted. Given that the submission was made, we wish to briefly address 
it. 

116 First, there is no scope within the settled principles of statutory construction to regard the lack of controversy about a statutory 
provision or practice in its application as informing the statutory construction exercise. 

117 Second, and in any event, we doubt the accuracy of the assertions both as to the common occurrence of the issue of 
summonses and the lack of controversy about the power. 

118 In support of the statement that the issue of summonses to witnesses in proceedings before the Board is relatively common, 
Ms Spasojevic refers to three cases. The first is Edwards v President of the Legislative Council and Another [1995] WAIRC 
12059; (1995) 75 WAIG 2059. That case involved an appeal by Mr Edwards against the decision of the Clerk of the 
Legislative Council to terminate his employment as an Advisory/Research Officer. The Board’s reasons refer in passing to the 
Hon M.W. Nevill appearing and giving evidence in the appeal proceedings on summons, and also that Mr Nixon was also 
summonsed to appear before the Board, but did not ultimately attend. This appears to be the only reference in reported 
decisions of the Board to a witness appearing in proceedings before it under summons. 

119 The second decision Ms Spasojevic refers to is Ross v Peter Conran, Director General, Department of the Premier and 
Cabinet [2011] WAIRC 00159; (2011) 91 WAIG 410 but this particular citation was to an interlocutory order issued by the 
Board programming matters for hearing with an order that “the parties file and serve witness statements of evidence in chief”. 
The final decision in that matter was delivered on 16 November 2011 and its citation is [2011] WAIRC 01041; (2011) 91 
WAIG 2408. It makes no reference to any witness giving evidence under summons. However, an interlocutory order issued by 
the Board prior to the hearing of the matter (citation [2011] WAIRC 00159; (2011) 91 WAIG 410) did include an order for: 

The parties [to] have leave to inspect and photocopy documents provided by the Public Sector Commission in answer to a 
summons issued on 18 February 2011. 
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120 The third decision referred to was Titelius v Director General of the Department of Justice [2019] WAIRC 00110; (2019) 99 
WAIG 596. That case involved the determination of an application to set aside a summons issued for the production of 
documents for proceedings in connection with an appeal before the Board. The summons was set aside, but not on the grounds 
that there was no power to have issued the summons. The power to issue the summons does not appear to have been raised or 
argued in that matter. 

121 We accept that the decisions referred to indicate that there has been at least three occasions in the 36 years that the Board has 
functioned under the current provisions of the IR Act that summonses appear to have been issued. We do not agree however, 
that these examples demonstrate the occurrence is “relatively common”. 

122 Nor do we agree that these three decisions are a proper basis to conclude that the power to issue summonses is uncontroversial. 
To the contrary, Bingham was a case that concerned an application for discovery and production of documents in a matter 
before the Board. It did not directly concern the issue of summonses to witnesses. However, in dealing with the discovery 
application the respondent in that case submitted that Parliament intended that different procedures should apply to 
proceedings before the Board, by reference to the fact that s 33 of the IR Act did not apply to the operations of the Board. This 
submission is referenced at [8] of the reasons for decision, with apparent acceptance by the Board. 

Conclusion: plain contrary intention – no implied power 
123 The determinant of Ms Spasojevic’s application is our finding that Part IIA Division 2 of the IR Act, reveals is a plain 

legislative intent to exclude the power to issue summonses to compel non-party witnesses to attend and give evidence or 
produce documents before the Board. In light of that clear intention, there is no scope for the implication of such a power, even 
though it may be highly desirable and reasonably required for the determination of appeals on their merits to have an ability to 
compel witness attendance. Necessity alone is not enough, in the face of the clear legislative intent to the contrary. 

124 Accordingly, Ms Spasojevic’s application must be dismissed. 
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Case(s) referred to in reasons: 
Alcoa of Australia Limited v Andrew Chaplyn [2019] WAIRC 00011; (2019) 99 WAIG 93 
Australian Medical Association (WA) Incorporated v The Minister for Health [2016] WAIRC 00699; (2016) 96 WAIG 1255 
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Work Health Authority v Outback Ballooning Pty Ltd [2019] HCA 2; (2019) 266 CLR 428 
Wormald Security Australia Pty Ltd v Peter Rohan Department of Occupational Health, Safety and Welfare (1994) 74 WAIG 2 

Reasons for Decision 
THE FULL BENCH: 
Background 
1 The appellant, GHD Pty Limited provides consultancy services to clients in a range of areas including engineering design, 

architecture, environmental and construction services.  CIVMEC Holdings, a construction company, engaged the appellant to 
design a ship building facility in Henderson, Western Australia.  The facility to be constructed included a surface treatment 
shed and a 500-bay multi-storey carpark.  As part of the design, precast hollowcore concrete panels were to be used in the 
construction of the floor of the ship assembly hall.  The panels were large, each being 8.7 m long and 1.2 m wide, and 
weighing three tonne. 

2 The installation of the panels was performed by a subcontractor engaged by CIVMEC, Above All Rigging.  They were 
required to lift the panels from a trailer and install them in the floor of the building under construction. On 18 February 2019, 
during a lift, one of the panels fell to the floor, destroying the panel and damaging the floor. 
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3 An Inspector from WorkSafe attended the site and as a result of his inspection, an Improvement Notice was issued against the 
appellant on 26 February 2019 under s 48(1) of the Occupational Safety and Health Act 1984 (WA).  In issuing the 
Improvement Notice, the Inspector formed the opinion that as a designer, the appellant had failed to comply with reg 3.140 of 
the Occupational Safety and Health Regulations 1996 (WA), in that it had not included in a written report to its client, 
CIVMEC, the hazards in relation to the use of the hollowcore panels in its design, and what the appellant had done, or not 
done, to reduce the risks.  On an application to have the Improvement Notice reviewed by the respondent under s 51 of the 
OSH Act, by a decision dated 15 May 2019, the date for compliance was changed, but otherwise the Improvement Notice was 
affirmed. 

4 An application to review was filed by the appellant in the Tribunal on 22 May 2019.  In its order of 18 May 2021, the Tribunal 
affirmed the Improvement Notice with modifications.  The existing directions were replaced by a direction to the effect that the 
appellant inserts in its Report under reg 3.140 of the Regulations, the hazard of hollowcore panels falling when being lifted by 
a crane. 

5 It was common ground that the construction at the Project at Henderson was completed some time ago now, in mid-2019. 
Proceedings at first instance 
The application to review 
6 The application to the Tribunal was made under s 51A of the OSH Act to review the decision of the respondent. The 

Improvement Notice the subject of the application to review, issued to the appellant under s 51 of the OSH Act, was, formal 
parts omitted, in the following terms (see AB13): 

l.  In relation to:  Duties of Designers - Hazard Report 
at CIVMEC 16 NAUTICAL DR HENDERSON 6166 on 18 Feb 2019 
I have formed the opinion that you are contravening regulation 3.140(2) of the Occupational Safety and Health 
Regulations 1996 and the grounds for my opinion are:  My investigation and discussion with Lead Structural Engineer 
Pim Birss revealed that you are a Designer at this Construction Site where you have incorporated the pre cast concrete 
hollowcore plank into the building design which you have not included in your safety in design report to your commercial 
client setting out the hazards of this design and what you the designer have done to reduce those risks and that this work is 
continuing to be done as part of the clients trade or business.  I attended the construction site and saw the damaged pre 
cast concrete hollowcore plank Kieran O'Shea informed me is greater than 3 tonne, that has fallen at height when being 
lifted into position with a crane.  This exposed Simon Maxwell and Matt Denasson to the hazard of being hit by a falling 
object 
You are required to remedy the above by no later than 19 Mar 2019 at 0000 hours. 
2.  You are directed to take the following measures: 
l] Ensure as the designer all aspects of reg 3.140 are raised with your client in a written report. 
2] Refer to the Code of Practice Safe Design of buildings and Structures, 2008. 
3] Refer to Section 23(3a) of the Occupational Safety and Health Act 1984 

7 The matter was heard before the Tribunal on 22 and 23 July 2020. In an amended application to the Tribunal, the appellant 
contended as follows: 

Background 
1. GHD Pty Limited (GHD) was engaged by CIVMEC to design a ship building facility including a surface 

treatment shed and 500 bay multistorey carpark at 16 Nautical Drive, Henderson (Henderson). 
2. In undertaking the design activities, GHD was required to comply with, inter alia: 

a. section 23(3a) of the Occupational Safety and Health Act 1984 (WA) (the Act); 
b. reg 3.140 of the Occupational Safety and Health Regulations 1996 (WA) (the Regulations); and 
c. Code of Practice Safe Design of Buildings and Structures 2008 (the Code). 

3. Part of the design involved reference to the use of manufactured pre-cast concrete hollowcore panels as the 
basis for the flooring system.  These panels are generic, “off the shelf” products that are not bespoke and are 
one of the most common products utilised in modern construction. 

4. The design documentation provided to CIVMEC included the design drawings, associated specification 
notes and a safety in design report.  In reference to the pre-cast panels, the design documents specified panel 
thickness and reinforcement strands.  The Precast Specification notes specifically reference AS3850 
Building Code of Australia - Concrete Notes and Specifications. 

5. Relevantly, with respect to the precast panels the design documentation provided by GHD to CIVMEC 
included specification requirements on Drawing 6135525-010S002 Precast as follows: 
a. Note 2 provides that the panels have only been designed for installed conditions only; 
b. Note 3 provides specific design requirements for the precast unit supplier in relation to design of 

precast units “to provide satisfactory performance for stability, fire resistance, serviceability, strength 
during manufacture, handling, lifting, transport, erection and installation operations”; and 
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c. Note 8 requires the contractor to “submit workshop drawings showing the proposed details for design, 
manufacture, assembly, transport and installation of precast concrete elements including....equipment 
and methods of handling, lifting, transport including location of lifting points, maximum loads on 
lifting and bracing points”. 

6. The design documentation appropriately identified the relevant hazards or risks associated with the design 
and the control or elimination of those risks during the design process including providing guidance on how 
the structure might be constructed safely prior to concrete reaching design strength (as per the WA Code of 
Practice for Safe Design of Buildings and Structures 2008). 

7. GHD had no role, expertise or control in: 
a. any construction activities at Henderson; 
b. the devising and implementing of the lift plan for the concrete panels at Henderson; or 
c. the actual lifting activities of the panels at Henderson. 

8. CIVMEC was undertaking construction activities on the site at Henderson.  On 18 February 2019, CIVMEC 
was overseeing the lift of one of the concrete panels when the panel fell out of the sling system and landed 
onto a concrete deck, destroying the panel and damaging part of the concrete deck.  The root cause of the 
incident was a failure in the configuration of the slings utilised to undertake the lift - there was no equipment 
failure (or failure of the integrity of the slings). 

Issue of Improvement Notice 
9. WorkSafe WA issued an Improvement Notice to GHD (no: 45300297) (the Notice) in which the following 

directions were made: 
1] Ensure as the designer all aspects of the reg 3.140 are raised with your client in a written 

report. 
2] Refer to the Code of Practice Safe Design of buildings [sic] and Structures, 2008. 
3] Refer to section 23(3a) of the Occupational Safety and Health Act 1984 

10. The Notice was to be complied with by 19 March 2019. 
11. GHD sought a review of the Notice on 19 March 2019. 
12. On 15 May 2019, WorkSafe WA affirmed the issue of the Notice (Review). 
GHD's Contentions 
13. In the issue of the Notice and consideration of the Review, GHD submits that: 

a. GHD was not in contravention of the Act; 
b. there were no reasonable grounds for forming an opinion that GHD was in contravention of the Act; 
c. The Notice was uncertain, vague and ambiguous for the following reasons: 

i. it failed specify the nature of the contravention by GHD of its duty as a designer under section 23 
of the Act to ensure that the design of the structure did not, as far as practicable, expose persons 
properly constructing the structure to hazards (which GHD has the ability to control or 
eliminate); 

ii. it failed to identify how any act or omission by GHD exposed persons to the hazard of “being hit 
by a falling object”; 

iii. it failed to specify how the written materials (within the meaning of regulation 3.140(2)) supplied 
by GHD to CIVMEC contravened the Regulations; and 

iv. it failed to include directions as to measures to be taken to remedy any alleged contravention  
with sufficient clarity. 

Outcome Sought 
14. GHD seeks a review of the circumstances relating to the Notice and for the Notice to be set aside. 

Relevant evidence before the Tribunal 
8 There was a considerable body of evidence before the Tribunal. The circumstances giving rise to the issuance of the 

Improvement Notice were set out in the evidence of Inspector Badham. He is an inspector with WorkSafe and was appointed 
to that position in 2017.  Inspector Badham had extensive experience in the construction industry prior to his appointment as an 
Inspector. This included work with “tilt-up” concrete panels and concrete flooring systems. The precast hollowcore planks 
used in the Project, are precast, stressed planks or panels.  They are usually 1200mm wide, and the thickness ranges from 
150mm to 400mm. The planks contain hollow voids through which services such as plumbing and electrical cabling may be 
run.  Once laid, a concrete layer of about 100mm is then applied over the top of the planks. 

9 Inspector Badham gave evidence about the incident at the site. On 11 February 2019 he was informed that a concrete 
hollowcore panel had fallen on to the first level of the building being constructed when being lifted into position.  No one was 
injured.  He attended the office of CIVMEC, the appellant’s client, and met with their representatives along with another 
WorkSafe inspector, Mr Razza.  Inspector Badham led the inspection and the investigation in relation to the incident. 
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10 Inspector Badham proceeded to the location of the incident at the Project site with a CIVMEC representative, Mr O’Shea. He 
testified that he entered the building at ground level and saw damage to the underneath of the first floor level, with broken 
concrete on the ground.  Mr O’Shea informed him that one of the precast concrete panels had fallen from its slings when it was 
being lifted by a crane into place. The ground floor and upper floor access areas had been observed to have been taped off.  
Inspector Badham took photos of the incident site. Copies of the photos taken by him were annexure HB1 to his witness 
statement at AB683-699. 

11 Inspector Badham testified that he inspected the chains, webbing and slings used in the lifting of the hollowcore planks by the 
contractor All About Rigging.  The outer sheath of the slings had some damage and Inspector Badham also noted that the 
slings appeared to be extended too far. Inspector Badham spoke to employees of AAR involved in the lifting of the load. The 
hollowcore plank that fell whilst being lifted was 8.7m long, 1.2m wide and weighed approximately 3.1 tonne.  The plank was 
about seven metres in the air when it fell and on observing the fallen plank, Inspector Badham said that he saw the broken 
plank on the first floor area, with concrete rubble present. 

12 On meeting with CIVMEC director Mr Fitzgerald and the appellant’s structural engineer Mr Birss, Mr Birss informed 
Inspector Badham that the appellant did not give either CIVMEC or AAR any guidance material or provide lifting points on 
the hollowcore planks.  He told Inspector Badham to ask the manufacturer of the planks, BGC, about this, and that the riggers 
(AAR) would know how to sling and lift the planks properly.  Inspector Badham was told that the appellant was given some 
software to use to select the size and length of the hollowcore planks and then this was incorporated into the design. 

13 Inspector Badham followed up his inspection with a request for documents from all the relevant parties, including the 
appellant.  The appellant gave to Inspector Badham a copy of their “Safety in Design Report”, which was the relevant “Hazard 
Report”.  On a review of this Hazard Report, Inspector Badham testified that whilst it referred to “suspended loads”, no 
reference to lifting of the precast hollowcore panels and the hazard of them falling was made. Based on his investigation, 
Inspector Badham formed the opinion that the appellant had contravened reg 3.140 of the Regulations as the appellant did not 
identify in the Hazard Report the hazard of the suspended load of hollowcore planks, relevant risks and whether the appellant 
had, or had not, done anything to mitigate the risk.  Inspector Badham formed the opinion that if a three tonne hollowcore 
plank was to fall, the likelihood would be that someone would be seriously injured or killed.  Based on the foregoing, Inspector 
Badham issued the Improvement Notice to the appellant. 

14 Evidence was also given by Mr Tonkin, the appellant’s Manager Structures and Materials Technology and Technical Director 
– Structures.  Mr Tonkin was the Project Manager for the design services at the Project. He was the Project Manager for the 
appellant in the delivery of design services to CIVMEC. 

15 He outlined how the appellant had been invited to tender for the design of the Project and was subsequently awarded the 
contract.  Mr Tonkin was responsible for the management of the design project.  Part of this was responsibility to meet 
obligations as the designer.  Evidence as to the Safety in Design process and the preparation of design documents, in 
accordance with the appellant’s Safety in Design Operational Procedure, was given by Mr Tonkin. This included the 
preparation of a “Risk Register”.  This document had the purpose of referring to hazards and risks identified as part of the 
design process that may arise in the construction phase of the Project. 

16 The Risk Register was sent by the appellant to CIVMEC in January 2019.  The relevant documents, at exhibit A1 
(AB361-489) comprised the Ship Assembly Hall Structural Notes Drawing no:61-35525-01-S002, and the Risk Management 
Register.  Mr Tonkin referred to pars 6-8 of the “General Notes” and the “Safety in Design” reference in the Structural Notes, 
and item 2 “Working at Heights / Dropped Objects” in the Ship Assembly Hall – risk actions in the Risk Management 
Register. 

17 Mr Tonkin said that the appellant did not design the hollowcore panels which were generic and widely used in large scale 
construction over the last 50 years or so.  The appellant simply specified the size of the hollowcore panels to be used on the 
Project as a part of its design.  He said that the role of the designer in this context was to specify the use of “off the shelf” 
products, such as the concrete panels.  He also said that the Structural Drawing Notes submitted to CIVMEC by the appellant, 
included a requirement on the contractor and its subcontractors, to prepare workshop drawings which included equipment and 
methods of handling, lifting, transporting etc of the panels.  He said that a designer is not experienced and does not have 
knowledge in the aspects of proper and safe lifting of concrete precast panels and therefore these requirements were passed on 
to the contractor.  He did not consider that it was the responsibility of the designer to specify a particular brand of hollowcore 
panels or the method of installation unless this was a specified feature integral to the design. 

18 Mr Airey is an expert in the field of structural engineering and forensic engineering.  He gave evidence before the Tribunal as 
an expert witness.  Mr Airey produced three reports in relation to the incident and in response to specific questions posed to 
him by the appellant’s solicitors (see AB490-602; AB603-626; and AB636-659).  Mr Airey, in his reports, including the most 
recent third report dated 17 March 2020 (exhibit A2 AB490-602), made observations in relation to the roles of various parties 
and specifically, his opinion as to the obligations imposed on the appellant. Mr Airey observed that the preparation and 
implementation of a lifting plan for the hollowcore concrete planks was the responsibility of the precast designers and relevant 
contractors as specified in the appellant’s Drawings at item 8-precast.  He referred to item 8 which referred to “Equipment and 
methods of handling, lifting, transport including location of lifting points, maximum loads on lifting and bracing points”. 
Mr Airey contended therefore, that the obligation was on the precast panel designer and manufacturer to provide CIVMEC 
with advice and guidance on these matters, prior to their installation.  He said that the appellant’s role would be to oversee and 
check the final design proposed and that any temporary lifting arrangements would not damage the panels. 

19 The actual lifting activities however, according to Mr Airey, would need to be reviewed by the owner/builder, being CIVMEC 
and a hazard assessment undertaken.  Mr Airey went on to say that the appellant was not the designer of the hollowcore planks. 
He noted however, that it would be normal for the appellant as consulting designer, to provide quality checking and to monitor 
the construction process, to ensure that the design intent, as prescribed, was being met.  Mr Airey drew a distinction between 
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the appellant’s role as the designer and the avoidance of hazards during construction, the latter of which were the responsibility 
of CIVMEC and their subcontractors, involved in supplying and installing the hollowcore planks. Mr Airey noted the implicit 
hazard in the process of lifting very heavy items into position and the importance of appropriate handling to avoid both 
stressing the plank itself and to ensure industrial safety.  In Mr Airey’s opinion, this aspect of the safety in design rested with 
the supplier of the hollowcore planks and not the appellant. 

20 Mr Airey specifically referred to the various items set out in the Risk Register and the General Notes to the Structural 
Drawings.  He particularly referred to item 9 – Suspended Loads for the Ship Assembly Hall and item 17 – Suspended Loads 
for the Ship Assembly Hall and noted that neither contained specific reference to the lifting of precast concrete panels being 
identified as a hazard.  He described this omission as “surprising as the precast panels are heavy and require very specific 
management to ensure safe placement” (AB498).  He went on to note that this omission probably stemmed from the fact that 
the abbreviated specification contained in the appellant’s Drawing no.61-35525-01-S002 Revision 4, under “precast”, required 
the provision of shop drawings specifying equipment and methods of handling, transport, and erection for review by the 
appellant. 

21 Mr Airey further added that the outcome of the investigation showing why the hollowcore panel fell, that being the angle of 
incidence of the sling which had changed, was something that could not possibly have been known by the appellant as the 
designer.  The responsibility for this rested with those erecting the panels to ensure industrial safety. 

The Tribunal’s reasons for decision 
22 The Tribunal considered the issues that it was required to decide were whether the Improvement Notice should be affirmed 

with or without modifications, or whether it should be revoked. 
23 The Tribunal in its reasons, then set out the background circumstances of the incident; the issuance of the Improvement Notice; 

the application to review the issuance of the Notice to the respondent; and the relevant principles to apply in the context of s 23 
of the OSH Act and reg 3.140 of the Regulations. The Tribunal then made findings and reached conclusions as follows: 

(a) that the appellant, for the purposes of reg 3.137 of the Regulations was the “designer” for the Project; 
(b) that reg 3.140 and s 23(3a) of the OSH Act should be read together and interpreted consistently to determine the 

scope of a designer’s duty; 
(c) for the purposes of the Project, the appellant designed the flooring system which incorporated the hollowcore 

precast panels as a specific feature of the design. The appellant as the designer, was in charge of the end product 
of the construction work, being the floor of the Ship Assembly Hall and the office area of the Project; 

(d) the appellant’s contentions that reference to the manufacture, and design etc of concrete panels in Division 9 
Subdivision 1 of the Regulations, did not mean that the appellant was excused from liability in relation to 
addressing hazards arising from the use of hollowcore panels, as these obligations are distinguishable; 

(e) the appellant’s selection of the hollowcore panels for the flooring on the Project was “a matter of design” and 
this carried with it the obligation on the appellant to identify risks and hazards.  Regulation 3.140 of the 
Regulations requires these matters to be incorporated into a written report for the client (CIVMEC).  Such 
hazards, to be identified, do not need to be in the control of the designer but they need to be identified along 
with a statement as to what has been, or has not been done, to address the hazard; 

(f) The relevant Code of Practice (Code of Practice: Safe Design of Buildings and Structures 2008) requires 
designers to identify and include in a Risk Register relevant hazards and specifically those from heavy or 
awkward prefabricated elements likely to create handling risks, such as the hollowcore panels; 

(g) as the designer, it was for the appellant to include in the Risk Register for the project, specific reference to the 
hollowcore panels; 

(h) as to the content of the documents provided by the appellant as the designer to CIVMEC: 
(i) two documents were provided; the Risk Register and the “Structural Notes” as a cover sheet for the 

relevant drawings and specifications; 
(ii) items 9, 17 and 20 of the Risk Register, dealing with suspended loads, did not specifically deal with 

the hazard of hollowcore panels falling when being lifted by a crane; 
(iii) Mr Airey, the expert engaged by the appellant, noted in his Reports, the absence from the Risk 

Register of a reference to the hollowcore panels falling when being lifted, was surprising; 
(iv) the Tribunal noted Mr Airey’s comments as to the responsibility of the manufacturer of the 

hollowcore panels in designing them and of the installer in installing them.  It would be for the 
appellant to review the manufacture and installation procedure, to ensure that the hollowcore panels 
were not stressed; and 

(v) the Tribunal concluded from Mr Airey’s evidence, that the Risk Register should have included 
specific reference to the hazard of the hollowcore panel installation on the Project. 

(i) given the terms of s 48 of the OSH Act, Improvement Notices must be certain in their terms, as a condition of 
the valid exercise of the power to issue them; 

(j) that reference to reg 3.140 of the Regulations and the COP in the Improvement Notice, without relevant parts of 
the COP being identified, meant that the directions in the Improvement Notice were not sufficient, but this did 
not mean the notice was invalid; and 

(k) the Tribunal modified the notice, as noted above. 
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Statutory provisions 
24 It is convenient to set out at this juncture, the relevant statutory provisions.  The general workplace duties in Division 2 of the 

OSH Act include a duty on manufacturers etc in s 23.  A duty exists on designers of any building or structure in the following 
terms: 

… 
(3a) A person that designs or constructs any building or structure, including a temporary structure, for use at a 

workplace shall, so far as is practicable ensure that the design and construction of the building or structure is 
such that — 
(a) persons who properly construct, maintain, repair or service the building or structure; and 
(b) persons who properly use the building or structure, 
are not, in doing so, exposed to hazards. 

25 Provisions in relation to improvement and prohibition notices are set out in Part VI of the OSH Act.  Relevantly, for 
improvement notices, their issue and effect is prescribed in s 48 which relevantly, is in the following terms: 

(1) Where an inspector is of the opinion that any person — 
(a) is contravening any provision of this Act; or 
(b) has contravened a provision of this Act in circumstances that make it likely that the contravention will 

continue or be repeated, 
the inspector may issue to the person an improvement notice requiring the person to remedy the contravention 
or likely contravention or the matters or activities occasioning the contravention or likely contravention. 

(2) An improvement notice shall — 
(a) state that the inspector is of the opinion that the person — 

(i) is contravening a provision of this Act; or 
(ii) has contravened a provision of this Act in circumstances that make it likely that the 

contravention will continue or be repeated; 
and 

(b) state reasonable grounds for forming that opinion; and 
(c) specify the provision of this Act in respect of which that opinion is held; and 
(d) specify the time before which the person is required, to remedy the contravention or likely 

contravention or the matters or activities occasioning the contravention or likely contravention; and 
(e) contain a brief summary of how the right to have the notice reviewed, given by sections 51 and 51A, 

may be exercised. 
26 The jurisdiction of the Tribunal in relation to a review of notices, is dealt with in s 51A of the OSH Act and it relevantly 

provides as follows: 
(1) A person issued with notice of a decision under section 51(6) may, if not satisfied with the Commissioner’s 

decision, refer the matter in accordance with subsection (2) to the Tribunal for further review. 
(2) A reference under subsection (1) may be made within 7 days of the issue of the notice under section 51(6). 
(3) A review of a decision made under section 51 shall be in the nature of a rehearing. 
(4) The Tribunal shall act as quickly as is practicable in determining a matter referred under this section. 
(5) On a reference under subsection (1) the Tribunal shall inquire into the circumstances relating to the notice and 

may — 
(a) affirm the decision of the Commissioner; or 
(b) affirm the decision of the Commissioner with such modifications as seem appropriate; or 
(c) revoke the decision of the Commissioner and make such other decision with respect to the notice as 

seems fit, 
and the notice shall have effect or, as the case may be, cease to have effect accordingly. 

[(6) deleted] 
(7) Pending the decision on a reference under this section, irrespective of the decision of the Commissioner under 

section 51, the operation of the notice in respect of which the reference is made shall — 
(a) in the case of an improvement notice, be suspended; and 
(b) in the case of a prohibition notice, continue, subject to any decision to the contrary made by the 

Tribunal. 



96 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 102 W.A.I.G. 
 

27 There are comprehensive regulations set out in the Regulations dealing with the construction industry and hazard and safety 
management etc. It was common ground that in this case, the appellant was the relevant “designer” and CIVMEC was the 
relevant “client” for the purposes of the definitions set out at reg 3.137 of the Regulations.  The scope and application of 
Division 12 of the Regulations is set out in reg 3.138 which relevantly provides as follows: 

(1) This Division applies in relation to construction work taking place, or to take place, at a construction site. 
28 Regulation 3.139 prescribes obligations on clients where work at a construction site is being done for the client as part of its 

trade or business, to consult with the designer, to ensure that as far as practicable, persons undertaking the construction work 
do so without risk to their health and safety.  The key part of Division 12 for present purposes is reg 3.140 dealing with 
obligations on a designer to provide reports to a client and is in the following terms: 

3.140. Designer of work for commercial client to give client report 
(1) This regulation applies in relation to a client if the work at the construction site was, is being or is to be done for 

the client as part of the client’s trade or business. 
(2) The designer must give a written report to the client setting out — 

(a) the hazards — 
(i) that the designer has identified as part of the design process; and 
(ii) that arise from the design of the end product of the construction work; and 
(iii) to which a person at the construction site is likely to be exposed; 
and 

(b) the designer’s assessment of the risk of injury or harm to a person resulting from those hazards; and 
(c) what things the designer has done to reduce those risks (for example, changes to the design, changes 

to construction methods); and 
(d) which of those hazards the designer has not done anything in respect of to reduce those risks. 
Penalty:  the regulation 1.16 penalty. 

(3) The level of detail in the report must be appropriate for the client, the nature of the hazards and the degree of 
risk. 

The appeal 
29 There are two amended grounds of appeal.  They are: 

1. The Tribunal erred in law and in fact in affirming Improvement Notice 45300297 (Notice) with modifications by 
concluding that the Appellant was in breach of its duty as a designer pursuant to regulation 3.140 of the 
Occupational Safety and Health Regulations 1996 (WA) (OSH Regulations) by not, or not adequately, 
referencing in a written report the hazards of pre-cast, hollowcore concrete panels (panels) falling when being 
lifted by a crane during the construction phase. 
Particulars 
(a) Regulation 3.140(2)(a) of the OSH Regulations requires a designer to give to a client a written report that 

sets out hazards that (inter alia) “arise from the design of the end product of the construction work”. 
(b) The phrase “arising from the design” requires some causal or consequential relationship between the 

design and the hazard. 
(c) Section 23(3a)(a) of the Occupational Safety and Health Act 1984 (WA) (OSH Act) requires a person that 

designs or constructs a building or structure to (inter alia) ensure, so far as is practicable, that “the design 
and construction of the building or structure is such that persons who properly construct .  .  .  the building 
or structure .  .  .  are not, in doing so, exposed to hazards”. 

(d) Although the duty under regulation 3.140 is separate from the duty under s 23(3a), the two provisions are 
to be read together and interpreted consistently to determine the scope of the designer's duty, as the 
Tribunal correctly found. 

(e) The Respondent did not allege in the Tribunal hearing that the Appellant exposed anyone to any hazards, 
in particular the hazard of the panels falling. 

(f) There was unchallenged evidence that: 
(i) the panels are a generic product in large scale construction that have been available in Australia for 

more than 50 years; 
(ii) the Appellant did not design the panels; it merely chose them from a supplier's catalogue.  There 

was no evidence that the choices made by the designer as to thickness and internal strand size of the 
panels had any effect on the hazard they would represent as falling objects; and 

(iii) the Appellant had no expertise in the handling or installation of the panels. 
(g) Given those facts, and the emphasised wording of regulation 3.140 and section 23(3a) identified in (a) and 

(c) above, the Tribunal erred in law and in fact in concluding that the Appellant had a duty to include a 
specific reference in a written report to the hazard of the panels falling. 
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2. The Tribunal erred in law in exercising its powers under s 51(1)(b) of the OSH Act to affirm the Notice with 
modifications, as the Notice was invalid by reason of it being uncertain, vague and ambiguous, and did not 
comply with the requirements of s 48(2) of the OSH Act, and further, affirming the Notice with modifications 
meant in circumstances where the installation of the panels at the building project in respect of which the Notice 
was issued had finished, that the affirmation of the Notice with modifications could not be given any practical 
effect. 
Particulars 
(a) The Tribunal correctly stated that an Improvement Notice must be certain in its terms as a condition of its 

valid exercise. 
(b) The Tribunal found that the Notice was uncertain or ambiguous in these respects; 

(i) it failed to specify the provision of the OSH Act under which it was issued, and that both s 48(1)(a) 
ands 48(1)(b) of the Act were capable of being applicable; 

(ii) the directions in part 2 of the Notice were not sufficiently certain in that they did not specify the 
requirements imposed upon the Appellant, and that they failed to identify the relevant sections of 
the applicable Code of Practice; and 

(iii) the time specified in the Notice was ambiguous. 
(c) Those conclusions, in particular the first, mean that the Notice was not sufficiently certain in its terms to 

be valid as at the date of its issue, and that reasonable grounds for its issue in the terms in which it was 
issued did not exist. 

(d) The Notice could therefore only be properly affirmed if modified. 
(e) The evidence before the Tribunal, which it accepted, was that the installation of the flooring and the 

lifting of the panels had been completed by the middle of 2019. 
(f) In those circumstances, the Tribunal erred in modifying the Notice so as to give it retrospective effect, 

when, on the evidence before the Tribunal, doing so could have no practical effect or utility. 
Relevant principles 
30 The proceedings at first instance, involved a challenge to the issuance by Inspector Badham of an Improvement Notice under 

s 48 of the OSH Act. By s 51A(5) of the OSH Act, the Tribunal is required to “enquire into the circumstances relating to the 
notice”. 

31 This requires, as the Tribunal correctly posited, that the Tribunal examine whether, on the facts and circumstances in existence 
at the material time, Inspector Badham was justified in forming the opinion that he did, in issuing the Improvement Notice to 
the appellant. In effect, the Tribunal “stands in the shoes” of the Inspector.  Based on the evidence before the Tribunal, 
including any expert evidence a party may adduce, or the Tribunal itself arranges to be placed before it, the Tribunal is 
required to find for itself, whether it can form the opinion formed by the Inspector, that led to the issuance of the Improvement 
Notice: Wormald Security Australia Pty Ltd v Peter Rohan Department of Occupational Health, Safety and Welfare (1994) 
74 WAIG 2 at 4 per Franklyn J (Ipp J agreeing).  In proceedings before the Tribunal, there is no onus on the recipient of a 
notice issued under the OSH Act, on an application to review, to establish that the notice should not have been issued and 
should be revoked:  Wormald per Franklyn J at 4 and Nicholson J at 11. 

32 An appeal of the present kind from a decision of the Tribunal, exercising a discretion, involves the application of the principles 
in the well-known and oft cited decision of the High Court in House v King (1936) 55 CLR 49.  The Full Bench may not 
interfere with such a decision unless it is demonstrated that the Tribunal made an error: Coal and Allied Operations Pty Ltd v 
Australian Industrial Relations Commission [2000] HCA 47; (2000) 203 CLR 194. This may involve an error in terms of 
applying the wrong principle; mistaking the facts; failing to take into account relevant considerations or taking into account 
irrelevant considerations; or whether the decision is plainly unjust such that no reasonable Tribunal could make the decision 
that it did (see the explanation of these principles in Medical Board of Australia v Woollard [2017] WASCA 64). 

Consideration 
Ground 1 
33 This ground raises an issue of the correct construction of reg 3.140.  Specifically, whether, on a correct construction, that 

regulation requires the designer to expressly state in its written report provided to its client that the hazard of hollowcore panels 
falling from heights had been identified by the designer. 

34 The appellant alleged that the Tribunal erred in law and in fact, in concluding that the appellant had a duty to include a specific 
reference in the written report to the hazard of panels falling.  The Tribunal found in this regard at [49]: 

Regulation 3.140 requires a designer to provide a written report to a client that sets out the hazards the designer has 
identified as part of the design process, and that arise from the design of the end product of the construction work which is 
likely to expose a person at the construction site.  The written report is to include the designer's assessment of the risk or 
injury or harm and whether the designer has done anything to reduce the risk or not done anything to reduce the risk.  The 
level of detail in the report is a result of the assessment of the client, the nature of the hazard and the degree of the risk. 

35 The Tribunal did not articulate any exercise of construction of reg 3.140.  However, at [68] the Tribunal found that the 
regulation requires one written report. Then, at [65], relying upon the evidence of the appellant's expert, Mr Airey, the Tribunal 
concluded that the report ought to have included a specific reference to the precast hollowcore panels and the hazard arising 
from the installation of these panels in the flooring system.  The Tribunal referred to Mr Airey's evidence to the effect that the 
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primary responsibility for controlling the hazards associated with the hollowcore panels lay with the manufacturer of those 
panels, but that he was surprised by the omission of a specific reference in the appellant’s written report to the lifting of precast 
concrete panels as a hazard. 

36 This ground misconstrues the Tribunal's reasoning by treating it as involving, at [65], the construction of reg 3.140. 
37 On a fair reading of its reasons, the Tribunal does not find reg 3.140, properly construed, means the appellant had a duty to 

include a specific reference in its written report to the hazard of the panels falling.  The Tribunal only referred to, and 
characterised,  the relevant duty in the heading of the reasons as a “Duty to provide written report - Principles”.  The Tribunal 
did not construe reg 3.140 as prescribing any particular content of the written report being required. The only conclusion 
reached by the Tribunal on the construction of reg 3.140, was that the reference to the words “written report” means one 
written report.  That part of the reasoning is not challenged in this appeal. 

38 The construction of reg 3.140 cannot differ according to the nature and context of the circumstances of each case.  This also 
reveals that it is a mistake to treat the Tribunal’s reasons as involving the construction of reg 3.140, which this appeal 
ground attributes to them. 

39 There is a degree of artificiality in this appeal ground to the extent that it characterises this issue as a construction issue rather 
than a challenge to a finding of fact.  A more accurate characterisation of the reasoning and relevant finding is simply that the 
hazard of the panels falling was found to be one meeting the conditions of reg 3.140(2)(a), as a matter of fact.  In upholding the 
Improvement Notice, the Tribunal did not attribute a particular contentious meaning to reg 3.140. The outcome resulted from 
findings of fact as to uncontentious and plain elements of the regulation. 

40 The appellant finds a footing to raise an issue of construction because it made submissions about the correct approach to 
construction at first instance.  However, its submissions at first instance did not properly raise an issue of construction either. 
In particular, its case at first instance was that the contravention alleged was outside the scope of a designer's duty in s 23, and 
that reg 3.140 must be construed together with s 23.  The submission was that “a designer's duty is confined to hazards or risks 
arising from the design”. 

41 That contention is and was uncontroversial and merely reflects the express words of reg 3.140.  It does not raise a controversy 
about the proper interpretation of them.   

42 The substance of the appellant’s submissions refer to what is and is not reasonably practicable for a designer to do within a 
designer’s duty of care, not whether the hazard under consideration arises from design (see Applicant's Outline of Opening 
Submissions [98] to [111] at AB 93-112). In other words, having identified the limits of the duty by reference to “arising from 
the design”, the appellant then raises the separate issue of the content of the duty by reference to the concept of reasonable 
practicability, but does so under the guise of construction.  The appellant never fully addressed what is meant by “arising from 
the design” except perhaps when it submitted: 

A designer’s duty is “limited to matters of design” and section 23(3a) and regulation 3.140 are, by their terms, confined in 
that way.  (submissions paragraph 108, citing Slivak v Lurgi at [34]). 

43 That submission takes the matter no further than rephrasing the express words of s 23 and reg 3.140 respectively. 
44 When the High Court pronounced upon the scope and content of a designer’s duty in issue in Slivak v Lurgi (Australia) Pty 

Ltd [2001] HCA 6; (2001) 205 CLR 304, namely, the statutory duty imposed by s 24 of the Occupational Health, Safety and 
Welfare Act 1986 (SA), its determination centred on the concept of what is “reasonably practicable”.  At [37], Gleeson CJ, 
Gummow and Hayne JJ stated: 

The ordinary and natural meaning of the terms in par (a) of s 24(2a) is that they apply to a structure being built in 
accordance with the design.  Thus, if, as designed, parts of a structure are incapable of bearing weight that the structure is 
intended to bear, or if, as designed, it is possible for parts of the structure to fall or break, or if the design is incapable of 
being built safely having regard to features of the location in which it is being built, then the design will be inadequate 
and the designer will have breached s 24(2a). The appellants stressed the presence of the term “must ensure”.  However, 
the requirement is one of ensuring safety “so far as is reasonably practicable”.  The requirement applies to matters which 
are within the power of the designer to perform or check, such as ascertaining what use the structure will be put to, what 
loads it will experience when being built and the nature of the location in which it is to be erected.  This is in contrast to 
the matters that would be forced within the ambit of this requirement were the submissions for the appellants accepted; 
for then a designer would be required to take account of factors outside the power of the designer to control, supervise or 
manage, such as the procedures to be adopted during construction. 

45  Gaudron J said at [53] to [54]: 
The words “reasonably practicable” have, somewhat surprisingly, been the subject of much judicial consideration [26].  It 
is surprising because the words “reasonably practicable” are ordinary words bearing their ordinary meaning.  And the 
question whether a measure is or is not reasonably practicable is one which requires no more than the making of a value 
judgment in the light of all the facts.  Nevertheless, three general propositions are to be discerned from the decided cases: 
● the phrase “reasonably practicable” means something narrower than “physically possible” or “feasible” [27]; 
● what is “reasonably practicable” is to be judged on the basis of what was known at the relevant time [28]; 
● to determine what is “reasonably practicable” it is necessary to balance the likelihood of the risk occurring 

against the cost, time and trouble necessary to avert that risk [29]. 
For present purposes, what is reasonably practicable has to be considered at the time the tower was designed.  Moreover, 
when considering what is reasonably practicable for the purposes of s 24(2a)(a) of the Act, it is relevant to consider that, 
in the ordinary course, the designer of a structure will have little or no control with respect to the work practices or the 
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workmanship of those who undertake its construction.  And it is also relevant to consider what may reasonably be 
expected of those persons.  However, as will later appear, these are not the sole considerations. 

46 Her Honour noted also at [63]: 
[T]he question whether there was a breach of that duty is, as already indicated, a matter of judgment having regard to all 
the facts. 

47 The appellant’s case did not, in substance, raise a construction issue. Its submissions addressed a controversy about whether a 
duty had been breached based on arguments about reasonable practicability. That controversy was resolved by the Tribunal's 
consideration and conclusions on the facts as found. 

In the alternative 
48 Even if the ground properly raises an issue of construction, for the following reasons, it fails. The appellant's argument 

concerning the construction of reg 3.140 is premised on the regulation being tied to an overarching duty derived from s 23 of 
the OSH Act, as discussed in Slivak.  This duty is often referred to as the “general duty”, “duty of care” or “primary duty of 
care” (see for example Tooma, M, Safety, Security, Health and Environment Law p 53). 

49 The appellant's submission was, in short, that the duty contained in reg 3.140 is a subset of the general duty under s 23 of the 
OSH Act and therefore cannot operate to extend the general duty but must be construed within its limits.  Regulation 3.140 
cannot be characterised in this way. We agree with the respondent’s submissions to the effect that reg 3.140 stands 
independently of s 23 and the general duty imposed on designers by the OSH Act.  In other words, while reg 3.140 imposes a 
duty (in the sense of it creating a legally binding obligation), it should not be construed as confined by a duty of care. 
Reference to any articulation of the limits of a designer's general duty of care, have no direct bearing on the application of the 
requirements imposed by reg 3.140. 

50 The appellant characterised s 23 as creating the general duty and reg 3.140 as being a specific duty or subset of the s 23 general 
duty.  It referred to Slivak as articulating the general duty of designers that arises under s 23, where Gleeson CJ, Gummow and 
Hayne JJ stated at [34] to [35]: 

Sub-section (2a) divides and allocates in pars (a)-(d) duties between those who design a structure, those who manufacture 
any materials to be used for its “purposes”, those who import or supply any materials to be used for its “purposes” and 
those who undertake its erection.  The difference in the content of the duties and their different scope of operation 
suggests that the duty imposed upon designers is intended to be limited to matters of design.  To deal with examples 
raised during argument, it would not be incumbent on a designer to guard against a supplier of material or an erector 
incorporating substandard or inferior materials when constructing the design.  The supplier or erector or both would be in 
breach of their own duty under the relevant paragraphs of s 24(2a).  The express imposition of liability upon those parties 
for such acts suggests there is not to be implied in par (a) of s 24(2a) an imposition upon the designer in respect of the 
same matters. 
The same would follow in respect of the erection of a structure outside or otherwise not in accordance with its design.  
The imposition by par (d) of liability upon the person undertaking the erection of the structure suggests that the designer 
is not required by par (a) to anticipate errors or departures from design by the person undertaking the erection and to take 
steps to guard against it by modifying the design.  The result of accepting submissions for the appellants would be to 
enlarge the scope of par (a) to cover the matters already dealt with in pars (b), (c) or (d).  This would tend to distort the 
scheme of the Act and undermine its careful allocation of liabilities among the parties jointly responsible for the erection 
of a structure.  It would also expose designers to criminal liability for a penalty of up to $50,000 in respect of matters not 
expressly mentioned in the statute.  The court should be slow to interpret a law in a fashion which would impose criminal 
liability by a process of implication. 

51 What the High Court was required to decide in Slivak was whether the statutory duty of care required Lurgi, as designer, to 
take reasonably practicable steps in respect of any reasonably foreseeable errors or variations from the design that might be 
made by the builder of a structure.  Paragraphs [34]-[35] of the judgment relied upon by the appellant are steps in the High 
Court's reasoning to the conclusion in para [37], including observations by way of illustration.  They do not themselves define 
a designer's duty of care. 

52 The appellant emphasised the requirement in reg 3.140(2)(a)(ii), that the relevant hazards must “arise from the design” of the 
end product of construction. It submitted that the hazard of hollowcore panels falling while being lifted could not be regarded 
as a hazard arising from the design, and that this is a conclusion that is compelled by the respondent's concession that the 
appellant did not expose anyone to any relevant hazard.  The respondent, on the other hand, submitted that reg 3.140 was not 
constrained by s 23 of the OSH Act, but is an independent and distinct source of an obligation to provide the written report 
referred to in the regulation.  The respondent submitted that the construction of reg 3.140 need not import a limitation sourced 
from s 23 or the duty imposed by s 23. 

53 The primary object of statutory construction is to construe the relevant provision so that it is consistent with the language and 
purpose of all the provisions of the statute. The applicable principles are well-known, and were summarised in Australian 
Unity Property Ltd v City of Busselton [2018] WASCA 38 as follows (citations omitted): 

The first aspect is the imperative to give primacy to the language which the legislating body has chosen to use.  As the 
plurality observed in Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue: 

This Court has stated on many occasions that the task of statutory construction must begin with a consideration 
of the text itself.  Historical considerations and extrinsic materials cannot be relied on to displace the clear 
meaning of the text.  The language which has actually been employed in the text of legislation is the surest 
guide to legislative intention.  The meaning of the text may require consideration of the context, which includes 
the general purpose and policy of a provision, in particular the mischief it is seeking to remedy. 
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This focus on the statutory text may be seen as an aspect of the rule of law.  It recognises and preserves the role of the 
legislature, acting within constitutional constraints, in identifying the policy which legislation is to pursue by requiring 
that effect be given to the chosen text.  This point was noted by Gibbs CJ in Cooper Brookes (Wollongong) Pty Ltd v 
Federal Commissioner of Taxation: 

The danger that lies in departing from the ordinary meaning of unambiguous provisions is that “it may degrade 
into mere judicial criticism of the propriety of the acts of the Legislature”...  it may lead judges to put their own 
ideas of justice or social policy in place of the words of the statute. 

Additionally, focus on the statutory text facilitates the comprehension of the meaning of legislation by persons whose 
conduct it regulates.  As French CJ observed in Alcan: 

The starting point in consideration of the first question is the ordinary and grammatical sense of the statutory 
words to be interpreted having regard to their context and the legislative purpose.  That proposition accords with 
the approach to construction characterised by Gaudron J in Corporate Affairs Commission (NSW) v Yuill 
[(1991) [1991] HCA 28; 172 CLR 319 at [340] as:  ''dictated by elementary considerations of fairness, for, after 
all, those who are subject to the law's commands are entitled to conduct themselves on the basis that those 
commands have meaning and effect according to ordinary grammar and usage.” In so saying, it must be 
accepted that context and legislative purpose will cast light upon the sense in which the words of the statute are 
to be read.  Context is here used in a wide sense referable, inter alia, to the existing state of the law and the 
mischief which the statute was intended to remedy. 

54 Regard must also be given to the purpose and object of the text, to ascertain the intention of the legislature in making the law in 
question: Work Health Authority v Outback Ballooning Pty Ltd [2019] HCA 2; (2019) 266 CLR 428; See too: Programmed 
Industrial Maintenance v The Construction Industry Long Service Leave Payments Board [2021] WASCA 208. 

55 The text of reg 3.140 is set out above.  Notably, the appellant does not point to any particular context within the OSH Act 
beyond s 23 itself, nor the Regulations, to support its submission that reg 3.140 is confined by the limits of the duty created by 
s 23.  In our view, the context indicates otherwise. 

56 The scheme of the OSH Act is to, amongst other things, impose a general duty to protect safety and health at work, framed in 
terms of what is reasonably practicable.  As such, the general duty is clearly one that approximates or approaches a statutory 
restatement of the common law duty of care, although commentators and the courts have often cautioned that the statutory 
duty, and common law duty are not identical:  Drexel London (a firm) v Gove(Blackman) [2009] WASCA 181 at [214] and 
[268]; Town of Port Hedland v Hodder (No 2) [2012] WASCA 212; (2012) 43 WAR 383 per Martin CJ at [47]; and generally 
Foster & Apps The neglected tort - breach of statutory duty and workplace injuries under the Model Work Health and Safety 
Law (2015) 28 AJLL 57. 

57 In the case of designers, the general duty is a duty to ensure, as far as is practicable, that the design and construction of 
buildings or structures is such that persons who properly construct, maintain, repair and service them, and those who later use 
them, are not, in doing so, exposed to hazards (see s 23(3a) OSH Act set out above). 

58 In addition to creating and imposing general duties, the OSH Act also contains provisions, amongst others, imposing 
obligations relating to consultation with the workforce (s 24), compliance with improvement notices (s 48), notification of 
incidents (s 23I), and prohibitions on victimisation (s 35A). 

59 Consistent with the manifold purposes of the legislative scheme, s 60 of the OSH Act permits the making of regulations 
prescribing all matters that are necessary or convenient to be prescribed for giving effect to the purposes of the OSH Act.  
Subsection 60(2) provides that, without affecting the generality of s 60(1), regulations may be made with respect to any of the 
matters specified in Schedule 1.  Therefore, the first significant contextual indicator is the content and structure of Schedule 1.  
It contains 38 separate items setting out the matters with respect to which regulations may be made.  It is sufficient to 
reproduce a selection of those items: 

1. Safety and health standards or procedures to be complied with — 
(a) at any workplace; or 
(b) in the performance of any work; or 
(c) in the use, cleaning, maintenance, disposal or transportation of any plant; or 
(d) in the use, handling, treatment, removal, processing, storing, transport or disposal of any substance; or 
(e)  in the design, manufacture, importing or supplying of any plant; or 
(f) in the design, manufacture, importing or supplying of any substance; or 
(g) in the design or construction of any building or structure, including a temporary structure. 

1A. The imposition of duties on persons in relation to — 
(a) the identification of hazards at the workplace; and 
(b) the assessment or risks resulting from such hazards; and 
(c) the taking of remedial or other action. 

… 
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4. The registration or licensing of — 
(a) any work, plant, process, substance or workplace; 
(b) any person carrying out any kind of work, 
by the Commissioner or any other prescribed person or authority. 

4A. Duties to be observed by — 
(a) the owner; or 
(b) a person having the control, 
of plant used at a workplace. 

5. The issuing of certificates of competency or provisional certificates of competency for persons engaged in 
prescribed work and for the duration, variation, suspension or cancellation of such certificates. 

… 
12. The appointment of persons who are to be responsible for the supervision of occupational safety and health in 

prescribed circumstances or industries. 
… 
17. The medical examination of employees subject to their consent. 
… 
23. The giving of notices, in specified circumstances, to the Minister, an inspector or other prescribed person or 

authority. 
… 
24A. The reporting of injuries incurred at workplaces, or diseases affecting employees at workplaces, other than 

injuries and diseases prescribed for the purposes of section 23I. 
… 

60 In the main, it seems reasonably clear that these matters are not part of the general duties set out in the OSH Act, but are 
distinct, further duties such as matters of management, administration and record keeping.  The duties referred to in item 1A 
are distinct from the safety standards and procedures referred to in item 1, which presupposes the existence of a duty 
concerning safety and health in relation to, amongst other things, “the design or construction of any building or structure, 
including a temporary structure” (item 1(g)). It is also apparent that reg 3.140 relates to the matters at Schedule 1, item 1A. 

61 Further, the text of s 23 does not obviously align with the obligations dealt with in reg 3.140.  There are a number of areas of 
incongruity.  The first area relates to who owes the duty? Section 23 imposes duties on designers, manufacturers, importers and 
suppliers of plant for use at workplaces.  Section 23(3a) applies to “a person that designs or constructs” any building or 
structure including a temporary structure for use at workplace. Regulation 3.140 is confined to designers. 

62 The second area relates to when  the duty applies.  Section 23 creates duties, amongst other things, in the design and 
construction of plant for use at a workplace.  As to the provision of information about the plant, it requires the information 
specified in s 23(1)(c) be provided “when the plant is supplied and thereafter whenever requested”. Regulation 3.140 concerns 
the provision of information by way of a written report, but contemplates that information being provided before the plant is 
supplied and prior to or during construction. 

63 The third area relates to the activities the duty applies to.  Section 23 covers a broad range of activities where plant is designed, 
manufactured, imported or supplied for use at a workplace.  Regulation 3.138 confines the application of reg 3.140 to 
“construction work taking place, or to take place, at a construction site”. 

64 Finally, there is incongruity in the nature of the obligations.  Section 23(3a) imposes a duty on a designer of a building or 
structure to ensure the design of the building or structure is such that: 

(a) persons who properly construct, maintain, repair or service the building or structure; and 
(b) persons who properly use the building or structure, 
are not, in doing so, exposed to hazards. 

65 This provision deals with the act of designing the building or structure rather than the information to be given or 
communicated.  It is a positive duty to do something to eliminate exposure to hazards. 

66 Regulation 3.140 on the other hand, does not oblige the designer to do anything to remove or eliminate exposure to identified 
hazards.  It expressly allows the designer to state in its report that it has not done anything to address an identified hazard.  The 
statutory provisions deal with different subject matter.  Regulation 3.140 deals with the obligation to provide a report to a 
client and what the report must contain. 

67 The structure of, and headings used in, the regulations indicate a distinction between those regulations that concern the 
standards and procedures by which the general duty is to be discharged, the management of risks and other administrative 
matters.  That reg 3.140 is intended to impose duties concerning management of risks is apparent because reg 3.140 falls under 
Part 3 which is headed “Workplace safety requirements”.  Within Part 3, Division 1 is headed “General Duties Applying to 
Workplaces”. It is reasonable to view the regulations in that division as referable to the primary duty or duty of care.  At the 
other end, Division 11 deals with construction industry induction training.  The final division, Division 12, is headed 
“Construction industry consultation on hazards and safety management”.  It is here that reg 3.140 resides.  
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68 Furthermore, reg 3.140 is itself headed “Designer of work for commercial client to give client report” and appears in the same 
Division as reg 3.143, which deals with “Safe work method statements for high-risk construction work”. 

69 To limit the words “arising from the design of the end product” in reg 3.140(2)(a)(ii), in the manner contended by the 
appellant, by reference to the duty of care on designers, is to import concepts that extend well beyond the plain and ordinary 
meaning of those words. What the appellant attempted by the construction it contended for, is to squeeze reasonable 
practicability considerations into the words “arising from the design”.  Part of the reason that the concept of reasonable 
practicability does not fit into reg 3.140, is because other parts of the regulation delineate its scope, in terms that depart from 
the way the content of a duty of care is generally articulated.  The written report need only specify hazards that “the designer 
has identified as part of the design process”:  reg 3.140 (2)(a)(i) and to which “a person at the construction site is likely to be 
exposed”: reg 3.140(2)(a)(ii).  Between these limits, and the words “arising from the design” there is no gap into which 
“reasonably practicable” or other additional limitations, need to be inserted, as a matter of construction. 

70 As the appellant recognises in its written submissions, the words “arising out of” or “arising from”, have been judicially 
considered on many occasions. They have been held to be words of wide import, connoting a connection between two things 
that is wider than the connection required by the words “caused by”: Dickinson v Motor Vehicle Insurance Trust [1987] HCA 
49 at 505.  The words “arising out of” therefore, require some causality between the design and the hazard.  But that does not 
take the matter as far as the appellant put it, in also requiring that the existence of the causal or consequential relationship is to 
be judged, having regard to concepts of what is practicable. 

71 Regulation 3.140 should not be approached as being coextensive with the duties in s 23.  The regulations in Division 12 Part 3 
are, as the respondent submitted, intended to be distinct and additional to the duties created by Division 2 of the OSH Act.  
Therefore, reg 3.140 is not to be construed so that the hazard of hollowcore planks falling when being lifted cannot be a hazard 
arising out the design of the ship building facility.  Regulation 3.140, as a matter of construction, is not to be read down in 
view of the general duties contained in s 23 of the OSH Act. 

72 It follows from this conclusion that the question for the Tribunal was really only a factual assessment of whether the risk of 
hollowcore panels falling was a hazard that arose out of the design of the relevant building or structure, and therefore met the 
requirement of reg 3.140(2)(a)(ii). 

73 The respondent contended that the hazard should have been referred to in the report because it was obvious and significant. 
Regulation 3.140 does not condition the obligation on the hazards meeting any such threshold or degree of seriousness.  As 
summarised above, a hazard must be set out in the report if it is: 

(a) identified by the designer as part of the design process; 
(b) arises from the design of the end product of the construction work; and 
(c) is a hazard to which a person at the construction site is likely to be exposed. 

74 It was common ground at the hearing at first instance, that the risk of a hollowcore plank falling was a hazard.  Furthermore, 
the appellant ran its case at first instance on the basis that it was a hazard that had been identified by the appellant as part of the 
design process because, the appellant argued, it was referred to in or covered by one of Items 9, 17 or 20 of its Safety in Design 
Risk Management Register or, alternatively, that it was referred to in the Notes to the Design drawings. 

75 It was not argued at first instance or on this appeal, that persons at the construction site were not exposed to the hazard of 
hollowcore planks falling.  Therefore, there was no controversy that the condition in reg 3.140(2)(a)(iii) was met.  Although 
submissions were made on the appeal with emphasis on the implicit recognition in s 23(3a), that the designer may assume that 
the construction will be carried out properly by those who are responsible for the construction, this does not negate the fact that 
the hazard is one to which a person at the construction site was likely to be exposed. 

76 We do not understand the respondent's concession that the appellant did not expose anyone to a hazard to be the same as 
saying that the hazard was not one to which persons at the construction site were likely to be exposed.  Rather, we understand 
the respondent's submission as meaning that the appellant did not cause the hazard to materialise and was not the immediate 
and direct cause of the existence of the hazard.  This is not the same as a concession that the hazard does not arise out the 
design of the building. The hazard came into existence in the design's implementation and therefore arose from the design. 

77 The Tribunal's factual finding that the hazard arose out of the design was one that was reasonably open to the Tribunal.  
Mr Airey's evidence as contained in his report of 13 February 2020, is referred to earlier in these reasons.   In his report he 
stated: 

Incorporation of precast hollowcore planks into the building design created a need to transport and deliver the planks to 
the site and place them in the final position required within the structure being built.  Because of this there is a need to 
ensure that during the transport and erection process the precast prestressed planks are appropriately handled to avoid 
inappropriate stress levels within the plank and to ensure industrial safety.  There is therefore a hazard implicit in the 
process due to need to lift very heavy items into position.  While this is a construction issue it does need consideration in 
the development of a pre-casting methodology and is specified as being required.  This aspect of safety in design clearly 
resided with the supplier of the precast items and not with GHD. 

78 Mr Airey concluded that the risks in construction aspects “of safety in design clearly resided with the supplier of the precast 
items and not with GHD”.  However, that conclusion is inconsistent with his identification of the fact that incorporating the 
hollowcore planks into the design created the need for the construction and therefore the “implicit” process hazards.  As also 
noted above in discussing Mr Airey’s evidence, he went on to state: 
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I now refer to the CIVMEC Facility Expansion Project Construction Risk Assessment Table and note that Item 9 - 
Suspended Loads for the Ship Assembly Hall identifies construction and crane operations for installation of larger 
modules as a hazard and in Item 17 - Suspended Loads, there is no specific reference to lifting of precast concrete panels 
identified as a hazard.  This omission is surprising as the precast panels are heavy and require very specific management 
to ensure safe placement. 

79 The Code of Practice for Safe Design of Buildings and Structures 2008 envisages that designers should identify the hazards 
associated with handling heavy and precast elements incorporated in the design of a building.  It suggests such risks are 
considered to arise from the design.  The Code states: 

Safe design involves consideration of processes, including human factors, organisational issues and life cycle 
management, not just product. 
… 
The safe design approach begins in the design and planning phase with an emphasis on making choices about the design, 
methods of construction and materials used, based on occupational safety and health considerations. 
… 
Designers may not have management and control over the actual construction of a project but particular attention should 
be paid to: 

● providing guidance on how it might be constructed safely 
● minimising hazards in the design 
● applying safe design principles to more traditional designs and processes and considering whether 

new or innovative approaches to design will eliminate or reduce risk and result in an intrinsically safer 
building or structure 

● providing information of any identified hazards arising from an unconventional design to those who 
will construct or use the building, 

and carrying out the above in association with those who have expertise in construction safety. 
… 
With tilt-up and precast construction, reference should be made to the Commission's Code of Practice Tilt-up and Precast 
Construction, which sets out design considerations, as well as specific obligations for different parties. 
… 
Points for designers to consider when providing information include…providing information on significant hazards 
including…heavy or awkward prefabricated elements likely to create handling risks.  Communication of this information 
between all stakeholders will minimise the likelihood of safety features deliberately incorporated into the design being 
eliminated at later stages of the life cycle by those engaged in subsequent work on or around the building or structure. 

80 Finally, the appellant's Safety in Design Risk Management Register, that it relied upon as its written report for the purpose of 
reg 3.140, did identify and refer to hazards of a similar nature to the hazard associated with hollowcore planks falling from 
heights.  For instance, as noted earlier in these reasons, in Item 9, it refers to “Suspended Loads - construction crane operations 
for installation of larger modules”, Item 17 “Suspended loads - cranes on different levels crossing over and Item 20 
“Suspended loads - Cranes working near glazing, crane loads falling or swinging through glazing”.  The inclusion of these 
items shows that the appellant considered such hazards to arise from the design of the Project, despite the fact that they arose 
directly from construction processes and methods. 

81 For these reasons, this ground is not made out. 
Ground 2 
82 This ground of appeal is to the effect that the Improvement Notice was invalid when it was issued on the basis that it was 

uncertain, vague and ambiguous.  It was submitted by the appellant that the principles discussed and applied by the Full Bench 
of the Commission in Alcoa of Australia Limited v Andrew Chaplyn [2019] WAIRC 00011; (2019) 99 WAIG 93, concerning 
prohibition notices issued under the Mines Safety and Inspection Act 1994 (WA), have equal application to the present matter.  
The appellant submitted this was recognised by the Tribunal when at [73] to [78] of its reasons, the Tribunal referred to Alcoa 
and agreed that in the context of s 48 of the OSH Act, an improvement notice “must be certain in its terms as a condition of its 
valid exercise”.  (See AB165-166). 

83 Given the conclusions of the Tribunal, the appellant submitted that it was recognised by the Tribunal that to be effective, the 
Improvement Notice needed to be modified.  Thus, as the submission went, unless it was modified, the notice could not be 
affirmed and it was invalid.  Furthermore, the appellant challenged what was described by the Tribunal as a “retrospective 
activity”, in modifying the notice in circumstances where the Project had long since been completed.  Thus, what in effect the 
Tribunal did was to rectify a defective improvement notice in circumstances where the relevant hazard no longer existed at the 
Project.  Properly construed, reg 3.140 did not support this course and it was not a lawful exercise of the Tribunal’s powers to 
do so. 

84 On the other hand, the respondent contended that read as a whole, the Improvement Notice was not invalid when it issued, 
especially having regard to s 26 of the Industrial Relations Act 1979 (WA), which is adopted in the OSH Act and applies to the 
Tribunal’s exercise of jurisdiction and powers.  Further, even though the appellant’s work at the Project had been completed, 
the respondent contended it was possible to still comply with the Improvement Notice, in terms of inserting the required entries 
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into the written report to its client.  Whilst directions are not mandatory to include in a notice, under s 50 of the OSH Act, taken 
in the context of the Improvement Notice as a whole, they were not ambiguous and did not render the notice invalid.  Even if 
they could be so described, as the submission went, directions may be severed from the notice, leaving it intact and valid. 

85 As discussed in Alcoa, a prohibition notice issued under the MSI Act, must be sufficiently clear and unambiguous to enable the 
recipient of the notice to know what it is they must do, to comply with it.  A failure to comply with a prohibition notice under 
the MSI Act is a criminal offence: s 31AG. 

86 As to the issuance of statutory notices in a different context, under the Environmental Protection Act 1986 (WA), in Re 
Lawrence; ex parte Goldbar Holdings Pty Ltd (1994) 11 WAR 549 a pollution abatement notice issued under s 65(2)(b) of the 
EP Act came under challenge on several bases, including that it was uncertain and therefore invalid.  Malcom CJ in 
considering this argument at 566-567 said: 

As I have already indicated, the provision that the relevant measures must be “specified” is that such measures must be 
unambiguously identified and made clear in the notice itself.  I note that this was also the approach taken by Gobbo J in 
Environment Protection: Authority v Simsmetal Ltd (at 617; 316).  That case was concerned with s 62A of the 
Environment Protection Act 1970 (Vic) which relevantly provides that the authority made by notice in writing direct a 
relevant .person “to take the clean-up measures as specified in the notice”.  Gobbo J said (at 629; 318): 

“The Act goes beyond requiring merely a notice that identifies the pollution and calls on the recipient to remedy 
it.  It obliges the Authority to specify the measures.” 

Gobbo J referred with approval and applied the decision in Perry v Garner [1953] 1 QB 335 in which the· occupier was 
served with a notice requiring  him to take certain steps for the destruction of rats on his land.  The notice required poison 
treatment “or other work of a not less ·effectual character”.  The Act under which the notice was served spoke of a notice 
requiring such reasonable steps for the purpose “as may be so specified”.  Lord Goddard CJ (with whom Croom-Johnson 
and Pearson JJ agreed) said: 

“In the opinion of this Court, that is not specifying the steps which are to be taken.  The notice specifies a step 
which the defendant may take, namely, poison treatment, but it tells him that he may take other steps which are 
not specified.  The notice at once becomes unspecific because it directs the doing of a particular thing or 
something else, and the something else is left completely at large.  I do not think, therefore, that it can be said 
that this notice complies with the section.  If it had confined itself to poison treatment, there would have been a 
compliance, but as it does not, in my opinion this is not a good notice under the Act.” 

It is clear that the notice must unambiguously identify and make clear the measure to be taken.  It was submitted that 
measure l(a) in so far as it provided that any area intended to carry a vehicle must be “treated with an effective dust 
suppressant media” to prevent or minimise the generation of dust, failed to specify a precise and unambiguous measure.  
There was a note, however, that for the purposes of the measure “effective dust suppressant media” meant the proprietary 
product Protect Coat K6l or any similar material.  Thus what was specified were alternatives, namely, paving, sealing, or 
otherwise treating the area with an effective dust suppressant media.  In my opinion, the specification of three possible 
measures, one of which required treatment with a proprietary product or any similar material, was sufficiently clear 
standing on its own.  However, when read with measure l(b) the matter was left open-ended by the delegation to an 
inspector to form an opinion whether insufficient areas, had been sealed or otherwise treated.  In my opinion, measure l(b) 
was a significant and important portion of the notice and the notice would have a different character if measure l(b) were 
simply severed.  In .this respect I agree with the approach adopted by Gobbo J to the question of severance as set out (at 
630-631; 319-320) in Environment Protection Authority v Simsmetal Ltd.  In particular, Gobbo J said (at 631; 320) that: 

“It is in any event arguable that a court should be reluctant to grant severance in respect of the contents of a 
notice than in respect of a statute or a regulation.  In the case of the latter, amendment is more difficult and 
invariably a matter of delay.  In a case of a notice, the remedy is much simpler in that the Authority can deliver 
a fresh notice.” 

87 In Bio-Organics Pty Ltd v The Chief Executive Officer, Department of Water and Environmental Regulation [2018] WASC 
263, Allanson J considered a case also under the EP Act.  This matter concerned the issuance of a closure notice under s 68A 
of the EP Act.  An application for a declaration was made on the grounds that the closure notice was invalid, due to uncertainty 
of expression and that it did not specify things required to be done, with sufficient clarity and certainty of expression. 

88 As noted by the respondent in its written submissions, Allanson J held at [26] that, in applying Television Corporation Ltd v 
Commonwealth [1963] HCA 30; (1963) 109 CLR 59 (citing King Gee Clothing Co Pty Ltd v The Commonwealth and Canns 
Pty Ltd v The Commonwealth [1946] HCA 5; (1946) 71 CLR 210) “there is no general principle that uncertainty in an 
executive instrument spells legal invalidity.  But there may be a requirement of certainty in the provisions which create the 
power to impose conditions”.  It is the latter part of this statement by his Honour that is of particular importance in the present 
context.  Section 48 of the OSH Act, set out above, enables an Inspector to issue an improvement notice in two circumstances.  
The first, is when an Inspector is of the opinion that a person is contravening a provision of the OSH Act.  The second 
circumstance is where the Inspector forms the opinion that a person has contravened a provision of the OSH Act, where it is 
likely the contravention will continue or be repeated (our emphasis).  If the Inspector forms either opinion above, and issues an 
improvement notice, the Inspector must then, in the improvement notice, require the person to “remedy the contravention…”:  
s 48(1).  By s 48(2), the Inspector is then required (“shall”) to include in the improvement notice, the matters specified. 

89 It was common ground in this matter, and as found by the Tribunal at first instance, that the Inspector did not comply with 
s 48(2)(c) of the OSH Act in that he did not “specify the provision of this Act in respect of which that opinion is held”.  This 
refers to the relevant opinion in either s 48(1)(a) or (b).  The Tribunal held that it could have been either (at [84] reasons 
AB167).  The Tribunal also held that the Improvement Notice was uncertain as to the time for compliance, being 
“19 Mar 2019 at 0000 hours”.  Despite these omissions and lack of clarity, the Tribunal held that section 1 of the Improvement 
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Notice was compliant “in part”.  As to section 2, dealing with the directions inserted by the Inspector under s 50 of the OSH 
Act, the Tribunal held that the directions were not sufficiently clear and unambiguous.  It was on this basis, and in reliance on 
the power to modify the decision of the Commissioner under s 51A(5)(b) of the OSH Act, that the Tribunal issued the order 
that it did. 

90 In our opinion, for the following reasons, with respect, the Tribunal was in error in exercising its power to affirm and modify 
the decision of the Commissioner in this case, in the way it did so.  The discretion of the Tribunal, in modifying the 
Improvement Notice, miscarried to the extent that warrants appellate intervention. 

91 Whether directions are included in an improvement notice under s 50 of the OSH Act, is a discretionary decision.  But in this 
case, having decided to do so, the Inspector, in including directions in the Improvement Notice, must ensure that they are clear 
and unambiguous.  They were not.  The Tribunal found as much at [80] of its reasons.  All three of the directions in section 2 
of the Improvement Notice did not clearly indicate to the appellant what specifically it was required to do to comply.  
Paragraph 1 refers to “Ensure as the designer all aspects of Reg 3.140 are raised with your client in a written report”.  This 
does no more than refer to reg 3.140 in terms.  Similarly, is the direction to “refer to Section 23(3a) of the OSH Act 1984”.  
Likewise, the direction to “refer to the Code of Practice Safe Design of buildings and Structures 2008” is very broad and is 
entirely unclear as to what parts of a document running to some 24 pages, the appellant was required to refer to in order to 
comply with the Improvement Notice (see AB542). 

92 As noted above, the appellant and the respondent were at odds as to what the consequences were of the Tribunal’s conclusions 
as to the ambiguity and uncertainty in section 2 of the Improvement Notice.  The appellant contended that the Tribunal 
recognised, in its conclusions at [73] to [74], that certainty of the Improvement Notice was a condition of the valid exercise of 
the power to issue it.  The appellant contended also, that the Tribunal properly applied the decision of the Full Bench in Alcoa, 
to the circumstances of the issuance of an improvement notice under the OSH Act.  On the other hand, the respondent 
contended that read as a whole, the Improvement Notice was not invalid. 

93 The appellant’s further contention was that the Tribunal implicitly, if not explicitly, acknowledged that the requirement of 
certainty was not met in this case.  As such, the Improvement Notice as issued, was invalid and required modification under 
s 51A(5)(b) of the OSH Act. We consider that the requirements discussed in the cases cited above, and as applied in Alcoa, 
equally apply to the issuance of an improvement notice under the OSH Act as to the issuance of a prohibition notice under the 
MSI Act.  The purpose and objects of both the MSI Act and the OSH Act, are very similar.  Both have the object of promoting 
the safety and health of persons at work.  Both improvement and prohibition notices under the OSH Act carry criminal 
penalties for non-compliance: ss 48(4), (5) and (6); 49(5) and (6) OSH Act.  It would be incongruous with the statutory scheme 
if, in circumstances where a recipient of a notice is liable to a criminal penalty for non-compliance, there was no requirement 
for them to be clearly and unambiguously told what it is they must do to comply with the notice.   

94 Thus, in the issuance of an improvement notice or a prohibition notice under the OSH Act, certainty of terms is a condition of 
the valid exercise of the power to issue such a notice. 

95 The next issue which arises is the statutory and/or discretionary foundation for the decision of the Tribunal to modify the 
Improvement Notice as it did. The decision of the Tribunal in this respect is set out at [82] to [84]. The factual circumstances 
relevant to the Project were set out at [82] of the Tribunal’s reasons.  The evidence before the Tribunal, which was 
uncontroversial, was that the flooring in the building, and thus the need to lift the hollowcore concrete panels into place from a 
height, was complete by mid-2019, some 12 months prior to the hearing before the Tribunal.  Whilst the respondent suggested 
in submissions that there was some doubt as to whether the Project was completed by the time of the hearing, there was 
uncontroverted evidence given by Mr Tonkin that the construction of the Ship Assembly Hall was complete and the contractor 
was moving into the building and commencing fit out work. His evidence also was that the appellant’s work on the project was 
completed (see p 19 transcript at first instance). 

96 The Tribunal recognised that the effect of modifying the Improvement Notice in the manner that it did also had the effect of 
“retrospectively” imposing an obligation on the appellant. Additionally, at [84], the Tribunal founded its decision to modify the 
Improvement Notice, to remove the directions in section 2, and to add a direction to include the hazard of hollowcore panels 
falling when being lifted by a crane in the written report provided to clients pursuant to regulation 3.140 of the Regulations to 
14 June 2021, because either of ss 48(1)(a) or 48(1)(b) could have applied, but the notice contained neither.  

97 This conclusion required a factual and/or legislative foundation, to support the power to affirm the Improvement Notice with 
modifications. 

98 It is trite that for the purposes of ss 48(1)(a) and (1)(b) of the OSH Act, by the application of s 46 of the Interpretation Act 1984 
(WA), “Act” includes subsidiary legislation, such as the Regulations. Accordingly, to provide the foundation for the 
conclusion that the Improvement Notice should be modified in the manner that it was, the Tribunal had to be satisfied of the 
existence of an ongoing hazard, and the appellant’s obligation to comply with the relevant statutory provisions, as a duty under 
the Regulations. 

99 We have set out the terms of the relevant regulations earlier in these reasons.  Regulation 3.138 provides that the terms of 
Division 12 apply to construction work “taking place or to take place, at a construction site”.  As noted earlier, it was not 
controversial that the appellant was a “designer” as defined in reg 3.137.  Also, it was not in dispute that CIVMEC was the 
“client” as defined in reg 3.137.  In terms of the application of Division 12, CIVMEC was so described, as the person for 
whose direct benefit all of the work done at “the” construction site existed, upon “its” completion.  It seems tolerably clear that 
in the context of the present case, this meant all work done for CIVMEC at the Project. 

100 Having due regard to the scope of Division 12, that it applies to extant or future work at a construction site, one then has to 
examine the key provision in this case, reg 3.140.  By reg 3.140(1) reference is again made to extant or future work at “ ‘the’ 
construction site…”.   We note also that reference is made in sub-reg (1) to work at the construction site that “was … being 
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done…”.   However, given the inconsistency of this with reg 3.138(1) and having regard to the terms of sub-reg (2) as a whole, 
on the facts of the present case, little turns on that for present purposes. 

101 It is then contemplated that, in relation to that client at that construction site, the designer is required to do certain things. The 
obligations on a designer in reg 3.140(2)(a) to (d) are conjunctive.  A written report must be given to the client.  This written 
report must include the hazards the designer has identified as part of the design process in subpar (i), that arise from the design 
of the “end product of the construction work”.  Importantly for present purposes, in (iii), there must be the identification of 
hazards “to which a person at ‘the construction site’ ‘is’ likely to be exposed”. 

102 Division 12 is to be construed as a whole and consistent with its text, having due regard to the general purpose or policy of the 
provisions: Programmed Industrial Maintenance per Kenneth Martin J at [59] to [63]. 

103 Viewed in the context of Division 12 of the Regulations when read as a whole, reg 3.140 requires a temporal connection 
between the design hazard(s) identified by the designer and the risk of exposure to the hazard by a person(s) at “the 
construction site”. We are also of the view, consistent with this temporal connection, that reference in reg 3.140 to “the 
construction site” in sub-regs (1) and (2)(a)(iii), is reference to the relevant construction work being done or to be done.  This 
is consistent with reg 3.138(1), dealing with the scope of application of Division 12. There must be a construction site in 
existence or in contemplation, to which the relevant duties will attach. 

104 This interpretation is reinforced by the words “the end product of the construction work”, being the completed building or 
project. Construed in this way, the relevant “construction site”, under the Regulations, was the CIVMEC Henderson site, the 
location of the Project. This is also consistent with the language of reg 3.140(2)(iii), which refers to the “likely exposure of a 
person” at the construction site, to hazards required to be identified by the designer.  If there is no longer a relevant 
construction site, involving obligations imposed on a designer, it is difficult to see how any person can be likely exposed to 
hazards, the subject of the obligations contained in reg 3.140(2). 

105 In adopting this approach to the construction of Division 12, for the purposes of ss 48(1)(a) and 48(1)(b) of the OSH Act, on 
the facts of this case, it was not open for the Tribunal to conclude that a contravention of reg 3.140 was occurring or had 
occurred, in circumstances where it was likely to continue.  This was because the Project, as far as the appellant was 
concerned, was complete.  The floor was complete, there was to be no further lifting of concrete hollowcore panels from a 
height. No person at the Project “construction site” in Henderson, as that phrase should be construed in reg 3.140, would likely 
be exposed to the hazard of hollowcore concrete planks falling from height.  Therefore, the statutory criteria, as specified in reg 
3.140, warranting the exercise of the power to modify the Improvement Notice, were not satisfied on the facts of this case. It is 
not sufficient to speculate that a business such as the appellant, may at some future point, engage in another design project at 
an indeterminate time, to justify imposing the obligations imposed by reg 3.140 of the Regulations. 

106 In these circumstances, the exercise of the discretion by the Tribunal to retrospectively affirm and modify the Improvement 
Notice miscarried, as the Improvement Notice could no longer have any practical effect. 

107 Accordingly, we would uphold this ground of appeal. 
Notice of contention 
108 The respondent filed a notice of contention in which it maintained that the Tribunal’s decision should be upheld on grounds 

other than those relied on in the Tribunal’s reasons for decision.  As to the contentions raised relating to ground 1 of the appeal, 
as this appeal ground has not been made out, it is unnecessary to consider the contentions raised by the respondent concerning 
these issues. 

109 As to ground 2 of the grounds of appeal, as we understood the contention, the respondent calls in aid s 26 of the IR Act, to the 
effect that the Tribunal, in applying this provision, can avoid technicality and legal form, and consider the interests of the 
persons immediately concerned. The tenor of the respondent’s submission seemed to be that read as a whole, in the context of 
s 26, the Improvement Notice was sufficiently clear as to how the appellant was required to comply with it. 

110 Whilst s 26 of the IR Act is incorporated into the OSH Act, provisions such as s 26 do not relieve the Tribunal of the obligation 
to observe relevant principles of the general law.  In considering a provision like s 26(1)(a), contained in s 108(1)(b) of the 
Anti-Discrimination Act 1977 (NSW), providing that the relevant tribunal “shall act according to equity, good conscience and 
the substantial merits of the case without regard to technicalities and legal forms”, Gleeson CJ and Handley JA in Qantas 
Airways Ltd v Gubbins and Others (1992) 28 NSWLR 26, said at [30]: 

The words “equity, good conscience and the substantial merits of the case” are not terms of art and have no fixed legal 
meaning independent of the statutory context in which they are found:  see generally, Santos Ltd v Saunders (1988) 49 
SASR 556 at 564 per Legoe J.  In some circumstances the presence of this language may indicate that the decision-maker 
is free from any obligation to apply rules of law so that any decision will be executive rather than judicial and not subject 
to appeal even if that is otherwise available:  see Moses v Parker; ex parte Moses [1896] AC 245 … 
In our view the duty to act according to equity and good conscience, in the context of this Act, did not free the Tribunal 
from its duty to apply the general law in deciding the issues raised by the defences of release by deed”. 

111 In the context of the OSH Act, the Commission, sitting as the Tribunal is exercising quasi-judicial and not executive power.  
The above principles apply to the exercise of the Tribunal’s jurisdiction. Qantas Airways Ltd has been consistently applied by 
the Full Bench of this Commission in the same way (see for example Health Services Union of Western Australia, (Union of 
Workers) v Director General of Health [2008] WAIRC 00215; (2008) 88 WAIG 543 per Ritter AP at [160]-[175]; Australian 
Medical Association (WA) Incorporated v The Minister for Health [2016] WAIRC 00699; (2016) 96 WAIG 1255 per Smith 
AP at [156]). 
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112 In the present context, given that non-compliance with the Improvement Notice would constitute a criminal offence, we do not 
consider that s 26(1) of the IR Act could provide a basis for the Tribunal to overlook or disregard the fact that an improvement 
notice may be invalid because of ambiguity or uncertainty.  In our view, the Tribunal correctly concluded that certainty of the 
terms of an improvement notice, is a condition attaching to the exercise of the power under s 48 of the OSH Act to issue such a 
notice, in reliance on the principles discussed and applied by the Full Bench in Alcoa. 

113 The respondent made submissions to the effect that the time for compliance as specified in the Improvement Notice was not 
crucial for its validity. The respondent seemed to contend that despite the Tribunal concluding that the appellant’s submissions 
to the effect that the time for compliance was ambiguous were made out (at [81] see AB167), on a reading of the Improvement 
Notice, the time for compliance was clear enough.  Furthermore, the respondent contended that the actions of the appellant in 
seeking a review of the Improvement Notice to the WorkSafe Commissioner, when it did, meant that the appellant understood 
that the time specified was by midnight on 19 March 2019.  Furthermore, even if uncertainty as to time for compliance did 
exist, the respondent contended that it was insufficient to render the Improvement Notice invalid, having regard to the terms of 
the notice as a whole. 

114 The difficulty with this contention is that it is contrary to the finding of the Tribunal that the time for compliance in the 
Improvement Notice was ambiguous.  The respondent has bought no cross appeal against this finding.  This conclusion was 
plainly open to the Tribunal as in our view, specifying a time for compliance of “by no later than 19 March 2019 at 0000 
hours”, was unclear and ambiguous.  The Tribunal was correct to so conclude.  As the appellant contended in response 
however, this issue was only one basis on which it contended that the Improvement Notice was invalid on the grounds of 
uncertainty. 

115 The issuance of directions by an Inspector under s 50 of the OSH Act has been discussed above, in relation to ground 2.  No 
doubt, as the respondent contended, the power under s 50 for an Inspector to include directions in an improvement notice is 
discretionary.  Such directions are not required as a condition of the exercise of the power to issue an improvement notice 
under s 48 of the OSH Act.  However, once an Inspector decides to exercise this discretion, then such directions are subject to 
the same requirement of clarity and certainty as is the rest of the notice. If an improvement notice contained measures that the 
recipient is required to take to remedy any contravention, likely contravention, risk, matters or activities to which the notice 
relates, then it is axiomatic in our opinion, that the recipient is entitled to know with certainty what it is they are required to do 
to comply: Re Laurence per Malcolm CJ at 567. Whilst the inclusion of directions may be discretionary, compliance with 
them is not.  Directions, equally constitute, along with the rest of the content of an improvement notice, enforceable 
obligations, and a failure to comply with them is a failure to comply with the notice, leading to criminal liability. 

116 As noted by the appellant too, severance of the original direction in this case would not resolve the issue. The Tribunal found it 
necessary to modify the Improvement Notice, to include the direction that it did, to make it clear and unambiguous and to 
enable the appellant to know what it was required to do. 

117 The final matter raised by the respondent went to the issue of practical compliance with the Improvement Notice.  The 
underpinning of the respondent’s contentions in this regard, involves the construction of the relevant regulations, which is the 
subject of discussion in relation to ground 2 above.  The decision of the Tribunal cannot be supported based on the contentions 
advanced by the respondent. 

Conclusion 
118 For the foregoing reasons, we will make orders that the appeal be upheld, and the decision of the Tribunal be varied by 

revoking the decision of the WorkSafe Western Australia Commissioner. An order cancelling Improvement Notice 45300297 
will also be made. 
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Result Appeal upheld 
Appearances 
Appellant Mr P Yovich SC of counsel and with him Mr S Puxty of counsel 
Respondent Ms T Hollaway of counsel 
 

Order 
This appeal having come on for hearing before the Full Bench on 21 September 2021, and having heard Mr P Yovich SC of counsel 
and with him Mr S Puxty of counsel on behalf of the appellant, and Ms T Hollaway of counsel on behalf of the respondent, and 
reasons for decision having been delivered on 22 December 2021, the Full Bench, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

(1) THAT the appeal be and is hereby upheld. 
(2) THAT the decision of the Tribunal delivered on 14 May 2021 in application OSHT 5 of 2019 is varied by 

revoking the decision of the WorkSafe Western Australia Commissioner. 
(3) THAT Improvement Notice 45300297 is cancelled. 

 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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Reasons for Decision 
1 The applicant seeks the authority of the Commission in Court Session under s 62(2) of the Industrial Relations Act 1979 for the 

Registrar to register an alteration to its registered name. The applicant seeks to change its registered name from the ‘Western 
Australian Municipal, Road Boards, Parks and Racecourse Employees' Union of Workers, Perth’ to the ‘Local Government, 
Racing and Cemeteries Employees Union (WA)’. The applicant seeks this alteration to its name in large part because its 
counterpart federal body is also seeking to change its name, in very similar terms. 
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2 The Registrar can only register such an alteration to the rules of the applicant if the Commission in Court Session provides the 
authority to do so.  The affected rules are Rule 1 – Name of Union and Rule 2 – Definitions and Interpretation, which defines 
the applicant by reference to its registered name in Rule 1.  Having considered the materials filed in support of the application, 
including a statutory declaration by the General Secretary of the applicant, Mr Johnson, along with its annexures, and there 
being no objections lodged by any person or organisation, or by any member of the applicant, we are satisfied that the 
provisions applicable under s 62 of the Act have been complied with. Accordingly, the Registrar will be authorised to register 
the alteration to these rules. 

 
 

2022 WAIRC 00039 
APPLICATION PURSUANT TO S.62(2) - ALTERATION OF REGISTERED RULES RULE 1 - NAME; RULE 2 - 

DEFINITIONS AND INTERPRETATION 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSE 
EMPLOYEES' UNION OF WORKERS, PERTH 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 1 FEBRUARY 2022 
FILE NO/S CICS 30 OF 2021 
CITATION NO. 2022 WAIRC 00039 
 

Result Order issued 
Representation 
Applicant Mr A Johnson 
 

Order 
HAVING heard Mr A Johnson on behalf of the applicant, the Commission in Court Session, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 (WA) hereby orders  

THAT the Registrar is hereby authorised to register the alterations to the Rules of the Western Australian Municipal, 
Road Boards, Parks and Racecourse Employees' Union of Workers, Perth as follows: 
(a)  In Rule 1 – NAME OF UNION alter the name “Western Australian Municipal, Road Boards, Parks and 

Racecourse Employees’ Union of Workers, Perth” to “Local Government, Racing and Cemeteries Employees 
Union (WA)”; and 

(b)  In Rule 2 – DEFINITIONS AND INTERPRETATION alter the definition of “Union” by deleting the words 
“Western Australian Road Boards, Parks, and Racecourse Employees; Union of Workers, Perth, and also 
includes the short title Municipal Employees’ Union or the initials M.E.U. or any of its associated bodies.” and 
insert in lieu thereof the words “shall mean the Local Government, Racing and Cemeteries Employees Union 
(WA)”.   

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Commission In Court Session. 
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AWARDS/AGREEMENTS AND ORDERS—Variation of— 

2022 WAIRC 00044 
ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ELECTRICAL TRADES UNION WA 

APPLICANT 
-v- 
WORMALD SECURITY CONTROLS AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 4 FEBRUARY 2022 
FILE NO/S APPL 51 OF 2021 
CITATION NO. 2022 WAIRC 00044 
 

Result Award varied 
Representation 
Applicant Ms B Ward 
Respondents No appearance 
 

Order 
WHEREAS this is an application filed by the Electrical Trades Union WA on 19 November 2021 to vary the Electrical Trades 
(Security Alarms Industry) Award, 1980 (Award) pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS Schedule B of the application set out the grounds upon which it is made, indicating the application is made to 
update the allowances contained in the Award by the respective percentage increases determined by the State Wage Case decisions 
2016 to 2021 and CPI; 
AND WHEREAS clauses 11, 15 and 28 allowances were last varied on 5 November 2015 ([2015] WAIRC 01001; (2015) 95 
WAIG 1829); 
AND WHEREAS clauses 16 and 18 allowances were last varied on 9 December 2014 ([2014] WAIRC 01334; (2014) 94 WAIG 
1874) to take into account the 2015 State Wage Case and CPI increases to the March 2014 quarter respectively; 
AND WHEREAS the proposed key amendments sought by the present application were set out in an attachment to the application 
supported by a second attachment showing the calculations underpinning the amendments sought; 
AND WHEREAS the only party named in Schedule Two of the Award is the ETU; 
AND WHEREAS the Electrical and Communications Association of Western Australia (Union of Employers) advised that it 
consented to the application on the basis that any orders take effect from the first full pay period on or after 1 January 2022; 
AND WHEREAS notice of the application was provided to the employer respondents to the Award, none of whom filed a response. 
The application is, therefore, unopposed; 
AND WHEREAS as the ETU is a party bound by the Award it has standing to bring the application under s 40(2) of the IR Act; 
AND WHEREAS the Award does not specify a method for adjusting allowances which is at odds with the methods involved in this 
application; 
AND BEING satisfied that: 

(a) The amendments proposed do not affect any substantive change to the scope of the Award or its area of 
operation; 

(b) The application is not made within a term specified in the Award; and 
(c) The requirements for varying the Award are met; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
THAT the Electrical Trades (Security Alarms Industry) Award, 1980 be varied in accordance with the attached Schedule 
and that the variations in the attached Schedule shall have effect from the beginning of the first pay period commencing 
on or after 1 January 2022. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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SCHEDULE 
1. Clause 11. - Overtime: Delete paragraph (f) of subclause (3) of this Clause and insert in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $14.50 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required they shall be supplied with each such meal 
by the employer or be paid $10.00 for each meal so required. 

2. Clause 15. - Special Rates and Provisions: 
A. Delete subclauses (1), (2), (3) and (4) of this Clause and insert in lieu thereof the following: 
(1) Height Money: An employee shall be paid an allowance of $3.35 for each day on which they work at a height of 

15.5 metres or more above the nearest horizontal plane but this provision does not apply to linespersons nor to riggers and 
splicers on ships or buildings. 

(2) Dirt Money: An employee shall be paid an allowance of 68 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Confined Space: An employee shall be paid an allowance of 86 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(4) Hot Work: An employee shall be paid an allowance of 68 cents per hour when they work in the shade in any place where 
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius. 

B. Delete subclause (6) of this Clause and insert in lieu thereof the following: 
(6) Percussion Tools: 

An employee shall be paid an allowance of 44 cents per hour when working a pneumatic rivetter of the percussion type 
and other pneumatic tools of the percussion type. 

C. Delete subclauses (13) and (14) of this Clause and insert in lieu thereof the following: 
(13) An employee, holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 

Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $14.00 per week in addition to their ordinary rate. 

(14) A Serviceperson - Special Class, a Serviceperson or an Installer who holds, and in the course of their employment may be 
required to use, a current "A" Grade or "B" Grade Licence issued pursuant to the relevant regulation in force on the 28th 
day of February, 1978 under the Electricity Act 1945 shall be paid an allowance of $28.20 per week. 

3. Clause 16. - Car Allowance: Delete subclause (3) of this Clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on the 1 July and end on the 30 June next following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 
ON EMPLOYER'S BUSINESS 

MOTOR CAR 
AREA AND DETAILS ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 

 
 Over 2600cc Over 1600cc -2600cc 1600cc & Under 
Rate per Kilometres (cents)    
Metropolitan Area 88.4 79.0 68.7 
South West Land Division 90.5 80.9 70.3 
North of 23.5º South Latitude 99.9 89.2 77.6 
Rest of the State 93.0 83.8 72.7 
Motor Cycle (In All Areas) 30.3 Cents per Kilometre 

4. Clause 18. - Distant Work: Delete subclauses (4) and (5) of this Clause and insert in lieu thereof the following: 
(4) An employee to whom the provisions of subclause (1) of this Clause apply shall be paid an allowance of $37.00 for any 

weekend that they return to their home from the job but only if - 
(a) The employee advises the employer or the employer's agent of their intention no later than the Tuesday 

immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide or offer to provide suitable transport. 
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(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $16.50 per day 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

5. Clause 28. - Wages: Delete subclauses (3), (4) and (5) of this Clause and insert in lieu thereof the following: 
(3) (a) Where an employer does not provide a tradesperson with the tools ordinarily required by that tradesperson in 

the performance of their work as a tradesperson the employer shall pay a tool allowance of $19.50 per week to 
such tradesperson for the purpose of such tradesperson supplying and maintaining tools ordinarily required in 
the performance of their work as a tradesperson. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons all necessary power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesperson shall replace or pay for any tools supplied by the employer if lost through their negligence. 
(4) (a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid - 

(i) $62.90 per week if they are engaged on the construction of a large industrial undertaking or any large 
civil engineering project. 

(ii) $57.00 per week if they are engaged in a multi-storeyed building but only until the exterior walls have 
been erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which they are required to work. A multi-storeyed building is a 
building which, when completed, will consist of at least five storeys. 

(iii) $33.00 per week if they are engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of this Award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(c) An allowance paid under this subclause includes any allowance otherwise payable under Clause 15. - Special 
Rates and Provisions of this Award except the allowance for work at heights, the first aid allowance and the 
licence allowance. 

(5) Leading Hand: In addition to the appropriate total wage prescribed in subclause (1) of this clause, a leading hand shall be 
paid - 
(a) If placed in charge of not less than three and not more than ten other employees  $35.80 
(b) If placed in charge of not less than ten and not more than twenty other employees $54.50 
(c) If placed in charge of more than twenty other employees    $70.30 

 
 

2022 WAIRC 00058 
APPLICATION TO VARY METAL TRADES (GENERAL) AWARD 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 9 FEBRUARY 2022 
FILE NO/S APPL 7 OF 2020 
CITATION NO. 2022 WAIRC 00058 
 

Result Award varied 
Representation 
Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations 
Mr P Moss on behalf of Chamber of Commerce and Industry Western Australia 
Dr T Dymond on behalf of UnionsWA 
Ms P Lim on behalf of the Australian Manufacturing Workers’ Union 
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Order 
HAVING heard from Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations, Mr P Moss on behalf of Chamber of 
Commerce and Industry WA, Dr T Dymond on behalf of UnionsWA and Ms P Lim on behalf of the Australian Manufacturing 
Workers’ Union, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  
 THAT the Metal Trades (General Award) be varied in accordance with the following Schedule and that the variations in the 

attached Schedule shall have effect from the beginning of the first pay period commencing on or after 9 February 2022. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
SCHEDULE 

1. Clause 1.2 – Arrangement: 
(A) Delete clause 6.2 and insert in lieu thereof the following: 
6.2 Sick / Carer’s Leave  
(B) Delete clause 6.6 and insert in lieu thereof the following: 
6.6 (Deleted) 
(C) Delete clause 8.4 and insert in lieu thereof the following: 
8.4 (Deleted) 
(D) Delete Appendix 3 and insert in lieu thereof the following: 
Appendix 3 - ACTU Code of Conduct on Twelve Hour Shift Work 
2. Clause 1.6 – Definitions and Classification Structure: 
(A) Delete subclause 1.6.1 of this clause and insert in lieu thereof the following: 

"Apprentice" means an apprentice under the Vocational Education and Training Act 1996, or any successor legislation. 
"Casual Employee" means an employee engaged and paid as such. 
"Construction work" means work on site in or in connection with: 
(1) the construction of a large industrial undertaking or any large civil engineering project; 
(2) the construction or erection of any multi-storey building; and 
(3) the construction, erection or alteration of any other building; structure, or civil engineering project which the 

employer and the union or unions concerned agree or, in the event of disagreement, which the Commission 
declares to be construction work for the purposes of this Award. 

"Junior Employee" means an employee under the age of 21 years who is not an apprentice. 
"Commission" means the Western Australian Industrial Relations Commission. 
"Registrar" means the Registrar of the Western Australian Industrial Relations Commission. 
"the Act" means the Industrial Relations Act 1979. 

(B) Delete subclause 1.6.2(1) of this clause and insert in lieu thereof the following: 
(1) The following classifications and definitions have superseded the old task and craft based definitions contained 

in Appendices 1 and 2 hereof. The following classifications specify skill and training standards and broad areas 
of work. The definitions recognise the relevant qualifications as recognised and accredited in Western Australia 
by the Department of Training and Workforce Development or its successor. 

(C) Delete subclause 1.6.2(4) of this clause and insert in lieu thereof the following: 
(4) Appointment to any wage level in the classification structure is contingent upon such additional work being 

available and required to be performed by the employer. 
Wage Group Classification Title Minimum Training Requirement 
C 5 Advanced Engineering Tradesperson 

- Level II 
Diploma of Engineering - Advanced 
Trade, or equivalent. 

C 6 Advanced Engineering Tradesperson 
- Level I 

C10 + 80% towards a Diploma of 
Engineering - Advanced Trade, or 
equivalent. 

C 7  Engineering Tradesperson 
Special Class - Level II  

Certificate IV in Engineering, or C10 + 
60% towards a Diploma of Engineering, 
or equivalent. 

C 8 Engineering Tradesperson 
Special Class - Level I 

C10 + 40% towards a Diploma of 
Engineering, or equivalent. 

C 9 Engineering Tradesperson - Level II  C10 + 20% towards a Diploma of 
Engineering, or equivalent. 
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Wage Group Classification Title Minimum Training Requirement 
C 10 Engineering Tradesperson -  

Level I Engineering / Production 
Employee 

Recognised Trade Certificate, or 
Certificate III in Engineering -
Mechanical Trade, or Certificate III in 
Engineering - Fabrication Trade, or 
Certificate III in Engineering - 
Electrical/Electronic Trade, or 
equivalent. 

C 11 Engineering / Production Employee - 
Level IV 

Engineering Production Certificate II, or 
Certificate II in Engineering Production 
Technology, or equivalent.  

C 12 Engineering / Production Employee - 
Level III 

Engineering Production Certificate I or 
Certificate II in Engineering, or 
equivalent. 

C 13 Engineering / Production Employee - 
Level II 

In-house Training 

C 14 Engineering / Production Employee - 
Level I 

Up to 38 hours' induction training 

(D) Delete subclause 1.6.3(1) of this clause and insert in lieu thereof the following: 
(1) Engineering/Production Employee - Level I 

(Relativity to C10 - 78%) 
An Engineering/Production Employee - Level I is an employee who undertakes up to 38 hours' induction 
training which may include information on the enterprise, conditions of employment, introduction to 
supervisors and fellow employees, training and career path opportunities, plant lay-out, work and 
documentation procedures, occupational health and safety, equal employment opportunity and quality 
control/assurance. 

(E) Delete subclause 1.6.4(1) of this clause and insert in lieu thereof the following: 
(1) Engineering/Production Employee - Level II 

(Relativity to C10 - 82%) 
An Engineering/Production Employee - Level II has completed up to three (3) months structured training so as 
to enable the employee to perform work within the scope of this level. 

(F) Delete subclause 1.6.4(3)(c) and (d) of this clause and insert in lieu thereof the following: 
(c) Basic soldering or butt and spot welding skills or cutting scrap with oxy-acetylene blow pipe. 
(d) Uses selected hand tools. 

(G) Delete subclause 1.6.5(1) of this clause and insert in lieu thereof the following: 
(1) Engineering/Production Employee - Level III 

(Relativity to C10 - 87.4%) 
An Engineering/Production Employee - Level III has completed an Engineering Production Certificate I or 
Certificate II in Engineering or equivalent training to enable him/her to perform work within the scope of this 
Level. 

(H) Delete subclause 1.6.5(3)(d) of this clause and insert in lieu thereof the following: 
(d) Basic tracing and sketching skills. 

(I) Delete subclause 1.6.6(1) and (2) of this clause and insert in lieu thereof the following: 
(1) Engineering/Production Employee - Level IV 

(Relativity to C10 - 92.4%) 
An Engineering/Production Employee - Level IV has completed an Engineering Production Certificate II, or 
Certificate II in Engineering Production Technology, or equivalent as to enable the employee to perform work 
within the scope of this Level. 

(2) At this Level an employee performs work above and beyond the skills of an employee at C12 and to the level of 
the employee's training: 
(a) Works from complex instructions and procedures. 
(b) Assists in the provision of on-the-job training to a limited degree. 
(c) Co-ordinates work in a team environment or works individually under general supervision. 
(d) Is responsible for assuring the quality of his or her own work. 
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(J) Delete subclause 1.6.9(1) of this clause and insert in lieu thereof the following: 
(1) Engineering Tradesperson - Level II 

(Relativity to C10 - 105%) 
An Engineering Tradesperson - Level II is an: 

Engineering Tradesperson (Automotive) - Level II; or 
Engineering Tradesperson (Electrical/Electronic) - Level II; or 
Engineering Tradesperson (Mechanical) - Level II; or 
Engineering Tradesperson (Fabrication) - Level II, 

who has completed the minimum training requirements specified in clause 1.6.2(4) or equivalent.  
(K) Delete subclause 1.6.10(1) of this clause and insert in lieu thereof the following: 

(1) Engineering Tradesperson Special Class - Level I 
(Relativity to C10 - 110%) 
An Engineering Tradesperson Special Class - Level I means an: 

Engineering Tradesperson Special Class (Automotive) - Level I; or 
Engineering Tradesperson Special Class (Electrical/Electronic) - Level I; or 
Engineering Tradesperson Special Class (Mechanical) - Level I; or 
Engineering Tradesperson Special Class (Fabrication) - Level I, 

who has completed the minimum training requirements specified in clause 1.6.2(4) or equivalent. 
(L) Delete subclause 1.6.11(1) of this clause and insert in lieu thereof the following: 

(1) Engineering Tradesperson Special Class - Level II 
(Relativity to C10 - 115%) 
An Engineering Tradesperson Special Class - Level II means an: 

Engineering Tradesperson Special Class (Automotive) - Level II; or 
Engineering Tradesperson Special Class (Electrical/Electronic) - Level II; or 
Engineering Tradesperson Special Class (Mechanical) - Level II; or 
Engineering Tradesperson Special Class (Fabrication) - Level II, 

who has completed the minimum training requirements specified in clause 1.6.2(4) or equivalent.  
(M) Delete subclause 1.6.12(1) and the preamble of this clause and insert in lieu thereof the following: 

(1) Advanced Engineering Tradesperson - Level I 
(Relativity to C10 - 125%) 
An Advanced Engineering Tradesperson Level I means an: 

Advanced Engineering Tradesperson (Automotive) - Level I; or 
Advanced Engineering Tradesperson (Electrical/Electronic) - Level I; or 
Advanced Engineering Tradesperson (Mechanical) - Level I; or 
Advanced Engineering Tradesperson (Fabrication) - Level I, 

who has completed, (including appropriate on-the-job training) the minimum training requirements specified in 
clause 1.6.2(4) or equivalent. 

(N) Delete subclause 1.6.13(1) and the preamble of this clause and insert in lieu thereof the following: 
(1) Advanced Engineering Tradesperson - Level II 

(Relativity to C10 - 130%) 
An Advanced Engineering Tradesperson - Level II means an: 

Advanced Engineering Tradesperson (Automotive) - Level II; or 
Advanced Engineering Tradesperson (Electrical/Electronic) Level II; or 
Advanced Engineering Tradesperson (Mechanical) - Level II; or 
Advanced Engineering Tradesperson (Fabrication) - Level II, 

who has completed (including appropriate on-the-job training) the minimum training requirements specified in 
clause 1.6.2(4) or equivalent. 



116 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 102 W.A.I.G. 
 

3. Clause 2.1 – Contract of Service: 
(A) Delete subclause 2.1.1(2) of this clause and insert in lieu thereof the following: 

(2) For the purposes of 2.1.1(1), the definition of "serious misconduct" is misconduct, including conduct as defined 
by regulation 1.07 of the Fair Work Regulations 2009 (as amended from time to time), of such a nature that it 
would be unreasonable to require the employer to continue the employment of the employee concerned during 
the required period of notice. 

(B) Delete subclause 2.1.2(1) of this clause and insert in lieu thereof the following: 
(1) In order to terminate the employment of an employee the employer shall give the employee the following notice 

in writing: 
PERIOD OF CONTINUOUS SERVICE WITH THE 
EMPLOYER 

PERIOD OF NOTICE 

Not more than 1 year At least 1 week 
More than 1 year but less than 3 years At least 2 weeks 
More than 3 years but less than 5 years At least 3 weeks 
More than 5 years  At least 4 weeks 

(C) Delete subclause 2.1.2(5), (6), (7), (8), (9) and (10) of this clause and insert in lieu thereof the following: 
(5) The period of notice in this subclause shall not apply to those employees who are exempt from receiving notice 

under Subdivision A of Division 11 of Part 2-2 of the Fair Work Act 2009, as amended from time to time. 
(6) For the purpose of this clause an employee’s continuity of service has the same meaning as prescribed in section 

22 of the Fair Work Act 2009. 
(7) In order to terminate the employment of a casual employee the employer shall give the employee one hour's 

notice, or one hour's wages in lieu of notice. 
(8) The provisions of this subclause shall not apply in any case where the employee's contract of service is changed 

from PART 1 - GENERAL to PART 2 – CONSTRUCTION WORK, of this Award. 
(D) Delete subclause 2.1.3(1) of this clause and insert in lieu thereof the following: 

(1) The notice of termination required to be given by an employee shall be the same as that required of an 
employer, save and except that there shall be no additional notice based on the age of the employee concerned, 
and the required period of notice to be given by any casual employee shall be one hour. 

(E) Delete subclause 2.1.7(2) and (3) of this clause and insert in lieu thereof the following: 
(2) The provisions of 2.1.7(1) also apply where the employee cannot be usefully employed through any cause 

which the employer could not reasonably have prevented but only if, and to the extent that, the employer and 
the union or unions concerned so agree or, in the event of disagreement, the Commission so determines. 

(3) Where the stoppage of work has resulted from a breakdown of the employer's machinery the Commission, in 
determining a dispute under 2.1.7(2), shall have regard for the duration of the stoppage and the endeavours 
made by the employer to repair the breakdown. 

4. Clause 2.2 – Training:  Delete subclause 2.2.5 and 2.2.6 of this clause and insert in lieu thereof the following: 
2.2.5 Any disputes arising in relation to 2.2.2 and 2.2.3 shall be subject to the provisions of Clause 7. - Dispute Resolution 

Procedure of this Award. 
5. Clause 2.3 – Redundancy: 
(A) Delete subclause 2.3.3(1) of this clause and insert in lieu thereof the following: 

(1) In addition to the period of notice prescribed in 2.1.2(1) in Clause 2.1 - Contract of Service, of this Award, for 
ordinary termination, and subject to further order of the Commission, an employee whose employment is 
terminated for reasons set out in 2.3.1 shall be entitled to the following amount of severance pay in respect of a 
continuous period of service. 
PERIOD OF CONTINUOUS SERVICE SEVERANCE PAY 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks' pay 
2 years and less than 3 years 6 weeks' pay 
3 years and less than 4 years 7 weeks' pay 
4 years and less than 5 years 8 weeks' pay 
5 years and less than 6 years 10 weeks' pay 
6 years and less than 7 years 11 weeks' pay 
7 years and less than 8 years 13 weeks' pay 
8 years and less than 9 years 14 weeks' pay 
9 years and less than 10 years 16 weeks' pay 
10 years and over 12 weeks' pay 
"Weeks' Pay" means the ordinary weekly rate of wage for the employee concerned. 
Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee's normal retirement date. 

https://www.legislation.gov.au/Series/C2009A00028
https://www.legislation.gov.au/Series/C2009A00028
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(B) Delete subclause 2.3.6(1) of this clause and insert in lieu thereof the following: 
(1) During the period of notice of termination of employment given by an employer, an employee whose 

employment is to be terminated for reasons set out in 2.3.1 shall for the purpose of seeking other employment 
be entitled to be absent from work during each week of notice up to a maximum of eight ordinary hours without 
deduction of pay.  The eight hours need not be consecutive. 

(C) Delete subclause 2.3.8 including heading of this clause and insert in lieu thereof the following: 
2.3.8 Termination / Redundancy Fund 

Employers may, at their discretion, utilise a fund to meet their liabilities to their employees accrued pursuant to the term 
of this clause, provided that such fund shall provide a level of benefits equal to those prescribed by this clause. 

(C) Delete subclause 2.3.10 of this clause and insert in lieu thereof the following: 
This clause shall not apply where employment is terminated as a consequence of serious misconduct that justifies 
dismissal without notice or in the case of casual employees, apprentices or employees engaged for a specific period of 
time or for a specified task or tasks. 

(D) Delete subclause 2.3.11 of this clause and insert in lieu thereof the following: 
Subject to an order of the Commission, in a particular redundancy case, clause 2.3.3 – Severance Pay shall not apply to 
employers who employ less than fifteen (15) employees. 

6. Clause 3.1 Hours: 
(A) Delete subclause 3.1.1(2) of this clause and insert in lieu thereof the following: 

(2) Subject to the provisions of 3.1.3 the ordinary hours of the work shall be an average of 38 per week to be 
worked on one of the following bases. 
(a) 38 hours within a work cycle not exceeding seven (7) consecutive days; or 
(b) 76 hours within a work cycle not exceeding fourteen (14) consecutive days; or 
(c) 114 hours within a work cycle not exceeding twenty-one (21) consecutive days; or 
(d) 152 hours within a work cycle not exceeding twenty-eight (28) consecutive days; or 
(e) where the ordinary hours being worked each day are in accordance with 3.1.1(5)(b), any other 

work cycle during which a weekly average of 38 ordinary hours are worked; or 
(f) for the purposes of 3.1.3(6) any other work cycle during which a weekly average of 38 

ordinary hours are worked as may be agreed in accordance with 3.1.3(6). 
(B) Delete subclause 3.1.1(5)(b)(i) of this clause and insert in lieu thereof the following: 

(i) the employer and the employees concerned being guided by the Occupational Health and 
Safety provisions of the ACTU Code of Conduct on 12 Hour Shifts, as outlined in Appendix 
3 of this Award; 

(C) Delete subclause 3.1.2(3)(b)(i) of this clause and insert in lieu thereof the following: 
(i) the employer and the employees concerned being guided by the Occupational Health and 

Safety provisions of the ACTU Code of Conduct on 12 Hour Shifts, as outlined in Appendix 
3 of this Award; 

(D) Delete subclause 3.1.3(1)(e) of this clause and insert in lieu thereof the following: 
(e) except in the case of continuous shift employees, where the ordinary hours of work are worked within 

an arrangement as provided in 3.1.3(1)(c) or 3.1.3(1)(d), any day off duty shall be arranged so that it 
does not coincide with a public holiday prescribed in 6.7.1 of Clause 6.7 - Public Holidays of this 
Award. 

(7) Clause 3.2 Overtime: 
(A) Delete subclause 3.2.1(3)(b) of this clause and insert in lieu thereof the following: 

(b) Work done on any day prescribed as a public holiday under this Award shall be paid for at the rate of 
double time and a half. 

(B) Delete subclause 3.2.2(2) of this clause and insert in lieu thereof the following: 
(2) Subject to the provisions of 3.2.2(3) all time worked in excess of or outside the ordinary working hours, or on a 

shift other than a rostered shift, shall be paid for at the rate of double time, except where an employee is called 
upon to work a sixth shift in not more than one week in any four weeks, when the employee shall be paid for 
such shift at time and a half for the first four hours and double time thereafter. 
For the purposes of this subclause, ordinary hours shall mean the hours of work fixed in an establishment in 
accordance with 3.1.3 of Clause 3.1 - Hours. 

(C) Delete subclause 3.2.3(3)(d) of this clause and insert in lieu thereof the following: 
(d) Where an employee (other than a casual employee or an employee engaged on continuous shift work) 

is called into work on a Sunday or public holiday prescribed under this Award preceding an ordinary 
working day, the employee shall, wherever reasonably practicable, be given ten consecutive hours off 
duty before the employee's usual starting time on the next day.  If this is not practicable, then the 
provisions of 3.2.3(3)(b) and 3.2.3(3)(c) shall apply, the necessary changes having been made. 
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(D) Delete subclause 3.2.3(3)(f) of this clause and insert in lieu thereof the following: 
(f) Overtime worked as a result of a recall shall not be regarded as overtime for the purpose of 3.2.3(3) 

when the actual time worked is less than three hours on such recall or on each of such recalls. 
(E) Delete subclause 3.2.3(9)(b) of this clause and insert in lieu thereof the following: 

(b) An employee may refuse to work overtime in circumstances where the working of such overtime 
would result in the employee working hours which are unreasonable having regard to: 
(i) any risk to the employee’s health and safety that might reasonably be expected to arise if the 

employee worked the overtime;  
(ii) the employee's personal circumstances (including any family responsibilities);  
(iii) the conduct of the operations or business in relation to which the employee is required or 

requested to work the overtime;  
(iv) any notice given by the employer of the requirement or request that the employee work the 

overtime;  
(v) any notice given by the employee of the employee’s intention to refuse to work the 

overtime;  
(vi) whether any of the overtime is on a public holiday in the area of the State where the 

employee is required or requested to work the overtime; 
(vii) the employee’s hours of work over the 4 weeks ending immediately before the employee is 

required or requested to work the overtime; and   
(viii) any other relevant matter. 

(F) Delete subclause 3.2.4 of this clause and insert in lieu thereof the following: 
3.2.4 The provisions of this clause do not operate so as to require payment of more than double time rates, or double time and a 

half on a public holiday prescribed under this Award, for any work except and to the extent that the provisions of Clause 
5.2 - Special Allowances and Facilities of this Award apply to that work. 

(8) Clause 3.3 Shift Work: 
(A) Delete subclause 3.3.3(2) of this clause and insert in lieu thereof the following: 

(2) The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that 
work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes a 
shut down for the purpose of allowing a 38 hour week or on any public holiday. 

(B) Delete subclause 3.3.5 of this clause and insert in lieu thereof the following: 
3.3.5 A shift employee when on afternoon or night shift shall be paid for such shift fifteen per cent (15%) more than the 

employee's ordinary rate prescribed by this Award. 
(C) Delete subclause 3.3.6(1) of this clause and insert in lieu thereof the following: 
3.3.6 (1) All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, Sunday or a 

public holiday, shall be paid for as follows - 
Saturday - at the rate of time and one half. 
Sunday - at the rate of time and three quarters. 
Public Holidays - at the rate of double time. 

(D) Delete subclause 3.3.7 of this clause and insert in lieu thereof the following: 
3.3.7 A continuous shift employee who is not required to work on a public holiday which falls on the employee's rostered day 

off shall be allowed a day's leave with pay to be added to annual leave or taken at some other time if the employee so 
agrees. 

(9) Clause 4.2 Supported Wage System for Employees with Disabilities: 
(A) Delete subclause 4.2.1(1) and (2) of this clause and insert in lieu thereof the following: 

(1) "Supported Wage System" means the Commonwealth Government system to promote employment for people 
who cannot work at full Award wages because of a disability as documented in “Supported Wages System 
Handbook”. The Handbook is available from the following website: www.jobaccess.gov.au 

(2) "Approved Assessor" means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual’s productive capacity within the 
Supported Wage System. 

(B) Delete subclause 4.2.1(4) of this clause and insert in lieu thereof the following: 
(4) "Assessment instrument" means the tool provided for under the Supported Wage System that records the 

assessment of the productive capacity of the person to be employed under the Supported Wage System. 

http://www.jobaccess.gov.au/
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(C) Delete subclause 4.2.2 of this clause and insert in lieu thereof the following: 
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the employee is engaged under this Award, because of the effects of a 
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  
(The clause does not apply to any existing employee who has a claim against the employer that is subject to the provisions 
of workers’ compensation legislation or any provision of this Award relating to the rehabilitation of employees who are 
injured in the course of their current employment.) 

(D) Delete subclause 4.2.3 of this clause and insert in lieu thereof the following: 
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 
this Award for the class of work which the person is performing according to the following schedule: 

Assessed Capacity (subclause 4.2.4) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

Provided that the minimum amount payable shall be not less than that prescribed in Schedule D of the national 
Miscellaneous Award 2020, as amended from time to time. 
*  Where a person’s assessed capacity is 10%, he or she shall receive a high degree of assistance and support. 

(E) Delete subclause 4.2.4 of this clause and insert in lieu thereof the following: 
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the 
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by an approved assessor, having consulted the employer and employee and, if the employee so 
desires, the union. 

(F) Delete subclause 4.2.9(3) of this clause and insert in lieu thereof the following: 
(3) The minimum amount payable to the employee during the trial period shall be no less than that prescribed in 

Schedule D of the national Miscellaneous Award 2020, as amended from time to time.  
(10) Clause 4.4 Junior Employees:  Delete this clause and insert in lieu thereof the following: 
Junior employees shall not be employed in any occupation to which apprentices may be taken pursuant to the provisions of the 
Vocational Education and Training Act 1996, or any successor legislation. 
(11) Clause 4.5 Part Time Employment:  Delete subclause 4.5.3 of this clause and insert in lieu thereof the following: 
4.5.3 A part time employee who works in excess of the hours fixed under the contract of employment shall be paid overtime in 

accordance with Clause 3.2 - Overtime of this Award. 
(12) Clause 4.6 Payment of Wages: 
(A) Delete subclause 4.6.3(1) and (2) of this clause and insert in lieu thereof the following: 

(1) An employee whose ordinary hours are arranged in accordance with 3.1.3(1)(c) or 3.1.3(1)(d) of Clause 3.1 - 
Hours of this Award and who is paid wages in accordance with 4.6.2(2) and is absent from duty (other than on 
paid leave) shall, for each day the employee is so absent, lose average pay for that day calculated by dividing 
the employee's average weekly wage rate by 5. 
An employee who is so absent from duty for part of a day shall lose average pay for each hour the employee is 
absent by dividing the employee's average daily pay rate by 8. 

(2) Provided when such an employee is absent from duty (other than on paid leave) for a whole day the employee 
will not accrue a "credit" because the employee would not have worked ordinary hours that day in excess of 7 
hours 36 minutes for which the employee would otherwise have been paid.  Consequently, during the week of 
the work cycle the employee is to work less than 38 ordinary hours the employee will not be entitled to average 
pay for that week.  In that week, the average pay will be reduced by the amount of the "credit" the employee 
does not accrue for each whole day during the work cycle the employee is absent (other than on paid leave). 
The amount by which an employee's average weekly pay will be reduced when the employee is absent from 
duty (other than on paid leave) is to be calculated as follows: 

 
Total of "credits" not accrued during cycle 

 

 
x 
 

average weekly pay 
38 

 

https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000104/default.htm
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000104/default.htm
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Examples 
1 Employee takes one day off without authorisation in first week of cycle 
 Week of Cycle Payment 
 1st week = average weekly pay less one day's pay (i.e. 1/5th) 
 2nd & 3rd weeks = average weekly pay each week 
 4th Week = average pay less credit not accrued on day of absence 
  = average pay less 0.4 hours x (average weekly pay / 38) 
2. Employee takes each of the 4 days off without authorisation in the 4th week. 
 Week of Cycle Payment 
 1st, 2nd & 3rd weeks = average pay each week 
 4th week = average pay less 4/5ths of average pay for the four days absent less total of 

credits not accrued that week 
  = 1/5th average pay less 4 x 0.4 hours x (average weekly pay / 38) 
  = 1/5th average pay less 1.6 hours x (average weekly pay / 38) 

(B) Delete subclause 4.6.5 of this clause and insert in lieu thereof the following: 
In the event that an employee who is paid by cash or cheque, by virtue of the arrangement of the employee's ordinary 
working hours, is to take a day off duty on a day which coincides with pay day, such employee shall be paid no later than 
the working day immediately following pay day.  Provided that, where the employer is able to make suitable 
arrangements, wages may be paid on the working day preceding pay day. 

(C) Delete subclause 4.6.6 of this clause and insert in lieu thereof the following: 
An employee's wages may be paid by cash, cheque or direct transfer into the employee's bank (or other recognised 
financial institution) account.   

(D) Delete subclause 4.6.8 of this clause and insert in lieu thereof the following: 
Where an employee requests the employer to state in writing with respect to each week's wages the amount of wages to 
which the employee is entitled, the amount of deductions made therefrom, the net amount being paid, and the number of 
hours worked, the employer shall do so. In the case of employees paid by cash or cheque, this shall occur not less than 
two (2) hours before the employee is paid. 

(13) Clause 4.7 Time and Wages Record: 
(A) Delete subclause 4.7.4(8) of this clause and insert in lieu thereof the following: 

(8) any other information in respect of the employee required under the Award to be recorded; and  
(9) any information, not otherwise covered by this subsection, that is necessary to show that the remuneration and 

benefits received by the employee comply with the Award.  
(B) Delete subclause 4.7.6(1)(b) of this clause and insert in lieu thereof the following: 

(b) let the person inspect the employment records at the employer’s premises, or other convenient place, 
during usual business hours. 

(14) Clause 4.8 Wages and Supplementary Payments: 
(A) At the end of subclause 4.8.3 insert the following note: 

Note:  
* Adult apprentices aged 21 or more are entitled to receive the minimum adult apprentice wage, as set out in Clause 

4.1.10 of this Award, or the relevant amount referred to above, whichever is the higher.    
* The General Order on Wage structures for school-based and part-time apprentices applies to apprentices working 

under this Award.   
(B) Delete subclause 4.8.6(3) and (4) of this clause and insert in lieu thereof the following: 

(3) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(4) A tradesperson or apprentice shall replace or pay for any tool supplied by the employer if lost through the 
employee's negligence. 

(C) Delete subclause 4.8.7 of this clause and insert in lieu thereof the following: 
4.8.7 An employee employed in rock quarries, limestone quarries or sand pits shall be paid an allowance of $27.60 per week to 

compensate for dust and climatic conditions when working in the open and for deficiencies in general amenities and 
facilities, but an employee so employed for not more than three days shall be paid on a pro rata basis. 

(15) Clause 4.9 Traineeships:   
(A) Delete first paragraph of subclause 4.9.3 of this clause and insert in lieu thereof the following 

"Appropriate State Legislation" means the Vocational Education and Training Act 1996, or any successor legislation. 

https://www.wairc.wa.gov.au/resources/general-orders/


102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 121 
 

(B) Delete subclause 4.9.5(1) of this clause and insert in lieu thereof the following 
(1) A full time Trainee shall be engaged for a maximum of one (1) year's duration, except in respect of AQF III and 

AQF IV traineeships which may extend up to two (2) years full time, provided that a Trainee shall be subject to 
a satisfactory probation period of one month which may be reduced at the discretion of the employer. By 
agreement in writing, and with the consent of the Training Authority, the relevant employer and the Trainee 
may vary the duration of the Traineeship and the extent of approved training provided that any agreement to 
vary is in accordance with the relevant Traineeship Scheme.  A part-time trainee shall be engaged in accordance 
with the provisions of 4.9.6(5). 

(C) Delete subclause 4.9.6(2)(a) (b) and (c) of this clause and insert in lieu thereof the following 
(a) Industry/Skill Level A: 

Where the accredited training course and work performed are for the purpose of generating skills 
which have been defined for work at Industry/Skill Level A. 

Highest Year of Schooling Completed 
HIGHEST YEAR OF SCHOOLING 

School Leaver Year 10 $ Year 11 $ Year 12 $ 
 $ $ $ 

     

  269.00  320.00  394.00 
plus 1 year out of school 320.00 394.00 456.00 
plus 2 year out of school 394.00 456.00 534.00 
plus 3 year out of school 456.00 534.00 610.00 
plus 4 year out of school 534.00 610.00   

plus 5 years/more 610.00     

(b) Industry/Skill Level B: 
Where the accredited training course and work performed are for the purpose of generating skills 
which have been defined for work at Industry/Skill Level B. 

Highest Year of Schooling Completed 
HIGHEST YEAR OF SCHOOLING 

School Leaver Year 10 $ Year 11 $ Year 12 $ 
 $ $ $ 

     

  269.00  320.00  385.00 
plus 1 year out of school 320.00 385.00 439.00 
plus 2 year out of school 385.00 439.00 517.00 
plus 3 year out of school 439.00 517.00 590.00 
plus 4 year out of school 517.00 590.00   

plus 5 years/more 590.00     

(c) Industry/Skill Level C: 
Where the accredited training course and work performed are for the purpose of generating skills 
which have been defined for work at Industry/Skill Level C. 

Highest Year of Schooling Completed 
HIGHEST YEAR OF SCHOOLING 

School Leaver Year 10 $ Year 11 $ Year 12 $ 
 $ $ $ 

     

  269.00  320.00 382.00 
plus 1 year out of school 320.00 382.00 429.00 
plus 2 year out of school 382.00 429.00 482.00 
plus 3 year out of school 429.00 482.00 541.00 
plus 4 year out of school 482.00 541.00   

plus 5 years/more 541.00     

 



122 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 102 W.A.I.G. 
 

(D) Delete subclause 4.9.6(4) of this clause and insert in lieu thereof the following 
Trainees undertaking an AQFIV traineeship shall receive the relevant weekly wage rate for AQFIII trainees at 
Skill/Industry Levels A, B and C as applicable with the addition of 3.8% of that wage rate. 

(16) Clause 5.2 Special Allowances and Facilities:   
(A) Delete subclause 5.2.3 of this clause and insert in lieu thereof the following: 
5.2.3 Grain Dust:  Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the 

atmosphere and the Commission determines that employees employed under this Award are unduly affected by that dust, 
the Commission may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 
$1.03 per hour. 

(B) Delete subclause 5.2.8(1) of this clause and insert in lieu thereof the following: 
5.2.8 (1) Where in the opinion of the Commission, the conditions under which work is to be performed are, by reason of 

excessive heat, exceptionally oppressive, the Commission may – 
(a) Fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate; 
(b) Fix the period (including a minimum period) during which any allowance so fixed is to be paid; and 
(c) Prescribe such other conditions, relating to the provision of protective clothing or equipment and the 

granting of rest periods, as the Commission sees fit. 
(C) Delete subclause 5.2.19(3), (4) and (5) of this clause and insert in lieu thereof the following: 

(3) An article of protective equipment which has been used by an employee shall not be issued by the employer to 
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

(4) Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by 
employers for employees required to work on live electrical equipment. 

(D) Delete subclause 5.2.21 of this clause and insert in lieu thereof the following: 
5.2.21 An employee, holding a Provide First Aid certificate (HLTAID011) or equivalent, appointed by the employer to perform 

first aid duties, shall be paid $12.00 per week in addition to the employee's ordinary rate. 
(E) Delete subclause 5.2.22 of this clause and insert in lieu thereof the following: 
5.2.22 An electronics tradesperson, an electrician - special class, an electrical fitter and/or armature winder or an electrical 

installer who holds and, in the course of employment may be required to use, a current electrical licence (unrestricted) 
issued pursuant to the relevant Regulation in force under the Electricity Act 1945, shall be paid an allowance of $24.70 
per week. 

(17) Clause 6 Leave:  Delete entire clause 6. Leave and insert in lieu thereof the following: 
6. -  LEAVE 

6.1 -  ANNUAL LEAVE 
6.1.1 (1) Annual Leave is provided for in the Minimum Conditions of Employment Act 1993. 

(2) (a) An employee before going on leave shall be paid the wages the employee would have received in 
respect of the ordinary time the employee would have worked had the employee not been on leave 
during the relevant period. 

(b) Subject to 6.1.1(3) an employee shall, where applicable, have the amount of wages to be received for 
annual leave calculated by including the following where applicable: 
(i) The rate applicable to the employee as prescribed by either:  

• Clause 4.8 – Wages and Supplementary Payments of PART 1 – GENERAL; or 
• Clause 13 – Wages of PART 2 – CONSTRUCTION WORK;  
and the rates prescribed by the following clauses: 
• Clause 5.2.11 (Chemical, Artificial Manure and Cement Work);  
• Clause 5.2.12 (Abattoirs and Tallow Rendering Works); 
• Clause 5.2.13 (Timber and Sawmill Works);  
• Clause 5.6 - Location Allowances; 

(ii) Subject to 6.1.1(3)(b) the rate prescribed for work in ordinary time by Clause 3.3 - Shift 
Work according to the employee's roster or projected roster including Saturday and Sunday 
shifts; 

(iii) The rate payable pursuant to Clause 5.1 - Higher Duties calculated on a daily basis, which 
the employee would have received for ordinary time during the relevant period whether on a 
shift roster or otherwise; 

(iv) Any other rate to which the employee is entitled in accordance with the contract of 
employment for ordinary hours of work; provided that this provision shall not operate so as 
to include any payment which might have become payable to the employee as 
reimbursement for expenses incurred, nor any payment which is of a similar nature to or is 
paid for the same reasons as or is paid in lieu of those payments prescribed by the following 
clauses: 
• Clause 3.2 – Overtime; 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a516.html
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• Clause 5.2 - Special Allowances and Facilities / Clause 15.1 - Special Allowances and 
Provisions; 

• Clause 5.3 - Car Allowance; 
• Clause 5.4 - Fares and Travelling Time / Clause 15.2 - Allowance for Travelling and 

Employment; and 
• Clause 5.5 - Distant Work / Clause 15.3 - Distant Work. 

(3) In addition to the payment prescribed in 6.1.1(2), an employee shall receive a loading calculated on the rate of 
wage prescribed by that paragraph.  This loading shall be as follows - 
(a) Day Employees - An employee who would have worked on day work had the employee not been on 

leave - a loading of 17.5%. 
(b) Shift Employees - An employee who would have worked on shift work had the employee not been on 

leave shall receive whichever is the greater of:  
(i) a loading of 17.5%; or  
(ii) the shift loadings prescribed by Clause 3.3 - Shift Work and, if applicable, payment for 

work on a regularly rostered sixth shift in not more than one week in any four weeks had the 
employee not been on leave during the relevant period. 

Where the loading of 17.5% is paid, then such loading shall be added to the rate of wage prescribed by 
6.1.1(2) but not including 6.1.1(2)(b)(ii) in lieu of the shift loadings and the said payment. 

(c) Except as prescribed in 6.1.4 and Clause 16.1 - Annual Leave Loading of PART 2 - 
CONSTRUCTION WORK, the loading prescribed by this paragraph shall not apply to proportionate 
leave on termination. 

6.1.2 (1) A seven (7) day shift employee, i.e. a shift employee who is rostered to work regularly on Sundays and public 
holidays shall be allowed one week's leave in addition to the leave to which the employee is otherwise entitled 
under this clause. 

(2) Where an employee with twelve (12) months' continuous service is engaged as a seven (7) day shift employee, 
the employee shall be entitled to have the period of annual leave to which the employee is otherwise entitled 
under this clause increased by one twelfth of a week for each completed month the employee is continuously so 
engaged. 

6.1.3 If any public holiday listed in Clause 6.7 falls within an employee’s period of annual leave and is observed on a day that 
would have been an ordinary working day for the employee, the period of annual leave is extended by one day for each 
such public holiday.   

6.1.4 (1) Upon termination, an employee shall be paid for any untaken annual leave that relates to a completed year of 
service at the rate prescribed in 6.1.1(2) and 6.1.1(3) unless -   
(a) the employee has been justifiably dismissed for misconduct; and 
(b) the leave relates to a year of service that was completed after the misconduct occurred. 

(2) If an employee lawfully leaves the employment or the employment is terminated by the employer through no 
fault of the employee, the employee shall be paid for any untaken pro rata annual leave at the rate of wage 
prescribed by 6.1.1(2), in respect of each completed week of continuous service that does not relate to a 
completed year of service.  

6.1.5 Where an employer closes down the business, or a section or sections thereof, for the purposes of allowing annual leave 
to all or the bulk of the employees in the business, or section or sections concerned, the following provisions shall apply:- 
(1) The employer may by giving not less than one (1) month's notice of the intention so to do, stand off for the 

duration of the close down all employees in the business or section or sections concerned. 
(2) An employer may close down the business for one or two separate periods for the purpose of granting annual 

leave in accordance with this subclause.  If the employer closes down the business in two separate periods one 
of those periods shall be for a period of at least three consecutive weeks.  Provided that where the majority of 
the employees in the business or section or sections concerned agree, the employer may close down the 
business in accordance with this subclause in two separate periods neither of which is of at least three (3) 
consecutive weeks, or in three (3) separate periods.  In such cases the employer shall advise the employees 
concerned of the proposed date of each close down before asking them for their agreement. 

6.1.6 (1) An employer may close down the business, or a section or sections thereof, for a period of at least three (3) 
consecutive weeks and grant the balance of the annual leave due to an employee in one (1) continuous period in 
accordance with a roster.  Provided that by agreement with the majority of employees concerned, an employer 
may close down the plant for a period of at least fourteen (14) consecutive days including non-working days 
and grant the balance of the annual leave due to an employee by mutual arrangement. 

(2) An employer may close down the business, or a section or sections thereof for a period of less than three (3) 
consecutive weeks and allow the balance of the annual leave due to an employee in one or two continuous 
periods, either of which may be in accordance with a roster.  In such a case the granting and taking of annual 
leave shall be subject to the agreement of the employer and the majority of the employees in the business, or a 
section or sections thereof respectively and before asking the employees concerned for their agreement, the 
employer shall advise them of the proposed date of the close down or close downs and the details of the annual 
leave roster. 
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6.2 -  SICK / CARER’S LEAVE 
6.2.1 (1) Sick / carer’s leave is provided for in the Minimum Conditions of Employment Act 1993.  

(2) If in the first or successive years of service with the employer an employee is absent on the ground of personal 
ill health or injury for a period longer than the employee's entitlement to paid sick/carer’s leave, payment may 
be adjusted at the end of that year of service, or at the time the employee's services terminate, if before the end 
of that year of service, to the extent that the employee has become entitled to further paid sick/carer’s leave 
during that year of service. 

6.2.2 The employee shall as soon as reasonably practicable advise the employer of his or her inability to attend for work, the 
reason for the absence and the estimated duration of the absence.  Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 hours of the commencement of the absence.   

6.2.3 For absences due to personal illness or injury, an employee shall not be required to provide evidence of the entitlement 
with respect to absences of two days or less. 

6.2.4 (1) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when the employee is absent on annual leave and an employee may 
apply for and the employer shall grant paid sick leave in place of paid annual leave. 

(2) Application for replacement shall be made within seven (7) days of resuming work and then only if the 
employee was confined to place of residence or a hospital as a result of the employee personal ill health or 
injury for a period of seven (7) consecutive days or more and the employee produces a certificate from a 
registered medical practitioner that the employee was so confined.  Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to advise the employer in accordance with 6.2.2 if the 
employee is unable to attend for work on the working day next following the employee annual leave. 

(3) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick/carer’s leave to 
which the employee was entitled at the time the employee proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(4) Where paid sick leave has been granted by the employer in accordance with 6.2.4(1), 6.2.4(2) and 6.2.4(3), that 
portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick leave and the 
replaced annual leave may be taken at another time mutually agreed to by the employer and the employee or, 
failing agreement, shall be added to the employee's next period of annual leave or, if termination occurs before 
then, be paid for in accordance with the provisions of Clause 6.1 - Annual Leave. 

(5) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 6.1 - Annual Leave shall be deemed to have 
been paid with respect to the replaced annual leave. 

6.2.5 Where a business has been transmitted from one employer to another and the employee's service has been deemed 
continuous in accordance with section 6 of the Long Service Leave Act 1958, the paid sick/carer’s leave standing to the 
credit of the employee at the date of transmission from service with the transmittor shall stand to the credit of the 
employee at the commencement of service with the transmittee and may be claimed in accordance with the provisions of 
this clause. 

6.3 -  LONG SERVICE LEAVE 
An employee covered by this Award is entitled to long service leave in accordance with the Long Service Leave Act 1958. 

6.4 -  BEREAVEMENT LEAVE 
6.4.1 Bereavement leave is provided for in the Minimum Conditions of Employment Act 1993.  
6.4.2 Payment in respect of bereavement leave is to be made only where the employee otherwise would have been on duty and 

shall not be granted in any case where the employee concerned would have been off duty in accordance with any shift 
roster or during a period of any other kind of leave. 

6.4.3 For the purposes of this clause the pay of an employee employed on shift work shall be deemed to include any usual shift 
allowance. 

6.5 -  PARENTAL LEAVE 
6.5.1 Parental leave is provided for in accordance with Division 5 of Part 2-2 of the Fair Work Act 2009 (Cth) and the 

Minimum Conditions of Employment Act 1993.  
6.6 -  (DELETED) 

6.7 -  PUBLIC HOLIDAYS 
6.7.1 (1) The following days or the days observed in lieu shall, subject to this clause and to 3.2.1(3) of Clause 3.2 - 

Overtime of this Award, be allowed as public holidays without deduction of pay, namely - 
New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Western Australia Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a public holiday by arrangement between the parties in lieu of any of 
the days named in this subclause. 

https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a516.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a468.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a516.html
https://www.legislation.gov.au/Series/C2009A00028
https://www.legislation.wa.gov.au/legislation/statutes.nsf/law_a516.html
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(2) Employers located north of the 26th parallel of south latitude or outside the South West Land Division may 
provide an additional one week of annual leave to their employees in lieu of observing Australia Day, Easter 
Monday, Western Australia Day, Sovereign’s Birthday and Boxing Day as public holidays, in which case these 
days are not to be treated as public holidays for the purposes of the Award.  

(3) When any of the days mentioned in 6.7.1(1) falls on a Saturday or a Sunday the public holiday shall be 
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or on a Monday the public 
holiday shall be observed on the next succeeding Tuesday.  In each case the substituted day shall be a public 
holiday without deduction of pay and the day for which it is substituted shall not be a public holiday. 

6.7.2 On any public holiday not prescribed as a holiday under this Award, the employer's establishment or place of business 
may be closed.  An employee, other than a casual employee, who in any area of the State is not required to work on that 
day solely because that day is a public holiday in that area, is entitled to be paid as if he or she were required to work on 
that day.  If work is done on that day, ordinary rates of pay shall apply. 

6.7.3 A part time employee shall be allowed the public holidays prescribed by this clause without deduction of pay in respect of 
each public holiday which is observed on a day ordinarily worked by the part time employee 

(18) Clause 7 Dispute Resolution Procedure:  Delete subclause 7.4(4) of this clause and insert in lieu thereof the 
following: 
(4) Sensible time limits shall be allowed for the completion of the various stages of the discussions.   

(a) Generally, at least seven days should be allowed for all stages of the discussions to be finalised. 
(b) In relation to the following clauses, a matter may be referred to the Commission in accordance with 

(5) after at least 24 hours has elapsed from the relevant party(s) being notified of the matter: 
(i) 1.6.1 – meaning of construction work; 
(ii) 2.1.7(2) - stand down where the employee cannot be usefully employed through any cause 

which the employer could not reasonably have prevented; 
(iii) 5.2.3 – grain dust; 
(iv) 5.2.8 – excessive heat or exceptionally oppressive; 
(v) 13.4 – construction allowances; or 
(vi) 15.1.1 – obnoxious, unusually dirty or extreme confined spaces. 

(19) Clause 8.4 Board of Reference:  Delete entire clause and insert in lieu thereof the following: 
8.4 -  (DELETED) 

(20) Clause 9 Superannuation:  Delete entire clause and insert in lieu thereof the following: 
9. -  SUPERANNUATION 

9.1 An employer shall pay contributions in accordance with the Superannuation Legislation on behalf of each eligible 
employee to an Approved Fund or scheme chosen in accordance with 9.3 - Employer Contributions. 

9.2 Definitions: 
"Approved Fund" means a superannuation fund or scheme that is a complying superannuation fund or scheme within the 
meaning of the Superannuation Legislation and to which, under the governing rules of the fund or scheme, contributions 
may be made by or in respect of the employee permitted to nominate a fund or scheme. 
"Eligible employee" means an employee who is entitled to receive employer superannuation contributions in accordance 
with the Superannuation Legislation. 
"Ordinary time earnings" has the same meaning as provided for in the Superannuation legislation, and includes an 
employee's award classification rate (including supplementary payment), any regular over-award payment, tool 
allowance, leading hand allowance and shift loading, including weekend and public holiday rates where the shift worked 
is part of the employee's ordinary hours of work. 
"Relevant Fund" means an Approved Fund nominated by the employee, which is able to accept contributions from the 
employer.  
"Superannuation Legislation" means the Federal legislation as varied from time to time, governing the superannuation 
rights and obligations of the parties, which includes the Superannuation Guarantee (Administration) Act 1992, the 
Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) Act 1993 and the 
Superannuation (Resolution of Complaints) Act 1993. 

9.3 Employer Contributions: 
(1) An employer shall contribute the minimum percentage of ordinary time earnings per eligible employee (as 

required by the Superannuation Legislation) into one of the following approved funds: 
(a) Any fund the employer is required to pay into in accordance with the Superannuation Legislation;  
(b) AustralianSuper;  
(c) Any Approved Fund agreed between the employer, employees and their Union or Unions, where 

applicable; 
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(d) Any Approved Fund which has application to employees in the principal business of the employer, 
where employees covered by this Award are a minority of award-covered employees; 

(e) Any other Approved Fund to which an employer or employee who is a member of the religious 
fellowship known as Brethren elects to contribute; or 

(f) Any Relevant Fund which is nominated by the employee. 
(2) Employer contributions shall be paid on a monthly basis for each week of service that the eligible employee 

completes with the employer. 
(3) No contributions shall be made for periods of unpaid leave, or unauthorised absences, of one day or more.   

9.4 (1) Employees may nominate a Relevant Fund or scheme into which the contributions by an employer on behalf of 
the employee will be made. 

(2) The employer shall notify the employee of the entitlement to nominate an Approved Fund or scheme as a 
Relevant Fund as soon as practicable. 

(3) The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the Relevant Fund or scheme to which contributions are to be made. 

(4) The employer shall not unreasonably refuse to agree to a change of Relevant Fund or scheme requested by an 
employee. 

(5) The employer is required to make contributions to any Approved Fund or scheme they are required to pay into 
in accordance with the Superannuation Legislation, until the employee nominates a Relevant Fund or scheme.  
If the Superannuation Legislation does not require contributions to be made to a specific Approved Fund or 
scheme, the employer is required to make contributions to an Approved Fund or scheme nominated by the 
employer, until the employee nominates a Relevant Fund or scheme.  

9.5 Subject to the Trust Deed to the Fund of which an employee is a member, the following provisions will apply: 
(1) Paid Leave 

Contributions must continue whilst a member of a Fund is absent on annual leave, sick/carer’s leave, long 
service leave, public holidays, jury service, bereavement leave, or other paid leave. 

(2) Unpaid Leave 
Contributions will not be required in respect of any period of absence from work without pay of one day or 
more. 

(3) Work Related Injury or Illness 
If an eligible employee's absence from work is due to work related injury or work related illness, contributions 
at the normal rate must continue for the period of the absence provided that: 
(a) the member of the fund is receiving workers' compensation payments or is receiving regular payments 

directly from the employer in accordance with statutory requirements or the provisions of this Award; 
(b) the person remains an employee of the employer. 

9.6 Nothing contained herein shall serve to reduce any superannuation entitlement which an employee was receiving at the 
time this clause became effective. 

(21) Clause 12.1 Contract of Service:  Delete entire clause and insert in lieu thereof the following: 
12.1 -  CONTRACT OF SERVICE 

12.1 (1) Subject to 12.1(2), the provisions of Clause 2.1 – Contract of Service of PART 1 – GENERAL also apply to 
employees working under PART 2 – CONSTRUCTION WORK of this Award. 

(2) The provisions of Clause 2.1 - Contract of Service of PART 1 – GENERAL shall not apply in any case where 
the employee's contract of service is to be changed from PART 2 - CONSTRUCTION WORK to PART 1 - 
GENERAL of this Award. 

(22) Clause 12.2 Apprentices:  Delete subclause (2) and insert in lieu thereof the following: 
(2) is not less than 19 years of age; or 

(23) Clause 12.3 Redundancy:   
(A) Delete subclause 12.3.1 (a) and (b) and insert in lieu thereof the following: 
12.3.1 (a) Subject to subclause (b), this clause shall apply where an employee ceases, for any reason, to be employed by 

an employer respondent to this Award, other than for reasons of misconduct. 
(b) Should any provisions of the 2005 General Order on Termination, Change and Redundancy (2005 WAIRC 

01715) provide more favourable entitlements to an employee than those set out in this clause, the provisions of 
the General Order will apply to the extent of any such inconsistency.   

https://www.wairc.wa.gov.au/resources/general-orders/
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(B) Delete subclause 12.3.2(4), (5), (6) and (7) and insert in lieu thereof the following: 
(4) For the purpose of this clause, continuity of service shall not be broken on account of - 

(a) any interruption or termination of employment by the employer if made merely with the intention of 
avoiding obligations hereunder in respect of leave of absence; or 

(b) any absence from work on account of leave lawfully granted by the employer; or 
(c) any absence, with reasonable cause, proof whereof shall be provided by the employee;  
Provided that in the calculation of continuous service under this subclause, any time in respect of which an 
employee is absent from work, except on paid leave and public holidays as prescribed by this Award, shall not 
count as service for the purposes of this clause. 

(5) Where an employee remains in his or her employment with the employer and is transferred between 
construction sites, or between construction work and work of PART 1 - GENERAL of this Award, the period of 
service on construction work shall be preserved for the purposes of calculating continuous service under the 
terms of this clause. 

(6) An employee who terminates his or her employment before the completion of four weeks' continuous service 
with the employer shall not be entitled to the provisions of this clause. 

(24) Clause 13. Wages:   
(A) Delete subclause 13.2(1)(z) and insert in lieu thereof the following: 

(z) Crane Attendant and Dogger 334.70 67.70 463.70 866.10 
(B) At the end of subclause 13.3 insert the following note: 

Note:  
* Adult apprentices aged 21 or more are entitled to receive the minimum adult apprentice wage, as set out in Clause 

13.8(10) of this Award, or the relevant amount referred to above, whichever is the higher. 
* The General Order on Wage structures for school-based and part-time apprentices applies to apprentices working 

under this Award. 
(C) Delete subclause 13.4(2) and insert in lieu thereof the following: 

(2) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the 
Commission. 

(D) Delete subclause 13.6(1)(a) and insert in lieu thereof the following: 
(a) $17.10 per week to such tradesperson; or  

(25) Clause 14.2 Shift Work:  Delete subclause 14.2.2(2) and insert in lieu thereof the following: 
(2) The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that 

work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes a 
shut down for the purpose of allowing a 38 hour week or on any public holiday. 

(26) Clause 15.1. Special Allowances and Provisions.   
(A) Delete subclause 15.1.1(1) and (2) and insert in lieu thereof the following: 
15.1.1 (1) Where obnoxious or unusually dirty or extreme confined space conditions are encountered attributable to 

sources other than normal construction work disabilities, a complaint may be referred to the Commission 
pursuant to Clause 7. Dispute Resolution Procedure to investigate the specific complaint. 

(2) The Commission shall determine the remedial measures required and/or award a disability allowance if deemed 
necessary in the circumstances. 

(B) Delete subclause 15.1.2(1) and insert in lieu thereof the following: 
15.1.2 (1) The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of 

an employee's tools when not in use and an employee's working clothes and where an employee is absent from 
work because of illness or accident and has advised the employer to that effect in accordance with the 
provisions of Clause 6.2 – Sick / Carer’s Leave of PART 1 - GENERAL of this award the employer shall ensure 
that the employee's tools and working clothes are securely stored during the employee's absence. 

(B) Delete subclause 15.1.3 and 15.1.4 and insert in lieu thereof the following: 
15.1.3 An Electronics Tradesperson, an Electrician Special Class, an Electrical Fitter and/or Armature Winder or an Electrical 

Installer who holds, and in the course of employment may be required to use, a current electrical licence (unrestricted) 
issued pursuant to the relevant regulation in force under the Electricity Act 1945, shall be paid an allowance of $24.70 per 
week.(27) Clause 15.3. Distant Work. 

(A) Delete subclause 15.3.4 and insert in lieu thereof the following: 
15.3.4 Where an employee who, after one month of employment with an employer, leaves the employment, or whose 

employment is terminated by the employer "except for incompetency, within one working week of the employee 
commencing work on the job or for misconduct" and in either instance subject to the provisions of Clause 12. - Contract 
of Employment of this PART of this Award returns to the place from where the employee first proceeded to the locality, 

https://www.wairc.wa.gov.au/resources/general-orders/
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or to a place less distant than or equidistant to the place where the employee first proceeded, the employer shall pay all 
expenses - including fares, transport of tools, meals and, if necessary, suitable overnight accommodation incurred by the 
employee in so returning.  Provided that the employer shall in no case be liable to pay a greater amount under this 
subclause than the employer would have paid if the employee had returned to the locality from which they first proceeded 
to the job. 

(B) Delete subclause 15.3.9 and insert in lieu thereof the following: 
15.3.9 Any time in respect of which an employee is absent from work except time for which the employee is entitled to claim 

payment pursuant to Clause 6.2 - Sick / Carer’s Leave or Clause 6.4 – Bereavement Leave of PART 1 - GENERAL of 
this Award or time spent on public holidays pursuant to Clause 6.7- Public Holidays of PART 1 - GENERAL of this 
Award shall not count for determining the employee's rights to travel and leave under the provisions of 15.3.8. 

(28) Clause 15.4. Special Provision - Western Power.  Delete subclause 15.4.2(3) and insert in lieu thereof the following: 
(3) A safety footwear allowance of twelve (12) cents per hour for each hour worked to compensate for 

the requirement to wear approved safety footwear which is to be maintained in sound condition by 
the employee. 

(29) Appendix 1, Old Classifications. 
(A) Delete subclause (2)(g) and insert in lieu thereof the following: 

(g) Foundry Section  
 Annealing stove attendant K 
 Assistant furnace operator L 
 Core stove or oven attendant  
 Dresser and/or fettler and/or grinder K 
 Dresser and/or fettler and/or grinder when using a portable machine K 
 Employee directly assisting tradesperson L 
 Furnace operator -  
 Cupola H 
 Electric H 
 Other I 
 Jobbing coremaker D 
 Jobbing moulder D 
 Plate or machine moulder and/or coremaker -  
 first six months' experience M 
 second six months' experience L 
 third six months' experience K 
 Thereafter H 
 ("experience" includes experience as a moulder or coremaker whether jobbing or 

machine and whether as a junior or an adult) 
 

 Shot blast and sand blast dresser -  
 (i) who is not protected from flying shot and sand by a properly enclosed 

cabin 
I 

 (ii) who is so protected L 
 Tapper out L 

(B) Delete subclause (2)(j) and insert in lieu thereof the following: 
(j) Iron Working and General Section  
 Assistant furnace operator M 
 Attendant at small rivet heating or bolt heating or similar type of fires M 
 Bender of iron and steel frames used for reinforcing concrete M 
 Boiler (inside) cleaner and chipper K 
 Cold saw operator K 
 Crane attendant and Dogger K 
 Crane driver - overhead cabin controlled H 
 Dresser and/or fettler and/or grinder L 
 Dresser and/or fettler and/or grinder when using portable machine K 
 Friction saw operator M 
 Furnace operator J 
 Lagger -  
 first six months' experience M 
 second and third six months' experience L 
 fourth and fifth six months' experience K 
 Thereafter J 
 Painter of iron work (other than coach painter and ship painter) - using brush or 

spray 
K 
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 Rigger and splicer or scaffolder on ships and buildings -  
 (i) Certificated rigger or scaffolder E 
 (ii) Rigger or scaffolder (other) G 
 (iii) A certificated rigger or scaffolder, other than a leading hand who, in 

compliance with the provisions of the regulations made pursuant to the 
Occupational Safety and Health Act 1984, is responsible for the supervision of 
not less than three employees shall be deemed a leading hand and shall be paid 
the additional rate prescribed in subparagraph (i) of paragraph (a) of subclause 
(3) of this clause. 
 

 

 Rigger and splicer or scaffolder other than on ships and buildings H 
 Shot blast and sand blast dresser -  
 (i) who is not protected from flying shot and sand by a properly 

 enclosed cabin 
I 

 (ii) who is so protected M 
 Tool and material storeperson I 

(C) Delete subclause (3) ABB Transmission Pty Ltd, of this clause. 
(30) Appendix 3, ABB Power Transmission Pty Ltd:  Delete Appendix 3 ABB Power Transmission Pty Ltd and insert 

in lieu thereof the following: 
APPENDIX 3 

ACTU CODE OF CONDUCT ON TWELVE HOUR SHIFT WORK 
1. Introduction 

1.1 The ACTU Executive reaffirms its policy on shift work as set out in the ACTU Working Conditions Policy 1985. 
1.2 Shift work involving twelve hour rosters may not introduce a new range of hazards into the workplace but rather may 

exacerbate existing problems faced by shift workers.  The main hazards associated with twelve hour shifts continue to 
involve disrupted sleep patterns, fatigue, disturbance of eating habits, social dislocation and psychological problems. 

1.3 Data show that shift workers (and former shift workers) suffer a higher incidence of gastro-intestinal disorders and gastric 
and duodenal ulcers than day workers.  Shift workers also more often report colds or other respiratory illnesses than their 
day work counterparts.  Further, the incidence of nervous disorders and drug-taking is higher for shift workers than day 
workers.  Similarly, women shift workers have a higher incidence of menstrual problems.  Recent studies indicate a link 
between shift work and cardiac heart disease. 

1.4 Twelve hour shift work, with correctly designed rosters, may provide benefits to workers by reducing cumulative fatigue, 
increasing leisure time and relieving the pressure of seven day shift work.  For twelve hour shift work to be advantageous, 
it is essential the increased leisure time be used for recuperation and recreation and not as an opportunity for additional 
employment. 

1.5 While day work does not involve the same disturbances to circadian rhythms as night work, twelve hour day work may 
still involve disruption to sleep and eating patterns, fatigue, social dislocation and psychological problems. 

2. Introduction of Twelve Hour Shift Work 
2.1 The introduction of twelve hour shifts should be permitted only: 

-  where there is a continuous work process or other special circumstances can be shown to exist; 
-  where twelve hour shift work will not impose excessive physical or mental workload; 
-  where, after a proper examination of the possible injurious effects to employee health and social well-being, there are 

demonstrated benefits for the workers concerned; 
-  after full consultation with union(s) and the two-thirds majority support of affected workers; and 
-  in conjunction with possibilities of reducing working time generally. 

2.2 The introduction of twelve hour shift work should be on a trial basis for twelve months to allow workers to evaluate 
changed shifts. 

3. Women and Young Persons 
3.1 State and Federal Governments need to review legislative restrictions on the employment of women and young persons. 
3.2 Unions do not oppose the employment of women on twelve hour shift work but recognise the adverse effects on shift 

work of all employees. 
3.3 Unions should oppose the employment of persons under the age of eighteen on twelve hour night shifts. 

4. Control Measures 
4.1 Introduction 

4.1.1  To minimise the health and safety risks of twelve hour shift work, unions should negotiate the following control 
measures.  The application of these measures may vary according to the industry and workload involved. 
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4.2  Shift Rosters 
4.2.1  Rosters must be developed in consultation with employees through their unions and provision made for ongoing 

consultation and resolution of disputes about the rosters. 
To reduce the hazards associated with night and shift work, rosters should be designed to: 
- have a maximum of two night shifts in succession; 
- have at least a twelve hour interval between shifts; 
- have a short cycle period with regular rotations; 
- have the day shift not start before 6.00am; 
- allow workers some flexibility about shift change times and shift length; and 
- provide in addition to normal breaks, where practicable, an extended rest period during night shift.  Breaks 

should occur at the same time each night. 
4.2.2 In all but highly exceptional circumstances, the maximum length of time a worker should have to remain on 

duty before being relieved is 2 hours. 
4.2.3 Overtime should not be worked in conjunction with twelve hour shifts.  In no circumstances should overtime 

work override the basic principles of roster design. 
4.2.4 Special rosters are required for workers exposed to hazards, where health and safety standards are determined 

on the basis of exposure over eight hours.  These rosters must be designed in consultation with employees 
through their unions. 

4.3 Award Variations 
4.3.1 In accordance with emerging overseas standards, unions should negotiate: 

- an additional paid break per shift (the duration of this break will depend on the nature of the work); 
- additional paid leave increasing with years of service; 
- early retirement provisions; 
- where a total rate is used the individual component parts of penalties, allowances, base rate etc. should be 

identified; 
- job security for older and long term shift workers; and 
- overtime limitations and maximum weekly hours. 

4.4 Administrative Measures 
4.4.1 Employer support services can assist in minimising the inconveniences and disturbances of shift work.  Such 

services could include: 
- provision of adequate information in everyday language to address such issues as shift rosters, rest, fatigue, 

the effects of medication and other drugs, employer services etc. (this information should be provided in 
appropriate languages); 

- availability of nutritionally balanced meals and drinks during shifts; 
- provision of transport services to and from the workplace and/or arranging more convenient utilisation of 

available transport facilities; 
- provision for rest areas and social/recreational facilities; 
- training for supervisors to increase awareness of the special requirements of twelve hour shift working; 
- assistance in home renovations to facilitate sleeping during the day; and 
- child care facilities. 
Employers must negotiate with employees through their unions regarding the provision and administration of 
such services. 

4.5 Health and Related Matters 
4.5.1 Introduction: 

Most people are affected by shift work.  In addition, older workers and those already suffering from digestive 
disorders, diabetes, heart diseases, psychological problems, alcohol and drug addiction and chronic sleep 
disturbances, face additional burdens. 

4.5.2 Health Services: 
4.5.2.1 Employers should provide health supervision and health services for shift workers including: 

- pre-placement health examinations to advise the worker about adjustment to the job assignment.  Special 
provisions including transfer to day-time jobs may be required; 

- periodic health examinations (within 12 months after starting night work and regularly thereafter).  Again, 
transfer provisions or readjustment of the job assignment may be required; and 
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- health counselling and preventative health care including temporary or permanent transfer to day-time work. 
4.5.3 Procedures Following Health Surveillance: 

4.5.3.1 The results of health surveillance should be confidential to the worker and should be released to a third party 
(e.g. the employer) only with the written consent of the individual concerned.  All results should be 
accompanied by a clear explanation of what they mean in practice.  A certificate of fitness (or otherwise) should 
be provided to the employer by the medical practitioner.  Aggregate data should be provided to unions. 

4.5.3.2 Where there is a need to transfer from shift work, a period of adjustment should be provided to enable the 
worker to adapt to any reduction in income.  Consideration should also be given to the preservation of 
superannuation entitlements for long-term shift workers who subsequently move to lower paid work for health 
reasons. 

4.5.3.3 Where it is not possible to continue shift work for health reasons, the employer shall take all necessary steps to 
find suitable alternative employment for the worker, and shall be required to maintain. 

(31) Appendix 4, Architectural Aluminium Fabrication Classification – Clause 2 Definitions: Delete Wage Group C 11, 
Architectural Aluminium Fabrication Employee level IV paragraph 5 and insert in lieu thereof the following: 

5. Operates flexibly across all area of aluminium fabrication workshop activities. 
Indicative of the tasks which an employee at this level may perform are the following: 

• Use of precision measuring instruments; 

• Machine setting, loading and operation; 

• Inventory and store control including; 
- licensed operation of all appropriate materials handling equipment; 
- use of tools and equipment within the scope (basic non-trades) maintenance; 
- computer operation at a level higher than that of an employee at C 12 level; 

• Intermediate keyboard skills; 

• Basic engineering and fault finding skills; 

• Licensed and certified for forklift, and crane driving operations to a level of higher than C 12; 

• Has a knowledge of the employer’s operation as it relates to production processes; 

• Lubricates production machinery equipment; 

• Assists in the provision of on-the-job training in conjunction with tradespersons and supervisors/trainers. 

• Complete production and assembly of all products with the aluminium fabrication workshop to a level higher 
than C 12. 

• Glass Cutting and Workshop Process Glazing to a level higher than C 12. 
(32) Appendix 4, Architectural Aluminium Fabrication Classification – Clause 2 Definitions:  Delete Wage Group C 10, 

Architectural Aluminium Fabrication Employee paragraph 5 and insert in lieu thereof the following: 
5. Performs work under general supervision either individually or in a team environment. 
Indicative tasks which an employee at this level may perform are as follows: 

• Approves and passes first off samples and maintains quality of product across all areas of aluminium fabrication 
workshop; 

• Works from basic production drawings, prints or plans; 

• Operates, sets up and adjusts all production machinery in a plant including production process welding to the 
extent of training; 

• Can perform a range of engineering maintenance functions including: 
- Removing equipment fastenings including use of destructive cutting equipment. 
- Lubrication of production equipment. 
- Running adjustments to production equipment. 

• Operate all lifting equipment; 

• Basic production scheduling and materials handling within the scope of the production process or directly 
related functions within raw materials/finished goods locations in conjunction with technicians; 

• Understands computer techniques as they relate to production process operation; 

• High level of stores and inventory responsibility beyond the requirements of an employee at C 11; 

• Assists in the provision of on-the-job training in conjunction with tradespersons and trainers; 

• Has a sound knowledge of the employer’s operations as it relates to the production process; 

• Can select, prepare and assemble all products in the workshop. 
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(33) Appendix 4, Architectural Aluminium Fabrication Classification - Clause 3 Wages:  Delete Clause 3. Wages and 
insert in lieu thereof the following: 

3 . - WAGES 
Rates of pay for each classification level shall be that specified for corresponding wage level specified in Clause 4.8 - Wages and 
Supplementary Payments of this Award. 

 
 

2022 WAIRC 00023 
RADIO AND TELEVISION EMPLOYEES' AWARD 
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ALBANY TV SERVICES AND OTHERS 
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Result Award varied 
Representation 
Applicant Ms B Ward 
Respondents No appearance 
 

Order 
WHEREAS this is an application filed by the Electrical Trades Union WA on 15 November 2021 to vary the Radio and Television 
Employees' Award (Award) pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS the grounds for the application are to update the allowances contained in the Award by the respective percentage 
increases determined by the State Wage Case decisions 2016 to 2021 and CPI as follows: 

(a) The allowances contained in clauses 29(2) Leading Hand Allowance and 29(5) Tool Allowance by the increases 
effected by the State Wage Case decisions 2016 to 2021 in accordance with Principle 6.4 of the Statement of 
Principles. These allowances were last varied on 5 November 2015 ([2015] WAIRC 01002; 
(2015) 95 WAIG 1844); 

(b) The meal allowance in clause 9 Overtime by the relevant CPI increases from June 2015 to June 2021. These 
allowances were last varied on 5 November 2015 ([2015] WAIRC 01002; (2015) 95 WAIG 1844); 

(c) The travel allowances and car allowances in clauses 13 and 14 by the relevant CPI increases from March 2014 
to June 2021. These allowances were last varied on 9 December 2014 ([2014] WAIRC 01342; 
(2014) 94 WAIG 1896); 

AND WHEREAS Principle 6.1 of the Statement of Principles made in the 2021 State Wage Case states “Existing allowances which 
constitute a reimbursement of expenses incurred may be adjusted from time to time where appropriate to reflect the relevant change 
in the level of those expenses.”; 
AND WHEREAS Principle 6.3 of the Statement of Principles made in the 2021 State Wage Case states that “Allowances which 
relate to work or conditions which have not changed and service increments may be adjusted as a result of the State Wage order, or, 
if an award contains another method for adjusting such allowances, in accordance with that other method.”; 
AND WHEREAS the proposed amendments are set out in Schedule B to the application. The methodology applied is set out in 
Schedule C to the application; 
AND WHEREAS the ETU is the only named party to the Award; 
AND WHEREAS there are 10 respondents listed in the First Schedule to the Award, of whom those who are currently in existence 
have been duly served with notice of the application and none have responded to the notice given to them of this application. The 
variations are therefore unopposed; 
AND BEING satisfied that: 

(a) The amendments proposed do not affect any substantive change to the scope of the Award or its area of 
operation; 
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(b) The application is not made within a term specified in the Award; and 
(c) The requirements for varying the Award are met; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
1. THAT the Radio and Television Employees' Award be varied in accordance with the attached Schedule and that 

the variations in the attached Schedule shall have effect from the beginning of the first pay period commencing 
on or after 1 January 2022. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Clause 9. - Overtime: Delete paragraph (f) of subclause (3) of this Clause and insert in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $14.50 or a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required they shall be supplied with each such meal 
by the employer or be paid $9.80 for each meal so required. 

2. Clause 13. - Car Allowances: Delete subclause (3) of this Clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE  
ON EMPLOYER'S BUSINESS  

 
MOTOR CAR 

Area and Details  Engine Displacement 
(in Cubic Centimetres) 

 Over 2600cc Over 1600cc - 2600cc 1600cc & Under 
Rate per Kilometre (Cents)    
Metropolitan Area  88.2 78.8 68.6 
South West Land Division  90.2 80.7 70.1 
North of 23.5° South Latitude  99.0 88.8 77.5 
Rest of the State  93.0 83.4 72.8 
Motor Cycle (In All Areas)  30.2 cents per kilometre 

3. Clause 14. - Distant Work: Delete subclause (4) of this Clause and insert in lieu thereof the following: 
(4) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 

job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $16.50 per day 
provided that where the time actually spent in travelling either to or from the job exceeds twenty minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

4. Clause 29. - Wages: 
A. Delete subclause (2) of this Clause and insert in lieu thereof: 
(2) Leading Hands: 

In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid: 
  $ 
(a) If placed in charge of not less than three and not more than ten other employees  35.40 
(b)  If placed in charge of more than ten and not more than twenty other employees 53.90 
(c)  If placed in charge of more than twenty other employees  69.70 

B. Delete subclause (5) of this Clause and insert in lieu thereof: 
(5) (a) Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools 

ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of their work as 
a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance of:- 
(i) $19.40 per week to such Serviceperson, Installer or Assembler; or 
(ii) In the case of an apprentice a percentage of $19.40 being the percentage which appears against their 

year of apprenticeship in subclause (3) of this Clause, for the purpose of such Serviceperson, Installer, 
Assembler or apprentice supplying and maintaining tools ordinarily required in the performance of 
their work as a Serviceperson, Installer, Assembler or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost through their 
negligence. 
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INDUSTRIAL MAGISTRATE—Claims before— 

2022 WAIRC 00016 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

CITATION : 2022 WAIRC 00016 
CORAM : INDUSTRIAL MAGISTRATE E. O'DONNELL 
HEARD : WEDNESDAY, 3 NOVEMBER 2021 
DELIVERED : WEDNESDAY, 19 JANUARY 2022 
FILE NO. : M 51 OF 2021 
BETWEEN : ALAN MAHON 

CLAIMANT 
AND 
B. K ELSEGOOD & D.S ELSEGOOD & D.K ELSEGOOD & ELSEGOOD HOLDINGS 
PTY LTD & S.M ELSEGOOD & FALCONCREST HOLDINGS PTY LTD 

RESPONDENT 
 

CatchWords : INDUSTRIAL LAW – Claim for severance pay – Interpretation of redundancy clause in 
award – Whether, to avoid liability to pay severance pay, sufficient for employer to say it 
‘wished’ for someone to carry out employee’s duties 

Legislation : Industrial Relations Act 1979 (WA) 
Taxation Administration Act 1953 (Cth) 
Magistrates Court (Civil Proceedings) Act 2004 (WA) 

Instruments : General Order [2005] WAIRC 01715 
Case(s) referred 
to in reasons: : Quality Bakers of Australia v Goulding (1995) 60 IR 327 

Sealanes (1985) Pty Ltd v John Francis Foley and John Anthony Buktenica [2006] 
WAIRC 04110 
Jones v Department of Energy and Minerals (1995) 60 IR 304 
Bampton v Viterra Limited [2015] SASCFC 87 
Short v FW Hercus Pty Limited (1993) 40 FCR 511 
R v Industrial Commission of South Australia; Ex parte Adelaide Milk Supply Co-
operative Ltd (1977) 16 SASR 6 
Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27 
Fedec v The Minister for Corrective Services [2017] WAIRC 00828 
City of Wanneroo v Australian Municipal, Administrative, Clerical and Services Union 
[2006] FCA 813 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and 
Allied Services Union of Australia v Excelior Pty Ltd [2013] FCA 638 

Result : Claim is proven 
Representation: 
Claimant : Mr P. Mullally (agent) from Workclaims Australia 
Respondent : Mr G. McCorry (agent) 
 

REASONS FOR DECISION 
1 The Claimant, Alan Mahon (Mr Mahon) was employed by the Respondent as Chief Executive Officer (CEO) of Combined 

Metal Industries (CMI), the Respondent’s steel product manufacturing business. 
2 Mr Mahon commenced in the role of CEO at CMI on 1 June 2015. 
3 On 23 March 2020, the Respondent terminated Mr Mahon’s employment with CMI. 
4 Mr Mahon’s claim, brought pursuant to s 83(1) of the Industrial Relations Act 1979 (WA), alleges a contravention of cl 4.4 of 

the General Order [2005] WAIRC 01715 (the Instrument), read in conjunction with cl 4.1 of the Instrument. 
5 Specifically, the claim is for payment of the sum of $38,461.54 in severance pay, on the basis that the termination of 

Mr Mahon’s employment was due to redundancy. 
6 The Respondent accepts that Mr Mahon was employed as CEO from 1 June 2015, and that it terminated his employment on 

23 March 2020, but maintains that it had no obligation to pay a severance payment because the termination was not due to 
redundancy. 

7 The Respondent accepts that if I find in favour of the Claimant, the quantum of his claim is the correct amount payable. 
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8 This claim came on for trial before me on 3 November 2021. 
9 At trial, Mr Mahon relied upon his statement dated 28 September 2021 as his evidence in chief. He was subject to brief cross-

examination. 
10 No additional evidence was called or tendered on behalf of the Claimant. 
11 For the Respondent, Mr Darren Elsegood (Mr Elsegood), who is a managing partner of the Respondent, relied upon his 

statement dated 4 October 2021 as his evidence in chief, and he too was subject to brief cross-examination. 
12 No additional evidence was called or tendered on behalf of the Respondent. 
13 The parties agreed that I should disregard the statement of Mr Lloyd Douglas (Mr Douglas), which had been filed on behalf of 

the Respondent, and I do so. 
The Evidence 
14 There is little to no dispute as to the events that led to the termination of Mr Mahon’s employment with CMI. 
15 Based on the statements which were tendered in evidence and the cross-examination of the witnesses, I make the following 

findings on the balance of probabilities. 
16 In March 2020, CMI was in a difficult financial position. 
17 On the morning of 23 March 2020, Mr Douglas and Mr Elsegood had a meeting with Mr Mahon in Mr Mahon’s office. 
18 Prior to their arrival, Mr Douglas and Mr Elsegood had given Mr Mahon no notice of the meeting. 
19 During this meeting, Mr Douglas asked why Mr Mahon had not responded to Mr Elsegood’s request for him to accept a 

reduction in pay. Mr Mahon expressed surprise at this, as he had not received any request from Mr Elsegood to accept a 
reduction in pay. 

20 Although, there was some discrepancy in the evidence on the issue of Mr Mahon being retained conditional upon a reduction 
in pay, I accept that at the meeting, Mr Douglas and Mr Elsegood put to Mr Mahon twice that he should accept a reduction in 
pay, but Mr Mahon rejected this proposal. 

21 Mr Douglas then said it would be better if Mr Mahon resigned. 
22 Mr Mahon said he did not wish to resign, but nor would he accept a reduction in pay. 
23 Mr Douglas and Mr Elsegood reiterated that as the business could no longer afford Mr Mahon’s remuneration, and as he would 

not accept a reduction in remuneration, his employment would be terminated. 
24 Later the same day, a termination letter was emailed to Mr Mahon. The letter confirmed that Mr Mahon’s employment had 

been terminated, effective 23 March 2020, and contained the following reasons for the termination: 
(a) The business was unable to afford Mr Mahon’s remuneration; and 
(b) He had refused to take a ‘lesser wage’. 

25 Mr Mahon left CMI the same day and no severance pay was paid to him. 
26 After Mr Mahon’s departure from the business, Mr Elsegood took over his duties, with some assistance from an outside 

consultancy. 
27 After Mr Mahon’s departure, there was no person in the business who held the title of CEO, until August 2021. 
The Instrument 
28 There is no dispute that the Instrument was applicable to the employment relationship between the parties. 
29 Clause 4.1 of the Instrument provides: 

4.1 Definition 
Business includes trade, process, business or occupation and includes part of any such business. 
Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 
employee has been doing done by anyone. 
Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 
‘transmitted’ has a corresponding meaning. 
Weeks’ pay means the ordinary time rate of pay for the employee concerned. Provided that such rate shall exclude: 

(a) overtime; 
(b) penalty rates; 
(c) disability allowances; 
(d) shift allowances; 
(e) special rates; 
(f) fares and travelling time allowances; 
(g) bonuses; and 
(h) any other ancillary payments of a like nature. 

30 Clause 4.4(a) of the Instrument provides that severance pay must be paid to an employee whose employment is terminated by 
reason of redundancy. 

31 At issue is whether the termination of the Claimant’s employment can be properly regarded as redundancy in the sense that, on 
23 March 2020 the Respondent had made a definite decision that it no longer wished the job the Claimant had been doing to be 
done by anyone. 
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32 The Respondent argues that because the components of Mr Mahon’s role as CEO continued to be performed after his departure 
from CMI, this demonstrates that it did wish the job Mr Mahon had been doing to be done, and that it was, therefore, not liable 
to give Mr Mahon severance pay. 

33 Further, the Respondent rejects any construction of cl 4.1 which goes beyond the natural meaning of the words of the clause. 
The Law 
34 There exists a large body of case law which deals with what constitutes a redundancy, where the term ‘redundancy’ is not 

defined in an award or contract. It is clear from the cases that redundancy can arise in a multitude of circumstances. 
35 For example, in Quality Bakers of Australia v Goulding1 Beazley J said: 

A redundancy will arise where an employer has labour in excess of the requirements of the business; where the employer 
no longer wishes to have a particular job performed; or where the employer wishes to amalgamate jobs: R v Industrial 
Commission of South Australia; Ex Parte Adelaide Milk Supply Co-Operative Ltd (1977) 44 SAIR 1202 per Bray CJ at 
1205; Gromark Packaging v FMWU (1992) 46 IR 98, per Franklyn J at 105. It is not necessary for the work to have 
disappeared altogether. As was said in Bunnetts’ Case [Bunnett v Henderson's Federal Spring Works Pty Ltd] (1989) 
AILR 356: 

Organisational restructuring may result in a position being abolished and the functions or some of them being 
given to another or split amongst others.2 

36 In Sealanes (1985) Pty Ltd v John Francis Foley and John Anthony Buktenica,3 the Full Bench of the Western Australian 
Industrial Relation Commission noted that: 

As stated by Beazley J in Quality Bakers …, it is not necessary for the work which an employee was doing to have 
disappeared. What is required for a redundancy is that the employer no longer wishes anybody to be engaged to fulfil the 
position previously occupied; meaning the functions, duties and responsibilities of that position.4 

37 Additionally, in Jones v Department of Energy and Minerals,5 Ryan J said: 
[I]t is within the employer’s prerogative to rearrange the organizational structure by breaking up the collection of 
functions, duties and responsibilities attached to a single position and distributing them among the holders of other 
positions, including newly-created positions. It is inappropriate now to attempt an exhaustive description of the methods 
by which a reorganization of that kind may be achieved. One illustration of it occurs when the duties of a single, full-time, 
employee are redistributed to several part-time employees. What is critical for the purpose of identifying a redundancy is 
whether the holder of the former position has, after the re-organization, any duties left to discharge. If there is no longer 
any function or duty to be performed by that person, his or her position becomes redundant in the sense in which the word 
was used in the Adelaide Milk Co-operative case.6 

38 The question arises whether the general principles distilled from the cases mentioned above are directly applicable to a case 
(such as the case between the parties) in which ‘redundancy’ is defined, or whether a particular approach to construction of a 
defined term leads to a different conclusion. 

39 To determine the answer to that question I have had regard to the case of Bampton v Viterra Limited7 (Bampton), in which the 
Full Court of the Supreme Court of South Australia considered the question of redundancy in the context of a redundancy 
policy clause that was in very similar terms to cl 4.1 of the Instrument. In doing so, I take careful note of Blue J’s observation 
in that case that: 

The construction of a contractual or statutory provision involves consideration of the text, context, evident purpose and 
fairness of the provision. Caution is required in having regard to the construction of the word ‘redundant’ in other cases 
addressing other agreements in other circumstances because the text, context and evident purpose will never be identical. 
Nevertheless, there is utility in having regard to authorities addressing the meaning of the word redundant when there is 
sufficient similarity with the text, context and evident purpose.8 (footnotes omitted) 

40 In Bampton, the relevant clause in the policy, which was accepted to form a term of the claimant’s employment contract, 
provided as follows: 

An Employee’s position is redundant where the Company has made a definite decision that it no longer requires the job 
an Employee has been doing, be done by anyone (and this is not due to the ordinary and customary turnover of labour) 
and that decision leads to termination of the Employee’s employment. 

41 In my view, there is sufficient similarity between the text, context and evident purpose of that clause and the one under 
consideration in the case before me, such that it is both useful and appropriate for me to have regard to the discussion in 
Bampton. 

42 It will be noted that Viterra Limited’s clause referred both to ‘an Employee’s position’ and to ‘the job an Employee has been 
doing’. In its submissions to the Court, Viterra Limited sought to ascribe different meanings to ‘position’ and ‘job’, thus: 

… Viterra contended that an ‘employee’s position’ is the totality of the service by that employee but that ‘the job an 
employee has been doing’ is any one or more of the particular duties which comprise that service.9 

43 Rejecting Viterra Limited’s construction of the clause, Kourakis CJ observed: 
On Viterra’s construction [of the redundancy clause] the termination of a long serving senior executive after devolving 
his or her responsibilities to several junior employees is not a redundancy because the ‘job’ is still being performed by 
others. That construction eviscerates the manifest purpose of Viterra’s redundancy provision. It is to be observed in this 
respect that in its second decision in the Termination, Change and Redundancy Case the Australian Conciliation and 
Arbitration Commission did not exclude reclassifications from the scope of redundancy provisions. A construction which 
attempts to salvage some work for it to do depending on the extent to which the devolved duties approximate the 
dismissed employee’s former position gives the clause an arbitrary and uncertain operation.10 (footnotes omitted) 
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44 The Instrument in the case before me refers only to an employee’s ‘job’, and not ‘position’; in that sense it is different from the 
clause under consideration in Bampton. However, in light of Kourakis CJ’s rejection of Viterra Limited’s attempt to 
distinguish the two terms, I consider that his Honour’s construction of that clause is equally applicable to the definition of 
‘redundancy’ found in cl 4.1 of the Instrument. 

45 Blue J, with whom Vanstone J agreed, outlined the historical origin of the text in Viterra Limited’s redundancy policy.11 One 
of the cases referred to in that outline is the case of Short v FW Hercus Pty Limited12 (FW Hercus), in which the Full Court of 
the Federal Court of Australia considered the redundancy provisions of the Metal Industry Award 1984. In circumstances that 
echo the factual scenario of the case before me: 

Mr Short was one of two employees who performed drafting work together with Mr Hercus. Mr Short was dismissed by 
the company due to a downturn in trade. Drafting work thereafter was performed by the remaining draftsman and 
Mr Hercus. Mr Short claimed severance pay under the award. The company denied entitlement on the ground that it did 
not ‘wish’ Mr Short’s job no longer to be done and this was forced on it by external economic circumstances. The Full 
Court rejected the company’s argument. Burchett J (with whom Drummond J agreed) said: 

The clause… is concerned with the fact of the change brought about by the making of a decision in circumstances 
unrelated to the ordinary and customary turnover of labour. The wide spectrum of technological and economic 
reasons for the decision is restricted only by the exclusion referring to the ordinary and customary turnover of 
labour.… The clause simply postulates the cessation of the employers wish to have the particular job done by 
anyone. That may be because some delightful alternative has enticed the employer; because the job has just come 
to an end; because of the employer’s insolvency; or for any one of a number of other reasons.  
… 
The starting point may be taken to be the decision of the Full Court of the Supreme Court of South Australia in R 
v The Industrial Commission of South Australia; Ex Parte Adelaide Milk Supply Co-Operative Ltd and Others… 
Here the expression containing the words no longer wishes was first composed. In its original setting, it is plain 
that it was not meant to convey the limitation for which the respondent contends. On the contrary, it was meant to 
capture the full breadth of the concept elaborated by Bright J referred to in the passage quoted by Mitchell J.13 
(emphasis added) 

46 In R v Industrial Commission of South Australia; Ex parte Adelaide Milk Supply Co-operative Ltd,14 Bray CJ drew a 
distinction between the redundancy of a position and dismissal arising out of a position being made redundant. His Honour 
said: 

[T]he concept of redundancy in the context we are discussing seems to be simply this, that a job becomes redundant when 
the employer no longer desires to have it performed by anyone. A dismissal for redundancy seems to be a dismissal, not 
on account of any personal act or default of the employee dismissed or any consideration peculiar to him, but because the 
employer no longer wishes the job the employee has been doing to be done by anyone.15 

Application Of The Law To The Facts 
47 As to the following points I do not understand the Respondent to make any argument to the contrary, but for clarity I state: 

(a) Mr Mahon’s employment was not terminated due to serious misconduct or ‘on account of any personal act or 
default … or any consideration peculiar to him’. 

(b) The Respondent terminated Mr Mahon’s employment because it could no longer afford his remuneration. 
(c) Although the Respondent offered to retain Mr Mahon as CEO on a lower salary, and although Mr Elsegood and Mr 

Douglas were somewhat surprised when he rejected that offer, there was no obligation upon Mr Mahon to accept 
that lower salary. That was so, even though he had accepted lower remuneration for a period of approximately nine 
months in 2016 - 2017. 

48 The fact that the Respondent was willing to pay Mr Mahon a lower salary in order to retain him as CEO does not mean that the 
subsequent (and swift) termination of his employment, when he declined to accept lower remuneration, was not due to 
redundancy. 

49 In circumstances very similar to those that befell the respondent employer in the case of FW Hercus, the Respondent was 
constrained by ‘external economic circumstances’ to terminate the employment of their CEO, Mr Mahon. As FW Hercus did 
when putting its case, the Respondent argues that the termination of Mr Mahon’s employment did not constitute redundancy as 
that term is defined by the Instrument, because in fact it did ‘wish’ the job Mr Mahon had been doing to continue to be done. 
But, as pointed out in FW Hercus, ‘The [redundancy] clause does not say that the employer must be happy about his decision; 
only that he must have made it’. 

50 Further, the cases establish that, after an employee’s employment has been terminated, parsing the employee’s job into its 
component parts and demonstrating that those tasks are still being carried out by others within the employer’s business is not 
sufficient to avoid an obligation to pay severance pay. Rather, what matters is whether there are any duties left for the 
employee to perform. 

51 At paragraph six of their submissions, the Respondent seeks to distinguish this case from others in which successful 
redundancy claims have been made, where the tasks previously performed by the Claimant employee have been taken over by 
several employees. The Respondent points out that in this case, Mr Mahon’s duties and tasks were taken over only by 
Mr Elsegood, with some assistance from a consultant. 

52 As to that submission, I return to the observations of Ryan J in Jones v Department of Energy and Minerals,16 in which his 
Honour made it clear that there was no exhaustive description of the methods by which a reorganisation might be achieved. His 
Honour said that one illustration of it occurs ‘when the duties of a single, full-time, employee are redistributed to several part-
time employees’; but that, in any event, ‘[i]f there is no longer any function or duty to be performed by that person, his or her 
position becomes redundant in the sense in which the word was used in the Adelaide Milk Co-operative case’.17 
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53 There is no evidence that in March 2020 the Respondent was implementing a carefully planned overhaul or restructure of CMI. 
Nonetheless, the difficult financial position in which it found itself at that time led to a reorganisation of sorts, and specifically 
to the termination of Mr Mahon’s employment when he declined to accept a reduction in pay. 

54 Aside from the meeting attended by Mr Elsegood, Mr Douglas and Mr Mahon on 23 March 2020, there was no attempt to find 
any solution to the predicament. As Mr Elsegood accepted during cross examination at trial, there had been no prior discussion 
with Mr Mahon about termination of his employment, and yet, the Respondent had clearly taken a view that either Mr Mahon 
had to accept a reduction in salary, or his employment would be terminated. 

55 I accept Mr Mahon’s evidence that at the meeting, he requested Mr Elsegood repeatedly for a proposal about salary in writing, 
but this was never forthcoming. I also accept his evidence that it was not evident at the meeting that the Respondent wanted to 
keep him employed. 

56 Further, on the basis of the materials and the evidence of Mr Elsegood at trial, I find that the Respondent did not even attempt 
to put any proposal around salary in writing to Mr Mahon. In my view, even if Mr Mahon had not asked for this to be done, it 
should have been. 

57 All of this leads me to draw an irresistible inference that as at 23 March 2020 there was no longer any function or duty to be 
performed by Mr Mahon, and the Respondent had decided that it no longer wished the job Mr Mahon had been doing to be 
done by anyone. This is further supported by the fact that no person then held the position of CEO until August 2021. 

58 As an aside, in my view there must be some doubt as to whether the Respondent properly complied with cl 4.2 of the 
Instrument, which concerns consultation before terminations. However, the claim is not brought on that basis, and I make no 
specific finding with respect to that matter. 

59 On careful consideration of the facts of this case, and by reference to the cases on interpretation of redundancy clauses almost 
identical to that under consideration here, I conclude that the termination of Mr Mahon’s employment was by reason of 
redundancy as that term is defined in the Instrument. 

Findings 
60 The Respondent failed to comply with cl 4.4 of the Instrument. 
61 The Respondent is liable to pay severance pay to the Claimant. 
Orders 
62 Subject to any liability to the Commissioner of Taxation under the Taxation Administration Act 1953 (Cth), the Respondent 

shall pay to Mr Mahon $38,461.54 in severance pay pursuant to cl 4.1 and cl 4.4 of the Instrument, within 30 days of the date 
of this order. 

63 I will hear further submissions from the parties in respect to the claim for interest and the claim for a penalty. 
E. O’DONNELL 
INDUSTRIAL MAGISTRATE 
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Schedule I – Jurisdiction of the Western Australian Industrial Magistrates Court 
[1] The Western Australian Industrial Magistrates Court (IMC) has the jurisdiction conferred by the Industrial Relations Act 

1979 (WA) (IR Act) and other legislation. Section 83 and s 83A of the IR Act confer jurisdiction on the Court to make 
orders for the enforcement of a provision of an industrial agreement where a person has contravened or failed to comply 
with the agreement. If the contravention or failure to comply is proved, the IMC may issue a caution or impose a penalty 
and make any other order, including an interim order, necessary for the purpose of preventing any further contravention. 
The IMC must order the payment of any unpaid entitlements due under an industrial agreement. 

[2] The powers, practice and procedure of the IMC are the same as in a case under the Magistrates Court (Civil Proceedings) 
Act 2004 (WA). The onus of proving a claim is on the claimant and the standard of proof required to discharge this onus 
is proof ‘on the balance of probabilities’. The IMC is not bound by the rules of evidence and may inform itself on any 
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matter and in any manner as it thinks fit. In Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27 [40] - [47], 
Commissioner Sleight examined a similarly worded provision regulating cases in the State Administrative Tribunal of 
Western Australia, noting: 

[T]he rules of evidence are [not] to be ignored … After all, they represent the attempt made, through many 
generations, to evolve a method of enquiry best calculated to prevent error and elicit truth … 
The more flexible procedure provided for does not justify decisions made without a basis in evidence having 
probative force. 

Schedule II – Relevant Principles of Construction 
[1] This case involves construing industrial agreements and statutes. Similar principles apply to both. The relevant principles 

to be applied when interpreting an industrial instrument are set out by the Full Bench of the Western Australian Industrial 
Relations Commission in Fedec v The Minister for Corrective Services [2017] WAIRC 00828 [21] - [23]. In summary 
(omitting citations), the Full Bench stated: 

(a) ‘The general principles that apply to the construction of contracts and other instruments also apply to the 
construction of an industrial agreement’; 

(b) ‘[T]he primary duty of the court in construing an instrument is to endeavour to discover the intention of the 
parties as embodied in the words they have used in the instrument. [I]t is the objectively ascertained 
intention of the parties, as it is expressed in the instrument, that matters; not the parties' subjective 
intentions. The meaning of the terms of an instrument is to be determined by what a reasonable person 
would have understood the terms to mean’; 

(c) ‘[T]he objectively ascertained purpose and objective of the transaction that is the subject of a commercial 
instrument may be taken into account in construing that instrument. This may invite attention to the genesis 
of the transaction, its background and context. [T]he apparent purpose or object of the relevant transaction 
can be inferred from the express and implied terms of the instrument, and from any admissible evidence of 
surrounding circumstances’; 

(d) ‘[A]n instrument should be construed so as to avoid it making commercial nonsense or giving rise to 
commercial inconvenience. However, it must be borne in mind that business common sense may be a topic 
on which minds may differ’; 

(e) ‘[A]n instrument should be construed as a whole. A construction that makes the various parts of an 
instrument harmonious is preferable. If possible, each part of an instrument should be construed so as to 
have some operation’; and 

(f) ‘Industrial agreements are usually not drafted with careful attention to form by persons who are 
experienced in drafting documents that have legal effect’. 

The following is also relevant: 
(g) Ascertaining the intention of the parties begins with a consideration of the ordinary meaning of the words of 

the instrument. Ascertaining the ordinary meaning of the words requires attention to the context and purpose 
of the clause being construed: City of Wanneroo v Australian Municipal, Administrative, Clerical and 
Services Union [2006] FCA 813 [53] - [57] (French J) (City of Wanneroo). 

(h) Context may appear from the text of the instrument taken as a whole, its arrangement and the place of the 
provision under construction. The context includes the history of the instrument and the legal background 
against which the instrument was made and in which it was to operate: City of Wanneroo [53] - [57] 
(French J); Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied 
Services Union of Australia v Excelior Pty Ltd [2013] FCA 638 [28] - [30] (Katzmann J). 
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Reasons for Decision 
THE COMMISSION: 
Background 
1 The appellant was engaged as a prison officer under s 13 of the Prisons Act 1981 (WA).  At the time of the events relevant to 

these proceedings, the appellant was based at Hakea Prison.  On 18 July 2020, whilst on duty, the appellant was the subject of 
a targeted drug test. The targeted drug test was authorised in accordance with the Prisons (Officers Drug and Alcohol Testing) 
Regulations 2016 (WA).  A urine sample, obtained from the appellant, returned a presumptive positive result for 
methamphetamine and amphetamine. 

2 In accordance with the procedures specified in the Regulations, the appellant was provided an opportunity to explain the 
presumptive positive test result.  In his interview with officers of the respondent, the appellant denied that he deliberately 
ingested methamphetamine or amphetamine. He did admit to being in the presence of a person who he suspected had been 
smoking methamphetamine, about three days prior to the drug test.  The appellant also indicated during the interview that he 
thought that many prison officers associated with regular drug users. 

3 The appellant’s urine sample was the subject of laboratory testing. In a toxicology report prepared by Safework Laboratories 
dated 21 July 2020 (see pp 27-32 respondent’s Bundle of Documents) the test result was confirmed as consistent with the 
ingestion of a standard dose of methamphetamine.  It was estimated that the appellant’s oral ingestion of methamphetamine 
occurred between 24 and 48 hours prior to the specimen being collected.  Furthermore, the toxicology report concluded that the 
test result was not consistent with environmental or passive exposure to methamphetamine, nor with medications the appellant 
said he was taking at the time.  The toxicology report indicated that the level of impairment of executive function of the 
appellant, given the level of methamphetamine detected, would be significant.  Additionally, the report also concluded that the 
amphetamine/methamphetamine ratio in the test sample result for the appellant, being approximately 23.7%, was consistent 
with oral methamphetamine use. 

4 As a result of the toxicology report and the interview with the appellant, the respondent commenced loss of confidence 
proceedings in accordance with s 102(1) of the Prisons Act.  After considering the appellant’s written response to the Notice of 
Loss of Confidence, the appellant was removed as a prison officer effective on 18 November 2020.  The appellant now appeals 
against his removal under s 106 of the Prisons Act. 

Reasons for removal 
5 The reasons for the appellant’s removal as a prison officer on the grounds of loss of confidence were set out in the 

respondent’s Decision Notice dated 16 November 2020.  The grounds for removal were as follows: 
(a) Ground 1 - There is significant inconsistency between your explanation of why you tested positive to 

amphetamine and methamphetamine and the opinion expressed in the toxicology report.  The differences relate 
particularly to the timeframe you have provided for ingestion of the drugs and the environmental explanation 
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you have offered for your ingestion of the drugs.  Your explanations lack credibility and cause me to form a 
suspicion that you are using illicit drugs yourself. 

(b) Ground 2 - There is significant inconsistency between your explanation of why you tested positive to 
amphetamine and methamphetamine and the opinion expressed in the toxicology report.  The differences relate 
particularly to the timeframe you have provided for ingestion of the drugs and the environmental explanation 
you have offered for your ingestion of the drugs.  Your explanations lack credibility and cause me to form the 
view that you have been dishonest in explaining the results of your drug test. 

(c) Ground 3 - You admit to socialising with associates outside the workplace who you believe are in possession 
of and use illicit drugs, including both the woman who was present in the room who you believe was smoking 
methamphetamine and, as I read your answer in the interview, you knew that your ex-partner used or uses 
methamphetamine as her 'drug of choice'. 

(d) Ground 4 - As a prison officer, you demonstrate a highly dismissive attitude towards your associations with 
drug users, saying "there's probably a lot of prison officers in here who know people who are using 
[methamphetamine]".  This causes me to suspect that you are actively engaged in a lifestyle that is inextricably 
linked to illegal drug possession and use. 

The appeal 
6 The notice of appeal as filed contained no grounds of appeal.  Rather, attached were various documents, including a copy of 

the respondent’s Decision Notice in relation to the loss of confidence process, confirming the appellant’s removal, which was 
dated 16 November 2020. Following directions from the Commission, the appellant filed a document described as ‘Amended 
Grounds of Appeal’.  In it, the appellant set out various bases as to why he contended that his removal as a prison officer was 
unfair and harsh. 

7 The appellant contended that his removal was unfair because the drug testing undertaken by the respondent was performed 
incorrectly and with less scrutiny in comparison to drug testing conducted on a prisoner within a prison. 

8 Secondly, the appellant maintained that his removal was harsh, on the grounds of the incorrect testing procedure.  Furthermore, 
the appellant contended that the respondent erroneously made assumptions about his lifestyle and that his name has been 
‘slandered’ throughout the prison staff.  The appellant contended that he was not dishonest in explaining the results of his 
positive drug test result.  Additionally, the appellant contended that he never stated that he socialised with persons using drugs.  
Rather, his comment was to the effect that drug usage is so common it is difficult to not be around people who do so at some 
point.  The appellant also asserted that the respondent had no right to tell a prison officer what they may do in their private time 
and made various assertions that other prison officers consume illicit drugs. 

9 The appellant also denied that he engaged in a lifestyle linked to illicit drug possession and usage, and the respondent has made 
assumptions about his lifestyle and behaviour, as a part of its decision to remove him.  Finally, the appellant referred to the 
impact of his removal on himself and his family, due to his loss of income and the need to find other employment. The 
appellant contended that this added to the unfairness of his removal. 

10 In this appeal, which is the first appeal of this kind under s 106 of the Prisons Act, two preliminary issues arise.  The first issue 
is the proper name of the respondent.  The second issue is the approach that the Commission should take to determining the 
appeal.  We turn to the first issue now. 

Proper name of the respondent 
11 The named respondent is the ‘Department of Justice’. At the outset of the proceedings, the Commission considered the name 

should be corrected to ‘the Director-General, Department of Justice’.  The reasons for this now follow. 
12 A prison officer such as the appellant, is appointed by the responsible Minister under s 13(1) of the Prisons Act.  Division 3 of 

Part X of the Prisons Act deals with the removal of prison officers due to a loss of confidence.  By s 100(1)(a) to (c), the terms 
of Subdivision 2 are set out.  It applies in circumstances where the Chief Executive Officer of the respondent does not have 
confidence in a prison officer’s suitability to continue as a prison officer.  The subdivision extends to circumstances where the 
Chief Executive Officer decides not to take or continue to take disciplinary action under the Public Sector Management Act 
1994 (WA) against a prison officer and takes removal action instead.  However, in the case of a prison officer such as the 
appellant, engaged under s 13(1), the consent of the responsible Minister must be obtained to take removal action. 

13 Under s 101(1), in the event that the Chief Executive Officer loses confidence in a prison officer, the Chief Executive Officer 
may take removal action.  As noted immediately above, in the case of a prison officer engaged under s 13(1) of the Prisons 
Act, the power of the Chief Executive Officer is to recommend to the responsible Minister that the prison officer be removed.  
Under s 102, a notice of loss of confidence may be given by the Chief Executive Officer to a prison officer, which sets out the 
grounds of the Chief Executive Officer’s loss of confidence.  The prison officer may make a written submission in response to 
the Chief Executive Officer, following which the Chief Executive Officer is required to decide whether or not to take removal 
action.  Notably too, under ss 104(1) and (2) of the Prisons Act, the Chief Executive Officer may withdraw the removal action 
or revoke the removal. 

14 Under s 106(1), a prison officer may lodge an appeal to the Commission against the removal decision on the ground that the 
decision was harsh, oppressive, or unfair.  The ‘removal decision’ is, by s 99, the decision of the Chief Executive Officer to 
take removal action.  The notice of appeal is to be directed to the Chief Executive Officer under s 106(2).  Importantly, and 
arguably conclusively, under s 106(5), it is provided that the only parties to the appeal are the prison officer and the Chief 
Executive Officer.  Aside from the receival of, and acting on, a recommendation to remove a prison officer, the Minister plays 
no part in the removal process established under Division 3 of Part X of the Prisons Act.  The Chief Executive Officer takes all 
of the steps that may be taken under these provisions in his own capacity, and not as a representative or delegate of the 
Minister. 
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15 Having regard to the preceding provisions of the Prisons Act, we conclude that the appropriate respondent for the purposes of 
appeals of the present kind is the ‘Chief Executive Officer’ as defined in s 3(1) of the Prisons Act, being the Chief Executive 
Officer of the Department of the Government principally assisting the Minister with the administration of the Prisons Act, that 
being the Department of Justice.  In this case, the office undertaking these responsibilities is the Director-General. 
Accordingly, the proper named respondent is the ‘Director-General, Department of Justice’. 

Approach to the disposition of the appeal 
16 The second preliminary issue arising is the approach that the Commission should take in determining appeals from loss of 

confidence removals under the Prisons Act.  As set out in the respondent’s written outline of submissions, the loss of 
confidence removal provisions in the Prisons Act were modelled on the loss of confidence and appeal provisions for police 
officers under the Police Act 1892 (WA).  In the Second Reading speech in Parliamentary debates in relation to the Custodial 
Legislation (Officers Discipline) Amendment Bill 2013, the then Minister for Corrective Services, in dealing with the loss of 
confidence process, said: 

The loss-of-confidence provisions in the bill mirror section 8 and part IIB of the Western Australian Police Act 1892.  
The introduction of these provisions will enable the Department of Corrective Services to assure the public that although 
its prison and custodial officers hold very special powers, these powers are matched by very special standards of integrity 
and accountability and the requirement to act in a way that is above reasonable suspicion and reproach.  The introduction 
of loss-of-confidence powers will enable the Commissioner of Corrective Services to use a fair and straightforward 
process to promptly remove those very few officers whose incompetence, criminality, corruption or lack of integrity is 
such that he has lost confidence in their suitability to remain in office. 
(Hansard 20 November 2013 pp 6294 - 6296) 

17 As noted above, the substantive amendments to the Prisons Act to introduce the loss of confidence and appeal provisions for 
prison officers are contained in Division 3 of Part X.  The provisions dealing with the removal of prison officers are very 
similar to those for the removal of police officers.  Likewise are the appeal provisions in Subdivision 3, setting out the right of 
appeal to the Commission, the proceedings on appeal, new evidence on an appeal and other matters. The provisions dealing 
with the decision of the Commission and remedies that may be granted on a finding of a harsh, oppressive, or unfair removal, 
are virtually the same as those under the Police Act. 

18 In his submissions, the respondent has outlined the relevant tests applied by the Commission in relation to loss of confidence 
and appeal provisions for police officers under the Police Act.  The overarching submission was that given the need for 
integrity, honesty, and competency required of prison officers under the comparable provisions of the Prisons Act, then the 
same approach should be adopted by the Commission in cases of the present kind, as is adopted in relation to police appeals.  It 
was also submitted that the Chief Executive Officer of the Department of Justice, as the respondent, is in the same position as 
is the Commissioner of Police. The Chief Executive Officer has a statutory responsibility to manage, control and ensure the 
security of prisons and the safe custody and welfare of prisoners. In order to perform these functions, the respondent submitted 
that he needs to ensure that prisons are staffed by prison officers whose integrity, honesty, competence, performance, and 
conduct can be relied upon, and in whom the community can maintain trust and confidence.  As with police officers, the 
respondent submitted that the standard of behaviour expected by the community for prison officers is also high. 

19 Prison officers exercise significant statutory powers, including the use of force in relation to prisoners under their care and 
control in a prison: Hawthorn v Minister for Corrective Services [2019] WAIRC 00302; (2019) 99 WAIG 1542.  In 
commenting on the nature of the responsibilities of prison officers, in Hawthorn, Kenner SC (as he then was) said at [105]: 

It goes without saying in my view, that as with police officers, prison officers are in a position of trust.  They are able to 
exercise substantial powers under the Prisons Act, including the use of force, in relation to prisoners under their 
supervision.  They do so in an environment largely away from public scrutiny.  Thus, the respondent, and the CEO under 
the Prisons Act, must be able to rely on the integrity and honesty of officers in the discharge of their duties.  The 
respondent must be able to have a high level of trust and confidence in an officer. 

20 In our view, given the nature of the work of prison officers in the community, and the responsibilities of the Chief Executive 
Officer under the Prisons Act, and the expectations of the community to require prison officers in this State to discharge their 
duties to a very high standard, it is only appropriate that the approach adopted by the Commission to appeals against removals 
of police officers under the Police Act, be adopted in proceedings of the present kind. 

21 Ultimately, the test is whether, having regard to the circumstances of a particular case, and in the overall context of whether a 
removal is harsh, oppressive or unfair, it was open to the Chief Executive Officer to lose confidence in a prison officer by 
reason of their integrity, honesty, competence, performance, or conduct: Lee v Western Australia Police Force [2021] 
WAIRC 00481; (2021) 101 WAIG 1294 at [37] - [40], citing and applying the decision of the Commission in Carlyon v 
Commissioner of Police [2004] WAIRC 11966; (2004) 85 WAIG 708.  Furthermore, we adopt and apply the approach taken 
to the application of the relevant statutory provisions in determining whether the removal of a police officer is harsh, 
oppressive, and unfair, in cases such as McGrath v Commissioner of Police [2005] WAIRC 01989; (2005) 85 WAIG 2006; 
Polizzi v Commissioner of Police [2014] WAIRC 00302; (2014) 94 WAIG 477; and Adib Abdennabi v The Commissioner of 
Police WA Police [2020] WAIRC 00859; (2020) 100 WAIG 1464. 

22 As has been stated by the Commission in appeals against the removal of police officers, despite a loss of confidence by the 
Commissioner of Police, the removal of an officer may still be unfair, applying the test of industrial fairness in Undercliffe 
Nursing Home v The Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous, WA 
Branch (1985) 65 WAIG 385.  Importantly however, as was emphasized in Carlyon at [182] to [188], the industrial principle 
of a ‘fair go all around’, must be applied in the context of the relevant statutory provisions, especially the special nature of (in 
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that case), the relationship between the Commissioner of Police and a police officer.  Likewise, in this case involving a prison 
officer, particular regard must be had to s 107(4)(b) of the Prisons Act. 

23 Accordingly, the above approach will be adopted in the determination of this appeal. 
Admission of new evidence 
24 In accordance with s 108 of the Prisons Act, the Commission granted the appellant and respondent leave to tender new 

evidence by consent.  The appellant’s new evidence was a letter dated 17 April 2020 from Mr Keith Woods, a clinical 
psychologist, of Base Psychology, to Superintendent Hedges at the Eastern Goldfields Regional Prison.  The second item of 
new evidence was a series of ‘screenshots’ in relation to drug test sampling procedures, taken from the internet.  For the 
respondent, the new evidence consisted of witness statements of Nigel Mark Squirres, a Senior Investigator at the respondent; 
a witness statement of Victoria Baylem, the Principal Drug and Alcohol Testing Officer at the respondent; and a witness 
statement of Catherine Bennett, a Senior Drug and Alcohol Testing Officer employed by the respondent. 

Consideration 
Drug testing procedure 
25 The procedure undertaken by the respondent in testing the appellant at Hakea Prison on 18 July 2020 was the subject of 

evidence by Ms Bennett and Mr Squirres. Ms Bennett has completed the Australian Quality Training Framework approved 
course in specimen collection for testing for drugs of abuse.  She is a designated approved sample collector under the 
Regulations. 

26 Ms Bennett said she attended at Hakea Prison in the company of Mr Squirres at a about 10.00 am on Saturday 18 July 2020.  
The purpose of the attendance at the prison was to conduct an authorised targeted drug test on the appellant.  Both she and 
Mr Squirres spoke to the appellant and informed him that he was required to provide a urine sample for drug testing purposes 
under the Regulations.  Ms Bennett said that the appellant agreed to the testing process and that he signed a form to this effect.  
A ‘SureStep Urine Cup’ was used by the appellant, from a sealed testing kit taken into the prison by Ms Bennett.  The cup 
remained sealed in its plastic bag and was placed on the table in the meeting room where the appellant was present. 

27 Mr Squirres said that prior to the test, he inspected the male toilet facilities where the appellant was to provide his sample.  He 
cleaned the toilet and used ‘toilet blue’ in the toilet water, so that the water in the toilet bowl could not be used to dilute the test 
sample.  Mr Squirres said that the appellant came into the meeting room and Ms Bennett explained the testing procedure.  
Mr Squirres then put on gloves and took the testing cup, still in its bag, to the toilet area with the appellant. 

28 The appellant did not wear gloves and Mr Squirres said there was not a requirement for him to do so.  The appellant washed 
his hands with soap and water.  Mr Squirres unwrapped the testing cup and gave it to the appellant.  The appellant entered the 
toilet in the view of Mr Squirres and gave a urine sample.  Once the sample had been given, the appellant returned the sample 
cup to Mr Squirres who accompanied the appellant back to the meeting room. 

29 Mr Squirres handed the sample cup to Ms Bennett, who said she saw it had a sample of urine in it.  She activated the cup by 
removing the sticker on the device and inserting a key into the cup, which releases a portion of the sample into a separate 
chamber.  Ms Bennett said this small chamber is separated from the main sample and there can be no contamination.  
Ms Bennett said that the sample test in the separate small chamber showed a presumptive positive test result for amphetamine 
and methamphetamine.  She said that she showed the appellant the result and took a photo of it. 

30 Once this was done, Ms Bennett then said she started the process to split the urine sample.  This involved the use of two test 
tube like ‘vacuettes’ and a straw like device.  First, Ms Bennett drew a sample from the main chamber of the cup into the first 
vacuette.  The second vacuette was also filled.  Chain of custody procedures were then completed.  Ms Bennett said all of the 
above steps were done in accordance with the relevant Australian Standard, that being AS/NZS403:2008 Procedures for 
specimen collection and the detection and quantitation of drugs of abuse in urine.  The appellant witnessed Ms Bennett taking 
these steps and signed the relevant documents in relation to sample collection procedures and the chain of custody. 

31 Ms Baylem explained the usual procedure for administering a random drug test of prison officers. Prior to being employed by 
the respondent, Ms Baylem worked for the Western Australian Police in a similar capacity and she is familiar with relevant 
testing procedures.  Ms Baylem described the procedure to prepare the toilet for a test, as undertaken by Mr Squirres.  
Ms Baylem described the SureStep Urine Cup method of testing, and that whilst the prison officer must wash their hands, they 
are not required to wear gloves, which is consistent with the Australian Standard.  The testing officer does wear gloves. 

32 Ms Baylem then outlined the process for the initial test, followed by the splitting of the sample.  Once the relevant forms are 
signed, the samples and the completed forms are then placed in a biohazard bag.  Whilst Ms Baylem said she had no 
experience in conducting drug tests on prisoners, she understood that there may be some differences in procedure. 

33 The appellant contended that the drug testing performed on him at Hakea Prison differed to the procedures used for tests on 
prisoners.  For prisoners, this involves the person being tested wearing gloves and urinating into a cup.  Urine is then poured 
into a test which is then activated.  A further sample is then obtained from the cup and is sealed and sent to the laboratory for 
testing.  The original test sample is then frozen.  As noted above, the new evidence document relied upon by the appellant, 
tendered as exhibit A2, is seemingly an extract from a document on the internet from an organisation called ‘Progressive 
Diagnostics’.  In part, the appellant relied upon this to suggest that the urine specimen should be split into a ‘test specimen’ and 
a ‘referee specimen’.  Both are sealed in the presence of the donor.  One specimen can be made available for independent 
laboratory testing if required. 

34 We are not, to any extent, persuaded that the testing procedures undertaken by the respondent were unfair or non-compliant 
with the Australian Standard. The Australian Standard sets out procedures for the collection of urine samples, on site screening 
and the handing and dispatch of specimens for laboratory testing. 
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35 Contrary to the appellant’s contentions, there is nothing in the Australian Standard to require the donor to wear gloves.  
Handwashing is required which occurred in this case.  Secondly, there is no real difference between the SureStep Urine Cup 
process involving initial testing in a separate chamber, followed by the splitting of the sample into two vacuettes, which are 
then sealed and sent for testing and the process outlined by the appellant for testing prisoners.  In any event, the SureStep Urine 
Cup procedure is plainly compliant with the Australian Standard.  Appropriate chain of custody procedure was followed in this 
case, all in the presence of the appellant.  The appellant signed the relevant specimen collection and chain of custody 
documents. These documents contained a declaration that the specimens accompanying the documents were his own and that 
those sent for further testing were sealed in his presence and the information contained on the chain of custody form was 
correct. 

36 We therefore consider it was entirely reasonable for the respondent to rely upon the testing procedure and the test results in 
relation to the appellant’s urine drug test at Hakea Prison, as it did in this case.  The appellant has not established any flaw in 
the testing procedure such as to call into question the test results. 

Appellant’s associations and honesty 
37 The appellant complained that the respondent, in its decision as to its loss of confidence in him and his removal as a prison 

officer, made assumptions in relation to his lifestyle that were not reasonably open.  Furthermore, the appellant denied that he 
was dishonest when interviewed immediately after the drug test when responding to questions about his voluntary 
consumption of illegal drugs.  The appellant also maintained in this context, that the respondent did not have the right to tell 
prison officers what they could and could not do in their own time away from the workplace.  The appellant also maintained 
that his comments in the interview and in response to the Notice of Loss of Confidence, as to the prevalence of drugs in the 
community and that it was hard to not be around them at some time, were taken out of context and were unfairly used against 
him. 

38 In the interview with the appellant immediately following the sample test presumptive positive result on 18 July 2020, 
Ms Bennett was exercising her powers under reg 24 of the Regulations.  This deals with providing the appellant an opportunity 
to explain the positive drug test result.  When asked whether he had any explanation for the positive result for amphetamine 
and methamphetamine, the appellant said that he did not.  He could not dispute those drugs were in his system.  In response to 
a question from Ms Bennett as to whether he had knowingly ingested the drugs, the appellant told Ms Bennett and Mr Squirres, 
that he did not do so ‘on purpose’. 

39 The appellant mentioned in the interview that on the prior Wednesday, 15 July 2020, he had visited the house of his former 
girlfriend.  He went to a room where a woman was present who was ‘smoking a pipe’.  When asked what this meant, the 
appellant said he presumed from its appearance, it was ‘probably meth’ which was his former girlfriend’s ‘drug of choice’.  
The appellant said that he spent approximately 10 minutes in the room and did not take much notice of the woman.  The 
appellant also commented in the interview to the effect that it was hard not to run into someone on a regular basis using this 
substance, given the number of people in the community using it. 

40 As noted earlier in these reasons, the Safework Laboratories toxicology report prepared by Dr Tynan, dated 21 July 2020, 
noted a high level of amphetamine and methamphetamine in the test sample, ‘consistent with the ingestion of a standard 30mg 
dose of methamphetamine’.  Furthermore, such a result was inconsistent with external environmental contamination, as 
claimed by the appellant. Also, the ratio of the amphetamine to methamphetamine of approximately 23.7%, in the context of 
the methamphetamine concentration in the appellant’s urine sample, was said in the report to be consistent with the recent 
ingestion of drugs prior to the sample collection.  We note also that the report posited the view that given this ratio of 
amphetamine to methamphetamine, it was most likely less than 24 hours prior to the sample collection that ingestion of the 
drugs took place. 

41 The conclusive toxicology report result is completely at odds with the appellant’s denial he ingested illegal drugs at the 
material time.  Importantly, the most likely time of ingestion, being less than 24 hours, or at the most, 48 hours prior to the test 
at Hakea Prison, is also quite at odds with the appellant’s suggestion of environmental contamination.  This is because, on his 
own case, he was present at his former girlfriend’s house some two and a half days prior to the test.  The toxicology report 
clearly indicated the likelihood of oral ingestion of amphetamine and methamphetamine in the days after his visit to his former 
girlfriend’s house. 

42 In view of this evidence, the inference was plainly open to be drawn that in his denials of illicit drug use to the respondent, the 
appellant was not being honest. 

43 As to the challenge to the respondent’s conclusions regarding the appellant’s associations with persons possessing and using 
illicit drugs, taking all of what was before the respondent as a result of the notice of loss of confidence process, such a 
conclusion was reasonably open.  The appellant’s responses to these issues were somewhat cavalier.  His admission of his 
former girlfriend being a user of methamphetamine; that given the prevalence of methamphetamine in the community it was 
hard not to encounter it; his view that it was not for the respondent to control what prison officers may do outside of working 
hours; and taken in conjunction with the appellant’s own positive test result for amphetamine and methamphetamine, 
considered together, all point in the direction of a conclusion that the appellant had the associations contended by the 
respondent. 

44 Therefore, we are not persuaded that the appellant has established that the respondent’s conclusions in relation to these issues 
were not reasonably open. 
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Impact of removal on the appellant and his family 
45 It is to be accepted that the removal of a prison officer from the prison service in this State will have a substantial impact on the 

officer concerned and his or her family.  This is also the case for the removal of police officers under the Police Act and the 
dismissal of an employee at common law.  All such cases will to a greater or lesser degree, involve a loss of income and cause 
some degree of stress. 

46 In the present appeal, while the Commission is required to take into account the interests of the appellant under s 107(4)(a) of 
the Prisons Act, s 107(4)(b) requires the Commission to have regard to the public interest, in particular the importance of 
maintaining public confidence in the integrity, honesty, conduct and standard of performance of prison officers. This is in the 
context of the special relationship between the Chief Executive Officer and prison officers generally. 

47 Whilst exhibit A1, being the letter from Mr Woods, refers to some psychological health issues being experienced by the 
appellant, it seems that they related to a period of time predating the appellant’s removal as a prison officer.  It was not clear 
from this evidence, how the appellant maintained that it related to the removal itself and the consequences of such removal, for 
the appellant and his family. 

Conclusions 
48 In the circumstances of this matter, it was open to the Chief Executive Officer to lose confidence in the appellant by reason of 

his integrity, honesty, and conduct.  For the foregoing reasons, we are not persuaded that, in applying the test set out earlier in 
these reasons, the appellant has established that his removal as a prison officer was harsh, oppressive, or unfair.  Accordingly, 
the appeal is dismissed. 

 
 

2022 WAIRC 00052 
APPEAL AGAINST DECISION TO TAKE REMOVAL ACTION ON 16 NOVEMBER 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TIMOTHY JAY EILIF FRANTZEN 

APPELLANT 
-v- 
DIRECTOR-GENERAL DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER T EMMANUEL 
 COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 8 FEBRUARY 2022 
FILE NO/S APPL 63 OF 2020 
CITATION NO. 2022 WAIRC 00052 
 

Result Appeal dismissed 
Representation 
Appellant In person 
Respondent Mr S Pack of counsel 
 

Order 
HAVING HEARD Mr T Frantzen on his own behalf and Mr S Pack of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Prisons Act 1981, hereby orders – 

THAT the appeal be and is hereby dismissed. 
(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Western Australian Industrial Relations Commission. 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2022 WAIRC 00021 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRIAN HARLEY 

APPLICANT 
-v- 
WESTERN AUSTRALIA'S LAND INFORMATION AUTHORITY 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 21 JANUARY 2022 
FILE NO/S U 81 OF 2021 
CITATION NO. 2022 WAIRC 00021 
 

Result Application dismissed 
Representation 
Applicant Mr B Harley on his own behalf 
Respondent Ms S Kemp of Counsel and Mr M Hayman 
 

Order 
HAVING heard from Mr B Harley on his own behalf and Ms S Kemp of Counsel and Mr M Hayman on behalf of the respondent, 
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2022 WAIRC 00030 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KEVIN PRINGLE 

APPLICANT 
-v- 
BHP IRON ORE (JIMBLEBAR) PTY LTD EPA WESTERN AUSTRALIA 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 28 JANUARY 2022 
FILE NO/S U 3 OF 2022 
CITATION NO. 2022 WAIRC 00030 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent Ms R Lee 
 

Order 
HAVING heard from Ms R Lee of Counsel and there being no appearance on behalf of the applicant, the Commission, pursuant to 
the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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2022 WAIRC 00029 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KIM SAMSA 

APPLICANT 
-v- 
BELLADIA UNIT TRUST, TRADING AS WIZARD PHARMACY JOONDALUP CENTRAL 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 28 JANUARY 2022 
FILE NO/S U 98 OF 2021 
CITATION NO. 2022 WAIRC 00029 
 

Result Application dismissed 
Representation 
Applicant Ms K Samsa on her own behalf 
Respondent Ms A Ford 
 

Order 
HAVING heard from Ms K Samsa on her own behalf and Ms A Ford for the respondent, the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2022 WAIRC 00060 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2022 WAIRC 00060 
CORAM : COMMISSIONER T EMMANUEL 
HEARD : FRIDAY, 4 FEBRUARY 2022 
DELIVERED : THURSDAY, 10 FEBRUARY 2022 
FILE NO. : B 76 OF 2021 
BETWEEN : ROBIN JAMES INGRAM 

Applicant 
AND 
V P LOWE FREIGHT 
Respondent 

 

CatchWords : Denied contractual benefits – Conciliation conference held and settlement agreement 
reached – application dismissed for want of prosecution 

Legislation : Industrial Relations Act 1979 (WA): s 27 
  Industrial Relations Commission Regulations 2005 (WA): reg 25(3) 
Result : Application dismissed for want of prosecution 
Representation: 
Applicant : No appearance 
Respondent : No appearance 
 

Cases referred to in reasons: 
The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers v Barminco Pty Ltd – Plutonic Project 
(2000) 80 WAIG 3162 
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Reasons for Decision (Ex Tempore) 
1 Mr Ingram filed an application for denied contractual benefits.  
2 A conciliation conference was held in this matter on 11 November 2021. At the conference, the parties reached an agreement 

to settle application B 76 of 2021 and all matters arising out of the employment relationship (Settlement Agreement). The 
terms of the Settlement Agreement were confirmed in an email sent by my Associate to the parties on 11 November 2021. 

3 On 1 December 2021, my Associate emailed Mr Ingram and asked him to update the Commission about his application by 6 
December 2021. Mr Ingram did not update the Commission. 

4 On 8 December 2021, my Associate again emailed Mr Ingram and asked him to update the Commission about his application. 
Mr Ingram did not update the Commission. 

5 On 20 December 2021, my Associate emailed Mr Ingram a third time, and asked him to update the Commission about his 
application. She also informed him that if he did not update the Commission by 23 December 2021, his application would be 
listed for a hearing to show cause why it should not be dismissed for want of prosecution. Mr Ingram did not update the 
Commission. 

6 On 31 December 2021, the respondent emailed my Associate and confirmed that the respondent had complied with the 
Settlement Agreement. The respondent attached a receipt for payment of the settlement sum to Mr Ingram. 

7 On 4 January 2022, my Associate telephoned Mr Ingram but he did not answer. She left a message asking him to call her back 
as soon as possible about his application.  

8 My Associate telephoned Mr Ingram again on 5 January 2022, but Mr Ingram did not answer. 
9 Mr Ingram’s application was listed for a hearing to show cause on 4 February 2022. Accordingly, Mr Ingram was served with 

a notice of hearing, and informed by my Associate that if he did not attend the hearing and show cause why his application 
should not be dismissed, it would be dismissed for want of prosecution. 

10 Mr Ingram did not appear at the show cause hearing.  
The law 
11 The Commission can dismiss a matter under s 27(1)(a) of the Industrial Relations Act 1979 (WA) (IR Act): 

27. Powers of Commission 
(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it — 

(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or 
determining the matter or part if it is satisfied — 

(i)   that the matter or part thereof is trivial; or 
(ii)  that further proceedings are not necessary or desirable in the public interest; or 
(iii) that the person who referred the matter to the Commission does not have a sufficient interest in the 

matter; or 
(iv) that for any other reason the matter or part should be dismissed or the hearing thereof discontinued, 

as the case may be 
12 In The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers v Barminco Pty Ltd – Plutonic 

Project (2000) 80 WAIG 3162 (Barminco), the Full Bench set out the principles to consider when deciding whether to dismiss 
an application for want of prosecution. They include the length of the delay, the explanation for the delay, the hardship to the 
applicant if the application is dismissed, the prejudice to the respondent if the action is allowed to proceed, and the conduct of 
the respondent in the litigation: Barminco (3162). 

Consideration 
13 The Commission has the power to proceed to hear and determine the matter in the absence of any party who has been duly 

served with notice of the proceedings: s 27(1)(d) of the IR Act. Service on Mr Ingram in this matter may be effected by leaving 
the notice at, or sending it by pre-paid post to, Mr Ingram’s usual or last known place of abode: reg 24(2)(d) Industrial 
Relations Commission Regulations 2005 (WA) (IR Regulations). 

14  Alternatively, service can be effected on Mr Ingram by sending the notice of hearing as an attachment to an email sent to the 
email address that Mr Ingram has provided to the Commission: reg 25(3) of the IR Regulations. 

15 In circumstances where my Associate: 
(a) emailed the notice of hearing to the email address Mr Ingram provided to the Commission (and received a 

successful delivery receipt); and 
(b) posted the notice of hearing to the postal address that Mr Ingram provided to the Commission, 

I am satisfied that Mr Ingram has been duly served with notice of these proceedings and the Commission may proceed with the 
hearing in his absence. 

16 Mr Ingram has not contacted the Commission since his conciliation conference on 11 November 2021, responded to the emails 
sent to him by my Associate or attended the show cause hearing on 4 February 2022. 

17 I consider that: 
(a) there has been a relatively long delay in the context of this application; 
(b) there has been no explanation for that delay; 
(c) there is no evidence of hardship to Mr Ingram if his application is dismissed; and 
(d) there is nothing before the Commission to suggest the respondent’s conduct in the matter has in any way 

contributed to  Mr Ingram’s failure to prosecute his application. 
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18 In the circumstances, I find that Mr Ingram has not prosecuted his application at the Commission. Further, I’m satisfied based 
on the respondent’s email dated 31 December 2021, and the attached payment receipt, that the respondent has complied with 
the Settlement Agreement. It would not be in the public interest for Mr Ingram to be allowed to continue his application.  

Conclusion 
19 I will order that this application be dismissed under s 27(1)(a) of the IR Act. 

 
 

2022 WAIRC 00045 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ROBIN JAMES INGRAM 

APPLICANT 
-v- 
V P LOWE FREIGHT 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE FRIDAY, 4 FEBRUARY 2022 
FILE NO/S B 76 OF 2021 
CITATION NO. 2022 WAIRC 00045 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) that was listed for a show cause 
hearing on 4 February 2022;  
AND WHEREAS at the hearing on 4 February 2022 there was no appearance for or by the applicant and the Commission 
proceeded in the absence of the applicant;  
AND HAVING given reasons for the decision during the hearing on 4 February 2022;  
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  
 THAT this application be, and by this order is, dismissed.  

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2022 WAIRC 00042 
REFERRAL TO COMMISSION UNDER PUBLIC SECTOR MANAGEMENT ACT 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WENDYL KEVIN TENNENT 

APPLICANT 
-v- 
DIRECTOR GENERAL DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE THURSDAY, 3 FEBRUARY 2022 
FILE NO/S APPL 32 OF 2021 
CITATION NO. 2022 WAIRC 00042 
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Result Order issued 
Representation 
Applicant On his own behalf 
Respondent Mr L Geddes (of counsel) 
 

Order 
HAVING heard from the applicant on his own behalf and Mr L Geddes of counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

THAT the name of the respondent be amended to ‘Minister for Corrective Services’. 
(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 

 
 

2022 WAIRC 00043 
REFERRAL TO COMMISSION UNDER PUBLIC SECTOR MANAGEMENT ACT 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WENDYL KEVIN TENNENT 

APPLICANT 
-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE THURSDAY, 3 FEBRUARY 2022 
FILE NO. APPL 32 OF 2021 
CITATION NO. 2022 WAIRC 00043 
 

Result Directions issued 
Representation  
Applicant On his own behalf 
Respondent Mr L Geddes (of counsel) 
 

Direction 
HAVING heard from the applicant on his own behalf and Mr L Geddes of counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), directs –  

1. THAT the parties file a statement of agreed facts and bundle of agreed documents by 3 March 2022; 
2. THAT the applicant file outlines of evidence and documents, other than the agreed documents, on which he intends to 

rely by 18 March 2022; 
3. THAT the respondent file outlines of evidence and documents, other than the agreed documents, on which he intends 

to rely by 1 April 2022; 
4. THAT the applicant file a written outline of submissions by 19 April 2022;  
5. THAT the respondent file a written outline of submissions by 4 May 2022; and 
6. THAT discovery be informal. 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 
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2022 WAIRC 00053 
REFERRAL OF A MATTER UNDER THE PUBLIC SECTOR MANAGEMENT ACT 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JAMES THOMAS WATERTON 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE TUESDAY, 8 FEBRUARY 2022 
FILE NO. APPL 42 OF 2021 
CITATION NO. 2022 WAIRC 00053 
 

Result Programming directions issued 
Representation  
Applicant On his own behalf 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from the applicant on his own behalf and Mr M McIlwaine of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), directs –  

1. THAT the parties file a statement of agreed facts and bundle of agreed documents by 1 March 2022; 
2. THAT the applicant file outlines of evidence and documents (other than the agreed documents) on which he 

intends to rely by 16 March 2022; 
3. THAT the respondent file outlines of evidence and documents (other than the agreed documents) on which it 

intends to rely by 30 March 2022; 
4. THAT the applicant file a written outline of submissions by 13 April 2022; 
5. THAT the respondent file a written outline of submissions by 2 May 2022;  
6.  THAT discovery be informal; and 
7.  THAT the matter be listed for a 2-day hearing. 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00020 
REVIEW OF DECISION OF THE CONSTRUCTION INDUSTRY LSL PAYMENTS BOARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CONTRA-FLOW PTY LTD 

APPLICANT 
-v- 
THE CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 21 JANUARY 2022 
FILE NO/S APPL 43 OF 2021 
CITATION NO. 2022 WAIRC 00020 
 

Result Order issued 
Representation 
Applicant Mr R Lewis of Counsel 
Respondent Mr S Kemp of Counsel 
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Order 
HAVING heard from Mr R Lewis of Counsel on behalf of the applicant and Mr S Kemp of Counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act), hereby orders – 

1. THAT the applicant file and serve a statement of any agreed facts also identifying 
(a) any material facts that are not agreed, and 
(b) the legal issues for determination 
by no later than 4 March 2022. 

2. THAT the directions hearing be adjourned to Tuesday, 15 March 2022 at 2.15 pm for further directions. 
3.  THAT the parties have liberty to apply. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2022 WAIRC 00061 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES EMMA ALCOCK 

APPLICANT 
-v- 
PROFESSIONAL SEARCH GROUP PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE FRIDAY, 11 FEBRUARY 2022 
FILE NO/S B 82 OF 2021 
CITATION NO. 2022 WAIRC 00061 
 

Result Application allowed to proceed 
Representation 
Applicant On her own behalf 
Respondent No appearance 
 

Order 
WHEREAS this is an application under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) that was listed for a show cause 
hearing on 4 February 2022;  
AND WHEREAS the applicant had not contacted the Commission since 14 December 2021,  responded to the emails sent to her by 
the Commission’s Associate nor complied with the direction dated 15 December 2021; 
AND WHEREAS at the show cause hearing on 4 February 2022 the applicant confirmed that she wants to pursue her application 
and gave evidence that: 

(a) the delay in progressing her application was because of the death of a family member, the  applicant’s ill health 
and the disruption caused by the applicant having to move house at short notice; 

(b) the applicant would experience hardship if the application were dismissed because she has spent considerable 
time and energy preparing for her application to be heard and determined; and 

(c) the respondent’s conduct has not contributed to the applicant’s delay in prosecuting her application. 
AND WHEREAS the respondent did not wish to be heard about whether the application should be dismissed, including about 
whether there would be any prejudice to the respondent if the application were allowed to proceed; 
AND WHEREAS the Commission considers that while the delay is relatively long, the applicant has a good reason for the delay 
and would experience hardship if her application were dismissed, and there is no evidence of any prejudice to the respondent if the 
application were allowed to proceed; 
AND WHEREAS the Commission is satisfied, considering the principles set out in The Australian Workers’ Union, West 
Australian Branch, Industrial Union of Workers v Barminco Pty Ltd – Plutonic Project (2000) 80 WAIG 3162 at 3162, that 
application B 82 of 2021 should be allowed to proceed; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  
 THAT this application B 82 of 2021 be allowed to proceed.  

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 
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2022 WAIRC 00046 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN DOYLE 
APPELLANT 

-and- 
ROMAN CATHOLIC BISHOP OF BUNBURY 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE FRIDAY, 4 FEBRUARY 2022 
FILE NO/S FBA 8 OF 2021 
CITATION NO. 2022 WAIRC 00046 
 

Result Order issued 
Appearances 
Appellant In person 
Respondent Mr I Curlewis of counsel 
 

Order 
The Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

 THAT exhibits A1 to A13 and R1 to R3 inclusive and the transcript of proceedings dated 11 March 2021 in 
application B 167/2019, the subject of the herein appeal, be and are hereby incorporated into the Appeal Books. 

 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00034 
REVIEW OF NOTICE - S.51A - OSH ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CONSOLIDATED PASTORAL COMPANY PTY LTD 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 1 FEBRUARY 2022 
FILE NO. OSHT 4 OF 2021 
CITATION NO. 2022 WAIRC 00034 
 

Result Direction issued 
Representation  
Applicant Mr A Phillips (of counsel) 
Respondent Mr A Hay (of counsel) 
 

Direction 
HAVING heard from Mr A Phillips (of counsel) on behalf of the applicant and Mr A Hay (of counsel) on behalf of the respondent, 
the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and the Industrial 
Relations Act 1979 (WA), hereby directs: 

1. THAT all matters requiring to be served on either party or the Tribunal may be served by email on each parties’ 
nominated email address and proof of service is by the email sent notification; 
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2. THAT each party is to provide documents or materials requested by the other party by 25 February 2022, unless the 
party objects to provision of any of the documents requested, such an objection should be made by that party filing a 
Form 1A application with the Tribunal at the earliest opportunity and by no later than 25 February 2022; 

3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as evidence in 
chief; 

4. THAT the applicant file and serve upon the respondent any witness statements and expert reports upon which it intends 
to rely by no later than 17 May 2022; 

5. THAT the respondent file and serve upon the applicant any witness statements or expert reports upon which it intends 
to rely by no later than 17 June 2022; 

6. THAT the application be listed for a further directions hearing on a date to be fixed; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00035 
REVIEW OF NOTICE - S.51A - OSH ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HANCOCK PROSPECTING PTY LTD 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 1 FEBRUARY 2022 
FILE NO. OSHT 5 OF 2021 
CITATION NO. 2022 WAIRC 00035 
 

Result Direction issued 
Representation  
Applicant Mr A Phillips (of counsel) 
Respondent Mr A Hay (of counsel) 
 

Direction 
HAVING heard from Mr A Phillips (of counsel) on behalf of the applicant and Mr A Hay (of counsel) on behalf of the respondent, 
the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and the Industrial 
Relations Act 1979 (WA), hereby directs: 

1. THAT all matters requiring to be served on either party or the Tribunal may be served by email on each parties’ 
nominated email address and proof of service is by the email sent notification; 

2. THAT each party is to provide documents or materials requested by the other party by 25 February 2022, unless the 
party objects to provision of any of the documents requested, such an objection should be made by that party filing a 
Form 1A application with the Tribunal at the earliest opportunity and by no later than 25 February 2022; 

3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as evidence in 
chief; 

4. THAT the applicant file and serve upon the respondent any witness statements and expert reports upon which it intends 
to rely by no later than 17 May 2022; 

5. THAT the respondent file and serve upon the applicant any witness statements or expert reports upon which it intends 
to rely by no later than 17 June 2022; 

6. THAT the application be listed for a further directions hearing on a date to be fixed; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
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2022 WAIRC 00033 
APPEAL AGAINST THE DECISION TAKEN BY THE EMPLOYER ON 20 JANUARY 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TERENCE REGINALD ROY 

APPELLANT 
-v- 
DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR G BROWN - BOARD MEMBER 
 MR S DANE - BOARD MEMBER 
DATE MONDAY, 31 JANUARY 2022 
FILE NO PSAB 14 OF 2021 
CITATION NO. 2022 WAIRC 00033 
 

Result Order issued 
Representation 
Appellant Ms S Kemp of Counsel 
Respondent Mr S Pack of Counsel 
 

Order 
WHEREAS this is an appeal made pursuant to s 80I(1)(a) of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS a directions hearing was scheduled to take place on Thursday, 3 February 2022 at 10.00 am; 
AND WHEREAS on 28 January 2022, the appellant’s representative wrote to the Public Service Appeal Board (Board), advising 
that the parties have conferred and agreed to consent orders to seek an adjournment of the directions hearing and attached a minute 
proposed of consent orders signed by both parties; 
AND WHEREAS on 28 January 2022, the Board considered the correspondence and satisfied the circumstances warranted an 
adjournment; 
NOW THEREFORE the Board, pursuant to the powers conferred under the IR Act, and by consent, hereby orders – 

THAT the directions hearing listed for Thursday, 3 February 2022 at 10.00 am be adjourned and relisted on a date on or 
after Monday, 14 March 2022. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00038 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 17 SEPTEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARK ANDREW LUKAN 

APPELLANT 
-v- 
CONSTRUCTION TRAINING FUND 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER T EMMANUEL – CHAIRPERSON 
MR B HAWKINS – BOARD MEMBER 
MR M SALAMON – BOARD MEMBER 

DATE TUESDAY, 1 FEBRUARY 2022 
FILE NO. PSAB 21 OF 2021 
CITATION NO. 2022 WAIRC 00038 
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Result Programming directions issued 
Representation  
Appellant On his own behalf 
Respondent Mr R Andretich (of counsel) 
 

Direction 
HAVING heard from the appellant on his own behalf and Mr R Andretich (of counsel) on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), directs –  

1. THAT the parties file a statement of agreed facts and bundle of agreed documents by 18 February 2022; 
2. THAT the appellant file outlines of evidence and documents (other than the agreed documents) on which he 

intends to rely by 4 March 2022; 
3. THAT the respondent file outlines of evidence and documents (other than the agreed documents) on which it 

intends to rely by 18 March 2022; 
4. THAT the appellant file a written outline of submissions by 1 April 2022; 
5. THAT the respondent file a written outline of submissions by 15 April 2022; and 
6.  THAT discovery be informal. 

(Sgd.)  T EMMANUEL, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00041 
APPEAL AGAINST THE DECISON TO TAKE DISCIPLINARY ACTION ON 14 OCTOBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PROSPER BAENI 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MS B CONWAY - BOARD MEMBER 
 MS O GIALUISI - BOARD MEMBER 
DATE WEDNESDAY, 2 FEBRUARY 2022 
FILE NO PSAB 31 OF 2021 
CITATION NO. 2022 WAIRC 00041 
 

Result Order issued 
Representation 
Appellant Mr P Baeni on his own behalf 
Respondent Mr M McIlwaine of Counsel 
 

Order 
HAVING heard from Mr P Baeni on his own behalf and Mr M McIlwaine of Counsel for the respondent, the Public Service Appeal 
Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the directions hearing listed for Wednesday, 2 February 2022 at 2.00 pm be adjourned and re-listed on a date to be 
fixed after 2 March 2022. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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2022 WAIRC 00040 
APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION DATED 21 OCTOBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DONALD MCLEAN 

APPELLANT 
-v- 
PATHWEST LABORATORY MEDICINE WA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR K SNEDDON - BOARD MEMBER 
 MR P HESLEWOOD - BOARD MEMBER 
DATE WEDNESDAY, 2 FEBRUARY 2022 
FILE NO PSAB 32 OF 2021 
CITATION NO. 2022 WAIRC 00040 
 

Result Order issued 
Representation 
Appellant Mr D McLean on his own behalf 
Respondent Ms S Smith 
 

Order 
HAVING heard from Mr D McLean on his own behalf and Ms S Smith for the respondent, the Public Service Appeal Board, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act), hereby orders – 

1. THAT the respondent’s application for summary dismissal of the appeal under s 27(1)(a) of the IR Act for want 
of jurisdiction be listed for hearing on a date to be fixed. 

2. THAT the appellant file any documentary evidence upon which he seeks to rely in relation to the application for 
summary dismissal together with any written submission on or before 16 February 2022. 

3. THAT there be liberty to apply. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00022 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 3 NOVEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARY JENNIFER MEUNIER 

APPELLANT 
-v- 
HOUSING AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR  
 MR S DANE – BOARD MEMBER  
 MR M ABRAHAMSON – BOARD MEMBER  
DATE MONDAY, 24 JANUARY 2022 
FILE NO. PSAB 34 OF 2021 
CITATION NO. 2022 WAIRC 00022 
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Result Direction Issued 
Representation  
Applicant Ms M Meunier 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from the appellant on her own behalf and Mr M McIlwaine (of counsel) on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT discovery be informal; 
2. THAT the parties file a joint statement of agreed facts and bundle of agreed documents by no later than 8 March 

2022; 
3. THAT the appellant files outlines of evidence and documents (other than the agreed documents) on which she intends 

to rely by 21 March 2022; 
4. THAT the respondent files outlines of evidence and documents (other than the agreed documents) on which it intends 

to rely by 11 April 2022; 
5. THAT the appellant files a written outline of submissions and any list of authorities upon which she intends to rely by 

no later than 26 April 2022; 
6. THAT the respondent files a written outline of submissions and any list of authorities upon which it intends to rely by 

no later than 3 May 2022; 
7. THAT this matter be listed for final hearing on 10 May 2022 and 11 May 2022; and 
8.  THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00064 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GAYLE PRISCILLA TAWHA 

APPLICANT 
-v- 
NULLAGINE COMMUNITY RESOURCE CENTRE INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 15 FEBRUARY 2022 
FILE NO. U 23 OF 2021 
CITATION NO. 2022 WAIRC 00064 
 

Result Direction issued 
Representation  
Applicant Ms G Tawha  
Respondent Ms M Palmer  
 

Direction 
WHEREAS the Commission issued Direction [2021] WAIRC 00564 on 4 November 2021 to program the hearing and 
determination of this application; 
AND WHEREAS the parties each made a request to the Commissioner to amend the Directions in order to file outlines of witness 
evidence;  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
directs: 

1.   THAT directions 3 to 8 of [2021] WAIRC 00564 be vacated; 
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2.  THAT the applicant file and serve upon the respondent an outline of witness evidence for herself, upon which she intends 
to rely by no later than 16 February 2022; 

 3. THAT the respondent file and serve upon the applicant any outlines of witness evidence upon which it intends to rely by 
no later than 16 February 2022; 

 4. THAT the respondent and applicant file and serve an outline of submissions and any list of authorities upon which they 
intend to rely by no later than 24 February 2022; 

 5. THAT the matter be listed for hearing for 3 days on 1 March 2022, 2 March 2022 and 3 March 2022; and 
 6. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00062 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES VERONA MARIE WAUCHOPE 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 11 FEBRUARY 2022 
FILE NO. U 53 OF 2021 
CITATION NO. 2022 WAIRC 00062 
 

Result Direction issued 
Representation  
Applicant Ms V Wauchope 
Respondent Mr S Pack (of counsel) 
 

Direction 
HAVING convened a conference between Ms V Wauchope on her own behalf and Mr S Pack on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs by consent: 

1. THAT the parties file a statement of agreed facts by no later than 25 February 2022; 
2.  THAT the parties file a bundle of agreed documents by no later than 18 March 2022; 
3. THAT the applicant file and serve upon the respondent any outlines of witness evidence and any documents upon which 

they intend to rely by no later than 8 April 2022; 
4. THAT the respondent file and serve upon the applicant any outlines of witness evidence and any documents in reply by 

no later than 29 April 2022; 
5. That the applicant may file and serve upon the respondent any further outlines of witness evidence and any documents in 

reply by no later than 13 May 2022; 
6. THAT the applicant file and serve an outline of submissions upon which they intend to rely by no later than 27 May 

2022; 
7. THAT the respondent file and serve an outline of submissions upon which it intends to rely by no later 10 June 2022; 
8. THAT the matter be listed for hearing for 3 days on a date to be fixed ; and 
9. THAT the parties have liberty to apply at short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
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2022 WAIRC 00019 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALLIRRA BETH SIMPSON 

APPLICANT 
-v- 
BALDJAMAAR FOUNDATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 20 JANUARY 2022 
FILE NO. U 71 OF 2021 
CITATION NO. 2022 WAIRC 00019 
 

Result Direction Issued 
Representation  
Applicant Mr S Alexander (of counsel) 
Respondent Mr D Seymour (of counsel) 
 

Direction 
HAVING heard from Mr S Alexander on behalf of the applicant and Mr D Seymour on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT each party shall give an informal discovery by serving its list of documents on each other by no later than 10 
February 2022; 

2.  THAT inspection and provision of the documents to each other shall be completed by no later than 17 February 2022; 
3. THAT the applicant file and serve upon the respondent any outlines of witness evidence upon which they intend to rely, 

including any documents they intend to submit through that witness by no later than 17 March 2022; 
4. THAT the respondent file and serve upon the applicant any outlines of witness evidence upon which it intends to rely, 

including any documents it intends to submit through that witness by no later than 31 March 2022; 
5. That the applicant may file and serve upon the respondent any outlines of witness evidence in reply, including any 

documents they intend to submit through that witness by no later than 21 April 2022; 
6. THAT the applicant file and serve an outline of submissions and any list of authorities upon which they intend to rely by 

no later than 2 weeks prior to the hearing; 
7. THAT the respondent file and serve an outline of submissions and any list of authorities upon which it intends to rely by 

no later than 1 week prior to the hearing; 
8. THAT the matter be listed for hearing for 2 days on a date to be fixed; and 
9. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00014 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KEITH KUM-TUCK WONG 

APPLICANT 
-v- 
WESTERN AUSTRALIA COUNTRY HEALTH SERVICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE TUESDAY, 18 JANUARY 2022 
FILE NO/S U 90 OF 2021 
CITATION NO. 2022 WAIRC 00014 
 

Result Order issued 
Representation 
Applicant Dr K Wong on his own behalf 
Respondent Ms E Hadrys and Ms S Waterton 
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Order 
HAVING heard from Dr K Wong on his own behalf and Ms E Hadrys and Ms S Waterton on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act), hereby orders – 

1. THAT the respondent’s application for dismissal pursuant to s 27(1)(a) of the IR Act be listed for a 1 day 
hearing on a date to be fixed after 5 April 2022. 

2. THAT the respondent file a statement of any agreed facts by no later than 8 February 2022. 
3. THAT the applicant file outlines of witness evidence complying with Practice Note 9 of 2021 for each witness 

he proposes to call at the hearing of the dismissal application by no later than 22 February 2022. 
4. THAT the respondent file outlines of witness evidence complying with Practice Note 9 of 2021 for each witness 

it proposes to call at the hearing of the dismissal application by no later than 8 March 2022. 
5. THAT the applicant file his outline of submissions in relation to the dismissal application by no later than 

22 March 2022. 
6. THAT the respondent file its outline of submissions in relation to the dismissal application by no later than 

5 April 2022. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Department of Justice 
(Youth Custodial 
Officers) CSA 
Agreement 2021 
PSAAG 8/2021 

01/27/2022 The Department of 
Justice 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner T 
Emmanuel 

Agreement 
registered 

Shire of Yalgoo Union 
Industrial Agreement 
2021  AG 16/2021 

01/25/2022 Western Australian 
Municipal, 
Administrative, Clerical 
and Services Union of 
Employees 

Shire of Yalgoo Commissioner T 
B Walkington 

Agreement 
registered 

 

PUBLIC SERVICE APPEAL BOARD— 

2022 WAIRC 00031 
APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 5 NOVEMBER 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ANNE MARIE FLETCHER 

APPELLANT 
-v- 
SOUTH METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR D HILL - BOARD MEMBER 
 MS R SINTON - BOARD MEMBER 
DATE FRIDAY, 28 JANUARY 2022 
FILE NO PSAB 35 OF 2020 
CITATION NO. 2022 WAIRC 00031 
 

Result Appeal discontinued by leave 
Representation 
Appellant Ms A Fletcher on her own behalf 
Respondent Mr M Aulfrey 
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Order 
WHEREAS the appellant sought and was granted leave to discontinue the appeal, the Public Service Appeal Board, pursuant to the 
powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

1. THAT the interlocutory hearing listed for Tuesday, 1 February 2022 at 10.30 am and substantive hearing listed for 
Monday, 7 February 2022 and Tuesday, 8 February 2022 at 10.30 am be vacated. 

2. THAT the matter PSAB 35 of 2020 be and is hereby discontinued by leave. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00054 
APPEAL AGAINST THE DECISION OF EMPLOYER DATED 28 MAY 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2022 WAIRC 00054 
CORAM : PUBLIC SERVICE APPEAL BOARD 

SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
MR J RAJA - BOARD MEMBER 
MS S SMITH - BOARD MEMBER 

HEARD ON THE 
PAPERS 

: SUBMISSIONS RECEIVED: FRIDAY, 17 DECEMBER 2021, MONDAY, 20 
DECEMBER 2021, THURSDAY, 23 DECEMBER 2021, WEDNESDAY, 5 JANUARY 
2022, THURSDAY, 14 JANUARY 2022, FRIDAY, 18 JANUARY 2022, THURSDAY, 
27 JANUARY 2022, FRIDAY, 4 FEBRUARY 2022, MONDAY, 7 FEBRUARY 2022 

DELIVERED : WEDNESDAY, 9 FEBRUARY 2022 
FILE NO. : PSAB 27 OF 2021 
BETWEEN : TRAN DE QUACH 

Appellant 
AND 
NORTH METROPOLITAN HEALTH SERVICES 
Respondent 

 

CatchWords : Industrial Law (WA) – Public Service Appeal Board – Jurisdiction –Whether or not the 
appellant was a government officer – Appellant found not to be a member of the 
respondent’s salaried staff – Appeal dismissed 

Legislation : Industrial Relations Act 1979 (WA) 
Public Sector Management Act 1994 (WA) 
Health Service Act 2016 (WA) 
WA Health System - United Workers Union (WA) - Hospital Support Workers Industrial 
Agreement 2020  

Result : Appeal dismissed 
Representation: 
Appellant : Mr T Quach on his own behalf 
Respondent : Ms M Di Lello 
 

Case(s) referred to in reasons: 
Fenton v WA Country Health Service - SW [2021] WAIRC 00214; (2021) 101 WAIG 585 
McGinty v Department of Corrective Services [2012] WAIRC 00054; (2012) 92 WAIG 190 

Reasons for Decision 
1 These are the unanimous reasons of the Public Service Appeal Board (Board). 
2 The appellant, Mr Tran De Quach, lodged a Form 8B - Notice of Appeal on 15 October 2021 against his employer’s decision 

to take disciplinary action in the form of a reprimand and disciplinary transfer. The appeal purports to be made under 
s 80I(1)(c) of the Industrial Relations Act 1979 (WA) (IR Act) and s 172 of the Health Services Act 2016 (WA) (Health 
Services Act). The respondent, North Metropolitan Health Services (Health Service), seeks the dismissal of the appeal on the 
basis that Mr Quach does not have standing to appeal under s 172 of the Health Services Act as he is not a government officer. 
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3 The Board is required to decide whether Mr Quach is a ‘government officer’ for the purpose of s 80I(1)(c) of the IR Act. The 
answer turns on whether he is a public service officer or on the Health Service’s salaried staff. If he is not, the Board has no 
jurisdiction to deal with or determine his appeal. 

4 The parties agreed that the issue of Mr Quach’s standing be determined on the papers as a preliminary issue. 
Background: the disciplinary action 
5 The disciplinary action against which Mr Quach has appealed is a decision of 20 September 2021 by which Mr Quach was 

issued a formal reprimand and transferred from the position of Food Service Attendant at Graylands Hospital to the position of 
Cleaner ‘initially located at Graylands Hospital’. Mr Quach does not appeal the findings in relation to his conduct. Rather he 
appeals only against the sanction imposed. 

6 On 2 October 2020, the Health Service gave Mr Quach notice that: 
(a) an investigation into a suspected breach of discipline had concluded; 
(b) the allegations were found substantiated; 
(c) the proposed disciplinary action would be a transfer to Sir Charles Gairdner Hospital in the catering department; and 
(d) Mr Quach had an opportunity to respond to the proposed disciplinary action before a final decision is made. 

7 Mr Quach accepted the proposed disciplinary action and elected not to respond to the letter of 2 October 2020. 
8 Subsequently, on 11 May 2021, the Health Service advised Mr Quach that the disciplinary action proposed on 2 October 2020 

was rescinded. The Health Service instead proposed disciplinary action in the form of a reprimand and transfer to a Cleaner 
position at Graylands Hospital. Mr Quach was given a further opportunity to respond before a final decision was made. This 
was the form of disciplinary action ultimately imposed. 

9 While Mr Quach accepted the proposed disciplinary action involving a transfer to Sir Charles Gardiner Hospital in catering, he 
is aggrieved by the ultimate decision to transfer him to a Cleaner position at Graylands Hospital. At this preliminary stage, 
Mr Quach’s reasons for being aggrieved by this sanction were not explored. The transfer would not involve a change to 
Mr Quach’s classification. However, we note that he has over 40 years of experience working as a Food Service Attendant in 
the public hospital system. Since 2018 he has worked in this position at Graylands Hospital. It may be inferred that remaining 
at the same hospital in a different position is perceived by him to be associated with a degree of public humiliation that would 
not come with a transfer to a different hospital. Another inference that might be made is that he is comfortable and familiar 
with catering work, and cleaning will involve him having to learn new skills and work methods, so that he will feel less 
productive. Or he may be disappointed by the prospect of no longer having interactions with hospital patients as a Food 
Service Attendant. 

10 Similarly, the reasons for the Health Service’s changed position were not explored at this stage. 
11 Neither parties’ reasons concerning the appropriateness of the disciplinary sanction are relevant to the determination of the 

question of Mr Quach’s standing. 
Mr Quach’s submissions 
12 Mr Quach filed several separate written submissions, including reply submissions received on 7 February 2022, that expressed 

his disappointment in how he had been treated and what he thought the Health Service ought to have done or not done. His 
submissions did not address the issue for determination, that is, whether he is a government officer, except that Mr Quach 
simply asserted that he has been a public servant for 41 years. He relies upon his payslips as confirming that he is a full-time 
salaried employee, as the payslips refer to ‘salary’. 

The Health Service’s submissions 
13 The Health Service submits that Mr Quach is not a public service officer for the purpose of the definition of ‘government 

officer’, nor is he employed on the salaried staff of the Health Service. Rather, the Health Service submits that he is 
remunerated by way of wages pursuant to the applicable industrial instrument, namely the WA Health System - United Workers 
Union (WA) - Hospital Support Workers Industrial Agreement 2020 (Industrial Agreement). It relies upon the terms of cl 19 of 
the Industrial Agreement, which refers to ‘wages’, submitting that this term accurately reflects that Food Service Attendants 
are remunerated for time worked, as opposed to a fixed periodical salary. It points to other provisions of the Industrial 
Agreement supporting its view that the remuneration Mr Quach was paid was wages as opposed to salary. 

14 The Health Service also points out that Mr Quach’s duties are not for administrative, managerial or technical services, so as to 
mean that his role could be described as being within the administrative or professional ranks of the public service. 

Evidence  
15 The Board had before it and considered: 

(a) the Job Description Form for the position of Food Service Attendant, Hospital Support Workers Agreement 
Level 1/2, Position Number 601441 (JDF); 

(b) Mr Quach’s payroll summary for the period ended 28 April 2019; 
(c) Mr Quach’s position history; 
(d) a payslip for the period ended 7 November 2021; 
(e) a payslip for the period ended 21 November 2021; and 
(f) a payslip for the period ended 5 December 2021. 
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16 According to the JDF, Mr Quach’s prime function/key responsibilities as a Food Service Attendant involved: 
(a) the provision of assistance in the preparation, plating and delivery of meals; and 
(b) maintaining a clean and hygienic work environment in accordance with relevant Food Safety Standards. 
He reports to a HSO Level G5 Catering Coordinator. He has no direct reports. 

17 The JDF provides a summary of the position’s duties as follows: 
1. General 
1.1 Complies with HACCP guidelines for the safe preparation, distribution and storage of food. 
1.2 Assists the Leading Hand in achieving daily objectives. 
1.3 Actively participates in HACCP and quality monitoring and recording systems. 
1.4 Participates in food and beverage production and distribution to patients as required. 
1.5 Completes kitchen cleaning according to the relevant cleaning schedule. 
1.6 Contributes to the delivery of customer focused service. 
1.7 Works cooperatively and collaboratively with other members of the Patient support Services Team. 
1.8 Contributes to the cost efficient use of hospital resources. 
1.9 Liaise with Dietetic, Speech Pathology and other departments as required. 
2. NMHS Governance, Safety and Quality Requirements 
2.1 Participates in the maintenance of a safe work environment 
2.2 Participates in an annual performance development review. 
2.3 Supports the delivery of safe patient care and the consumers’ experience including participation in continuous 

quality improvement activities in accordance with the requirements of the National Safety and Quality Health 
Service Standards and other recognised health standards. 

2.4 Completes mandatory training (including safety and quality training) as relevant to role. 
2.5 Performs duties in accordance with Government, WA Health, North Metropolitan Health Service and 

Departmental / Program specific policies and procedures. 
2.6 Abides by the WA Health Code of Conduct, Occupational Safety and Health legislation, the Disability Services 

Act and the Equal Opportunity Act. 
3. Undertakes other duties as directed. 

18 The payslips all contain a line described as ‘Full Time Salary’, which, as at 7 November 2021, had adjacent to it the figure 
$56,102.57. This figure is not one which appears in the Industrial Agreement. Rather, it appears to be derived by multiplying 
the hourly rate specified in the payslips under the heading ‘Taxed Earnings’ for full-time hours per week worked over a year. 
The specified hourly rate, $28.30, is the weekly base rate of pay for a Level 1/2 3rd year employee set out in cl 19.1 of the 
Industrial Agreement divided by 38 hours. 

19 The payslips otherwise demonstrate that Mr Quach’s remuneration was calculated by reference to an hourly rate of pay for 
base hours, allowances for working Saturday, Sunday and public holidays and time off in lieu. 

The Board’s jurisdiction 
20 The Board’s jurisdiction is set out in s 80I of the IR Act. Relevantly, the Board has jurisdiction to review a decision or finding 

arising out of a disciplinary process under s 172 of the Health Services Act on appeal by a ‘government officer’. 
Section 80C(1) of the IR Act defines government officer to mean: 

… 
government officer means — 
(a) every public service officer; and 
(aa) each member of the Governor’s Establishment within the meaning of the Governor’s Establishment Act 1992; 

and 
(ab) each member of a department of the staff of Parliament referred to in, and each electorate officer within the 

meaning of, the Parliamentary and Electorate Staff (Employment) Act 1992; and 
(b) every other person employed on the salaried staff of a public authority; and 
(c) any person not referred to in paragraph (a) or (b) who would have been a government officer within the 

meaning of section 96 of this Act as enacted before the coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) Act (No. 2) 1984, 

but does not include — 
(d) any teacher; or 
(e) any railway officer as defined in section 80M; or 
(f) any member of the academic staff of a post-secondary education institution; 
… 

21 There is no suggestion that Mr Quach falls within sub-clauses (aa), (ab) or (c) of the definition. The relevant or possibly 
applicable sub-clauses are (a) ‘public service officer’, and (b) ‘employed on the salaried staff of a public authority’. 
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Is Mr Quach a public service officer? 
22 Public service officer is defined in s 7 of the IR Act to mean ‘a public service officer within the meaning of the Public Sector 

Management Act 1994;’. 
23 The Public Sector Management Act 1994 (WA) (PSMA) defines in s 3, public service officer to mean ‘an executive officer, 

permanent officer or term officer employed in the public service under Part 3;’. 
24 Public service is defined in Part 3, s 34 of the PSMA as constituted by: 

(a) departments; and 
(b) SES organisations, insofar as any posts in them, or persons employed in them, or both, belong to the Senior 

Executive Service; and 
(c) persons employed under this Part, whether in departments or in the Senior Executive Service in SES organisations or 

otherwise. 
25 The Health Service is a health service provider established under s 32 of the Health Services Act. It is neither a department, nor 

an SES organisation as defined in the PSMA. 
26 Mr Quach’s appointment and employment is pursuant to Part 9, s 140 of the Health Services Act. Under Part 9, s 104(3) of the 

Health Services Act, Part 3 of the PSMA does not apply to employees of health service providers. That section provides: 
The PSM Act Part 3 does not apply to employees. 

27 Mr Quach is not employed under Part 3 of the PSMA. As he is not employed under Part 3, and the Health Service is neither a 
department, nor an SES Organisation, he is not a public service officer as defined. He is therefore not a government officer as 
defined within s 80C(1)(a) of the IR Act. 

Is Mr Quach on the Health Service’s salaried staff? 
28 There is no dispute, and we find that the Health Service is a public authority for the purpose of the sub-clause (b) definition of 

government officer. 
29 The Board recently considered the meaning of ‘salaried staff’ in the s 80C(1)(a) definition in Fenton v WA Country Health 

Service - SW [2021] WAIRC 00214; (2021) 101 WAIG 585. After summarising a series of decisions by the Industrial Appeal 
Court, the Board and the Commission concerning the meaning of salaried staff, the Board adopted and applied the approach of 
the learned Commissioner Kenner (as he was then) in McGinty v Department of Corrective Services [2012] WAIRC 00054; 
(2012) 92 WAIG 190 at [10]-[11], concluding at [50], that by referring to salaried staff the legislature intended to draw a 
distinction between those employees paid on a salaried basis and those who are paid wages. The dichotomy focuses on the 
frequency and structure of fixed periodic payments as well as the services for which the payment is made. 

30 Whether a person is on salaried staff is a question of fact. Importantly, that remuneration is described as ‘salary’ is not 
conclusive. Thus in McGinty, a vocational support officer was determined not to be employed on the salaried staff of the 
relevant agency, notwithstanding the fact that the applicable industrial instrument referred to remuneration arrangements using 
the term ‘annualised salary’. Similarly, in Fenton, Ms Fenton was found not to be a government officer or on the salaried staff 
of her employer, notwithstanding the fact that her contract of employment referred to the term ‘salary’ and the industrial 
instrument also used the term ‘salary’ in various clause headings. 

31 The Industrial Agreement that applies to Mr Quach uses the terms ‘wages’ and ‘salary’ interchangeably. For example, the 
word ‘salary’ is used in clauses dealing with underpayments, salary packaging, and leave. Where the word ‘salary’ is used, it is 
intermittent and interchanged with other terms like ‘ordinary rates of pay’ within the same clause. Notably, none of the 
references to ‘salary’ are contained in clauses that determine rates of remuneration. Rather, the word is used in contexts 
generally dealing with the methods by which remuneration and other entitlements are satisfied. 

32 On the other hand, the Industrial Agreement’s clauses dealing substantively with rates of remuneration refer to ‘wages’. In 
particular, cl 19 is headed ‘Classification and Wage Rates’. Significantly, it provides for payment of a ‘weekly base rate of 
pay’ for all 13 classifications covered by the Industrial Agreement. Clause 19.4 provides that wages are paid fortnightly, and 
overtime and penalty rates, where applicable, will be paid at least monthly. 

33 Under the Industrial Agreement, the weekly base rate of pay is payable for full-time hours, being an average of 38 hours 
per week: cl 11. Clause 13 ‘Hours of Work’ dictates the work cycles, maximum hours and spread of hours over which the 
ordinary hours can be worked. Hours worked outside of ordinary hours attract overtime rates: cl 16. Further, the 
Industrial Agreement specifies rates of pay other than the weekly base rate of pay for shift work: cl 17, and weekend work: 
cl 18. 

34 In addition to the weekly base rate of pay, the Industrial Agreement provides for various miscellaneous allowances in cl 24. 
35 Mr Quach’s remuneration is determined by the terms of the Industrial Agreement. His payslips do not determine his 

remuneration entitlements but reflect them. Clearly, Mr Quach’s earnings were both regular and periodic as well as being 
determined, in part, by reference to time. However, his earnings were not entirely fixed in the necessary sense, because 
overtime, penalties and other allowances were payable depending on what work was performed by him and when it was 
performed. The nature and structure of his remuneration arrangements indicate that his remuneration is properly categorised as 
wages within the wages/salary binary. 

36 This categorisation is consistent with the nature of the services Mr Quach performs and, indeed, the nature of services involved 
in the vast majority of the classifications covered by the Industrial Agreement. It is worth commenting on the nature of the 
positions described in cl 19 of the Industrial Agreement. There are approximately 100 Hospital Worker jobs listed. We 
mention a few: Chef, Housekeeper, Gardner, Cook, Orderly, Storeperson, Bus Driver, Cleaner, Patient Care Assistant, and 
Laundry Worker. While the Industrial Agreement’s occupational coverage is broad, this list nevertheless gives a fair sense that 
the coverage is of manual and operational occupations. 
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37 As a Food Service Attendant, and indeed as a Cleaner, the nature of the services which Mr Quach provides and for which he is 
remunerated are manual services. His duties do not involve organisational management or duties of an administrative nature. 
He does not manage others in the workplace. It cannot be said his earnings were for administrative, managerial or technical 
services, nor could his role be described as being in the administrative or professional ranks of the public service. 

38 Having regard both to the structure of Mr Quach’s remuneration and the services he provides in respect of which remuneration 
is paid, we do not consider he was a member of the Health Service’s salaried staff. 

39 As Mr Quach is not employed on the Health Service’s salaried staff to bring him within the definition of a government officer 
within s 80C(1) of the IR Act, he does not have standing to bring the appeal, and the appeal is beyond the Board’s jurisdiction. 
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Result Appeal dismissed 
Representation 
Appellant Mr T Quach on his own behalf 
Respondent Ms M Di Lello 
 

Order 
HAVING heard from Mr T Quach on his own behalf, and Ms M Di Lello on behalf of the respondent, the Public Service Appeal 
Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the appeal be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2022 WAIRC 00048 
REVIEW OF DECISION - S.61A - OSH ACT 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES RSV GROUP PTY LTD 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 4 FEBRUARY 2022 
FILE NO/S OSHT 10 OF 2021 
CITATION NO. 2022 WAIRC 00048 
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Result Applicant granted leave to discontinue 
Representation 
Applicant Mr R Lombardo 
Respondent Ms A Sukoski (of counsel) 
 

Order 
WHEREAS this is a referral pursuant to section 61A of the Occupational Safety and Health Act 1984 (WA) to review the 
decision of the Worksafe Western Australia Commissioner; 
AND WHEREAS on 1 February 2022 the applicant sought leave to withdraw the referral and the respondent consented to the 
withdrawal; 
AND WHEREAS on 4 February 2022, a Form 1A – Multipurpose Form was filed to discontinue in respect of the referral; 
NOW THEREFORE, the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) 
grants leave to the applicant to discontinue the referral and orders: 

THAT the application be, and by this order is discontinued by leave. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
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FULL BENCH—Appeals against decision of Commission— 
2022 WAIRC 00097 

APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER B 169/2019 GIVEN ON 5 NOVEMBER 
2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
FULL BENCH 

CITATION : 2022 WAIRC 00097 
CORAM : CHIEF COMMISSIONER S J KENNER 

 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 

HEARD : FRIDAY, 25 FEBRUARY 2022 
DELIVERED : FRIDAY, 4 MARCH 2022 
FILE NO. : FBA 8 OF 2021 
BETWEEN : ADRIAN DOYLE 

Appellant 
AND 
ROMAN CATHOLIC BISHOP OF BUNBURY 
Respondent 

 

ON APPEAL FROM:  
Jurisdiction : The Western Australian Industrial Relations Commission 
Coram : Commissioner T B Walkington 
Citation : 2021 WAIRC 00566 
File No : B 167 OF 2019 
 

Catchwords : Industrial law (WA) - Appeal against decision of Commission - Various interlocutory 
applications - Scope of an appeal under s 49(4) - Applications dismissed  

Legislation : Industrial Relations Act 1979 (WA) s 49, s 49(4)     
Result : Interlocutory applications dismissed 
Representation: 
Counsel: 
Appellant : In person 
Respondent : Mr B Di Girolami of counsel 
Solicitors: 
Respondent : Lavan 
 

Case(s) referred to in reasons: 
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Reasons for Decision 
THE FULL BENCH: 
Interlocutory applications 
1 The above appeal is listed for hearing by the Full Bench on 22 March 2022. 
2 The appellant has filed four interlocutory applications. The first application seeks, in effect, to amend his first instance claim 

before the Commission, to bring in claims for long service leave, sick leave, and superannuation in the amounts of $16,457, 
$13,272, and $103,000 respectively. This is in addition to his first instance claim, dismissed at first instance and now 
challenged on appeal, for denied contractual benefits for an alleged three year term, remaining under his contract of 
employment, in the sum of $345,000. 

3 The second interlocutory application seeks discovery of documents from the respondent in relation to a range of subject matter, 
to assist in establishing his grounds of appeal in the present proceedings. 

4 The third interlocutory application brought by the appellant seeks what are described to be admissions, by way of an invitation 
to the respondent to admit facts, as to the identity of the respondent in the appeal. As far as we can apprehend from the 
application, the request for the respondent to admit facts as to the identity of the employer, relates to the change of name of the 
respondent made by order of the Commission at first instance in July 2020: [2020] WAIRC 00385.   

5 The order made by the Commission at that time, followed an application by the appellant to change the name of the respondent 
from that initially named by the appellant of ‘Mandurah Catholic College’ to the ‘Roman Catholic Bishop of Bunbury’. The 
appellant in the interlocutory application, refers to subsequent changes to the employing entity of employees engaged in 
educational institutions in the State, to an incorporated body. 

6 The final interlocutory application brought by the appellant, relates to a claim of a conflict of interest asserted against the 
respondent’s solicitors, Lavan, and also a request for the disclosure of costs and expenditure incurred by the respondent and 
other employing entities, in relation to the appellant’s litigation against them. 

Disposition 
7 As was explained by the Full Bench to the appellant during the course of the hearing of the interlocutory applications, an 

appeal to the Full Bench from a Commissioner under s 49 of the Industrial Relations Act 1979 (WA) is limited in nature.  
Section 49(4) provides that: 

 (4) An appeal under this section — 
 (a) shall be heard and determined on the evidence and matters raised in the proceedings before the 

Commission; and 
 (b) shall, if brought by a person referred to in subsection (3)(b), be dismissed unless, on the hearing of 

the appeal, that person obtains leave of the Full Bench, 
  and, for the purpose of paragraph (a), proceedings include any proceedings arising under section 35(3). 

8 As s 49(4) makes clear, an appeal to the Full Bench is to be heard and determined on the ‘evidence and matters raised’ in the 
first instance proceedings.  It is not an opportunity for a party to attempt to reargue their case at first instance; or to seek 
interlocutory orders or directions to bolster their case on appeal, in relation to matters not dealt with at first instance. In 
essence, an appellant is confined to the relevant material included in the appeal book filed in connection with an appeal, as may 
be supplemented by order of the Full Bench.  Any such supplementation, however, must be confined to the evidence and 
matters raised in the proceedings before the Commission at first instance. 

9 As to the first interlocutory application, it is not permissible for the appellant to seek to, in effect, amend his first instance 
claim on appeal.  The time to seek leave to amend his claim at first instance was prior to or during the proceedings before the 
Commission. In relation to the second application for orders for discovery and production of documents in order to support the 
appellant’s grounds of appeal, again, that is not a permissible course.  This is for the same reasons that we have just outlined in 
relation to the first application.   

10 As to the third interlocutory application, concerning a request by the respondent to admit facts as to the identity of the 
respondent, it is relevant to note that the name of the respondent, as mentioned above, was changed by order of the 
Commission on the application of the appellant. Whilst there might have been subsequent changes to the legal entity 
employing staff of Catholic education institutions throughout the State, the time for seeking admissions from the respondent in 
relation to this issue, was prior to or at the first instance proceedings before the Commission.  It is not permissible for the Full 
Bench on appeal, to now deal with such issues.   

11 The named employer is set out in the notice of appeal brought by the appellant as the named employer reflected in the order of 
the Commission made in July 2020.  The learned Commissioner did not deal with that issue any further after the making of the 
order on the application of the appellant. That is the entity against whom the claim at first instance was ultimately asserted, and 
against whom the appeal is brought, as reflected in the decision of the Commission. Whilst in ground 6 of the appeal notice, 
the appellant adverts to what he describes as some confusion by the blurring of ‘many employer(s) and “employing 
authorities”, it is unclear what is asserted. Furthermore, it would be unusual, to say the least, for an appellant to bring an appeal 
against an order that the appellant had themselves sought at first instance.  Notwithstanding this however, the fundamental 
difficulty the appellant faces is that the interlocutory application sought falls outside of the scope of the matters to be heard and 
determined by the Full Bench, having regard to s 49(4) of the Act. 
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12 The final interlocutory application, which asserts conflicts of interest involving the respondent’s solicitors and discovery of 
certain matters, is not an issue which is relevant to the proceedings before the Full Bench. 

13 As was mentioned to the appellant during the course of the hearing of the interlocutory applications, in the event that the 
appeal is upheld either in full or in part, and the proceedings are remitted to the Commission at first instance, then it may be 
possible for the appellant to bring some of the interlocutory applications he has made, in those further proceedings, should that 
transpire.  

14 For the foregoing reasons, the interlocutory applications before the Full Bench must be dismissed. 
 

 

2022 WAIRC 00096 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN DOYLE 
APPELLANT 

-and- 
ROMAN CATHOLIC BISHOP OF BUNBURY 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE FRIDAY, 4 MARCH 2022 
FILE NO/S FBA 8 OF 2021 
CITATION NO. 2022 WAIRC 00096 
 

Result Interlocutory applications dismissed 
Appearances 
Appellant In person 
Respondent Mr B Di Girolami of counsel 
 

Order 
HAVING HEARD Mr A Doyle on his own behalf, and Mr B Di Girolami of counsel on behalf of the respondent, the Full Bench, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the interlocutory applications filed on 14 February, 15 February, 23 February, and 24 February 2022 be and are 
hereby dismissed. 

 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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PARTIES ADRIAN DOYLE 
APPELLANT 

-and- 
ROMAN CATHOLIC BISHOP OF BUNBURY 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE WEDNESDAY, 9 MARCH 2022 
FILE NO/S FBA 8 OF 2021 
CITATION NO. 2022 WAIRC 00103 
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Result Extension of time granted 
Appearances 
Appellant In person 
Respondent Mr I Curlewis of counsel 
 

Order 
WHEREAS on 26 November 2021, an appeal to the Full Bench was instituted under s 49 of the Industrial Relations Act 1979 (WA) 
(IR Act); 
AND WHEREAS this appeal is set down for hearing on Tuesday, 22 March 2022 at 10.30 am; 
AND WHEREAS Practice Note 12 of 2021 requires the appellant to file a written outline of submissions, and a list of the 
legislation and authorities they rely upon at least 14 calendar days prior to the date and time listed for the hearing of the matter; 
AND WHEREAS Practice Note 12 of 2021 requires the respondent and any intervener or objector are to file a written outline of 
submissions, and a list of the legislation and authorities they rely upon at least seven calendar days prior to the date and time listed 
for the hearing of the matter; 
AND WHEREAS on 8 March 2022, the appellant lodged an interlocutory application seeking an extension of time to file his 
submissions; 
AND WHEREAS the respondent does not object to the extension on the provision that that an equivalent extension of time be 
allowed to the respondent; 
AND WHEREAS the Full Bench has considered the application; 
NOW THEREFORE, the Full Bench, pursuant to the powers conferred on it under the IR Act, hereby orders – 

1. THAT the time for the appellant to file his submissions in accordance with Practice Note 12 of 2021 be 
extended to Friday, 11 March 2022. 

2. THAT the time for the respondent to file its submissions in accordance with Practice Note 12 of 2021 be 
extended to Friday, 18 March 2022. 

 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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Appellant 
AND 
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ON APPEAL FROM: 
Jurisdiction : The Western Australian Industrial Relations Commission 
Coram : Commissioner T B Walkington 
Citation : 2021 WAIRC 00479 
File No : U 27 OF 2020 
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Catchwords : Industrial Law (WA) - Appeal against decision of the Commission - Principles for 
admission of fresh evidence on an appeal applied - Principles not satisfied - Fresh evidence 
not admitted - Award coverage - Relevant award did not apply - Assessment of 
compensation for loss and injury - No evidence of injury - Award of compensation reduced - 
Appeal upheld in part 

Legislation : Industrial Relations Act 1979 (WA) s 23A(6), s 49(4)(a) 
Industrial Relations Commission Regulations 2005 (WA) reg 102(3) 
Veterinary Surgeons Act 1960 (WA)  

Result : Appeal upheld in part 
Representation: 
Counsel: 
Appellant : In person 
Respondent : Ms E Creek of counsel 
Solicitors: 
Respondent : Clayton Utz 
 

Case(s) referred to in reasons: 
Anderson v Director General, Department of Education [2017] WAIRC 00792; (2017) 97 WAIG 1420 
House v The King [1936] HCA 40; (1936) 55 CLR 499 
Lynam v Lataga Pty Ltd [2001] WAIRC 02420; (2001) 81 WAIG 986 
Michael v Director General, Department of Education and Training [2009] WAIRC 01180; (2009) 89 WAIG 2266 
Myers v Myers [1969] WAR 19 
Richards v Nicoletti [2016] WAIRC 00941; (2016) 97 WAIG 117 
Stephenson v MJ Edwards T/as M.J Edwards and J. Pendarvis [2021] WAIRC 00479; (2021) 101 WAIG 1252 
Underdown v Dowford Investments Pty Ltd [2005] WAIRC 01243; (2005) 85 WAIG 1437 

Reasons for Decision 
THE FULL BENCH: 
Brief background 
1 The respondent commenced employment with the appellant as a Kennel Hand at the appellant’s business known as Mageela 

Cottage and Boarding Kennel.  The respondent was responsible for the care of the dogs at the kennel, including their feeding 
and cleaning.  The respondent initially worked up to 30 hours per week increasing to 38 and a half hours per week from 
September 2019.  On 3 February 2020, the respondent was dismissed by the appellant, the owner and operator of the kennel 
business. 

2 In February 2020, the respondent commenced proceedings in the Commission alleging that she had been unfairly dismissed 
and sought compensation for loss and injury.  The application was listed for hearing and was heard on 17 December 2020.  The 
learned Commissioner found that the respondent had been unfairly dismissed and awarded her compensation for loss and 
injury in the sum of $9,438.89.  As set out in the learned Commissioner’s reasons, the appellant did not appear before the 
Commission at first instance, despite being afforded every reasonable opportunity to do so: Stephenson v MJ Edwards T/as 
M.J Edwards and J. Pendarvis [2021] WAIRC 00479; (2021) 101 WAIG 1252. 

Decision of the Commission at first instance 
3 Considerable delay in the hearing and determination of the matter at first instance was substantially caused by the appellant 

seeking, and being granted, extensions of time to comply with time limits imposed by the Commission concerning procedural 
directions made.  Additionally, the appellant sought, and was granted, two adjournments of the hearing of the application.  The 
hearing was first listed to proceed on 25 November 2020 however the appellant sought an adjournment on the grounds of 
staffing issues and work commitments.  The appellant also had not yet by that time, complied with directions to file and serve 
his outline of submissions in respect of the respondent’s claim.  The respondent did not oppose the adjournment application on 
the condition that the appellant file and serve his outline of submissions by 27 November 2020 and that the hearing be relisted 
on a date prior to 24 December 2020.  The matter was relisted for hearing on 10 December 2020. 

4 Shortly before the listed hearing date, on 7 December 2020 the appellant made another application to adjourn the listed hearing 
date.  This was again on the basis that the appellant had been unable to staff his kennel operation and needed to attend to some 
specific care requirements for some animals.  Despite the respondent opposing the appellant’s second request for an 
adjournment, the learned Commissioner granted the application, and it was ultimately relisted for hearing on 
17 December 2020. 
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5 On 15 December 2020, the appellant informed the Commission that he would be unable to attend the hearing.  A specific 
application to adjourn the proceedings was not made.  The appellant again raised the issue of being short staffed and his 
inability to recruit and train a replacement.  The appellant still had not filed his written submissions as previously required, by 
14 December 2020.  After considering the relevant principles in relation to adjournments set out in Myers v Myers 
[1969] WAR 19, the learned Commissioner determined to proceed in the absence of the respondent and the matter listed for 
hearing on 17 December 2020, proceeded.  The respondent was the only witness called to give evidence. 

6 In considering whether the respondent was unfairly dismissed, the learned Commissioner made findings and reached the 
conclusion that none of the complaints raised by the appellant in his notice of response were ever put to the respondent.  These 
complaints related to mistreatment of a dog ‘Cooper’; the respondent’s alleged refusal to work shifts on afternoons, weekends, 
and public holidays; the alleged manipulation of the roster by the respondent and her excessive telephone use whilst at work.  
The learned Commissioner found the respondent to be an honest witness and she accepted her evidence.  The Commission 
found that the appellant had not raised these matters with the respondent, explained the consequences of failing to address 
them and did not offer any assistance to the respondent. 

The appeal 
7 The appellant has appealed against the decision of the Commission.  The notice of appeal does not comply with the 

requirements of reg 102(3) of the Industrial Relations Commission Regulations 2005 (WA).  It does not specify particulars 
relied upon by the appellant to demonstrate that the learned Commissioner’s decision was against the evidence or the weight of 
the evidence, nor specific reasons why it is alleged to be wrong in law.  Despite this, the appellant attached a statement to the 
notice of appeal which, whilst lengthy, is in the following terms: 

I am seeking to appeal against a decision of the Commission.  Please consider the damning text msg and pdf file evidence 
(attached, a fair proportion of which I had never sighted nor had in my possession prior to 5 September 2021) that 
Ms Stephenson did have knowledge of and/or was in her possession but elected to deny and/or not disclose during her 
questioning by the Commission at the 17 December 2019 hearing; concerning namely but not limited to: 
• Whether or not Ms Stephenson had been given a fair go all around (53). 
• Factual evidence of some of Ms Stephenson’s misconduct and unlawful activities including rosters and roster 

manipulation for extra hours worked, refusing to work shifts as requested, unlawful hours, unlawful 
unauthorised training up of a fellow employee and extra unauthorised hours claimed by that employee whilst 
being unlawfully trained (mgs Stephenson - Slender). 

• Factual evidence of Ms Stephenson admitting to Ms Slender she had trained up Ms Stanley (Bec) to complete 
6am - 3pm shifts and I quote a text msg from Ms Stephenson to Ms Slender “Also Bec is all good to go for the 
6am-3pm shifts - I trained her up on everything on Saturday so she is all good to go”. 

• Factual text msg evidence Ms Stephenson did this deliberately behind my back as she had refused to work 
26 January 2020 as per my lawful request/instruction.  Ms Stephenson had never been authorised to train 
anyone up, Ms Stephenson was also the most junior employee at the kennel at the time, and the last one that had 
been employed so Ms Stephenson was the first employee in line to go should I have to return home to work at 
the kennel.  Ms Stephenson also has no comprehension or understanding of how the roster has been formulated 
to accommodate the requirements of all four employees of this business. 

• The repeated financial and emotional bullying proof of an employee (Ms Slender - rosters) 
• Manipulating of shift roster again; Ms Stephenson telling another employee she can no longer complete the 

shifts she used to be able to do because she had to make arrangements for her new boyfriend for activities on 
weekends, and also pick him up from uni in the afternoons so that he didn’t have to pay for parking at uni.  
Ms Stephenson wanting Ms [S]lender and Ms Mackintosh to change a majority of their shifts up to 
accommodate for Ms Stephenson new availabilities & unavailability’s, new unavailability’s that Ms Stephenson 
never raised with me (her employer).  This was creating extreme distress, disharmony and unrest amongst the 
four employees at the time.  This happened at least two times that I’m aware of, once in November 2019 where 
Ms Stephenson was expressly told that she was not responsible for allocating shifts for other employees, and 
then Ms Stephenson started trying to do it again in early January 2020, which coincided again with my being 
away at work and not present at the kennel. 

• The emotional and attempted financial bullying of her employer. 
• No less than three references of conversations and warnings to Ms Stephenson about her phone usage 

December 12th 2019 to January 4th 2020. 
• Msgs and references to conversations where Ms Stephenson was told her employment and/or hours were subject 

to change and/or termination. 
• Evidence of Ms Stephenson’s performance and conduct being observed and addressed with her from around 

September 2019 onwards and more frequently from mid November 2019 on an almost weekly basis through to 
termination of her employment 3 February 2020. 

• Evidence of Ms Stephenson’s repeated transgressions, mood swings, deceitfulness, unlawful and bullying 
behaviour, her repeatedly demonstrating she is unable or unwilling to follow lawful instruction/requests, and her 
repeatedly demonstrating that she is capable of mistreating the animals when I was not present to supervise, 
which in the end after some considerable time (months) left me the only option of Summary dismissal of 
Ms Stephenson as soon as I was sure that I was suitably organised and resourced to be able to enact it. 
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• All of the above were extremely damaging and disruptive to the viability and profitability of my business and 
my personal life.  Having to fire Ms Stephenson because of her Serious Misconduct and unlawful activities, had 
a direct impact to me at the time, on my being able to earn an income to meet my day to day and weekly 
expenses, expenses which included paying the wages of 6 other employees over two businesses, and my ability 
to be able to recover and resume with a private life after the late passing of my partner.  It was a very distressing 
time in my life. 

• The text messages attached between Ms Slender and Ms Stephenson represent a window of time of just three 
days.  Apparently this had been going on unbeknownst to me for some weeks if not months verbally and by text 
message. 

With reference to most of all of the above, material that Ms Stephenson had in her possession all the time whilst making 
her claim and submitting her evidence at the Hearing, I believe the Commission has erred in finding that her employer has 
not given Ms Stephenson ample opportunity to correct her ways. 
Along with the attached text message and pdf file evidence there is also a word document and some photos attached 
providing some commentary and evidence for the following items; 
The RSPCA report: Third party employee evidence quoting Ms Stephenson as admitting the RSPCA inspection being 
linked to Ms Stephenson by Ms Stephenson quoting to this employee “must have (the RSPCA inspection) come about by 
something I said to someone else or sent through Facebook (the internet)”. 
Factual evidence (photos) that locking the kennel door simply can’t be done.  The kennel door has never ever had a lock 
fitted to it and therefore it can’t be locked.  The kennel is located at the rear of my private residential property and the 
kennel is not accessible from the street frontage other than through the front door of my house or a side gate that always 
remains locked. 
The door that was locked shortly after Ms Stephenson was told to leave was in fact the front door to my private home and 
not the entry door to the kennel.  I did not lock the door immediately behind Ms Stephenson as I had made sure I was 
never in the same room as Ms Stephenson throughout the entire but short dismissal process.  I’m sure most private 
properties in Perth have their front doors locked and I’m sure I have the basic civil right to lock the front door to my 
house.  I cannot for the life of me see how the Commission has viewed my locking the front door to my house as callous. 
Evidence that employees of the Business are not, and cannot be, covered by the WA Animal Welfare award. 
I also have a Fair Work Order that was issued in 2010 stating that this very same business is not covered by an Award and 
is indeed determined as “Award free”. 
I believe the Commission has erred in its determination of whether or not the business is covered by the WA Animal 
Welfare Award. 
I don't admit to some of Ms Stephenson’s recollections of what she got told when she was dismissed.  Ms Stephenson was 
told; 
“It’s time for you to go Nat”.  When Ms Stephenson asked why I replied “you have cost me my income” (I can't work 
away anymore as a direct result of Ms Stephenson’s actions and subsequent sacking), “I don't like your attitude” (not 
willing to accept nor follow lawful requests such as medication regimes, roster requests, animal management and 
movement techniques and more especially so when left unsupervised, and so on) and “you're hard to be around” 
(Ms Stephenson hadn’t spoken to me much voluntarily, if at all, since 4th of January when I gave her her last warning 
about her mobile phone usage.  She elected to not talk to me but elected to be silent and moody instead, playing very loud 
music from her phone when performing tasks that had to be done in my house when I was in there trying to do paperwork 
and other tasks and she also very deliberately tried to organise not having to work any shifts with me from that point on). 
My next comment was “You're a good worker ...(pause)... in areas, but it’s time for you to go.  Can you give me my front 
door key before you go please?” Ms Stephenson had a couple of sobs, gave me the front door key, then departed the 
house in a composed manner.  I closed and locked the open front door (I had left the door open upon my return that 
morning) about half a minute after she left. 
At the time of the dismissal I was trying to make the dismissal as pleasant as possible for Ms Stephenson.  But that 
changed after the RSPCA visit and the constant barrage of text msg demands I received from Ms Stephenson after her 
dismissal. 
I do admit that the threat of euthanizing 60 dogs appears inappropriate from the outside looking in, but in context, those 
spineless and gutless people who choose to contribute to and make false accusations and malicious reports in anonymity 
hiding behind regulatory powers need to realise that sometimes there may be adverse outcomes to what they might be 
expecting and they need to learn that their opinions count for very little or nothing in most outcomes, and they need to 
think again before acting in such a way. 
I don’t admit to threatening to tarnish Ms Stephenson’s reputation, I simply told Ms Stephenson I had the right and 
obligation to pass on to any prospective employers of veterinary nurses in that capacity, my experiences of 
Ms Stephenson’s conduct, performance, work ethic and standards.  If Ms Stephenson felt threatened by that, well by now 
I think we all know why.  No apologies from me if Ms Stephenson never works with animals again. 
I deny locking the kennel door behind Ms Stephenson, this is simply not possible to do, and I can’t understand why 
Ms Stephenson has mislead and lied to the Commission resulting in the Commission to believe that such an action 
happened, and why the Commission did not ask Ms Stephenson to produce evidence of the act of locking the door to the 
Kennel actually occurring.  I believe the Commission has erred in assuming this as fact. 
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So my question is, given the above paragraphs and the factual text messages and photos that have been attached, what 
parts of Ms Stephenson’s claims and testimony can you believe, if any? 
Hopefully the Full Bench of the Commission elects to get to the bottom of the facts and truth surrounding this matter 
rather than elect to choose to go out on to autopilot, stick its head in the ground, and hide behind historical legal principle 
and procedure. 
Hopefully the Commission is also strong enough to be able to be proactive and recognise this is a matter that has a few 
unique circumstances for it to consider outside of the mainstream e.g. timing of the death of my partner versus the effect 
on the business versus my resources to be able to provide, the community expectation of me to attend to the unforeseeable 
and unpredictable immediate animal welfare commitments of my dogs versus the importance to attend to matters of the 
Commission - this was a relatively easy decision for me to make, but again no apologies from me for the path that I chose. 

8 In the appellant’s outline of submissions, he has summarised his contentions under a heading described as ‘Summary of 
Grounds of Appeal’ which are as follows: 

… 
2. The finding of the Commission that the Respondent was unfairly dismissed was incorrect on the evidence. 
3. The finding of the Commission that the Respondent’s position was a Level 2 position covered by the Animal 

Welfare Industry Award was incorrect at law. 
4. The award of compensation for distress in the Decision was not supported by the weight of the evidence. 

9 As the appellant developed his written and oral submissions before the Full Bench in accordance with these three identified 
issues, and as the respondent’s written submissions and her oral submissions before the Full Bench were responsive to these 
three issues, for the purposes of these reasons, we will deal with the appellant’s contentions on the same basis. 

Relevant principles 
10 The decision of the learned Commissioner that the respondent’s dismissal was unfair was a discretionary decision.  The 

relevant principles applying to an appeal from a discretionary decision are well known.  It is only in limited circumstances that 
the Full Bench should interfere with the exercise of a discretion by a Commissioner.  It is only if the appellant can satisfy the 
Full Bench that a Commissioner has made an error in the exercise of their discretion, that the Full Bench can intervene.  This 
might be a matter of principle, it may involve mistaking the facts, it may involve an error of law, it may also involve failing to 
take into account relevant considerations or taking into account irrelevant considerations.  Additionally, if the decision reached 
is manifestly unreasonable or plainly unjust, appellate intervention may be permissible: House v The King [1936] HCA 40; 
(1936) 55 CLR 499 per Dixon, Evatt and McTiernan JJ at [504]-[505]. 

11 Additionally, in Michael v Director General, Department of Education and Training [2009] WAIRC 01180; (2009) 
89 WAIG 2266, Ritter AP observed that a Commissioner’s decision that a dismissal was unfair or not, should be accorded due 
deference.  Ritter AP said at [143]: 

These principles of appellate restraint have particular significance when it is argued, as here, that a court at first instance 
placed insufficient weight on a particular consideration or particular evidence.  This was considered by Stephen J in 
Gronow v Gronow (1979) 144 CLR 513 at 519.  There, his Honour explained that although “error in the proper weight to 
be given to particular matters may justify reversal on appeal, … disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge”.  This is because, in considering an appeal against a discretionary 
decision it is “well established that it is never enough that an appellate court, left to itself, would have arrived at a 
different conclusion”, and that when “no error of law or mistake of fact is present, to arrive at a different conclusion 
which does not of itself justify reversal can be due to little else but a difference of view as to weight”.  (See also Aickin J 
at 534 and 537 and Monteleone v The Owners of the Old Soap Factory [2007] WASCA 79 at [36]). 

Preliminary issue – fresh evidence 
12 The appellant contended that as he was unable to participate in the hearing before the learned Commissioner on 

17 December 2020, certain evidence should be taken into account by the Full Bench, and which was not before the learned 
Commissioner in the proceedings at first instance.  A lot of this material includes, but is not limited to, text messages over 
various dates between the respondent and Ms Slender, another employee of the appellant, which the appellant contended 
related to the allegation that the respondent failed to follow lawful and reasonable directions.  The second category of new 
evidence is a series of photographs of the front of the appellant’s premises and of the kennel door.  The third category of new 
evidence is a letter from the Fair Work Ombudsman dated 9 August 2011, which, in response to a complaint by an employee 
of the appellant in early 2011, concluded that the appellant’s employees were award free (see AB189-192). 

13 The clear identification of the documents sought to be tendered by the appellant as new evidence has been made more difficult 
by reason of the fact that there is very considerable overlap and duplication between documents that we understood the 
appellant sought to have tendered as new evidence, and other documents in evidence, and exhibited in the proceedings at first 
instance.  Furthermore, a number of the documents which we understood to be identified by the appellant as new evidence, 
were duplicated in various attachments to the Form 8 - Notice of Appeal, and in part of Form 1A - Extension to Lodge the 
Appeal Book, filed by the appellant. 

14 In the appellant’s written and oral submissions however, it appeared that the focus of the appellant’s application to tender new 
evidence were text messages passing between the respondent and Ms Slender (see AB65-77). These text messages were also 
the subject of the affidavit of Ms Slender, commencing at par 7.  Ms Slender deposed to the effect that from about September 
or October 2020, the appellant approached her to ask if she had any text message exchanges between the respondent and 
herself.  Ms Slender said that she had discussed these with the appellant much earlier, in January 2020.  Ms Slender went on to 
say that she suffered some ill health from about the end of September through to late December 2020, which limited her to 
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only performing minimal duties at the kennels.  Ms Slender said that given her state of health and her general reluctance to 
‘dob in’ others, she did not feel comfortable with the appellant’s requests, to produce text messages between herself and the 
respondent.  According to Ms Slender, it was not until the appellant discussed with her the decision of the Commission, finding 
the respondent to have been unfairly dismissed, which discussion took place she says in about early September 2021, that she 
obtained some of the messages passing between her and the respondent, and showed them to the appellant at about this time. 

15 Ms Slender, also referred to the text messages at AB65-77 and said they referred to difficulties that she had with the 
respondent in relation to rostering and other issues.  Ms Slender also deposed to other matters involving the respondent, 
including telephone use in the workplace and various instructions given by the appellant in relation to the care and treatment of 
the animals. 

16 The appellant contended that this text message material would have had an influence on the hearing of the matter before the 
learned Commissioner.  It was asserted that this material would substantiate that: 
(a) the respondent manipulated the work roster without authority; 
(b) the respondent attempted to reduce the rostered working hours of other employees without permission; 
(c) the respondent refused to work shifts as agreed; 
(d) the respondent was providing unauthorised training to other employees; and 
(e) the respondent had been issued warnings in relation to the inappropriate use of her mobile telephone whilst at work. 

17 The respondent opposed the admission of the new evidence, by way of the affidavit of Ms Slender and the various text 
messages and other material sought to be adduced.  The respondent’s submission was that none of the material was new, and it 
existed well prior to the hearing of the proceedings at first instance in December 2020.  It was contended that the new evidence 
was available to the appellant at the time of the hearing before the Commission in December 2020.  Also, that reasonable 
diligence by the appellant would have disclosed the material in the preparation of his case. 

18 Furthermore, and in any event, the respondent contended that none of the material that the appellant sought to have considered 
by the Full Bench as new evidence, even if admitted, would have led to the Commission concluding that the appellant did not 
unfairly dismiss the respondent. 

19 The principles applicable to the adducing of ‘fresh’ or ‘new’ evidence are well settled.  Whilst s 49(4)(a) of the Industrial 
Relations Act 1979 (WA) provides that an appeal ‘shall be heard and determined on the evidence and matters raised in the 
proceedings before the Commission…’ this does not preclude the admission of fresh evidence, if the circumstances justify it.  
In Anderson v Director General, Department of Education [2017] WAIRC 00792; (2017) 97 WAIG 1420, Smith AP (as she 
then was), adverted to the applicable principles regarding the tender of fresh evidence at [87]–[89] as follows: 

87 Section 49(4)(a) of the IR Act does not prohibit the Full Bench from admitting additional evidence.  It does so if 
the evidence is ‘fresh’ and where special or exceptional circumstances are made out. 

88 In Liquor, Hospitality and Miscellaneous Union, West Australian Branch v The Minister for Health [2011] 
WAIRC 00192; (2011) 91 WAIG 291 it was observed [59] - [60]: 

The test to be applied by the Commission for admission of fresh evidence on an appeal was for many 
years set out in the decision of the Full Bench in Federated Clerks’ Union of Australia, Industrial Union 
of Workers, WA Branch v George Moss Ltd (1990) 70 WAIG 3040, 3041 in which the Full Bench held 
that fresh evidence is only admissible if: 
(a) The evidence was not available to the parties seeking to tender it at the time of the trial and the 

evidence would not have been available to that party with reasonable diligence in the 
preparation of their case; and 

(b) The evidence must be such that it would have had an important influence on the result of the 
trial and must be credible, but not necessarily beyond controversy. 

89 The Full Bench modified this criteria in Underdown v Dowford Investments Pty Ltd [2005] WAIRC 01243; 
(2005) 85 WAIG 1437, when Sharkey P and Kenner C with whom Scott C agreed, said at [8] and [9] that fresh 
evidence can only be admitted if it is almost certain that, if the evidence had been available and adduced, an 
opposite result would have been reached.  They also observed that they had put this last condition too low in 
Federated Clerks’ Union of Australia, Industrial Union of Workers, WA Branch v George Moss Ltd (1990) 
70 WAIG 3040 and they wished to retract what they said in that case and substitute the stricter criteria.  The 
modified principle was applied by the Full Bench in Merredin Customer Service Pty Ltd as trustee for Hatch 
Family Trust t/a Donovan Ford/Merredin Nissan and Donovan Tyres v Green [2007] WAIRC 01150; (2007) 
87 WAIG 2789 [10]. 

20 It is clear that the test is now not just whether any fresh evidence, if admitted, would have had an important influence on the 
result of the proceedings.  Rather, it must be almost certain that the opposite result would follow if the evidence were admitted.  
For the following reasons, in our view, none of the material sought to be tendered by the appellant in these proceedings meets 
the test for the admission of fresh evidence on this appeal. 

21 The text messages at AB18-41, are exchanges between the appellant and the respondent over the period 5 November 2019 to 
22 January 2020.  These text messages cover various topics.  Given they are between the appellant and the respondent, they 
were plainly available to the appellant prior to the date of hearing in December 2020.  Likewise, is the letter of 10 March 2020 
from the RSPCA to the appellant at AB92-93.  Self-evidently, given the letter was addressed to the appellant, again plainly, 
this was a document available to the appellant at the time of the hearing in December 2020 and none of this material satisfies 
the first limb of the test in Underdown v Dowford Investments Pty Ltd [2005] WAIRC 01243; (2005) 85 WAIG 1437. 
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22 As noted above, the focus of the appellant’s attempt to admit fresh evidence related to text message exchanges between the 
respondent and Ms Slender over an undefined period in relation to rostering and other issues.  It was suggested by the appellant 
that this evidence would have had an important influence on the hearing because it would assist in establishing that the 
respondent engaged in the manipulation of the work roster without authority; evidenced attempts by the respondent to reduce 
the hours of other staff to their financial disadvantage without authority; evidenced the respondent refusing to work as directed; 
evidenced the respondent training other staff without authority; and evidenced warnings given to the respondent as to the use 
of her mobile phone at work. 

23 The appellant was plainly aware of the existence of the text message exchanges between the respondent and Ms Slender.  At 
par 8 of his written outline of submissions, the appellant admits to seeking information from Ms Slender as early as September 
or October 2020, well prior to the hearing in December 2020, but did nothing further to pursue the matter.  The affidavit of 
Ms Slender filed in these proceedings dated 12 November 2021, confirms this approach for information and that the appellant 
did nothing further about these matters until the decision of the Commission was handed down in September 2021.  At this 
time, the appellant discussed the outcome of the case with Ms Slender, and she mentioned further text messages between 
herself and the respondent, which the appellant requested a copy of.  Furthermore, Ms Slender also said that as far back as 
January 2020, she discussed with the appellant the existence of text message exchanges between the respondent and herself.  
The appellant did nothing further about this, until September 2020. 

24 The next item of evidence the appellant sought to admit was photographs of the front of the appellant’s house and the kennels: 
AB82-85.  As we understood it, this material was sought to be tendered in connection with the appellant’s contention that the 
respondent was not locked out of the appellant’s premises at the time of her dismissal.  The obvious difficulty with such 
material is that it was always available prior to the date of hearing, to be tendered as evidence.  Therefore, it does not satisfy 
the first limb of the test to admit fresh evidence. 

25 At AB86, is an advertisement placed on ‘Gumtree’ for the position that the appellant says the respondent applied for at the 
appellant’s business.  Again, if the date of the advertisement of ‘26.6.2018’ on the advertisement is accurate, and there is no 
contention this is not so, then this material was clearly in existence well prior to the hearing of the respondent’s claim at first 
instance.  It is not fresh in any sense. 

26 The next category of material is a document at AB87-89, described as ‘Text msgs between Mitch (M) & JK (J)’.  This is a 
two-page document that purports to reproduce text message exchanges between ‘J’ and ‘M’ from 14 December 2019 to 
1 February 2020.  Again, self-evidently from the dates, this material was in existence well prior to the date of the hearing and 
there is no reason why it could not have been submitted in the proceedings at first instance. 

27 At AB90-91, is the respondent’s application for the position of Kennel Hand at the appellant’s business, dated 24 June 2018.  
As this application was made to the appellant by the respondent for the position he was seeking to fill, the document existed 
well prior to the date of the hearing.  As with the advertisement for the position referred to above, this does not satisfy the first 
limb for admission as fresh evidence. 

28 Finally, is a document from the Fair Work Ombudsman dated 9 August 2011 at AB189-192, which the appellant contended 
established the appellant’s business was award free, contrary to the finding of the learned Commissioner at first instance, at 
par 48 of her reasons (see AB141), that the respondent’s employment was covered by the Animal Welfare Industry Award.  As 
this letter was sent to the appellant in August 2011, again, it was a document in existence and in the appellant’s possession, 
well prior to the date of the hearing and similarly, it is not able to be considered as fresh evidence. 

29 Despite, for the reasons set out above, most of the material the appellant sought to tender as fresh evidence failing to satisfy the 
first limb of the test in Underdown, even if this were not so, none of the material sought to be tendered would meet the second 
limb in Underdown, that being if the evidence was before the Commission at first instance, then the outcome would have been 
almost certainly in favour of the appellant. 

30 This is because the learned Commissioner’s principal findings as to why the respondent’s dismissal was unfair, was because 
the appellant failed to raise his grievances with the respondent as to her performance and conduct and give the respondent a 
reasonable opportunity to respond to and remedy the appellant’s concerns (see pars 66-69 reasons at first instance: 
AB143-144).  None of the material sought to be tendered as new evidence could be regarded as evidence directly contrary to 
that adduced by the respondent and which the learned Commissioner accepted at first instance.  This was especially so in the 
absence of any direct evidence adduced by the appellant at all.  Even if this material did unequivocally contain evidence of the 
kind the learned Commissioner was said to be lacking at pars 66-69 of her reasons, that still would not, with any certainty, 
have led to the opposite result.  This is because, after considering what material the appellant did submit to the Commission in 
support of his decision to dismiss the respondent, the learned Commissioner found the respondent’s evidence to be credible 
and she accepted it without hesitation.  Therefore, neither limb of the test in Underdown is made out in this case, in respect of 
any of the material sought to be tendered as new evidence. 

Was the unfair dismissal finding incorrect on the evidence? 
31 The appellant’s case on the appeal as to this ground was largely reliant on the admission of the fresh evidence, which has been 

refused.  We have already concluded that even if this material was admitted into evidence, it would not have led to the opposite 
result.  The learned Commissioner found that the respondent was dismissed without reason, other than the appellant did not 
like her attitude and it was time for her to go.  This was the respondent’s uncontroverted evidence and the Commission so 
found at par 51 of her reasons (see AB141).  Whilst the appellant asserted at pars 15-21 of his written outline of submissions, 
that the summary dismissal of the respondent was for established misconduct and the respondent was given warnings as to 
aspects of her conduct and performance, there was no evidence adduced by the appellant at first instance, to support these 
assertions.  The learned Commissioner found to the contrary and the appellant has not established that the learned 
Commissioner’s conclusions were in error in this regard.  On the material before her, the learned Commissioner’s conclusion 
that the respondent was unfairly dismissed was reasonably open and was correct. 
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32 Furthermore, the materials submitted to the Commission by the appellant as to the reasons for the dismissal of the respondent, 
referred to by the learned Commissioner at par 60 of her reasons (see AB142-143), contains no reference to any of the grounds 
that the appellant now maintains, supported the respondent’s dismissal. 

33 Therefore, this ground is not made out. 
Coverage of the Award 
34 The learned Commissioner found at par 48 of her reasons that the appellant employed the respondent as a Kennel Hand under 

the Animal Welfare Industry Award.  It was not in contest that the respondent held a Certificate IV in Veterinary Nursing and 
was a qualified veterinary nurse.  The appellant contended that the Award did not apply, and the appellant’s business was not 
covered by it.  Accordingly, the appellant contended that the learned Commissioner used the incorrect rate of pay for the 
purposes of calculating compensation.  It was contended that the rate should not have been the Level 2 Award rate of $25.34 
per hour, but the respondent’s actual rate of pay, of $23.59 per hour. 

35 The Award, by cl 3 – Area and Scope, provides as follows: 
This award shall apply throughout the state of Western Australia to all employees employed in any classification referred 
to in clause 18 – Rates of Pay in the veterinary industries of animal welfare, animal care, animal breeding or animal 
homes and to all employers employing such employees. 

36 Clause 18 – Rates of Pay of the Award sets out the classification structure.  Employees may be engaged from an introductory 
level, without any experience, to a Level 5 classification, for those possessing a Diploma in Veterinary Nursing.  A Level 2 
employee under the Award, has a range of duties including to ‘consult the duty veterinarian’; has tasks ‘relating to the clinic 
and surgery including maintaining patient records and compiling patient histories …’ (our emphasis).  Similarly, a Level 3 
employee is also required to engage in ‘patient care’ and follow ‘clinic routines’.  Level 4 and 5 employees are more qualified 
and may engaged in ‘clinic pathology services’ and ‘conduct medical and surgical support’.  A Level 5 employee is, 
additionally, to be registered under the Veterinary Surgeons Act 1960 (WA).  In Schedule A – Named Parties to the Award, 
there appear a number of veterinary hospitals and the RSPCA.  No other named parties appear, aside from the relevant union 
party to the Award.  Whilst the named parties to the Award do not, for the purposes of cl 3, define its scope, they do provide 
some indication of examples of employers to whom the Award applies.  Additionally, the classifications referred to above, 
apart from the introductory level classification, as we have emphasised, all refer variously to duties involving ‘clinical work’, 
‘patients’, and various types of medical care for animals. 

37 When reading these provisions of the Award taken together, we do not consider that the Award had application to the 
appellant’s business, which primarily provided kennelling for dogs.  Whilst the animals in the kennels were, naturally, to be 
cared for, no veterinarians were employed and the evidence before the Commission and the appellant’s submissions, were to 
the effect that veterinary services are provided externally.  We do not consider that the kennels operated by the appellant are in 
the ‘veterinary industry’ as contemplated by the Award.  The work the respondent performed was not ‘patient care’.  The work 
performed by the respondent mainly involved cleaning out kennels; feeding and exercising the animals etc and other duties.  
Some medications were provided to animals, but this was on the basis of external veterinary advice and treatment. 

38 We would therefore uphold this ground of appeal. 
Compensation for injury or distress 
39 As noted above, the learned Commissioner awarded $3,000 in compensation for injury, suffered by the respondent.  This was 

based on the findings of the Commission that the respondent suffered injury at the time of the dismissal, through the appellant 
locking the door after the respondent left the premises.  A finding was also made that conduct after the dismissal, included 
some text messages from the appellant to the respondent in relation to an alleged report by the respondent to the RSPCA, in 
conjunction with a threat to euthanise 60 dogs; and alleged threats to tarnish the respondent’s reputation with future employers, 
contributed to the respondent’s injury (see par 81 reasons at first instance: AB145). 

40 Section 23A(6) of the Act enables the Commission, if it considers reinstatement or re-employment would be impracticable, to 
order an employer to pay compensation ‘for loss or injury caused by the dismissal’ (our emphasis).  Thus, compensation, 
whether for loss or injury or both, must be causally connected with the act of dismissal itself. 

41 In Richards v Nicoletti [2016] WAIRC 00941; (2016) 97 WAIG 117, the Full Bench set out relevant principles to apply in 
assessing compensation for injury.  Smith AP set out these principles and prior precedent, and whilst the passages are quite 
lengthy, her Honour stated at [37]-[44] as follows: 

37 The leading statement of principles to be applied by the Commission when considering whether to make an 
award of compensation for injury is set out in the following passage of the joint judgment of Coleman CC and 
Smith C in Birnie wherein it was said [200]: 

It is accepted that there is an element of distress associated with almost all employer initiated terminations 
of employment.  For injury to be recognised by way of compensation and thereby fall outside the limits 
which can be taken to have normally been associated with a harsh, oppressive or unfair dismissal there 
needs to be evidence that loss of dignity, anxiety, humiliation, stress or nervous shock has been sustained.  
Injury embraces the actual harm done to an employee by the unfair dismissal.  It comprehends 'all manner 
of wrongs' including being treated with callousness (Capewell v Cadbury Schweppes Australia Limited 
(1998) 78 WAIG 299).  The injury may be manifested by the detrimental impact on the physical or 
emotional wellbeing of the person whose services were terminated.  However dismissals will impact to 
varying degrees on individuals and while the need for professional care may be evidence of that impact, 
this will not necessarily always be the case in order to establish the causal link between the termination of 
employment and the injury.  While it is necessary to exercise a degree of caution to ensure that 
compensation is confined to reasonable limits (Timms v Phillips Engineering Pty Ltd (1997) 70 WAIG 
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1318 and Burazin v Blacktown City Guardian Pty Ltd 142 ALR 144) that is not to say that every claim for 
injury necessarily involves expert evidence of emotional trauma. 
1 The circumstances in which the dismissal from employment has been effected may be sufficient 

to demonstrate the injury which is experienced.  Situations where an employee is locked out of 
the workplace or is escorted from the premises, or the termination has been conducted in full 
view of other staff are examples of callous treatment justifying recognition for compensation for 
injury (Lynham v Lataga Pty Ltd (2001) 81 WAIG 986). 

2 However, the Commission is not able to adjust the measure of compensation according to the 
opinion of the employer or employee or of the conduct of the respective parties (Capewell v 
Cadbury Schweppes Australia Limited (op cit)). 

38 From these principles emerges a requirement to assess the gravity or scale of the injury.  In particular, when 
considering whether to make an award of compensation for injury, the following matters should be considered: 
(a) Whether the behaviour by or on behalf of an employer by the termination of employment has caused 

injury to the employee. 
(b) If the behaviour in question has caused an injury, the gravity of the behaviour of the employer. 
(c) The level of effect or impact of the behaviour on the employee and whether the effect or impact goes 

beyond a level of distress that is caused by almost all employer initiated terminations of employment. 
39 This approach was implicitly approved of by the Full Bench in Anthony & Sons Pty Ltd v Fowler [2005] 

WAIRC 01744; (2005) 85 WAIG 1899.  In Fowler v Anthony & Sons Pty Ltd [2004] WAIRC 13416; (2004) 
84 WAIG 3855, at first instance, Mr Fowler was awarded $3,000 as compensation for injury caused by his 
dismissal.  He had been employed as a skipper of Swan River cruise boats and had ascertained his employment 
had been terminated by his employer when he was told his name was removed from the roster.  He later 
received a letter informing him that there was no requirement for his services as there had been a downturn in 
trade.  Mr Fowler was horrified, mortified and depressed which caused him to visit a doctor.  The manner of the 
termination by the employer was found to be callous, caused Mr Fowler injury and he had suffered feelings of 
shock within the legal meaning of that word [40]. 

40 On appeal the award was reduced to $2,000.  President Sharkey, with whom Mayman C agreed, assessed the 
nature of the injury to Mr Fowler to be towards the lower end of the scale [68].  His Honour then observed [69] 
- [70]: 

Speaking for myself, I would add this.  There is something to be said for an opinion that awards in this 
Commission of compensation for injury are too low, and particularly in cases where there is medical and 
legal evidence of injury, but not solely.  It might be said that Full Benches of this Commission should 
consider, if the parties submit it, whether the awards should be increased.  However, that is a matter which 
it is not necessary to consider on this occasion and can await any submissions which are made another day 
before there is any consideration of it. 
This award was not sufficiently judged as being at the lower end of the scale, which the injury was.  I 
would reduce it therefore by one-third to reflect that it was at the lower end of the scale and award 
$2,000.00 not $3,000.00.  The discretion, for those reasons, and in that respect alone, I am satisfied, is 
established to have been miscarried within the grounds laid down in House v The King [1936] 55 CLR 
499 because the amount is manifestly outside what a fair exercise of discretion would be.  The Full Bench 
is therefore entitled to substitute its decision for that of the Commissioner at first instance, on that point. 

41 Commissioner Kenner also agreed the award of compensation to Mr Fowler should be reduced to $2,000 on 
grounds that the effect of the dismissal was at the lower end of the scale.  At [80] Kenner C found: 

In this case, the evidence as to the effect on the respondent of the dismissal was brief.  However, simply 
because the evidence was brief, does not mean that it may not support a finding of injury for the purposes 
of s 23A(6) of the Act.  Where there is an allegation or claim of injury, then some caution should be 
exercised.  Whilst not always necessary, it will be of assistance in assessing any such claim if there is 
independent oral or documentary evidence of the effect of a dismissal on an employee, by way of medical 
or other evidence to that effect.  On the evidence at first instance, the injury found by the learned 
Commissioner was certainly at the lower end of the spectrum and would warrant a limited award of 
compensation.  I agree that to this extent, the discretion of the Commission at first instance miscarried and 
it would be appropriate to reduce the award by 30% in this case, given the evidence and the findings 
made. 

42 The approach of the Full Bench in Anthony & Sons Pty Ltd v Fowler was applied by the Full Bench in Bone 
Densitometry Australia Pty Ltd v Lenny [2005] WAIRC 02081; (2005) 85 WAIG 2981.  In that matter, 
Sharkey P, with whom Scott and Mayman CC agreed, after applying the principles approved of in Birnie, said 
[124] - [126]: 

‘Injury’, as the Commissioner found, embraces the actual harm done to an employee by an unfair 
dismissal and 'comprehends all manner of wrongs' including being treated with callousness.  The 
Commissioner correctly observed, too, that whilst injury may be manifested by the detrimental impact on 
the physical or emotional wellbeing (or, for that matter, the reputation) of an employee unfairly dismissed, 
dismissals will affect individuals to varying degrees and, I might add, not at all. 
The Commissioner observed, too, that, while the need for professional care may be evidence of this 
impact, this will not always be necessary to establish the causal link between the termination of 
employment and the injury.  Not every claim for injury, as the Commissioner correctly observed, 
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necessarily involves or should involve expert evidence of emotional trauma.  (The Commissioner referred, 
too, to Timms v Phillips Engineering Pty Ltd (1998) 78 WAIG 4460 and Burazin v Blacktown City 
Guardian Pty Ltd (FC) (op cit).) 
The Commissioner went on to observe, too, and correctly, that the circumstances in which the dismissal 
from employment had been effected may be sufficient to cause the injury experienced.  Examples were 
given of locking an employee out of the workplace or escorting an employee from premises in full view of 
staff, particularly, I might add, if this were unjustifiably done by a police officer or uniformed security 
officer (see the discussion of these matters in Lynham v Lataga Pty Ltd (FB) (op cit).) 

43 His Honour in Bone Densitometry Australia Pty Ltd also applied the principle that an employer is bound to 
take an employee's reaction to a dismissal as it found him or her.  He said [133]: 

Ms Lenny clearly did not suffer shock and humiliation because of her personality.  She, first of all, 
suffered it as a result of, and caused by, the unfair dismissal and the surrounding treatment of her, effected 
by Professor Will.  That was entirely clear.  That she might have suffered greater injury than someone else 
would, or any injury, was not established at all.  Even if it were, it is trite to observe that BDA, as the 
respondent, was bound to take Ms Lenny as it found her.  There was also unshaken evidence and 
uncontradicted evidence of her being bullied and exploited by Professor Will in the past, which might 
reasonably be found, if it were necessary, which it was not, to have caused a greater susceptibility to hurt 
and humiliation when the dismissal did come. 

44 Finally, his Honour found [136]: 
In this case, and the authorities which I have cited above are clear, one must look at the nature of the 
unfair dismissal and other evidence to determine whether the unfair dismissal caused any injury alleged to 
have been caused by it.  One has to look at the alleged injurious act and assess the conduct in that light 
when it has been alleged to be injurious. 

42 (See too the observations of Kenner ASC (as he then was) at [186]-[188]). 
43 The evidence at first instance from the respondent was that on Monday, 3 February 2020, the respondent arrived at work and 

began preparing meals for the dogs.  Two other Kennel Hands were at work also.  The respondent must have been inside the 
appellant’s premises, as she said that the appellant came in and told her ‘It was time for her to go’.  The respondent said in her 
evidence she was shocked.  There was some mention by the appellant to the respondent of the respondent’s attitude.  The 
appellant said to the respondent that she was costing him income.  The respondent said that she did not ask or query anything 
at that time.  The appellant then told the respondent that she was hard to be around, and the respondent then said ‘that was 
pretty much (sic) and then we walked to the front door.  He wanted his key back and I gave him the key’.  The appellant then 
told the respondent she was ‘a good worker but it’s just time for me to go and that’s when I left and shut the door behind me 
pretty much’ (transcript at first instance pp 6-7). 

44 Given that this was the extent of the respondent’s evidence as to the circumstances of the dismissal on the day that it occurred, 
in our view, with respect, the learned Commissioner erred.  The evidence does not establish a level of distress beyond that that 
can be attributed to most dismissals, especially where they may be summary.  Whilst the respondent said she was shocked by 
the appellant’s comment that it was time for her to go, that was the extent of the evidence as to the impact of the actual 
dismissal on her.  There was no evidence from the respondent of anxiety, distress, humiliation, or nervous shock sustained by 
the respondent.  ‘Injury’, in the sense cited in the cases, referred to above, must actually be sustained by the dismissed 
employee, on the evidence.  There does not need to necessarily be medical evidence, but there needs to be evidence of the 
actual detrimental impact on the dismissed employee, over and above that which would normally be associated with a 
dismissal. 

45 There was no evidence that the respondent was escorted from the premises in the view of other employees, that may cause 
humiliation and a higher level of distress than usual.  Whilst reference was made by the learned Commissioner to the appellant 
locking the door after the respondent left the appellant’s premises, the respondent did not give evidence to this effect, as noted 
above.  There was also no concession to this effect, made by the appellant in his written responses to the respondent’s claim at 
first instance.  We note also that as in exhibit A1, a text message from the respondent to the appellant dated 6 February 2020, 
when referring to her dismissal on 2 February 2020, the respondent said, ‘…as soon as that door shut behind me I moved 
on…’.  There was no evidence of any other impact of the dismissal on the respondent. 

46 The above Full Bench authority, to the extent that reference is made to ‘locking out’ an employee, refers to the circumstance 
where an employee is prevented from accessing an employer’s premises, perhaps to retrieve personal possessions, to speak to 
other staff members, or some other abrupt and arbitrary exclusion from an employer’s premises, where ordinarily, one would 
not expect this to occur.  For example, in Lynam v Lataga Pty Ltd [2001] WAIRC 02420; (2001) 81 WAIG 986 the employee 
refused to accept a reduction in his pay and, as a result, was sent home and refused access to the employer’s premises, directed 
not to speak to other employees and told the police would be called if he did attempt to enter the premises and he would be 
thrown out.  The evidence in that case was the appellant was stressed and humiliated by this course of conduct and was 
physically affected by it: see pars 52-59 per Sharkey P.  This is not what, on the evidence, occurred in this case. 

47 As noted above, the other bases for the award of compensation for injury were text messages one week after the dismissal in 
relation to the report to the RSPCA and associated threats to euthanise 60 dogs and threats to tarnish the respondent’s 
reputation with other employers.  We note that this conduct took place after the dismissal, in some respects, well after.  The 
issue that arises is whether such conduct can be brought to account in assessing compensation for injury caused by the 
dismissal.  Secondly, as we have already mentioned, there was no evidence before the Commission as to the direct impact, if 
any, of such matters on the respondent. 
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48 Submissions were made from the bar table by the respondent’s counsel (see pp 12-13 of the transcript at first instance).  This 
included how the appellant conducted himself during the proceedings; the unwillingness of the appellant to provide the 
respondent with a separation certificate and a threat to tarnish the respondent’s reputation with other employers.  However, 
such submissions do not constitute evidence from the respondent as to injury.  There were also submissions from counsel for 
the respondent about plainly inappropriate and intemperate comments by the appellant in the ‘addendum’ to his filed response 
and in correspondence to the Commission.  As unsavoury as some of these comments were, they did not constitute evidence 
from the respondent, upon which findings of fact could be based and an assessment of compensation for injury made. 

49 As to the issue of the complaint to the RSPCA, and the text messages between the appellant and the respondent as exhibit A1, 
the respondent was taken to them in her evidence (see pp 11 transcript at first instance).  The respondent denied she did report 
the appellant to the RSPCA, but importantly, apart from making reference to the euthanising of 60 dogs, the respondent gave 
no evidence of the impact, if any, this had on her.  Furthermore, the text message exchanges about this matter, occurred a week 
or so after the dismissal.  This was not an event that was part of the dismissal itself, as was the case in Nicoletti.  In that case, 
the appellant, Mr Richards, was evicted from the respondent’s house, which was provided as part of Mr Richard’s employment 
conditions.  The eviction was accompanied by serious threats of violence, and abusive behaviour by the employer, which 
occurred over a period of about one week from the day of the dismissal.  The findings of fact at first instance in that case were 
that Mr Richards feared for his and his partner’s safety.  Given the gravity of the employer’s conduct, the Full Bench assessed 
it at the very high end of the scale of callous and abusive behaviour.  The Full Bench increased the award of compensation for 
injury from $1,000 to $6,000. 

50 In this case, while the appellant’s post-dismissal communication with the respondent was rude and threatening, we are not 
persuaded that the evidence showed that the impact of the actual dismissal on the respondent was any greater than normal and 
it was not beyond that which would be expected in the circumstances.  We would uphold this ground of appeal. 

Conclusion 
51 For the foregoing reasons, we would uphold the appeal in part.  The order made at first instance should be varied by 

calculating the respondent’s compensation for loss of five weeks, plus two weeks’ notice, based on 36.3 hours per week at the 
rate of $23.59 per hour, with no award of compensation for injury.  Thus, the compensation payable to the respondent will be 
$5,994.22.  We order accordingly. 
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Case(s) referred to in reasons: 
CSA v Public Service Commissioner (1937) 17 WAIG 22 
Sheahan v State School Teachers Union of WA (Inc) (1989) 69 WAIG 2966 

Reasons for Decision 
THE FULL BENCH: 
1 The reasons for decision and minutes of proposed order of the Full Bench in the above appeal were handed down on 

8 February 2022.  The Full Bench upheld the appeal in part and the minutes of proposed order varied the decision of the 
Commission at first instance by varying the sum of compensation ordered. 

2 Subsequent to the handing down of the reasons for decision and minutes of proposed order, the appellant sought a speaking to 
the minutes.  The appellant filed a detailed document “Appellant’s Outline - Speaking to the Minutes” in connection with his 
request.  The appellant was informed by letter on behalf of the Full Bench, that his written submissions would be taken into 
account by the Full Bench as a part of the speaking to the minutes.  However, the Full Bench advised that it had formed the 
preliminary view that the content of the appellant’s written submissions raised matters not permitted to be raised at a speaking 
to the minutes.  Subsequently, the appellant requested to be heard orally in relation to his written submissions and the 
Full Bench listed the matter for hearing for that purpose.  The appellant was provided with a copy of the decision of the 
Commission in Sheahan v State School Teachers Union of WA (Inc) (1989) 69 WAIG 2966, to assist him in confining his 
submissions to matters properly the scope of matters permissible to be raised in a speaking to the minutes. 

3 As was advised to the appellant, a speaking to the minutes under s 35 of the Industrial Relations Act 1979 (WA) is for a very 
limited purpose.  It is for the purpose of ensuring that the proposed order of the Commission is workable and consistent with 
the Commission’s reasons and contains no provisions which have been inserted inadvertently or by mistake: Sheahan.  A 
speaking to the minutes is not for the purposes of a party re-arguing its case or to seek to admit fresh evidence: CSA v Public 
Service Commissioner (1937) 17 WAIG 22.  As was said by Sharkey P in Sheahan at 2966: 

The parties should, therefore, when speaking to the minutes, confine their attention to alterations which will have the 
effect of making the award, order or declaration more workable, rather than to alter its substance.  [per Burnside J. in the 
Printing Trades Award (1925) 4 WAIG 150] [see also Operative Plasterers and Plaster Workers Federation v. CMEWU 
69 WAIG 1920]. 

4 The appellant’s written submissions canvassed a range of issues, which plainly constituted an impermissible attempt to 
re-argue his case and to raise extraneous and irrelevant matters. 

5 The appellant was informed at the commencement of the hearing, as previously indicated provisionally, that the Full Bench did 
not consider his written submissions raised matters permissible to be raised at a speaking to the minutes, consistent with the 
above authorities.  This was except, possibly, in relation to the issue of the grant by the learned Commissioner of compensation 
to the respondent for two weeks’ pay in lieu of notice.  Accordingly, the appellant was invited to and did confine his 
submissions to this issue.  It was submitted by the appellant that the conclusion of the Full Bench in relation to his second 
ground of appeal, that the Animal Welfare Industry Award did not apply to the respondent’s employment, meant that the 
decision of the learned Commissioner at first instance to award two weeks’ pay in lieu of notice was erroneous.  It was 
therefore contended that the Full Bench should also have quashed the decision of the Commission at first instance to order the 
respondent receive two weeks’ pay in lieu of notice, for this reason.  We also note that after the speaking to the minutes 
hearing, the appellant sent to the Associate to the Full Bench, a further, unsolicited submission, in relation to the matters raised 
by him.  Whilst we are not obliged to do so, we have had regard to those written submissions.  The further submissions largely 
repeat the assertions made in the original written and oral submissions at the speaking to the minutes hearing and additionally, 
sought to reargue his case, not put at first instance, in relation to the payment in lieu of notice issue. 

6 It important to note a number of things in relation to the appellant’s submissions.  Firstly, the appellant in his notice of appeal, 
as summarised by the Full Bench at [7] - [9] of its reasons for decision, did not challenge the finding of the learned 
Commissioner at first instance that the respondent should be awarded two weeks’ pay in lieu of notice.  Whilst the appellant 
did challenge the Commission’s conclusion that the Award applied to the respondent’s employment, and that challenge was 
upheld by the Full Bench on the appeal, the entitlement of an employee to notice of termination of employment, is not 
dependent on an employee’s employment being covered by an award of the Commission. 

7 Secondly, whilst the appellant maintained in his submissions that the respondent was engaged and paid as a casual employee 
and therefore would not be entitled to notice of termination of employment in any event, it was admitted by the appellant at 
first instance that the respondent’s working hours and arrangements changed over time and as found by the learned 
Commissioner at first instance, the respondent worked approximately 38.5 hours per week in the latter part of her employment 
consistently and regularly in accordance with a roster prepared in advance.  There was no finding by the learned Commissioner 
that as at the date of her dismissal, the respondent was employed as a casual employee. 

8 Whilst not necessary for the purposes of a speaking to the minutes, the above reasons are responsive to the matters raised by 
the appellant in his submissions.  The Full Bench is of the view that the minutes of proposed order issued on 8 February 2022 
are consistent with the reasons for decision of the Full Bench.  This is particularly since no appeal ground was advanced by the 
appellant against the conclusion of the Commission at first instance, that the respondent be paid two weeks’ pay in lieu of 
notice.  To alter the order in the manner proposed by the appellant, would be to alter its substance, contrary to the authorities 
referred to above. 

9 Accordingly, the order now issues. 
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Order 
This appeal having come on for hearing before the Full Bench on Tuesday, 23 November 2021, and having heard Mr M Edwards 
on his own behalf, and Ms E Creek of counsel on behalf of the respondent, and reasons for decision having been delivered on 
Tuesday, 8 February 2022, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders – 

(1) THAT the appeal be and is hereby upheld in part. 
(2) THAT the decision of the Commission delivered on 26 August 2021 in application U 27 of 2020 be varied by 

deleting the sum of $9,438.89 and substituting the sum of $5,994.22. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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Order 
WHEREAS this is an application filed by the Electrical Trades Union WA (ETU) on 19 November 2021 to vary the Electronics 
Industry Award No. A 22 of 1985 (Award) pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS the grounds for the application are to update the allowances contained in the Award by the respective percentage 
increases determined by the State Wage Cases and CPI as follows: 

(a) The allowances in Part I clause 20 Special Provisions and clause 33 Wages (Leading Hand and Tool 
Allowance) and Part II clause 10 Wages (Construction, Leading Hand and Tool Allowance) by the increases 
effected by the State Wage Case decisions 2016 to 2021 in accordance with Principle 6.4 of the Statement of 
Principles. These allowances were last varied on 5 November 2015 ([2015] WAIRC 01004; (2015) 
95 WAIG 1831); 

(b) The meal allowance in Part I clause 9 Overtime, and the clothing and tool allowances in Part II clause 5(2) 
Special Rates and Provisions by the relevant CPI increases from June 2015 to June 2021. These allowances 
were last varied on 5 November 2015 ([2015] WAIRC 01004; (2015) 95 WAIG 1831); and 

(c) The travel allowances in Part I clauses 13 and 15 and Part II clauses 6 and 7 by the relevant CPI increases from 
March 2014 to June 2021. These allowances were last varied on 9 December 2014 ([2014] WAIRC 01335; 
(2014) 94 WAIG 1876); 

AND WHEREAS the proposed amendments are set out in Schedule B to the application. The methodology applied is set out in 
Schedule C. The proposed amendments are in accordance with Principle 6 of the Statement of Principles made in the 2021 State 
Wage Case; 
AND WHEREAS as the ETU is a party bound by the Award it has standing to bring the application under s 40(2) of the IR Act; 
AND WHEREAS the Fourth Schedule to the Award lists the ETU and The Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers - Western Australian Branch (AMWU) as the only named parties to the Award; 
AND WHEREAS all named parties to the Award have been served and no party to either the Award or to these proceedings has 
responded to the notice given of this application. The variations are therefore unopposed; 
AND BEING satisfied that: 

(a) The amendments proposed do not affect any substantive change to the scope of the Award or its area of 
operation; 

(b) The application is not made within a term specified in the Award; and 
(c) The requirements for varying the Award are met; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
THAT the Electronics Industry Award No. A 22 of 1985 be varied in accordance with the attached Schedule and that the 
variations in the attached Schedule shall have effect from the beginning of the first pay period commencing on or after the 
date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
PART I - GENERAL 
1. Clause 9. - Overtime: Delete paragraph (f) of subclause (3) of this Clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $13.20 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with each 
such meal by the employer or be paid $8.80 for each meal so required. 

2. Clause 13. - Car Allowance: Delete subclause (3) of this Clause and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 
 ON EMPLOYER'S BUSINESS 

MOTOR CAR 
AREA AND DETAILS ENGINE DISPLACEMENT 

(IN CUBIC CENTIMETRES) 
Rate per kilometre (cents) Over 

2600cc 
1600cc -  
2600cc 

1600cc 
& Under 

Metropolitan Area 88.8 79.2 68.8 
South West Land Division 90.6 81.1 70.7 
North of 23.5o South Latitude 99.5 89.5 78.0 
Rest of the State 93.4 83.9 72.8 
MOTOR CYCLE (IN ALL AREAS) 30.2 cents per kilometre 
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3. Clause 15. - Distant Work: Delete subclauses (4) and (5) of this Clause and insert in lieu thereof the following: 
(4) An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $37.50 for any 

weekend that the employee returns home from the job, but only if - 
(a) The employee advises the employer or the employer's agent of the employee's intention no later than Tuesday 

immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide, or offer to provide, suitable transport. 

(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $16.35 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

4. Clause 20. - Special Provisions: 
A. Delete subclauses (1), (2), (3) and (4) of this Clause and insert in lieu thereof the following: 
(1) Dirt Money: An employee shall be paid an allowance of 68 cents per hour when engaged on work of an unusually dirty 

nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(2) Confined Space: An employee shall be paid an allowance of 85 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(3) Hot Work: An employee shall be paid an allowance of 68 cents per hour when working in the shade in any place where 
the temperature is raised by artificial means to be between 46.1 and 54.4 degrees Celsius. 

(4) Height Money: An employee shall be paid an allowance of $3.20 for each day on which the employee works at a height 
of 15.5 metres or more above the nearest horizontal plane. 

B. Delete subclauses (6), (7) and (8) of this Clause and insert in lieu thereof the following: 
(6) Diesel Engine Ships: The provisions of subclauses (1) and (2) hereof do not apply to an employee when the employee is 

engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of $1.15 per 
hour whilst so engaged. 

(7) Percussion Tools: An employee shall be paid an allowance of 44 cents per hour when working pneumatic rivetter of the 
percussion type and other pneumatic tools of the percussion type. 

(8) Chemical, Artificial Manure and Cement Works: An employee, other than a general labourer, in chemical, artificial 
manure and cement works, in respect of all work done in and around the plant outside the machine shop, shall be paid an 
allowance calculated at the rate of $17.40 per week. The allowance shall be paid during overtime but shall not be subject 
to penalty additions. An employee receiving this allowance is not entitled to any other allowance under this clause. 

C. Delete subclause (14) of this Clause and insert in lieu thereof the following: 
(14) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" standard 

Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $13.40 per week in addition to their ordinary rate. 

5. Clause 33. - Wages: 
A. Delete subclause (2) of this Clause and insert in lieu thereof the following: 
(2) Leading Hands: 

In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 
(a) If placed in charge of not less than three and not more than ten other employees $35.40 
(b) If placed in charge of more than ten but not more than twenty other employees $53.60 
(c) If placed in charge of more than twenty other employees $69.70 

B. Delete subclause (5) of this Clause and insert in lieu thereof the following: 
(5) Tool Allowance 

(a) Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools 
ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an 
apprentice the employer shall pay a tool allowance of -  
(i) $19.50 per week to such technician, serviceperson, installer; or 
(ii) In the case of an apprentice a percentage of $19.50 being the percentage which appears against their 

year of apprenticeship in subclause (3) of this clause for the purpose of such technician, serviceperson, 
installer or apprentice applying and maintaining tools ordinarily required in the performance of work 
as a technician, serviceperson, installer or apprentice. 
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(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of technicians, service people, installers or apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the employer if 
lost through his negligence. 

PART II - CONSTRUCTION WORK 
6. Clause 5. - Special Rates and Provisions: Delete subclause (2) of this Clause and insert in lieu thereof the following: 
(2) (a) The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of 

a employee's tools when not in use and an employee's working clothes and where an employee is absent from 
work because of illness or accident and has advised the employer to that effect in accordance with the 
provisions of Clause 11. - Sick Leave of PART I - GENERAL of this award the employer shall ensure that the 
employee's tools and working clothes are securely stored during their absence. 

(b) Subject to paragraph (c) hereof where the employee's tools or working clothes are lost by fire or breaking and 
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer 
shall reimburse the employee for that loss but only up to a maximum of $383.10. 

(c) The provisions of paragraph (b) hereof shall only apply with respect to tools and working clothes used by an 
employee in the course of their employment as set out in a list furnished to the employer at least twenty four 
hours before being lost by fire or theft and if the employee has reported any theft to the police. 

7. Clause 6. - Allowance for Travelling and Employment in Construction Work: Delete paragraphs (a), (b) and (c) of 
subclause (1) of this Clause and insert in lieu thereof the following: 
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $17.90 per day. 
(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 91 cents per 

kilometre. 
(c) Subject to the provisions of paragraph (d), work performed at places beyond a 60 kilometre radius from the 

General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with the 
consent of the union, agree in any particular case that the travelling allowance for such work shall be paid under 
this clause, in which case an additional allowance of 91 cents per kilometre shall be paid for each kilometre in 
excess of the 60 kilometre radius. 

8. Clause 7. - Distant Work: Delete subclauses (6) and (7) of this Clause respectively and insert in lieu thereof the 
following: 

(6) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $36.60 for any 
weekend that the employee returns home from the job, but only if - 
(a) The employee advises the employer or the employee's agent of the employee's intention not later than the 

Tuesday immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide, or offer to provide, suitable transport. 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $16.05 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

9. Clause 10. - Wages: Delete subclauses (5), (6) and (7) of this Clause and insert in lieu thereof the following: 
(5) Construction Allowances: 

(a) In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid - 
(i) $62.30 per week if engaged on the construction of a large industrial undertaking or any large civil 

engineering projects. 
(ii) $56.30 per week if engaged on a multi-storeyed building, but only until the exterior walls have been 

erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which the employee is required to work. A multi-storeyed building is 
a building which, when completed, will consist of at least five storeys. 

(iii) $33.00 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of PART I - GENERAL of this award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 
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(6) Leading Hand: 
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 

(a) If placed in charge of not less than three and not more than ten other employees $35.40 
(b) If placed in charge of more than ten but not more than twenty other employees $53.60 
(c) If placed in charge of more than twenty other employees $69.70 

(7) (a) Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools 
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a Technician, 
Installer or Apprentice the employer shall pay a tool allowance of - 
(i) $19.50 per week to such Technician, Serviceperson or Installer, or  
(ii) In the case of an apprentice a percentage of $19.50 being the percentage referred to in subclause (3) of 

Clause 33. - Wages of PART I - GENERAL of this award, for the purpose of such Technician, 
Serviceperson, Installer or Apprentice supplying and maintaining tools ordinarily required in the 
performance of work as a Technician, Serviceperson, Installer or Apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the employer 
if lost through that person's negligence. 

 

NOTICES—Application for General Order— 

2022 WAIRC 00099 
THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

111 St Georges Terrace, Perth 
Submissions for the 2022 WA Minimum Wage  

The Western Australian Industrial Relations Commission is required to set the minimum wage to apply to employers and 
employees covered by the WA industrial relations system.  It must do this before 1 July each year.  The current minimum wage for 
an adult employee of $779.00 per week was set in June 2021 to apply from 1 July 2021.   
The Commission invites interested persons and organisations to make a submission to the Commission on what minimum wage 
should be set in 2022. The Commission will hear oral submissions on Thursday, 19 May 2022 and if necessary, a half day on 
Friday, 20 May 2022.  The proceedings are open to the public and will be webcast.  Any person who wishes to make an oral 
submission at that time should notify the Registrar of the Commission stating the basis of their interest.  This must be done by 
Tuesday, 10 May 2022.   
Written submissions are also welcome.  Any person or organisation who wishes to make a written submission should do so by 
Tuesday, 10 May 2022.  Copies of written submissions may be made public.  Anonymous submissions will not be considered.   
In making its decision, the Commission is required to consider the need to — 

• ensure that Western Australians have a system of fair wages and conditions of employment; and 

• meet the needs of the low paid; and 

• provide fair wage standards in the context of living standards generally prevailing in the community; and 

• contribute to improved living standards for employees; and 

• protect employees who may be unable to reach an industrial agreement; and 

• encourage ongoing skills development.   
It is also required to consider: 

• the state of the economy of Western Australia and the likely effect of its decision on that economy and, in particular, on 
the level of employment, inflation and productivity in Western Australia; and 

• to the extent that it is relevant, the state of the national economy; and 

• to the extent that it is relevant, the capacity of employers as a whole to bear the costs of increased wages, salaries, 
allowances, and other remuneration; and 

• the need to ensure that the Western Australian award framework represents a system of fair wages and conditions of 
employment; and 

• relevant decisions of other industrial courts and tribunals; and 

• any other relevant matters.   
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People interested in making a submission are invited to address those issues.   
Further particulars may be obtained from the Registry of the Commission and from the Commission’s website at 
www.wairc.wa.gov.au.   
All correspondence should be addressed to the Registrar at the above address or by email to registry@wairc.wa.gov.au quoting 
matter number CICS 1 of 2022.   
DATED at Perth Monday, 14 March 2022 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2022 WAIRC 00076 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALEXANDRA GODAGE 

APPLICANT 
-v- 
HILTON PIZZA 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 21 FEBRUARY 2022 
FILE NO/S U 16 OF 2022 
CITATION NO. 2022 WAIRC 00076 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent Ms S Farrell 
 

Order 
HAVING heard from Ms S Farrell and there being no appearance on behalf of the applicant, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2022 WAIRC 00072 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETRA (JENNY) BRIGHT 

APPLICANT 
-v- 
ROBERT BOMBAK 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 17 FEBRUARY 2022 
FILE NO/S U 62 OF 2021 
CITATION NO. 2022 WAIRC 00072 
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Result Application discontinued by leave 
Representation 
Applicant Ms P Bright on her own behalf 
Respondent Ms J Grant of counsel 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby discontinued by leave. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

UNIONS—Matters dealt with under Section 66 
2022 WAIRC 00087 

ORDER PURSUANT TO S 66 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2022 WAIRC 00087 
CORAM : CHIEF COMMISSIONER S J KENNER 
HEARD : THURSDAY, 18 NOVEMBER 2021 
DELIVERED : TUESDAY, 1 MARCH 2022 
FILE NO. : PRES 6 OF 2021 
BETWEEN : KATE FERGUSON 

Applicant 
AND 
MEDIA, ENTERTAINMENT AND ARTS ALLIANCE OF WESTERN AUSTRALIA 
(UNION OF EMPLOYEES) 
Respondent 

 

Catchwords : Industrial law (WA) - Application under s 66 - Inconsistency between State and federal 
union rules - Section 71(5) certificate no longer satisfied - Interim Union Council 
established  -  Order issued  

Legislation : Fair Work (Registered Organisations) Act 2009 (Cth) 
Industrial Relations Act 1979 (WA) s 66, s 71, s 71(5)  

Result : Order issued 
Representation: 
Counsel: 
Applicant : Ms J Sims of counsel 
Respondent : Ms J Sims of counsel 
Solicitors: 
Applicant : Steedman Stagg Lawyers 
Respondent : Steedman Stagg Lawyers 
 

Case(s) referred to in reasons: 
Reasons for Decision 

1 This application is made under s 66 of the Industrial Relations Act 1979 (WA).  The applicant, Ms Ferguson, is a member of 
the respondent, the Media, Entertainment and Arts Alliance of Western Australia (Union of Employees).  The respondent is a 
registered organisation under s 60 of the Act. The respondent has a counterpart federal body, the Media Entertainment and Arts 
Alliance, which is registered under the Fair Work (Registered Organisations) Act 2009 (Cth).  In accordance with the 
requirements of s 71 of the Act, the respondent was issued a certificate under s 71(5) in May 2010.  The certificate enabled 
persons elected to office in the Association, to hold the corresponding office in the respondent. 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 195 
 

2 As a consequence of progressive changes to the registered rules of the federal Association between 2012 and 2020, the rules of 
the Association and the rules of the respondent, are no longer in alignment. Specifically, and most particularly, apart from 
other changes, was the replacement in the Association of the paid elected position of Federal Secretary, with an appointed 
position of Chief Executive.  At the federal branch level, including the Western Australian Branch, the duties undertaken 
formerly by the position of an elected Secretary, are now performed by an employed Regional Director.  The consequence of 
this change is that the employed Regional Director cannot constitute the ‘Registered Officer’ of the respondent, for the 
purposes of the Act, as required by rule 26(a) of the respondent’s rules.  This is because the Regional Director does not occupy 
an ‘office’, as defined s 7 of the Act, due to the position being held by an employee, and not an elected officer, who does not 
have a vote on the committee of management of the respondent. Additionally, provisions of the respondent’s rules in relation 
to Branch Council positions, are inconsistent with those specified in the federal Association’s rules. 

3 These matters were brought to the attention of the respondent by the Registrar in correspondence in April and July 2021.  The 
correspondence pointed out that the inconsistency between the rules of the respondent and the federal Association, meant that 
the requirements of the s 71(5) certificate were no longer met.  As a consequence of this, the application under s 66 of the Act, 
sought an order of the Commission for the establishment of an Interim Union Council, to have the carriage of the affairs of the 
respondent, until such time as the respondent’s rules can be amended, to align them with those of the federal Association.   

4 The matter came before me on 18 November 2021 for directions. At the directions hearing, I was informed that an election for 
office bearers of the federal Association was underway, with the results of the election expected to be declared in early 2022. 
Whilst the applicant had initially sought orders for the establishment of an Interim Union Council at that time, it was 
determined that the matter be adjourned until the completion of the election process.  

5 The applicant has notified my Chambers that the election has now been concluded. In correspondence dated 15 February 2022, 
the applicant’s solicitors attached correspondence from the Australian Electoral Commission, which included declarations of 
results for contested and uncontested offices in the federal Association made on 7 February 2022. In a supplementary statement 
of particulars, the applicant set out the chronology of the election process and a list of 11 persons in Western Australia, elected 
to various positions in the federal Association. Those positions include State President (National Media Section); State 
President, Equity (Actors/Performers Section); State President, ECS (Entertainment, Crew and Support Section); State 
President, Musicians (Musicians Section); National MEAA Board Member, WA; Federal President, Musicians; and delegates 
to the federal Council from the ECS, Media and Equity Sections. The applicant now seeks an order for the establishment of an 
Interim Union Council, comprising those duly elected officers who reside in Western Australia. The respondent consents to an 
order being made. 

6 Having considered the matter, and in light of the recent declaration by the AEC of elected office bearers in the federal 
Association, resident in Western Australia, I am satisfied that an order should be made under s 66 of the Act. The order will 
establish an Interim Union Council, which will enable the respondent to conduct its affairs and to take steps to vary its rules, in 
order that a new s 71 certificate can be issued in due course. 

7 The order also makes it clear that the Interim Union Council will have all of the powers, duties, and functions of the Council of 
the respondent, as its supreme governing body, for the period that the order is in effect. Additionally, the order also provides 
that the respondent’s rules in relation to the election of office bearers  have no effect whilst the order remains in force.  Being 
an interim order, it will continue until 28 February 2023, unless it is varied in the meantime. A liberty to apply is included in 
the order for this purpose.  By 28 February 2023, it is anticipated that the appropriate steps will have been taken by the 
respondent to its rules, to enable a new s 71 certificate to be issued by the Full Bench of the Commission.   

8 The minutes of proposed order now issue. 
 

 

2022 WAIRC 00092 
ORDER PURSUANT TO S 66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KATE FERGUSON 

APPLICANT 
-v- 
MEDIA, ENTERTAINMENT AND ARTS ALLIANCE OF WESTERN AUSTRALIA (UNION OF 
EMPLOYEES) 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 2 MARCH 2022 
FILE NO/S PRES 6 OF 2021 
CITATION NO. 2022 WAIRC 00092 
 

Result Order issued 
Representation 
Applicant Ms J Sims of counsel 
Respondent Ms J Sims of counsel 
 



196 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 102 W.A.I.G. 
 

Order 
HAVING HEARD from Ms J Sims of counsel on behalf of the applicant and the respondent, the Chief Commissioner, pursuant to 
the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

(1) THAT an Interim Union Council of the respondent is established constituted as follows: 
a. President 

Kate Ferguson, State President, Media (National Media Section) 
b. Vice President 

Nick Maclaine, State President, Equity (Actors/Performers Section) 
c. Vice President 

Eoin O’Briain, State President, ECS (Entertainment, Crew and Support Section) 
d. Vice President 

Liam O’Malley, State President, Musicians (Musicians Section) 
e. Ordinary Board Member 

Martin Saxon, National MEAA Board Member, WA 
f. Ordinary Board Member 

Cameron Brook, Federal President, Musicians 
g. Ordinary Board Member 

Nigel Devenport, Delegate to Federal Council, ECS 
h. Ordinary Board Member 

Neale Prior, Delegate to Federal Council, Media 
i. Ordinary Board Member 

Monica Main, Delegate to Federal Council, Equity 
j. Ordinary Board Member 

Ngaire Pigram, Delegate to Federal Council, Equity 
k. Ordinary Board Member 

Irma Woods, Delegate to Federal Council, Equity 
(2) THAT rules 52 and 53 of the respondent’s rules have no operative effect. 
(3) THAT the Interim Union Council shall have the authority to exercise all of the powers, duties, and functions of the 

Council of the respondent and each of the members of the Interim Union Council shall have the authority to 
exercise all of the powers, duties and functions of the office held by each of them. 

(4) THAT unless otherwise varied, this order will operate until 28 February 2023. 
(5) THAT there be liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 

CORRECTIONS— 

2022 WAIRC 00102 
MAIN ROADS TWU ENTERPRISE BARGAINING AGREEMENT 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MAIN ROADS WESTERN AUSTRALIA 

APPLICANT 
-v- 
TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 9 MARCH 2022 
FILE NO/S AG 20 OF 2021 
CITATION NO. 2022 WAIRC 00102 
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Result Correcting order issued 
Representation 
Applicant Mr H Falconer (as agent) 
Respondent Mr T Dawson (as agent) 
 

Correcting Order 
WHEREAS the Main Roads TWU Enterprise Bargaining Agreement 2021 was registered as an industrial agreement by order 
[2021] WAIRC 00647 on 21 December 2021; 
AND WHEREAS on 2 March 2022 it was brought to the Commission’s attention that the replacement agreement that the parties 
sent to Registry for filing on 16 December 2021 omitted pages 107-110; 
AND WHEREAS the parties have provided to the Commission a copy of the Main Roads TWU Enterprise Bargaining Agreement 
2021 which has been corrected to include pages 107-110; 
AND HAVING heard from Mr H Falconer as agent on behalf of the applicant and Mr T Dawson as agent on behalf of the 
respondent; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders – 

THAT the Main Roads TWU Enterprise Bargaining Agreement 2021 be corrected by including pages 107-110.  
(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2022 WAIRC 00075 
REVIEW OF DECISION OF THE CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHAWN CARSWELL 

APPLICANT 
-v- 
CONSTRUCTION LONG SERVICE LEAVE BOARD 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 21 FEBRUARY 2022 
FILE NO/S APPL 5 OF 2022 
CITATION NO. 2022 WAIRC 00075 
 

Result Order issued 
Representation 
Applicant Mr S Carswell on his own behalf 
Respondent Mr J Buckley 
 

Order 
WHEREAS on 16 February 2022, a referral instituted under s 50 of the Construction Industry Portable Paid Long Service Leave 
Act 1985 (WA) was filed by the applicant; 
AND WHEREAS the parties have agreed that the time for filing a response be extended to enable the parties to explore whether the 
issues can be narrowed; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby orders – 

THAT the time for filing a response to the referral be and is hereby extended to 31 March 2022. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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2022 WAIRC 00083 
DISPUTE RE RELEVANT EMPLOYEES ACCESS TO LONG SERVICE LEAVE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED WORKERS UNION (WA) 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION AND ANOTHER 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 24 FEBRUARY 2022 
FILE NO/S C 4 OF 2022 
CITATION NO. 2022 WAIRC 00083 
 

Result Direction issued 
Representation 
Applicant Mr K Sneddon and Mr P Bergesio 
First Respondent Ms H Moir and Ms J Symons 
Second Respondent Mr L Martyr and Mr J Chapman 
 

Direction 
WHEREAS on 9 February 2022, the applicant filed an application under s 44 of the Industrial Relations Act 1979 (WA) (IR Act) 
for a compulsory conference to resolve an industrial dispute and prevent further deterioration of industrial relations relating to 
employees who have served in casual employment with the respondents and 

a. their inability to, or difficulties in accessing, accrued Long Service Leave entitlements; and 
b. the delay in their accrued Long Service Leave entitlements being calculated and leave balances communicated to 

them; 
AND WHEREAS the respondents do not dispute that casual employees have an entitlement to accrue long service leave, nor that 
such entitlements may not yet be reflected in current payroll systems, but note that until September 2019, the widely held and 
accepted view was that casual employees were not entitled to Long Service Leave under the Long Service Leave Act 1958 (WA) or 
relevant industrial agreements; 
AND WHEREAS the respondents have been hindered in their ability to calculate and therefore implement accrued Long Service 
Leave balances by the absence of records relating to breaks in employment of casual employees, as a result of the historical view 
that casual employees were not entitled to Long Service Leave, and therefore the absence of a basis for calculating continuous 
service; 
AND WHEREAS the parties recognise there are other transitional issues arising in relation to Long Service Leave for casual 
employees which add to the complexity in dealing with Long Service Leave for casual employees; 
AND WHEREAS the applicant and the respondents have met on several occasions to discuss the requirements to resolve a number 
of issues and complexities attached to the implementation of Long Service Leave for casual employees; 
AND WHEREAS the applicant says that employees are becoming increasingly frustrated by their inability to access their Long 
Service Leave entitlements, given the time that has elapsed since the respondents have recognised the entitlement, such that 
industrial disputation is now a real possibility; 
AND WHEREAS a compulsory conference was held on 23 February 2022; 
AND WHEREAS at the compulsory conference, the respondents informed the Commission that they had very recently, on 
23 February 2022, received government sector-wide approval via the Expenditure Review Committee to enable breaks in 
employment to be disregarded for the purpose of establishing when an employee had reached the requisite service: an approach 
which removed a significant barrier to the ability to calculate the entitlement and provided a generous interpretation which favours 
employees; 
AND WHEREAS having heard the parties at compulsory conference, the Commission is of the opinion that the disclosure of 
further information by the respondents would enable conciliation to resolve the matter and/or assist in the resolution of the matter; 
NOW THEREFORE the Commission, pursuant to the powers conferred under s 44(6) the IR Act, hereby directs – 

1. THAT the first and second respondents file by no later than 10.00 am on 2 March 2022 a statement divulging 
the following information: 
a. The number of casual employees employed by it, and covered by the: 

i. Education Assistants’ (Government) General Agreement 2021; 
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ii. Government Services (Miscellaneous) General Agreement 2021; 
iii. WA Health System - United Workers Union (WA) - Enrolled Nurses, Assistants in Nursing, 

Aboriginal and Ethnic Health Workers Industrial Agreement 2020; and 
iv. WA Health System - United Workers Union (WA) - Hospital Support Workers Industrial 

Agreement 2020; 
b. Of the casual employees specified in item (a.), how many have a fully accrued Long Service Leave 

entitlement. 
c. The time the respondent requires to calculate the accrued Long Service Leave entitlement of those 

casual employees in item (a.). 
d. An estimate of the number of mixed mode1 employees employed and covered by the following 

agreements: 
i. Education Assistants’ (Government) General Agreement 2021; 
ii. Government Services (Miscellaneous) General Agreement 2021; 
iii. WA Health System - United Workers Union (WA) - Enrolled Nurses, Assistants in Nursing, 

Aboriginal and Ethnic Health Workers Industrial Agreement 2020; and 
iv. WA Health System - United Workers Union (WA) - Hospital Support Workers Industrial 

Agreement 2020. 
e. In relation to those employees in item (d.), details of how the accrued Long Service Leave entitlement 

is to be ascertained, and when. 
2. THAT the conference be adjourned to Wednesday, 2 March 2022 at 10.30 am. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
 

 
1 Where ‘mixed mode’ refers to employees currently in permanent employment with a previous history of employment as a casual 
employee which will be recognised as continuous service for the purpose of long service leave accrual. 

 
 

2022 WAIRC 00088 
DISPUTE RE RELEVANT EMPLOYEES ACCESS TO LONG SERVICE LEAVE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED WORKERS UNION (WA) 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION AND ANOTHER 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 2 MARCH 2022 
FILE NO/S C 4 OF 2022 
CITATION NO. 2022 WAIRC 00088 
 

Result Order issued 
Representation 
Applicant Mr K Sneddon and Mr P Bergesio 
First Respondent Ms H Moir and Ms J Symons 
Second Respondent Mr L Martyr and Mr J Chapman 
Health Services Mr M Lee 
Union of Western 
Australia 
(Union of Workers) 
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Order 
WHEREAS on 9 February 2022, the applicant filed an application under s 44 of the Industrial Relations Act 1979 (WA) (IR Act) 
for a compulsory conference to resolve an industrial dispute and prevent further deterioration of industrial relations relating to 
employees who have served in casual employment with the respondents and 

a. their inability to, or difficulties in accessing, accrued Long Service Leave entitlements; and 
b. the delay in their accrued Long Service Leave entitlements being calculated and leave balances communicated to 

them; 
AND WHEREAS a compulsory conference was held on 23 February 2022; 
AND WHEREAS a Direction ([2022] WAIRC 00083) issued on 24 February 2022; 
AND WHEREAS the applicant filed an interlocutory application on 1 March 2022 seeking that the Health Services Union of 
Western Australia (Union of Workers) (HSU) be joined as a party to the proceedings pursuant to s 27(1)(j) of the IR Act; 
AND WHEREAS consent was given by the HSU and the first and second respondents for the HSU to attend the further compulsory 
conference listed for Wednesday, 2 March 2022 at 10.30 am; 
AND WHEREAS at the compulsory conference on 2 March 2022, consent was given by the parties and the HSU for an order to 
issue joining the HSU as a second applicant to the proceedings; 
NOW THEREFORE the Commission, pursuant to the powers conferred by the IR Act, and by consent, hereby orders – 

THAT the Health Services Union of Western Australia (Union of Workers) be joined as a second applicant to the 
proceedings pursuant to s 27(1)(j) of the IR Act. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2022 WAIRC 00111 
APPLICATION FOR A GENERAL ORDER FOR PRIVATE SECTOR EMPLOYEES WHICH PROVIDES FOR THE 

REINSTATEMENT OF THE UNPAID PANDEMIC LEAVE PROVISIONS CONTAINED IN THE COVID-19 
FLEXIBLE LEAVE ARRANGEMENTS GENERAL ORDER 2020 WAIRC 00205 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MINISTER FOR INDUSTRIAL RELATIONS 

APPLICANT 
-v- 
UNIONSWA, CHAMBER OF COMMERCE AND INDUSTRY OF WESTERN AUSTRALIA, 
AUSTRALIAN MINES AND METALS ASSOCIATION 

RESPONDENTS 
CORAM COMMISSION IN COURT SESSION 
  CHIEF COMMISSIONER S J KENNER 
  SENIOR COMMISSIONER R COSENTINO 
  COMMISSIONER T EMMANUEL 
  COMMISSIONER T B WALKINGTON 
DATE MONDAY, 14 MARCH 2022 
FILE NO/S CICS 3 OF 2022 
CITATION NO. 2022 WAIRC 00111 
 

Result Order issued 
Representation 
Applicant Ms Melanie Williams on behalf of the Hon. Minister for Industrial Relations 
Respondents Dr T Dymond on behalf of UnionsWA 

Ms V Cullen with Ms N Abend on behalf of The Western 
Australian Local Government Association 
Mr P Moss on behalf of the Chamber of Commerce and 
Industry WA 
Ms S Verity on behalf of the Australian Resources and 
Energy Group 
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Order 
HAVING heard Ms M Williams on behalf of the Hon. Minister for Industrial Relations and Dr T Dymond on behalf of UnionsWA, 
Ms V Cullen with Ms N Abend on behalf of the Western Australian Local Government Association, Mr P Moss on behalf of the 
Chamber of Commerce and Industry WA and Ms S Verity on behalf of Australian Resources and Energy Group, the Commission 
in Court Session, pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), and by consent, hereby orders – 

1. THAT the applicant file any amended Attachment A to the application by 18 March 2022. 
2. THAT the respondents file a response to the application, or the amended application, as applicable, by 

22 March 2022. 
3. THAT the application be dealt with by the Commission in Court Session on the papers. 
4. THAT there be liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Commission In Court Session. 

 
 

2022 WAIRC 00066 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES Y.D HUI & A.E IMAM 
APPELLANTS 

-and- 
DEPARTMENT OF MINES 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
COMMISSIONER T EMMANUEL 
COMMISSIONER T B WALKINGTON 

DATE TUESDAY, 15 FEBRUARY 2022 
FILE NO/S FBA 9 OF 2021 
CITATION NO. 2022 WAIRC 00066 
 

Result Order issued 
Appearances 
Appellants In person 
Respondent Ms I Inkster of counsel 
 

Order 
HAVING heard from Mr Imam and Ms Hui on behalf of the appellants, and Ms I Inkster of counsel on behalf of the respondent the 
Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT the time for the filing of the appeal book in the herein appeal be and is hereby extended to 27 January 
2022. 

2. THAT the transcript of proceedings in application M 178 of 2021 dated 25 November 2021 be and is hereby 
taken to be included in the appeal book as filed. 

3. THAT the name of the respondent be amended by deleting the name “Department of Mines” and inserting in 
lieu thereof the name “Brian Edward Ravenscroft”.  

 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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2022 WAIRC 00090 
REVIEW OF NOTICE - S.51A - OSH ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CONSOLIDATED PASTORAL COMPANY PTY LTD 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 2 MARCH 2022 
FILE NO. OSHT 4 OF 2021 
CITATION NO. 2022 WAIRC 00090 
 

Result Direction issued 
Representation  
Applicant Mr A Phillips (of counsel) 
Respondent Mr A Hay (of counsel) 
 

Direction 
HAVING heard from Mr A Phillips (of counsel) on behalf of the applicant and Mr A Hay (of counsel) on behalf of the respondent, 
the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and the Industrial 
Relations Act 1979 (WA), hereby directs: 

1. THAT all matters requiring to be served on either party or the Tribunal may be served by email on each parties’ 
nominated email address and proof of service is by the email sent notification; 

2. THAT each party is to provide documents or materials requested by the other party by 18  March 2022, unless the party 
objects to provision of any of the documents requested, such an objection should be made by that party filing a Form 
1A application with the Tribunal at the earliest opportunity and by no later than 18 March 2022; 

3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as evidence in 
chief; 

4. THAT the applicant file and serve upon the respondent any witness statements and expert reports upon which it intends 
to rely by no later than 7 June 2022; 

5. THAT the respondent file and serve upon the applicant any witness statements or expert reports upon which it intends 
to rely by no later than 8 July 2022; 

6. THAT the application be listed for a further directions hearing on a date to be fixed; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00091 
REVIEW OF NOTICE - S.51A - OSH ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HANCOCK PROSPECTING PTY LTD 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 2 MARCH 2022 
FILE NO. OSHT 5 OF 2021 
CITATION NO. 2022 WAIRC 00091 
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Result Direction issued 
Representation  
Applicant Mr A Phillips (of counsel) 
Respondent Mr A Hay (of counsel) 
 

Direction 
HAVING heard from Mr A Phillips (of counsel) on behalf of the applicant and Mr A Hay (of counsel) on behalf of the respondent, 
the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and the Industrial 
Relations Act 1979 (WA), hereby directs: 

1. THAT all matters requiring to be served on either party or the Tribunal may be served by email on each parties’ 
nominated email address and proof of service is by the email sent notification; 

2. THAT each party is to provide documents or materials requested by the other party by 18 March 2022, unless the party 
objects to provision of any of the documents requested, such an objection should be made by that party filing a Form 
1A application with the Tribunal at the earliest opportunity and by no later than 18 March 2022; 

3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as evidence in 
chief; 

4. THAT the applicant file and serve upon the respondent any witness statements and expert reports upon which it intends 
to rely by no later than 7 June 2022; 

5. THAT the respondent file and serve upon the applicant any witness statements or expert reports upon which it intends 
to rely by no later than 8 July 2022; 

6. THAT the application be listed for a further directions hearing on a date to be fixed; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00080 
REVIEW OF NOTICE - S.51A - OSH ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RAMSAY HEALTH CARE AUSTRALIA PTY LTD 

APPLICANT 
-v- 
WORKSAFE WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 21 FEBRUARY 2022 
FILE NO. OSHT 9 OF 2021 
CITATION NO. 2022 WAIRC 00080 
 

Result Direction Issued 
Representation  
Applicant Ms Gina Carosi (of counsel) 
Respondent Ms Chynne Stamp (of counsel) 
 

Direction 
HAVING heard from Ms G Carosi (of counsel) on behalf of the applicant and Ms C Stamp (of counsel) on behalf of the 
respondent, the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and the 
Industrial Relations Act 1979 (WA), hereby directs by consent: 

1. THAT the Directions hearing listed on 23 February 2022 is vacated and adjourned to 21 March 2022 at 10:30am. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
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2022 WAIRC 00098 
APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 19 DECEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHAI RACHAN 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR  
 MS B CONWAY – BOARD MEMBER  
 MR F FUREY – BOARD MEMBER  
DATE FRIDAY, 4 MARCH 2022 
FILE NO. PSAB 1 OF 2022 
CITATION NO. 2022 WAIRC 00098 
 

Result Direction issued 
Representation  
Applicant Mr M Giles (as agent) 
Respondent Mr S Pack (of counsel) 
 

Direction 
HAVING heard Mr M Giles on behalf of the appellant, and Mr S Pack on behalf of the respondent, the Public Service Appeal 
Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

1. THAT discovery be informal; 
2. THAT the parties file a statement of agreed facts by no later than 11 March 2022; 
3. THAT the parties file a bundle of agreed documents by no later than 25 March 2022; 
4. THAT the respondent file and serve upon the appellant any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 8 April 2022; 
5. THAT the appellant file and serve upon the respondent any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 22 April 2022; 
6. THAT the respondent may file and serve upon the appellant any further outlines of witness evidence and any further 

documents in reply by no later than 6 May 2022; 
7. THAT the respondent file and serve upon the appellant an outline of submissions by no later than 20 May 2022; 
8. THAT the appellant file and serve upon the respondent an outline of submissions by no later than 3 June 2022; 
9. THAT the matter be listed for hearing for 2 days on a date to be fixed; and 
10. THAT the parties have liberty to apply at short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00094 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 16 DECEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CRAIG GEE 

APPELLANT 
-v- 
WA COUNTRY HEALTH SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR D HILL - BOARD MEMBER 
 MS J VAN DEN HERIK - BOARD MEMBER 
DATE THURSDAY, 3 MARCH 2022 
FILE NO PSAB 2 OF 2022 
CITATION NO. 2022 WAIRC 00094 
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Result Order issued 
Representation 
Appellant Ms I Figiel 
Respondent Mr S Pack (of counsel) 
 

Order 
HAVING heard from Ms I Figiel on behalf of the appellant and Mr S Pack of counsel on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the matter be listed for a final hearing of 2 days on Wednesday, 20 April 2022 and Thursday, 
21 April 2022 at 10.00 am. 

2. THAT the parties file a written outlie of the evidence in chief of each witness they propose to call at the hearing 
of the appeal and any documents which the party proposes to tender at hearing by no later than 23 March 2022. 
Each witness outline must comply with Practice Note 9 of 2021. 

3. THAT the parties file a written outline of submissions and a list of any authorities relied upon by no later than 
13 April 2022. 

4. THAT there be liberty to apply. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00107 
APPEAL AGAINST THE DECISION TO TAKE DISCIPLINARY ACTION ON 21 DECEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ROBERT ROY SCOTT WHITELAW 

APPELLANT 
-v- 
DEPARTMENT OF PLANNING, LANDS AND HERITAGE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR G THOMPSON - BOARD MEMBER 
 MS M NORRIS - BOARD MEMBER 
DATE THURSDAY, 10 MARCH 2022 
FILE NO PSAB 4 OF 2022 
CITATION NO. 2022 WAIRC 00107 
 

Result Order issued 
Representation 
Appellant Mr R Whitelaw on his own behalf 
Respondent Ms L Allen (of counsel) and Ms P Chauhan 
 

Order 
HAVING heard from Mr R Whitelaw on his own behalf and Ms L Allen of counsel and Ms P Chauhan for the respondent, the 
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the appellant file an outline of submissions in support of the grounds of appeal by no later than 
24 March 2022. The outline should identify: 

(a) the particular provision(s) of the Public Sector Management Act 1994 (WA) and/or Public 
Sector Management (General) Regulations 1994 (WA) that the interpretation decision 
appealed against relates to; 

(b) why the respondent’s interpretation decision is incorrect or erroneous; and 
(c) what the appellant contends is the correct interpretation. 
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2. THAT the respondent file an outline of submissions in reply to the appellant’s submissions by no later than 
7 April 2022. 

3. THAT the directions hearing be adjourned to a date after 7 April 2022, to be fixed. 
4. THAT there be liberty to apply. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00067 
APPEAL AGAINST THE DECISION OF THE EMPLOYER TAKEN ON 30 DECEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JESSICA HELLER-BHATT 

APPELLANT 
-v- 
DEPARTMENT OF COMMUNITIES, CHILD PROTECTION AND FAMILY SUPPORT 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER T EMMANUEL - CHAIRPERSON 
 MR M ABRAHAMSON – BOARD MEMBER 
 MR S DANE – BOARD MEMBER 
DATE WEDNESDAY, 16 FEBRUARY 2022 
FILE NO PSAB 6 OF 2022 
CITATION NO. 2022 WAIRC 00067 
 

Result Order issued 
Representation 
Appellant On her own behalf 
Respondent Mr L Geddes (of counsel) 
 

Order 
HAVING heard from the appellant on her own behalf and Mr L Geddes of counsel on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

THAT the name of the respondent be amended to ‘Director General, Department of Communities’. 
(Sgd.)  T EMMANUEL, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00069 
APPEAL AGAINST THE DECISION OF THE EMPLOYER TAKEN ON 30 DECEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JESSICA HELLER-BHATT 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER T EMMANUEL - CHAIRPERSON 
 MR M ABRAHAMSON – BOARD MEMBER 
 MR S DANE - BOARD MEMBER 
DATE WEDNESDAY, 16 FEBRUARY 2022 
FILE NO. PSAB 6 OF 2022 
CITATION NO. 2022 WAIRC 00069 
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Result Directions issued 
Representation  
Appellant On her own behalf 
Respondent Mr L Geddes (of counsel) 
 

Direction 
HAVING heard from the appellant on her own behalf and Mr L Geddes of counsel on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), directs – 

1. THAT the parties file a statement of agreed facts and bundle of agreed documents by 10 March 2022; 
2. THAT the appellant file outlines of evidence and documents (other than the agreed documents) on which she 

intends to rely by 24 March 2022; 
3. THAT the respondent file outlines of evidence and documents (other than the agreed documents) on which it 

intends to rely by 7 April 2022; 
4. THAT the appellant file written submissions by 27 April 2022; 
5. THAT the respondent file written submissions by 11 May 2022; and 
6.  THAT discovery be informal. 

(Sgd.)  T EMMANUEL, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00106 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 JANUARY 2022 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MICHELLE ANNE DAWSON CRESDEE 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON - CHAIR 
 MR G BROWN - BOARD MEMBER 
 MR S DANE - BOARD MEMBER 
DATE THURSDAY, 10 MARCH 2022 
FILE NO/S PSAB 8 OF 2022 
CITATION NO. 2022 WAIRC 00106 
 

Result Name of Respondent Amended 
Representation 
Applicant Ms M Cresdee 
Respondent Mr L Geddes (of counsel) 
 

Order 
HAVING heard from the appellant on her own behalf and Mr L Geddes (of counsel) on behalf of the respondent, the Public Service 
Appeal Board pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the respondent be amended to ‘Director General, Department of Communities’. 
(Sgd.)  T B WALKINGTON, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2022 WAIRC 00109 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 10 JANUARY 2022 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MICHELLE ANNE DAWSON CRESDEE 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON - CHAIR 
 MR G BROWN - BOARD MEMBER 
 MR S DANE - BOARD MEMBER 
DATE FRIDAY, 11 MARCH 2022 
FILE NO. PSAB 8 OF 2022 
CITATION NO. 2022 WAIRC 00109 
 

Result Direction issued 
Representation  
Applicant Ms M Cresdee 
Respondent Mr L Geddes (of counsel) 
 

Direction 
HAVING heard from the appellant on her own behalf and Mr L Geddes (of counsel) on behalf of the respondent, the Public Service 
Appeal Board pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs: 

1. THAT discovery be informal; 
2. THAT the parties file a joint statement of agreed facts and bundle of agreed documents by no later than 31 March 

2022;  
3. THAT the appellant file and serve upon the respondent any outlines of witness evidence and any documents, other 

than the agreed documents, upon which they intend to rely by no later than 14 April 2022; 
4. THAT the respondent file and serve upon the appellant any outlines of witness evidence and any documents, other 

than the agreed documents, upon which they intend to rely by no later than 5 May 2022; 
5. THAT the appellant file and serve upon the respondent an outline of submissions by no later than 19 May 2022; 
6. THAT the respondent file and serve upon the appellant an outline of submissions by no later than 2 June 2022; 
7. THAT the matter be listed for hearing on a date to be fixed; and 
8. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00081 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT DATED 15 SEPTEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KAREN ROTHERHAM 

APPELLANT 
-v- 
DEPARTMENT OF BIODIVERSITY, CONSERVATION AND ATTRACTIONS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 22 FEBRUARY 2022 
FILE NO. PSAB 22 OF 2021 
CITATION NO. 2022 WAIRC 00081 
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Result Direction Issued 
Representation  
Applicant Ms H Harper (as agent) 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from Ms H Harper (as agent) on behalf of the appellant and Mr M McIlwaine (of counsel) on behalf of the 
respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), 
hereby directs: 
1. THAT the respondent file and serve closing submissions by no later than, 28 February 2022; and  
2. THAT the appellant file and serve closing submissions by no later than, 7 March 2022.  

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00082 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT DATED 15 SEPTEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KAREN ROTHERHAM 

APPELLANT 
-v- 
DEPARTMENT OF BIODIVERSITY, CONSERVATION AND ATTRACTIONS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 24 FEBRUARY 2022 
FILE NO. PSAB 22 OF 2021 
CITATION NO. 2022 WAIRC 00082 
 

Result Direction Issued 
Representation  
Applicant Ms H Harper (as agent) 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from Ms H Harper (as agent) on behalf of the appellant and Mr M McIlwaine (of counsel) on behalf of the 
respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), 
hereby directs: 

1. THAT the respondent file and serve closing submissions by no later than, 28 February 2022; 
and  

2. THAT the appellant file and serve closing submissions by no later than, 8 March 2022.  
(Sgd.)  T B WALKINGTON, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2022 WAIRC 00073 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 7 OCTOBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARTIN JAMES ENDERSBY 

APPELLANT 
-v- 
DIRECTOR GENERAL ADAM TOMISON 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER T EMMANUEL - CHAIRPERSON 
 MS B ANDERSON - BOARD MEMBER 
 MS R SINTON - BOARD MEMBER 
DATE FRIDAY, 18 FEBRUARY 2022 
FILE NO PSAB 30 OF 2021 
CITATION NO. 2022 WAIRC 00073 
 

Result Order issued 
Representation 
Appellant On his own behalf 
Respondent Mr M McIlwaine (of counsel) 
 

Order 
HAVING heard from the appellant on his own behalf and Mr M McIlwaine of counsel on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

THAT the name of the respondent be amended to ‘Director General, Department of Justice’. 
(Sgd.)  T EMMANUEL, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00074 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 7 OCTOBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARTIN JAMES ENDERSBY 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER T EMMANUEL - CHAIRPERSON 
 MS B ANDERSON - BOARD MEMBER 
 MS R SINTON - BOARD MEMBER 
DATE FRIDAY, 18 FEBRUARY 2022 
FILE NO. PSAB 30 OF 2021 
CITATION NO. 2022 WAIRC 00074 
 

Result Directions issued 
Representation  
Appellant On his own behalf 
Respondent Mr M McIlwaine (of counsel) 
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Direction 
HAVING heard from the appellant on his own behalf and Mr M McIlwaine of counsel on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), directs – 

1. THAT the parties file a statement of agreed facts and bundle of agreed documents by 10 March 2022; 
2. THAT the appellant file outlines of evidence and documents (other than the agreed documents) on which he 

intends to rely by 24 March 2022; 
3. THAT the respondent file outlines of evidence and documents (other than the agreed documents) on which it 

intends to rely by 7 April 2022; 
4. THAT the appellant file written submissions by 27 April 2022; 
5. THAT the respondent file written submissions by 11 May 2022; and 
6.  THAT discovery be informal. 

(Sgd.)  T EMMANUEL, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00108 
APPEAL AGAINST THE DECISON TO TAKE DISCIPLINARY ACTION ON 14 OCTOBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PROSPER BAENI 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MS B CONWAY - BOARD MEMBER 
 MS O GIALUISI - BOARD MEMBER 
DATE THURSDAY, 10 MARCH 2022 
FILE NO PSAB 31 OF 2021 
CITATION NO. 2022 WAIRC 00108 
 

Result Order issued 
Representation 
Appellant Mr P Baeni on his own behalf 
Respondent Mr M McIlwaine (of counsel) 
 

Order 
HAVING heard from Mr P Baeni on his own behalf and Mr M McIlwaine of counsel for the respondent, the Public Service Appeal 
Board (Board), pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the appellant file a notice of discontinuance if he does not intend to pursue this appeal by no later than 
18 March 2022. 

2. THAT the respondent file an outline of submissions and any documents it relies upon in relation to the question 
of whether the Board has jurisdiction to determine the appeal by no later than 1 April 2022. 

3. THAT the appellant file responsive outline of submissions and any additional documents he relies upon in 
relation to the question of whether the Board has jurisdiction to determine the appeal by no later than 
22 April 2022. 

4. THAT the question of whether the Board has jurisdiction to determine this appeal be listed for hearing on a date 
after 22 April 2022, to be fixed. 

5. THAT there be liberty to apply. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2022 WAIRC 00105 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 24 NOVEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTOPHER SHANE MASEYK 

APPELLANT 
-v- 
DEPARTMENT OF MINES, INDUSTRY REGULATION AND SAFETY 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR  
 MS L BROWN – BOARD MEMBER  
 MS P CHAUHAN – BOARD MEMBER  
DATE WEDNESDAY, 9 MARCH 2022 
FILE NO. PSAB 35 OF 2021 
CITATION NO. 2022 WAIRC 00105 
 

Result Direction Issued 
Representation  
Applicant Mr A Sutton (of counsel) 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from Mr A Sutton on behalf of the appellant and Mr M McIlwaine on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT the Form 8B – Notice of Appeal lodged by the appellant on 15 December 2021, but unable to be formally filed 
and actioned until 17 December 2021, be accepted out of time;  

2.  THAT discovery be informal; 
3. THAT the parties file a joint statement of agreed facts and bundle of agreed documents by no later than 30 March 

2022; 
4. THAT the appellant file and serve upon the respondent any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 13 April 2022; 
5. THAT the respondent file and serve upon the appellant any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 27 April 2022; 
6.  THAT the appellant file and serve upon the respondent an outline of submissions by no later than 11 May 2022; 
7. THAT the respondent file and serve upon the appellant an outline of submissions by no later than 25 May 2022; 
8. THAT the matter be listed for hearing for 2 days on a date to be fixed; and 
9.  THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00084 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHANIE AITKEN 

APPLICANT 
-v- 
SOUTH METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 24 FEBRUARY 2022 
FILE NO/S U 8 OF 2022 
CITATION NO. 2022 WAIRC 00084 
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Result Order issued 
Representation 
Applicant Ms S Aitken on her own behalf 
Respondent Mr R Andretich (of counsel) and Mr M Aulfrey 
 

Order 
HAVING heard from Ms S Aitken on her own behalf and Mr R Andretich of counsel and Mr M Aulfrey on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act), hereby 
orders – 

1. THAT the question of whether the applicant is a government officer for the purposes of s 80C(1) and s 80E of 
the IR Act be determined as a preliminary issue (jurisdictional issue). 

2. THAT the respondent file a written outline of submissions and any documents it relies upon relevant to the 
jurisdictional issue by no later than 9 March 2022. 

3. THAT the applicant file a written outline of submissions and any additional documents she relies upon relevant 
to the jurisdictional issue by no later than 23 March 2022. 

4. THAT the jurisdictional issue be listed for hearing on Friday, 1 April 2022 at 10.30 am. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2022 WAIRC 00110 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TE ARAI TAWHA 

APPLICANT 
-v- 
NULLAGINE COMMUNITY RESOURCE CENTRE ASSOCIATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 11 MARCH 2022 
FILE NO. U 34 OF 2021 
CITATION NO. 2022 WAIRC 00110 
 

Result Direction Issued 
Representation  
Applicant Mr T Tawha 
Respondent Mr J Payne 
 

Direction 
WHEREAS the Commission issued Direction [2021] WAIRC 00579 on 17 November 2021 to program the hearing and 
determination of this application; 
AND WHEREAS the applicant filed his further and better particulars in support of his claim on 29 November 2021; 
AND WHEREAS the respondent filed a response to the applicant’s further and better particulars on 13 December 2021; 
AND WHEREAS the applicant, pursuant to an extension granted by consent, filed his outlines of witness evidence and the 
documents upon which he intends to rely on 11 February 2022; 
AND WHEREAS the respondent filed its outlines of witness evidence and any documents upon which it intends to rely on 15 
February 2022; 
AND WHEREAS the applicant sought leave from the Commissioner to file further outlines of witness evidence and additional 
documents;  
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NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
directs: 

1. THAT the applicant file and serve his further outlines of witness evidence and any additional documents upon which 
he intends to rely by no later than 16 March 2022; 

2. THAT the respondent file and serve its further outlines of witness evidence and any additional documents upon which 
it intends to rely by no later than 30 March 2022; 

3. THAT the matter remain listed for hearing for 3 days on 5 April 2022 to 7 April 2022 and; 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00089 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES VERONA MARIE WAUCHOPE 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 2 MARCH 2022 
FILE NO. U 53 OF 2021 
CITATION NO. 2022 WAIRC 00089 
 

Result Direction Issued 
Representation  
Applicant Ms V Wauchope 
Respondent Mr S Pack (of counsel) 
 

Direction 
WHEREAS the Commission issued Direction [2022] WAIRC 00062 on 11 February 2022 to program the hearing and 
determination of this application;  
AND WHEREAS on 25 February 2022 the respondent filed a Form 1A in the Commission seeking a hearing of an interlocutory 
application for orders under s 27(1)(a) of the Industrial Relations Act 1979 (WA);  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
directs: 

1. THAT Direction [2022] WAIRC 00062 be stayed pending the determination of the interlocutory application.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Main Roads TWU 
Enterprise Bargaining 
Agreement 2021  AG 
20/2021 

12/21/2021 Main Roads 
Western 
Australia 

Transport Workers' Union of 
Australia, Industrial Union of 
Workers, Western Australian 
Branch 

Commissioner T 
Emmanuel 

Agreement 
registered 

Public Transport 
Authority Railway 
Employees (Trades) 
Industrial Agreement 
2021 AG 1/2022 

02/14/2022 Public 
Transport 
Authority of 
Western 
Australia 

Electrical Trades Union WA, 
The Automotive, Food, Metals, 
Engineering, Printing & 
Kindred Industries Union of 
Workers - Western Australian 
Branch 

Commissioner T 
Emmanuel 

Agreement 
registered 
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NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2022 WAIRC 00100 
NOTICE 

APPL 24 of 2021 
NOTICE is given of application APPL 24 of 2021 by the Commission’s Own Motion pursuant to section 47(2) of the Industrial 
Relations Act 1979 (IR Act). The Commission intends to make an order to strike out the following named employer parties to the 
Clerks (Unions and Labour Movement) Award 2004:  

1. Mining Unions Association of Employees of Western Australia (Iron Ore Industry)  
2. Seamen's Union of Australia, West Australian Branch 
3. The Australian Collieries' Staff Association, Western Australian Branch 
4. The Boot Trade of Western Australia Union of Workers, Perth  
5. The Disabled Workers' Union of Western Australia  
6. The Western Australian Gold and Nickel Mines Supervisors Association Industrial Union of Workers  
7. The Food Preservers' Union of Western Australia Union of Workers 

Pursuant to section 47(4) of the IR Act, any person may, within 30 days of the day on which this notice is first published, object to 
the Commission making the order referred to in the notice. Pursuant to regulation 15(2) of the Industrial Relations Commission 
Regulations 2005, a notice of objection must clearly state the grounds of the objection and must specify with particularity the 
manner in which the objector is, or is likely to be, affected by the application.  
The approved form, a Form 1A – Multipurpose Form, is available on the Western Australian Industrial Relations Commission 
website at www.wairc.wa.gov.au under ‘Resources’ and then ‘Applications & Forms’ and can be filed with the Registry at 
registry@wairc.wa.gov.au. 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 
23 March 2022 

 

http://www.wairc.wa.gov.au/
mailto:registry@wairc.wa.gov.au
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GENERAL ORDERS— 

2022 WAIRC 00121 
COVID-19 GENERAL ORDER PURSUANT TO SECTION 50 OF THE ACT  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2022 WAIRC 00121 
CORAM : CHIEF COMMISSIONER S J KENNER 

 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
 COMMISSIONER T B WALKINGTON 

HEARD : ON THE PAPERS 
DELIVERED : THURSDAY, 24 MARCH 2022 
FILE NO. : CICS 3 OF 2022 
BETWEEN : MINISTER FOR INDUSTRIAL RELATIONS 

Applicant 
AND 
UNIONSWA, CHAMBER OF COMMERCE AND INDUSTRY OF WESTERN 
AUSTRALIA, AUSTRALIAN MINES AND METALS ASSOCIATION , WESTERN 
AUSTRALIAN LOCAL GOVERNMENT ASSOCIATION 
Respondents 

 

Catchwords : Industrial law (WA) - General Order under s 50 - COVID-19 pandemic - Unpaid pandemic 
leave - General Order issued 

Legislation : Industrial Relations Act 1979 (WA) s 6, s 26(1), s 50    
Result : General Order issued 
Representation:  
Applicant : Ms M Williams on behalf of the Hon. Minister for Industrial Relations 
Respondents : Mr P Moss on behalf of the Chamber of Commerce and Industry of Western Australia (Inc) 

Dr T Dymond on behalf of UnionsWA 
Ms S Verity on behalf of the Australian Mines and Metals Association 
Ms V Cullen with Ms N Abend on behalf of the Western Australian Local Government 
Association 
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Case(s) referred to in reasons: 
Commission’s Own Motion v (not applicable) [2020] WAIRC 00203; (2020) 100 WAIG 231 
Commission’s Own Motion v (not applicable) [2020] WAIRC 00205; (2020) 100 WAIG 235 
Commission’s Own Motion v (not applicable) [2021] WAIRC 00088; (2020) 101 WAIG 372 

Reasons for Decision 
Background 
1 On 14 April 2020, the Commission in Court Session issued the COVID-19 Flexible Leave Arrangements General Order 

([2020] WAIRC 00205; (2020) 100 WAIG 235) under s 50 of the Industrial Relations Act 1979 (WA), to provide for flexible 
leave arrangements in association with the COVID-19 pandemic. The 2020 General Order contained provisions for unpaid 
pandemic leave, as well as provisions for the taking of annual leave at half pay.  

2 The Commission, acknowledging the uncertainty of the months ahead at that time, noted that many of the industries likely to 
be affected by the impact of COVID-19 were in the small business, non-incorporated sector within the scope of the State 
industrial relations system: Commission’s Own Motion v (not applicable) :[2020] WAIRC 00203; (2020) 100 WAIG 231 at 
[4].  In issuing the 2020 General Order, the Commission aimed to ‘assist businesses to continue to operate and to preserve 
employment and continuity of employment for the benefit of those businesses, their employees and the economy generally’: at 
[5].  

3 The 2020 General Order ceased to have effect on 31 March 2021: [2021] WAIRC 00088; (2020) 101 WAIG 372. 
Application of the Minister 
4 On 2 March 2022, the Hon Minister for Industrial Relations, made an application for a further General Order to apply to 

private sector employees, to reinstate the unpaid pandemic leave provisions contained in the 2020 General Order.  The 
reinstatement of the flexible annual leave provisions in the 2020 General Order are not sought in the current application.  In 
summary, the grounds for the Minister’s application are:  

(a) There currently exists a regulatory gap in that private sector State system employees who are required to isolate due 
to COVID-19, but who are not sick or caring for another person, may lack access to suitable leave entitlements, as 
sick and carer’s leave entitlements do not apply in these circumstances; 

(b) The current Omicron variant outbreak is expected to result in high COVID-19 case numbers, and it is anticipated that 
a significant number of Western Australians will be unable to attend work due to a requirement to self-isolate over 
coming months; and 

(c) The reinstatement of an unpaid pandemic leave entitlement would support public health objectives, provide clarity for 
any employers who are unsure of how to respond to employees who are required to isolate, protect employee 
entitlements, and be consistent with the entitlement to unpaid pandemic leave for national system employees covered 
by certain modern awards. 

5 The Minister submitted that the application supports the objects of the Act under s 6 and is consistent with the requirements of 
s 26(1) of the Act. The Minister proposed that the General Order operate until 30 September 2022. 

Consideration 
6 Following the filing of the application for the General Order, the Commission convened a conciliation conference between the 

parties under s 51BC of the Act.  Arising from the conciliation conference, and the issues discussed, the Commission made 
orders to the effect that the Minister would provide the other parties with revisions to the draft General Order and, subject to 
further discussions between the parties, the Minister would file an amended proposed General Order by 18 March 2022.     

7 A matter at issue between the parties was whether unpaid pandemic leave would, given the changed circumstances since the 
making of the 2020 General Order, not be limited to only one occasion on which unpaid pandemic leave can be taken, as 
specified at cl 2(7) of the Minister’s proposed General Order in the initial application.  The changed circumstances include a 
reduction in isolation periods from 14 to seven days; certain exclusions from isolation requirements for those classed as critical 
employees; and the increased likelihood that employees may have to isolate on multiple occasions during the term of the 
proposed General Order.    

8 Following further discussions between the parties, and consideration of this issue by the Minister, the Minister filed an 
amended proposed draft General Order on 18 March 2022. The proposed order deletes reference to cl 2(7), thus, no longer 
limiting the ability of an employee to access unpaid pandemic leave to one occasion only.  The effect of this amendment is to 
enable an employee to take up to two weeks’ unpaid pandemic leave, as a cumulative entitlement, over more than one period, 
subject to the total period of unpaid pandemic leave taken not exceeding two weeks.  Further, a minor amendment has been 
made by the Minister to cl 2(1), to make it clear that the leave available under the proposed General Order is ‘unpaid pandemic 
leave’.   

9 By way of responses filed on 22 March 2022, the respondents now do not oppose the Minister’s amended application for a 
General Order. Whilst UnionsWA proposed a further variation to cl 2(7), to specify that an employee be able to take unpaid 
pandemic leave of up to two weeks ‘each time’ they are required to isolate, we are not persuaded to make that amendment.  
The entitlement will be a maximum of two weeks unpaid leave, which can be take over multiple periods.  In a further written 
submission filed on 24 March 2022, the Minister informed the Commission that he and the other parties had conferred on 23 
and 24 March 2022 and the lack of opposition to the Minister’s amended draft of the General Order was confirmed.  
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10 We are satisfied that the proposed General Order is consistent with the requirements of the Act.  It reflects the changed 
circumstances now in existence, as set out in the grounds to the Minister’s application.  We do not need to repeat the views 
expressed by the Commission in Court Session in its 2020 General Order reasons for decision.  To the extent that those reasons 
dealt with the proposal for unpaid pandemic leave, we adopt and apply them for present purposes.  In short, we are satisfied 
that the grounds of the application are made out and it is appropriate to exercise our powers under s 50 of the Act, to assist 
businesses to ‘operate and to preserve employment and continuity of employment for the benefit of those businesses, their 
employees and the economy generally’: [2020] General Order decision at [5]. 

11 The General Order will operate until 30 September 2022.  To ensure that changes in circumstances between now and that time 
may be considered, the General Order may be extended on application by a party or at the Commission’s initiative. 

12 Finally, we thank the parties for their cooperative approach in dealing with the present application. This has enabled the matter 
to be dealt with expeditiously.  Minutes of the proposed General Order now issue.  Should any party wish to speak to the 
minutes of the proposed General Order, they should do so in writing before 3:30pm on Friday, 25 March 2022.  

 
 

2022 WAIRC 00125 
COVID-19 GENERAL ORDER PURSUANT TO SECTION 50 OF THE ACT  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MINISTER FOR INDUSTRIAL RELATIONS 

APPLICANT 
-v- 
UNIONSWA, CHAMBER OF COMMERCE AND INDUSTRY OF WESTERN AUSTRALIA, 
AUSTRALIAN MINES AND METALS ASSOCIATION, WESTERN AUSTRALIAN LOCAL 
GOVERNMENT ASSOCIATION 

RESPONDENTS 
CORAM COMMISSION IN COURT SESSION 
  CHIEF COMMISSIONER S J KENNER 
  SENIOR COMMISSIONER R COSENTINO 
  COMMISSIONER T EMMANUEL 
  COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 25 MARCH 2022 
FILE NO/S CICS 3 OF 2022 
CITATION NO. 2022 WAIRC 00125 
 

Result General Order issued 
Representation 
Applicant Ms M Williams on behalf of the Hon. Minister for Industrial Relations 
Respondents Mr P Moss on behalf of the Chamber of Commerce and Industry of Western Australia (Inc) 

Dr T Dymond on behalf of UnionsWA 
Ms S Verity on behalf of the Australian Mines and Metals Association 
Ms V Cullen with Ms N Abend on behalf of the Western Australian Local Government Association 

 

General Order 
HAVING heard Ms M Williams on behalf of the Hon. Minister for Industrial Relations, Dr T Dymond on behalf of UnionsWA, Mr 
P Moss on behalf of the Chamber of Commerce and Industry WA,  Ms S Verity on behalf of the Australian Mines and Metals 
Association, and Ms V Cullen with Ms N Abend on behalf of the Western Australian Local Government Association, the 
Commission in Court Session, pursuant to the powers conferred on it by section 50 of the Industrial Relations Act 1979 (WA) 
hereby makes a General Order in the terms set out in the attached Schedule. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] On behalf of the Commission In Court Session. 

SCHEDULE 
PROVISIONS RELATING TO THE COVID-19 PANDEMIC 

1. - APPLICATION 
(1) This General Order applies to each employee as defined in subsection 7(1) of the Industrial Relations Act 1979 

throughout the State of Western Australia, except for employees of a public sector body within the meaning of the Public 
Sector Management Act 1994 and police officers, police auxiliary officers and Aboriginal police liaison officers. These 
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employees are the subject of the Government Sector Labour Relations Circular 6/20 – Leave arrangements for COVID-
19. 

(2)  Where an award or industrial agreement contains a term provided for in this General Order that is more beneficial to an 
employee, then the more beneficial term shall apply. Otherwise, where there is conflict between the terms of an award or 
industrial agreement and this General Order, the terms of this General Order shall apply. 

(3) This General Order shall operate on and from the date this General Order issues until 30 September 2022, unless extended 
on application or at the initiative of the Commission. 

2. - UNPAID PANDEMIC LEAVE 
(1) Subject to subclauses (2) and (3), an employee is entitled to take up to two weeks’ unpaid pandemic leave if the employee 

is required, by government or medical authorities or acting on the advice of a medical practitioner, to self-isolate or is 
otherwise prevented from working by measures taken by government or medical authorities in response to the COVID-19 
pandemic. An employer and employee may agree that the employee may take more than two weeks’ unpaid pandemic 
leave. 

(2) The employee must give their employer notice of the taking of leave under subclause (1) and of the reason the employee 
requires the leave, as soon as practicable. This may be a time after the leave has started. 

(3) The employee who has given their employer notice of taking leave under subclause (1) must, if required by the employer, 
give the employer evidence that would satisfy a reasonable person that the leave is taken for a reason given in subclause 
(1). 

(4) Leave taken under subclause (1) does not affect any other paid or unpaid leave entitlement of the employee and counts as 
service for the purposes of entitlements. 

(5) Such leave: 
(a) is available in full immediately rather than accruing progressively during any period of service; 
(b) will be available until 30 September 2022 (unless extended by further variation depending on the duration of the 

COVID-19 pandemic); 
(c) will be available to full time, part time and casual employees (it is not pro-rata); and 
(d) must start before 30 September 2022, but may end after that date. 

(6) It is not necessary for employees to exhaust their paid leave entitlements before accessing unpaid pandemic leave. 
(7) Those caring for others who are compelled to self-isolate are not entitled to unpaid pandemic leave. 

 

CONSTRUCTION INDUSTRY PORTABLE PAID LONG SERVICE 
LEAVE—Matters dealt with— 

2022 WAIRC 00126 
REVIEW OF DECISION OF THE CONSTRUCTION INDUSTRY LSL PAYMENTS BOARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN LLOYD WATERS 

APPLICANT 
-v- 
MYLEAVE. CONSTRUCTION INDUSTRY PORTABLE PAID LONG SERVICE LEAVE 
BOARD 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 25 MARCH 2022 
FILE NO/S APPL 49 OF 2021 
CITATION NO. 2022 WAIRC 00126 
 

Result Order issued 
Representation 
Applicant Mr J Waters on his own behalf 
Respondent Ms R Harding (of counsel), Ms L Jeffers and Mr S Cinquina 
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Order 
HAVING heard from Mr J Waters on his own behalf and Ms R Harding of counsel, Ms L Jeffers and Mr S Cinquina on behalf of 
MyLeave, Construction Industry Long Service Leave Payments Board (the Board), the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders – 

1. THAT in accordance with s 50(3)(c) of the Construction Industry Portable Paid Long Service Leave Act 
1985 (WA) (CIPPLSL Act): 
(a) the decision of the Board as to Mr Waters’ entitlement to long service leave for service with 

Titan Recruitment Pty Ltd in the period 19 November 2014 to 30 June 2017 be set aside; and 
(b) the Board’s decision will be substituted with a decision that Mr Waters’ service with 

Titan Recruitment Pty Ltd in the period 19 November 2014 to 30 June 2017 will be recognised as 
service for the purposes for the purposes of the CIPPLSL Act. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2022 WAIRC 00128 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES INDAH PUSPITASARI 

APPLICANT 
-v- 
DRAKE & CO PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 28 MARCH 2022 
FILE NO/S U 38 OF 2022 
CITATION NO. 2022 WAIRC 00128 
 

Result Application discontinued 
Representation 
Applicant Ms I Puspitasari on her own behalf 
Respondent Ms N Brown 
 

Order 
HAVING heard from Ms I Puspitasari on her own behalf and Ms N Brown on behalf of the respondent, the Commission, pursuant 
to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders – 

1. THAT this application be discontinued by consent of the parties. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2022 WAIRC 00137 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHANIE AITKEN 

APPLICANT 
-v- 
SOUTH METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 1 APRIL 2022 
FILE NO/S U 8 OF 2022 
CITATION NO. 2022 WAIRC 00137 
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Result Application dismissed 
Representation 
Applicant Ms S Aitken on her own behalf and Ms R Kent 
Respondent Mr R Andretich (of counsel) 
 

Order 
HAVING heard from Ms S Aitken on her own behalf and with her Ms R Kent and Mr R Andretich of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

CORRECTIONS— 

2022 WAIRC 00141 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER B 167/2019 GIVEN ON 5 

NOVEMBER 2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN DOYLE 
APPELLANT 

-v- 
ROMAN CATHOLIC BISHOP OF BUNBURY 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
DATE (CORRIGENDUM MONDAY, 4 APRIL 2022) 
FILE NO/S FBA 8 OF 2021 
CITATION NO. 2022 WAIRC 00141 
 

CORRIGENDUM 
In line 2 of the heading of the Reasons for Decision dated 4 March 2022 ([2022] WAIRC 00097), delete “B 169/2019” and insert 
“B 167/2019” in lieu thereof. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

Dated:  4 April 2022  
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2022 WAIRC 00113 
REVIEW OF DECISION OF THE CONSTRUCTION INDUSTRY LSL PAYMENTS BOARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CONTRA-FLOW PTY LTD 

APPLICANT 
-v- 
THE CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE TUESDAY, 15 MARCH 2022 
FILE NO/S APPL 43 OF 2021 
CITATION NO. 2022 WAIRC 00113 
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Result Order issued 
Representation 
Applicant Mr R Lewis (of counsel) 
Respondent Mr S Kemp (of counsel) 
 

Order 
HAVING heard from Mr R Lewis, of counsel on behalf of the applicant and Mr S Kemp, of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the evidence in chief in this matter be adduced by witness affidavits in accordance with paragraphs 6 to 8 
of Practice Note 9 of 2021. 

2. THAT the applicant file any witness affidavits on which it intends to rely at hearing by no later than 
12 April 2022. 

3. THAT the respondent file any responsive witness affidavits on which it intends to rely at hearing and its outline 
of submissions and list of authorities by no later than 29 April 2022. 

4. THAT the applicant file its outline of submissions and list of authorities by no later than 13 May 2022. 
5. THAT the parties advise each other and the Commission which witnesses they require to be available for cross 

examination at the hearing by no later than 18 May 2022. 
6. THAT the matter be listed for hearing on Wednesday, 25 May 2022 at 10.30 am. 
7. THAT there be liberty to apply. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2022 WAIRC 00138 
DISPUTE RE PAYMENT OF PUBLIC HOLIDAY ENTITLEMENTS TO UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED WORKERS UNION (WA) 

APPLICANT 
-v- 
WESTERN AUSTRALIA COUNTRY HEALTH SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 4 APRIL 2022 
FILE NO/S C 15 OF 2022 
CITATION NO. 2022 WAIRC 00138 
 

Result Order issued 
Representation 
Applicant Ms Sumayyah Sayed 
Respondent Ms Eileen Hadrys with Mr Scott Fairclough 
 

Order 
HAVING heard from Ms S Sayed on behalf of the applicant and with her Ms K Jacoby, and Ms E Hadrys with Mr S Fairclough on 
behalf of the respondent, the Commission, pursuant to the powers conferred under section 44(6)(c) of the Industrial Relations Act 
1979 (WA), hereby orders – 
1. THAT the Applicant file an Amended Application or Amended Grounds for Application by Tuesday, 5 April 2022. 
2. THAT the Respondent file its Response by Thursday, 14 April 2022. 
3. THAT the conciliation conference be adjourned to a date to be fixed after Thursday, 21 April 2022.  

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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2022 WAIRC 00148 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN DOYLE 
APPELLANT 

-and- 
THE ROMAN CATHOLIC BISHOP OF BUNBURY 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE TUESDAY, 12 APRIL 2022 
FILE NO/S FBA 2 OF 2022 
CITATION NO. 2022 WAIRC 00148 
 

Result Order issued 
Appearances 
Appellant No appearance 
Respondent No appearance 
 

Order 
WHEREAS on 29 March 2022 the appellant filed a notice of appeal under s 49 of the Industrial Relations Act 1979 against a 
decision of the Commission;  
AND WHEREAS on 6 April 2022 the appellant applied to the Full Bench for an order extending the time for the filing of the 
appeal books in respect of this appeal; 
AND WHEREAS the Full Bench has considered the application for an extension of time; 
NOW THEREFORE the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders - 

THAT the time for the appellant to file the appeal books be and is hereby extended to 19 April 2022. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00127 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GREGORY BUSSON 

APPLICANT 
-v- 
THE COAL MINERS' INDUSTRIAL UNION OF WORKERS OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE FRIDAY, 25 MARCH 2022 
FILE NO. PRES 1 OF 2022 
CITATION NO. 2022 WAIRC 00127 
 

Result Direction issued 
Representation  
Applicant Mr C Fordham of counsel 
 

Direction 
HAVING heard Mr C Fordham of counsel on behalf of the applicant the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby directs – 

(1) THAT the applicant file and serve written submissions and any further evidence and proposed orders that are 
sought to be made in respect of the application by 5pm on 14 April 2022. 
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(2) THAT the application filed 3 March 2022 be heard on the papers 
(3) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00129 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LEE COLLISON 

APPLICANT 
-v- 
AUSTRALIAN NURSING FEDERATION INDUSTRIAL UNION OF WORKERS PERTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE TUESDAY, 29 MARCH 2022 
FILE NO. PRES 2 OF 2022 
CITATION NO. 2022 WAIRC 00129 
 

Result Direction issued 
Representation  
Applicant In person 
Respondent Ms B Burke of counsel and with her Ms J Lovett of counsel 
 

Direction 
HAVING heard the applicant on his own behalf and Ms B Burke of counsel and Ms J Lovett of counsel on behalf of the respondent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs – 

(1) THAT the applicant file and serve an outline of submissions and any list of authorities upon which he intends to 
rely on by Friday, 12 April 2022. 

(2) THAT the respondent file and serve an outline of submissions and any list of authorities upon which it intends 
to rely on by Friday, 26 April 2022. 

(3) THAT the applicant and respondent file an agreed statement of facts (if any) no later than seven days prior to 
the date of hearing. 

(4) THAT the matter be listed for hearing on a date to be fixed not before Monday, 9 May 2022. 
(5) THAT there be liberty to apply on short notice.  

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00133 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LEE COLLISON 

APPLICANT 
-v- 
AUSTRALIAN NURSING FEDERATION INDUSTRIAL UNION OF WORKERS PERTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 30 MARCH 2022 
FILE NO. PRES 2 OF 2022 
CITATION NO. 2022 WAIRC 00133 
 

Result Amended direction issued 
Representation  
Applicant In person 
Respondent Ms B Burke of counsel and with her Ms J Lovett of counsel 
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Direction 
WHEREAS this is an application pursuant to s 66 of the Industrial Relations Act 1979 (WA); and  
AND WHEREAS on 29 March 2022 the Commission issued a direction [2022 WAIRC 00129]; and 
NOW THEREFORE, having heard the applicant on his own behalf and Ms B Burke of counsel and Ms J Lovett of counsel on 
behalf of the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs – 

THAT paragraphs (1) and (2) of the direction be deleted and in lieu thereof there be inserted: 
(1) THAT the applicant file and serve an outline of submissions and any list of authorities upon which he 

intends to rely on by Friday, 15 April 2022. 
(2) THAT the respondent file and serve an outline of submissions and any list of authorities upon which it 

intends to rely on by Friday, 29 April 2022. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00118 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 21 DECEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RANDALL BURRIDGE 

APPELLANT 
-v- 
DIRECTOR GENERAL, THE DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR 
 MR B HAWKINS – BOARD MEMBER 
 MS M DI LELLO – BOARD MEMBER 
DATE FRIDAY, 18 MARCH 2022 
FILE NO. PSAB 7 OF 2022 
CITATION NO. 2022 WAIRC 00118 
 

Result Direction Issued 
Representation  
Applicant Ms D Larson (of counsel) 
Respondent Mr S Pack (of counsel) 
 

Direction 
HAVING heard from Ms D Larson on behalf of the appellant, and Mr S Pack on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

1. THAT discovery be informal; 
2. THAT the parties file a statement of agreed facts by no later than three weeks from the date of this order; 
3. THAT the parties file a bundle of agreed documents by no later than five weeks from the date of this order; 
4. THAT the respondent file and serve upon the appellant any outlines of witness evidence and any documents upon 

which they intend to rely by no later than seven weeks from the date of this order; 
5. THAT the appellant file and serve upon the respondent any outlines of witness evidence and any documents upon 

which they intend to rely by no later than nine weeks from the date of this order; 
6. THAT the respondent may file and serve upon the appellant any further outlines of witness evidence and any further 

documents in reply by no later than eleven weeks from the date of this order; 
7. THAT the respondent file and serve upon the appellant an outline of submissions by no later than thirteen weeks from 

the date of this order; 
8. THAT the appellant file and serve upon the respondent an outline of submissions by no later than fifteen weeks from 

the date of this order; 
9. THAT the matter be listed for hearing for 2 days on a date to be fixed; and 
10. THAT the parties have liberty to apply at short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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2022 WAIRC 00131 
APPEAL AGAINST THE DECISION TAKEN BY THE EMPLOYER ON 20 JANUARY 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TERENCE REGINALD ROY 

APPELLANT 
-v- 
DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR G BROWN - BOARD MEMBER 
 MR S DANE - BOARD MEMBER 
DATE WEDNESDAY, 30 MARCH 2022 
FILE NO PSAB 14 OF 2021 
CITATION NO. 2022 WAIRC 00131 
 

Result Order issued 
Representation 
Appellant Ms S Kemp (of counsel) 
Respondent Mr D Anderson (of counsel) 
 

Order 
HAVING heard from Ms S Kemp of counsel on behalf of the appellant and Mr D Anderson of counsel on behalf of the respondent, 
the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the appellant’s application seeking an extension of time to bring his appeal be listed for hearing on a date 
to be fixed after 17 July 2022. 

2. THAT the parties have liberty to apply. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00112 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 15 OCTOBER 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SANJA SPASOJEVIC 

APPELLANT 
-v- 
SPEAKER OF THE LEGISLATIVE ASSEMBLY 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR G SUTHERLAND - BOARD MEMBER 
 MS M BUTLER - BOARD MEMBER 
DATE TUESDAY, 15 MARCH 2022 
FILE NO PSAB 31 OF 2020 
CITATION NO. 2022 WAIRC 00112 
 

Result Order issued 
Representation 
Appellant Mr M Baldwin (of counsel) 
Respondent Ms K Ellson (of counsel) 
 



234                                                  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           102 W.A.I.G. 
 

Order 
WHEREAS this is an appeal pursuant to s 80I(1)(d) of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS on 4 November 2021, a directions hearing was held before the Public Service Appeal Board (Board) and an 
Order ([2021] WAIRC 00563) issued to further vary the programming of the matter; 
AND WHEREAS on 11 March 2022, the respondent’s representative wrote to the Board advising that the parties have conferred 
and have reached an agreement on the further programming of the matter and provided a minute of proposed consent orders; 
AND WHEREAS on 14 March 2022, the Board considered the correspondence; 
NOW THEREFORE the Board, pursuant to the powers conferred under the IR Act, and by consent, hereby orders – 

1. THAT the appellant file its submissions on the interlocutory matter of the respondent’s objection to certain 
evidence by 16 March 2022. 

2. THAT the respondent file its reply to the appellant’s submissions on the interlocutory matter of the respondent's 
objection to certain evidence by 22 March 2022. 

3. THAT Order 4 of ([2021] WAIRC 00563) be varied to read “THAT the appellant is granted leave to file any 
amended outline of submissions for the substantive hearing by 4 April 2022.”. 

4. THAT Order 5 of ([2021] WAIRC 00563) be varied to read “THAT the respondent file outlines of evidence 
complying with Practice Note 9 of 2021 for each witness to be called and a book of documents on which it 
intends to rely that is bound, indexed and paginated by 11 April 2022.”. 

5. THAT Order 6 ([2021] WAIRC 00563) be varied to read “THAT the respondent file a written outline of its 
submissions and list of authorities (of not more than 15 pages) by 26 April 2022.”. 

6. THAT the parties have liberty to apply on short notice. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2022 WAIRC 00136 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 24 NOVEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTOPHER SHANE MASEYK 

APPELLANT 
-v- 
DEPARTMENT OF MINES, INDUSTRY REGULATION AND SAFETY 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR 
 MS L BROWN – BOARD MEMBER 
 MS P CHAUHAN – BOARD MEMBER 
DATE THURSDAY, 31 MARCH 2022 
FILE NO. PSAB 35 OF 2021 
CITATION NO. 2022 WAIRC 00136 
 

Result Direction Issued 
Representation  
Applicant Mr A Sutton (of counsel) 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from Mr A Sutton on behalf of the appellant and Mr M McIlwaine on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT the Form 8B – Notice of Appeal lodged by the appellant on 15 December 2021, but unable to be formally filed 
and actioned until 17 December 2021, be accepted out of time;  

2.  THAT discovery be informal; 
3. THAT the parties file a joint statement of agreed facts and bundle of agreed documents by no later than 6 April 2022; 
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4. THAT the appellant file and serve upon the respondent any outlines of witness evidence and any documents upon 
which they intend to rely by no later than 20 April 2022; 

5. THAT the respondent file and serve upon the appellant any outlines of witness evidence and any documents upon 
which they intend to rely by no later than 4 May 2022; 

6.  THAT the appellant file and serve upon the respondent an outline of submissions by no later than 18 May 2022; 
7. THAT the respondent file and serve upon the appellant an outline of submissions by no later than 1 June 2022; 
8. THAT the matter be listed for hearing for 2 days on a date to be fixed; and 
9.  THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00116 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PAUL BERNARD BENSON 

APPLICANT 
-v- 
ADVOCACY WESTERN AUSTRALIA INC 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 18 MARCH 2022 
FILE NO. U 4 OF 2022 
CITATION NO. 2022 WAIRC 00116 
 

Result Direction Issued 
Representation  
Applicant Mr P Benson 
Respondent Mr L Allen (of counsel) 
 

Direction 
HAVING heard from Mr Benson on his own behalf and Mr Allen on behalf of the respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979, hereby directs – 

1. THAT the two preliminary issues of jurisdiction be heard and determined; 
2. THAT the applicant file and serve upon the respondent any outlines of witness evidence or signed witness statements, 

including any documents upon which they intend to rely and an outline of written submissions with respect to the 
jurisdictional issue of whether the Commission ought to accept the application out of time, by no later than 31 March 
2022; 

3. THAT the respondent file and serve upon the applicant any outlines of witness evidence or signed witness statements, 
including any documents upon which they intend to rely and an outline of written submissions in reply to the 
jurisdictional issue of whether the Commission ought to accept the application out of time in, by no later than 14 April 
2022; 

4. THAT the respondent file and serve upon the applicant any outlines of witness evidence or signed witness statements, 
including any documents upon which they intend to rely and an outline of written submissions with respect to the 
jurisdictional issue of whether the applicant resigned or was dismissed, by no later than 31 March 2022; 

5. THAT the applicant file and serve upon the respondent any outlines of witness evidence or signed witness statements, 
including any documents upon which they intend to rely and an outline of written submissions in reply to the 
jurisdictional issue of whether the employee resigned or was dismissed, by no later than 14 April 2022; 

6.  THAT the matter be listed for hearing on a date to be determined, and not before 21 April 2022; and 
7.  THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
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2022 WAIRC 00144 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TE ARAI TAWHA 

APPLICANT 
-v- 
NULLAGINE COMMUNITY RESOURCE CENTRE ASSOCIATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 8 APRIL 2022 
FILE NO. U 34 OF 2021 
CITATION NO. 2022 WAIRC 00144 
 

Result Direction Issued 
Representation  
Applicant Ms G Tawha (as agent) 
Respondent Mr J Payne  
 

Direction 
HAVING heard from Ms G Tawha on behalf of the applicant and Mr J Payne on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT the respondent may file and serve any authorities that they seek to rely upon in addressing the respondent’s 
authority to reduce the applicant’s hours of work without a written variation to the employment contract, by no later 
than 13 April 2022; and 

2. THAT the applicant may file and serve any authorities in reply that they seek to rely upon in addressing the 
respondent’s authority to reduce the applicant’s hours of work without a written variation to the employment contract, 
by no later than 20 April 2022. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00114 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES VERONA MARIE WAUCHOPE 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 16 MARCH 2022 
FILE NO. U 53 OF 2021 
CITATION NO. 2022 WAIRC 00114 
 

Result Direction issued 
Representation  
Applicant Ms V Wauchope 
Respondent Mr S Pack (of counsel) 
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Direction 
WHEREAS the Commission issued Direction [2022] WAIRC 00062 on 11 February 2022 to program the hearing and 
determination of this application;  
AND WHEREAS on 25 February 2022 the respondent filed a Form 1A in the Commission seeking a hearing for orders under s 
27(1)(a) of the Industrial Relations Act 1979 (WA);  
AND WHEREAS on 2 March 2022 the Commission issued Direction [2022] WAIRC 00089 staying Direction [2022] WAIRC 
00062 pending the determination of the respondent’s application seeking orders under s 27(1)(a); 
AND WHEREAS on 4 March 2022 the applicant filed a Form 1A in the Commission requesting to amend her application; 
AND WHEREAS on 16 March 2022 the Commission convened a Directions Hearing and heard from Ms Wauchope on her own 
behalf and Mr Pack on behalf of the respondent regarding their respective Form 1A applications; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
directs: 

1. THAT the applicant file and serve upon the respondent an amended Form 1A addressing the remedy being sought by the 
applicant, by no later than 23 March 2022; 

2.  THAT the respondent’s Form 1A application seeking orders under s 27(1)(a) be heard and determined;  
3.  THAT the respondent file and serve upon the applicant any outlines of witness evidence, including any documents upon 

which they intend to rely and an outline of written submissions with respect to the application for orders under s 27(1)(a), 
by no later than 1 April 2022; 

4. THAT the applicant file and serve upon the respondent any outlines of witness evidence, including any documents upon 
which they intend to rely and an outline of written submissions with respect to the application for orders under s 27(1)(a), 
by no later than 22 April 2022; 

5. THAT the application for orders under s 27(1)(a) be listed for hearing on a date to be determined; and  
6. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00120 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES EMILY ELIZABETH MAE GIBSON 

APPLICANT 
-v- 
SHIRE OF HALLS CREEK 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 18 MARCH 2022 
FILE NO. U 63 OF 2021 
CITATION NO. 2022 WAIRC 00120 
 

Result Direction Issued 
Representation  
Applicant Ms E Gibson 
Respondent Mr A Sinanovic (of counsel) 
 

Direction 
WHEREAS on 18 March 2022 the Commission convened a Show Cause Hearing and heard from the applicant on her own behalf 
and Mr A Sinanovic on behalf of the respondent; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
directs: 

1. THAT discovery be informal between the parties; 
2. THAT the applicant file and serve any outlines of witness evidence and any documents, for each witness, upon which 

she intends to rely by no later than 8 April 2022; 
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3 THAT the respondent file and serve any outlines of witness evidence and any documents, for each witness, upon which 
it intends to rely by no later than 6 May 2022; 

4. THAT the applicant file and serve an outline of submissions and any list of authorities upon which she intends to rely 
by no later than 20 May 2022; 

5. THAT the respondent file and serve an outline of submissions and any list of authorities upon which they intend to rely 
by no later than 3 June 2022; 

6. THAT the matter be listed for hearing for 2 days on a date to be determined; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

City of Karratha 
Enterprise Agreement 
2021 AG 21/2021 

03/25/2022 Western Australian 
Municipal 
Administrative, Clerical 
and Services Union of 
Employees 

City of Karratha Commissioner T 
B Walkington 

Agreement 
registered 

Department of 
Communities (Family 
Support Officers) CSA 
Agreement 2021 PSAAG 
6/2021 

03/17/2022 Department of 
Communities 

Civil Service 
Association of 
Western Australia 
Incorporated 

Commissioner T 
B Walkington 

Agreement 
registered 

Shire of Harvey 
Enterprise Agreement 
2021 AG 22/2021 

04/06/2022 Western Australian 
Municipal, 
Administrative, Clerical 
and Services Union of 
Employees 

Shire of Harvey Commissioner T 
B Walkington 

Agreement 
Registered 

 

NOTICES—Appointments— 

2022 WAIRC 00145 
DESIGNATION   

SECTION 16(2A) INDUSTRIAL RELATIONS ACT 1979 
SCHEDULE 1 CLAUSE 27(1) WORK HEALTH AND SAFETY ACT 2020 

I, the undersigned Chief Commissioner of The Western Australian Industrial Relations Commission, pursuant to s 16(2A) of the 
Industrial Relations Act 1979 (the Act), hereby designate Commissioner T Emmanuel, being a Commissioner who holds office 
under s 8(2)(d) of the Act and who satisfies the additional requirements referred to in s 8(3A) of the Act, to exercise the jurisdiction 
conferred by the Work Health and Safety Act 2020 Schedule 1 clause 27(1) from 1 April 2022.  This designation ceases to have 
effect on 31 March 2023. 
Dated the 31st day of March 2022. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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PUBLIC SERVICE ARBITRATOR—Matters dealt with— 

2022 WAIRC 00152 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2022 WAIRC 00152 
CORAM : PUBLIC SERVICE ARBITRATOR 

SENIOR COMMISSIONER R COSENTINO 
HEARD : TUESDAY, 15 MARCH 2022 
DELIVERED : TUESDAY, 15 MARCH 2022 
FILE NO. : PSA 2 OF 2021 
BETWEEN : HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

Applicant 
AND 
EAST METROPOLITAN HEALTH SERVICE 
Respondent 

 

CatchWords : Industrial Law (WA) – Public Service Arbitrator – Claim in respect of range of salaries of 
government officers – Respondent’s application for summary dismissal –Delay in bringing 
application – Form of application – Public interest – Application dismissed 

Legislation : Industrial Relations Act 1979 (WA) 
Industrial Relations Commission Regulations 2005 (WA) 
Interpretation Act 1984 (WA)  

Result : Respondent’s application dismissed 
Representation: 
Applicant : Ms P Marcano and Mr M Lee 
Respondent : Mr J Ross and Mr P Heslewood 
 

Case(s) referred to in reasons: 
Armstrong v McIntosh (No 2) [2019] WASC 379 
Batistatos v Roads and Traffic Authority of New South Wales [2006] HCA 27; (2006) 226 CLR 256 
Dey v Victorian Railways Commissioners [1949] HCA 1; (1949) 78 CLR 62 
Fancourt v Mercantile Credits Ltd [1983] HCA 25; (1983) 154 CLR 87 
General Steel Industries Inc v Commissioner for Railways (NSW) [1964] HCA 69; (1964) 112 CLR 1255 
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Health Services Union of Western Australia (union of Workers) v Director General of Health as delegate of the Hon. Minister for 
Health in his incorporated capacity under s.7 of the Hospitals and Health Services Act [2007] WAIRC 00396; (2017) 87 WAIG 
737 (Cardey) 
Hopkins v Director General of Health as delegate of the Minister for Health in his incorporated capacity under section 7 of the 
Hospital and Health Services Act 1927 as the Metropolitan Health Service [2013] WAIRC 00036 
Re The Honourable G D Kierath, Minister for Heritage; Ex Parte City of Fremantle [2000] WASCA 156; (2000) 22 WAR 342 
The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v The Public Transport Authority of 
Western Australia [2014] WAIRC 00451; (2014) 94 WAIG 787 
United Voice WA v The Minister for Health [2012] WAIRC 00319; (2012) 92 WAIG 585 

Reasons for Decision 
Ex Tempore 

1 The East Metropolitan Health Service (EMHS) has applied for these proceedings to be summarily dismissed. I must decide 
whether public interest considerations arising from any delay in making the application justifies summary dismissal, and 
whether the form by which the application was commenced is fatal to the claim. 

Background 
2 The EMHS employs a group of Anaesthesia Technicians/Anaesthetic Technicians (ATs) at Armadale Health Service. They are 

government officers. The core function of ATs is to plan, perform and facilitate clinical and technical support to an 
Anaesthetist during the patient intra-operative phase. 

3 On 14 September 2021, the Health Services Union of Western Australia (Union of Workers) (HSU) filed an application with 
the Public Service Arbitrator (Arbitrator) which was described as an application on behalf of ATs at Armadale Health Service 
for Advanced Competency Progression (ACP) to be applied to them. 

4 ACP refers to a documented process for ATs employed by state tertiary health services (Royal Perth Hospital, Sir Charles 
Gairdner Hospital, King Edward Memorial Hospital, Perth Children’s Hospital Fremantle Hospital) to progress through 
existing classifications by meeting the skill requirements of certain Modules of Competence. The ACP enables: 
(a) ATs classified at Level 3/4 to become eligible to progress to the Level 5 salary range; 
(b) Senior ATs classified at Level 5 to become eligible to progress to the Level 6 salary range; and 
(c) Head or Chief ATs classified at Level 6 to become eligible to progress to the Level 7 salary range. 

5 According to the ACP, assessment of eligibility for progression is not a permanent reclassification of the staff member nor is it 
a reclassification of the position the staff member occupies. The position remains at the substantive classification level. 
Progression deals with the salary of the AT connecting salary to the acquisition of required competencies. Nor does the ACP 
prohibit employees from pursuing reclassification. 

6 In effect, the HSU was seeking for this ACP process to extend to ATs employed at Armadale Health Service, which is not 
covered by the existing ACP process as Armadale Health Service is not a tertiary health service as defined. 

7 The claim for ‘Advanced Competency Based Progression’ for this group of ATs has been agitated since May or perhaps 
August 2018 and through various avenues both within the EMHS and at the departmental level (through State-Wide Industrial 
Relations). 

8 The WA Health System Classification Review Committee commissioned a consultant’s report which resulted in a 
recommendation of October 2019 that competency progression not be approved on the basis of insufficient work value to 
support the model outside the tertiary health service setting. There was also reliance upon flow-on effects. The consultant 
reviewed further information and arrived at the same conclusion in July 2020. 

9 There were communications between the HSU and the EMHS about the claim, prior to commencement of the referral, in about 
April 2021. 

10 Promptly after the application to the Arbitrator was filed, the EMHS filed a response seeking the summary dismissal of the 
application on the ground that the HSU had failed to prosecute the claim in a reasonable time period. 

11 The EMHS submitted that the failure to prosecute the claim in a reasonable time is contrary to the public interest and the 
HSU’s obligations under the Industrial Relations Act 1979 (WA) (IR Act). 

12 The response proceeded on the basis that the application was an appeal against a decision refusing the ACP model dated 28 
August 2020, which would mean that the application was brought just outside 12 months from the date of that decision. 

13 On 26 October 2021, the EMHS filed an amended response, maintaining its application for summary dismissal of the claim 
and adding a second ground for this application, namely that the claim was not a reclassification claim and so could not be 
dealt with ‘…under this Application’. 

14 The response points out that the HSU commenced these proceedings by lodging a Form 8A which is headed ‘Application for 
Reclassification’ but that the substance of what was sought was the extension of the ACP to Armadale Health Service based on 
comparative wage justice considerations. 

15 The EMHS argued that the dispute was in substance an industrial dispute which should be dealt with through other avenues. It 
said there was no classification decision as such from which an appeal could be brought. 
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16 The response implicitly accepts that industrial matters covered by s 80E(2) of the IR Act can be dealt with by an application 
for a compulsory conference under s 44 of the IR Act. I refer in this regard to para 12 of the amended response filed on 
26 October 2021 and paragraphs 13 and 16 and page 2, 4th paragraph under ‘Statement of Facts’ of the EMHS’s Submissions 
filed on 19 January 2022. 

17 So, boiling it down to the most simple terms, the amended response sought summary dismissal of the claim on the ground that 
the HSU had lodged the wrong application form, not because the claim was not a claim within s 80E(2) of the IR Act. 

18 Orders were made for the HSU to file ‘Grounds for Application’ with the intention that the true nature of the HSU’s claim 
could be clarified and confirmed. By its Grounds for Application, the HSU made it clear that the claim was brought under 
s 80E(2) of the IR Act, but was not a claim for reclassification. It said: 

4. The Anaesthetic Technicians’ claim is a claim in respect of a range of salaries, as set out in the Application: 
The Applicant seeks Advanced Competency Progression to be applied to Anaesthesia Technicians, Senior 
Anaesthesia Technicians and Head of Chief Anaesthesia Technicians in the following order: 
• Anaesthetic Technicians classified at Level 3/4 become eligible to progress to the Level 5 salary 

range; 
• Senior Anaesthetic Technicians classified at Level 5 become eligible to progress to progress to the 

Level 6 salary range; and 
• Head of Chief Anaesthetic Technicians classified at Level 6 become eligible to progress to the Level 7 

salary range. 
… 
6. The Application falls within the jurisdiction of the Arbitrator and has been made through the relevant form 

under the Industrial Relations Commission Regulations 2005 (WA), notwithstanding that the Form 8A refers to 
‘reclassification’ specifically. 

19 Later in the Grounds for Application, the HSU say: 
51. The claim by the Appellant is set out in paragraph 4 of these Grounds for Application through the method of 

criteria progression which is to be applied the roles of the Anaesthetic Technicians, Senior Anaesthetic 
Technicians and Head of Chief Anaesthetic Technicians at AHS. In other words, this Application is not a 
traditional reclassification matter with regard to work value changes for which Principle 7 of the State Wage 
Order provides. The structure applied to the roles of the Anaesthetic Technicians already commits to criteria 
progression. The claim is for an extension of the current structure. 

20 And at par 27 of the Grounds for Application, the HSU confirms it does not rely on a finding that a change in work value has 
occurred to justify a reclassification. 

21 Notwithstanding this clarification of the nature of the claim, and perhaps to an extent at odds with the EMHS’s own concession 
that the claim as described is within the scope of s 80E(2) of the IR Act, the EMHS maintained its application for summary 
dismissal of the claim. 

22 I should also observe, that in doing so, the EMHS’s submissions argued primarily as to why the claim was not a 
reclassification claim and should not be treated as a reclassification claim. 

23 The EMHS’s submissions also dealt at length with matters going to the merits of the claim for extension of the ACP. Too 
much of the total word count was racked up on what were irrelevant matters because they addressed a hypothetical claim 
which is not made or because they were matters that had nothing to do with the grounds for summary dismissal, namely delay 
and initiating form. 

Summary dismissal principles 
24 Before turning to consider each of the EMHS’s arguments for summary dismissal, I should say something briefly about the 

nature of the power to summarily dismiss a claim. 
25 Section 27(1)(a) of the IR Act empowers the Commission to dismiss any matter before it at any stage of the proceedings if 

satisfied: 
(i) that the matter or part thereof is trivial; or 
(ii) that further proceedings are not necessary or desirable in the public interest; or 
(iii) that the person who referred the matter to the Commission does not have a sufficient interest in the matter; or 
(iv) that for any other reason the matter or part should be dismissed or the hearing thereof discontinued, as the case 

may be; 
26 The law surrounding s 27(1)(a)(ii) was dealt with by the Full Bench in The Australian Rail, Tram and Bus Industry Union of 

Employees, West Australian Branch v The Public Transport Authority of Western Australia [2014] WAIRC 00451; (2014) 
94 WAIG 787 at [49]-[58]. In exercising its discretion under s 27(1)(a), the Commission is required to consider: 
(a) that the applicant is ordinarily entitled to invoke the jurisdiction of the Commission to settle the industrial matter 

concerning its members; 
(b) pursuant to s 26(1)(c) of the IR Act, the interests of the HSU’s members as persons immediately concerned in the 

industrial matter; and 
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(c) pursuant to s 26(1)(a) of the IR Act, the Commission is required to act according to equity, good conscience and the 
substantial merits of the case. 

27 In Dey v Victorian Railways Commissioners [1949] HCA 1; (1949) 78 CLR 62, Dixon J said at [13]: 
…A case must be very clear indeed to justify the summary intervention of the court … Once it appears that there is a real 
question to be determined whether of fact or law and that the rights of the parties depend upon it, then it is not competent 
for the court to dismiss the action as frivolous and vexatious and an abuse of process. 

28 This passage was cited with approval by Kirby J in Batistatos v Roads and Traffic Authority of New South Wales [2006] 
HCA 27; (2006) 226 CLR 256, and more recently by Le Miere J in Armstrong v McIntosh (No 2) [2019] WASC 379. 

29 The test to be applied when considering an application to summarily dismiss a substantive application was also considered by 
the Honourable Acting President Smith (as she was then) in United Voice WA v The Minister for Health [2012] WAIRC 
00319; (2012) 92 WAIG 585 at [20]-[22]. 

30 Exceptional caution is required by courts and tribunals when exercising the power to summarily dismiss. A claim should not be 
dismissed other than when it is clear there is no real question of fact or law to be tried: General Steel Industries Inc v 
Commissioner for Railways (NSW) [1964] HCA 69; (1964) 112 CLR 1255 and Fancourt v Mercantile Credits Ltd [1983] 
HCA 25; (1983) 154 CLR 87. 

31 An action should only be dismissed as frivolous or vexatious if it cannot possibly succeed. Moreover, in deciding whether an 
action could possibly succeed, a court at first instance should be astute not to risk stifling the development of the law by 
summarily disposing of actions in respect of which there is a reasonable possibility that it will be found in the development of 
the law, still embryonic, that a cause of action does lie. 

32 There will of course be circumstances where summary dismissal for an abuse of process is appropriate. For example, an abuse 
of process can be found where: 
(a) the Commission’s procedures are invoked for an illegitimate purpose; 
(b) the use of the Commission’s procedures is unjustifiably oppressive to one of the parties. This might include where a 

party initiates a proceeding then fails to prosecute it in a timely way, an example of which is the case of Hopkins v 
Director General of Health as delegate of the Minister for Health in his incorporated capacity under section 7 of 
the Hospital and Health Services Act 1927 as the Metropolitan Health Service [2013] WAIRC 00036 cited by the 
EMHS in its submissions; or 

(c) the use of the Commission’s procedures would bring the administration of justice into disrepute. 
Delay and the public interest 
33 The EMHS characterises the delay in bringing the application as a delay of just over 12 months being from 28 August 2020; 

the date of a second Classification Review Committee decision dismissing the claim by the ATs to 21 September 2021 when 
the application was lodged. 

34 Before going further, I should observe that the EMHS did not demonstrate in any way that the HSU was informed of the 
decision on 28 August 2020. According to the HSU, this decision was conveyed to it on 3 September 2021. 

35 The HSU’s evidence, which was not challenged by the EMHS, was that on 16 December 2020, the HSU took the issue up with 
the Director of State-Wide Industrial Relations by a letter of that date, and those parties exchanged further correspondence 
about the issue between 20 December 2020 and 25 March 2021. The issue was then again taken up with the EMHS’s Industrial 
Relations team (Mr Peter Heslewood) on 6 April 2021 and, according to the HSU, the matter was the subject of telephone 
discussions up until June 2021, although the EMHS does not concede this fact. 

36 The significance of the unchallenged evidence, though, is that there can be no suggestion that the EMHS had been under any 
misapprehension that this industrial dispute was resolved. To the contrary, it has known that the ATs and the HSU were 
aggrieved by the decision to decline the extension of the ACP model to Armadale Health Service and remained in dispute 
about it. 

37 Little credence can be given to the suggestion that the EMHS is prejudiced by any delay in bringing the application in these 
circumstances, even if the delay is properly described as a 12 or 13 month delay. 

38 I also reject the EMHS’s suggestion that the HSU’s timing means it has forfeited its rights to bring the matter to the 
Commission. 

39 The second matter of significance is the lack of any prescribed or statutory time limit for bringing an application to the 
Commission. On the contrary, reg 106(3) of the Industrial Relations Commission Regulations 2005 (WA) (Regulations) 
provides that a claim under s 80E(2)(a) or (b) may be made ‘at any time’. The corollary of this is that parties may make an 
application as of right where they seek for the Arbitrator to deal with an industrial matter which relates to a government officer 
or group of government officers. 

40 Hypothetically, perhaps if a delay in bringing an application was such as to evidence that there was no ‘industrial matter’ for 
determination, the delay might have a practical impact on the ability to maintain the proceedings. However, that is not the case 
here, as the HSU has demonstrated that at all relevant times it has remained in dispute in relation to the Armadale Health 
Services’ ATs ACP claim. There can therefore be no question that there remains an industrial matter. 

41 It is also appropriate that parties explore and possibly even exhaust attempts to resolve matters at the workplace level and 
without resort to the Arbitrator. They should not be penalised by having to face the prospect of summary dismissal of a claim 
for having done so. 
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42 The EMHS submits that s 22B of the IR Act requires the Commission to act with due speed and that the provision is usurped if 
the HSU does not likewise act with due speed. I do not cavil with that statement insofar as it concerns conduct of the 
Commission and parties after a claim is lodged. However, it has no application to pre-lodgement conduct, for reasons which I 
think are obvious and need not be spelled out. 

43 The EMHS also relies upon Hopkins, a reclassification appeal which was dismissed for want of prosecution, in support of its 
application. This decision does not assist the EMHS. The relevant conduct there warranting dismissal was the failure to 
prosecute the case after it had been initiated, not a failure to promptly commence the appeal. The conduct of parties to 
proceedings once commenced is an entirely different matter to the timing of the commencement of proceedings. 

44 The HSU’s timing of the application is not a matter which justifies the summary dismissal of this claim. 
Second Objection: The HSU’s claim is within s 80E(2) but is not a reclassification appeal 
45 As I have indicated earlier, a substantial amount of written submissions tackled the question of what is the true character of the 

claim: whether it was a ‘reclassification appeal’ which is a phrase which has been used in practice in this jurisdiction for many 
years. 

46 As I understand it, the EMHS’s argument was that the grounds for the application showed that it was made for reasons other 
than work value changes, and therefore, it could not succeed as a reclassification appeal which must be determined purely by 
reference to work value changes. 

47 I can understand the argument for summary dismissal, then, if the referral was a reclassification appeal. It is more difficult to 
know what to make of the EMHS’s submissions, once the HSU confirmed the matter was not a reclassification appeal. I am 
surprised the application for summary dismissal was maintained once the Grounds for Application was filed. 

48 It seems to me that delving into the question of what is the character of the claim does nothing to resolve the application for 
summary dismissal. Everyone now understands the character of the claim. Nevertheless, because it is an issue which the parties 
address in submissions, I will make the following observations. 

49 Neither party has advanced a case that the claim made by the HSU is not within the Arbitrator’s jurisdiction under s 80E(1) of 
the IR Act. Section 80E(2) is a subset of s 80E(1): Health Services Union of Western Australia (union of Workers) v 
Director General of Health as delegate of the Hon. Minister for Health in his incorporated capacity under s.7 of the 
Hospitals and Health Services Act [2007] WAIRC 00396; (2017) 87 WAIG 737 (Cardey) at [41]. 

50 Nor has any party to this matter suggested that the Arbitrator’s jurisdiction under s 80E(2) of the IR Act is confined to what is 
known as ‘reclassification appeals’. 

51 As observed above, the EMHS expressly accepts in its response and written submissions that if the nature of the claim made by 
the HSU is for extension of the existing ACP model to Armadale Health Service, then that is both an industrial matter, and a 
claim that relates to the salary of government officers for the purpose of s 80E(2). 

52 I am satisfied that is the correct construction and application of the section. Section 80E is in the following terms: 
80E. Jurisdiction of Arbitrator 

(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire 
into and deal with any industrial matter relating to a government officer, a group of government officers or 
government officers generally. 

(2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes 
jurisdiction to deal with — 
(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a 

government officer and, where a range of salary was allocated to the office occupied by him, in 
respect of the particular salary within that range of salary allocated to him; and 

(b) a claim in respect of a decision of an employer to downgrade any office that is vacant. 
… 

53 Notably, s 80E: 
(a) is expressed in very broad terms. It gives the Arbitrator jurisdiction to enquire into and deal with ‘any industrial 

matter’ relating to a government officer, a group of government officers or goes generally; 
(b) subsection (2) is expressed not to limit the generality of subsection (1); and 
(c) makes no express reference to reclassification matters nor to appeals. Rather the terminology employed is ‘claims’. 

54 Where s 80E(2) uses the phrase ‘in respect of’ salaries etc of government officers, the legislation requires, in a broad sense, a 
connection between the claim and government officers’ salaries: Cardey at [50]. 

55 The claim in this case is for the extension of a process by which ATs may progress through classifications by recognition of 
certain competencies. The relevant classification is the primary determinant of an employee’s salary. Progression through 
classifications by competency recognition directly affects salary. Accordingly, the claim is one that is in respect of salaries of a 
group of government officers. 

56 The Arbitrator has jurisdiction to determine the claim by virtue of s 80E(1) of the IR Act. The claim is also properly 
characterised as a claim under s 80E(2)(a). 

57 The EMHS expressed concern that if able to convert to broader jurisdiction of s 80E(2), then whole reclassification framework 
falls away and that’s problematic. 
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58 I do not agree that this is the effect of the HSU bringing the current application to the Arbitrator, nor of it doing so using 
Form 8A. 

59 The HSU’s submissions were that it does not dispute that work value principles are integral in the reclassification and 
reclassification appeals process. 

What are the consequences of using the Form 8A to commence the proceedings? 
60 As Ritter AP observed in Cardey at [39], the IR Act does not specify the method by which a referral under s 80E(2) should 

take place. Regulation 106 of the Regulations is headed ‘Reclassification applications’. It specifies that: 
An application in respect of a claim under section 80E(2)(a) and (b) of the Act may be commenced by filing an 
application in the approved form. 

61  I note that when Cardey was decided, the regulation was in different terms. Regulation 106 of the Regulations was amended 
by an amendment published in the Government Gazette on 5 March 2019, to remove reference to ‘a notice of appeal in the 
form of Form 10’ and to insert ‘an application in the approved form’. 

62 The amendment is presumably designed to align the regulation with the provisions of s 80E of the IR Act which make no 
reference to appeals. However, the heading to reg 106 of the Regulations, while dropping the word ‘appeal’ retained reference 
to the term ‘reclassification’. 

63 As the HSU points out, the heading to the regulation does not form part of the law (s 32 Interpretation Act 1984 (WA)). 
Section headings may be ‘extrinsic material’ which may be taken into account pursuant to s 19(1) and (2)(a) of the 
Interpretation Act 1984 (WA). It may be proper, particularly where the heading is referred to in materials before Parliament 
that accompany a Bill, to refer to the heading so as to ascertain the ‘drift’ of the main idea of the section, although its 
significance may be weak: Re The Honourable G D Kierath, Minister for Heritage; Ex Parte City of Fremantle [2000] 
WASCA 156; (2000) 22 WAR 342 per Wheeler J at [62]-[63]. 

64 There is nothing before me to indicate that in making or amending reg 106 it was intended the reference to ‘reclassification’ in 
the heading meant that the regulation applied only to applications which are known in practice as ‘reclassification appeals’. 

65 Regulation 106 specifies that the form which may be filed to make a claim under s 80E(2) is the relevant ‘approved form’. 
Reg 3 defines ‘approved form’ to be ‘a form approved by the Chief Commissioner and published on the Commission’s 
website’. 

66 The Form 8A is a form approved by the Chief Commissioner and published on the Commission’s website. It does not refer to 
either s 80E or reg 106. However, it is described on its face as being ‘for use when government officers seek to have their 
salary, range of salary (classification level) or position title reviewed by the Public Service Arbitrator’. It also refers to such 
applications being made under s 80F of the IR Act. 

67 However, while s 80F enables an application under s 80E(2)(a) to be referred to the Arbitrator by ‘the government officer 
concerned, or by an organisation on his behalf, or by his employer’, the Form 8A is clearly designed only for a referral by a 
government officer or union. Its format does not contemplate referrals being made by an employer because it contains 
questions that refer to ‘your employer’ and under ‘Applicants details’ requests details of ‘the person or organisation (union) 
whichever is applicable that is lodging this application’. The form refers to the respondent’s details as the details of ‘the 
employing authority’. 

68 As to the grounds for the application, the form refers to ‘the work value required of the position’ and says, ‘The Public Service 
Arbitrator will consider matters such as the work, skill and responsibility of the position(s) and the conditions under which 
work is performed’. 

69 The Form 8A also refers to the Commission’s Practice Note 1 of 2018 - Reclassification Applications as setting out 
information to assist parties in terms of the process the Arbitrator will undertake in dealing with the application. 

70 The Form 8A does not suit or adequately accommodate the full range of applications that might be made under s 80E(2). It is 
clearly designed for use in the most common of applications under s 80E(2) being the review of reclassification decisions. 
However, whatever its shortcomings, it is the approved form for making applications to the Arbitrator under s 80E(2). The 
HSU made the application entirely properly. 

71 The content and form of the Form 8A does not restrict the Arbitrator’s jurisdiction or powers. 
72 Once an application is properly brought to it, the Arbitrator may enquire into and deal with the industrial matter in accordance 

with the requirements of s 26 of the IR Act, including the requirement that the Arbitrator act according to equity, good 
conscience and the substantial merits of the case without regard to technicalities or legal forms. 

73 I should also observe that under s 80G of the IR Act, the provisions of Part II Divisions 2 to 2G apply to or in relation to the 
exercise by the Arbitrator of their jurisdiction under the IR Act (with such modifications as are necessary). 

74 Section 44 of the IR Act, which deals with compulsory conferences, therefore applies and the powers conferred on a 
Commissioner under that section are also conferred on the Arbitrator. This reveals the flaw in the EMHS’s attempts to draw a 
clear line between industrial matters brought under s 80E by applications for a compulsory conference under s 44, and 
applications under s 80E(2). No such distinction exists in the legislative scheme, regardless of what might be the practice. 

75 I therefore disagree with EMHS’s submission that: 
Given the claim was lodged as a specific Reclassification Claim, it evokes the Reclassification Framework established by 
the Public Service Arbitrator to specifically address Reclassification Claims for Government Officers, as opposed to 
being an Industrial Dispute under S80E(2). 
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If the Applicants consider that application was incorrect, the only option available to them is to withdraw the current 
Reclassification Claim and to file a new claim as an Industrial Dispute under s80E(2). 

No other form is approved as the form for commencing a referral under s 80E(2), although I acknowledge that there have been 
occasions where referrals have been brought under s 80E(2) utilising the form for applying for s 44 compulsory conferences. 
Cardey is an example of where that course was taken. 

76 Accordingly, I see no basis for summarily dismissing the HSU’s claim because it was initiated using the Form 8A. The claim is 
not sought to be agitated as a reclassification appeal in accordance the ‘reclassification framework’ but that does not prevent it 
from being a legitimate claim, without necessarily being limited to determination in accordance with Practice Note 7 of 2021 - 
Public Service Arbitrator Reclassification Applications and the Work Value Change test. 

The test to be applied on the claim 
77 The final area to which the EMHS addressed its submissions was the test to be applied if the claim was not strictly a 

reclassification review as that term is commonly understood in practice. It is not clear to me why the EMHS says resolution of 
this issue favours the claim being summarily dismissed. 

78 In its submissions, the EMHS concludes that the nature of the HSU’s claim is not within the ‘…Reclassification Framework 
established under s 80E(2)…’, but says for the claim to now be treated as an industrial dispute ‘…at this stage in the Appeal 
process, would place the Respondent at a significant disadvantage’ because, as an industrial dispute, there are broad 
considerations involved in resolution of it. The evidence will extend beyond the issues of work value. 

79 Reference to the ‘appeal process’ in this submission is misplaced. As the EMHS itself says, this dispute is not about a 
reclassification review or appeal. In terms of the stage of the process, it is early stages. The matter has been the subject of two 
conciliation conferences before the scheduling of the EMHS’s summary dismissal application. The matter has not been listed 
for final hearing. Nothing about the conduct of the matter to date will in any way deprive the EMHS from adducing evidence at 
hearing relevant to those broad considerations beyond work value such as are relevant to resolving or determining the dispute. 

80 In Cardey at [115] and [128] the Full Bench observed that the jurisdiction under s 80E(1) and (2) of the IR Act is not expressed 
to be subject to any General Order, including the Statement of Principles. As long as there is an industrial matter before the 
Arbitrator of the type referred to in s 80E(1), then the Arbitrator has the jurisdiction to enquire into and deal with it. 

81 Otherwise, the submissions made by the EMHS concerning the history of the dispute, and the reasons why the HSU’s claim is 
opposed, are factual matters that go to the merits of the substantive claim, and which must be tried and determined at 
arbitration. 

82 No doubt, at a final hearing, evidence will be led as to such matters to the extent that they are relevant under s26(1)(c) and (d) 
of the IR Act. But at this stage, the EMHS’s submissions on these matters fall well short of establishing that the HSU’s claim is 
without merit or that there is no real question to be determined. 

Conclusion 
83 The EMHS’s application for summary dismissal will be dismissed. The matter will be adjourned to a conciliation conference. 
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Reasons for Decision 
KENNER CC: 
Background 
1 The appellant was engaged as a prison officer under s 13(2) of the Prisons Act 1981 (WA) in August 2005. He initially 

commenced his employment with the respondent in April 2000. The appellant was removed by the respondent as a prison 
officer in July 2021, because of a loss of confidence process under Part X of the Prisons Act. At the time of his removal, the 
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appellant was a Chief Instructor at Hakea Prison. The reason for the appellant’s removal was his returning of a positive test 
result for cannabis, arising from a random drug test at Hakea Prison on 11 August 2020. Based on the random drug test, and a 
post-test interview with officers of the respondent, the decision of the respondent to lose confidence in the appellant was 
formulated on three bases which included: 
(a) the appellant’s positive drug test for cannabis; 
(b) the appellant’s admission that he consumed cannabis two days prior to the test; and 
(c) the appellant’s admission that he socialised outside of the workplace with persons who possessed, used, or supplied 

him with cannabis. 
2 The respondent took the view, as a part of the loss of confidence process, that the illicit drug use and having associations with 

illicit drug users, were serious issues. This was because of the susceptibility of prison officers to corruption and the impact of 
illicit drug use and associations on this susceptibility. Furthermore, the respondent relied upon its WA Prisons Drug Strategy 
2019–2020 and a procedure known as Prison Procedure 402 Drug and/or Alcohol Testing for Prison Officers. The Procedure, 
which outlines the respondent’s approach to the use or association with drug use, among other things, includes: 
(a) Prison officers not being at work affected by alcohol or drugs; 
(b) Prison officers not taking part in conduct or behaviour outside of the workplace that involves illicit drugs; and 
(c) Recognition that the possession and use of illicit drugs by prison and custodial officers is a significant issue for the 

respondent in terms of its reputation in the community, given that the community is entitled to expect the highest 
standards of accountability, integrity, and ethical behaviour. 

3 The appellant now challenges his removal as a prison officer, under s 106 of the Prisons Act on the basis that the removal 
action was harsh, oppressive, and unfair. Whilst the appellant admitted the relevant conduct, the appellant maintained, that 
given several extenuating circumstances, the removal action was a disproportionate response. The appellant seeks 
reinstatement, alternatively, compensation for loss. 

Proper name of the respondent 
4 In these proceedings the appellant has cited the ‘Minister for Corrective Services’ as the named respondent. In his written 

outline of submissions, the appellant contended that the proper respondent is the named Minister because it is the Minister who 
has certain statutory responsibilities under the Prisons Act. This includes the responsibility for the engagement and control of 
prison officers under ss 6(5) and 13 of the Prisons Act. The appellant also pointed to the power of removal of a prison officer 
by the Minister under s 13(3) of the Prisons Act, on the recommendation of the Chief Executive Officer. The appellant 
contended that if an appeal is successful, and a prison officer is ordered by the Commission to be reinstated, then it is the 
Minister who, as the employer, is responsible for re-employing a prison officer. 

5 Despite the foregoing, the appellant accepted that s 106(5) of the Prisons Act, which provides that the ‘only parties’ to an 
appeal under Part X of the Prisons Act are the prison officer and the Chief Executive Officer, is problematic for his argument. 
In recognition of this, the appellant further submitted that the Chief Executive Officer of the respondent should be named as 
the respondent party to the appeal, in his capacity as the delegate of the Minister. 

6 After the hearing of this appeal, the Commission delivered its decision in the first appeal by a prison officer under Part X of the 
Prisons Act, in Frantzen v Director-General Department of Justice [2022] WAIRC 0050; (2022) 102 WAIG 139. In 
Frantzen, as the appellant initially named the respondent as the ‘Department of Justice’, the Commission ordered that the 
name of the respondent be changed to the ‘Director-General Department of Justice.’  The Commission’s reasons for this order 
being made were set out at [11] to [15] as follows: 

11 The named respondent is the ‘Department of Justice’. At the outset of the proceedings, the Commission considered 
the name should be corrected to ‘the Director-General, Department of Justice’. The reasons for this now follow. 

12 A prison officer such as the appellant, is appointed by the responsible Minister under s 13(1) of the Prisons Act. 
Division 3 of Part X of the Prisons Act deals with the removal of prison officers due to a loss of confidence. By 
s 100(1)(a) to (c), the terms of Subdivision 2 are set out. It applies in circumstances where the Chief Executive Officer 
of the respondent does not have confidence in a prison officer’s suitability to continue as a prison officer. The 
subdivision extends to circumstances where the Chief Executive Officer decides not to take or continue to take 
disciplinary action under the Public Sector Management Act 1994 (WA) against a prison officer and takes removal 
action instead. However, in the case of a prison officer such as the appellant, engaged under s 13(1), the consent of 
the responsible Minister must be obtained to take removal action. 

13 Under s 101(1), in the event that the Chief Executive Officer loses confidence in a prison officer, the Chief Executive 
Officer may take removal action. As noted immediately above, in the case of a prison officer engaged under s 13(1) of 
the Prisons Act, the power of the Chief Executive Officer is to recommend to the responsible Minister that the prison 
officer be removed. Under s 102, a notice of loss of confidence may be given by the Chief Executive Officer to a 
prison officer, which sets out the grounds of the Chief Executive Officer’s loss of confidence. The prison officer may 
make a written submission in response to the Chief Executive Officer, following which the Chief Executive Officer is 
required to decide whether or not to take removal action. Notably too, under ss 104(1) and (2) of the Prisons Act, the 
Chief Executive Officer may withdraw the removal action or revoke the removal. 

14 Under s 106(1), a prison officer may lodge an appeal to the Commission against the removal decision on the ground 
that the decision was harsh, oppressive, or unfair. The ‘removal decision’ is, by s 99, the decision of the Chief 
Executive Officer to take removal action. The notice of appeal is to be directed to the Chief Executive Officer under 
s 106(2). Importantly, and arguably conclusively, under s 106(5), it is provided that the only parties to the appeal are 
the prison officer and the Chief Executive Officer. Aside from the receival of, and acting on, a recommendation to 
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remove a prison officer, the Minister plays no part in the removal process established under Division 3 of Part X of 
the Prisons Act. The Chief Executive Officer takes all of the steps that may be taken under these provisions in his own 
capacity, and not as a representative or delegate of the Minister. 

15 Having regard to the preceding provisions of the Prisons Act, we conclude that the appropriate respondent for the 
purposes of appeals of the present kind is the ‘Chief Executive Officer’ as defined in s 3(1) of the Prisons Act, being 
the Chief Executive Officer of the Department of the Government principally assisting the Minister with the 
administration of the Prisons Act, that being the Department of Justice. In this case, the office undertaking these 
responsibilities is the Director-General. Accordingly, the proper named respondent is the ‘Director-General, 
Department of Justice’. 

7 After the decision in Frantzen was delivered, the parties to this appeal were given an opportunity to make further written 
submissions in relation to the issue of the proper named respondent, and the approach that the Commission should take to 
determining appeals under Part X of the Prisons Act, which was a further issue dealt with in Frantzen. 

8 The appellant continued to maintain that the Director-General of the respondent, for the purposes of proceedings of the present 
kind, acts for and on behalf of the responsible Minister and for those reasons, Ministerial control should be recognised in the 
proper name of the respondent parties. The appellant submitted, after setting out the reasons for decision relevant to this issue 
in Frantzen, that the powers exercised by the Director-General under various parts of the Prisons Act, are subject to the control 
of the Minister. It was contended therefore, that if the Parliament intended that the Director-General was to have powers to be 
exercised without Ministerial control, then clear words would be needed in the legislation. 

9 With respect, there could be nothing clearer than s 106(5) of the Prisons Act, as specifying who the parties (and the only 
parties) to an appeal under Part X are. This provision exists despite the role the Minister plays under the Prisons Act, in other 
respects, as identified by the appellant. 

10 A further submission made by the appellant was that relevant authorities suggest that under the Industrial Relations Act 1979 
(WA) and the Public Sector Management Act 1994 (WA), the Director-General acts as a delegate of the Minister in relation to 
disciplinary proceedings which may be brought before the Commission. It was said that if so, it would be inconsistent for the 
Director-General to not act in the same capacity in proceedings of the present kind. 

11 This submission cannot be accepted. Under the PSM Act, the ‘employing authority’ of an employee of a department or 
organisation for the purposes of s 5 of the PSM Act, is the chief executive officer. The relevant Minister plays no role in 
disciplinary matters under that legislation, and it is the chief executive officer, in his or her own right, who is the employer and 
is the appropriate party to proceedings in such matters. The chief executive officer as the employer, does not discharge their 
statutory functions under that legislation as a delegate of the responsible Minister. In any event, irrespective of this, what may 
occur under the PSM Act, is not relevant to the appeal provisions set out under Part X of the Prisons Act, which provides for a 
separate and distinct legislative regime in relation to appeals by prison officers from their removal. 

12 The final submission made was that if s 106(5) of the Prisons Act has the effect as found in Frantzen, which is that the only 
parties to an appeal are the prison officer and the Chief Executive Officer, then this precludes the Minister from intervening in 
proceedings before the Commission on an appeal under  s 30 of the IR Act. However, the premise underlying such a 
submission, that such a right exists in any event, cannot be accepted. Firstly, s 30 of the IR Act provides that ‘the Minister’ may 
seek leave to intervene in proceedings before the Commission, in any proceedings in which the State may have an interest. For 
the purposes of this provision, ‘the Minister’ is the Minister for Industrial Relations, responsible for the administration of the 
IR Act, and intervenes in proceedings in that capacity, and not under the Prisons Act. 

13 Secondly, and in any event, as with an appeal against the removal of a police officer under the Police Act 1892 (WA), s 30 of 
the IR Act is not an adopted provision in s 110B of the Prisons Act, and has no application to appeals under Part X. Similarly, 
the Commission’s general power to grant a person leave to intervene under s 27(1)(k) of the IR Act, is also not an adopted 
provision under either the appeal provisions of the Prisons Act or the Police Act. By these omissions, the Parliament has 
clearly intended that the Commission should not have the power to grant the Minister responsible for the administration of the 
Prisons Act leave to intervene in appeal proceedings under Part X. Similarly, that the Commission should not have the general 
power to grant a person leave to intervene in proceedings in connection with the removal of a prison officer. Even if this were 
not so, there is, contrary to the submissions of the appellant, a clear distinction between a ‘party’ and an ‘intervenor’ as 
ss 27(1)(k), 29A and 30 of the IR Act make clear. 

14 The approach taken by the Commission in Frantzen is affirmed. 
Approach to the disposition of the appeal 
15 This matter was also dealt with in Frantzen. The Senior Commissioner has considered this issue in her reasons, and I 

respectfully agree with her general summary of the approach on the authorities. Importantly, in the context of appeals of the 
present kind, the issue to be decided is not whether the removal action was disproportionate to the conduct or misconduct that 
occurred, but rather, whether the relevant conduct supported the conclusion reached by the respondent to lose confidence in the 
officer: McGrath v Commissioner of Police [2005] WAIRC 01989; (2005) 85 WAIG 2006. It is also implicit that the 
Commission’s consideration of the broad approach to the determination of appeals under the Prisons Act in Frantzen, was in 
the context of the statutory framework regarding the appointment, duties, and responsibilities of prison officers, rather than 
police officers. The degree to which this distinction will be relevant, will depend on the facts of each case, as in this appeal. 

Disciplinary action as an alternative 
16 A part of the appellant’s case on appeal was that the respondent had other options to respond to the appellant’s admitted 

misconduct, aside from removal action. The appellant referred to reg 38(1) of the Prisons (Prison Officers Drug and Alcohol 
Testing) Regulations 2016, in cases where adverse test results indicated something other than a drug as specified in the Misuse 
of Drugs Act 1981 (WA). I note that this is not relevant to the appellant’s admitted conduct, as his possession and use of drugs 
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was of an illicit substance, cannabis, as prescribed by Schedule I, item 5 of the MD Act, as ‘cannabis or cannabis resin or any 
cannabis derivative’. The appellant’s positive test result, and subsequent laboratory report, confirmed the appellant’s cannabis 
metabolite alpha-9 THC reading at 89ug/l, well above the minimum concentration level of 15ug/l. 

17 Regulation 38(2) of the Regulations provides that if a test of a prison officer returns a positive test result, for drugs of the kind 
detected in this case, the Chief Executive Officer ‘may accept the resignation of the prison officer or may take removal action 
against that prison officer under the Prisons Act 1981 Part X’. The appellant submitted that from the terms of reg 38(2), read 
with the Regulations as a whole, the respondent had the option to accept the appellant’s resignation, take removal action, or to 
do nothing. I do not accept this submission. It is plain from reading regs 38(1) and 38(2) of the Regulations together, that the 
consequences of an adverse test result for drugs is dependent on the class of drug involved. Regulations 38(1) and 38(2) draw a 
clear distinction between ‘drugs’ (as defined in reg 3), and a ‘targeted drug’ as defined in reg 3, read with reg 12.  For present 
purposes, a ‘targeted drug’ includes cannabis, to which the MD Act applies. 

18 The terms of regs 38(1) and 38(2) read with these relevant provisions, clearly express the different, and more grave 
consequences in the event of a positive test result for a drug set out in the MD Act. It is trite that the Regulations are to be 
construed in accordance with the usual principles of statutory interpretation. (As to those principles see Programmed 
Industrial Maintenance Pty Ltd v The Construction Industry Long Service Leave Board [2020] WAIRC 00758; (2020) 100 
WAIG 1300 at [18]-[20] (FB); Programmed Industrial Maintenance Pty Ltd v The Construction Industry Long Service 
Leave Board [2021] WAIRC 00618; (2021) 101 WAIG 1457 (IAC)). The only construction reasonably open as to the last part 
of reg 38(2), is for the Chief Executive Officer to either accept the resignation of a prison officer, or to take removal action 
under Part X of the Prisons Act. This reflects the gravity of a positive test result for illicit substances, covered by the MD Act. 
In my view, as a matter of plain meaning, the Chief Executive Officer taking no action, is not a course open to him. 

19 In any event, as referred to by the respondent in his submissions, irrespective of whether another option was or was not open to 
the respondent in the present case, or cases of the present kind generally, the appeal is to be determined on the basis of the 
removal action taken by the respondent under Part X of the Prisons Act and whether, in all of the circumstances and having 
regard to the statutory scheme, the removal action was harsh, oppressive or unfair. 

Any breach of duty to avoid drugs leads to removal? 
20 No one could seriously question the importance of policies, procedures, and appropriate regulation to have the purpose and 

effect of, as far as possible, eradicating the impact of illicit drugs in the State’s custodial system. It is well known in the 
community, and I consider that judicial notice can be taken of the fact, that a significant percentage of criminal offences 
committed in Western Australia, are drug related offences. Available data also indicates that a substantial number of the prison 
population in this State have a substance abuse disorder (See Western Australian Prisons Drugs Strategy 2018-2020 
respondent’s bundle at p 61). Hence, the importance of measures taken by the respondent to mitigate the impact of illicit drugs 
on the prison population, to maintain the good order and management of prisoners, and to achieve the rehabilitation objectives 
of the State custodial system. 

21 Prison officers are, by their oath of office under s 13(2) of the Prisons Act, sworn to uphold the Prisons Act and regulations, 
rules and standing orders to maintain the security of prisons and prisoners. Also, by s 14 of the Prisons Act, a prison officer is 
obliged to obey all ‘… orders and directions of the chief executive officer …’. Prison officers may also issue orders to 
prisoners for the purposes of the security and good order, and management of a prison. In giving effect to such orders, a prison 
officer may use such force as is necessary, on the basis that he or she has reasonable grounds to do so. 

22 The appellant in his written submissions referred to the decision of the Commission in Carlyon v The Commissioner of Police 
[2004] WAIRC 11428; (2004) 84 WAIG 1395 and contended that the decision was authority for the proposition that the mere 
fact of a criminal conviction does not necessarily determine the ultimate issue of an officer’s suitability to remain a police 
officer, in the context of removal proceedings under the Police Act. Furthermore, the appellant referred to Toshach v 
Commissioner of Police (2009) 181 IR 420, a decision of the New South Wales Industrial Relations Commission dealing with, 
in a similar vein, challenges to the removal of police officers under the comparable New South Wales legislation. The upshot 
of this submission by the appellant was that both Carlyon and Toshach supported the contention that the Commission should 
adopt a more nuanced and flexible approach. It is not in every case, that a contravention of the respondent’s Procedure 
applicable to the prison system, should lead to removal action. 

23 Several things need to be said about the authorities referred to. Firstly, the matter dealt with in Carlyon, related to an 
application by the respondent to seek leave to tender new evidence on the appeal. That new evidence was the transcript of a 
criminal trial of the appellant who was charged with assault occasioning bodily harm and the reasons of the presiding 
Magistrate, in relation to the appellant’s conviction for the offence. Importantly, the criminal trial took place after the decision 
was made by the respondent to remove the appellant from the Police Force but referred to conduct which occurred whilst the 
appellant was a serving police officer. It was on this basis that the respondent contended that the trial transcript and the reasons 
for decision of the court in relation to the criminal conviction, were material facts relevant to the consideration of the 
Commission for the purposes of the removal appeal. It was contended that the significance of this material, lay in the fact that 
in subsequent civil proceedings, the appellant’s conviction could not be called into question by way of a collateral attack. 

24 The appellant opposed the tender of the new evidence, on the basis that the fact of the conviction and the grounds, therefore, 
were not before the respondent when he took the decision to remove the appellant and therefore, the material was irrelevant to 
the Commission’s determination of the removal appeal. 

25 The Commission rejected the appellant’s argument and considered that the admission of the transcript and the reasons and 
sentencing remarks of the Magistrate were directly relevant to the disposition of the appeal, and the respondent was not limited 
only to the matters before him at the time of the removal decision. This was based on the obligation on the Commission to 
have regard to the public interest and the impact of the appellant’s conduct on maintaining public confidence in the integrity, 
honesty, and standard of performance of a police officer, as a relevant consideration. 
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26 Similarly, in the case of Toshach, consideration was given to the general obligation on police officers to act with integrity, 
without that obligation becoming an absolute criterion for suitability to remain a police officer. Further, that whilst codes of 
practice or general ethics statements may be promulgated by the Commissioner of Police, they should be seen in a more 
general light, in assessing a police officer’s conduct, whilst maintaining room for flexibility and fairness in assessing an 
individual case. 

27 Whilst Toshach and the cases cited in that matter, and additionally Carlyon, refer to more general conduct and behaviour by 
police officers, the present circumstance is distinguishable in that the prohibited conduct, that being the possession, use or 
association with illicit drug use by prison officers, is an express, particular and clearly articulated prohibition, which the 
respondent has instituted as an expected standard of behaviour for prison officers, through the Procedure and the Regulations.  
This is not a case which raises for consideration, more general assessments of behaviour, integrity, and character, in terms of 
the primary decision to remove. 

28 Having said this however, the appellant contends, and the respondent does not challenge the proposition, that it will not be in 
every case that a prison officer who contravenes the Procedure will automatically be removed. Each case will require an 
assessment of the relevant facts and circumstances, as to whether the conduct justifies the conclusion of a loss of confidence by 
the respondent in the officer concerned. 

The grounds for removal 
29 Given the admissions made by the appellant, the respondent accepts that there is a degree of overlap between grounds one and 

two of the grounds for removal, despite its reliance on each of the three grounds, taken individually, to support the loss of 
confidence by the respondent in the appellant. 

30 Whether taken in isolation or taken together, grounds one and two supporting the removal were, in my view, sufficient for the 
respondent to lose confidence in the appellant’s ability to remain as a prison officer. In this regard, I respectfully agree with the 
reasons expressed by the Senior Commissioner, in relation to grounds one and two, concerning her consideration of the 
appellant’s breach of the Procedure; the removal action; the soundness of the respondent’s findings on the removal action in 
relation to both grounds; and the gravity of the conduct warranting removal. In my view, those findings and conclusions 
reached by the respondent, in relation to grounds one and two for the  removal, are sufficient to dismiss this appeal, subject to 
what I say below, in relation to matters of mitigation, as advanced by the appellant. I do not need to consider ground three of 
the grounds for removal, for my purposes, but as the matter was argued, I will address the issues arising from it. 

31 The appellant’s conduct, in the context of the clearly established and well-known approach of the respondent to illicit drugs, 
the Procedure, and the effect of the Regulations, provided a sound basis for the respondent to lose confidence in the appellant. 
One factor that I also place weight on in this case, is that the appellant’s conduct, in engaging in the knowing consumption of 
an illicit drug, contrary to the MD Act and in the context of the Procedure, was not a spur of the moment decision. An admitted 
fact in this case was that the appellant took the cannabis from his friend and then returned to his home. In the transcript of the 
post-test interview (see pp 17-19 respondent’s bundle) the appellant told the interviewers that he took the part of the cannabis 
cookie home with him when he left his friend’s house. He did not consume it at his friend’s house. Both the appellant and his 
friend live in different suburbs and the appellant said he lives about a six-to-seven-minute drive from his friend. He drove his 
car on the occasion in question. Whilst it was not entirely clear, it seems that the appellant took the cannabis cookie at about 
5.00 pm in the afternoon, after returning home. 

32 Given this sequence of events, the appellant knew that the cookies possessed by his friend, who he visited often, contained 
cannabis and that he kept them in a container at his house; that his friend regularly used cannabis; that the part of the cannabis 
cookie provided to him by his friend was an illicit drug under the respondent’s Procedure; and that the respondent conducted 
random tests for drugs and alcohol, because the appellant had been tested previously. Despite this state of knowledge, and the 
time to reconsider and reflect in the period in travelling from his friend’s house to his own, the appellant proceeded to consume 
cannabis. 

33 The third ground relied on by the respondent to support the loss of confidence of the respondent in the appellant to remain a 
prison officer, was the respondent’s contention that ‘You admit to socialising with associates outside the workplace who 
possess, use, and supply you with cannabis’. The relevant part of the Procedure in relation to this ground of removal is par 5.5, 
that provides ‘Custodial officers must not engage in behaviour or conduct outside the workplace that involves illegal drugs’. 

34 From the admitted facts, I consider that it was open for the respondent to conclude that the appellant associated with persons 
participating in the conduct contended. The appellant admitted that he visited his friend regularly each week. The respondent’s 
conclusions in relation to this ground of removal may be derived from his post-test interview and his response to the 
respondent’s notice of loss of confidence. The appellant’s summary of this evidence and the conclusions able to be drawn from 
them, are set out at [118] to [121] of the Senior Commissioner’s reasons, which I gratefully adopt, and I need not repeat. 

35 From these facts and the inferences open to be drawn from them, the conclusion was open that the appellant was, by his 
conduct and behaviour, ‘involved’ in illegal drugs. In my view, voluntarily being in the presence of person(s), on a regular 
basis, who a prison officer knows possess, use, or supply illegal drugs, constitutes associating with such persons. I consider, 
having regard to the terms of the Procedure read as a whole, in particular having regard to its purpose in cl 1 and its principles 
in cl 4, and the respondent’s well known policy and stance on illicit drugs, and the reputational risk to which the respondent 
may be exposed, that regularly being in the presence of persons who the appellant knew possessed and used illegal drugs, 
which possession and use constitutes a criminal offence, is being ‘involved in illegal drugs’. 

36 In its ordinary meaning, ‘involve’ includes ‘To envelope within the folds of some….circumstance; …to entangle (a person) in 
trouble…to include…’ (Shorter Oxford Dictionary). In this context, being knowingly present, without any objection or the 
taking of steps to avoid such a situation, is sufficient conduct to bring a prison officer within par 5.5 of the Procedure in my 
opinion. Furthermore, on the day in question on or about 9 December 2020, the appellant admitted that his friend also supplied 
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him with illegal drugs. I would add however, there was no suggestion by the respondent that to ‘supply’, in the context of the 
third ground for removal, implied that the appellant had a supply of illicit drugs from elsewhere. 

37 There was no suggestion from the appellant, either in his response to the notice of loss of confidence, or in submissions made 
on his behalf in this appeal, that he was unable to cease his association with his friend, at least whilst his friend participated in 
illegal activity, and there had been at least one other person present regularly it seems, likewise engaged. There was no 
suggestion that the appellant’s continued association, which appears to continue, was other than voluntary. As the respondent 
contended in his oral submissions in the hearing of the appeal, the situation may be different if a prison officer, on becoming 
aware that a person(s), with whom the officer voluntarily associates outside of the workplace, possesses, uses, or supplies illicit 
drugs to others, withdraws from that association as soon as this becomes apparent. I consider such a situation would be 
different. 

38 However, this was not the circumstance in the present case. I consider that the respondent’s conclusions in relation to this 
ground of removal were open, given the respondent’s clear position on illicit drugs in prisons and for prison officers. The 
continued voluntary association by a prison officer, with a person(s) who the prison officer knows to be a user or supplier of 
illegal drugs, and who has on his premises another known user of illicit drugs, is inconsistent with the standards the respondent 
has set for prison officers, in terms of their conduct or behaviour. In my view, the continuation of such an association raises a 
legitimate concern for the respondent, as to the attitude of a prison officer to illicit drugs, and specifically, if the prison officer 
was to encounter the possession or use of illicit drugs in a prison. Would the officer turn a blind eye, or would he/she take 
appropriate steps? The propensity for such attitudes to be susceptible to corrupting influences in a prison environment is quite 
apparent. This is a matter which goes directly to the special relationship between a prison officer and the respondent, and the 
maintenance of public confidence in the integrity, honesty, conduct and standard of performance of prison officers. It is that 
doubt in the mind of the respondent which, in my view, can lead to a loss of confidence in the officer.    

Honesty and contrition 
39 The appellant contended that he was candid with the respondent in his post-test interview and admitted the use of cannabis on 

or about 9 December 2020. Also, that he has admitted the use of cannabis on at least two prior occasions; one when he was a 
teenager and another occasion when he again consumed a portion of a cannabis cookie, seemingly a few years prior to the 
random test the subject of these proceedings. On the basis that the appellant has been a prison officer for many years, this latter 
consumption would have taken place whilst the appellant was subject to the obligations of a prison officer in the custodial 
system. 

40 According to the appellant, this candour, along with his contrition, in accepting responsibility for his actions and expressing 
regret, are mitigating circumstances in this case. 

41 There are some difficulties with this contention, which diminish its impact. Primarily, as I raised with counsel for the appellant 
during the hearing of the appeal, the fact that the appellant did not self-report his use of cannabis at the first opportunity on 
returning to work after 9 December 2020 is of some significance. It was not until he had the random test, and returned a 
positive test result, that he admitted his prior conduct. The appellant was aware that the respondent undertook random drug 
tests because as already noted above, he said he had been tested previously. It is open to infer, and I do infer, that the appellant 
took his chances, on the basis that his consumption of illegal drugs would not be detected. Once the presumptive positive test 
result was returned, it must have been readily apparent to the appellant that the subsequent laboratory analysis to be conducted, 
would confirm his prior ingestion of cannabis. 

42 As noted, the appellant did not admit his prior use of cannabis, which he thought occurred a couple of years prior to December 
2020. Furthermore, the appellant’s written response to the notice of loss of confidence dated 19 February 2021 (see pp 48-49 
respondent’s bundle) refers at p 48, to the appellant saying to the respondent that he had never taken any drugs in any form 
before. This was at odds with his statements to the respondent’s officers in the post-test interview on 11 December 2020 (see 
p 17 and p 19 respondent’s bundle) where he told them that he had, a couple of years prior, consumed a part of a cannabis 
cookie, but did not smoke cannabis. 

43 I consider it to be more likely that the post-test interview was a more accurate account of the appellant’s prior conduct (which 
was not disclosed at the time), rather than his formal response given some months later, when the appellant had time to reflect 
on the possible consequences of his conduct. 

44 As pointed out by the respondent in his submissions, there is a further inconsistency in the material before the Commission, as 
to the appellant’s prior conduct which is apparent from the content of the medical report of Dr Lee dated 29 October 2021. 
Dr Lee reports that the appellant told her that he only recalled the prior use of cannabis at a party some 20 years ago and had 
no other drug use at all. This is at odds with both his post-test interview, and with his written response to the respondent’s 
notice of loss of confidence. Likewise, is the statement from the appellant’s psychologist Ms Schutz dated 14 December 2020, 
(see p 50 respondent’s bundle) to the effect that the occurrence on 9 December 2020 was ‘the first and only time that Mr Byers 
has had marijuana or indeed any illegal substance’. Whilst I do not place great weight on this material, and the respondent did 
not contend that the appellant was dishonest in his interview and responses as a ground for removal, these inconsistencies do 
cause me some apprehension. 

45 Given the specific reference to self-reporting in the Procedure, and the apparent different pathway available to prison officers 
in such a situation, I would imagine the respondent would be inclined to deal with such cases differently. If this were not so, 
then one would expect there would be little or no incentive for officers to self-report, thus undermining this aspect of the 
respondent’s overall approach. 

46 I am not therefore persuaded that the appellant’s arguments in the context of these issues, is sufficient to outweigh the gravity 
of his conduct in terms of the removal action taken by the respondent. 
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Mitigating circumstances and the public interest 
47 It was common ground that the appellant had a good service history with the respondent. In this respect the appellant relied on 

five character references from colleagues, in support of his opposition to the removal action. However, the appellant’s good 
standing with his peers, admirable that it may be in other contexts, is not strictly relevant to the grounds of removal for the 
following reasons. 

48 Firstly, the fact of testing positive for illicit drugs and the consumption of cannabis, two days prior, was not impacted by the 
appellant having a good service record and being well regarded by his peers. As noted by the respondent in his submissions, 
the prior admitted use of cannabis whilst also a prison officer, also diminishes the aspect of good service. Similarly too is the 
letter from his general practitioner to the effect that he had not seen signs of drug use in 18 years of treating the appellant as a 
patient. Whilst it may be accepted that this is so, it does not mean that the appellant has not consumed cannabis on occasions, 
including as a prison officer, contrary to the respondent’s policies, and as admitted by the appellant in his post-test interview. 

49 Whilst in a similar vein, Dr Lee refers to the appellant’s consumption of drugs on 9 December 2020 as a lapse of judgement, 
there must have been an additional lapse of judgement a couple of years prior. The fact that the appellant reported to Dr Lee 
not making the connection between his conduct and his work as a prison officer is of some concern, given the importance of 
the respondent’s clearly articulated policies and attitude to illicit substances in prisons, and amongst prison officer ranks. It is 
also a factor capable of undermining the confidence held by the respondent in the appellant. The inconsistencies referred to 
above, between what the appellant told the interviewers in the post-test interview, his response to the notice of loss of 
confidence and his reported comments to his treating health care professionals, also cause me some hesitation in relation to this 
aspect of the appellant’s challenge to his removal. 

50 Additionally, the previous use of cannabis by the appellant is a factor weighing against the good record issue. Whilst matters of 
character and employment history are factors to be considered in the overall assessment of whether a loss of confidence is open 
in a particular case, or whether not taking such matters into account renders a removal unfair, I am not persuaded that they are 
of such weight to override other relevant considerations on this occasion. 

51 In terms of the appellant’s explanation for his conduct, that he was suffering stress due to difficult personal circumstances at 
the time, it is to be acknowledged that the appellant did not seek to shift blame to others for his conduct. However, given that 
the appellant has been suffering such personal difficulties for some time, and has been receiving professional assistance for 
these difficulties, without the need to resort to illicit substances, this significantly diminishes the strength of this factor. 

52 As to the appellant’s remorse and his contention that it was a one-off incident, the latter is, on the appellant’s own admissions, 
not the case, given the earlier transgression. As I have noted above, the inconsistencies in the appellant’s accounts about the 
past also have left me with some reservations. I accept the appellant was remorseful.  But it must also be said, this remorse 
must be seen in the context of the prior occasion of illicit drug use, not admitted at the time. 

53 Finally, the appellant made submissions to the effect that with over 20 years of service as a prison officer, it was in the public 
interest that his services be retained. The difficulty with this contention is that the respondent, having concluded that he has 
lost confidence in the appellant as a prison officer, for good cause, he should not be required to retain a prison officer in whom 
he has properly lost confidence, only because of a lengthy period of service. It is that essential character of maintaining public 
confidence in prison officers through their integrity, honesty, conduct and standard of performance, which underpins the public 
interest element, for the purposes of s 107(4)(b) of the Prisons Act. 

54 There can be no doubt that the loss of his position as a prison officer is a matter having consequences for the appellant, in 
terms of his interests under s 107(4)(a). Where however, as in this case, the respondent has lost confidence in a prison officer 
for reasons that were reasonably open for him to do so, it would be at odds with the statutory scheme to conclude that because 
a removal decision may have more of an impact on person A rather than person B for example, that should therefore negative 
or reduce the level of loss of confidence in person A, to a point where it is overridden. Whilst I have sympathy for the 
circumstances the appellant found himself in, at the end of the day, the appellant has not established that the removal decision 
of the respondent was harsh, oppressive, or unfair. 

Conclusions 
55 For the foregoing reasons I would dismiss the appeal. 
COSENTINO SC: 
56 Mr Alexander Byers was removed from his position as a prison officer on 27 January 2021 because he breached the 

Department of Corrective Service’s policy requiring that prison officers avoid illicit drugs when off duty. 
57 Mr Byers admitted the breach of the policy.  The facts that constitute the breach are not in dispute.  Briefly, Mr Byers was 

socialising with his friend at his friend’s home on 9 December 2020.  His friend gave him a piece of a marijuana cookie.  He 
consumed the piece of the marijuana cookie when he arrived home, before going to bed.  When he attended work at Hakea 
Prison on 11 December 2020, he was subjected to a random drug test which returned a positive result for THC/cannabis. 

58 Mr Byers accepts that his conduct whilst off duty on 9 December 2020 failed to meet the standard required of him as a prison 
officer.  Without seeking to deflect responsibility for his own poor judgement, he nevertheless argues that contextual and 
mitigating circumstances are such that the removal action by his employer is harsh, oppressive or unfair under s 107 of the 
Prisons Act. 

59 Accordingly, the issues for the Commission to decide are: 
(a) whether the seriousness of Mr Byers’ conduct justified removal action for loss of confidence; 
(b) what are the relevant mitigating circumstances, and do they render his removal harsh; and 
(c) how public interest considerations should be weighed in the removal action process. 
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60 Under the Prisons Act, Mr Byers was employed by the Minister for Corrective Services.  The ultimate removal is by the 
Minister for Corrective Services, made upon the recommendation of the Chief Executive Officer of the Department of Justice.  
The Director-General is the Chief Executive Officer of the Department of Justice.  The appeal is against the ‘removal 
decision’.  The removal decision is the Director-General’s decision to take removal action: s 99 of the Prisons Act.  The 
Prisons Act specifies that appeals are against the removal decision (not the dismissal decision) and that the Director-General is 
the necessary and only respondent to an appeal: s 106 of the Prisons Act.  Given this nuance and complexity, in these reasons, I 
use the term ‘employer’ as shorthand to refer to the relevant entity or authority, whether that be the Minister, the 
CEO/Director-General or the Department, unless greater precision is necessary. 

Legislative provisions relevant to this appeal 
61 Under Part X, s 101(1) of the Prisons Act, the Director-General may take removal action against a prison officer if the 

Director-General does not have confidence in a prison officer’s suitability to continue as a prison officer having regard to their 
integrity, honesty, competence, performance or conduct. 

62 This appeal is brought pursuant to s 107 of the Prisons Act, which provides: 
107. Proceedings on appeal 

(1) On the hearing of an appeal, the WAIRC must proceed in the following manner — 
(a) first, it must consider the chief executive officer’s reasons for the removal decision; 
(b) second, it must consider the case presented by the appellant as to why the removal decision was harsh, 

oppressive or unfair; 
(c) third, it must consider the case presented by the chief executive officer in answer to the appellant’s 

case. 
(2) The appellant has at all times the burden of establishing that the removal decision was harsh, oppressive or 

unfair. 
(3) Subsection (2) has effect despite any law or practice to the contrary. 
(4) Without limiting the matters to which the WAIRC is otherwise required or permitted to have regard in 

determining the appeal, it must have regard to — 
(a) the interests of the appellant; and 
(b) the public interest, which is to be taken to include — 

(i) the importance of maintaining public confidence in the integrity, honesty, conduct and 
standard of performance of prison officers; and 

(ii) the special nature of the relationship between the chief executive officer and prison 
officers. 

63 The approach the Commission is to take in determining appeals from loss of confidence removals was recently set out in 
Frantzen v Director-General Department of Justice [2022] WAIRC 00050; (2020) 102 WAIG 139 at [20]-[23]: 

20 In our view, given the nature of the work of prison officers in the community, and the responsibilities of the Chief 
Executive Officer under the Prisons Act, and the expectations of the community to require prison officers in this State 
to discharge their duties to a very high standard, it is only appropriate that the approach adopted by the Commission 
to appeals against removals of police officers under the Police Act, be adopted in proceedings of the present kind. 

21 Ultimately, the test is whether, having regard to the circumstances of a particular case, and in the overall context of 
whether a removal is harsh, oppressive or unfair, it was open to the Chief Executive Officer to lose confidence in a 
prison officer by reason of their integrity, honesty, competence, performance, or conduct: Lee v Western Australia 
Police Force [2021] WAIRC 00481; (2021) 101 WAIG 1294 at [37] - [40], citing and applying the decision of the 
Commission in Carlyon v Commissioner of Police [2004] WAIRC 11966; (2004) 85 WAIG 708.  Furthermore, we 
adopt and apply the approach taken to the application of the relevant statutory provisions in determining whether the 
removal of a police officer is harsh, oppressive, and unfair, in cases such as McGrath v Commissioner of Police 
[2005] WAIRC 01989; (2005) 85 WAIG 2006; Polizzi v Commissioner of Police [2014] WAIRC 00302; (2014) 94 
WAIG 477; and Adib Abdennabi v The Commissioner of Police WA Police [2020] WAIRC 00859; (2020) 100 
WAIG 1464. 

22 As has been stated by the Commission in appeals against the removal of police officers, despite a loss of confidence 
by the Commissioner of Police, the removal of an officer may still be unfair, applying the test of industrial fairness in 
Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (1985) 65 WAIG 385.  Importantly however, as was emphasized in Carlyon at [182] to 
[188], the industrial principle of a ‘fair go all around’, must be applied in the context of the relevant statutory 
provisions, especially the special nature of (in that case), the relationship between the Commissioner of Police and a 
police officer.  Likewise, in this case involving a prison officer, particular regard must be had to s 107(4)(b) of the 
Prisons Act. 

23 Accordingly, the above approach will be adopted in the determination of this appeal. 
64 The relevant principles are, therefore: 

(a) The appellant bears the burden of establishing that the removal action was harsh, oppressive or unfair: s 107(2). 
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(b) In determining whether the removal decision was harsh, oppressive or unfair, the Commission is to first determine 
whether there is a logical and sound basis for the Director-General to find as he did.  Are the reasons actually made 
out?  The Commission should be attentive to the Director-General’s reasons, examining them closely in terms of 
substance and the process by which they were formulated: Carlyon at [15]; Ferguson v The Commissioner of Police 
[2017] WAIRC 00238; (2017) 97 WAIG 502; Abdennabi at [57]. 

(c) Reasons must be based on evidence and conclusions reasonably open to be drawn: Carlyon at [16].  If there is a 
sound, logical reason for removal, then, even if an aspect of the Director-General’s reasons is invalid or mistaken, it 
does not necessarily mean that the whole of the decision ought to be overturned. 

(d) It is the overall reasonableness or fairness of the decision, taking account of all of the circumstances, which is 
significant: Polizzi at [144] and McGrath. 

(e) The grounds of appeal mark out the scope of the issues to be determined: Beverley v The Commissioner of Police 
[2017] WAIRC 00270; (2017) 97 WAIG 627 at [43]-[44]. 

(f) The test of whether the removal action was harsh, oppressive or unfair is the test set out in Undercliffe.  That is 
whether the employer’s lawful right to dismiss an employee had been exercised so harshly or oppressively as to 
amount to an abuse of that right.  Harshness in this context refers to considerations of the gravity of conduct and 
mitigating circumstances. 

(g) Additionally, the interests of the applicant and the public interest must be considered.  The express reference to these 
considerations in the legislative scheme is an indication that these considerations should be given substantial weight: 
Lawrance v Commissioner of Police [2010] NSWIRComm 149; (2010) 199 IR 139 at [14] citing Commissioner of 
Police for New South Wales v Industrial Relations Commission of New South Wales [2009] NSWCA 198; (2009) 
185 IR 458.  This requirement is directed at ensuring that the industrial standard applied is particular to service under 
the Prisons Act: Carlyon at [183], [186]. 

(h) It is, in the final analysis, a judgment as to whether the applicant’s interests outweigh the detriment that is suffered to 
the public interest: Carlyon at [214]. 

(i) As the decision being appealed is a removal for loss of confidence, rather than a decision to dismiss, the focus is not 
on whether the penalty is too severe for the conduct, but rather whether the fact the conduct was committed can fairly 
lead to a conclusion that the person is not suitable to be a prison officer: McGrath [21]-[22]. 

65 While the Commission is to apply the same principles as apply to appeals against loss of confidence removals under the Police 
Act, it does not necessarily follow that the outcomes in analogous cases will be the same for police officers and prison officers.  
In Carlyon, the Commission described the relevant factor, the context of the relationship between the Commissioner of Police 
and members of the police force at [186]: 

In our view this provision serves to remind the WAIRC to take into account that the nature of the relationship between the 
Commissioner of Police and members of the Police Force extends beyond those duties and obligations which are implied 
in normal employer/employee relationships.  It goes beyond the member’s duty of honesty, fidelity, obedience and to 
co-operate and the Commissioner of Police’s duty to provide training and a safe work environment.  It encompasses the 
commitment of a member to discharge the requirements of his/her commission whether on duty or off duty and to serve 
as a member of a disciplinary force.  While the very nature of policing assumes that the environment in which members 
discharge their duties will not always be safe it is the duty of the Commissioner of Police to ensure that members receive 
appropriate education, training, information and supervision in order for them to make decisions appropriate to the proper 
discharge of their duties and in the public interest. 

66 While prison officers certainly hold positions of trust that demand high standards of integrity and honesty, their duties and 
responsibilities are not on all fours with police officers.  Reference to the oath of office of police officers under s 10 of the 
Police Act 1982 (WA), reveals that police officers are sworn to prevent crime and protect the community at large.  Under s 13 
of the Prisons Act, prison officers have responsibility for the security of prisons and the welfare of prisoners and their 
co-workers.  The distinction will have varying or no practical significance depending on the particular case.  However, perhaps 
particularly when it comes to out of hours conduct, the difference in the nature of the two occupations might lead to different 
conclusions as to the suitability to continue in the occupation on the same facts. 

Policies to address the impact of drugs in prisons 
67 It should be acknowledged that the impetus for restricting prison officers’ use of and involvement with illicit drugs outside of 

the workplace is unique to the prison context.  In some workplaces, drug and alcohol policies are geared towards and are 
intended to promote safety in the workplace, particularly in the operation of plant and machinery. 

68 In the prisons context, such policies are not merely to promote safety in prisons, but are also directed at the particular risk of 
corruption of prison officers or the potential for them to be compromised in the course of performing their duties to maintain 
the security of prisons, and manage prisoners, many of whom have a history of offending connected with either the use or 
supply of illicit drugs. 

69 Accordingly, the employer has, over many years, committed significant resources to research and develop policies and 
practices to address the impact of alcohol and other drugs on Western Australian prisons.  

70 The Western Australian Prisons Drug Strategy 2018-2021 (Strategy) documents: 
(a) the significant links between drug use and criminality; 
(b) the existence of close relationships between imprisonment, illicit and injecting drug use, and the prevalence of 

blood-borne virus infections in prisoners; and 
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(c) the important role that the criminal justice system has in supporting offenders with drug problems and in facilitating 
treatment, including the unique opportunities the prison environment provides to engage and retain individuals in 
treatment programs. 

71 As stated in the Strategy: 
The availability of contraband contributes to a weakening of good governance within a prison and undermines the aims of 
making a prison environment safe and secure.  Perceptions about inadequate control and poor security can be created, and 
this can undermine public confidence in the prison system. 

72 Having strategies that address demand, supply and harm reduction are necessary not only for the maintenance of good order in 
prisons but also for the safety, health, rehabilitation and reduction of offending amongst the prison population. 

73 According to the Strategy, the drug testing of staff/prison officers is important for promoting community confidence in prison 
officers and serves as a deterrent to serious misconduct, corruption and criminal behaviour. 

74 It is also relevant that the Strategy seeks to minimise the demand for drugs by: 
…encouraging individuals, families and communities to develop the knowledge and skills to choose healthy lifestyles.  
The goal of demand reduction strategies is to assist the offender achieve abstinence or reduce their use of drugs and 
alcohol by providing access to services to address these problems. 

75 The Strategy includes the provision of training to new operational staff in the form of a one day drug and alcohol course to 
broaden their knowledge, skills and abilities to better understand and manage prisoner drug using behaviours.  This training is 
delivered by the Western Australian Mental Health Commission. 

76 It is therefore not only legitimate but also necessary that the employer have policies and procedures to ensure prison officers do 
not become involved in or use illicit drugs outside of the workplace.  Should they do so, they would undermine the Strategy as 
described above. 

77 The employer has developed Prison Procedure 402 (the Policy) for drug and/or alcohol testing of prison officers to: 
…promote community confidence in the ethical health of the Department. 

78 Serve as a deterrent against serious staff misconduct, corruption and criminal behaviour. 
79 The principles underpinning the Policy are as follows: 

4.1. All employees are expected to abide by the Department’s vision, mission and values to uphold the behavioural 
standards set out in the Department’s’ Code of Conduct 2015 in the daily performance of their work. 

4.2. The principles of natural justice and procedural fairness must underpin the processes of DOA testing and any 
subsequent discipline or removal action.  This is outlined in 4.2.1 to 4.2.3: 

4.2.1. Custodial officers subject to DOA testing will be informed of the following: 
• Basis for testing (random, targeted or mandated); 
• Type of testing media required from them; 
• Any allegations against them giving rise to DOA testing 
• Outcome of testing analysis. 

4.2.2. All persons appointed to conduct DOA testing must be objective and impartial in undertaking all DOA testing. 
4.2.3. DOA testing will be conducted: 

• In a timely manner with no undue delay in sample collection and related DOA testing proceedings 
• With confidentiality respected and maintained within the constraints of the need to fully investigate the 

matter and subject to any legal requirements for disclosure and privilege. 
80 Insofar as the Policy imposes positive obligations on prison officers, the relevant provisions are: 

… 
5.4. Custodial officers must not present for duty whilst under the effects of alcohol or drugs. 
5.5. Custodial officers must not engage in behaviour or conduct outside the workplace that involves illegal drugs. 
… 
5.10. Discipline 
5.10.1. Custodial officers who do not comply with these Procedures may be subject to disciplinary or other corrective 

action by the Commissioner. 
5.10.2. Non-compliance may include: 

• Refusal to comply with a requirement to undergo DOA testing. 
• Avoidance or delay of DOA testing by the custodial officer without written medical explanation. 
• Provision of false or misleading information regarding the inability to provide a testing media. 
• Provision of false or misleading information regarding a positive presumptive result. 
• Tampering with the DOA testing process, including possession or use of a masking agent prior to a DOA 

testing process. 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 263 
 

5.10.3. Custodial officers who return a confirmed adverse test result may be subject to disciplinary or other corrective 
action by the Commissioner.  This is pursuant to regulation 37 and 38 of the Regulations. 

… 
6.1. Persons to whom the Commissioner's authority to conduct or direct drug and alcohol testing is delegated.  These 

are: 
• Executive Director Operational Services 
• Director Investigation Services 
• Director Security and Response Services 

6.2. Custodial officers subject to DOA testing must: 
6.2.1. Comply with a direction made by the approved person under the regulations, including to: 

• Attend DOA testing at a time and place nominated by the approved person. 
• Provide a sample(s) of testing media to the approved sample collector or blood sample collector. 
• Provide identification to the approved person pursuant to regulation 16 of the Regulations. 

… 
81 The Policy sets out the consequences of a custodial officer presenting with an adverse test result for alcohol or drugs under part 

13 as follows: 
13.1. Where a custodial officer presents a confirmed adverse test result for alcohol or drugs, he/she may be subject to 

the following actions by the Commissioner: 
• Referred to Investigation Services Directorate for potential disciplinary action; 
• Referred to the Department’s Employee Welfare Services for review; and/or 
• Have managerial interventions imposed upon him/her. 

13.2. A custodial officer, other than a contract prison officer authorised under section 15I to carry out prison officer 
functions and/or who require permits to do high-level security work under 15P Prisons Act 1981, who presents 
a confirmed adverse test result for alcohol or drugs may also be subject to: 
• Removal action against him/her under Part X Prisons Act 1981 or Division 3 of Part 3 of the Young 

Offenders Act 1994; or 
• Disciplinary action against him/her under the Public Sector Management Act 1994 Part 5. 

13.3. A contract prison officer authorised under section 15I to carry out prison officer functions and/or who require 
permits to do high-level security work under 15P Prisons Act 1981 who presents a confirmed adverse test result 
for alcohol or drugs will have his/her permit to do high level security work revoked. 

13.4. Custodial officers who present a confirmed adverse test result for alcohol or drugs may be subject to 
rehabilitation or counselling and a planned target testing regime.  This regime will involve the collection of the 
staff member’s urine for the purpose of analysis once a week for the first four weeks and then once a month for 
five subsequent months. 

13.5. The decision for the custodial officer to participate in counselling or rehabilitation as opposed to the disciplinary 
process is at the discretion of the Commissioner. 

82 The Policy also deals with self-reporting in the following terms: 
14.1. Custodial officers who believe they have an issue regarding the use of alcohol or drugs may self-report to their 

Superintendent where they will be directed to the appropriate areas to receive support and/or counselling.  The 
custodial officer may subsequently be subject to a series of target testing events to ensure compliance with any 
rehabilitative regimes. 

14.2. Custodial officers who believe they have involuntarily or unknowingly consumed alcohol while on duty, or any 
targeted drugs may self-report the occurrence to their Superintendent, supervisor or officer-in-charge.  The 
custodial officer will be subject to an immediate target test and subsequent target testing events to ensure there 
is no further drug use.  This is in accordance with regulations 32 and 33 of the Regulations. 

14.3. In both of the above self-reporting events, support and/or rehabilitation as opposed to disciplinary action is the 
desired outcome. 

14.4. A custodial officer cannot self-report as a result of being chosen to participate in DOA testing. 
Mr Byers’ breach of the Policy 
83 As indicated above, Mr Byers accepts that the Policy applied to him and that he was in breach of cl 5.5 of the Policy by 

engaging in behaviour or conduct outside the workplace that involved illegal drugs. 
84 It is worth outlining some further context to the breach. 
85 As at December 2020, Mr Byers was 64 years of age.  He had been working with the Department of Justice for over 20 years 

and at Hakea Prison for the entirety of that period.  As at December 2020, he was a Chef Instructor in Hakea’s kitchen. 
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86 In his interview with the test sample collectors on 11 December 2020, Mr Byers explained that after he had finished work on 
Wednesday, 9 December 2020, he went around to his friend’s home to have a couple of beers.  He was not rostered to work the 
following day.  His friend gave him a piece of a cookie and said words to the effect ‘You should take this, it will calm you 
down/help you sleep’.  The piece of the cookie was apparently offered in response to Mr Byers having disclosed some anxiety 
or worry about his wife’s health and condition.  He took the piece of cookie home with him, leaving his friend’s house at 
around 5.00 pm, and consumed it when he was at home.  The amount he consumed was described by him as being smaller than 
a 20-cent piece. 

87 When asked by the sample collectors why he took the piece of cookie, Mr Byers responded: 
Well, just to chill out because I’m having - my wife is not well and he said it would just calm me down because, you 
know, she’s having a lot of problems so he said it’d just calm me down because I get - just calm me down, so yes… 

88 The urinary sample testing results from the workplace random drug test indicated the presence of the cannabis metabolite 
alpha-9 THC at a concentration of 89 µg/L, substantially above the confirmatory cut-off concentration of 15 µg/L.  The report 
concluded that Mr Byers may have consumed a cannabis load equivalent to a NIDA standard cannabis brownie more than 
24 hours but less than a week prior to testing, but that it was not expected Mr Byers would have had any cannabis-associated 
task performance impairment at the time of testing.  

89 Mr Byers had no previous history of warnings or disciplinary action taken against him.  He has had no prior action taken 
regarding his conduct, performance or competence.  

90 In his letter in response to the removal action dated 19 February 2021, he stated: 
… 
I have been under quite a lot of stress at home at the time of the(sic) my wife is not well physically and mentally.  We 
have been seeing a psychologist from Aug 2020. 
I have never ever taken any drugs in any form before, and never ever smoked a cigarette. 
… 
On the day in question when I got home things got very stressful, so I went to a friends in the late afternoon had a beer.  
He is in his late sixties and battling bladder cancer told him what was happening he gave me about a quarter of a cookie 
he sometimes said it might chill me out a bit and help me sleep, so in stupid and serious lack of judgement without 
thinking I took it with another couple of beers when I got home, 
I knew I had at least the next day off. 
… 

The removal action 
91 The Prisons (Prison Officers Drug and Alcohol Testing) Regulations 2016 (WA) set out the consequences of a confirmed 

adverse test result for drugs at reg 38 as follows: 
38. Consequences of an adverse testing outcome: drugs 

(1) Subject to subregulation (2), if testing of a selected prison officer returns a confirmed adverse test result for 
drugs the chief executive officer may take one or more of the following actions in relation to that prison officer 
or contract prison officer — 
(a) refer the prison officer or contract prison officer to the Department’s employee welfare unit for 

review; 
(b) impose managerial interventions in relation to that prison officer or contract prison officer; 
(c) initiate removal action against a prison officer under the Prisons Act 1981 Part X or disciplinary 

action against a prison officer under the Public Sector Management Act 1994 Part 5 (where 
applicable); 

(d) revoke the permit of a contract prison officer to do high level security work under section 15P of the 
Act. 

(2) If testing of a prison officer returns a confirmed adverse test result for drugs and the drug found or ingested 
is — 
(a) a drug set out in the Misuse of Drugs Act 1981 Schedule I or II; or 
(b) a Schedule 8 poison or a Schedule 9 poison as those terms are defined in Medicines and Poisons Act 

2014 section 3; or 
(c) a specified drug within the meaning of the Misuse of Drugs Act 1981 section 3(1); or 
(d) a masking agent, 
the chief executive officer may accept the resignation of the prison officer, or may take removal action against 
that prison officer under the Prisons Act 1981 Part X. 

(3) Subregulation (2) does not apply if the adverse test result for drugs is to — 
(a) a masking agent; or 
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(b) a Schedule 8 poison as defined in the Medicines and Poisons Act 2014 section 3, 
that has been prescribed to that prison officer by a medical practitioner. 

92 Therefore, it is clear that the testing results on 11 December 2020 gave legitimate cause for the Director-General to initiate 
removal action against Mr Byers.  He did so.  On 24 December 2020, Mr Byers was given written notification that the 
Director-General had decided to commence removal action against him under the loss of confidence provisions contained in 
Part X Division 3 of the Prisons Act.  Mr Byers was stood down on full pay while the loss of confidence process took place. 

93 On 27 January 2021, the Director-General wrote to Mr Byers confirming his decision to commence removal action pursuant to 
Part X Division 3 of the Prisons Act, following receipt of a summary of investigation and consideration of the documents 
contained in the inspection list of documents.  The particular conduct upon which the loss of confidence was based and the 
grounds for losing confidence in Mr Byers’ suitability to continue as a prison officer were set out in the correspondence as 
follows: 

… 
Particular conduct or behaviour on which my loss of confidence is based 
7. On 16 August 2005, you took the Oath of Engagement Section 13(2) of the Act and are considered to be a 

sworn prison officer. 
8. At about 1000hrs on 11 December 2020, whilst on duty as a Chef Instructor at Hakea Prison, you were the 

subject of a random drug test.  You complied with a request that you provide a sample of your urine to an 
approved collector from the Drug and Alcohol Testing Branch. 

9. Your urine sample returned a presumptive positive result to cannabis. 
10. Immediately following the presumptive positive test result and in accordance with regulation 24 of the Drug and 

Alcohol Regulations (D&AR), you were provided with an opportunity to explain the result of the presumptive 
positive test prior to further analysis. 

11. In your interview you and the testing officers refer to cannabis by another widely used term for the same 
substance, namely marijuana.  In this notice, the substance for which you returned a positive result to will be 
referred to as marijuana. 

12. In your interview you stated that on the evening of Wednesday 9 December 2020, you attended a friend’s 
residence where he gave you a part of a cookie that you took home later and consumed. 

13. You further stated that your friend had advised you that the cookie contained marijuana, prior to you ingesting 
it. 

14. You advised that you attend your friend’s house once or twice a week for a beer and he is sometimes 
accompanied by another friend who also smokes marijuana, but the other friend was not in attendance on the 
evening of 9 December 2020. 

15. You further stated that you have used marijuana twice previously.  Once when you were sixteen when you 
attempted to smoke it, and another time “a couple of years ago”, when you also ingested a cookie. 

16. You further stated that you have never brought drugs into any prison, or made any cookies yourself and are 
aware that the department consider marijuana, to be illicit substance. 

17. Your urine sample was later analysed by SafeWork Laboratories who conducted a urine assay.  They provided a 
report on 11 December 2020, confirming the positive test result for cannabis.  This report also concurs with the 
information you provided to the testing officers on 11 December 2020. 

Grounds on which loss of confidence is based 
18. As the Director General responsible for the provision of the Department’s services in this State, I am required to 

consider your conduct in the context of my responsibility to the community to ensure that officers in the 
Department are suitable for their office. This involves a consideration of your suitability on the grounds of 
honesty, integrity, conduct, competence and performance. 

19. In summary, based on the following conduct and behaviour, I have lost confidence in your suitability to remain 
a prison officer on the grounds of your integrity and conduct. 
a) You were subject to a random drug test and returned a confirmed positive result, to the ingestion of 

cannabis. 
b) You admit to consuming ‘marijuana’ two days prior to the test. 
c) You admit to socialising with associates outside the workplace who possess, use and supply you with 

‘marijuana’. 
20. To be clear, each of the three behaviours and conduct outlined in paragraph 19 above, form a separate grounds 

for my loss of confidence in you, on the basis of your integrity and conduct.  In other words, each ground listed 
in paragraph 19 a), b) and c), in itself and without the others, forms the basis for my loss of confidence. 

21. In determining that this conduct and behaviour has caused me to lose confidence in your suitability to remain a 
prison officer, I have considered the special relationship I must have with prison officers who are exercising 
significant powers in a prison environment that operates largely away from public scrutiny. 
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22. The environment is also one in which, in certain circumstances, prison officers are highly susceptible to 
corruption.  The use of illicit drugs and maintenance of associations with drug users outside the workplace is 
one such circumstance. 

23. The WA Prisons Drug Strategy 2019-2020 includes the goal of Supply Control.  This includes drug testing of 
staff to serve as a deterrent to serious misconduct and criminal behaviour.  The policy underpinning the 
strategy is contained in Prison Procedure 402 Drug and/or alcohol testing for prison officers. This policy 
clearly sets out the Department’s approach to prison officers who use or are associated with the use of drugs: 
o Prison officers must not present for duty whilst under the effects of alcohol or drugs; 
o Prison officers must not engage in behaviour or conduct outside the workplace that involves illegal drugs; 
o The Department is committed to providing and maintaining a workplace which is safe for employees, 

visitors and those in our custody or care; 
o The Department is committed to maintaining a workforce that demonstrates the highest standards of 

accountability, integrity and ethical behaviour; and, 
o The possession and use of illicit substances by prison and custodial officers is a significant issue for the 

Department and its reputation.  The community is entitled to expect the highest standards of accountability, 
integrity and ethical behaviour. 

24. The Prisons (Prison Officers Drug and Alcohol Testing) Regulations 2016 specifically contemplate that the 
consequences of an adverse testing outcome to Schedule I or II drugs under the Misuse of Drugs Act 1981 
(which includes cannabis) are for the Director General to accept the resignation of the prison officer or take 
removal action under Part X of the Act. 

25. The associations maintained by prison officers are critical to the confidence that I as the Director General can 
maintain in the officer. 

26. Your conduct and behaviour is incongruous with your professional responsibilities and the vision, mission and 
values of the Department. 

27. The community is entitled to expect that persons holding the office of prison officer have and maintain the 
highest levels of integrity and ethics.  Your conduct falls well below these standards. 

… 
94 Mr Byers was given 21 days to respond to the grounds and state why confidence in his suitability to continue as a prison 

officer should be retained. 
95 Mr Byers provided his response on 19 February 2021.  Some parts of his response have been set out above.  He also says in his 

response: 
… 
I cooperated and told the truth immediately at random test on 11 December. 
… 
I have never compromised myself in my difficult and challenging work and believe I do a very good job at training and 
helping some difficult and challenging prisoners work through the production and delivery of so many meals at Hakea, I 
am sure my supervisor senior staff and management would vouch for my honestly, integrity performance and conduct. 
I acknowledge that my actions have caused an issue within the Department and for this I am truly sorry. 
I can only express my regret and assurance that this was a one off incident and would never happen again. 
I hope you can take all of the circumstances into consideration and allow me to continue in a job I have given my all to 
over the years and still take great pride in. 
I have also attached a number of references as to my character along with two references from medical practitioners as to 
my state of mind and confirming that I have never had issues with drug use… 

96 Mr Byers’ psychologist, Ms Joan Schutze, provided a letter in support of Mr Byers, which was attached to his response.  It 
confirmed that she was providing counselling to Mr Byers and that he had been dealing with stressful situations in his personal 
life, which contributed to a lapse of judgement on Wednesday, 9 December 2020.  Ms Schutze also stated: 

… 
Mr Byers is responsible and takes his commitment to his work very seriously, so his current situation of having been 
stood down as a result of returning a positive drug test on Friday has been extremely difficult for him.  Additionally, 
Mr Byers has found that being able to focus on his work duties has been an important way of being able to manage and 
cope with his personal stresses. 
… 

97 Ms Schutze suggested that the situation is ‘…very unlikely to ever happen again…’. 
98 The response was also supported by a brief letter from Mr Byers’ GP, who stated that Mr Byers had been his patient for 18 

years and that there had never been any sign of drug abuse. 
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99 Also attached to Mr Byers’ response was five character references from work colleagues which refer to Mr Byers as 
professional, having a high degree of integrity and honesty, an excellent work ethic, good interpersonal skills and being well 
liked by peers, managers and prisoners. 

100 The Director-General received and considered Mr Byers’ response and issued a letter confirming the Minister’s approval of the 
Director-General’s recommendation of the removal with effect from 27 July 2021. 

101 In finding each of the grounds substantiated, the Director-General reasoned as follows: 
… 
12. Having considered your Written Submission, I take the view that there were alternative ways for you to manage 

your personal issues without resorting to the use of illicit drugs.  If I were to accept the statements in your 
Written Submission as fact, it would be reasonable for me to assume that given you ‘have never used drugs in 
any way before’ you possess alternate coping mechanisms you could have relied on. 

13. However in considering your responses given during the post-test interview it is clear that, contrary to the claim 
in your Written Submission, you have acknowledged your prior use of cannabis on two separate occasions, the 
last of which you claim was ‘a couple of years ago’. 

14. Overall, your response to the first ground does not persuade me that the seriousness of your positive drug test to 
cannabis is mitigated by the matters you have raised in your Written Submission.  Accordingly, I maintain my 
loss of confidence in your suitability to continue as a prison officer based on the first ground outlined in 
paragraph 19(a) of the NLOC. 

… 
16. You have asked me to consider that you have admitted the use of cannabis and ‘told the truth immediately’ after 

the random drug test on 11 December 2020.  Whilst this is not an insignificant consideration, it must be done so 
within context.  My loss of confidence is not based on concerns about your honesty in your post-test interview. 

17. Prior to the test being carried out, you were aware that the Department considered cannabis to be an illicit 
substance.  To declare that you had recently ingested cannabis before the test was conducted, would have been 
‘immediately’.  You only declared your cannabis use once the drug test was completed and returned a positive 
result, leaving you little option but to do so. 

… 
21. Each explanation you have offered about the circumstances in which you used cannabis confirms that you were 

socialising with associates outside the workplace who use or possess cannabis.  The settings and circumstances 
you have described do nothing to assuage my concerns about the impact of these associations on your suitability 
to remain a prison officer, having regard to your conduct and integrity. 

… 
23. Finally, I have reviewed the correspondence you have forwarded written by your peers and colleagues, attesting 

to your competency in your job and work place performance.  None of the matters raised in these character 
references are relevant to the grounds on which I have lost confidence in you, so are not persuasive in restoring 
my confidence in your suitability to remain a prison officer based on the grounds set out in the NLOC. 

… 
102 It is noted that although the Director-General addresses Mr Byers’ responses as relevant to one or other of the three grounds, it 

would appear that Mr Byers’ response was intended to be a response to the allegations at large, rather than to individual 
allegations. 

Removal action as the consequence of the positive drug test result 
103 As acknowledged above, the initiation of removal action under Part X of the Prisons Act was a legitimate, reasonable and 

statutorily sanctioned consequence of Mr Byers’ consumption of cannabis and resultant positive test result. 
104 It was argued on behalf of Mr Byers that having decided to take removal action in accordance with reg 38 and Part X, the 

Director-General was able to decide not to continue removal action after considering Mr Byers’ response.  In other words, 
having initiated the removal process, the employer was not bound to conclude it by removal on the grounds of loss of 
confidence. 

105 This proposition was not challenged by the employer.  The employer simply reiterated that once the removal action process 
was initiated, the question then becomes whether the ultimate decision to take removal action was harsh, oppressive or unfair. 

106 Mr Byers did not argue that the removal action ought not to have been initiated at all. 
107 I agree that the initiation of removal action under reg 38 does not ultimately necessitate the removal of a prison officer.  That is 

apparent from s 102(3) and (4) of the Prisons Act, which provides: 
102. Notice of loss of confidence 

… 
(3) After the submission period, the chief executive officer must — 

(a) decide whether or not to take removal action against the prison officer; and 
(b) give the prison officer written notice of the decision (the decision notice). 
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(4) The chief executive officer must not decide to take removal action against the prison officer unless the chief 
executive officer — 
(a) has taken into account any written submissions received from the prison officer during the submission 

period; and 
(b) still does not have confidence in a prison officer’s suitability to continue as a prison officer. 

… 
108 The fact that a different decision could have been taken earlier, that there were other possible outcomes of the initiation of 

removal action, is neither here nor there.  The Commission is required to review the Director-General’s reasons for removal 
action and make an evaluation of whether removal action was harsh, oppressive or unfair, in accordance with the scheme of 
s 107 of the Prisons Act. 

Were the Director-General’s findings sound? 
109 The Form 8C - Notice of Appeal contains a single ground of appeal: that the ‘dismissal’ (which should read ‘removal action’) 

was harsh, oppressive and unfair because the seriousness of the misconduct in Mr Byers’ case is outweighed by significant 
mitigating and other factors.  This single ground of appeal calls upon the Commission to consider several factors, but it does 
not challenge the Director-General’s findings of misconduct. 

110 Nevertheless, s 107(1)(a) of the Prisons Act imposes on the Commission a requirement that it consider the soundness of the 
Director-General’s finding, as a step in the appeal. 

111 From what I have set out above in relation to the removal action, it will be abundantly clear that the findings relevant to the 
first two allegations were sound.  Mr Byers admitted the conduct.  The first allegation is that Mr Byers was subject to a random 
drug test and returned a confirmed positive result for the presence of cannabis.  Mr Byers admitted the allegation and made no 
case that the positive result was other than because of his knowing consumption of cannabis.  In the circumstances, the finding 
of the allegation as substantiated is implicitly a finding that Mr Byers knowingly and voluntarily consumed an illicit drug.  To 
that extent, the first allegation and the second allegation that Mr Byers consumed marijuana on 9 December 2020, substantially 
overlap. 

112 The employer accepts that there is no substantive difference between the first two allegations but says that removal action was 
justified based on one or other allegations separately, rather than as considered cumulatively, so that there is no error on the 
part of the Director-General merely by articulating two separate grounds.  I agree. 

113 However, I have misgivings about the findings related to the third allegation.  This allegation was that Mr Byers admitted to 
socialising with associates outside the workplace who possess, use and supply him with marijuana.  My difficulty is not with 
the soundness of the factual finding that Mr Byers made such an admission.  Rather, my reservation is the implicit 
consequential finding that the admitted facts mean Mr Byers’ integrity was compromised by those facts such that he was 
unsuitable to continue as a prison officer. 

114 It should be pointed out that the employer does not have a written policy that expressly prohibits prison officers from 
socialising with associates outside the workplace who possess, use or supply illicit drugs.  Rather, the Policy prohibits conduct 
that involves illicit drugs. 

115 I expect it is uncontroversial that not every association by a prison officer with a third person who uses or possesses illegal 
drugs will justify removal action.  Parenting a teenager or young adult who has used illegal drugs either recreationally or 
because of an addiction are examples of practically unavoidable associations which could not be said to taint the parent’s 
integrity as a prison officer.  Similarly, making contact with a friend who is in a drug rehabilitation program to check on that 
friend’s welfare is an association, yet it might not be an association that undermines a prison officer’s integrity. 

116 Multiple factors relevant to the nature of the association might be relevant in assessing a prison officer’s conduct.  The 
circumstances of the possession, use or supply of illegal drugs will usually be relevant, that is, the recency, extent and notoriety 
of an associate’s use of illegal drugs, as well as any prior or pending criminal convictions relating to the possession, use or 
supply. 

117 It is, therefore, appropriate that the Policy refers to something more than a mere association.  By using the word ‘involved’ the 
Policy suggests conduct that is proactive:  active participation in an activity concerning illegal drugs.  The key, ultimately, is 
the Policy’s purpose in maintaining the security of prisons and the integrity of the prison system.  Unless the prison officer’s 
conduct undermines these purposes, it should not result in a loss of confidence. 

118 In this case, the admitted facts were that: 
(a) Mr Byers visited a friend at the friend’s home once or twice a week. 
(b) The friend was in his late sixties and suffering bladder cancer. 
(c) During his visit to the friend on 9 December 2020, the friend had three, four or five marijuana cookies in a Chinese 

container/box and gave Mr Byers ‘a bit of’ one that the friend had broken off. 
(d) Mr Byers did not know where the friend got the cookies from. 
(e) The friend has a friend (second associate) ‘…that comes round sometimes, he’ll smoke it…’. 
(f) Mr Byers had been at his friend’s house when the second associate was there and while the second associate was 

smoking ‘it’. 
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119 Additionally, in his response to the removal action, Mr Byers said his friend used cannabis because he had bladder cancer.  He 
does not say when or how he had knowledge of this fact, but, taken with his statement in interview ‘He doesn’t make them, I 
think he gets them somewhere else’ it can be inferred that he knew of his friends’ use of cannabis prior to 9 December 2020. 

120 I note that the Summary of Interview attributed to Mr Byers an admission that he had witnessed his friend using cannabis.  
This was repeated in the Loss of Confidence - Summary of Investigation.  This does not appear to be an admission that Mr 
Byers in fact made during the interview on 11 December 2020 or at any other time, as was conceded by the employer’s counsel 
at the hearing of the appeal.  There was no evidence before the Director-General or the Commission that Mr Byers had been 
present when his friend used cannabis. 

121 From the admitted and inferred facts, it was clearly open to the Director-General to find that 
(a) Mr Byers’s friend and the second associate possessed and used illegal drugs; 
(b) Mr Byers knew about their use of illegal drugs; and 
(c) Mr Byers acted knowingly and voluntarily to maintain an association with his friend. 

122 However, these facts alone are insufficient to find that Mr Byers was in breach of the Policy- or engaged in conduct that 
undermines the Director-General’s confidence in him.  For the Director-General to have lost confidence in Mr Byers for the 
reason of his maintenance of associations with drug users, he needed as a minimum to also find that the association meant that 
Mr Byers should be regarded as himself being involved with illegal drugs or that his conduct otherwise reflected negatively on 
his integrity. 

123 Mr Byers’ conduct, which is at the heart of the allegation, is his ‘socialising’ with two other individuals.  By describing the 
conduct as ‘socialising’, the Director-General has used an imprecise term that does not really describe any particular conduct.  
The Macquarie Dictionary relevantly defines ‘socialise’ as ‘to be sociable and mix freely, as at a social gathering’.  Other 
definitions refer to talking or interacting with others, taking part in social activities, behaving in a friendly way towards others.  
Socialising with a person who possesses or uses illegal drugs need not mean involvement with illegal drugs. 

124 At the hearing of the appeal, I asked the employer’s counsel how Mr Byers socialising with his friend and the second associate 
meant Mr Byers was himself involved in illegal drugs.  Counsel gave the example of ‘…sitting down somewhere where 
someone was using illicit drugs in front of them…’ but counsel also acknowledged that even in those circumstances, there may 
be reasons why the prison officer is exonerated.  Counsel indicated that making a request that the person cease using drugs in 
the prison officer’s presence would exonerate the prison officer. 

125 Counsel also referred to the circumstances in Morris v Commissioner of Police [2016] NSWIRComm 1034 where Mr Morris, 
a police officer, attended a reunion at an apartment in the Gold Coast.  While he was there, a man produced a bag of ‘hash 
cookies’. Mr Morris left 20 minutes after the bag of cookies was produced.  He socialised with the same group of people the 
following day, in a public bar and then later at the same apartment.  A group of people at the apartment used cocaine and 
ecstasy, albeit behind Mr Morris’s back.  In these circumstances, his removal from the NSW police was found by the NSW 
Industrial Relations Commission to be harsh, unreasonable, and unjust. 

126 Counsel summarised the employer’s position as: 
So that I think, is the sort of flavour that the respondent might be looking for.  It's hard to talk about hypotheticals and I 
don’t know what now precisely is the relationship between the appellant and this friend, sorry, second associate.  But on 
the information which was before the respondent and the information that’s before the Commission this is something 
which is a real concern to the respondent. 

127 This reveals the difficulty with the Director-General’s position.  The evidence could only establish that Mr Byers was present 
at his friend’s house when the second associate was using drugs.  It did not establish that Mr Byers did anything proactive to 
maintain an association with the second associate.  The Director-General’s conclusions are based on a ‘flavour’ or a ‘concern’, 
not on facts known or inferred from known facts.  The Director-General’s concern is for possible, unspecified and 
indeterminate conduct, not probable and definite conduct.  The Director-General has effectively speculated as to a range of 
possibilities that might be a reason for losing confidence in Mr Byers.  To that extent, the Director-General’s findings cannot 
be said to be sound, logically or rationally based. 

128 It might be said that Mr Byers had the opportunity to enlighten the Director-General as to the precise nature of his associations 
and any factors which disproved his being involved in illegal drugs in the course of the removal action process.  Even so, this 
does not assist me to find that the Director-General’s finding on this allegation was reasonably open for three reasons. 

129 First, the Director-General did not give Mr Byers a clear indication of what conclusions the Director-General was likely to 
draw from Mr Byers’ admissions about what happened at his friend’s house during his time there.  Rather, the 
Director-General’s Notice of Loss of Confidence letter dated 27 January 2021 suggested that Mr Byers’ admissions were 
themselves enough to warrant a loss of confidence.  Accordingly, Mr Byers’ failure to provide further details or information 
about his associations cannot logically or reasonably be taken to be an indication that he had something to hide. 

130 While the removal action is not a criminal prosecution nor a civil proceeding, it is recognised in legal proceedings that in order 
for any adverse inference to be drawn from the absence of an explanation from a party, the nature of the case against the party 
has to first be such as to require an explanation or contradiction from them: Jones v Dunkel [1959] HCA 8; (1959) 101 CLR 
298 at [321].  There must be some existing basis in the evidence to support the inference sought be relied upon, before the 
absence of an explanation takes on any significance: BCI Finances Pty Ltd (in liq) v Binetter (No 4) [2016] FCA 1351; (2016) 
348 ALR 227 at [130].  The Notice of Loss of Confidence did not require an explanation about the admitted associations.  
Indeed the allegation was expressed to be based on the admissions alone. 
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131 Second, the inferences that the Director-General could draw from the lack of information from Mr Byers needed to be 
reasonable and definite and could not be an inference as to multiple conflicting and equally probable possibilities: Trustees of 
the Property of John Daniel Cummins v Cummins [2006] HCA 6; (2006) 224 ALR 280 at [34].  The Director-General has 
determined no more than that Mr Byers’ associations were ‘cause for concern’ and had a ‘flavour’ that caused concern.  This 
falls far short of the requirement that an inference be definite.  This is because the evidence did not allow for a definite 
conclusion that, for example, Mr Byers’ conduct was such as to condone the use of illegal drugs in his presence, or that he 
maintained his association with his friend in order to be able to access a supply of illegal drugs. 

132 Finally, any adverse inference is unreasonable and illogical to the extent that different conclusions are more or equally 
probable.  If the inference the Director-General sought to draw was that Mr Byers willingly placed himself in the presence of 
illegal drug users while they were using, it is, on the totality of the evidence, more or equally probable that his presence while 
cannabis was being smoked was accidental.  He may have gone to his friend’s house without knowing that the second associate 
would be there.  He may have been one of a large number of guests at a party.  He may have remained within the house but at a 
distance from the person smoking marijuana.  His contact with the marijuana smoking activity may have been casual and 
unintended.  Indeed, in light of the evidence of his rare use of cannabis, his personal circumstances, the character references, 
and his frankness in the post-test interview, these inferences are more probable than an inference that he proactively sought to 
be involved with illegal drug use. 

133 It is implicit in the Director-General’s findings that in order for Mr Byers to maintain his confidence, he had to cease all 
association with his sick friend because he knew his friend possessed and consumed marijuana cookies.  That expectation is 
unrealistic and ignores the potential positive and important role that the friendship had for both Mr Byers’ and his friend’s 
wellbeing. 

134 The Director-General’s reasons relating to the third allegation relied upon conclusions that were not supported by the known 
facts.  They relied upon speculation as to indefinite and unspecified possibilities that were not put to Mr Byers in terms that 
enabled him a fair opportunity to explain himself.  Accordingly, in my view, to the extent that the Director-General found 
ground 3 to be cause for removal, the Director-General did not have a sound basis to have so found. 

135 However, because the first/second allegation did provide reasonable grounds for removal action, this conclusion is not 
determinative of Mr Byers’ appeal. 

Gravity of the conduct: was Mr Byers’ conduct sufficiently serious to warrant removal? 
136 By raising the issue of the seriousness of Mr Byers’ conduct, Mr Byers’ grounds of appeal invite the Commission to make an 

evaluative assessment of whether his conduct was so serious as to lead to a loss of confidence or whether removal is 
disproportionate to the gravity of his conduct.  The ground goes to the validity or reasonableness of the reason for removal, as 
distinct from the consideration of mitigating circumstances.  If the seriousness of the conduct is not sufficient to create a loss of 
confidence, this will lead to the conclusion that the removal action was harsh: Little v Commissioner of Police (No 2) [2002] 
NSWIRComm 52; (2002) 112 IR 212 at [71]; Byrne v Australian Airlines Ltd [1995] HCA 24; (1995) 185 CLR 410 at [465]; 
Metropolitan Meat Industry Board v Australasian Meat Industry Employees' Union, New South Wales Branch [1973] AR 
(NSW) 231 per Watson J at [233]; Bista v Glad Group Pty Ltd [2016] FWC 3009. 

137 In making this evaluative assessment, the key is the regulatory context in which prison officers, such as Mr Byers, work, 
including the regulations and policies targeted at fulfilling the Strategy discussed above. 

138 In light of the regulatory context, which I have detailed above, it is difficult to see how any involvement by a prison officer 
with illegal drugs would not be viewed as sufficiently serious to prima facie justify the sanction of removal.  That is not to say, 
though, that the Commission can circumvent its obligation to consider whether removal action was harsh. 

139 To the extent that the Director-General found that Mr Byers’ knowing and voluntary consumption of an illicit drug on 
9 December 2020 was sufficiently serious misconduct to justify removal, I find that conclusion was reasonably open.  In my 
assessment, none of the context here detracts from the seriousness of Mr Byers’ involvement with an illegal drug by using it.  I 
accept that Mr Byers’ consumption was unusual for him, that he did not use illicit substances habitually, regularly, 
occasionally or perhaps ever in recent times. 

140 I also accept that he had personal stressors that either clouded his judgement or motivated his conduct.  It is also relevant that 
his consumption was in the privacy of his own home.  Even so, none of these factors detracts from the prima facie seriousness 
of becoming involved in illegal drugs outside the workplace by taking possession of and consuming them, even on a single 
occasion.  The clear expectation is that prison officers astutely avoid involvement with illegal drugs.  Failure to uphold that 
expectation may reasonably result in a loss of confidence in the prison officer. 

141 Having said that, I do not consider Mr Byers’ past use of marijuana implies his conduct should be viewed as significantly more 
serious either.  In this regard, he admitted trying a little bit of a marijuana cookie once a few years or a couple of years before 
9 December 2020.  This means his conduct was not, strictly speaking, a ‘one off’ instance.  However, it is nevertheless 
exceptional.  He also appears to have admitted trying marijuana smoking when he was 16 years old.  If he had smoked 
marijuana when he was 16, that is clearly too historical to bear any relevance to the 9 December 2020 conduct. 

Mitigating circumstances 
142 Under s 107 of the Prisons Act, the Commission may decide that the decision to take removal action was harsh after weighing 

mitigating circumstances or past good conduct.  In this case, the grounds of appeal and response are considerably focused on 
the mitigating factors raised by Mr Byers.  They are: 
Good previous service and character 

143 Mr Byers has in excess of 20 years’ service record with no prior disciplinary issues.  He clearly has good standing with his 
peers and a very good work record. 
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144 The employer accepts that Mr Byers has ‘rendered good service’ in his employment but says that it does not bear directly on 
the grounds for loss of confidence.  That misses the point that the good previous service and character must be weighed in 
determining whether removal is appropriate. 

145 The employer also points out that the weight of Mr Byers’ evidence of good character is lessened in circumstances where he 
has admitted to illicit drug use on a previous occasion and an ongoing association with an illicit drug user.  As I have found, I 
do not consider the evidence soundly establishes that Mr Byers was culpable for what ongoing associations he had with his 
friend and the second associate.  His prior use of marijuana does, to a relatively minor degree, reflect adversely on his 
character, but the 9 December 2020 conduct was still exceptional.  Overall, Mr Byers’ length of service and good character 
should be given considerable weight in determining whether the removal was harsh. 
Absence of a likelihood of re-offending 

146 Mr Byers’ response to the removal action showed that he had a high degree of insight that his behaviour involved a serious 
lack of judgment.  His response also shows insight into the factors which contributed to his lapse of judgment.  I find he was 
genuinely sincere in owning up to his misconduct and his assurances he would not repeat it. 

147 Mr Byers started seeing a Psychologist, Ms Schutze, from August 2020 through to at least September 2021 for counselling to 
help him manage the personal stressors in his life.  He provided the Director-General with a letter from Ms Schutze dated 
14 December 2020 in which she gave her professional opinion that the situation ‘…is very unlikely to ever happen again…’. 

148 Mr Byers also tendered, as new evidence by consent, a report of Psychiatrist Dr Yue Chong (Olivia) Lee dated 29 October 
2021.  In her report, Dr Lee states: 

… 
[Mr Byers] is utilising psychological supports appropriately to prevent him from making the same mistake again thus he 
is highly unlikely to use illicit substances again. 
… 
From his description, the consequence of his use had been of such a significant deterrent, that I am confident if he was to 
work in the prison again, he is not going to use again… 

149 I consider this mitigating factor ought to have been, but was not, given significant weight by the Director-General, thus 
rendering the removal action harsh. 
Acceptance of responsibility and remorse 

150 Mr Byers has not attempted in any way to deflect responsibility for his actions or to deny the seriousness of his actions.  He has 
demonstrated genuine remorse.  A fair go all round requires that this be taken into account in his favour. 
Cooperation in investigation 

151 Mr Byers readily admitted that he had consumed cannabis and cooperated fully in the investigation into the results of the 
random drug test on 11 December 2020.  The employer says that the weight of this factor is limited in circumstances where he 
did not make any disclosure of his drug use until after the drug test was returned positive, and where the positive result gave 
him little choice but to admit to drug use. 

152 The employer also points out that Mr Byers’ position about his history of drug use has been inconsistent in that he has 
apparently resiled from the admissions he made in the post-test interview about his prior drug use. 

153 I agree that these circumstances lessen the weight of this factor.  Mr Byers’ cooperation in the investigation assists me to find 
that he accepts responsibility for his actions and that he is genuinely remorseful.  However, I would not give any further 
‘credit’ for his cooperation as a separate factor.  Rather, his cooperation is a neutral consideration. 
Consequences of removal 

154 The removal action has materially and significantly impacted on Mr Byers both financially and personally.  In her letter dated 
14 December 2020, Ms Schutze states: 

Mr Byers is reliable and responsible and takes his commitment to his work very seriously. so his current situation of 
having been stood down as a result of returning a positive drug test on Friday has been extremely difficult for him. 
Additionally Mr Byers has found that being able to focus on his work duties has been an important way of being able to 
manage and cope with his personal stresses. 

155 Dr Lee states in her report: 
I am concerned that not working puts him at high risk of deterioration in his mental state as it is an important positive 
environment that is no longer regularly available to him.  Seeking work at this stage of his life is going to exacerbate his 
already stressful life situation. 

156 Later in that report, she states: 
...the loss of his vocation does put him at high risk of falling into an adjustment or depressive illness or worsening his 
alcohol use.  The loss of a more positive environment, loss of structure and loss of purpose at a late stage of his career, the 
implications of the loss are great, adding to his already significant difficult situation at home.  Returning to work as soon 
as possible is a priority to maintain his current level of coping. 

157 Dr Lee’s report records that Mr Byers had recently secured part-time or casual employment with a car dealer, which he was 
finding enjoyable. 
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158 Clearly the impact of removal on Mr Byers is substantial, but it seems to me it is not exceptionally so.  In all cases of dismissal 
and removal, there will be some degree of adverse consequences financially and personally. 

159 Concluding, I consider that the Director-General had insufficient regard to the mitigating effect of Mr Byers’ good previous 
service and character, the unlikelihood of him again transgressing, his insight and genuine remorse.  These factors do, in a real 
way, mitigate the misconduct so that confidence in Mr Byers suitability to continue as a prison officer, having regard to his 
integrity, honesty, competence, performance and conduct, can be maintained. 

Public Interest 
160 In unfair dismissal claims under ss 23-29 of the Industrial Relations Act 1979 (WA), the conclusion reached about harshness 

based on mitigating factors would resolve the claim.  However, as alluded to above, in appeals under Part X the Commission is 
additionally required to balance and weigh, the public interest.  Under s 107(4) of the Prisons Act, the public interest is taken to 
include: 
(a) the importance of maintaining public confidence in the integrity, honesty, conduct and standard of performance of 

prison officers; and 
(b) the special nature of the relationship between the chief executive officer and prison officers. 

161 Reference to the special nature of the relationship between the Director-General and prison officers, calls to mind the 
provisions of Part III and Part X of the Prisons Act, and in particular: 
(a) the Director-General’s responsibility for the management, control and security of prisons and the welfare and safe 

custody of all prisoners: s 7; 
(b) prison officers’ responsibility to maintain the security of the prison in which they serve: s 14(1)(a); 
(c) prison officers’ liability to answer for the escape of prisoners in their charge: s 14(1)(b); 
(d) prison officer’s duty to obey all lawful orders given them by their superintendent of other officer under whose control 

or supervision that are applied and the orders and directions of the Director-General: s 14(1); 
(e) prison officers’ power to issue orders to prisoners: s 14(1)(d); 
(f) the terms of prison officers’ oath of engagement: to maintain the security of prisons and the prisoners, to deal with 

prisoners fairly and impartially, to uphold the Prisons Act, regulations, rules and standing order and to obey lawful 
orders: s 13(2); and 

(g) the ability of the Director-General to take removal action where the Director-General does not have confidence in a 
prison officer’s suitability to continue as a prison officer: Part X. 

162 These considerations must be afforded significant weight. 
163 As I have indicated above, there can be no doubt that a prison officer’s voluntary taking possession of and using an illegal drug 

is conduct that is capable of undermining the strategies in place for eliminating drugs in prisons, strategies which are ultimately 
geared to the security of prisons and the welfare of prisoners.  In the particular circumstances of Mr Byers’ case, there is no 
suggestion that Mr Byers’ conduct created a direct risk of drugs coming into a prison.  The problem with his conduct is that it 
demonstrates a tolerance of or apathy towards the use of illegal drugs.  This attitude means he might be susceptible to being 
compromised, or that he would not be astute in his assessment of risks within the prison. 

164 It must therefore be acknowledged Mr Byers’ conduct did have the potential to cause detriment to public confidence in the 
integrity of prison officers and the security of the prisons. 

165 Nevertheless, I doubt that his conduct has in any material or practical way impacted adversely on the security of prisons. 
166 I also consider his demonstrated insight and remorse, together with his experience working in prisons and his good character, 

mean that he poses no risk to the future maintenance of public confidence in prison officers. 
167 Put another way, weighing the mitigating factors and absence of aggravating factors against the seriousness of Mr Byers’ 

conduct and also the significant public interest, I am of the opinion that the admitted breach did not justify a conclusion that 
Mr Byers was no longer suitable to continue as a prison officer.  Accordingly, the removal was harsh, oppressive and unfair. 

168 Ultimately, my view as to the fairness of removal is different to that taken by the Director-General.  Reaching this contrary 
view, having properly considered all relevant matters, does not amount to impermissibly standing in the shoes of the employer: 
Metcash Trading Ltd T/A Metcash Trading v Michael Hudson [2022] FWCFB 2 at [102].  It is merely to fulfill the role of 
the legislative loss of confidence scheme, ‘the entire point’ of which is to enable the Commission to overturn the 
Director-General’s decision on the basis of a finding that the removal was harsh, oppressive or unfair: Lawrance at [14], [16]. 

Remedy 
169 It follows from my reasons that I consider the ground of appeal is made out.  I would order that the removal action against Mr 

Byers is and be taken to have always been of no effect. 
170 Mr Byers brought these proceedings against the Minister, rather than the Director-General.  It was pointed out to his 

representatives early in the proceedings that the correct respondent to the appeal was the Director-General.  However, Mr 
Byers has maintained that the Minister is properly a party and has not applied to join or substitute the Director-General as a 
respondent. 
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171 Mr Byers’ position as to the Minister’s respondency to the appeal is based on the position that the Minister is Mr Byers’ 
employer, the Director-General remains subject to ministerial control, and the State therefore has an interest in involvement in 
appeal proceedings and should be involved in the proceedings to ensure orders made by the Commission are given practical 
effect. 

172 Mr Byers’ counsel also argued that Part X contemplated Ministerial involvement because: 
… 
a) Only the Minister may give a direction (to the Director General) under s 103(2) of the Prisons Act for a 

continuation of payment to a prison officer after the end of a maintenance period. 
b) A summons may be issued to the Director General or to the Minister in relation to a removal action pursuant to 

the table found at s 110B of the Prisons Act. 
c) …the Minister is required to accept and separately consider a recommendation for removal provided under 

s l0l(l)(b) of the Prisons Act. 
173 None of these considerations detract from the clear legislative intention expressed in Part X and described by the Commission 

in Frantzen at [14]-[15]: 
14 Under s 106(1), a prison officer may lodge an appeal to the Commission against the removal decision on the ground 

that the decision was harsh, oppressive, or unfair.  The ‘removal decision’ is, by s 99, the decision of the Chief 
Executive Officer to take removal action.  The notice of appeal is to be directed to the Chief Executive Officer under 
s 106(2).  Importantly, and arguably conclusively, under s 106(5), it is provided that the only parties to the appeal are 
the prison officer and the Chief Executive Officer.  Aside from the receival of, and acting on, a recommendation to 
remove a prison officer, the Minister plays no part in the removal process established under Division 3 of Part X of 
the Prisons Act.  The Chief Executive Officer takes all of the steps that may be taken under these provisions in his 
own capacity, and not as a representative or delegate of the Minister. 

15 Having regard to the preceding provisions of the Prisons Act, we conclude that the appropriate respondent for the 
purposes of appeals of the present kind is the ‘Chief Executive Officer’ as defined in s 3(1) of the Prisons Act, being 
the Chief Executive Officer of the Department of the Government principally assisting the Minister with the 
administration of the Prisons Act, that being the Department of Justice.  In this case, the office undertaking these 
responsibilities is the Director-General. Accordingly, the proper named respondent is the ‘Director-General, 
Department of Justice’. 

174 The failure to name the Director-General as a respondent to the appeal might have been determinative of Mr Byers’ appeal.  
Had Mr Byers failed to demonstrate his appeal grounds had any merit, it would have been open to the Commission to dismiss 
the appeal on the ground that it was not brought in accordance with the provisions of Part X.  However, because I consider 
Mr Byers’ appeal grounds have merit, the requirement that the Commission act according to equity, good conscience and the 
substantial merits of the case means that it is appropriate to order that the Director-General be substituted as the Respondent in 
this appeal, despite the absence of an application by either party to that effect. 

EMMANUEL C: 
175 Broadly I agree with the Chief Commissioner’s reasons for decision. 
176 For those reasons, I consider that either ground one or ground two of the grounds for removal is sufficient for the respondent to 

lose confidence in the appellant, and in all the circumstances I am not persuaded that the removal decision was harsh, 
oppressive or unfair.  Accordingly, it is not necessary for me to consider ground three of the grounds for removal. 
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Order 
HAVING heard Mr C Fordham of counsel on behalf of the appellant and Mr S Pack of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Prisons Act 1981, hereby orders – 

(1) THAT the name of the respondent be amended by deleting the name “Minister for Corrective Services” and 
inserting in lieu thereof the name “Director-General, Department of Justice”. 

(2) THAT the appeal be and is hereby dismissed. 
(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Western Australian Industrial Relations Commission. 
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Reasons for Decision 

THE COMMISSION: 

Brief background 

1 The appellant was engaged as a probationary prison officer on 25 September 2020.  After her initial training, the appellant was 
posted to the Hakea Prison.  On 20 May 2021, the appellant was discharged from her position as a probationary prison officer 
under reg 5(4) of the Prisons Regulations 1982.  At the time of her discharge, the appellant was within the nine-month 
probationary period as specified in reg 3(4) of the Regulations. 

2 The reason for the appellant’s discharge was because of an improper and unprofessional association with a prisoner.  The 
respondent contended that the appellant’s actions were contrary to s 51(b) of the Prisons Act 1981 (WA).  When she was 
discharged, the appellant was paid two weeks’ pay in lieu of notice.  On 17 June 2021, the appellant commenced an unfair 
dismissal application in the Commission.  Following a conciliation conference on 27 July 2021, the appellant discontinued that 
application. 
This appeal, under Part X of the Prisons Act, was commenced on 8 December 2021.  Prior to the respondent being required to 
comply with procedural requirements under regs 89D and 89E of the Industrial Relations Commission Regulations 2005, the 
respondent raised a preliminary issue of jurisdiction.  This was to the effect that the appeal is incompetent, as the appellant was 
not subject to removal action under Division 3 of Part X of the Prisons Act.  On 17 December 2021, the Commission ordered 
that this issue be determined as a preliminary matter and the hearing on the issue took place on 24 March 2022. 

Contentions of the parties 
3 The respondent, in contending that the appeal was beyond the jurisdiction of the Commission, submitted that the statutory 

scheme under s 106 of the Prisons Act, requires a prison officer to be removed because of ‘removal action’ as defined in ss 99 
and 101 of the Prisons Act.  It was submitted that a proper reading of the Prisons Act and the Regulations reveal there are 
several ways in which a prison officer’s engagement may be ended.  These include the loss of confidence provisions under 
Division 3 of Part X of the Prisons Act; disciplinary procedures under the Public Sector Management Act 1984 (WA); medical 
retirement under reg 5(2) of the Regulations; the discharge of a prison officer under reg 5(3) of the Regulations, where false or 
misleading information is provided in a prison officer’s application for engagement; and discharge under reg 5(4) of the 
Regulations, where a prison officer has been found to be unsuitable or their performance during their probationary period is 
unsatisfactory. 

4 The respondent contended that it was under the latter provision that the appellant’s discharge took effect, and no action was 
taken by the respondent through the loss of confidence process under s 101 of the Prisons Act to ground the present appeal.  
The respondent did not dispute the fact that a prison officer discharged under reg 5(4) of the Regulations may challenge such a 
decision by bringing an unfair dismissal claim before the Commission in its general jurisdiction: Western Australian Prison 
Officers’ Union of Workers v The Minister for Corrective Services [2013] WAIRC 00706; (2013) 93 WAIG 1439 (Sell’s 
case). 

5 The respondent submitted that the appeal could only be competent if it could be established that the terms of s 101 in Part X of 
the Prisons Act were a code, excluding other statutory remedies.  The respondent further submitted however that this could not 
be so, given the various alternative ways that a prison officer’s engagement may be ended.  As to procedural fairness, the 
respondent also did not dispute that in acting under reg 5(4) of the Regulations, the respondent was required to afford the 
appellant procedural fairness: Sell’s case at [56].  In the present case, the respondent argued that both in form and in substance, 
the appellant was discharged under reg 5(4) of the Regulations.  Accordingly, the respondent submitted the appeal should be 
dismissed.   

6 In the alternative, if that were not so, the respondent made further submissions that for the purposes of ss 103(1) and 106(3)(a) 
of the Prisons Act, an appeal against removal action must be brought before the expiry of the 28 day ‘maintenance period’, 
which commences the day after a prison officer is removed.  Given that date would, in this case, be 18 June 2021, this appeal 
has been brought well out of time.  The respondent contended that the time within which an appeal must be brought cannot be 
extended but even if so, no such application has been made on this occasion. 

7 On behalf of the appellant, several submissions were made.  No issue was taken with the respondent’s power to discharge a 
probationary prison officer under reg 5(4) of the Regulations.  What the appellant submitted however, was the power to do so 
is conditioned by the procedural steps set out in ss 101 to 103 of the Prisons Act, which apply procedural fairness obligations.  
Having taken an oath of engagement under the Prisons Act, the appellant submitted that the effect of this is to require all sworn 
prison officers who are subject to discharge, to only be discharged after following the procedures in ss 101 to 103 of the 
Prisons Act, despite the terms of the Regulations.  The appellant further submitted that there is no exclusion from the appeal 
provisions in s 106 for a probationary prison officer.  In particular, the appellant referred to s 106(6), to the effect that an 
appeal under that section is the only right of appeal, and this provision is conclusive.  Thus, according to the appellant, even if 
a probationary prison officer is discharged under reg 5(4) of the Regulations, as in this case, then the procedural fairness 
requirements set out in ss 101 to 103 of the Prisons Act must apply. 
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8 Furthermore, given the appellant’s view of the statutory scheme, in particular the terms of s 106(6), the appellant was unable to 
pursue an unfair dismissal claim before the Commission in its general jurisdiction.  Accordingly, for these reasons, the 
appellant contended that the appeal was competent and should proceed. 

Consideration 
9 Division 3 of Part X of the Prisons Act establishes a statutory regime for the removal of prison officers for loss of confidence, 

very similar to that set out in Part IIB of the Police Act 1892 (WA), applicable to police officers.  The nature of the two 
jurisdictions, their similarity, and the approach to the disposition of such appeals, was recently considered by the Commission 
in Frantzen v Director-General Department of Justice [2022] WAIRC 00050; (2022) 102 WAIG 139 and need not be 
repeated on this occasion. 

10 The principles relevant to the construction of statutes are well known.  In GHD Pty Ltd v WorkSafe [2021] WAIRC 00655; 
(2022) 102 WAIG 89 the Full Bench adverted to these principles at [53] to [54] as follows: 

53 The primary object of statutory construction is to construe the relevant provision so that it is consistent with the 
language and purpose of all the provisions of the statute.  The applicable principles are well-known, and were 
summarised in Australian Unity Property Ltd v City of Busselton [2018] WASCA 38 as follows (citations omitted): 

The first aspect is the imperative to give primacy to the language which the legislating body has chosen to use.  
As the plurality observed in Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue: 

This Court has stated on many occasions that the task of statutory construction must begin with a 
consideration of the text itself.  Historical considerations and extrinsic materials cannot be relied on to 
displace the clear meaning of the text.  The language which has actually been employed in the text of 
legislation is the surest guide to legislative intention.  The meaning of the text may require 
consideration of the context, which includes the general purpose and policy of a provision, in 
particular the mischief it is seeking to remedy. 

This focus on the statutory text may be seen as an aspect of the rule of law.  It recognises and preserves the role 
of the legislature, acting within constitutional constraints, in identifying the policy which legislation is to pursue 
by requiring that effect be given to the chosen text.  This point was noted by Gibbs CJ in Cooper Brookes 
(Wollongong) Pty Ltd v Federal Commissioner of Taxation: 

The danger that lies in departing from the ordinary meaning of unambiguous provisions is that “it may 
degrade into mere judicial criticism of the propriety of the acts of the Legislature”...  it may lead 
judges to put their own ideas of justice or social policy in place of the words of the statute. 

Additionally, focus on the statutory text facilitates the comprehension of the meaning of legislation by persons 
whose conduct it regulates.  As French CJ observed in Alcan: 

The starting point in consideration of the first question is the ordinary and grammatical sense of the 
statutory words to be interpreted having regard to their context and the legislative purpose.  That 
proposition accords with the approach to construction characterised by Gaudron J in Corporate Affairs 
Commission (NSW) v Yuill [(1991) [1991] HCA 28; 172 CLR 319 at [340] as:  ''dictated by 
elementary considerations of fairness, for, after all, those who are subject to the law's commands are 
entitled to conduct themselves on the basis that those commands have meaning and effect according to 
ordinary grammar and usage.” In so saying, it must be accepted that context and legislative purpose 
will cast light upon the sense in which the words of the statute are to be read.  Context is here used in 
a wide sense referable, inter alia, to the existing state of the law and the mischief which the statute was 
intended to remedy. 

54 Regard must also be given to the purpose and object of the text, to ascertain the intention of the legislature in making 
the law in question: Work Health Authority v Outback Ballooning Pty Ltd [2019] HCA 2; (2019) 266 CLR 428; See 
too: Programmed Industrial Maintenance v The Construction Industry Long Service Leave Payments Board 
[2021] WASCA 208. 

11 In this case, it is not contentious that the appellant’s engagement as a prison officer was ended by the operation of reg 5(4) of 
the Regulations, which is in the following terms: 

5. Discharge of prison officers  
… 

(4) Where the chief executive officer is of the opinion during or at the end of the period of probation of a prison 
officer that the prison officer is unsatisfactory in the performance of his duties or unsuitable to be a prison 
officer, the chief executive officer may discharge that prison officer. 

12 Regulation 5 deals with several circumstances in which a prison officer may be discharged from service.  This includes for 
medical reasons in reg 5(2); for providing false, incomplete, or misleading information in an application for engagement as a 
prison officer in reg 5(3); and for reasons of unsuitability or unsatisfactory performance as a prison officer, during or at the end 
of a period of probation in reg 5(4). 

13 As correctly accepted by the respondent, the fact that a probationary prison officer is removed under reg 5(4), does not mean 
they may be denied procedural fairness: Sell’s case per Kenner C (as he then was) at [56].  The respondent also correctly 
accepted that a discharged prison officer has the right to bring a claim for unfair dismissal in the Commission’s general 
jurisdiction, which initially occurred in this case: Sell’s case per Kenner C at [50].  They are not without a remedy, as 
suggested by the appellant.  We do not accept the appellant’s contention that s 106(6) of the Prisons Act has the effect that she 
contends.  This provision, which, as noted above, provides that ‘the prison officer does not have any right of appeal against the 
removal decision other than under this section’, is, by its terms, confined to a ‘removal decision’, as defined in s 99.  For the 
reasons which we develop below, the appellant was not subject to such a decision in the present circumstances.   
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14 The nature of an unfair dismissal claim in the Commission’s general jurisdiction, is not an ‘appeal’ as in s 106 of the Prisons 
Act.  Section 106 prescribes a limited proceeding, more in the nature of a review of the respondent’s removal decision.  It is not 
a de novo hearing.  The Commission’s unfair dismissal jurisdiction is quite different.  It is not based on whether the respondent 
has lost confidence in a prison officer, rather, whether as a matter of fact and law, the dismissal of an employee, for whatever 
reason, is harsh, oppressive, or unfair.  

15 There can be no argument with the appellant’s contention that a probationary prison officer, once sworn in under s 13(2) of the 
Prisons Act, is a prison officer for the purposes of the Prisons Act and Regulations.  It is also correct to say that there is nothing 
in Division 3 of Part X that excludes a probationary prison officer from the disciplinary and removal provisions there set out. 
However, that is not the issue to be determined in this case.  The appellant can only succeed on her argument for present 
purposes, if she can persuade the Commission that the provisions dealing with the removal of a prison officer under Division 3 
Part X of the Prisons Act, is the only way in which a prison officer may be removed or discharged from service.  For the 
following reasons, this is not so, firstly, given the various other statutory ways that a prison officer’s engagement may end, and 
secondly, from the text of Division 3 of Part X itself.  

16 The first indication to the contrary is s 100(1) of the Prisons Act, setting out the application of the removal provisions 
themselves.  This provides as follows: 

100. Application of Subdivision
(1) This Subdivision applies if —

(a) the chief executive officer does not have confidence in a prison officer’s suitability to continue as 
a prison officer; and

(b) the chief executive officer —
(i)                  decides not to take, or continue to take, disciplinary proceedings under the Public
                Sector Management Act 1994 Part 5 against a prison officer; and 
(ii) decides instead to take removal action in relation to the prison officer;

… 
17 By the terms of Part 5 of the Public Sector Management Act 1994 (WA), disciplinary action may be taken against a prison 

officer, including a probationary prison officer.  This is because prison officers are prescribed for the purposes of s 76(1)(b) of 
the PSM Act, as is made clear in s 98 of the Prisons Act.  In Part 5 of the PSM Act, by Division 3 – Disciplinary matters, s 80A 
defines ‘disciplinary action’ to include several things, including the dismissal of an employee.  There can be no doubt that an 
employee, including a prison officer who may be subject to disciplinary action under Part 5 of the PSM Act, has the right to 
procedural fairness and has a further right to challenge a disciplinary action decision, by an application to the Commission 
under s 78 of the PSM Act. 

18 When these provisions of the PSM Act are read together with the other means by which a prison officer may be discharged 
from service under the provisions of the Regulations referred to above, and under the terms of Division 3 of Part X of the 
Prisons Act, it makes the proposition that the terms of the latter are not to be regarded as a code, in the sense that they exclude 
all other statutes, compelling (see generally D Pearce Statutory Interpretation in Australia 9th Edition at p 87). 

19 Furthermore, at a narrower level, within the terms of Division 3 Part X itself, there are other significant hurdles to the 
appellant’s arguments.  First, by s 99 of the Prisons Act, there are a series of defined terms.  Most important for present 
purposes are the definitions of ‘removal action’, being that set out in s 101; and ‘removal decision’, meaning the decision of 
the Chief Executive Officer to take removal action.  Section 101 sets out that if the Chief Executive Officer ‘does not have 
confidence in a prison officer …’, the Chief Executive Officer may take a number of steps there set out, collectively referred to 
as ‘removal action’.  These steps include an investigation and requesting information from a prison officer.  Thereafter, the 
Chief Executive Officer may then issue a written notice, setting out the grounds on which he has lost confidence in a prison 
officer.  The prison officer is given an opportunity to respond.  The Chief Executive Officer must then decide to take or not 
take removal action, under s 104.  Such removal action may be withdrawn or revoked. 

20 The right of appeal by a prison officer against his or her removal is conferred by s 106 of the Prisons Act.  Section 106 is in the 
following terms: 

106. Appeal right
(1) If a prison officer is removed as a result of removal action, the prison officer may appeal to the WAIRC against

the removal decision on the ground that it was harsh, oppressive or unfair.
(2) The prison officer may institute the appeal by a notice to the chief executive officer stating —

(a) the reasons for the removal decision being harsh, oppressive or unfair; and
(b) the nature of the relief sought.

(3) The appeal cannot be instituted —
(a) after the maintenance period; or
(b) if the prison officer has resigned under section 105(1).

(4) For the purposes of proceedings relating to the appeal, the WAIRC is to be constituted by not less than
3 industrial Commissioners, at least one of whom must be —
(a) the Chief Commissioner; or
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(b)  the Senior Commissioner within the meaning of that term in the Industrial Relations Act 1979. 
(5) The only parties to the appeal are the prison officer and the chief executive officer. 
(6) The prison officer does not have any right of appeal against the removal decision other than under this section. 

21 It is clear from s 106(1), that an appeal commenced by a prison officer is from the relevant ‘removal decision’, as defined.  
Moreover, such a decision can only arise from ‘removal action’, being the action set out in s 101, taken by the Chief Executive 
Officer.  Further, by s 106(2)(a), in the notice to the Chief Executive Officer instituting the appeal, the prison officer is 
required to state the reasons why the relevant ‘removal decision’ of the Chief Executive Officer (as referred to in s 99) is harsh, 
oppressive, or unfair.  Because of these provisions, it is a jurisdictional gateway, through which an appellant must pass, for 
there to be both a relevant ‘removal decision’ and ‘removal action’, as a prerequisite to the commencement of an appeal under 
s 106, and to confer jurisdiction on the Commission to hear and determine it. 

22 No such removal decision or removal action has occurred in this case.  Accordingly, the appeal has not been invoked by the 
appellant in accordance with the statutory scheme set out in Division 3 of Part X and the Commission has no jurisdiction to 
hear and determine the appeal. 

23 In the alternative, the parties made submissions to the effect that if the appeal was within the Commission’s jurisdiction, 
whether it was brought within time having regard to ss 103 and 106(3)(a) of the Prisons Act.  These provisions deal with the 
payment of a ‘maintenance payment’ for a period of 28 days after the day on which a prison officer is removed, which is 
referred to as the ‘maintenance period’.  Section 106(3)(a) provides that an appeal cannot be instituted ‘after the maintenance 
period’.  Whilst this issue has not yet arisen for consideration under the appeal provisions of the Prisons Act, given that it is not 
strictly necessary to decide the matter on this occasion, we consider it is best left to another day. 

24 Accordingly, for the foregoing reasons, the appeal must be dismissed for want of jurisdiction. 
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Order 
HAVING heard Mr M Humphreys of counsel on behalf of the appellant and Mr S Pack of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Prisons Act 1981, hereby orders – 

THAT the appeal be and is hereby dismissed. 
(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] For and On behalf of the Western Australian Industrial Relations Commission. 
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Order 
HAVING heard from Ms C Addink on her own behalf and Mr M Nazareth on behalf of the respondent, the Commission, pursuant 
to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders: 

THAT this application be discontinued by consent of the parties. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
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Order 
WHEREAS this is an application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (WA);  
AND WHEREAS the applicant wrote to the Commission on 17 March 2022 and said ‘our client is now pursuing her claim in the 
Fair Work Commission and seeks to discontinue the application filed in the WAIRC’;  
AND WHEREAS the Commission requested the applicant file a Form 1A – Discontinuance to discontinue the application; 
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AND WHEREAS a Form 1A – Discontinuance has not been filed in the Commission; 
AND WHEREAS on 3 May 2022 the Commission informed the parties that it would accept the 17 March 2022 email as advice in 
writing that the applicant seeks to discontinue this application;  
AND WHEREAS the Commission sought the respondent’s views and the respondent advised that it consents to the matter being 
discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
orders –  

THAT this application be, and by this order is, discontinued by leave. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 Mr Daniel Wegener claims his former employer, The Trustee for Cottesloe Hotel Trust & the Trustee for Richmond Equity 

Fund (trading as the Cottesloe Beach Hotel) denied him payment of $9,427.96 in salary being a benefit of his contract of 
employment.  Mr Wegener asserts that the Cottesloe Beach Hotel (CBH) unilaterally reduced his salary by 20% for the period 
6 May 2020 to 12 October 2020.  Mr Wegener contends he did not agree to the reduction in salary and the reduction was not 
permitted under the terms of his employment contract.  

2 CBH oppose Mr Wegener’s claim and say he was lawfully stood down under the terms of his employment contract and the 
Fair Work Act 2009 (Cth) (FW Act).  CBH also contend that Mr Wegener agreed to a reduction in his salary. 

3 Mr Wegener seeks an order for the payment of $9,427.96 being the remuneration under his contract of employment which was 
denied him by CBH. 

Background 
4 Mr Wegener gave evidence on his own behalf and Mr Garry Gosatti gave evidence on behalf of the CBH. 
5 Mr Wegener commenced employment with CBH in August 2019 as a General Manager. 
6 As a result of measures enacted by the State Government to limit the spread of COVID-19, the CBH closed its operations on 

23 March 2020.  That morning Mr Wegener received a notice from CBH stating that from midday he would be stood down in 
accordance with s 524 of the FW Act and the terms of his contract of employment. 

7 Despite this notice Mr Wegener continued to work and undertook a range of tasks including management of staff during the 
remainder of March and throughout April.  During this period, Mr Wegener was paid at full pay rates.  

8 On 27 April 2020, Mr Garry Gosatti telephoned Mr Wegener and informed him that his hours would be reduced, and his salary 
would be reduced by 20%. 

9 On 29 April 2020 Mr Gosatti emailed Mr Wegener informing him that: 

• His salary would be reduced by 20% to $88,000 per year during the JobKeeper period. 

• His working days would be 3 days per week or approximately 22 hours per week during the initial phase.  The 
hours would be assessed when the easing of business restrictions was clearer or when the opportunity arose; 

• He was tasked with overseeing the rollout and completion of agreed tasks utilising core staff who are part of the 
JobKeeper programme; 

• He was responsible for the allocation of tasks to staff best suited and reporting back weekly on the progress and 
completion including rotating staff on rosters; and 

• Activities at the venue be concentrated into particular workdays and it was suggested these be Tuesday, Wednesday 
and Thursday. 

10 From 6 May 2020 to 12 October 2020 Mr Wegener’s salary payment was reduced by 20%. 
11 The hotel remained closed until 13 June 2020 and gradually returned to full operations by October 2020. 
12 On 30 June 2020 Mr Gosatti emailed two employees concerned with payroll operations notifying that Mr Wegener was now 

full time at 80% salary. 
13 On 6 October 2020, Mr Wegener notified that he resigned from his employment effective on 2 November 2020. 
14 From 13 October 2020 Mr Wegener’s salary was fully restored for the remainder of the time he was employed with CBH. 
15 In this matter it is not contested that the contract of employment provided for a salary of $110,000: 

9. SALARY 
The Employee will receive a salary of $110,000.00 per annum payable on a weekly basis into the Employee's bank 
account nominated in writing by the Employee. No part of this salary is subject to any additional monies including 
penalties, shift allowances and the like. 
Annual salary reviews do not automatically result in an increase to the Employee's salary. 
The Employee acknowledges and agrees that in the event the Employee becomes entitled to any amounts pursuant 
to any Award or Statutory Entitlements the Company may apply and offset all or part of the base salary in full or 
part satisfaction of those amounts. 

16 It is also not contested that Clause 18 of the contract of employment authorised the employer to stand down Mr Wegener in the 
circumstances set out in the clause: 

18. STAND DOWN 
Any strike or other industrial action or through a breakdown in machinery or any stoppage of work for which the 
Employee cannot be usefully employed and for which the Company cannot reasonably be held responsible may 
result in the Employee not being paid for that period of time. However, the Company will exercise its discretion in 
such a case and it is more likely that a period of time unpaid will only occur if the situation continues for one week 
(seven days) or more. The Employee may also be required to take available annual leave during such a period. 

17 CBH contends that the stand down provisions of s 524 of the FW Act and the stand down provisions in the employment 
contract provided the authority to reduce Mr Wegener’s salary.  CBH also submit that the authority to reduce Mr Wegener’s 
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salary was consistent with the JobKeeper scheme.  In the alternate CBH contend that Mr Wegener agreed to vary his contract 
to reduce his salary. 

18 Mr Wegener claims that the terms of his contract do not provide the necessary authority for the reduction of his salary and that 
he did not agree to the variation of his contract to affect the reduction in his salary.  Mr Wegener asserts that neither s 524 nor 
the JobKeeper Enabling Stand Down Directions authorised the reduction in his salary. 

Questions to be Determined 
19 The first question to be determined is did the contract of employment between Mr Wegener and CBH provide CBH the 

authority to reduce Mr Wegener’s salary. 
20 If the answer to this question is no, the second question to be determined is did s 524 of the FW Act provide CBH the authority 

to reduce Mr Wegener’s salary despite the terms of the contract of employment. 
21 If the answer to this question is no, the third question to be determined is did the JobKeeper Enabling Directions permit CBH 

to reduce Mr Wegener’s salary despite the terms of the contract of employment. 
22 If the answer to that question is no, then the fourth question to determine is whether Mr Wegener agreed to vary the contract of 

employment to reduce his salary. 
Denied Contractual Benefits – General Principles 
23 In Hotcopper Australia Ltd v David Saab [2001] WAIRC 03827; (2001) 81 WAIG 2704 Sharkey P set out the principles to be 

applied in matters concerning claims that a benefit under a contract has been denied [34]: 
The limitations (and/or conditions precedent to the exercise of jurisdiction and/or power) include the following — 
(a) The claim must relate to an “industrial matter”, as defined in s.7 of the Act. 
(b) The claim must be made by an “employee”, as defined in s.7 of the Act. 
(c) The benefit claimed must be a contractual benefit, i.e. the claimant must be entitled to the claim under his/her 

contract of service. 
(d) The subject contract must be a contract of service. 
(e) The benefit must not arise under an award or order of the Commission. 
(f) The benefit must have been denied by the employer. 
The Commission’s task in such matters is to discover and enforce the relevant contract of employment. 

24 I find that the benefits claimed relate to an industrial matter as defined by s 7 of the Industrial Relations Act 1979 (WA) (IR 
Act) and they arise under the applicant’s employment contract.  I find that Mr Wegener was an employee, and his claim relates 
to industrial matters. 

25 I find that the contract of employment provided for an entitlement to a salary of $110,000 which is a benefit.  A reduction in 
salary is a denial of a benefit unless such a reduction is permitted or authorised by the terms of the contract, permitted, or 
authorised by a law that applies to the contract of employment or permitted or authorised by a lawful variation to the terms of 
the contract. 

Stand Down Under the Terms of the Contract of Employment 
26 CBH submit that Mr Wegener was employed under a written contract of employment.  Clause 18 of the contract provides the 

authority for Mr Wegener to be stood down in the circumstances experienced at that time.  That is, CBH was not able to 
operate and conduct its usual business activities because of a directive of the State Government to cease their activities.  It is 
contended by CBH that clause 18 provides the necessary authority to reduce Mr Wegener’s salary. 

27 Mr Wegener denies that he was stood down because he continued to undertake tasks as directed.  Mr Wegener says that he was 
informed of an intention to stand him down, however this was not affected.  Mr Wegener submits that in circumstances where 
he continued to work, his employer did not have the necessary authority to withhold all or a proportion of his salary.  
Mr Wegener contends that the contract term concerning stand downs, clause 18, does not provide authority to reduce salary.  
That is, the clause correctly understood, provides that in circumstances where an employee is not required to undertake any 
work and does not undertake any work, the employee is not to be paid at all. 

28 Mr Wegener contends that in the circumstances that existed CBH did not have the authority to stand him down and could not 
withhold his salary.  Further, that if he was stood down in accordance with clause 18 of his contract, this did not authorise 
CBH to reduce his salary.  

Principles of the Interpretation of the Contract and the Stand Down Term 
29 In this matter I need to construe the term of the contract concerning the parties’ agreement that CBH can stand down 

Mr Wegener in the circumstances set out in the relevant term of the contract, clause 18.  The central issue is whether the 
circumstances were met and the action was in accordance with the relevant clause.  

30 The interpretation of a contract is to be approached objectively in accordance with the ordinary and natural meaning of the 
words used in it, in the view of a reasonable person in the position of the parties.  The Court of Appeal (WA) sets out the 
principles in Black Box Control Pty Ltd v Terravision Pty Ltd [2016] WASCA 219 [42]:  

(1) The process of construction is objective.  The meaning of the terms of an instrument is to be determined by what a 
reasonable person would have understood the terms to mean. 

(2) The construction of a contract involves determination of the meaning of the words of the contract by reference to 
its text, context and purpose. 
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31 The Full Court of the Federal Court considered the text ‘usefully employed’ in Re Carpenters and Joiners Award (1971) 17 
FLR 330, 334: 

It cannot be said that an employee cannot be usefully employed on a particular day if there is a day’s work available for 
him which, if performed on that day, will, having regard to the probable course of the employer’s business, contribute 
beneficially to the reasonable and efficient conduct thereof. 

32 Clause 18 of Mr Wegener’s employment contract authorises CBH to stand down Mr Wegener in circumstances that he could 
not be usefully employed because of a stoppage of work. 

33 The words of the clause given their ordinary meaning clearly enable CBH to not pay Mr Wegener when he is stood down 
because he cannot be usefully employed.  The clause states that an employee may not be paid for that period, being the period 
of time for which the employee cannot be usefully employed. 

34 It is not contested that Mr Wegener continued to undertake tasks as directed.  The evidence is that, despite the notice to stand 
down, given on 23 March 2020, CBH required Mr Wegener to continue to work by attending to tasks involving the hotel and 
undertake tasks concerning the management of the hotel staff. 

35 That is, evidently CBH was able to obtain some benefit or value from the work that Mr Wegener performed and like the 
Re Carpenters and Joiners case which considered the same language as that used in Mr Wegener’s contract of employment, it 
cannot be said that he was not usefully employed.  I find Mr Wegener was not stood down in accordance with his contract of 
employment by the notice given on 23 March 2020. 

36 The CBH assert that in May 2020 the number of hours worked by Mr Wegener was reduced from 38 hours to 22 hours and the 
reduction in pay reflects the reduced hours. 

37 In Landsheer v Morris Corporation (WA) Pty Ltd [2014] WAIRC 00034, the Full Bench found that where a salary is 
expressed as an annual rate calculated as pay for each week there was no scope to imply a term on grounds of fact of a right to 
‘reasonable remuneration for each hour of work’ [48].  In Landsheer, the employee was required to increase the hours worked 
each shift from 10 hours to 12 hours per day.  The Full Bench confirmed the first instance decision, that the employee’s 
contract did not provide for an increase of two hours pay per shift because the rate of pay in the contract was expressed as an 
all up annual rate.  The Industrial Appeal Court confirmed the determination of the Full Bench in Landsheer v Morris 
Corporation (WA) Pty Ltd [2014] WASCA 186. 

38 In Landsheer, the issue concerned an increase in hours and whether the terms of the contract provided for a commensurate 
increase in remuneration.  In this matter the number of hours was reduced, however the principle that where the contract 
provides for an annual rate regardless of the hours worked a variation in hours does not result in a change in remuneration 
applies. 

39 Under the terms of Mr Wegener’s contract, the salary is expressed as an annual rate, setting out that the employee is required 
to work at least 38 hours and on weekends or public holidays.  The terms do not contain a reference to an hourly rate.  I find 
that Mr Wegener’s contract provided for an all up annual rate of $110,000. 

40 Therefore, consistent with Landsheer a reduction in hours does not result in a reduction in the salary entitlement under the 
contract.  I find the terms of the contract did not authorise CBH to reduce Mr Wegener’s pay in the circumstances of a 
reduction in hours of work. 

Stand Down Under s 524 of the Fair Work Act 2009 (Cth) 
41 The respondent additionally contends that Mr Wegener was lawfully stood down in accordance with s 524 of the FW Act. 
42 Mr Wegener asserts that he was not stood down under s 524.  Mr Wegener says despite being given written notice on 23 

March 2020 that he was to be stood down under s 524 from midday on the same day, the stand down was not affected, and he 
continued to work and continued to receive full pay until 5 May 2020. 

The Principles of Stand Downs under s 524 of the Fair Work Act 2009 (Cth) 
43 Section 524 of the FW Act provides the authority for an employer to stand down employees in certain circumstances: 

524 Employer may stand down employees in certain circumstances 
(1) An employer may, under this subsection, stand down an employee during a period in which the employee cannot 

usefully be employed because of one of the following circumstances: 
 (a) industrial action (other than industrial action organised or engaged in by the employer); 
 (b) a breakdown of machinery or equipment, if the employer cannot reasonably be held responsible for the 

breakdown; 
 (c) a stoppage of work for any cause for which the employer cannot reasonably be held responsible. 
(2) However, an employer may not stand down an employee under subsection (1) during a period in which the 

employee cannot usefully be employed because of a circumstance referred to in that subsection if: 
 (a) an enterprise agreement, or a contract of employment, applies to the employer and the employee; and 
 (b) the agreement or contract provides for the employer to stand down the employee during that period if the 

employee cannot usefully be employed during that period because of that circumstance. 
 Note 1 If an employer may not stand down an employee under subsection (1), the employer may be able to 

stand down the employee in accordance with the enterprise agreement or the contract of employment. 
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 Note 2 An enterprise agreement or a contract of employment may also include terms that impose additional 
requirements that an employer must meet before standing down an employee (for example 
requirements relating to consultation or notice). 

(3) If an employer stands down an employee during a period under subsection (1), the employer is not required to 
make payments to the employee for that period. 

Was the Stand Down Permitted by s 524 of the Fair Work Act? 
44 Importantly s 524(2) of the FW Act modifies the power under subsection (1).  That is, where a contract of employment applies 

to the employer and employee and the contract provides for the employer to stand down the employee, the employer cannot 
rely on s 524 to stand the employee down.  The terms of the contract are the source of the entitlements to stand down. The 
respondent cannot rely on s 524 of the FW Act because the contract of employment provides for stand down. 

45 Section 524(2)(b) stipulates that where an employment contract provides for an employer to stand down an employee because 
the employee cannot usefully be employed, then the power to stand down under s 524(1)(c) cannot be relied upon.  The terms 
of the contract of employment are the source of the employer’s authority to stand down. 

46 I find that CBH cannot rely on s 524 to permit it to stand down Mr Wegener because Mr Wegener’s contract of employment 
provides for a stand down in similar circumstances to that set out in s 524 and therefore, s 524(2)(b) provides that the term of 
the employment contract is the source of authority that permits stand downs. 

 Stand Down Under JobKeeper Enabling Directions 
47 CBH contend that Mr Wegener was stood down for two days per week from 29 April 2020 and refer to the arrangements under 

the Commonwealth Government’s JobKeeper Scheme to authorise a reduction in salary by 20%. 
48 On 29 April 2020 Mr Gosatti emailed Mr Wegener stating that during the JobKeeper period, his salary would be reduced by 

20% to $88,000.  Mr Wegener would be required to work three days per week for approximately 22 hours (57% of the full-
time hours) and was tasked with duties to oversee the rollout and completion of agreed tasks utilising the core staff who are 
part of the JobKeeper programme.  Subsequently as restrictions on peoples’ movements were reduced, Mr Wegener would be 
tasked with planning the work for re-opening and those tasks were outlined in an email from Mr Wegener to Mr Gosatti.  CBH 
assert that some staff were not required to work at all, and others were engaged on reduced hours and duties.  In its 
submissions, CBH refers to the stand down of staff being a direction to staff under JobKeeper arrangements.  Given this, the 
question of whether the JobKeeper arrangements provided the necessary authority for CBH to reduce Mr Wegener’s salary 
ought to be considered. 

49 The now repealed section 789GDC of the FW Act provided the authority for an employer who qualifies for the JobKeeper 
scheme to give a direction, a JobKeeper Enabling Stand Down Direction, to an employee to not work on a day or days on 
which the employee would usually work or work for a lesser period than the period which the employee would ordinarily work 
on a particular day or days or work a reduced number of hours compared with the employee’s ordinary hours of work. 

50 The JobKeeper Enabling Stand Down Direction included a wage condition and stand down directions enabling an employer to 
reduce the hours of work provided the hourly rate is not reduced.  Where the terms of the contract or instrument provides for 
an annual salary, the now repealed, ss 789GDB and 789GDB(4) provided for a formula to be applied to determine an hourly 
rate of pay for employees to which  a modern award or enterprise agreement applied. 

51 To be authorised, and therefore valid, under the FW Act, the JobKeeper Enabling Stand Down Direction for a period must 
meet all of the following specific requirements: 

• Be a direction issued after the commencement of Part 6-4C. 

• Be a direction for either a partial stand down on reduced days or hours, or a full stand down to work no hours. 

• The Employer is qualified for the jobkeeper payment scheme when the direction is given. 

• The Employee cannot be usefully employed for their normal days or hours during the JobKeeper enabling stand 
down period because of changes to the Employer's business attributable to the 2019 novel coronavirus disease 
pandemic or government initiatives to slow its transmission. 

• Be a direction implemented safely both generally, and specifically having regard to the nature and spread of 
COVID-19. 

• The Employer must be entitled to one or more JobKeeper payments for the employee for all or part of the 
JobKeeper enabling stand down period, or for periods that, when considered together, form all or part of the 
JobKeeper enabling stand down period. 

52 These requirements apply in addition to, and interact with, the common requirements for all JobKeeper enabling directions. 
53 Section 789GL(1) required that a direction will have no effect unless the employer has information before the employer that 

lead the employer to reasonably believe that the direction is necessary to continue the employment of one or more employees 
of the employer.   

54 The now repealed s 789GM created notification and consultation obligations on employers prior to the issuance of a direction: 

• The employer must give written notice of their intention to give a direction. 

• The notice must be given at least three days before the direction is given, or where the employee genuinely agrees 
to a lesser. 
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• Before the direction is given, as distinct from the notice of intention to give the direction, the employer must consult 
the employee or their representative about the direction. 

• A written record of the consultation must be kept. 
55 Consultation does not confer a right of veto; however, the consultation should be genuine and should not be limited to 

perfunctory advice on what is to happen.  Construction, Forestry, Mining and Energy Union (CFMEU) v BHP Coal Pty Ltd 
(2016) 262 IR 176; [2016] FCA 1009 at [23] [59] [60]; Communications, Electrical, Electronic, Energy, Information, 
Postal, Plumbing and Allied Services Union of Australia v Vodafone Network Pty Ltd [2001] AIRC 1189. 

56 The requirements are specific about the consultation which must take place.  There is no evidence that CBH gave Mr Wegener 
written notice of its intention to give a direction pursuant to s 789GM and there is no evidence that consultation in the manner 
required as established in BHP Coal and Vodafone took place.  CBH did not provide any written record of the consultation as 
required.  Mr Wegener gave evidence that he was informed that a decision had been made to reduce his salary and that he was 
not consulted before the decision was taken.  Mr Wegener’s evidence is that he did not accept the reduction in salary and raised 
issue with the decision several times.  Mr Wegener says that his protests were not considered.  There is no evidence before the 
Commission of the matters that lead CBH to believe that the direction was necessary nor that makes explicit the existence of 
the requisite state of mind of CBH. 

57 Subsection 789GDB(4) of the FW Act provided for a mechanism for working out the hourly rate of pay for employees to 
whom a “workplace instrument” such as a modern award or enterprise agreement applies. 

58 The contract of employment refers to the Hospitality Industry (General) Award 2010, however CBH submitted in its response 
that Mr Wegener was effectively award free.  The Hospitality Industry (General Award) 2010 excludes an employee who is 
employed to undertake the duties of senior management or is responsible for a significant area of the operations of one or more 
hotels.  Indicative position titles for such an employee include: 

• company secretary; 

• chief accountant; 

• personnel or human resources manager; 

• financial controller; 

• industrial relations manager; 

• venue manager; 

• general/hotel manager; 

• executive assistant manager; 

• regional manager; or 

• a manager to whom any of those positions report or are responsible. 
59 Mr Wegener’s position title was General Manager and I find that the Hospitality Industry (General Award) 2010 did not apply 

and, therefore, a workplace instrument did not apply.  Consequently s 789GDB(4) did not apply. 
60  I find that CBH has not provided evidence of its state of mind and any record of consultation with Mr Wegener.  CBH did not 

comply with the requirements of s 789GM and cannot rely on these provisions to authorise their actions and set aside the terms 
of the employment contract.  I find that CBH can neither rely on the terms of the employment contract nor the JobKeeper 
Enabling Directions to establish an hourly rate of pay.  Therefore, a reduction of hours worked does not lawfully affect a 
reduction in pay. 

Was There a Variation of The Contract to Reduce Rate of Pay? 
61 CBH asserts that Mr Wegener agreed to reduce his salary and contend that Mr Wegener indicated his agreement by an email 

on 5 May 2020. 
62 Mr Wegener denies that he agreed to reduce his salary and that the email relied upon by CBH correctly understood in context 

does not evince his agreement. 
63 The key issue to be determined is whether Mr Wegener and CBH agreed to vary the terms of their contract to reduce 

Mr Wegener’s salary. 
Principles of Variation of Contract 
64 A variation of contract occurs when the original contract remains in force and only some of its terms are varied.  Variation 

must be the subject of agreement between the parties and does not significantly alter the substance of the agreement or go to 
the ‘root of the contract’.  A variation of contractual rights and obligations is however a contract and therefore, the variation 
must meet the requirements of a binding contract, including the presence of consideration. 

65 In Ainsworth v Albrecht (2016) 261 CLR 167 French CJ, Bell, Keane, Nettle and Gordon JJ, observed: ‘… parties to a 
contract cannot, generally speaking, be obliged to give up contractual rights without their consent …’. 

66 In Benge v Bluescope Steel (AIS) Pty Ltd (No 2) [2020] FCCA 515 the Federal Circuit Court of Australia (FCCA) sets out the 
principles applying to variation of contracts: 

[63] It is clear law that a contract may be varied either expressly or by implication.  As Ellicott J stated in 
Commonwealth of Australia v Crothall Hospital Services(Aust) Ltd (1981) 36 ALR 567 at 576 - 577: 
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It is open to the parties to a written contract to vary it. This may be done in writing or, except where 
the contract is required by law to be evidenced in writing, by oral agreement. The agreement to vary may 
be express or implied from conduct: 

[64] Likewise, in Moratic Pty Ltd v Gordon [2007] NSWSC 5 Brereton J said: 
[21] The terms of a contract may be varied by implied agreement arising from a course of dealing between the 

parties, and a party that seeks to rely on a term incorporated as a result of a course of dealing need not 
show that the other had actual knowledge of the term [Henry Kendall & Sons v William Lillico & Sons 
Ltd [1969] 2 AC 31 at 90, 104-105 and 130; Proprietors Strata Plan 30102 v Energy Australia 
(NSWCA, 29 September 1997, BC9704799, p 5], because the issue depends not on the actual subjective 
intentions of each party, but on what each was reasonably entitled to conclude from the attitude of the 
other [McCutcheon v David MacBrayne Ltd [1964] 1 WLR 125 (Lord Reid); Chattis Nominees Pty Ltd v 
Norman Ross Homeworks Pty Ltd (1992) 28 NSWLR 338 at 343-4 (Cohen J); Pondicil Pty Ltd v 
Tropical Reef Shipyard Pty Ltd (FedCA, Cooper J, 1994, BC9406064; Hardwick Game Farm v Suffolk 
Agricultural Poultry Producers Assn [1967] 1 WLR 287 (Lord Diplock)] … Moreover, contractual 
variation requires a mutual intention to vary the existing contractual terms, and consideration. 

67 The FCCA considered the authorities concerning the removal or reduction of elements of remuneration in employment 
contracts and cited the decision of Lord Oliver in Rigby v Ferodo Ltd [1987] IRLR 516; [1988] ICR 29: 

That the unilateral imposition by an employer of a reduction in the agreed remuneration of an employee constitutes a 
fundamental and repudiatory breach of the contract of employment, which, if accepted by the employee, would terminate 
the contract forthwith. 

The FCCA found that the applicants did not accept the repudiation and continued to work under their employment contracts 
entitling them to the remuneration payable under the terms of their contract.   

68 In Benge the FCCA citing the English Court of Appeal in Cantor Fitzgerald International v Callaghan [1999] 2 All ER 411 
found that remuneration provided for in employment contracts is a fundamental term and a reduction in remuneration 
constituted a breach or repudiation of the contract.  The FCCA found that the employees did not affirm or consent to any 
contract of employment that varied the terms and their continued employment entitled them to the entitlement that was 
purported to have been removed by the employer.  That is, a reduction in remuneration requires affirmation and something 
more than in law than acquiescence. 

Was There Mutual Agreement to Vary the Contract? 
69 CBH contends that Mr Wegener agreed to the reduction in his salary and say this is supported by an email chain which 

includes Mr Wegener stating ‘It would be great to start new $88k salary from this week if possible.  Thanks, Dan’. 
70 Mr Wegener gave evidence that he did not agree to reduce his salary and the email relied upon by CBH ought to be understood 

in context.  Mr Wegener’s evidence is that the email dated 5 May 2020 was not indicating his agreement to the reduction but is 
his request to delay the forced reduction in salary by one week.  That is, given CBH had decided to reduce his salary he was 
requesting that the implementation be delayed.  Mr Wegener submits this email ought not to be taken as his agreement to vary 
his salary.  Mr Wegener’s evidence is that he raised the reduction of his salary several times with Mr Gosatti and that he did 
not agree nor accept the reduction. 

71 The contract of employment included a term to facilitate the amendment of variation of the contract.  Clause 22 Employment 
Agreement Variation requires that ‘Any amendment or variation to this Agreement is not effective unless it is in writing and 
signed by both parties’.  CBH invite the conclusion that the email from Mr Wegener is in accordance with this clause. 

72 Where the variation is said to be inferred from the conduct of the parties, the question is whether that conduct viewed in the 
light of surrounding circumstances evidences a tacit agreement.  The conduct of the parties must be capable of proving all the 
essential elements of a variation. 

73 In this matter it cannot be said that the reduction in salary was a variation to the contract.  The essential elements of contract 
formation are not present.  CBH unilaterally decided to reduce Mr Wegener’s salary and informed him of their decision.  The 
character of the communication is not that of inviting or conducting negotiations to vary the rate of pay prescribed by the 
contract. 

74 Mr Gosatti gave evidence that the CBH Executive discussed and decided that Mr Wegener’s salary would be reduced by 20%.  
Mr Gosatti agreed that Mr Wegener was informed of the decision to reduce his salary and that subsequently Mr Wegener 
raised this issue with him several times. 

75 I find that Mr Wegener did not agree to vary his contract of employment to reduce his salary nor did he agree to a new contract 
with a lesser salary.  The email relied upon by CBH is not sufficient to evince the affirmation required for such a change.  
There is no evidence of an intent to change the terms of the contract in such a fundamental way.  There is no evidence of 
consideration flowing from Mr Wegener to CBH to support such a variation.  Mr Wegener continued in employment and, as in 
Benge, he is entitled to the benefit denied by CBH.  The conduct of Mr Wegener cannot be said to evince an intention to vary 
the contract of employment by reducing the remuneration he would receive. 

The Respondent’s Authorities 
76 The respondent submitted two decisions of the Commission as authorities to be considered in determining this matter: Sean 

Craig v University of Western Australia [2021] WAIRC 00093 and Nathan Bradley v Binder Group Pty Ltd [2016] WAIRC 
00731. 
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77 The Craig decision is not relevant to this matter.  The applicant in that matter sought an order of the Commission for the 
payment equivalent of 5 months pay being the balance remaining of his fixed term contract of employment following his 
resignation after 19 months of employment. 

78 CBH submitted Nathan Bradley v Binder Group Pty Ltd as an authority for the consideration of the Commission.  The 
respondent’s purpose in doing so is not clear.  Bradley concerns whether a discretionary bonus scheme was an entitlement 
under a contract of employment.  The facts in Bradley are not similar to this matter and the principles applied are not relevant 
to this matter. 

Conclusion 
79 For the reasons set out above, I find that Mr Wegener was an employee of CBH and under the terms of his contract was 

entitled to the benefit of an annual salary of $110,000.  I find that CBH denied him payment of a proportion of his salary 
between 6 May 2020 and 12 October 2020.  The denial of salary was not permitted by any authority which enabled CBH to set 
aside the term of the contract.  I will order CBH pay Mr Wegener $9,427.96. 
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Reasons for Decision 
Background 
1 The applicant, Mr Ettienne Van Tonder, was part of a small team of three lawyers working for the South West Aboriginal Land 

and Sea Council (SWALSC) until June 2021. At that time, SWALSC was at a strategic junction. It was evolving from a body 
whose primary purpose had been the pursuit and resolution of native title claims by the Noongar traditional owners to 
becoming a Central Services Corporation (CSC) to give effect to the settlement which resolved those native title claims in the 
South West of WA. 

2 In April 2021, the legal team were informed that the entire legal department would be made redundant as a result of the 
settlement of the native title claims with the Western Australian government, known as the South West Native Title 
Settlement. 

3 In May 2021, SWALSC appointed a new CEO, Mr Edward Armstrong. 
4 In June 2021, Mr Van Tonder’s employment was terminated on the grounds of redundancy. 
5 Mr Van Tonder challenges the termination of his employment, alleging that it was harsh, unfair and oppressive on the 

following grounds: 
(a) that there was no genuine redundancy as there remained a significant amount of legal work for the lawyers and the 

legal department generally to perform; 
(b) that there was a failure to properly consult with him in relation to the redundancy; and 
(c) that his selection for redundancy and the retention of a co-worker as the sole continuing lawyer in preference to him 

was inappropriate. 
6 There is no dispute in these proceedings that the Commission has jurisdiction to determine Mr Van Tonder’s claim because he 

is an employee as defined by the Industrial Relations Act 1979 (WA) (IR Act), SWALSC is an employer that is not a national 
system employer for the purposes of the Fair Work Act 2009 (Cth) (FW Act), Mr Van Tonder’s salary did not exceed the 
prescribed amount and the application was lodged within time. 

7 Mr Van Tonder gave evidence in the proceedings, and Mr Armstrong gave evidence for SWALSC. In each instance, their 
evidence-in-chief was given by way of affidavits which were tendered as exhibits A1 and R2, respectively. Mr Van Tonder and 
Mr Armstrong were cross-examined extensively over the course of the hearing. 

8 Before coming to contested matters, it is convenient to set out the uncontroversial factual background which emerged from the 
witnesses’ evidence. 

Mr Van Tonder’s employment 
9 SWALSC is the Native Title Service Provider (NTSP) for the South West of Western Australia. It had acted as the native title 

representative body of the Noongar People for the purpose of native title claims under the Native Title Act 1993 (Cth). 
10 SWALSC is funded by the National Indigenous Australian Agency. 
11 From around 2016, following the resolution of those native title claims, SWALSC’s focus, and activities evolved. The 

South West Native Title Settlement involved the conclusion of six regional Indigenous Land Use Agreements (ILUAs) 
between the State Government and native title agreement groups. The South West Native Title Settlement ultimately meant 
that SWALSC would cease native title litigation functions at the conclusion of the settlement process. Its future viability 
depended upon it becoming a CSC which would provide core services to the regional corporations under the ILUAs. There 
was also a possibility of it becoming a Heritage Service Provider. 

12 Mr Van Tonder obtained a Law Degree at the University of South Africa in 1990, was admitted to practice law in Western 
Australia in 1999 and obtained a Master of Laws Degree at the University of Western Australia in April 2014. 

13 Mr Van Tonder worked for SWALSC as a Senior Lawyer from November 2001 until July 2007 before re-joining SWALSC in 
May 2017. 

14 Mr Van Tonder’s engagement by SWALSC as a Senior Legal Officer (SLO) in May 2017 was initially to manage the Future 
Acts department identifying concluded ILUAs and the steps necessary to ensure that they could be assigned to Noongar 
Regional Corporations (NRCs) which were in the process of being established. At that time, other lawyers within SWALSC’s 
legal team were performing legal work related to the ongoing native title litigation. Mr Van Tonder’s role was commercial and 
transactionally focused. 

15 In May 2019, Mr Van Tonder successfully applied for the Principal Legal Officer (PLO) position following the resignation of 
the then PLO. He was appointed to that position on 4 June 2019. From that time, he was involved in supervising the legal team 
comprising two SLOs and a number of administrative staff while continuing his Future Acts work. 

16 In the course of 2020, the legal team’s primary role was to provide legal advice, guidance and assistance to the CEO and 
SWALSC’s Board in corporate and native title matters. As a NTSP, SWALSC was required to perform various functions as 
part of the implementation of the South West Native Title Settlement, including assisting with the establishment of the six 
NRCs and transferring compensation and Noongar Standard Heritage Agreements (NSHAs) to the regional corporations once 
established. 

17 In early 2021, SWALSC’s Board had taken a strategic decision to set itself up as a CSC, although its future as such was 
conditional and uncertain. Unless it secured funding and regional corporation agreements to operate as a CSC, its functions as 
an NTSP were finite and would effectively end once the settlement agreements were implemented. 
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18 In around October 2020, the employment of the then CEO of SWALSC ended. In November 2020, SWALSC appointed 
Grant Thornton as project manager and Mr Anthony Beven, a partner at Grant Thornton, as acting CEO. Shortly after 
commencing as acting CEO, Mr Beven embarked upon a program of restructuring operations within SWALSC. 

19 On 17 December 2020, Mr Beven met with Mr Van Tonder together with SWALSC’s HR Manager, Ms Angela Jonucz. The 
outcome of this meeting was to update Mr Van Tonder’s job description. Mr Van Tonder’s job description of December 2020 
was in evidence. It described Mr Van Tonder’s role as a PLO to be: 

Finalise the Native Title Agreements through the remaining legal processes. 
Manage all the legal obligations associated with the cessation of SWALSC Native Title Services. 
Supervise all legal staff. 

20 The specific duties set out in the job description were as follows: 
1. To work as an active member of the SWALSC management team to ensure the operations and NTRB functions 

of SWALSC are undertaken efficiently and contribute to the objectives and strategic direction of SWALSC. 
2. Coordinate and facilitate the legal operations of SWALSC in accordance with its obligations as Native Title 

service provider. 
3. Oversee and facilitate ongoing compliance under existing land access and compensation agreements and 

facilitate the transfer of acquired right, title and interest under the Native Title Act (NTA) and/or regional 
Indigenous Land Use Agreements (ILUAs) to regional corporations in accordance with the provisions of the 
ILUAs/existing agreements or as instructed by the claimant groups/agreement groups. 

4. Develop and facilitate a cultural heritage team and lands team with sufficient capacity to function and operate in 
commercially sustainable fashion for the benefit of the Noongar community. 

5. Coordinate and facilitate the development and implementation of Legal, Cultural Heritage and Lands team 
policies, protocols and procedures that will ensure the provision of services in an effective commercially 
sustainable fashion. 

6. Coordinate and facilitate the work undertaken by all staff, appointed, or contracted by SWALSC, to work within 
the legal, cultural heritage and lands teams, including para-legal and legal administrative/support staff. 

7. Provide legal and associated advice, direction and facilitate appropriate legal, or associated specialist training, to 
staff, project officers and other experts appointed, or contracted by SWALSC where necessary to ensure the 
effective functioning of the Legal, Cultural Heritage and Lands units. 

8. Oversee and facilitate processes under the future act regime to conclusion. 
9. Oversee the development and maintenance of legal briefings, documentation, information systems and registers 

as required by the Legal, Cultural Heritage and Lands units. 
10. Contribute to the preparation of annual reports, strategic plans, operational plans and other compliance and 

performance reports. 
11. Oversee professional development and performance of staff within the legal, cultural heritage and lands units. 
12. To attend meetings of the Directors, staff and constituents as required. 
13. To attend and represent SWALSC at relevant conferences and other forums as agreed with the CEO. 
14. To undertake other duties as directed by the CEO consistent with this position description. 

Structure of the legal team 
21 Between December 2020 and April 2021, the following roles and people were working within the legal team: 

(a) Mr Van Tonder in the PLO role; 
(b) Ms Carolyn Fennelle in a SLO role; 
(c) Mr David Farrell in a SLO role; and 
(d) Ms Natasha Naumovski as a legal administration assistant. 

22 Mr Van Tonder and Ms Fennelle were both employed on a permanent basis. Mr Farrell was employed pursuant to a series of 
fixed-term contracts, commencing on 31 July 2019. His most recent contract was due to expire on 2 September 2021. 

23 In summary, the SLO roles involved the following duties: 
(a) engaging with the community regarding native title and settlement matters; 
(b) dealing with native title mining agreements; 
(c) assisting with the NSHAs process; 
(d) day to day legal work and dealing with queries from the community; and 
(e) interacting with external lawyers from time to time. 

24 It was common ground that the work performed by SLOs, and the PLO overlapped substantially. Indeed, in cross-examination, 
Mr Armstrong confirmed that the PLO role involved the work of the SLOs plus the additional responsibilities of supervision 
and management. 
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25 There was no evidence before the Commission as to either of Mr Farrell or Ms Fennelle’s qualifications and experience. There 
was no suggestion that either of them was not capably performing their roles. Mr Farrell was younger than both 
Mr Van Tonder and Ms Fennelle. 
April meetings 

26 According to Mr Van Tonder, he attended a meeting with Mr Beven and SWALSC’s HR Manager, Ms Jonucz, on 16 April 
2021 in preparation for conducting staff performance appraisals. 

27 Mr Van Tonder then proceeded to conduct a performance appraisal meeting with Mr Farrell on 20 April 2021. Mr Beven also 
attended this performance appraisal meeting. Soon after the meeting commenced, Mr Beven made reference to a staff 
transition plan and advised Mr Farrell that his position was excess to requirements. He told Mr Farrell that his position had 
become redundant and that his contract would terminate early. 

28 Mr Van Tonder says that he was surprised by the reference to a staff transition plan and to a redundancy within his team. This 
was the first time he had heard of any such plans. Mr Van Tonder felt that Mr Farrell had been ambushed, particularly as the 
meeting was an annual performance review and no prior indication had been given that staff restructuring would be discussed. 

29 Mr Van Tonder’s own performance appraisal was also scheduled for 20 April 2021. This performance appraisal was to be 
conducted with Mr Beven. Mr Beven invited Ms Jonucz, to join the meeting. According to Mr Van Tonder, Mr Beven advised 
him that there were no issues with his conduct, behaviour or performance. Mr Beven advised him that his position too would 
be made redundant. Mr Beven again referred to a staff transition plan and said words to the effect that the document had been 
approved by SWALSC’s Board. In his affidavit evidence-in-chief, Mr Van Tonder said: 

47. [Mr] Beven advised me that, based on the “transition plan”, SWALSC will retain one lawyer only, a corporate 
lawyer. 

48. I asked [Mr] Beven whether he had looked at my resume. He responded: “Yes, but this position is much lower 
than your role”. That was the only time anyone mentioned the corporate lawyer role. 

49. [Mr] Beven referred to the “transition plan” on several occasions saying that the decision to make my position 
redundant was not his decision and that he was only following directions of the Board. I advised him that I was 
not aware of the document, or content thereof. [Mr] Beven said that he did not know why I had not been 
consulted and why I’m only hearing about it now for the first time. 

50. Towards the end of the meeting, I asked [Mr] Beven who is going to attend to all the commercial and 
contractual work that was currently underway and the massive amount of commercial work associated with the 
many hundreds of contracts that needed to be transferred to the future corporations. I advised [Mr] Beven that 
I’m the only lawyer in the council who is sufficiently skilled and experienced to be able to perform the work. 
[Mr] Beven responded by saying they will outsource the work to a commercial lawyer. 

51. [Mr] Beven told me that [Ms] Jonucz will prepare a redundancy letter which will also provide the option to 
participate in a voluntary redundancy program. 

52. I told [Mr] Beven I was shocked by this decision and told him I reserved all my rights. 
30 Ms Fennell’s performance appraisal was conducted on 4 May 2021. This was again conducted by Mr Van Tonder and 

Mr Beven. After the usual discussion concerning performance, Mr Beven told Ms Fennelle that her position was being made 
redundant. He advised Ms Fennelle that she would receive a letter notifying her of her redundancy and that she would have the 
option to participate in a voluntary redundant program. 

31 From this discussion, Mr Van Tonder understood that all the lawyers’ positions in the legal team were going to be made 
redundant, leaving no lawyers in SWALSC to perform what he considered to be a significant amount of legal work remaining. 

Mr Armstrong commences as CEO 
32 During this period, SWALSC was recruiting for a CEO. Mr Armstrong was the successful candidate, and he commenced on 

3 May 2021. 
33 Mr Armstrong and Mr Van Tonder met on several occasions between 5 May 2021 and 25 May 2021. It is agreed that they held 

discussions on 5 May 2021, 10 May 2021, 12 May 2021 and 25 May 2021. There is a degree of dispute about exactly what was 
said at those meetings. These areas of dispute are dealt with in my reasons below. 

34 On 6 May 2021, Mr Van Tonder was provided with a letter titled ‘Consultation Notice of Redundancy’. The letter stated: 
Dear Ettienne 
Consultation - notice of redundancy & voluntary redundancy program 
Thank you for meeting with the South West Land and Sea Council Aboriginal Corporation (SWALSC) representatives, 
including myself, on 20 April 2021 (the Discussion). 
As you know, in the Discussion we provided an update regarding the status of the native title functions of SWALSC. 
Further to communications to all SWALSC staff since 2015, and as expanded upon in our Discussion, the commencement 
of the South West Native Title Settlement (the Settlement) means that all native title claims have been resolved and the 
future acts regime ceased to apply on 13 April 2021. This means there is little native title work remaining for SWALSC. 
SWALSC has explored alternatives to redundancy, including redeployment and retraining. At present, no roles are 
currently available within the organisation for the purposes of redeployment. To the extent retraining or relocation would 
support redeployment into an available role, this too would have been an option, however, in the circumstances, it is not. 
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In light of this, SWALSC can find no alternative other than to reduce the native title legal staff numbers. As such, we 
have had to now proceed to notify the individual employees who will become redundant. 
As a result, your role within SWALSC as a native title lawyer has been identified as excess to the operational 
requirements of SWALSC and no longer required to be performed by anyone. This means that your role has been 
identified as redundant. 
Voluntary redundancy - expression of interest 
Before any final decision is made, and in a further effort by SWALSC to reduce the negative effects associated with a 
redundancy, you are invited to participate in a volunteer[sic] redundancy program (VR Program). 
If you wish to volunteer for a redundancy and nominate your participation in the VR Program, please contact 
Angela Jonucz via email on [email address] by no later than 14 May 2021 expressing your interest and requesting an 
indicative calculation of your severance and final termination pay out figure and other details associated with your 
impending departure from employment with SWALSC. 
Please note that the VR Program is entirely voluntary; you are not required to partake in it. 
Should you not express an interest in the VR Program, or we do not otherwise hear from you, we will proceed to engage 
in discussions with you around a compulsory redundancy process. 
Other Ideas or suggestions? 
We continue to welcome any ideas of suggestions about this matter; please provide, in writing, any further information or 
alternatives, which SWALSC should consider before making a final decision. 
Please send your written response to Angela Jonucz, HR Manager, at [email address] or via hand delivery by no later than 
14 May 2021. 
Next steps 
We will meet with you by or before 19 May 2021 to discuss the outcome of your VR Program expression of interest or, 
absent that, any proposals you have made and final decision regarding your position. 
EAP 
We realise this may be a challenging time. As such, we take this opportunity to remind you about SWALSC’s free and 
confidential EAP counselling service, which is available to all employees including you. If you wish to avail yourself of 
this service, please contact the EAP provider, People Sense, on (08) 9388 9000. 
Any questions? 
Should you wish to clarify any details in this letter, including in relation to your severance or termination entitlements, 
please contact Angela Jonucz, HR Manager. 

35 The letter was signed by Mr Beven. Mr Armstrong was aware the letter was to be sent to Mr Van Tonder. 
36 On the same day, Mr Beven and Ms Jonucz met with Mr Farrell. Mr Farrell requested that Mr Van Tonder attend the meeting 

with him as a support person. Mr Van Tonder saw Mr Beven provide Mr Farrell with a letter. The letter given to Mr Farrell 
was tendered into evidence as exhibit A5. It said: 

Dear David 
Your fixed term contract - notice of early cessation of contract 
Thank you for meeting with the South West Land and Sea Council Aboriginal Corporation (SWALSC), including myself, 
on 20 April 2021 (Discussion). Unfortunately the Discussion was terminated early as you left the meeting and have since 
not returned to the office. 
As you know, in the Discussion we provided an update regarding the status of the native title functions of SWALSC. 
Further to communications to all SWALSC staff since 2015, and as expanded upon in our Discussion, the commencement 
of the South West Native Title Settlement (the Settlement) means that all native title claims have been resolved and the 
future acts regime ceased to apply on 13 April 2021. This means there is little native title work remaining for SWALSC. 
SWALSC has explored alternatives to an early conclusion to your fixed term contract, however no such alternatives are 
available. 
In light of this, and in accordance with your employment contract and the SWALSC Employee Collective 
Agreement 2018, we see your fixed term contract ceasing early with notice (or payment in lieu of notice). 
Before a final decision is made concerning your cessation of contract date, we welcome any feedback, ideas or 
suggestions you may have that would minimise the negative effect of the early end to your contract. Please send any 
written feedback you may have to Angela Jonucz, HR Manager, [email address] or via hand delivery by no later than 
14 May 2021. 
Next steps 
We will meet with you by or before 19 May 2021 to discuss your feedback and communicate final outcomes regarding 
your contract end date. 
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EAP 
We realise this may be a challenging time. As such, we take this opportunity to remind you about SWALSC’s free and 
confidential EAP counselling service, which is available to all employees including you. If you wish to avail yourself of 
this service, please contact the EAP provider, People Sense, on (08) 9388 9000. 
Any questions? 
Should you wish to clarify any details in this letter please contact Angela Jonucz, HR Manager. 

The voluntary redundancy process 
37 Over the next few weeks, Mr Van Tonder and Ms Jonucz exchanged several emails about the voluntary redundancy program 

referred to in the letter of 6 May 2021. These emails became exhibit A2. The exchange commenced with Mr Van Tonder’s 
request of 10 May 2021: 

… 
In relation to the redundancy letter dated 6 May 2021 and in order for me to consider my options, can you please provide 
the “indicative calculation of the severance and final termination payout figure” detailing how the amount is arrived, tax 
implications and net pay, without delay. 
… 

38 Mr Van Tonder also said: 
… 
Be advised that my request for “indicative calculation of the severance and final termination pay out figure” must not be 
construed as an expression of interest to participate in a volunteer redundancy program. 
As stated, the request has been made to enable me to consider all available options to me. 
… 

39 Later the same day Ms Jonucz provided a ‘VR indicative calculation’ which included a notice period of four weeks, severance 
pay of eight weeks, a calculation of unused annual leave and Mr Van Tonder’s leave loading balance as at 28 April 2021. 

40 On 11 May 2021, Mr Van Tonder asked: 
… 
How does the VR indicative calculation compare to a “forced” redundancy payout? Is there any difference? 
… 

41 Ms Jonucz’s response was: 
… 
The same entitlements apply to VR as to compulsory redundancy, the only difference would be in the leave accrual. 
… 

42 On 13 May 2021, three days after receiving an indicative calculation of redundancy entitlements under a voluntary redundancy 
program, Mr Van Tonder emailed Ms Jonucz in the following terms: 

…Further to the letter provided on 6 May 2021, headed “Consultation - Notice of Redundancy & Voluntary Redundancy 
program” and your advice regarding payout under the Voluntary Redundancy Program (VR) and the compulsory 
redundancy process, I advise that I have opted to take the VR payout, as detailed in your earlier email, and not to engage 
in discussion on a compulsory redundancy process. 
I accordingly await your letter detailing the final calculation of my severance and final payout figure and details 
associated with my impending departure from employment with SWALSC. 

43 Ms Jonucz responded: 
…Thank you for your email and your expression of interest in the volunteer redundancy program. 
We will be in contact with you before 19 May 2021 to discuss the outcome of your acceptance of the volunteer 
redundancy. 

44 On 17 May 2021, Mr Van Tonder emailed Ms Jonucz with an email that was marked ‘Without Prejudice’. It is not necessary to 
set out the full text of the email. It is fair to say that Mr Van Tonder resiled from his previous ‘acceptance’ of a voluntary 
redundancy if such was offered for acceptance. The 17 May 2021 email relevantly states: 

… 
…Note that my acceptance of the voluntary redundancy payout does not relate to your indicative figures per se (this is yet 
to be established) but rather the approach… 
…My decision to accept a voluntary redundancy payout is in an endeavour to achieve an amicable outcome on equitable 
terms. 
…While I am willing to accept a voluntary redundancy, it is most important that such acceptance must be on fair and 
agreed terms, such that it constitutes a genuine voluntary redundancy. Absent a genuine voluntary redundancy (the 
proposal in your letter dated 6 May 2021 does not provide for a genuine voluntary redundancy)… 
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… 
I accordingly look forward to engage in constructive talks on the issue with the CEO. 
… 

45 It appears that Ms Jonucz understood Mr Van Tonder had not accepted a particular offer of voluntary redundancy or bound 
himself to voluntary redundancy, as on 18 May 2021, she advised him: 

… 
Ed [Mr Armstrong] will be in contact with you to re-schedule a consultation meeting regarding the redundancy and you 
will have the opportunity to raise any concerns you might have with him. 
… 

46 At around this time, Mr Van Tonder received news that his mother-in-law had passed away. He had previously planned to take 
annual leave from 4 June 2021 to 21 June 2021. Because of the bereavement, he was also away from work from 25 May 2021 
until 2 June 2021. 

47 On 18 June 2021, whilst Mr Van Tonder was on annual leave, he received an email from Mr Armstrong containing the subject 
‘RE: Voluntary Redundancy Separation Deed’. He read this email on his return to work on 21 June 2021. It relevantly 
concluded: 

… 
I look forward to seeing you upon your return to work on 21 June 2021. I will send you a calendar invitation for 
Monday 21 May[sic] 2021 for us to discuss the next stages in the process. You are welcome to bring a support 
person to this meeting if you wish. 
… 

48 Mr Van Tonder responded by an email marked ‘Without Prejudice’, requesting ‘…that the meeting be rescheduled for a later 
dated so that I can be afforded the time and opportunity to take further advice on your latest response, and more particularly, to 
afford me time to obtain advice from my accountant on tax issues…’. 

49 He then received a meeting cancellation notice cancelling the meeting for 21 June 2021. The meeting cancellation notice was 
generated by Mr Armstrong without any other response to Mr Van Tonder’s email. 

50 Three and a half hours after the cancellation notice was sent, Mr Armstrong sent an email to Mr Van Tonder in the following 
terms: 

… 
Thank you for your email. 
We note that you have refused a lawful and reasonable direction to meet with us. 
For the avoidance of any doubt, the SWALSC is compelling you to attend a meeting with you[sic] to discuss the 
consultation and redundancy process and the next steps in that process. 
I will agree to reschedule this meeting to the following date and time -  

Date - Wednesday 23 June 2021 
Time - 2 pm 
Location - Birak, SWALSC. 

I trust you will attend the meeting and failure to attend this meeting may result in disciplinary action. You may bring a 
support person to this meeting if you wish. 
…  

51 The email then set out ‘Indicative final termination payments’ in a table. It also said: 
…As no final decision has been made, and no written notice of termination provided, these calculations are indicative at 
this stage. 
… 
The SWALSC is not obliged to provide indicative figures; we have done so in good faith, and to assist in future planning. 
I cannot provide you with superannuation or tax advice; this would not be appropriate. However, I am of the view that the 
indicative figures provided clearly articulate the nature and make-up of the proposed payments. 
With respect, the SWALSC have been in consultation with you since 20 April 2021 regarding this matter; this has 
afforded you ample time to take any professional advice you feel you need. 
The other matters you have raised in your email can be discussed at the meeting. 
In the meantime, I kindly request that you take care to ensure that the tone of any written communications remains 
professional and aligned with the values of the organisation. 
Regards 
Ed 
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52 Mr Armstrong was unable to explain his accusation that Mr Van Tonder had refused a lawful direction in circumstances where: 
(a) The email inviting Mr Van Tonder to the meeting was headed ‘Voluntary Redundancy Separation Deed’ implying 

that it involved a voluntary negotiation process, rather than a mandatory direction to meet; 
(b) Mr Van Tonder had not refused to meet, but rather had requested the meeting be rescheduled; and 
(c) The meeting was cancelled by Mr Armstrong. 

53 In cross-examination it was put to Mr Armstrong that his email was heavy-handed. His evidence was: 
…I would like to - I - don’t have notes or the reasons why and I’m sure that is the - I can’t recall the reason why I 
cancelled the meeting on the Monday. 
But that could possibly be the reason why and I would have preferred to look at my notes for the day to confirm why I 
cancelled that meeting if it was because Mr - because of Mr Van Tonder’s email. I can’t confirm that at the moment. 
… 
KEMP, MR: Well, what else could it have been?---It could have been other work purposes, could have been other work 
priorities. 
KEMP, MR: But that - if you’d had other work priorities, he would not have refused - - -?---Yes. 
- - - to have met?---That is correct. Well, I don’t know unless he couldn’t make the meeting, I can’t recall. 

54 Plainly, Mr Armstrong’s accusation that Mr Van Tonder had refused a lawful direction was misplaced, wrong and unfair to 
Mr Van Tonder. Mr Armstrong did no credit to himself by not acknowledging this to be the case when given the opportunity. 

Termination of Mr Van Tonder’s employment 
55 Mr Van Tonder and Mr Armstrong met on 23 June 2021. At this meeting, Mr Van Tonder was given written notice of the 

termination of his employment by reason of redundancy. The letter stated that the termination would take effect from 
25 June 2021. 

56 At the date of the hearing, Mr Van Tonder was 60 years of age. He had applied for 24 positions and been invited to attend two 
interviews. He had not been able to secure alternative employment as a lawyer and remained unemployed. 

Was there a genuine redundancy? 
57 The parties each led a significant amount of evidence concerning the projected legal work that SWALSC would need to have 

performed after June 2021. The nature and volume of the forecast work was a key area of dispute between the parties. 
Mr Van Tonder maintained that there was no genuine redundancy at the time of his dismissal because SWALSC required 
substantial legal work to be performed for the foreseeable future. 

58 SWALSC, on the other hand, maintained that after careful consideration and evaluation of the information that was available 
concerning existing and future legal work, it was reasonable to have determined that the quantity of the remaining legal work 
was limited and much of it was administrative in nature. 

59 Mr Van Tonder had been working for SWALSC for nine years and 10 months in total and had overseen the legal team’s 
functions for almost two years as at May 2021. He had detailed knowledge of the nature and volume of the legal team’s work. 
He was undoubtedly well placed to make sound projections of the future work involved. 

60 It was common ground that on or around 11 May 2021, Mr Armstrong requested a breakdown of the work the legal team was 
performing, and that Mr Van Tonder responded to this request by sending him a table of legal work that was prepared by 
Mr Van Tonder and Ms Fennelle. According to Mr Van Tonder, the table demonstrated: 

(a) a significant amount of work would be ongoing for a number of years, at least until the NRC’s have built 
capacity to perform these works themselves. 

(b) While the “native title work” started diminishing from as early as 2019, a substantial amount of legal work of a 
“native title” nature remained to be performed, particularly in relation to land access and native title 
compensation agreements, which require ongoing legal management and oversight. 

(c) Legal work, particularly legal compliance work, associated with NSHAs and hybrid Aboriginal heritage 
protection agreements increased significantly since the implementation of a new Aboriginal heritage protection 
regime in 2015. New agreements were and still [are] being entered into with proponents on a daily basis it was 
my function to ensure that each agreement met the legal standards before giving approval for execution by the 
respondent. 

(d) The legal work associated with NSHAs, [A]boriginal heritage and existing native title compensation 
agreements, needed to be performed for an indefinite period until such time as the NRCs have capacity to take 
on the work themselves. Based on existing trend, it is expected that approximately 200 new NSHAs will be 
concluded each year. Legal compliance work associated with each agreement will vary in scope and complexity 
depending on the intended activities proponents propose to undertake. The annual volume of legal compliance 
work associated with Aboriginal heritage alone would, at a minimum, require the services of a full-time legal 
officer. 

(e) Additionally, the body of legal work associated with the assignments to the NRCs, including preliminary work 
in preparation for eventual assignment, the drafting, negotiation and settlement of legal instruments for some 
800 agreements and eventual assignments alone, would, by my estimation, take in excess of 12 months once the 
work commences. These works will include but are not limited to: 
(i) Verifying the status of each mining tenement, the subject of native title agreements and NSHAs; 
(ii) Verifying current holders of mining tenements and, in case of a change in tenement holders, pursue 

necessary legal instruments with new tenement holders that would facilitate the ultimate assignment to 
the NRCs; 
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(iii) Drafting agreement specific legal instruments to facilitate the assignments; 
(iv) Negotiating and setting the content of legal instruments with existing/replacement contracting parties 

eg. government departments, instrumentalities, industry members, mining companies (proponents). 
(v) Negotiating replacement agreements with proponents in respect of mining tenements covered by 

agreements that are non-compliant with the newly adopted Aboriginal heritage regime that is 
applicable in the South West region of Western Australia; 

(vi) Providing legal education and advice to each NRC on the administration and obligations under each 
agreement from early on in the process and on an ongoing basis; 

(vii) Negotiating service agreements between SWALSC and each NRC in terms of which SWALSC will 
be required to perform the legal and heritage functions and obligations associated with all agreements 
until such time as the NRCs have sufficient capacity to undertake the works themselves. 

61 Mr Armstrong, on the other hand, said in his evidence that he considered the table exaggerated the amount of legal work 
remaining to be performed. He concluded this was a deliberate ‘…over exaggeration of work for people to try and keep their 
jobs’. On his assessment: 
(a) The remaining litigation for the native title claims was being conducted by external lawyers, Clayton Utz, with the 

input from the legal team. It was general input and would be minimal going forward. 
(b) The assignment of 50 Native Title agreements to SWALSC needed to be done, however they were in progress with 

completion anticipated by 30 June 2021. 
(c) The assignment of Native Title agreements from SWALSC to the regional corporations would not be required to be 

completed until the regional corporations were established, which was to occur, at the earliest, from around 
mid 2022. This work was mainly administrative and the proponents receiving the assignments were familiar with the 
process and would not need significant explanation or assistance. Additionally, all that was required to assign the 
agreements was a deed of assignment which only changed the name of the relevant parties and did not impact upon 
or alter the substantive rights under the NTAs. 

(d) The assignment of standard heritage agreements from SWALSC to regional corporations was required, but in 
Mr Armstrong’s view was a straight-forward administrative process which could be performed by a legal 
administration assistant, and the signing of a short deed of variation. 

(e) The maintenance of native title agreements and negotiating voluntary agreements could be performed by SWALSC 
with little input from the legal team. Negotiating new agreements was not something that the SWALSC would 
undertake during the transition; this would be undertaken by the regional corporations going forward. 

(f) Finally, Mr Armstrong regarded the standard heritage agreement due diligence and drafting/execution of those 
agreements as an administrative process which could be performed by a legal administrative assistant without 
extensive legal input. 

62 SWALSC tendered into evidence, through Mr Armstrong’s affidavit, a lengthy document described as an Agreement Register. 
Why SWALSC sought to rely on this document in these proceedings was not clear. Counsel for SWALSC cross-examined 
Mr Van Tonder on it, culminating in the following exchange: 

FRENCH, MR: …First of all - and with no criticism of yourself being intended whatsoever, it’s fair to say, this 
document’s not accurate?---It is not. 
FRENCH, MR: It is not. Secondly, you told the Commission before, there’s nothing in this document that indicates that it 
is any more recent than October – November 2020. Given those two things - given you’ve given evidence on both of 
those two matters, this document can’t, in any way, indicate to the Commission the quantity or quality of nature of the 
legal work required to be done with the respondent in June 2021?---Absolutely correct, yes, it doesn’t show anything. 

63 Nevertheless, Mr Armstrong’s evidence was that he carefully considered the 20 May 2020 table provided by Mr Van Tonder in 
light of the other information he had gathered from discussions with Mr Beven and a former CFO of SWALSC, 
Mr Malcolm Firth. He conceded that there was some legal work that needed to be undertaken. In particular, there were 
outstanding settlement actions relating to the South West Native Title Settlement, but an external law firm was managing 
these. He also conceded that some native title agreements or mining agreements needed to be assigned, and NSHAs to be 
entered into. But the ‘pure’ native title work was diminishing significantly and would end imminently. 

64 On the basis of all of the information that he gathered; he formed the view that the work identified in the table of legal work 
could be performed by a single lawyer working a full-time working week. 

65 Further, Mr Armstrong’s unchallenged evidence was that since the date of termination and as at 28 January 2022, SWALSC 
had employed only one lawyer, a SLO, on a full-time basis. The sole lawyer had performed the duties required by SWALSC, 
working predominantly within an ordinary full-time working week. 

66 In referrals to the Commission under s 29 of the IR Act, the ultimate issue for determination is whether the dismissal of an 
employee was harsh, oppressive or unfair. The question of whether a termination of employment occurred because of genuine 
redundancy is not determinative of this ultimate issue: Sealanes (1985) Pty Ltd v Foley [2006] WAIRC 04110; 
(2006) 86 WAIG 1239 at [31]. However, where the employer defends the claim on the basis that dismissal was the result of a 
justifiable reason based on genuine redundancy, and it is disputed, it will ordinarily be necessary for the Commission to decide 
whether the termination was the result of a genuine redundancy: Sealanes at [31]. 
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67 Whether a dismissal has occurred because of redundancy involves findings of fact: Sealanes at [33]. In Sealanes, the 
Full Bench described what a redundancy is by reference to statements by Beasley J in Quality Bakers of Australia v Goulding 
[1995] IRCA 285; (1995) 60 IR 327 and Ryan J in Jones v Department of Energy and Minerals [1995] IRCA 292 to the 
effect that: 
(a) a redundancy arises where an employer has labour in excess of the requirements of the business or where the 

employer no longer wishes to have a particular job performed or where the employer wishes to amalgamate jobs; 
(b) it is not necessary for the work to have disappeared altogether; 
(c) organisational restructuring may result in a position being abolished and the functions of some of them being given 

to another or split amongst others; 
(d) a redundancy may occur where an employer rearranges their organisational structure by breaking up the functions 

attached to a single position and distributes them to the holders of other positions, including newly created positions; 
and 

(e) the critical question is whether the holder of the former position has, after the reorganisation, any duties to discharge. 
If not, their position has become redundant. 

68 At [42]-[43] of Sealanes, the Full Bench identified errors in the reasoning at first instance on the basis that the Commissioner’s 
focus was on whether there was sufficient work for employees to have done subsequent to their dismissal rather than 
considering whether there was a restructure, such that the position of the employees no longer remained. 

69 Counsel for SWALSC submitted that there need be some objectively reasonable basis for a redundancy in order for it to be 
found to be genuine. I do not understand the authorities require that, that in order for a redundancy to be genuine, the decision 
to abolish a position must be objectively reasonable. To make such an assessment would inevitably require the Commission to 
have a detailed understanding of the business, its financial position, its strategic goals and the market in which it operates. Such 
a requirement would call upon the Commission to effectively stand in the employer’s shoes. 

70 Accordingly, in resolving the issue of whether there was a genuine redundancy, I do not consider I am required to make 
findings concerning what legal work remained to be performed, either as to its volume or its nature. Nor do I need to determine 
whether the decision to make positions redundant was objectively reasonable. I must find that a decision to reduce the size of 
the legal team was in fact made, and that by giving redundancy as a reason for dismissal, that reason was not an artifice or a 
sham. In other words, I must simply find that the redundancy reason is ‘genuine’. 

71 The pertinent enquiry, then, is whether at the time Mr Armstrong made the redundancy decision, the decision was genuine and 
not capricious or arbitrary. I accept Mr Armstrong’s evidence that his decision was based on an assessment of the information 
that he had gathered, and his own conclusions drawn from that information. His assessment was not predetermined or merely 
the result of implementing recommendations Mr Beven had made to him. The information available to him included the 
uncontested fact that SWALSC was in a period of significant transition emerging from its role in achieving the South West 
Native Title Settlement to preparing for a role as a possible CSC. That SWALSC would ultimately become a CSC was not 
certain, but in any event the future would involve a significant re-organisation and reduction in revenue. 

72 There was a suggestion that Mr Armstrong’s assessment of the volume of work was flawed because he was not himself legally 
trained, and had insufficient experience within the organisation to make such an assessment. I do not consider either of these 
factors detract from the genuineness of his ultimate decision. He was not required to be legally qualified to be CEO, yet 
decisions regarding the structure of the legal team fell to him as CEO. I consider that in making the assessment of the future 
structure of the legal team, that is, that the legal team would in future only require one lawyer and one legal assistant, 
Mr Armstrong did the best he could in the circumstances. 

73 There was also a suggestion that the relevant decision was not that of Mr Armstrong but of Mr Beven, being the decision 
Mr Beven made and communicated to the legal team on 6 May 2021. The effect of the submission was that Mr Armstrong was 
merely going through the motions and that the decision to effect redundancies had already been made as at 20 April 2021. If 
that is the case, it would follow that the decision was made without Mr Armstrong having undertaken any genuine consultation 
or any genuine assessment of SWALSC’s business needs. 

74 Nothing before the Commission undermines Mr Armstrong’s evidence that the redundancy decisions were made by him in late 
May 2021, without him feeling bound to follow Mr Beven’s recommendation. 

75 For the above reasons, I find that the restructuring of the legal team by reducing the number of SLOs from two to one and 
abolishing the role of PLO was the result of Mr Armstrong’s genuine assessment of SWALSC’s future business needs. 
Accordingly, the dismissal was a case of genuine redundancy. 

Did deficiencies in consultation render Mr Van Tonder’s dismissal unfair? 
76 The conclusion that Mr Van Tonder’s dismissal resulted from a genuine redundancy is not the end of the matter. A dismissal 

may be harsh, unjust or unreasonable, notwithstanding a genuine redundancy situation. In Garbett v Midland Brick Co Pty Ltd 
[2003] WASCA 36; (2003) 83 WAIG 893, Heenan J said at [77]: 

Other examples of harsh, unjust and unreasonable or oppressive dismissals, notwithstanding a genuine redundancy, have 
been found where the employee is provided with no meaningful information about the reasons for the termination and no 
discussions are held with him or her with regard to the termination - Gibbs v City of Altona [1992] FCA 374; 
(1992) 37 FCR 216; where there had been no exploration of possible alternatives with the applicant before the ultimate 
step of termination in order to remove the need for dismissal - Gregory v Philip Morris Ltd (1988) 80 ALR 455 at 473; 
where there is a failure to apply fair and objective selection criteria in determining which employee is to be made 
redundant - Budget Couriers Equity Management v Beshara (1993) 5 VIR 173; where there has been no proper 
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investigation of the facts or consultation with the employee about those facts and their consequences - Byrne & Frew v 
Australian Airlines Ltd [1994] FCA 888; (1994) 47 FCR 300 per Beaumont and Heerey JJ at 63 and Budget Couriers 
Equity Management v Beshara (supra); and where there has been a failure to provide adequate notice - Budget Couriers 
Equity Management v Beshara (supra). In the category of cases where it is alleged the harsh, oppressive or unfair feature 
of the termination, notwithstanding a redundancy, is due to the employer's failure to apply fair and objective selection 
criteria in determining which employee is to be made redundant, the onus will be upon the employee to show that the 
selection criteria adopted were unfair: Quality Bakers of Australia Ltd v Goulding; Wickham v Quality Bakers of 
Australia Ltd (1995) 60 IR 327 per Beazley J at 337 and Gromark Packaging v Federated Miscellaneous Workers 
Union of Australia, WA Branch (supra). 

77 Section 41 of the Minimum Conditions of Employment Act 1993 (WA) is also relevant. It provides: 
41. Employee to be informed 

(1) Where an employer has decided to — 
(a) take action that is likely to have a significant effect on an employee; or 
(b) make an employee redundant, 
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the decision 
has been made, of the action or the redundancy, as the case may be, and discuss with the employer the 
matters mentioned in subsection (2). 

(2) The matters to be discussed are — 
(a) the likely effects of the action or the redundancy in respect of the employee; and 
(b) measures that may be taken by the employee or the employer to avoid or minimize a significant 

effect, 
as the case requires. 

78 In Quality Bakers of Australia, Beazley J stated: 
The need for consultation with employees and, if applicable, the employees’ union, in the case of workplace change or 
restructuring, has consistently been recognised as an essential element of fairness in the relationship between employee 
and employer… 

79 His Honour cited a passage of Wilson J in Federated Clerks’ Union of Australia v Victorian Employers’ Federation 
[1984] HCA 53; (1984) 154 CLR 472 at [13]: 

…Consultation between employers and employees, preceded by the distribution of adequate information, is not only 
sensible but essential if commerce and industry are to meet the challenge of progress in a spirit of harmony and with some 
regard for human dignity. 

80 Ultimately the purpose of consultation is to ensure the impact of redundancies is, as far as is humanly possible, minimised and 
the selection process carried out fairly: see Corkery v General Motors Holden Limited (1986) 53 ASIR 531 at [538]. 

81 It has been recognised that an absence of exploration of other options, or a failure to make enquiries as to alternative work 
which might have been found for the employee, means there has been a failure to consult: see Scott v Westmeats Pty Ltd 
(Formally National Cold Storage) [1994] IRCA 34 and Carydias v the Greek Orthodox Community of Melbourne and 
Victoria [1995] IRCA 150. 

82 The ultimate test is whether the lack of consultation, the procedure followed, or the quality of the consultation is such that the 
employee has been denied a fair go all round. 

83 Mr Van Tonder bears the onus of establishing that there was a lack of meaningful consultation. 
84 Mr Van Tonder submits that SWALSC failed to consult with him properly prior to making a final decision on the redundancy 

because: 
(a) he was faced with a fait accompli from the first meeting in April 2021; 
(b) he was given different reasons for the termination of his employment; and 
(c) he was denied the opportunity to make representations about the need to reduce staff numbers, selection of staff to be 

made redundant, and the availability of redeployment: particularly to be retained as SLO or Corporate Lawyer. 
85 Counsel for Mr Van Tonder submits that consultation is not an empty term and should not be treated perfunctorily or as a mere 

formality. He relies on Palmer v Forrest Personnel Inc [2016] WAIRC 00866; (2016) 96 WAIG 1529 as authority for the 
proposition that consultation must provide a genuine opportunity to influence the outcome of the proposal to be implemented. 
He also says that in order to be meaningful, consultation needs to include full disclosure of the reasons for the decision to make 
positions redundant and a meaningful discussion of possible steps to avoid or mitigate the effect of the redundancy. 

86 Mr Van Tonder submits that consultation should also involve an explanation of the selection process that will be used to 
determine which employees will be dismissed, an explanation of what steps have been taken to identify redeployment 
opportunities, an opportunity for employees to raise matters of concern, and genuine consideration of matters raised by 
affected employees. 

87 SWALSC did not cavil with these propositions but submitted that the evidence showed that it had adequately and extensively 
consulted with Mr Van Tonder. SWALSC says consultation occurred in the course of at least four meetings between 
Mr Van Tonder and Mr Armstrong, that the consultation was substantive in nature and that Mr Armstrong gave due and 
genuine consideration to the feedback he received from Mr Van Tonder, including the feedback concerning the volume of legal 
work. 
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Evidence about consultation 
5 May 2021 discussion 

88 On 5 May 2021, Mr Van Tonder met with Mr Armstrong briefly in Mr Van Tonder’s office to discuss the work the legal team 
was performing. During this meeting, Mr Van Tonder advised Mr Armstrong that all the lawyers, including himself, had been 
told that their positions were redundant. Mr Armstrong asked whether they had received letters. Mr Van Tonder said no, and 
Mr Armstrong responded, ‘you should get it soon’, or words to that effect. 

89 Mr Armstrong’s evidence was that the 5 May 2021 meeting was to discuss matters generally relating to Mr Van Tonder’s 
position, the legal team as a whole, and to book a meeting for Monday, 10 May 2021 to discuss these matters in more detail. 
6 May 2021 meeting 

90 On 6 May 2021, Mr Van Tonder was called into a meeting with Mr Beven and Ms Jonucz, which lasted no longer than five 
to10 minutes. At this meeting, he was provided with the letter headed ‘Consultation - notice of redundancy & voluntary 
redundancy program’ dated 6 May 2021. Mr Beven explained the nature of the letter and highlighted the option to participate 
in a voluntary redundancy program, in which case Ms Jonucz would provide indicative payout figures and give advice on the 
tax implications. Mr Beven asked if Mr Van Tonder had any questions, and Mr Van Tonder said no. 
10 May 2021 meeting 

91 Mr Van Tonder met with Mr Armstrong again on 10 May 2021, at which time he gave him a broad overview of the nature of 
work that the legal team performed. During this meeting, Mr Armstrong suggested that a meeting be set up with the legal team 
to enable him to get an idea of what work was being performed by the different staff members in the different groups. A 
meeting was scheduled for 12 May 2021. 

92 Mr Armstrong’s evidence was that during the 10 May 2021 meeting, Mr Van Tonder also provided Mr Armstrong with a 
background to his various concerns about the process implemented by Mr Beven and the proposed redundancy. These 
concerns were focussed on the possible loss of jobs and that the lawyers had found Mr Beven a challenging personality to 
engage with. 

93 Mr Armstrong’s evidence was that he assured Mr Van Tonder that SWALSC was still consulting with him and the legal team, 
that no final decision had been made about whether and which roles would be made redundant, and that Mr Armstrong would 
continue making his own inquiries and assessment. Mr Van Tonder denies such assurances were given. 

94 Mr Armstrong agreed that the meeting scheduled for 12 May 2021 was for the purpose of discussing the work that needed to 
be performed by the legal team. 
12 May 2021 legal team meeting 

95 Mr Armstrong, Ms Fennelle, Mr Farrell and Mr Van Tonder attended the meeting on 12 May 2021. Mr Van Tonder’s version 
of the meeting was that the lawyers explained to Mr Armstrong the nature of work being performed by the legal team. 
Mr Armstrong requested that they compile a list of all the legal work yet to be performed with estimated timeframes required 
to complete the tasks. 

96 Mr Armstrong’s version was that all the lawyers expressed their opinions in relation to the redundancy process, claimed there 
was sufficient legal work to retain them all and that it was a risk to SWALSC to make them redundant. They did not provide 
specific information or details in support of these assertions. 

97 Mr Armstrong said that he advised the lawyers that in his review of the work on foot and the work to be done, it appeared that 
the volume of legal work was reducing significantly, and that this was set to continue. He says he made it clear that it appeared 
to him that there was not enough legal work to retain them all in their current roles. His evidence was that there was discussion 
at the meeting about the ongoing legal work, but not what structure was required to support the ongoing legal work. Other than 
that, the business needed to change. 

98 Mr Armstrong’s evidence-in-chief was that the lawyers queried the potential for redeployment. He advised that the only 
opportunity for redeployment in the near future was for a Finance Officer role with a salary level of around $65,000 
per annum. The lawyers expressed that they were not interested in this position. 

99 In cross-examination, Mr Armstrong departed from his evidence-in-chief, saying that he referred not only to the Finance 
Officer role, but also a HR Officer role. He mentioned only those roles even though by that time, he was in fact, contemplating 
the need for either one legal officer or outsourcing the remaining legal work. 

100 Mr Van Tonder denies any discussion occurred about redundancy. He denies Mr Armstrong gave any indication that he had or 
would be assessing the legal work to determine what resourcing was needed in the future. He also denies Mr Armstrong 
mentioned any roles for possible redeployment. 
25 May 2021 meeting 

101 In Mr Armstrong’s cross-examination, it emerged that by around 20 May 2021, he had formed the view that the restructured 
legal team appeared to only require one full-time equivalent lawyer to continue functioning. At that time, he had not 
considered which role. However, by 24 May 2021, he had made a definite decision to retain one legal officer and that it would 
be the fixed term Senior Legal Officer, Mr Farrell. 

102 Mr Van Tonder’s evidence was that on 25 May 2021, he met with Mr Armstrong to discuss voluntary redundancy. At the 
commencement of the meeting, Mr Armstrong handed him a letter headed ‘Consultation - next steps’. Mr Armstrong then left 
the room, allowing him time to read the letter. 

103 Mr Armstrong returned about 10 minutes later and asked Mr Van Tonder whether he wanted to accept a voluntary redundancy. 
104 Mr Armstrong’s evidence was that during this meeting, Mr Van Tonder repeatedly expressed his opinion that this was not a 

genuine redundancy but did not clearly articulate why a redundancy of his role was allegedly not genuine. He also recalled that 
Mr Van Tonder ‘refused’ to provide a proposal for his acceptance of a voluntary redundancy, which would imply that 
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Mr Armstrong asked Mr Van Tonder for a proposal. Mr Armstrong also recalled that Mr Van Tonder said that he will take any 
redundancy decision to court. 

105 Mr Van Tonder recalled the discussion was about what was a genuine voluntary redundancy. Mr Armstrong asked him what he 
considered to be a genuine voluntary redundancy, to which he responded, ‘…I wouldn’t know, it’s the first time that I find 
myself in this situation…’. According to Mr Van Tonder, Mr Armstrong then referred to himself as having been made 
redundant before and having been offered three or four weeks’ severance pay. Mr Van Tonder asked him what would happen if 
he did not accept a voluntary redundancy. Mr Armstrong’s response was that SWALSC would ‘…immediately proceed with a 
compulsory redundancy…’, he’d be paid notice, and termination would take effect earlier than it would under a voluntary 
redundancy situation. 

106 Mr Van Tonder left the meeting at approximately 3.30 pm and went home. 
107 Notably, this meeting followed a few days after Mr Van Tonder had provided Mr Armstrong with the table setting out the legal 

work to be performed. When sending this table, Mr Van Tonder’s email noted that the table was not an accurate reflection of 
the ‘true picture’ and requested further discussion about it. Yet Mr Armstrong conceded that he did not discuss the table with 
Mr Van Tonder at any time. 

108 It is also notable that by this time, Mr Armstrong had made a definite decision to retain one legal officer position, but he made 
no reference to this decision during the meeting with Mr Van Tonder. He attempted, ineffectively, to explain this omission: 

…I didn’t think it was necessary at that time. We had confidentiality matters to be raised, also David [Mr Farrell] was on 
a fixed term contract and it was a continuity of his contract. 

23 June 2021 meeting 
109 Mr Van Tonder’s evidence was that he was unwell and so did not attend work on 22 June 2021 and 23 June 2021. However, 

because he had been directed to attend a meeting with Mr Armstrong on 23 June 2021, he did so. At that meeting, he was given 
a letter formally notifying him of the termination of his employment with effect from 25 June 2021. His evidence was that as 
he left this meeting, Mr Armstrong remarked ‘Now you are going to take me to court’. He did not respond but left the room 
and headed home. 

110 Mr Armstrong recalled that Mr Van Tonder asked general details regarding his final day of employment, whether he would be 
paid his notice and so on. His version of the parting remarks was that it was Mr Van Tonder, not he, who made a comment to 
the effect of ‘I’ll see you in court’. 

Conclusions in relation to consultation 
111 The differences between the parties’ respective evidence in relation to consultation is mostly a difference in emphasis, as 

opposed to a difference in substance concerning the events and processes. There are only three key factual differences in the 
respective versions involving topics Mr Armstrong says he discussed in the course of consultation and which Mr Van Tonder 
denies were discussed. 

112 First, Mr Armstrong says he informed the legal team on 12 May 2021 that his review of the work on foot led him to the 
conclusion that the volume of legal work was reducing significantly, that he made it clear there was not enough legal work to 
retain them all in their current roles, but he had not yet made a final decision. 

113 Second, Mr Armstrong says he discussed with the legal team the potential opportunity for redeployment in the roles of Finance 
Officer and HR Officer. 

114 Mr Armstrong’s version in relation to the 12 May 2021 meeting was not put to Mr Van Tonder in cross-examination. Further, 
Mr Van Tonder and Mr Armstrong were not the only parties present at the 12 May 2021 meeting. Ms Fennelle and Mr Farrell 
were also present. Mr Farrell remains an employee of SWALSC. It might have been expected that, given the factual dispute 
between the parties on this issue, SWALSC might have called Mr Farrell to corroborate Mr Armstrong’s account. I note that 
no Jones v Dunkel [1959] HCA 8; (1959) 32 ALJR 395, nor any Browne v Dunn (1893) 6 R 67 submission was made by any 
party, nor was I invited to draw adverse inferences. 

115 However, Mr Armstrong’s departure from his evidence-in-chief in the form of the additional evidence that he had discussed a 
HR Officer role, has significance, in my view. The issue of the adequacy of consultation and the absence of meaningful 
discussion about redeployment is a central issue in this case. There can be no doubt that Mr Armstrong was aware of the 
importance of his evidence as to what was discussed on 12 May 2021 to the outcome. The change in his evidence on this topic 
reflects adversely on the reliability of his evidence. Therefore, I prefer Mr Van Tonder’s version of the 12 May 2021 meeting. I 
find that Mr Armstrong did not advise the lawyers that he had not yet decided about redundancies or was still assessing 
resourcing needs. I find that he did not discuss redeployment opportunities. 

116 Finally, there is the dispute as to whether the substance of what was discussed during the 25 May 2021 meeting was the 
possibility of voluntary redundancy or the genuineness of the redundancy decision more specifically. 

117 Again, Mr Van Tonder’s version of the 26 May 2021 meeting was not challenged by SWALSC’s counsel during 
cross-examination. His version was more comprehensive than Mr Armstrong’s version. It is also consistent with 
Mr Van Tonder’s email to Mr Armstrong of 2 June 2021, which referred to the meeting as being ‘Without Prejudice’ and 
referred to a letter being prepared setting out SWALSC’s voluntary redundancy proposal. Further, Mr Armstrong’s implicit 
criticism of Mr Van Tonder’s ‘refusal’ to provide a proposal for acceptance of a voluntary redundancy reflects a lack of 
objectivity in his evidence. Therefore, I prefer Mr Van Tonder’s account, which is that the substance of the discussion centred 
on whether the parties could reach an agreement on a voluntary redundancy, not Mr Van Tonder’s concerns about redundancy 
more generally or whether termination would be a genuine redundancy. 

118 At the end of the day, resolving these factual disputes takes matters only so far. The quality of the consultation was not as good 
as SWALSC attempted to portray it. 

119 What is conclusive, in my view, is the uncontested fact that Mr Van Tonder was not informed that SWALSC would retain a 
legal position, what that legal position was, or how the selection of the legal position would occur. 
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120 By 24 May 2021, Mr Armstrong had determined that the volume of legal work that was required to be performed could be 
performed by a single lawyer at SLO level. He had also determined that the fixed-term position filled by Mr Farrell would be 
the position that was retained while the other two legal positions would be made redundant. 

121 While there was an early indication by Mr Beven that SWALSC would retain a corporate lawyer at a position well below 
Mr Van Tonder’s level, Mr Armstrong’s evidence was that he did not consider himself bound by Mr Beven’s thinking and that 
he formed his own assessment. At all times from the date of his meeting with Mr Beven and Ms Fennelle on 4 May 2021 until 
the date of termination, Mr Van Tonder’s understanding was that all lawyers’ roles would be made redundant and that there 
was no opportunity for redeployment in a legal position. He was never given an opportunity to even raise the possibility of him 
filling the remaining legal position. 

122 The failure to have communicated this information to Mr Van Tonder must mean that the consultation deprived him of a fair 
opportunity to put a case in relation to redeployment. He was effectively misled in relation to the true position. The 
consultation cannot be said to have been meaningful or to have afforded Mr Van Tonder a fair go all round. Therefore, I find 
the dismissal was unfair. 

Was Mr Van Tonder’s selection for redundancy unfair? 
123 Termination in circumstances of a genuine redundancy may be harsh, oppressive or unfair due to the employer’s failure to 

apply a fair and objective selection criteria in determining which employee is to be made redundant. The onus is on the 
employee to show that the selection criteria adopted was unfair: Midland Brick at [77], citing Quality Bakers Australia and 
Gromark Packaging v The Federated Miscellaneous Workers Union of Australia, WA Branch (1993) 73 WAIG 220. 

124 SWALSC’s position in relation to this issue was that key factors in Mr Armstrong’s decision to retain Mr Farrell in the role of 
SLO, rather than offering the role to Mr Van Tonder, were that, at the relevant time: 
(a) Mr Van Tonder had indicated he would accept a voluntary redundancy; and 
(b) the role was occupied by Mr Farrell, who was engaged on a fixed-term contract in circumstances where, at the time, 

the future status and budget of SWALSC was uncertain, and it was not clear that even Mr Farrell would be required 
on an ongoing basis. 

125 As to the first factor, Mr Armstrong’s evidence was to the effect that at the time he made the decision, it was clear to him that 
Mr Van Tonder had not accepted a voluntary redundancy, nor had he indicated he would accept a voluntary redundancy. 
Indeed, no other conclusion could reasonably be arrived at on the correspondence before the Commission, particularly 
Mr Armstrong’s letter to Mr Van Tonder dated 21 June 2021 in which he states, ‘…I confirm that you have not, to date, 
expressed interest in accepting a VR’. Mr Van Tonder had simply engaged in negotiations to explore whether a mutual 
agreement could be reached for his departure from SWALSC. 

126 Even if Mr Van Tonder had expressed interest in participating in a voluntary redundancy, in circumstances where I have found 
he did so without accurate information about possible opportunities for redeployment in a legal position, means that such 
expression of interest should not be treated as a good reason for excluding Mr Van Tonder from consideration for 
redeployment. 

127 Of course, that Mr Van Tonder had involvement in a voluntary redundancy expression of interest process, whereas Mr Farrell 
did not, is because Mr Farrell, as a fixed-term employee, had no redundancy entitlements. Mr Farrell was not invited to 
participate in voluntary redundancy. There was no option for him to have done so. This basis for differential treatment of 
Mr Van Tonder and Mr Farrell could not logically be maintained. 

128 As to the second factor, Mr Armstrong conceded in cross-examination that he did not see Mr Van Tonder as a contender for 
the SLO role. This is despite his evidence that Mr Van Tonder could have performed all of the duties and responsibilities of the 
SLO role. When asked whether he had considered Mr Van Tonder to be a contender, he would have spilled the role, his either 
circular or evasive answer was: 

…I didn’t consider the applicant to be a likely - likely senior legal officer because I made a decision not to spill the role 
because we had a senior legal officer that could perform the duties that was already in the position. 
KEMP, MR: Okay. But if you had thought of him as a SLO you would have likely have spilled the role. Have a look at 
paragraph 96 of your - - -?---So there was no - - - 
You say: 
“If you - if Ms Fennell had not accepted the voluntary redundancy and there were multiple SLOs that had to be 
considered, I would likely have spilled the role.” 
?---But there was no reason for me to consider that. 
KEMP, MR: But there were two - - -?---No, there was no reason for me to consider that because we had Mr Farrell who 
was on a fixed term contract. 

129 As I understand Mr Armstrong’s evidence, he was mindful that even though one legal position was going to be needed in the 
short to medium term, ultimately, even that position would be made redundant. However, when it was to be made redundant 
was uncertain and would most likely fall within a future financial year. SWALSC had allocated funds in its budget to pay for 
redundancies in the 2020/2021 financial year but future funding for redundancies in any subsequent financial year depended 
upon federal agency funding. Retaining Mr Farrell in a fixed-term capacity therefore afforded greater ‘flexibility and certainty’ 
in that no future redundancy payments would need to be budgeted when his employment eventually came to an end. 

130 There was no evidence before the Commission of Mr Farrell’s qualifications or experience relative to Mr Van Tonder’s. It is 
clear, however, that his length of service with SWALSC was shorter than Mr Van Tonder’s, with Mr Farrell having 
commenced in 2019. A comparison of his job description also reveals that his scope of duties for SWALSC were less extensive 
than Mr Van Tonder’s. Finally, and most significantly, his status was fixed-term as opposed to Mr Van Tonder’s status as a 
permanent ongoing employee. 
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131 When Mr Armstrong asked whether there was anything preventing SWALSC from offering Mr Van Tonder the SLO role on a 
fixed-term basis, Mr Armstrong said it would probably have had to ‘make the applicant redundant and then changed to a 
fixed-term contract’. 

132 It was common ground at the hearing that SWALSC was bound by the redundancy provisions contained in the SWALSC 
Collective Agreement 2018. Clause 47 deals with redundancy. It is silent in relation to criteria for selection of employees for 
redundancy. It contains obligations in relation to payment of redundancy or severance pay, Job Search entitlements, notice 
periods and consultation. Most notably, cl 47.10.1(d) states that the clause (and the obligations contained in it) are exempted 
and do not apply to: 

Employees engaged for a specific period of time or for a specific task or tasks;… 
133 Therefore, there was no dispute that the redundancy obligations and rights contained in cl 47 did not apply to Mr Farrell. 

Indeed, for this reason, Mr Armstrong considered retaining Mr Farrell in preference to Mr Van Tonder. 
134 The exclusion of fixed-term contract employees from redundancy entitlements is standard in industrial instruments and statutes 

dealing with redundancy. The current provisions of s 123 of the FW Act provides that Division 11 including the provisions for 
Redundancy Pay, do not apply to ‘an employee employed for a specified period of time, for a specified task, or for the duration 
of a specified season’. This exclusion has carried forward from the Termination, Change and Redundancy Case 
(1984) 8 IR 34. The application by the Australian Council of Trade Unions for redundancy standards that was the subject of 
that decision excluded from its scope fixed-term employees. While the Australian Conciliation and Arbitration Commission 
did not give express reasons for the exclusion of this category of employees, severance pay is essentially to compensate 
employees for the loss of a reasonable expectation of continued employment and for the need to adjust to new circumstances, 
re-organise their lives and seek new employment: see Termination, Change and Redundancy Case at [50]: 

… 
We believe that, subject to capacity and good conduct, it is reasonable for employees and employers to have a proper and 
reasonable expectation of continued employment after a significant period of time which increases with the length of 
employment. Further, in our opinion the traditional week’s notice of termination included in federal awards provides no 
practical opportunity for those who have been in a particular job for some time to adjust to the proposed change in 
circumstances, re-organize their lives and seek alternative employment… 
We are aware that to some extent the two factors of age and length of service overlap and so far as length of service is 
concerned there is also an overlap with the provision of long service leave which is granted for similar reasons. 
Nevertheless, we have taken both these factors, and the need to adjust to the change in circumstances on termination of 
employment, into account in awarding increased notice of termination of employment… 

135 This history may not amount to an industrial principle that fixed-term employees should be selected for redundancy in 
preference to permanent employees. However, it highlights that in reality, permanent employees have a degree of expectation 
of ongoing employment, which, by definition, is not present for fixed-term employees. It follows that a permanent employee’s 
reasonable expectation of ongoing employment should be a factor in managing redundancy processes and determining 
selection for redundancy where the choice for selection is between fixed-term employees and permanent employees.  

136 Mr Armstrong did not factor this consideration into his reasoning. On the contrary, he preferred retaining a fixed-term 
employee to give the business greater ‘flexibility’ which really translates to certainty in relation to future costs. This is despite 
the fact that Mr Farrell was told on 6 May 2021 not only that his contract would not be renewed beyond its expiry but that it 
would likely be ended early. 

137 Further, to the extent that the ‘flexibility’ of a fixed-term contract was a significant consideration for Mr Armstrong, it was not 
apparent why Mr Van Tonder could not be redeployed in a fixed-term contract position. The preference for a fixed-term 
contract, therefore, says nothing about the selection of who should appropriately perform the fixed-term contract and whose 
employment should be terminated for reasons of redundancy. 

138 As counsel for Mr Van Tonder pointed out during the hearing, the SWALSC Collective Agreement 2018 expressly avows that 
SWALSC is committed to retaining mature aged workers. Clause 40 provides as follows: 

40 Retaining Mature Age Workers 
40.1 The Employer is committed to the retention of mature aged workers and recognises that incentives may need to 

be offered by the Employer, including: 
40.1.1 Access to part time work, job sharing and purchased leave; Employee initiated fractional work, where an 

Employee works part time hours or days averaged over a twelve (12) month period; and a deferred salary 
scheme, e.g. a four-year (4) in five (5) year arrangement; 

40.1.2 Superannuation arrangements that do not financially disadvantage an Employee, when working part time, 
changing roles such as phasing out of management or higher-level responsibilities or when working past the 
minimum retirement age; 

40.1.3 Employer funded access to financial advice before an Employee retires. 
139 While this clause does not expressly give mature age workers preference in selection for redundancy or redeployment (to do so 

would likely breach anti-discrimination laws), the commitment to the retention of mature age workers must be given some 
content. Mr Van Tonder’s age, the skills and knowledge associated with his maturity and the hardship he might suffer because 
of his age were all relevant considerations for the purposes of selection for redundancy. SWALSC failed to take these into 
account. 

140 Finally, I am mindful that the method Mr Armstrong utilised to select an individual for termination, and an alternative 
individual for retention, appears to have been based solely on the contractual or other industrially sourced entitlements of those 
respective employees. Namely that Mr Farrell, as a fixed-term employee, was not entitled to receive redundancy pay on 
termination but Mr Van Tonder was. Had the parties been a national system employer and national system employee 
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respectively, it is possible that such an approach would constitute adverse action against Mr Van Tonder under s 342 of the 
FW Act, in breach of s 340 of the FW Act, taken because Mr Van Tonder had a workplace right being entitled to the benefit of 
the redundancy clause of the SWALSC Collective Agreement 2018. It would be imprudent to endorse a decision that 
discriminates in a potentially unlawful way. 

141 For all of the above reasons, I find that Mr Van Tonder’s selection for redundancy, or more accurately, that he was overlooked 
for redeployment, rendered the circumstances of Mr Van Tonder’s dismissal unfair. 

Remedy 
142 Mr Van Tonder is seeking reinstatement or re-employment. SWALSC opposes an order for reinstatement. The parties agreed 

that if Mr Van Tonder’s dismissal is found to be harsh, oppressive or unfair and reinstatement impracticable, there should be a 
separate hearing concerning the quantum of compensation if that issue cannot be resolved between the parties. 

143 Mr Van Tonder’s evidence was that he was willing and able to return to work as a lawyer at SWALSC. Although he specifies 
that he is ready and willing to perform his former position or alternatively, the role of a corporate/commercial lawyer, his 
counsel submits that his evidence makes it clear implicitly that he is also prepared to perform the role of SLO. 

144 Section 23A(3) of the IR Act empowers the Commission to order an employer to reinstate an employee to the employee’s 
former position on conditions at least as favourable as the conditions under which the employee was employed immediately 
before the dismissal. If such reinstatement would be impracticable, then s 23A(4) empowers the Commission to order 
re-employment in another position the Commission considers the employer has available and is suitable. Therefore, 
consideration of remedy involves a two-step process. Only if reinstatement or re-employment is found to be impracticable can 
the Commission then order compensation for loss and/or injury caused by the dismissal. 

145 Whether reinstatement is impracticable involves a consideration of all the circumstances or a ‘spoken factual evaluation’: see 
Australian Rail, Tram and Bus Industry Union of Employees, Western Australian Branch v Public Transport Authority of 
Western Australia [2017] WASCA 86; (2017) 97 WAIG 431 at [148]. The issue of practicability requires a commonsense and 
objective assessment, not simply of the parties’ preferences or inconvenience or difficulty. 

146 Given my findings that the termination of Mr Van Tonder’s employment resulted from a genuine redundancy involving the 
abolition of two lawyer roles, including the PLO role Mr Van Tonder held, it follows that reinstatement is impracticable. There 
is simply no role to which Mr Van Tonder could be reinstated. 

147 It is also incontestable that the only suitable alternative position is the position of SLO, a position that is currently filled by 
another employee pursuant to a fixed-term contract that ends in September 2022. As the only identified alternative position is 
not one that is available, it must follow that re-employment is also impracticable. 

148 Accordingly, Mr Van Tonder should be compensated for his loss resulting from the dismissal. As was foreshadowed at the 
hearing of this matter, I will hear from the parties before making final orders for payment of compensation in accordance with 
the principles for assessment of compensation as set out in Bogunovich v Bayside Western Australia Pty Ltd [No 2] 
(1998) 79 WAIG 8 and summarised by the Full Bench in Scicluna and another v Mr William Paul Brooks T/AS Bayview 
Motel Esperance, WA [2016] WAIRC 00862; (2016) 96 WAIG 1475 at [61]. 
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Result Order issued 
Representation 
Applicant Mr S Kemp of counsel 
Respondent Ms C Vinciullo of counsel  
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Order 
HAVING heard from Mr S Kemp of counsel on behalf of the applicant and Ms C Vinciullo of counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act), hereby orders – 

1. THAT the parties exchange any affidavit evidence they intend to rely on regarding the compensation to be paid 
to the applicant by no later than 13 May 2022. 

2. THAT the parties exchange written submissions regarding the compensation to be paid to the applicant by no 
later than 27 May 2022. 

3. THAT the matter be listed for hearing on the determination of compensation on Tuesday, 7 June 2022 at 
2.15 pm. 

4. THAT there be liberty to apply at short notice. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2022 WAIRC 00161 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2022 WAIRC 00161 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD : TUESDAY, 26 APRIL 2022 
DELIVERED : WEDNESDAY, 27 APRIL 2022 
FILE NO. : B 39 OF 2022 
BETWEEN : HANNAH NYX 

Applicant 
AND 
WARWICK PSYCHOLOGICAL SERVICES 
Respondent 

 

CatchWords : Industrial Law (WA) – Contractual Benefit Claim – Previously filed Unfair Dismissal 
Application – Settlement offer – Mutual release – Bar to proceedings – Claim is trivial – 
Summary dismissal – Further proceedings not desirable in public interest – Application 
dismissed 

Legislation : Industrial Relations Act 1979 (WA)  
Result : Application dismissed 
Representation: 
Applicant : Ms H Nyx on her own behalf 
Respondent : Mr P Ward on his own behalf 
 

Case(s) referred to in reasons: 
Adam v East Metropolitan Health Service [2019] WAIRC 00262; (2019) 99 WAIG 556 
Bradbury v Jos Van Baren, John Dewick, Paul Gangemi and Ivan Hill, Management Agent, Proprietor of Great Western Real 
Estate (1995) 75 WAIG 2927 
Foley v G & J Reely School of Dancing Pty Ltd trading as Arthur Murray School of Dancing (1996) 76 WAIG 4342 
Levaci v Canning Division of General Practice Ltd [2002] WAIRC 06176; (2002) 82 WAIG 2534 

Reasons for Decision 
1 On 26 April 2022, I granted the respondent’s application for summary dismissal of this proceeding. These are my reasons for 

doing so. 
2 The applicant, Ms Hannah Nyx, was engaged by the respondent, Mr Paul Ward, in 2 or 3 separate capacities over the course of 

about two years: as an employed administrative assistant/receptionist, as an employed Provisional Psychologist; and prior to 
February 2021 as an independent contractor. 

3 The factual background relevant to this application is not in dispute, and is embodied in the documents before the Commission 
in the form of: 
(a) the correspondence between the parties and the Commission in U 99 of 2021 (Hannah Nyx v 

Warwick Psychological Services) following a conciliation conference on 15 February 2022; 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 305 
 

(b) Ms Nyx’s Form 3 - Denied Contractual Benefits Claim attachments; and 
(c) documents filed by Ms Nyx for the purpose of this hearing on 14 April 2022. 

4 Ms Nyx referred a claim of unfair dismissal to the Commission under s 29A(1)(a)(i) of the Industrial Relations Act 1979 (WA) 
(IR Act). It is common ground that she and Mr Ward participated in a conciliation conference in relation to Ms Nyx’s unfair 
dismissal claim U 99 of 2021 on 15 February 2022. It is also uncontentious that the conciliation conference led to a settlement 
agreement, the terms of which were recorded in an email from Commissioner Emmanuel’s Associate to the parties on 
15 February 2022. 

5 That email set out the terms of Ms Nyx’s offer of settlement. It provided, amongst other things, that Mr Ward would pay 
Ms Nyx a settlement sum of $7,500 gross, in addition to superannuation. The parties agreed to ‘transitional arrangements’, 
which were outlined in an email from Ms Nyx, attached to the Commission’s email. It also provided ‘The parties would agree 
to mutual release and a bar to further proceedings arising out of the employment and contracting relationship’. 

6 The transitional arrangements enabled Ms Nyx to access Mr Ward’s practice’s emails and client database for four weeks to 
15 March 2022 and to write to clients to inform them of her separation from Warwick Psychological Services (WPS) in order 
to facilitate a transition of Ms Nyx’s clients to her new practice. The transitional arrangements also provided, relevantly: 

… 
Access to see clients who are already booked in up to the end of the week (18/02) at WPS and aim to have all my 
materials and equipment out by this date. 
Date of “resignation” to be recorded as Fri 25th Feb and casual access to clinic allowed to clinic to see clients who already 
have bookings unless they can be changed to Zoom. 
… 

7 Ms Nyx’s offer was accepted by an email from Mr Ward to Ms Nyx and the Commission on 16 February 2022. Payment of the 
settlement sum was made by Mr Ward on 17 February 2022. Ms Nyx subsequently confirmed that U 99 of 2021 should be 
discontinued, and it was discontinued. 

8 Ms Nyx then referred a further claim of denied contractual benefits to the Commission under s 29A(1)(a)(ii) of the IR Act. She 
alleged the denial of benefits due under her contract of employment with Mr Ward. In particular, she claims for: 

…payments that he [Mr Ward] missed (full days or part days of employment) for client related work…between 
19 Feb 2021 and 25 Feb 2022… 
PAYG tax not paid. 
Superannuation not paid. 
General entitlements not paid/paid out. 

9 Ms Nyx quantified her claim as $680.13 for ‘backpay still owing’, $176.31 for superannuation from 11 February 2022 to 
25 February 2022 and $583.10 for wages for the transitional period following settlement and associated with six client 
appointments in that period. Her total claim is for $1,439.54. 

10 I must decide whether the terms of the settlement agreement are such that her new claim is barred, and therefore the new claim 
should be dismissed under s 27(1)(a) of the IR Act. 

11 I consider the settlement agreement terms are clear. Both parties agreed to release each other from further claims arising out of 
the employment relationship, and that the settlement of U 99 of 2021 barred such claims. 

12 Although Ms Nyx maintains that she did not intend to release Mr Ward from claims for payment for her services in the 
transitional period, her subjective intention is not relevant. The express agreement is that she would release Mr Ward from all 
claims relating to the employment. 

13 The denied contractual benefits claims are undeniably claims arising out of the employment. This is obviously the case in 
relation to the claims that relate to alleged underpayments for the period before the settlement agreement date of 
16 February 2022. As to the claims for the period after the settlement agreement, and up to 25 February 2022, the settlement 
agreement contemplated that there would be a transitional period to enable clients already booked with Ms Nyx to keep their 
appointments and for clients to transition to Ms Nyx’s new practice. Nothing in the transitional period terms drafted by 
Ms Nyx, and accepted by Mr Ward, expressly required Mr Ward to pay Ms Nyx when allowing her to access the clinic in the 
transitional period and enabling her to fulfill the six client bookings. There is no reason to regard this period as any different to, 
or a carve out from, the express agreement to release Mr Ward from further proceedings arising out of the employment 
relationship. 

14 The Commission has stated on many occasions that it is not in the public interest for the Commission to proceed to hear 
something that has been settled by agreement, particularly when that agreement is the result of having invoked the 
Commission’s jurisdiction and dispute resolution processes: see Foley v G & J Reely School of Dancing Pty Ltd trading as 
Arthur Murray School of Dancing (1996) 76 WAIG 4342, Bradbury v Jos Van Baren, John Dewick, Paul Gangemi and 
Ivan Hill, Management Agent, Proprietor of Great Western Real Estate (1995) 75 WAIG 2927, Levaci v Canning Division 
of General Practice Ltd [2002] WAIRC 06176; (2002) 82 WAIG 2534 and Adam v East Metropolitan Health Service 
[2019] WAIRC 00262; (2019) 99 WAIG 556. 

15 On this basis, I am satisfied that these further proceedings are not necessary or desirable in the public interest because 
Mr Ward has a sound and complete defence to all of the claims Ms Nyx makes in these proceedings. The claims cannot 
succeed. 
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16 I should note that Mr Ward additionally submitted that the claim should be dismissed as trivial because he could establish that 
payments had been made to Ms Nyx, which either exceed, satisfy or substantially satisfy the claims. Ms Nyx accepts that she 
was paid by Mr Ward several payments after the payment of the settlement sum on 17 February 2022, which cumulatively 
exceeded the claimed amount of $583.10 for the transitional period. The parties do not agree on whether the amount paid 
reconciles with all entitlements over the entire period of the employment, or whether the amount corresponds precisely to the 
claims now made. However, even if the settlement agreement does not by its terms bar a claim for payment for the services 
Ms Nyx provided in the transitional period, it is clear she was paid both the settlement sum, finalising all claims prior to the 
settlement agreement date, as well as a further sum which would satisfy the claim relating to services performed after the 
settlement agreement date. I would therefore also find that the claim is trivial, thus warranting dismissal. 

 
 

2022 WAIRC 00168 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HANNAH NYX 

APPLICANT 
-v- 
WARWICK PSYCHOLOGICAL SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 29 APRIL 2022 
FILE NO/S B 39 OF 2022 
CITATION NO. 2022 WAIRC 00168 
 

Result Application dismissed 
Representation 
Applicant Ms H Nyx on her own behalf 
Respondent Mr P Ward on his own behalf 
 

Order 
HAVING heard from Ms H Nyx on her own behalf and Mr P Ward on his own behalf, the Commission, pursuant to the powers 
conferred under s 27(1)(a) of the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

CONFERENCES—Matters arising out of— 

2022 WAIRC 00181 
DISPUTE RE THE INTERPRETATION OF CLAUSE 10(6)(A) OF THE AUTISM ASSOCIATION OF WA INC UNITED 

VOICE RESIDENTIAL SUPPORT WORKERS AGREEMENT 2015 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES UNITED WORKERS UNION (WA) 
APPLICANT 

-v- 
AUTISM ASSOCIATION OF WESTERN AUSTRALIA INC 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 5 MAY 2022 
FILE NO/S C 14 OF 2022 
CITATION NO. 2022 WAIRC 00181 
 

Result Application discontinued by consent 
Representation 
Applicant Mr Z Doherty 
Respondent Ms H Miller of counsel 
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Order 
HAVING heard from Mr Z Doherty on behalf of the applicant and Ms H Miller of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 
 THAT the application be and is hereby discontinued by consent. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2022 WAIRC 00149 
DISPUTE RE INDUCTIONS OF NEW EMPLOYEES IN BREACH OF AGREEMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED WORKERS UNION (WA) 

APPLICANT 
-v- 
EAST METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE TUESDAY, 12 APRIL 2022 
FILE NO/S C 16 OF 2022 
CITATION NO. 2022 WAIRC 00149 
 

Result Discontinued by leave 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the application be discontinued by leave. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 

UNIONS—Matters dealt with under Section 66 
2022 WAIRC 00170 

APPLICATION PURSUANT TO S 66 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CHIEF COMMISSIONER 
CITATION : 2022 WAIRC 00170 
CORAM : CHIEF COMMISSIONER S J KENNER 
HEARD : FRIDAY, 25 MARCH 2022; WRITTEN SUBMISSIONS THURSDAY, 14 APRIL 2022  
DELIVERED : FRIDAY, 29 APRIL 2022 
FILE NO. : PRES 1 OF 2022 
BETWEEN : GREGORY BUSSON 

Applicant 
AND 
THE COAL MINERS' INDUSTRIAL UNION OF WORKERS OF WESTERN 
AUSTRALIA 
Respondent 
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Catchwords : Industrial law (WA) - Application under s 66 - Section 71 certificate not issued - Union 
proceeded on assumption that s 71 certificate in effect - Criteria for maintenance of s 71 
certificate not met - Interim Delegate Board established  -  Order issued 

Legislation : Fair Work (Registered Organisations) Act 2009 (Cth) 
Industrial Relations Act 1979 (WA) s 66, s 66(1)(a), s 71, s 71(5)(b)   

Result : Order issued 
Representation: 
Counsel: 
Applicant : Mr C Fordham of counsel 
Respondent : Mr C Fordham of counsel 
Solicitors: 
Applicant : Slater and Gordon 
Respondent : Slater and Gordon 
 

 
Reasons for Decision 

1 This is an application under s 66 of the Industrial Relations Act 1979 (WA) brought by the applicant, Mr Gregory Busson.  
Mr Busson is a member of the respondent, the Coal Miners' Industrial Union of Workers of Western Australia.  An affidavit in 
support of the application has been filed by Mr Busson.  Mr Busson, as a member of the respondent, has standing to make the 
present application under s 66(1)(a) of the Act. 
Factual background 

2 Mr Busson gave the following evidence in connection with the application: 
(a) He is a member and is the Secretary of the Western Australian District of the Construction, Forestry, Maritime, Mining 

and Energy Union, Mining and Energy Division, which is the Western Australian branch of the CFMMEU, an 
organisation registered under the Fair Work (Registered Organisations) Act 2009 (Cth). 

(b) Mr Busson replaced the previous WA Branch Secretary Mr Wood, who retired in March 2018.  Mr Busson has been the 
WA Branch Secretary since that time. 

(c) Mr Busson said that on Mr Wood’s retirement, information was provided to the Registrar of the Commission in May 
2018, advising of new office holders of the respondent. 

(d) Despite Mr Busson and officers of the respondent understanding to the contrary, proceedings before the Full Bench of 
the Commission in December 1992, for declarations under s 71 of the Act, did not lead to the issuance of a s 71 
certificate. This was so, notwithstanding an amendment to the respondent’s rules registered in February 1994, to 
facilitate the issuance of a s 71 certificate. 

(e) It appears from Mr Busson’s research that the respondent did not notify the Registrar of the matters set out in s 71(5)(b) 
of the Act to obtain a s 71 certificate, as no record of this can be located. 

(f) Both the respondent and the WA Branch have, since about 1994, proceeded on the assumption that a valid s 71 
certificate was in effect. It was assumed  that all persons elected to positions on the WA Branch board of management, 
held the corresponding office in the respondent.  As a result, no separate elections have been held for office holders on 
the respondent’s board of management for many years. 

(g) Mr Busson said that between 1993 and 2003, significant changes have been made to the WA Branch registered rules, 
including eligibility for membership and the abolition of the position of District Treasurer from the board of 
management. Additionally, within the respondent, the office of District Treasurer has fallen into disuse, because of the 
rule changes in the WA Branch. 

(h) In late 2009, the Deputy Registrar informed the respondent that it appeared that the registered rules of the respondent 
and the WA Branch no longer aligned to meet the needs of a s 71 certificate. Mr Busson sought legal advice which 
confirmed that to be so. 

(i) Additionally, the Deputy Registrar confirmed that there is no record held by the Registrar that a request was made for a 
s 71 certificate, or a s 71 certificate issued, after the Full Bench declaration was made in December 1992 and the 
amendment to the respondent’s rules was made in 1994. 

(j) Because of this, Mr Busson said he believed that it appears very unlikely that a s 71 certificate was ever issued. In any 
event, even if so, given the significant changes to the WA Branch registered rules, such a certificate would have 
doubtful effect. 

(k) As a result, Mr Busson expressed the view that those persons recently elected to offices in the WA Branch, were not 
also validly elected to the corresponding offices of the respondent. 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 309 
 

(l) Furthermore, because of the above, the respondent has also been unable to validly constitute its Delegate Board under 
rule 8 of its Rules.  Mr Busson seeks orders from the Commission to rectify the above, on an interim basis, in order that 
the respondent’s rules can be validly amended and an election held. 

3 I find accordingly. 
4 The applicant submitted that despite best endeavours, the final step in the process for the issuance of a s 71 certificate was not 

undertaken by the respondent, to give effect to the declaration of the Full Bench referred to above.  The net effect of the 
present circumstance is that four executive positions that exist on the respondent’s Delegate Board are presently vacant. Given 
the terms of the respondent’s rules, casual vacancies in the offices of District President, District Vice-President, District 
Secretary or District Treasurer, can only be filled by a resolution of remaining members of the Delegate Board. Because of the 
vacancies, a quorum required under the respondent’s rules to fill casual vacancies on the Delegate Board, cannot be formed.   

5 In the absence of an effective and functioning Delegate Board, the respondent cannot hold regular meetings, appoint returning 
officers and conduct elections for office holders under its rules. Accordingly, the orders sought are for the formation of an 
Interim Delegate Board, so that appropriate resolutions can be passed, and the day-to-day business of the respondent can be 
conducted, until such time as Delegate Board vacancies can be filled through an election process.  Furthermore, in the interim, 
the respondent also seeks rules 12(c) and 14(b) that apply to the office of District Treasurer, not have effect, and that the 
functions and duties of the District Treasurer be performed by Mr Busson, as the WA Branch Secretary, whilst the necessary 
changes are made to the respondent’s rules. The orders are sought to operate until on or before 30 June 2024, to enable 
sufficient time for the necessary changes to be made and elections to be held. 
Consideration 

6 I am satisfied on the evidence before me that there is no valid s 71 certificate in effect, such that office holders elected to office 
in the WA Branch hold corresponding offices in the respondent.  Furthermore, and in any event, I am satisfied on the evidence 
that even if this were not so, it appears unlikely that the criteria for the maintenance of a s 71 certificate could be met. 

7 In all the circumstances, there has been an unfortunate oversight in the procedures necessary to have issued a valid s 71 
certificate, following the declarations made by the Full Bench in 1992.  Because of this, it is in the interests of the respondent 
and consistent with the objects of the Act that the affairs of the respondent be put in order and regularised, such that the 
respondent can properly and adequately represent the interests of its members. 

8 Accordingly, for the foregoing reasons, I will make an order that an Interim Delegate Board of the respondent be established to 
conduct the affairs of the respondent, and to exercise all the powers, duties, and functions of a properly constituted Delegate 
Board and to take steps as soon as possible, to regularise its rules. Furthermore, I will order rules 12(c) and 14(b) of the 
respondent’s rules, regarding the office of District Treasurer not apply, and that in the interim, the duties, functions and powers 
of that office be exercised by the WA Branch Secretary, Mr Busson. Elections for office holder positions in the respondent are 
to be held before 30 June 2024. 

9 The orders that I intend to issue will have effect until 30 June 2024, unless otherwise varied.  This should provide sufficient 
time for the respondent to effect the necessary changes and to regularise its affairs. Liberty to apply will be included in the 
order.  A minute of proposed order now issues. 

 
 

2022 WAIRC 00178 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GREGORY BUSSON 

APPLICANT 
-and- 
THE COAL MINERS' INDUSTRIAL UNION OF WORKERS OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 4 MAY 2022 
FILE NO/S PRES 1 OF 2022 
CITATION NO. 2022 WAIRC 00178 
 

Result Order issued 
Appearances 
Applicant Mr C Fordham of counsel 
Respondent Mr C Fordham of counsel 
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Order 
This matter having come on for hearing before me on 25 March 2022, and having received written submissions on 14 April 2022 
and having heard Mr C Fordham of counsel on behalf of the applicant and the respondent, and reasons for decision having been 
delivered on 29 April 2022 the Chief Commissioner, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders – 

(1) THAT an Interim Delegate Board of the respondent is established and constituted as follows – 
(a) Mr Robert Sanford in the office of District President; 
(b) Mr Kim Praetz in the office of District Vice-President;  
(c) Mr Gregory Busson in the office of District Secretary; and 
(d) Mr Darren Crowe in the office of lodge delegate to the Delegate Board. 

(2) THAT each Interim Delegate Board member’s position on the Interim Delegate Board will continue unless or 
until – 
(a) The member resigns or leaves their position on the Interim Delegate Board; or 
(b) The member ceases to be a member of the respondent; or 
(c) The member is elected to an office in the respondent. 

(3) THAT the Interim Delegate Board have the authority to exercise all the powers, duties, and functions of the 
Delegate Board of the respondent and each of the members of the Interim Delegate Board shall have authority to 
exercise all the powers, duties and functions of the office held by each of them. 

(4) THAT rules 12(c) and 14(b) of the respondent’s rules have no effect, and the duties, functions and powers of 
District Treasurer may be exercised by Mr Gregory Busson in his capacity as District Secretary. 

(5) THAT elections are to be held for the offices of District President, District Vice-President, and District Secretary 
before 30 June 2024. 

(6) THAT this order remains in effect until 30 June 2024, unless otherwise varied. 
(7) THAT there be liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00150 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LEE COLLISON 

APPLICANT 
-v- 
AUSTRALIAN NURSING FEDERATION INDUSTRIAL UNION OF WORKERS PERTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE TUESDAY, 12 APRIL 2022 
FILE NO/S PRES 2 OF 2022 
CITATION NO. 2022 WAIRC 00150 
 

Result Discontinued by leave 
Representation 
Applicant In person 
Respondent Ms B Burke of counsel and Ms J Lovett of counsel 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the application be discontinued by leave. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 

2022 WAIRC 00157 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MATTHEW ROSS MCLACHLAN 

APPLICANT 
-v- 
KARCHER PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 21 APRIL 2022 
FILE NO. B 105 OF 2021 
CITATION NO. 2022 WAIRC 00157 
 

Result Direction issued 
Representation  
Applicant Mr M McLachlan 
Respondent Ms A Uebergang (of counsel and Ms S Harington 
 

Direction 
HAVING heard from Mr M McLachlan on his own behalf and Ms A Uebergang (of counsel) and Ms S Harington on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT the applicant file and serve upon the respondent any outlines of witness evidence upon which they intend to rely, 
including any documents they intend to submit through that witness by no later than 12 May 2022; 

2. THAT the respondent file and serve upon the applicant any outlines of witness evidence upon which it intends to rely, 
including any documents it intends to submit through that witness by no later than 2 June 2022; 

3. THAT the applicant file and serve an outline of submissions upon which they intend to rely by no later than 16 June 
2022; 

7. THAT the respondent file and serve an outline of submissions upon which it intends to rely by 30 June 2022; 
8. THAT the matter be listed for hearing for 2 days on a date to be fixed; and 
9. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00195 
DISPUTE RE TERMINATION OF EMPLOYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS’ UNION OF W.A. (INC.) 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 9 MAY 2022 
FILE NO. CR 33 OF 2021 
CITATION NO. 2022 WAIRC 00195 
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Result Direction issued 
Representation  
Applicant Mr D Rafferty (of counsel) 
Respondent Mr R Andretich (of counsel) 
 

Direction 
WHEREAS on 4 November 2021 the applicant filed an application for a compulsory conference pursuant to s 44 of the Industrial 
Relations Act 1979 (WA) (IR Act) relating to the respondent’s dismissal of the applicant’s member;  
AND WHEREAS a compulsory conference was held on 8 December 2021; 
AND WHEREAS the compulsory conference did not result in any settlement of the application between the parties;  
AND WHEREAS the parties conferred and on 14 April 2022 submitted a draft memorandum of the matters requiring hearing and 
determination for the purpose of s 44(9) and r 31 of the Industrial Relations Commission Regulations 2005 (WA); 
AND WHEREAS no party objects to Commissioner T B Walkington hearing and determining the application for the purpose of s 
44(11) of the IR Act; 
AND WHEREAS on 29 April 2022 this matter was referred for hearing and determination;  
NOW THEREFORE having heard from Mr D Rafferty of counsel on behalf of the applicant and Mr R Andretich of counsel on 
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), 
hereby directs, by consent: 

1. THAT by no later than 63 days before the hearing, the respondent is to give informal discovery by serving its list of 
documents in accordance with r 20 of the Industrial Relations Commission Regulations 2005; 

2.  THAT by no later than 49 days before hearing, the inspection of documents is to be completed; 
3.  THAT by no later than 42 days before hearing, the applicant is to file any statement of agreed facts; 
4.  THAT evidence in chief in the matter be adduced by way of signed witness statements which will stand as the evidence in 

chief of the maker. Evidence in chief other than that contained in the witness statements may only be adduced by 
agreement between the parties or by leave of the Commission; 

5.  THAT by no later than 35 days before the hearing, the applicant is to file and serve any documents and witness statements 
upon which it intends to rely; 

6.  THAT by no later than 21 days before the hearing, the respondent is to file and serve any documents and witness 
statements upon which it intends to rely; 

7. THAT by no later than 14 days before the hearing, the applicant is to file and serve a written outline of submissions and a 
list of legislation and authorities relied upon; 

8.  THAT by no later than 7 days before the hearing, the respondent is to file and serve a written outline of submissions and a 
list of legislation and authorities relied upon; 

9.  THAT the matter be listed for hearing for two days on the first available date convenient to the Commission and the 
parties on or after 91 days after the date of this Direction; and 

10.  THAT the parties have liberty to apply on short notice.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2022 WAIRC 00194 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN DOYLE 
APPELLANT 

-and- 
THE ROMAN CATHOLIC BISHOP OF BUNBURY 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE FRIDAY, 6 MAY 2022 
FILE NO/S FBA 2 OF 2022 
CITATION NO. 2022 WAIRC 00194 
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Result Order issued 
Appearances 
Appellant No appearance 
Respondent No appearance 
 

Order 
WHEREAS on 29 March 2022 the appellant filed a notice of appeal under s 49 of the Industrial Relations Act 1979 against a 
decision of the Commission;  
AND WHEREAS on 6 April 2022 the appellant applied to the Full Bench for an order extending the time for the filing of the 
appeal books in respect of this appeal; 
AND WHEREAS on 12 April 2022 the Full Bench ordered an  extension of time to for the filing of the appeal books to 19 April 
2022; 
AND WHEREAS on 5 May 2022 the appellant applied to the Full Bench for an order further extending the time for the filing of the 
appeal books in respect of this appeal; 
AND WHEREAS the Full Bench has considered the application for a further extension of time; 
NOW THEREFORE the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders - 

THAT the time for the appellant to file the appeal books be and is hereby extended to 11 May 2022. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00135 
APPEAL AGAINST THE DECISION OF THE FULL BENCH IN FBA 8 OF 2021 GIVEN ON 4 MARCH 2022 

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 
PARTIES ADRIAN DOYLE 

APPELLANT 
-v- 
THE ROMAN CATHOLIC BISHOP OF BUNBURY ABN 28 169 397 119 

RESPONDENT 
CORAM BUSS J 
DATE THURSDAY, 31 MARCH 2022 
FILE NO/S IAC 1 OF 2022 
CITATION NO. 2022 WAIRC 00135 
 

Result Order Issued 
 

Order 
1. The appellant to file submissions and a list of legal authorities and serve a copy on the respondent by 4pm on 18 April 

2022. 
(Sgd.)  K HAGAN, 

[L.S.] Clerk of Court. 
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2022 WAIRC 00159 
APPEAL AGAINST THE DECISION OF THE FULL BENCH IN FBA 8 OF 2021 GIVEN ON 4 MARCH 2022 

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 
PARTIES ADRIAN DOYLE 

APPELLANT 
-v- 
THE ROMAN CATHOLIC BISHOP OF BUNBURY ABN 28 169 397 119 

RESPONDENT 
CORAM BUSS J 
DATE TUESDAY, 26 APRIL 2022 
FILE NO/S IAC 1 OF 2022 
CITATION NO. 2022 WAIRC 00159 
 

Result Order Issued 
 

Order 
1. The respondent file submissions and a list of legal authorities and serve a copy on the appellant by 4pm on 18 May 2022. 
2. The appellant file the appeal book and provide three hard copies and serve a copy on the respondent by 4pm on 10 June 

2022. 
(Sgd.)  K HAGAN, 

[L.S.] Clerk of Court. 
 

 

2021 WAIRC 00644 
REFERENCE OF DISPUTE - PAY AND OTHER BENEFITS - S.28(2) - OSH ACT 1984 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RUSSELL CARRADUS 

APPLICANT 
-v- 
PATRICKS STEVEDORING HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 20 DECEMBER 2021 
FILE NO. OSHT 7 OF 2021 
CITATION NO. 2021 WAIRC 00644 
 

Result Direction Issued 
Representation  
Applicant Mr L Edmonds (of counsel) 
Respondent Mr S Crilly (of counsel) 
Intervener   Mr K Sardinha (of counsel)  
 

Direction 
WHEREAS the Tribunal issued Direction [2021] WAIRC 00604 on 1 December 2021 to program the hearing and determination of 
the preliminary issue of jurisdiction; 
AND WHEREAS the parties filed a joint statement of agreed facts on 8 November 2021; 
AND WHEREAS the respondent filed and served its outline of submissions with respect to the issue of jurisdiction and any 
evidence upon which it relies in support of its contentions (by way of affidavit) on 19 November 2021;  
AND WHEREAS on 26 November 2021 the respondent filed a Form 1A objecting to the application in this matter; 
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AND WHERAS the respondent provided notices pursuant to s 78B(2)(b) of the Judiciary Act 1903 (Cth), to each of the 
Commonwealth, State and Territory Attorneys-General via serving a copy of the Form 1A filed on 26 November 2021, and a copy 
of Direction [2021] WAIRC 00604; 
AND WHERAS on 17 December 2021 the Tribunal was served notice that the Attorney General for Western Australia intends to 
intervene in these proceedings; 
NOW THEREFORE, the Tribunal, pursuant to the powers conferred under the Occupational Safety and Health Act 1984 (WA) and 
the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT directions 4 to 7 of [2021] WAIRC 00604 be vacated; 
2.  THAT the applicant and any interveners are to file and serve their outlines of submissions with respect to this issue of 

jurisdiction and any evidence on which they rely in support of their contentions (by way of affidavit) by 4:00 pm on 
Friday, 24 December 2021; 

3.  THAT the respondent may file and serve any submissions in reply by 4:00 pm on Tuesday, 25 January 2022; 
4.  THAT the parties and any interveners who seek to be heard advise the Tribunal of their preferences for the matter to be 

listed for hearing or for the matter to be determined on the papers, by 4:00 pm on Wednesday, 2 February 2022; and 
5.  THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2021 WAIRC 00513 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES M.J EDWARDS T/AS M.J EDWARDS & J.PENDARVIS 
APPLICANT 

-and- 
NATASHA STEPHENSON 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE TUESDAY, 21 SEPTEMBER 2021 
FILE NO/S PRES 3 OF 2021 
CITATION NO. 2021 WAIRC 00513 
 

Result Order and declaration issued 
Appearances 
Applicant In person 
Respondent Ms E Creek of counsel 
 

Order and Declaration 
This matter having come on for hearing before me on 20 September 2021, and having heard Mr M Edwards on his own behalf and 
Ms E Creek of counsel on behalf of the respondent, and the parties herein having reached agreement, pursuant to the powers 
conferred under the Industrial Relations Act 1979, and by consent, it is ordered and declared — 

1. THAT the applicant has a sufficient interest as required by s 49(11) of the Act and is therefore entitled to apply 
for orders which appear hereunder. 

2. THAT appeal No. FBA 5 of 2021 has been instituted within the meaning of s 49(11) of the Act. 
3. THAT the operation of order 2 of the Commission made on 26 August 2021 in application U 27 of 2020 be and 

is hereby stayed, pending the hearing and determination of this appeal or until further order. 
4. THAT the applicant places the sum of $9,438.89 into a trust account operated by Clayton Utz, the solicitors for 

the respondent, pending the hearing and determination of the appeal, by close of business 22 September 2021. 
5. THAT within 14 days of the determination of the appeal, disbursement be made of the sum awarded in 

accordance with the decision of the Commission in its determination of the appeal. 
6. THAT on disbursement of the sum awarded to a party in accordance with par 5 of this order, any interest earned 

on the trust account shall be paid to the party to whom the money is disbursed. 
7. THAT there be a liberty to apply generally in relation to this order. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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2022 WAIRC 00193 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS, THE 

PLUMBERS AND GASFITTERS EMPLOYEES' UNION OF AUSTRALIA, WEST 
AUSTRALIAN BRANCH, INDUSTRIAL UNION OF WORKERS 

APPLICANTS 
-v- 
BUILDING TRADES ASSOCIATION OF UNIONS OF WESTERN AUSTRALIA 
(ASSOCIATION OF WORKERS) 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE FRIDAY, 6 MAY 2022 
FILE NO. PRES 4 OF 2022 
CITATION NO. 2022 WAIRC 00193 
 

Result Directions issued  
Representation  
Applicant Mr J Nicholas of counsel 
Respondent No appearance 
 

Direction 
HAVING heard Mr J Nicholas of counsel on behalf of the applicants and there being no appearance on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs– 

(1) THAT the applicants file any evidence in support of the application by 13 May 2022.  
(2) THAT unless otherwise directed by the Commission, the matter be determined on the papers. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2022 WAIRC 00151 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 3 NOVEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARY JENNIFER MEUNIER 

APPELLANT 
-v- 
HOUSING AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR 
 MR S DANE – BOARD MEMBER 
 MR M ABRAHAMSON – BOARD MEMBER 
DATE WEDNESDAY, 13 APRIL 2022 
FILE NO. PSAB 34 OF 2021 
CITATION NO. 2022 WAIRC 00151 
 

Result Direction Issued 
Representation  
Applicant Ms M Meunier 
Respondent Mr D Anderson (of counsel) 
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Direction 
WHEREAS the Public Service Appeal Board (Board) issued Direction [2022] WAIRC 00022 on 24 January 2022 to program the 
hearing and determination of this appeal; 
AND WHEREAS pursuant to that Direction, the parties filed a joint statement of agreed facts and bundle of agreed documents on 
21 March 2022; 
AND WHEREAS on 22 March 2022 the appellant sought an extension to file her outlines of evidence and documents; 
AND WHEREAS on 23 March 2022 the Board directed the appellant to provide reasons in support of her extension request; 
AND WHEREAS the Board did not receive a response from the appellant; 
AND WHEREAS the respondent requested the Board to list a hearing in order to deal with the progress of the appeal; 
AND WHEREAS a For Mention hearing was held before the Board on 12 April 2022 and the Board heard from the appellant on 
her own behalf and Mr D Anderson (of counsel) on behalf of the respondent 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 
(WA), hereby directs: 

1. THAT Directions 3 to 6 of [2022] WAIRC 00022 are vacated; 
2. THAT the appellant files, by 26 April 2022, her signed witness statement and any documents (other than the agreed 

documents) which she intends to rely, and the appellant’s evidence be adduced by the witness statement and will 
stand as the evidence in chief in this matter; 

3.  THAT the appellant files outlines of evidence of witnesses and any documents (other than the agreed documents and 
her own witness statement) which she intends to rely by 26 April 2022; 

4. THAT the respondent files outlines of evidence and documents (other than the agreed documents) on which it intends 
to rely by 4 May 2022; 

5. THAT the parties are granted leave to file written outlines of submissions and any list of authorities upon which they 
intend to rely by 9 May 2022; 

6. THAT the matter remains listed for final hearing on 10 May 2022 and 11 May 2022; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00182 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 3 NOVEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARY JENNIFER MEUNIER 

APPELLANT 
-v- 
HOUSING AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR 
 MR S DANE – BOARD MEMBER 
 MR M ABRAHAMSON – BOARD MEMBER 
DATE THURSDAY, 5 MAY 2022 
FILE NO/S PSAB 34 OF 2021 
CITATION NO. 2022 WAIRC 00182 
 

Result Order Issued 
Representation 
Appellant Ms M Meunier 
Respondent Mr M McIlwaine (of counsel) 
 

Order 
WHEREAS the Public Service Appeal Board (Board) issued Direction [2022] WAIRC 00151 on 13 April 2022 to program the 
hearing and determination of this appeal; 
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AND WHEREAS the appellant has not complied with Direction 2;  
AND WHEREAS the appellant filed two Form 9 – Summons to Give Evidence and Produce Documents applications; 
AND WHEREAS the Board sought clarification from the appellant regarding the Form 9 applications;  
AND WHEREAS the Board did not receive a response from the appellant; 
AND WHEREAS the respondent advised it was unable to comply with Direction 4 and requested the Board adjourn the hearing of 
this appeal; 
AND WHEREAS on 29 April 2022 the Board sought the appellant’s views to the adjournment request; 
AND WHEREAS the Board did not receive a response from the appellant; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 
(WA), hereby directs: 

1. THAT Direction [2022] WAIRC 00151 is vacated; and 
2.  THAT an Interlocutory Hearing be listed on 10 May 2022. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00160 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 24 NOVEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTOPHER SHANE MASEYK 

APPELLANT 
-v- 
DEPARTMENT OF MINES, INDUSTRY REGULATION AND SAFETY 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR  
 MS L BROWN – BOARD MEMBER  
 MS P CHAUHAN – BOARD MEMBER  
DATE WEDNESDAY, 27 APRIL 2022 
FILE NO. PSAB 35 OF 2021 
CITATION NO. 2022 WAIRC 00160 
 

Result Direction Issued 
Representation  
Appellant Mr A Sutton (of counsel) 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from Mr A Sutton on behalf of the appellant and Mr M McIlwaine on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs, by consent: 

1. THAT directions 4 to 9 of 2022 WAIRC 00136 are vacated; 
2. THAT the appellant file and serve upon the respondent any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 4 May 2022; 
3. THAT the respondent file and serve upon the appellant any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 25 May 2022; 
4.  THAT the appellant file and serve upon the respondent an outline of submissions by no later than 1 June 2022; 
5. THAT the respondent file and serve upon the appellant an outline of submissions by no later than 8 June 2022; 
6. THAT the matter remains listed for hearing on 14 June 2022 and 15 June 2022; and 
7.  THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 



102 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 319 
 

2022 WAIRC 00192 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 24 NOVEMBER 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTOPHER SHANE MASEYK 

APPELLANT 
-v- 
DEPARTMENT OF MINES, INDUSTRY REGULATION AND SAFETY 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON – CHAIR  
 MS L BROWN – BOARD MEMBER  
 MS P CHAUHAN – BOARD MEMBER  
DATE FRIDAY, 6 MAY 2022 
FILE NO. PSAB 35 OF 2021 
CITATION NO. 2022 WAIRC 00192 
 

Result Direction Issued 
Representation  
Appellant Mr A Sutton (of counsel) 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from Mr A Sutton on behalf of the appellant and Mr M McIlwaine on behalf of the respondent, the Public Service 
Appeal Board, by majority, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT directions 2 to 7 of 2022 WAIRC 00160 are vacated; 
2. THAT the appellant file and serve upon the respondent any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 13 May 2022; 
3. THAT the respondent file and serve upon the appellant any outlines of witness evidence and any documents upon 

which they intend to rely by no later than 27 May 2022; 
4.  THAT the appellant file and serve upon the respondent an outline of submissions by no later than 3 June 2022; 
5. THAT the respondent file and serve upon the appellant an outline of submissions by no later than 10 June 2022; 
6. THAT the matter remains listed for hearing on 14 June 2022 and 15 June 2022; and 
7.  THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2022 WAIRC 00154 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GARBRIELLA BLUME 

APPLICANT 
-v- 
HILLVIEW GOLF COURSE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 14 APRIL 2022 
FILE NO. U 10 OF 2022 
CITATION NO. 2022 WAIRC 00154 
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Result Direction Issued 
Representation  
Applicant Ms G Blume  
Respondent Mr D Brown and Ms S Claessen  
 

Direction 
HAVING heard from Ms G Blume on her own behalf and Mr D Brown and Ms S Claessen on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs: 

1. THAT the applicant file an amended application by 27 April 2022; 
2.  THAT the respondent may file a response to the amended application by 2 May 2022; 
3.  THAT the applicant file and serve any outlines of witness evidence and documents upon which she intends to rely by no 

later than 17 August 2022; 
4.   THAT the respondent file and serve any outlines of witness evidence and documents upon which they intend to rely by 

no later than 21 September 2022; 
5.  THAT the applicant file and serve an outline of submissions and any list of authorities upon which she intends to rely by 

no later than 5 October 2022;  
6. THAT the respondent file and serve an outline of submissions and any list of authorities upon which they intend to rely 

by no later than 19 October 2022; 
7.  THAT the matter be listed for hearing on a date not before 26 October 2022; 
8. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2022 WAIRC 00162 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID STEVENS 

APPLICANT 
-v- 
NORTH METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 28 APRIL 2022 
FILE NO/S U 18 OF 2022 
CITATION NO. 2022 WAIRC 00162 
 

Result Order issued 
Representation 
Applicant Mr D Stevens on his own behalf 
Respondent Mr J Carroll of counsel and Ms L Sisti 
 

Order 
HAVING heard from Mr D Stevens on his own behalf and Mr J Carroll of counsel and Ms L Sisti on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act), hereby orders – 

1. THAT the question of whether the applicant is a government officer for the purposes of s 80E(1) of the IR Act 
be determined as a preliminary issue (jurisdictional issue). 

2. THAT the respondent file any documentary evidence and written submissions in relation to the jurisdictional 
issue by no later than 6 May 2022. 

3. THAT the applicant file any responsive documentary evidence and written submissions in relation to the 
jurisdictional issue by no later than 20 May 2022. 
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4. THAT any party may make a request that the jurisdictional issue be determined by a hearing and that such a 
request is to be made by no later than 27 May 2022. 

5. THAT if no request for a hearing is made in accordance with order 4, the jurisdictional issue will be determined 
on the papers. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2022 WAIRC 00179 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PAULINE DEVINE 

APPLICANT 
-v- 
SOUTH METROPOLITAN TAFE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 4 MAY 2022 
FILE NO. U 32 OF 2022 
CITATION NO. 2022 WAIRC 00179 
 

Result Direction issued 
Representation  
Applicant Ms P Devine on her own behalf and Ms T Birch 
Respondent Mr R Andretich of counsel and Mr M Taylor 
 

Direction 
1. THAT the question of whether the applicant is a government officer for the purposes of s 80E(1) of the Industrial 

Relations Act 1979 (WA) be determined as a preliminary issue (jurisdictional issue). 
2. THAT the respondent file any documentary evidence and written submissions in relation to the jurisdictional issue by no 

later than 13 May 2022. 
3. THAT the applicant file any responsive documentary evidence and written submissions in relation to the jurisdictional 

issue by no later than 27 May 2022. 
4. THAT any party may make a request that the jurisdictional issue be determined by a hearing and that such a request is to 

be made by no later than 3 June 2022. 
5. THAT if no request for a hearing is made in accordance with order 4, the jurisdictional issue will be determined on the 

papers. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2022 WAIRC 00201 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES VERONA MARIE WAUCHOPE 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 11 MAY 2022 
FILE NO. U 53 OF 2021 
CITATION NO. 2022 WAIRC 00201 
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Result Direction Issued 
Representation  
Applicant Mr A Gill (of counsel) 
Respondent Mr D Anderson (of counsel) 
 

Direction 
HAVING heard from Mr Gill on behalf of the applicant and Mr Anderson on behalf of the respondent, the Commission, pursuant to 
the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs, by consent: 

1. THAT Direction 4 of [2022] WAIRC 00114 is vacated; 
2.  THAT the applicant file and serve upon the respondent any outlines of witness evidence, including any documents upon 

which they intend to rely and an outline of written submissions with respect to the application for orders under s 27(1)(a), 
by no later than 20 May 2022; 

3. THAT the application seeking orders under s 27(1)(a) be listed for hearing on or after 27 May 2022; and  
4.  THAT the parties have liberty to apply.  

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Cultural Institutions 
SDA General 
Agreement 2021 AG 
19/2021 

04/28/2022 The Board of the Art 
Gallery of Western 
Australia, Library Board of 
Western Australia,  The 
Trustees of The Western 
Australian Museum 

The Shop, 
Distributive and 
Allied Employees' 
Association of 
Western Australia 

Commissioner T 
B Walkington 

Agreement 
registered 

 

PUBLIC SERVICE APPEAL BOARD— 

2022 WAIRC 00165 
APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 15 OCTOBER 2020 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2022 WAIRC 00165 
CORAM : PUBLIC SERVICE APPEAL BOARD 

SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
MR G SUTHERLAND - BOARD MEMBER 
MS M BUTLER - BOARD MEMBER 

HEARD : FRIDAY, 25 MARCH 2022 
DELIVERED : THURSDAY, 28 APRIL 2022 
FILE NO. : PSAB 31 OF 2020 
BETWEEN : SANJA SPASOJEVIC 

Appellant 
AND 
SPEAKER OF THE LEGISLATIVE ASSEMBLY 
Respondent 

 

CatchWords : Industrial Law (WA) – Public Service Appeal Board practice and procedure – outlines of 
witness evidence – objections to part of evidence – s 26(1)(b) – admissibility – Relevance 

Legislation : Industrial Relations Act 1979 (WA) 
Public Sector Management Act 1994 (WA)  

Result : Application upheld in part 
Representation: 
Appellant : Mr M Baldwin of counsel 
Respondent : Mr M Ritter SC and Ms K Ellson of counsel 
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Case(s) referred to in reasons: 
Harvey v Commissioner for Corrections, Department of Corrective Services [2017] WAIRC 00728; (2017) 97 WAIG 1525 
Miller (T.A.) Limited v Minister of Housing and Local Government [1968] EWCA Civ J0205-3 
Raxworthy v The Authority for Intellectually Handicapped Persons (1989) 69 WAIG 2266 
Re Pochi v Minister for Immigration and Ethnic Affairs [1979] AATA 64; (1979) 36 FLR 482 
Thavarasan v The Water Corporation [2006] WAIRC 04089; (2006) 86 WAIG 1434 

Reasons for Decision 
1 These are the unanimous reasons of the Public Service Appeal Board (PSAB). 
2 This appeal is listed for a final hearing commencing on 4 May 2022. 
3 Programming orders were made by the parties’ consent, pursuant to which the appellant, Ms Sanja Spasojevic, filed witness 

outlines for four witnesses, including herself, on 22 October 2021. 
4 Under the Western Australian Industrial Relations Commission’s (Commission) Practice Note 9 of 2021 (Practice Note), a 

witness outline is not a witness statement and is not tendered into evidence. It is an outline of the evidence it is expected a 
witness will give in a hearing. Witness outlines cannot be used to cross-examine a witness without leave. The Practice Note 
provides that ‘A witness outline must only cover matters relevant to the case’. 

5 The consent orders required the respondent employer to file responsive witness outlines. In the meantime, the respondent 
applied for orders upholding objections to various parts of the evidence the applicant has foreshadowed, by the witness 
outlines, that she will lead. 

6 Although it could be said that the objections are premature, given that the witness outlines will not themselves form the 
evidence in the proceedings and cannot be tendered into evidence, there is utility in the PSAB indicating at this stage what its 
approach will be at the hearing to evidence of the nature foreshadowed by the witness outlines. This will facilitate the efficient 
hearing and determination of the matter. 

7 The PSAB is not, at this stage, ruling on the admissibility of evidence which is yet to be tendered. We do make directions 
pursuant to s 27(1)(hb) of the Industrial Relations Act 1979 (WA) (IR Act) with a view to limiting the evidence that may be 
adduced to evidence that is relevant to the issues in the appeal. 

8 In considering the objections raised by the respondent, the PSAB will first make some observations as to the role of the rules of 
evidence in proceedings before the PSAB. The PSAB will then discern the issues for determination in these proceedings by 
reference to: 
(a) the test that is applied in appeals under the Public Sector Management Act 1994 (WA) (PSMA) and s 80I(1)(d) of the 

Industrial Relations Act 1979 (WA); 
(b) the respondent’s reasons for the decision to dismiss Ms Spasojevic; and 
(c) Ms Spasojevic’s grounds of appeal. 

9 Finally, we analyse the contentious topics of foreshadowed evidence to find whether these topics are relevant to the issues in 
the necessary sense. 

Dealing with objections to evidence in PSAB matters 
10 The contentious foreshadowed evidence is set out in detail below. The basis for the objections to the contentious foreshadowed 

evidence is that the evidence will not be relevant to the issues to be determined on the appeal. In this regard, the respondent 
says the evidence is not relevant in that it is not capable of rationally affecting, directly or indirectly, the assessment of the 
probability of the existence of a fact or other issue on the appeal. 

11 By her submissions, Ms Spasojevic accepts that the evidence parties seek to adduce in proceedings must be relevant to the 
issues in the proceedings. She maintains the evidence she seeks to adduce is relevant, in the sense described in Cross on 
Evidence: 

[A]ny two facts to which it is applied are so related to each other that according to the common course of events one 
either taken by itself or in connection with other facts proves or renders probable the past, present or future existence or 
non-existence of the other. 

12 Under ss 80L and 26(1)(b) of the IR Act, the PSAB is not bound by the rules of evidence, but may inform itself on any matter 
in such a way as it thinks just. Under s 27(1)(hb) of the IR Act, the PSAB is empowered to decide the matters on which it will 
hear oral evidence or argument and to make such orders as may be just with respect to interlocutory proceedings to be taken 
before the hearing of any matter. The PSAB may also give all such directions and do all such things as are necessary or 
expedient for the expeditious and just hearing and determination of the matter: s 27(1)(v) of the IR Act. 

13 That the PSAB is not bound by the rules of evidence does not mean that the PSAB should disregard the rules of evidence or 
allow any evidence to be tendered without limitations. Sections 26(1)(a) and 26(1)(b) of the IR Act are designed to provide a 
flexible approach to the receipt of evidence and other material in proceedings. The PSAB always retains a discretion as to 
whether to accept material upon which it may rely in reaching a decision. These are provisions that provide flexibility in 
matters of procedure only, not to circumvent the substantive law. 
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14 In Re Pochi v Minister for Immigration and Ethnic Affairs [1979] AATA 64; (1979) 36 FLR 482, the President of the 
Administrative Appeals Tribunal, Brennan J, observed that it was well established that a tribunal should only act on material 
that is reliable and logically probative. His Honour cited Lord Denning in Miller (T.A.) Limited v Minister of Housing and 
Local Government [1968] EWCA Civ J0205-3 where Lord Denning said: 

Tribunals are entitled to act on any material which is logically probative even though it is not evidence in a Court of law. 
15 This means that the PSAB must not only act on material that is logically probative, but on material that is relevant to the issues 

in the proceedings. 
What are the issues in these proceedings? 
The test under s 80I(1) 
16 Ms Spasojevic’s appeal is brought under s 78 of the PSMA and s 80I(1)(d) of the IR Act. 
17 Section 78 provides the relevant provision of Part 2A Division 2 of the IR Act is s 80I which is in the following terms: 

80I. Board’s jurisdiction 
(1) Subject to the Public Sector Management Act 1994 section 52, the Health Services Act 2016 section 118 and 

subsection (3) of this section, a Board has jurisdiction to hear and determine — 
(a) an appeal by any public service officer against any decision of an employing authority in relation to an 

interpretation of any provision of the Public Sector Management Act 1994, and any provision of the 
regulations made under that Act, concerning the conditions of service (other than salaries and 
allowances) of public service officers; 

(b) an appeal by a government officer under the Public Sector Management Act 1994 section 78 against a 
decision or finding referred to in subsection (1)(b) of that section; 

(c) an appeal by a government officer under the Health Services Act 2016 section 172 against a decision 
or finding referred to in subsection (1)(b) of that section; 

(d) an appeal, other than an appeal under the Public Sector Management Act 1994 section 78(1) or the 
Health Services Act 2016 section 172(2), by a government officer that the government officer be 
dismissed, 

  and to adjust all such matters as are referred to in paragraphs (a), (b), (c) and (d). 
[(2) deleted] 
(3) A Board does not have jurisdiction to hear and determine an appeal by a government officer from a decision 

made under regulations referred to in the Public Sector Management Act 1994 section 94 or 95A. 
18 The appeal involves the review of the respondent’s decision de novo. As such, the PSAB is to consider the appeal based on the 

evidence before it, not merely on the basis of whether the respondent made the right decision available to it at the time. The 
PSAB has greater scope to substitute its own view for that of the respondent’s. In the case of dismissal for misconduct, it is for 
the employer to establish on the evidence that the misconduct occurred: see Raxworthy v The Authority for Intellectually 
Handicapped Persons (1989) 69 WAIG 2266 and Thavarasan v The Water Corporation [2006] WAIRC 04089; 
(2006) 86 WAIG 434. 

19 The respondent’s decision is not to be totally disregarded by the PSAB hearing and determining the matter. That the appeal 
involves a hearing de novo does not necessarily mean that the PSAB must re-hear every aspect of the allegations afresh. 

20 What precisely the PSAB must consider in the proceedings ultimately depends upon the nature of the challenge to the decision 
under review: Harvey v Commissioner for Corrections, Department of Corrective Services [2017] WAIRC 00728; 
(2017) 97 WAIG 1525 at [26] and [29]. However, because the PSAB is conducting what is effectively a re-trial of the 
misconduct allegations during which the appellant will have a fulsome opportunity to be heard, procedural failings in the 
disciplinary process will ordinarily be irrelevant: Harvey at [65]-[66]. 

The reasons for dismissal 
21 The decision against which Ms Spasojevic appeals is a decision set out in a letter to her dated 15 October 2020 which was to 

terminate Ms Spasojevic’s employment in accordance with cl 81(c) of the Electorate Officers’ Award 1986, effective 
15 October 2020. The reasons given for this decision were articulated as follows: 

… 
I am satisfied that you repeatedly failed to apply for authorised leave prior to numerous periods of absence from the 
workplace, including extended periods of absence whilst overseas. The fact that you did not retrospectively apply for 
authorised leave is an aggravating circumstance. The salary payments made in respect of those periods of absence from 
the workplace is a financial benefit to which you were not entitled. 
I note your explanation that the Honourable Roger Cook has generally been aware of your whereabouts and that you 
answered emails, working remotely and flexibly during periods of absence from the workplace. 
For the avoidance of doubt, it is not said that the Honourable Roger Cook was unaware that you were periodically absent 
from the workplace, but rather that you were absent from the workplace without authorised leave. 
… 
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Ms Spasojevic’s grounds of appeal 
22 In her grounds for appeal, Ms Spasojevic alleges that the dismissal was harsh, oppressive and unfair because: 

(a) she was given no opportunity to address the decision maker on penalty; 
(b) the alleged defaults by her were factually wrong. In other words, she disputes the factual basis for the findings of 

misconduct; and 
(c) if the procedural requirements for taking leave were not met by her, then this failing was condoned by 

the Honourable Roger Cook MLA and her employer over a long period of time. 
23 Ms Spasojevic’s narrative contained in her Notice of Appeal addresses the factual matters concerning her periods of absence 

from the workplace, the reasons for her absences and the processes which she followed in relation to those absences. She also 
details matters which she characterises as bullying. The individuals whose behaviour she says constituted bullying were her 
electorate office co-workers, and colleagues with whom she did not work, but who attended functions or events that she also 
attended. She does not allege bullying by her managers or the Member for whom she worked. 

24 As to how these matters relate to the dismissal decision and her appeal, the Notice of Appeal states: 
11. In the lead up to my dismissal, whilst at work I was subjected to bullying and intimidation from co-workers 

about my medical conditions; and later when I returned to work on 1 July 2020 and after that date, I was 
subjected to squeezing out behaviour from management to make me resign. 

12. The squeezing out behaviour included baseless allegations of misconduct [e.g. fraud which was never put in 
writing], an offer of severance, removal of my email access, and sent home. 

25 So, insofar as Ms Spasojevic raises a grievance about ‘behaviour from management’, that grievance relates to management 
actions that either were a consequence of the investigation of misconduct, or led to the dismissal decision. Those grievances 
are therefore tied to the substantive issue raised in the grounds of appeal, that is, whether the allegations of misconduct are 
substantiated or not. If the allegations of misconduct are substantiated, it follows that the allegations of misconduct were not 
baseless, and any offer of severance, removal of email access and suspension were not unreasonable. 

26 It is not clear from the Notice of Appeal how the allegations of bullying ‘in the lead up to my dismissal’ relate to the decision 
to terminate the employment or why the allegations would lead to a conclusion that the decision to terminate the employment 
for misconduct was harsh, unjust or oppressive. An attempt to connect the bullying allegations to the appeal was made in the 
Outline of Submissions filed on behalf of Ms Spasojevic for the purpose of the final hearing. From these submissions it 
emerges that the bullying was relied upon in two ways: 
(a) at par 78 of the submissions, it is said that the respondent ‘…gave no consideration to any mitigating factors’ such as; 

the bullying behaviour she had been subjected to, and her previous excellent work record and her long career with the 
WA Labor Party; and 

(b) at par 82 of the submissions, the allegation is made that the termination decision was in part, due to her formally and 
persistently complaining about the bullying and harassment she experienced. 

27 In her submissions in relation to the current application, Ms Spasojevic makes no reference to either of the above grounds. 
Rather, what she now says is: 

The Appellant’s position is that the real reason the Appellant was terminated was because other staff members wanted 
her out, rather than because she allegedly took unauthorised leave (the Reason for Termination Position). 

28 This is not a ground of appeal. It is an entirely new allegation, raised in these proceedings for the first time when 
Ms Spasojevic’s submissions dated 17 March 2022 were filed. The submissions of 17 March 2022 do not seek to rely upon the 
evidence of bullying to support the grounds mentioned in paragraph 26 above. 

29 During the hearing of the current application, Ms Spasojevic’s counsel was asked whether she continued to rely upon the 
alleged bullying as a mitigating factor, and to elaborate on what the bullying evidence showed about the reasons for 
termination. Counsel, quite properly, did not pursue an argument that bullying was a mitigating circumstance. To have done so 
would be unsupportable, unless the alleged bullying was said to have caused Ms Spasojevic to take unauthorised leave. That is 
not her case. 

30 What Counsel said about Ms Spasojevic’s case as to the reasons for dismissal was to the effect that the leave audit was 
concocted as a means to terminate Ms Spasojevic’s employment. The case is that it was instigated because the employer had 
already decided it wanted to get rid of Ms Spasojevic, and this was a convenient means of doing so. 

COSENTINO SC: …But the evidence that your client wants to rely upon in relation to bullying refers to 
various individuals within the electorate office. 

BALDWIN, MR: Yes. 
COSENTINO SC: So can you just tell me why that assists in the case as you've just described? 
BALDWIN, MR: Well, there was - the politics of this office was front and centre. There was, our client was in 

essence picked on by others within the office and that in essence that was - she was - 
essentially, “How do we get rid of her”? And the audit was one avenue by which she was 
gotten rid of. Now, our case is also the fact that these leave forms were filed and were given 
to the Minister and the Minister in effect in the presence of our client tore up the leave 
forms. 
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31 Counsel did not explain how the contentious foreshadowed evidence, which concerns the conduct of electorate officer 
co-workers’ conduct between 2012 and September 2019, had any bearing on this argument. That is, nothing was said about 
how the leave audit was connected in any way to the alleged bullying. It is worth noting here that the events leading to the 
leave audit occurred from 30 June 2020. This omission leaves an impression that the case is merely fanciful. This impression is 
fortified by the fact that the case is raised, for the first time, some 18 months after the appeal was initiated. 

Conclusion as to the issues in the proceedings 
32 The parties agree that the overarching issues in these proceedings are: 

(a) whether Ms Spasojevic did in fact take unauthorised leave, that is, whether the misconduct occurred; 
(b) whether in all of the circumstances, the dismissal by the respondent was justified; and 
(c) if the dismissal was not justified, whether the PSAB can and should exercise its discretion to grant a remedy to 

Ms Spasojevic. 
33 The parties were not agreed as to what sub-issues need to be determined, to arrive at a decision in relation to these overarching 

issues. Based on the reasons for the dismissal decision and the grounds of appeal as described above, we consider the issues for 
determination in this case are: 
(a) what were the requirements for taking authorised leave; 
(b) whether Ms Spasojevic failed to comply with the requirements for taking authorised leave; 
(c) whether the requirements for taking authorised leave were commonly ignored by management in practice such that 

the misconduct was effectively condoned; 
(f) whether Ms Spasojevic’s misconduct, if any is made out, is mitigated by such conduct being condoned or being 

widespread; 
(g) whether Ms Spasojevic’s misconduct, if any is made out, is mitigated by her prior service history; and 
(h) whether Ms Spasojevic’s misconduct, if any is made out, is mitigated because she did not know her leave was 

unauthorised or unapproved. 
33 Although it is not strictly a ground of appeal raised in the Notice of Appeal or Ms Spasojevic’s submissions for hearing, we 

accept a further issue may be whether the reason for dismissal was contrived because the respondent had a predetermined wish 
to terminate Ms Spasojevic’s employment. Even though this ground appears to us, at this stage, to be fanciful, we are prepared 
to consider the relevance of the foreshadowed evidence on the basis that it is an issue in the appeal. 

Analysis of contentious foreshadowed evidence: Ms Spasojevic’s witness outline 
34 By her witness outline, Ms Spasojevic set out the topics she will address in her oral evidence. Of those topics, the respondent 

objects to the following: 
(a) the routine and persistent bullying and harassment experienced by Ms Spasojevic during her employment at the 

electorate office; 
(b) role in monitoring emails in the period 6 July and 7 November 2017; 
(c) evidence on the subject of leave due to illness; 
(d) a letter written on 22 June 2015 and an application in 2017 for a third full time equivalent staff member for the 

electorate office; 
(e) discussions with Ms Mei Wood, former department Human Resources Manager, about staffing arrangements in the 

electorate office in 2017; 
(f) evidence of Ms Spasojevic’s dealings with a union delegate on 13 July 2020; 
(g) the Minister’s Chief of Staff’s conduct towards from July or August 2020 her culminating in her seeking a 

Misconduct Restraining Order against him; 
(h) discussions she had with another member of parliament in July 2020 concerning the Minister’s Chief of Staff; 
(i) Ms Spasojevic’s access to employee assistance documents 91, 92, 93, 100 (Appellant’s Book of Documents); 
(j) a Ministerial staff member’s alleged access to her medical details and emails; and 
(k) payment of personal and annual leave in the period 1 July 2020 to 15 October 2020 and the absence of pay slips 

provided for that period. 
The routine and persistent bullying and harassment experienced by Ms Spasojevic during her employment at the electorate 
office 
35 Ms Spasojevic submits the evidence concerning her allegations of bullying are relevant to issues in the proceedings, 

particularly whether there was misconduct and whether the termination was harsh, for the following reasons: 
(a) The evidence highlights the background circumstances of the Honourable Roger Cook MLA’s electorate office, 

including the way that Honourable Roger Cook MLA dealt with, or failed to deal with, the bullying and harassment 
experienced by the appellant. 

This rationale does not go to any issue in the proceedings. 
(b) The bullying and harassment and the Honourable Roger Cook MLA’s failure to intervene, is a significant 

circumstance of the appellant’s employment relevant to harshness of the dismissal, particularly as it gives context to 
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the poor treatment of the appellant by the respondent and the respondent’s staff, which is inextricably linked to the 
eventual termination of the appellant. 

Ms Spasojevic has not established that these circumstances are relevant to the dismissal either as a mitigating factor or that it is 
in any way ‘linked’ to the termination of her employment. 
(c) The hostile environment of the Honourable Roger Cook MLA’s electorate office and bullying and harassment of the 

appellant, supports the appellant’s Reason for Termination Position. 
Ms Spasojevic has not established how these matters are relevant to the Reason for Termination Position ground. As detailed 
above, that ground is, in effect, that the respondent had pre-determined that it wanted to dismiss Ms Spasojevic. Her 
co-workers’ conduct towards her from 2012 to September 2019 is not probative of this allegation. 
(d) The absence of meaningful intervention or procedures by the Honourable Roger Cook MLA or the Department of 

Premier and Cabinet in dealing with the bullying, supports the existence of an informal environment in the 
Honourable Roger Cook MLA’s electorate office. 

The former fact, if established, does not in any meaningful or substantive way tend to prove or render probable the latter 
conclusion. The submission, in effect, seeks to rely upon this evidence to show a propensity for ‘informality’ that is, that 
because there was informality in dealing with one topic which was being discussed in May 2019, that there is an increased 
probability that there was also informality in dealing with leave authorisations. The two events or topics are entirely unrelated. 
Accordingly, we do not consider the evidence has the requisite probative value or relevance. 
(e) The informal environment at the Honourable Roger Cook MLA’s electorate office indirectly supports the Leave 

Procedure Position, which is directly relevant to the Misconduct Issue. 
We repeat what we have said in relation to (d) immediately preceding. 

36 Ms Spasojevic’s foreshadowed evidence of alleged bullying and harassment during her employment is not relevant to the 
issues in this appeal, and accordingly should be excluded at the hearing. 

Role in monitoring emails in the period 6 July and 7 November 2017 
37 Ms Spasojevic submits the evidence is relevant because: 

(a) it shows her long-term loyalty and commitment to the Minister which is a mitigating factor; 
(b) it highlights the informal nature of the working arrangements and the respondent’s knowledge and approval of the 

existence of an informal working relationship; and 
(c) the informal culture of the electorate office is relevant to the issues of what procedures were required for taking 

leave, and whether particular practices were condoned. 
38 We do not consider that the evidence foreshadowed in the witness outline is probative of the issues in the proceedings, in 

particular, the issue of what were the requirements for taking leave or whether it was commonplace to disregard those 
requirements. Ms Spasojevic’s service history is not in dispute. The evidence objected to does not tend to prove anything about 
an informal culture in the electorate office. Accordingly, the evidence will not meaningfully inform the issues for 
determination. It should be excluded at the hearing of the appeal. 

Evidence on the subject of leave due to illness 
A letter written on 22 June 2015 and an application in 2017 for a third full-time equivalent staff member for the electorate office 
Discussions with Ms Mei Wood, former department Human Resources Manager, about staffing arrangements in the electorate 
office in 2017 
39 Ms Spasojevic’s Counsel properly conceded during the hearing that this evidence, and the document referred to in this 

evidence (document 11, Appellant’s Book of Documents) did not have the effect of showing an informal working arrangement 
or knowledge of any particular leave arrangement between the Member and Ms Spasojevic. There is no dispute that 
Ms Spasojevic was entitled to take leave when she was unwell. The issue is what was required for authorisation of such leave. 
The evidence does not touch on nor is it relevant to this issue. 

Evidence of Ms Spasojevic’s dealings with a union delegate on 13 July 2020 
40 Ms Spasojevic no longer seeks to rely upon this evidence. 
The Minister’s Chief of Staff’s conduct towards from July or August 2020 her culminating in her seeking a Misconduct 
Restraining Order against him 
Discussions she had with another member of parliament in July 2020 concerning the Minister’s Chief of Staff 
Ms Spasojevic’s access to employee assistance documents 91, 92, 93, 100 (Appellant’s Book of Documents) 
41 Ms Spasojevic submits these documents are relevant to whether the termination was harsh, because the respondent’s treatment 

of her during the investigation and leading to the termination is a circumstance relevant to the fairness of the termination. 
42 The respondent submits that to the extent that the evidence concerns the Chief of Staff’s conduct in a personal capacity, it is 

not conduct by the respondent towards Ms Spasojevic, and therefore cannot be relevant to whether the respondent’s decision to 
dismiss was harsh. 

43 We agree that that evidence of the Chief of Staff’s dealings with Ms Spasojevic generally in the lead up to dismissal will be 
relevant to whether the dismissal was harsh in the manner in which it was carried out. This establishes a ground for the 
admissibility of the evidence foreshadowed at paragraph 11(g), 11(l) and documents 91, 92 and 93 but not the balance of the 
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foreshadowed evidence which is not evidence of the respondent’s treatment of Ms Spasojevic during the investigation and 
leading to the termination. 

A Ministerial staff member’s alleged access to her medical details and emails 
44 Paragraphs 11(m) to (n) of Ms Spasojevic’s witness outline are relied upon by Ms Spasojevic as relevant to the issues of 

whether there was misconduct, and whether the dismissal was harsh. She says that this is evidence of bullying by the Chief of 
Staff, which supports her case that the real reason for termination was that her co-workers wanted to get rid of her. 

45 The foreshadowed evidence of the Chief of Staff’s involvement begins at the point when leave practices come under scrutiny, 
that is, in the investigation of the allegations of misconduct. 

46 It is simply not logically possible that evidence to the effect that this individual impermissibly accessed Ms Spasojevic’s 
personal information, after the alleged misconduct was identified, will tend to show that he had a pre-determined wish to 
dismiss Ms Spasojevic. 

47 Ms Spasojevic also seeks by this evidence to show that the Chief of Staff accessed her private information contrary to office 
practices, and that this in turn was support for ‘the informal nature of the DPC’s and Minister Cook’s offices practices’ which 
‘indirectly’ supports the conclusion that disregarding leave authorisation requirements was common practice and condoned. It is 
probably evident merely by the articulation of this argument that it is a tenuous possible link between the first and last facts. 
Admission of this evidence cannot be justified acting in accordance with the substantial merits of the case. 

Payment of personal and annual leave in the period 1 July 2020 to 15 October 2020 and the absence of pay slips provided for 
that period 
48 Ms Spasojevic submits that paragraph 11(x) and documents 105 to 108 are relevant to the harshness of the dismissal because 

they go to the respondent’s poor treatment of her during the investigation, being that she was not provided with access to her 
information about her pay, and her relevant leave balances. She says this therefore shows that the investigation lacked 
procedural and substantive fairness. 

49 It is apparent on the face of the foreshadowed documentary evidence that the information that Ms Spasojevic was seeking, and 
complains of not being provided, is not information that was relevant to the investigation. That is, it was not information that 
she sought for the purpose of responding to the allegations, nor was it information that she required to respond to the 
allegations. Accordingly, the evidence does not tend in any way to show an absence of procedural or substantive fairness. 

50 This evidence should also be excluded at hearing. 
Analysis of contentious foreshadowed evidence: Mark Foott’s witness outline 
51 Mr Foott’s outline of evidence addresses the following topics: 

(a) the practices within the Honourable Roger Cook MLA’s electorate office, including hours worked and staff; 
(b) the practice within electorate offices in relation to leave forms and procedure for employees taking leave; 
(c) Ms Spasojevic’s work ethic; and 
(d) bullying within the Honourable Roger Cook MLA’s electorate office. 

52 The respondent objects to the evidence in its entirety. While the respondent concedes that Ms Spasojevic’s service history and 
work ethic are relevant to mitigation, it says Mr Foott’s evidence is too remote in time to have any significant value. 

53 It follows from what we have indicated above in relation to Ms Spasojevic’s evidence, that we are not satisfied evidence of 
bullying is relevant to this appeal. However, Mr Foott’s evidence of Ms Spasojevic’s service history should be allowed, other 
than matters that are speculative. 

Analysis of contentious foreshadowed evidence: Justine Elliott’s witness outline 
54 Finally, the respondent objects to the entirety of Ms Elliott’s foreshadowed evidence. The witness outline for Ms Elliott 

indicates her evidence will address the following topics: 
(a) her relationship with Ms Spasojevic and her observations of Ms Spasojevic’s work; 
(b) the roles of and functions of Ministerial staff and electorate staff, including limits on access by one group to the other 

group’s private information; 
(c) the practice within electorate offices in relation to day to day processes and procedures, working hours and leave; and 
(d) the practice within electorate offices in relation to leave forms. 

55 There is no suggestion that Ms Elliott had experience working in the Honourable Roger Cook MLA’s electorate office, nor that 
she made any direct observations of the practices in that office. Her evidence will be that that there were official processes and 
procedures that applied to Ministerial staff for the authorisation of leave. She would also give evidence, though, that in her 
experience such processes and procedures were not uniformly or consistently adhered to. With no connection between her 
experiences, and the situation in the electorate office where Ms Spasojevic worked, Ms Elliott’s evidence of these matters 
cannot logically or relevantly prove what the practice or culture was in the Honourable Roger Cook MLA’s electorate office. 
Nor can the evidence assist Ms Spasojevic’s arguments in mitigation. 

56 For the same reasons that Mr Foott’s evidence as to Ms Spasojevic’s work history should be allowed, Mr Elliott’s evidence of 
her relationship with Ms Spasojevic and Ms Spasojevic’s work should also be allowed. However, the balance of her 
foreshadowed evidence should be excluded. 
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Directions 
57 In accordance with the above reasons, the PSAB directs: 

1. THAT the appellant not lead evidence at the hearing of the appeal in relation to the topics identified in: 
a. Paragraphs 2(c), 5(a) through to 5(ee) inclusive, 3(b) second sentence, 7(f)(i), 7(f)(ii), 7(f)(iii) insofar as it 

concerns events of 2017, 11(h), 11(i), 11(j), 11(k), 11(m), 11(n) and 11(x) of Sanja Spasojevic’s Witness 
Outline filed on 22 October 2021; 

b. Paragraphs 6, 19 and 24-30 inclusive of Mark Foott’s Witness Outline filed on 21 October 2021; and 
c. Paragraphs 8 to 34 inclusive of Justine Elliott’s Witness Outline filed on 22 October 2021. 

2. THAT the appellant not be permitted to tender documents 11, 34, 35, 36, 105, 106, 107 and 108 of the Appellant’s 
Book of Documents filed 25 October 2021. 
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Direction 
HAVING heard from Mr M Baldwin of counsel on behalf of the appellant and Mr M Ritter SC and Ms K Ellson of counsel on 
behalf of the respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 
1979 (WA), hereby directs – 

1. THAT the appellant not lead evidence at the hearing of the appeal in relation to the topics identified in: 
a. Paragraphs 2(c), 5(a) through to 5(ee) inclusive, 3(b) second sentence, 7(f)(i), 7(f)(ii), 7(f)(iii) insofar 

as it concerns events of 2017, 11(h), 11(i), 11(j), 11(k), 11(m), 11(n) and 11(x) of Sanja Spasojevic’s 
Witness Outline filed on 22 October 2021; 

b. Paragraphs 6, 19 and 24-30 inclusive of Mark Foott’s Witness Outline filed on 21 October 2021; and 
c. Paragraphs 8 to 34 inclusive of Justine Elliott’s Witness Outline filed on 22 October 2021. 

2. THAT the appellant not be permitted to tender documents 11, 34, 35, 36, 105, 106, 107 and 108 of the 
Appellant’s Book of Documents filed 25 October 2021. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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Order 
HAVING heard from Mr T Power and Mr S Heathcote of counsel on behalf of the appellant and Mr M Ritter SC and Ms K Ellson 
of counsel on behalf of the respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial 
Relations Act 1979 (WA), hereby orders – 

1. THAT the hearing dates listed for Thursday, 5 May 2022, Friday, 6 May 2022 and Monday, 9 May 2022 be 
vacated. 

2. THAT the matter be adjourned to a directions hearing on Friday, 6 May 2022 at 10.30 am. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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APPELLANT 
-v- 
SPEAKER OF THE LEGISLATIVE ASSEMBLY 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER R COSENTINO - CHAIRPERSON 
 MR G SUTHERLAND - BOARD MEMBER 
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Result Order issued 
Representation 
Appellant Mr A J Power and Mr S Heathcote of counsel 
Respondent Mr M Ritter SC and Ms K Ellson of counsel 
 

Order 
HAVING heard from Mr A J Power and Mr S Heathcote of counsel on behalf of the appellant and Mr M Ritter SC and 
Ms K Ellson of counsel on behalf of the respondent, the Public Service Appeal Board (Board), pursuant to the powers conferred 
under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the directions hearing listed for Friday, 6 May 2022 at 10.30 am be vacated. 
2. THAT the appellant makes all original diaries on which she intends to rely (the diaries) available to the 

respondent for inspection at Forbes Kirby’s offices, Level 2, 256 Adelaide Terrace Perth WA 6000 between 
09.00 am and 05.00 pm, or at Level 18, 111 St Georges Terrace Perth WA 6000, each day from 10 May 2022 
until the last day of the hearing, or until they are tendered in evidence (whichever first occurs) (inclusively). 

3. THAT the appellant provide copies of the diaries to the respondent by 11 May 2022. 
4. THAT the parties confer to ascertain the documents to which the Board should have regard, and they (together) 

prepare and file an Agreed Book of Documents that is bound, indexed and paginated by 24 May 2022. 
5. THAT the appellant be granted leave to file outlines of evidence from any additional witnesses that she 

proposes to call that complies with Practice Note 9 of 2021 by 7 June 2022. 
6. THAT the appellant file a replacement outline of the evidence to be led from Ms Sanja Spasojevic and 

Mr Mark Foote that complies with Practice Note 9 of 2021 by 7 June 2022. 
7. THAT the respondent be granted leave to file any additional outlines of evidence from any additional witnesses 

that it proposes to call that complies with Practice Note 9 of 2021 by 17 June 2022. 
8. THAT the respondent file a replacement outline of evidence to be led from Ms Caroline Meehan, 

Ms Slobadanka Goricanec and Ms Zoey McMillan that complies with Practice Note 9 of 2021 by 17 June 2022. 
9. THAT the appellant be granted leave to file a replacement written outline of her submissions and list of 

authorities by 24 June 2022. 
10. THAT the respondent be granted leave to file amended and supplementary written outline of its submissions 

and supplementary list of authorities by 30 June 2022. 
11. THAT the matter be listed for a 4 day hearing on Monday, 4 July 2022, Tuesday, 5 July 2022, Wednesday, 

6 July 2022 and Thursday, 7 July 2022. 
12. THAT the parties have liberty to apply on short notice. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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FULL BENCH—Appeals against decision of Industrial Magistrate— 

2022 WAIRC 00217 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES Y.D HUI & A.E IMAM 
APPELLANTS 

-and- 
BRIAN EDWARD RAVENSCROFT 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
COMMISSIONER T EMMANUEL 
COMMISSIONER T B WALKINGTON 

DATE FRIDAY, 20 MAY 2022 
FILE NO/S FBA 9 OF 2021 
CITATION NO. 2022 WAIRC 00217 
 

Result Extension of time refused 
Appearances 
Appellants Mr R Tan of counsel 
Respondent Ms I Inkster of counsel 
 

Order 
WHEREAS on 29 April 2022, the Full Bench ordered that the hearing of the above appeal be adjourned, and the appellants be 
granted leave to amend the grounds of appeal with any amended grounds of appeal to be filed by no later than 19 May 2022;  
AND WHEREAS on 18 May 2022 the appellants filed an application requesting a further extension of time of at least four weeks 
to file amended grounds of appeal, with a supporting affidavit from the appellants’ solicitor; 
AND WHEREAS the application for an extension of time is opposed by the respondent; 
AND WHEREAS having regard to equity and good conscience and the interests of the parties to the proceedings under s 26(1)(a) 
and (c) of the Industrial Relations Act 1979 (WA) the Full Bench is not, in all of the circumstances, persuaded that the appellants’ 
application for a further extension of time to file amended grounds of appeal should be granted; 
NOW THEREFORE the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA) hereby 
orders –  
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THAT the application be and is hereby dismissed. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

AWARDS/AGREEMENTS AND ORDERS—Variation of— 

2022 WAIRC 00219 

MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 

APPLICANT 

-v- 

CITY OF KALAMUNDA, SHIRE OF BODDINGTON, SHIRE OF BRIDGETOWN-
GREENBUSHES AND OTHERS 

RESPONDENTS 

CORAM COMMISSIONER T B WALKINGTON 

DATE TUESDAY, 24 MAY 2022 

FILE NO/S APPL 12 OF 2022 

CITATION NO. 2022 WAIRC 00219 
 

Result Award varied 

Representation 

Applicant Mr A Johnson on behalf of the Local Government, Racing and Cemeteries Employees Union (WA) 

Respondents City of Kalamunda and others 
 

Order 
Having heard from Mr A Johnson on behalf of the Local Government, Racing and Cemeteries Employees Union (WA) and having 
served the City of Kalamunda and others, the Commission, pursuant to the powers conferred under the Industrial Relations Act 
1979 (WA), hereby orders –  
 THAT the Municipal Employees (Western Australia) Award 2021 be varied in accordance with the following Schedule and 

that the variations in the attached Schedule shall have effect on and from the date of this Order. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
SCHEDULE 

1. Clause 5 – Definitions:  Delete subclause 5.12 and insert in lieu thereof the following:  
5.12 Union means the Western Australian Municipal, Administrative, Clerical and Services Union of Employees and the Local 

Government, Racing and Cemeteries Employees Union (WA). 
2. Clause 31 – Named Parties to Award.  Delete “Western Australian Municipal, Road Boards, Parks and 

Racecourse Employees’ Union of Workers, Perth” and insert in lieu thereof the following: 
Local Government, Racing and Cemeteries Employees Union (WA) 
 

 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
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2022 WAIRC 00211 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2022 WAIRC 00211 
CORAM : COMMISSIONER T B WALKINGTON 
HEARD : ON THE PAPERS 
DELIVERED : WEDNESDAY, 18 MAY 2022 
FILE NO. : U 45 OF 2021 
BETWEEN : CHRISTY ANN VAN DER HEYDEN 

Applicant 
AND 
COMMUNITY ARTS NETWORK LTD 
Respondent 

 

CatchWords : Unfair dismissal - Preliminary jurisdictional issue - Out of time - Employee - Independent 
contractor - Terms of contract 

Legislation : Fair Work Act 2009 (Cth) 
Industrial Relations Act 1979 (WA) 

Result : Application to accept application out of time is refused 
Representation: 
Applicant : Ms C Van Der Heyden 
Respondent : Mr R Watson and Ms A Rens (of counsel) 
 

Case(s) referred to in reasons: 
Abdalla v Viewdaze Pty Ltd (2003) 53 ATR 30; (2003) 122 IR 215 
Aboriginal Legal Service of Western Australia (Inc) v Lawrence (No 2) [2008] WASCA 254; (2008) 89 WAIG 243 
ACE Insurance Ltd v Trifunovski [2013] FCAFC 3; (2013) 235 IR 115 
Annette Tracy Garlett v Wirnda Barna Artists Inc [2015] WAIRC 00911; (2015) 95 WAIG 1645 
Bankstown Handicapped Children’s Centre Association Inc v Hillman & Anor [2010] FCAFC 11; (2010) 182 FCR 483 
Cai (t/as French Accent) v Do Rozario [2011] FWAFB 8307; (2011) 215 IR 235 
Construction, Forestry, Maritime, Mining and Energy Union & Anor v Personnel Contracting Pty Ltd [2022] HCA 1; (2022) 96 
ALJR 89 
Malik v Paul Albert, Director General, Department of Education of Western Australia [2004] WASCA 51; (2004) 84 WAIG 683 
Michael Moore-Crouch v Goldfields Individual and Family Support Association [2014] WAIRC 01364; (2014) 95 WAIG 147 
Paul Ernest Dallaston v Canon Foods [2005] WAIRC 01978; (2005) 85 WAIG 2999 
Personnel Contracting Pty Ltd t/as Tricord Personnel v The Construction Forestry Mining and Energy Union of Workers 
[2004] WASCA 312; (2004) 85 WAIG 5 
Stevens v Brodribb Sawmilling Company Pty Ltd [1986] HCA 1;(1986) 160 CLR 16 
The Director of The Fair Work Building Industry Inspectorate v Linkhill Pty Ltd (No 7) [2013] FCCA 1097 

Reasons for Decision 
1 Ms Van Der Heyden applies to the Western Australian Industrial Relations Commission (the Commission) for an order for 

financial compensation because of her termination from employment by the Community Arts Network Ltd (CAN) which she 
claims was unfair.  

2 CAN assert that Ms Van Der Heyden was engaged as an independent contractor and was not an employee and the Commission 
lacks jurisdiction to consider Ms Van Der Heyden’s claim.  In addition, CAN submits that Ms Van Der Heyden’s application 
was made outside of the 28 day limit and contend that the application ought be dismissed because there is no basis to conclude 
that it would be unfair not to grant the extension.  

3 I must decide whether to accept Ms Van Der Heyden’s application outside of the 28 day limit.    
Principles 
4 Section 29(2) of the Industrial Relations Act 1979 (WA) (IR Act) provides that an application under s 29(1)(b)(i) for a remedy 

of an unfair dismissal must be made within 28 days of a dismissal from employment.  Section 29(3) provides that the 
Commission may accept an application outside of the prescribed time limit if it would be unfair not to do so.  That is, the time 
limit ought to be complied with unless there is an acceptable reason for the delay which makes it equitable to extend. 
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5 The principles to be applied in deciding whether to accept an application made after 28 days from a dismissal are set out in 
Malik v Paul Albert, Director General, Department of Education of Western Australia [2004] WASCA 51; (2004) 84 WAIG 
683 and include consideration of: 

(a) The length of the delay 
(b) The reasons for the delay and whether an acceptable explanation makes it equitable to extend the time 
(c) Merits of the claim 
(d) Prejudice to the respondent 
(e) Fairness between the applicant and other persons in a similar position 
(f) Any action taken by the applicant to contest the dismissal other than the filing of the claim 

Length of Delay and Reason for the Delay 
6 Ms Van Der Heyden submits that she initially made an application to the Fair Work Commission (FWC) within the 21 days of 

her dismissal required under the Fair Work Act 2009 (Cth).  On 29 April 2021, CAN notified that it believed it was not a 
national system employer in its submissions filed with the FWC. 

7 Ms Van Der Heyden contends that the respondent did not file its submissions in which it raised an objection to the jurisdiction 
of the FWC within a time frame that would have permitted her to make an application to the Commission.  Ms Van Der 
Heyden asserts that the CAN engaged legal expertise and did not notify her of the nature of the organisation in a timely 
manner. 

8 Ms Van Der Heyden submits that her claim ‘had been sitting’ with the FWC until 21 May 2021. 
9 Ms Van Der Heyden submitted an application to the Commission on 2 June 2021 and it was filed on 10 June 2021.  On 3 June 

2021 the Commission’s Registry notified Ms Van Der Heyden that her application was deficient.  On 10 June 2021 the 
Registry sent an email to Ms Van Der Heyden advising that the Registry had not received any further correspondence from her 
and sought her intentions concerning her application.  Later that day, Ms Van Der Heyden addressed the deficiencies and 
submitted a corrected application.  

10 Ms Van Der Heyden submits that she is representing herself and is not familiar with the laws in Western Australia as she is not 
from this State and did not have knowledge of the Commission. Ms Van Der Heyden contends that her lack of knowledge of 
the Western Australian employment laws ought to be considered and her application accepted out of time. 

11 The respondent contends that it notified Ms Van Der Heyden at the earliest opportunity in their submissions to the claim in the 
FWC filed on 29 April 2021.  CAN submit that Ms Van Der Heyden did not act upon this information for 42 days after being 
first notified by it that it considered it was not a national system employer. 

12 CAN submit that on 17 May 2021 the FWC urgently convened a teleconference during which Ms Van Der Heyden agreed that 
CAN was not a national system employer and she was advised that she could make a claim to the Commission.  The 
respondent asserts that the Commission ought not accept Ms Van Der Heyden’s application because she did not act on the 
information until 24 days after being made aware that she could commence a claim in the Commission. 

13 I do not agree with CAN’s assertions that Ms Van Der Heyden ought to have made an application to the Commission when 
CAN notified her through its submissions filed in the FWC that it believed it was not a national system employer.  The issue is 
not whether the applicant could lawfully have lodged a claim in this Commission earlier than she did, it is whether she acted 
unreasonably in not doing so.  In circumstances where the respondent is a not for profit organisation it can be difficult to assess 
the correct identity of the organisation and it would be reasonable for applicants to consider the respondent’s submissions and 
possibly obtain professional and expert advice. 

14 I accept that an error as to the correct jurisdiction in which to commence a claim may occur in cases where the identity of the 
employer may not be clear.  Ms Van Der Heyden’s lack of knowledge of employment law and being self-represented could be 
considered a contributory explanation for the initial error in applying to the FWC. 

15 However, once Ms Van Der Heyden had decided that her application was not made in the correct jurisdiction, Ms Van Der 
Heyden ought to have acted promptly.  I find that Ms Van Der Heyden waited 16 days after she agreed her initial claim to the 
FWC was in error and she had been made aware that she could commence a claim with this Commission.  Ms Van Der Heyden 
has not provided an explanation for this delay.  Ms Van Der Heyden did not provide an explanation for the delay of eight days 
to address the deficiencies in her application so that her application could be filed with the Commission.  This has resulted in a 
delay of 24 days before commencing proceedings in the Commission without an explanation from Ms Van Der Heyden.  This 
delay represents a significant proportion of the prescribed time limit of 28 days. 

16 I find that Ms Van Der Heyden has not provided an explanation for the full extent of the delay.  The application is 72 days 
outside of the time limit and given the delay resulting from an initial error in the selection of jurisdiction Ms Van Der Heyden 
was obliged to act promptly unless there was a reasonable explanation for not doing so.  The absence of an explanation for the 
delays in initiating and progressing her application to the Commission fails to satisfy one of the considerations established in 
Malik.  

Merits of the Claim 
17 In deciding whether it would be unfair not to accept an application out of time, an assessment of the merits is required.  

However, the assessment at this stage is only in a ‘rough and ready way’ as Steytler J observed in Malik:  
The Commission is empowered to accept a late referral if it would be ‘unfair’ not to do so, and, while an assessment of 
the merits ‘in a fairly rough and ready way’ (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
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important consideration, there is nothing in the words of s 29(3) which imports any obligation, on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under section 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would 
ever be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown 
that the applicant had no prospect of success [25]. 

18 CAN contend that Ms Van Der Heyden’s application lacks merit and cannot succeed because Ms Van Der Heyden was not an 
employee, and the Commission lacks the necessary jurisdiction to hear and determine her claim. 

19 Ms Van Der Heyden submits that she was originally engaged by CAN from Cairns, QLD as a contractor for the Place Names 
Walyalup project.  However, Ms Van Der Heyden says that she believes it was a sham contract arrangement and that she 
worked for four days a week as a Project Manager without any benefits of an employee.  Ms Van Der Heyden says she was: 

under the constant direction of CEO and micromanaged without reasonable means to manage the project autonomously, 
to be a representative of the organisation and the project at all times with an organisational business card in my name, to 
have a key to the office, to receive wages/salary fortnightly after invoicing, representation on the CAN website, listings of 
my set work hours and days on the internal/office CAN staff board, my days and hours listed on an internal Google doc 
available to all staff in CAN, requested to sign into the CAN Slack channel daily as per all other staff employed by CAN. 

20 Ms Van Der Heyden submits that during her time working with CAN she was also engaged to assist in writing grant and 
funding proposals and work on other projects within the organisation.  ‘These were not tasks set out in my working 
arrangement however CAN benefit from my skills and expertise outside of my nominal role as Place Names Project Manager.’  

The Principles of Assessing the Nature of the Relationship 
21 Section 29 of the IR Act provides the Commission with power to determine claims brought by employees and provides as 

follows:  
29. Who may refer industrial matters to Commission 

(1) An industrial matter may be referred to the Commission — 
 (a) in any case, by — 

(i) an employer with a sufficient interest in the industrial matter; or 
(ii) an organisation in which persons to whom the industrial matter relates are eligible to be 

enrolled as members or an association that represents such an organisation; or 
(iii) the Minister; 
and 

 (b) in the case of a claim by an employee — 
(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or 
(ii) that he has not been allowed by his employer a benefit, not being a benefit under an 

award or order, to which he is entitled under his contract of employment, 
by the employee. 

22 Section 7 defines an “employee”: 
7. Terms used 

employee means — 
(a) any person employed by an employer to do work for hire or reward including an apprentice; or 
(b) any person whose usual status is that of an employee; or 
(c) any person employed as a canvasser whose services are remunerated wholly or partly by commission or 

percentage reward; or 
(d) any person who is the lessee of any tools or other implements of production or of any vehicle used in the 

delivery of goods or who is the owner, whether wholly or partly, of any vehicle used in the transport of 
goods or passengers if he is in all other respects an employee, 

but does not include any person engaged in domestic service in a private home unless — 
(e) more than 6 boarders or lodgers are therein received for pay or reward; or 
(f) the person so engaged is employed by an employer, who is not the owner or occupier of the private 

home, but who provides that owner or occupier with the services of the person so engaged; 
23 In Stevens v Brodribb Sawmilling Company Pty Ltd [1986] HCA 1;(1986) 160 CLR 16, the High Court held that determining 

whether a relationship is that of an employer and employee or principal and independent contractor requires the consideration 
of a number of factors including, but not limited to, control, mode of remuneration, the provision and maintenance of 
equipment, the obligation to work, the hours of work and provision of holidays, the deduction of income tax and the delegation 
of work. 

24 The principles set out in Stevens v Brodribb have been adopted and applied by this Commission in Personnel Contracting Pty 
Ltd t/as Tricord Personnel v The Construction Forestry Mining and Energy Union of Workers [2004] WASCA 312; (2004) 
85 WAIG 5. Abdalla v Viewdaze Pty Ltd (2003) 53 ATR 30; (2003) 122 IR 215, provides a summary of the factors or indicia 
to be considered when determining the nature of the relationship. 
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25 The question to ask when determining whether a worker is an employee or contractor is ultimately whether the worker is a 
servant of another in that other’s business, or whether the worker carries on a business of his or her own account.  

The Contract Itself 
26 In Abdalla v Viewdaze [34] the Full Bench of the Australian Industrial Relations Commission held that: 

The terms and terminology of the contract are always important and must be considered. However, in so doing, it should 
be borne in mind that the parties cannot alter the true nature of their relationship by putting a different label on it.  In 
particular, an express term that the worker is an independent contractor cannot take effect according to its terms if it 
contradicts the effect of the terms of the contract as a whole: that is, the parties cannot deem the relationship between 
themselves to be something it is not.  Similarly, subsequent conduct of the parties may demonstrate that relationship has a 
character contrary to the terms of the contract.  If after considering all other matters, the relationship is ambiguous and is 
capable of being one or the other, then the parties can remove that ambiguity by the very agreement itself which they 
make with one another. [34(3)]. 

27 Subsequently the Full Bench of the FWC in Cai (t/as French Accent) v Do Rozario [2011] FWAFB 8307; (2011) 215 IR 235, 
considered the principles articulated in Abdalla v Viewdaze and the apparent tension between the consideration of the 
description of the relationship in a written agreement where an assessment of all other matters results in a conclusion that is 
ambiguous and the alternative test, in the face of ambiguity, of being:  

… guided primarily by whether it can be said that, viewed as a practical matter, the individual in question was or was not 
running his or her own business or enterprise with independence in the conduct of his or her operations as distinct from 
operating as a representative of another business with little or no independence in the conduct of his or her operations 
[10(5)]. 

28 In a recent High Court case, Construction, Forestry, Maritime, Mining and Energy Union & Anor v Personnel Contracting 
Pty Ltd [2022] HCA 1; (2022) 96 ALJR 89, the majority held that where parties have comprehensively committed the terms of 
their relationship to a written contract, the efficacy of which is not challenged on the basis that it is a sham or is otherwise 
ineffective under general law or statute, the characterisation of that relationship as one of employment or otherwise must 
proceed by reference to the rights and obligations of the parties under that contract. These rights and obligations are to be 
ascertained in accordance with established principles of contractual interpretation.  Absent a suggestion that the contract has 
been varied, or that there has been conduct giving rise to an estoppel or waiver, a wide-ranging review of the parties’ 
subsequent conduct is unnecessary and inappropriate. 

29 Ms Van Der Heyden contends that the initial engagement as a contractor was a sham arrangement and that the relationship 
properly construed is that of an employee.  Ms Van Der Heyden submits that she was denied the benefits of an employee.  

30 A written contract applied to Ms Van Der Heyden’s engagement at the time of her termination.  The contract describes Ms Van 
Der Heyden as a ‘contractor’ and the terms are comprehensive.  The terms of the contract could only be varied by further 
agreement in writing by both parties. 

31 Ms Van Der Heyden submitted that she was originally engaged as a contractor for a project however she believes it was a 
sham contract arrangement.  

Control 
32 Schedule 2 – Services of the written contract sets outs the components of the project and the outcomes required.  The text of 

the Schedule does not provide a distinction between the term of a contract for an independent contractor and the terms used to 
describe the duties of an employee engaged to work on a specific discrete project.  

33 CAN’s evidence is that Ms Van Der Heyden was engaged to deliver a project and had autonomy over how the project would 
be delivered.  CAN’s evidence is that the project was allocated a budget and Ms Van Der Heyden had control over how the 
funds were spent. 

34 Ms Van Der Heyden asserts that she was micromanaged without reasonable means to manage the project autonomously.  
Ms Van Der Heyden did not provide any details nor evidence of her assertion of micromanagement.  Ms Van Der Heyden did 
not contest CAN’s evidence of her control over the budget and project funds. 

35 I find that this indicator favours the characterisation of the relationship as one of principal and independent contractor. 
A Business, Working for Others and Advertising for Alternate Practice 
36 In Paul Ernest Dallaston v Canon Foods [2005] WAIRC 01978; (2005) 85 WAIG 2999, the Full Bench of the Commission 

held that it was correct to find that Mr Dallaston was an independent contractor because Mr Dallaston in purchasing a round of 
business clients from another person engaged by Canon Foods and in attempting to sell his own round including the goodwill 
of a purported business and equipment Mr Dallaston was conducting a business of his own.  In addition, the equipment 
provided by Mr Dallaston was a van with a freezer unit, which involved a comparatively large capital outlay. 

37 The existence of a separate location for the operations of a business indicates an independent contractor as considered in 
Stevens v Brodribb (37) and similar to the inclusion in an industry directory in Abdalla v Viewdaze [35] the promotion of their 
own business will point to an independent contractor. 

38 CAN’s evidence was that Ms Van Der Heyden was not required to provide her services to CAN exclusively during the term of 
her engagement.  CAN submits that Ms Van Der Heyden worked for another organisation during her engagement.  CAN 
contend that Ms Van Der Heyden actively promoted herself as a business using several trading names to be engaged by others 
during her engagement with CAN.  This was not contested by Ms Van Der Heyden. 
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39 The terms of the contract provided for CAN to make available appropriate workspace when requested by Ms Van Der Heyden.  
CAN’s evidence is that Ms Van Der Heyden delivered her services from her home office for most of the duration of the 
engagement and that attendance at CAN’s office was for specific tasks at the request of Ms Van Der Heyden.  This evidence 
was not contested. 

40 My assessment of this indicator favours the characterisation of the relationship as one of principal and independent contractor. 
Payment, Taxation, Superannuation and Benefits 
41 Payment by results or completion of a task may be indicative of a contractor however it is not uncommon for employees to be 

paid commissions as in ACE Insurance v Trifunovski.  Payment on submission of an invoice suggests a business but carries 
less weight if the employer provides the form and dictates the content see The Director of The Fair Work Building Industry 
Inspectorate v Linkhill Pty Ltd (No 7) [2013] FCCA 1097. 

42 The terms of the contract prescribe a contract price which is calculated on assumptions concerning expected hours at an 
expected rate.  The contract makes it clear that the obligations of the contractor must be performed regardless of the actual 
hours or effective hourly rate received.   The contract states that payment is reliant on the progress toward milestones set out in 
the contract. 

43 CAN’s evidence is that Ms Van Der Heyden received payment following the fortnightly submission of invoices.  The invoices 
cited an Australian Business Number and were sent from a business email address held by Ms Van Der Heyden.  CAN did not 
prescribe the form and content of the invoices. 

44 The non-payment of superannuation contributions, workers compensation levies, deductions of income tax, holiday pay or sick 
leave is dependent on the view taken by the putative employer, and whether these are done depends on whether the relationship 
is viewed as one of employment and not the other way around as established in ACE Insurance v Trifunovski [37]. 

45 The terms of the contract do not refer to annual leave or sick leave.  CAN’s evidence is that it did not deduct income tax.  CAN 
agreed that it paid superannuation and asserts that it did so because the professional industrial body advised that it was best 
practice to do so. 

46 My assessment of this indicator favours the characterisation of the relationship as one of principal and independent contractor. 
Assessment of Merits of the Claim 
47 My assessment of the relationship is that it is one of principal and independent contractor and therefore, Ms Van Der Heyden’s 

claim of unfair dismissal cannot succeed. 
Fairness Between the Applicant and Other Persons in a Similar Position 
48 Where the respondent is a not for profit organisation the correct identification of the employer and, therefore, the correct 

jurisdiction, is not always readily evident.  See the contrasting decisions of Aboriginal Legal Service of Western Australia 
(Inc) v Lawrence (No 2) [2008] WASCA 254; (2008) 89 WAIG 243 and that of the Full Court of the Federal Court in 
Bankstown Handicapped Children’s Centre Association Inc v Hillman & Anor [2010] FCAFC 11; (2010) 182 FCR 483. 

49 Delays occasioned by the selection of an incorrect jurisdiction and where an applicant has subsequently identified an error has 
been made and has promptly made an application to the Commission, then applications have been accepted out of time.  See 
for example Michael Moore-Crouch v Goldfields Individual and Family Support Association [2014] WAIRC 01364; (2014) 
95 WAIG 147.  Where an applicant has not acted promptly to actively consider and decide on the question of jurisdiction the 
Commission has not accepted the application out of time.  See for example Annette Tracy Garlett v Wirnda Barna Artists Inc 
[2015] WAIRC 00911; (2015) 95 WAIG 1645. 

50 Similar to the decision of Garlett, where the applicant waited a month to file her application with the Commission after 
becoming aware of the ability to do so, I find that Ms Van Der Heyden having agreed that her application to the FWC was in 
error did not promptly act.  It would not be fair to other individuals who acted promptly on information to allow Ms Van Der 
Heyden’s application, particularly given there is no explanation for the delay in taking any action. 

Any Action Taken by the Applicant to Contest the Dismissal Other than the Filing of the Claim 
51 There is no evidence that Ms Van Der Heyden contested her dismissal other than by filing a claim in the FWC.  Ms Van Der 

Heyden submits that her claim to the FWC was filed within the prescribed 21 day time limitation required by that jurisdiction. 
52 The action taken by Ms Van Der Heyden lessens the consequences of this claim being filed outside of time. 
Prejudice to the Respondent 
53 CAN asserts it is a not for profit organisation that relies on government grants to fund its community service focused activities.  

CAN contends it has not in any way caused or contributed to Ms Van Der Heyden’s delay in bringing this application.  CAN 
has expended resources because of Ms Van Der Heyden pursuing the claim in the FWC, including for the preparation of 
extensive witness statements and legal submissions. 

54 CAN further submits that it will suffer if this claim precedes, in terms of drawing Board members and executive personnel 
away from CAN’s day-to-day community focused activities to prepare for further legal proceedings. 

55 I find that the matters to which the respondent refers arise more from the applicant contesting her dismissal and do not raise 
any significant prejudice arising from the delay in the claim being referred to the Commission.  The preparation of witness’ 
statements and legal submissions will not be wasted if this claim is accepted out of time. 

Conclusion 
56 The considerations set out in Malik are not exhaustive and each case will turn on its own facts and circumstances.  In this 

matter some factors favour the application being accepted out of time.  However, the lack of explanation for the delay in 
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initiating the claim to the Commission promptly and delay in correcting a deficient application, along with my assessment that 
the claim has little prospect of success means that I am not satisfied that it would be unfair not to accept the referral out of 
time.  The application to accept the application out of time is refused. 
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Reasons for Decision 
Background 
1 S&DH Enterprises Pty Ltd (S&DH) contracted with Albermarle Lithium (Albermarle) to install and pre-commission electrical 

and instrumentation works, at Albermarle’s lithium hydroxide product manufacturing plant in Kemerton (Kemerton Lithium 
Plant). 

2 Between 6 July 2020 and 30 April 2021, S&DH employed Mr Levi Rohan as a full-time Electrician in connection with the 
Albermarle contract, for the purpose of delivering the electrical and instrumentation construction services to Albermarle. 

3 The location where the electrical and instrumentation works were to be performed was the Kemerton Lithium Plant. The 
Kemerton Lithium Plant is located about 160 kms south of Perth and 17 kms north-east of Bunbury. Albermarle established a 
transport depot or transit location, roughly 12 kms from the Kemerton Lithium Plant, to provide parking and a location from 
which various contractors could transport their personnel by bus to and from the Kemerton Lithium Plant during its 
construction. This transport depot was situated adjacent to the Australind Spudshed store. It was generally referred to as the 
Spudshed carpark. 

4 The practical reality for people employed by S&DH to work at the Kemerton Lithium Plant, like Mr Rohan, was that they were 
compelled to commute to and from the Spudshed carpark. They could access the Kemerton Lithium Plant site only by buses 
travelling from the Spudshed carpark. They had to return to the Spudshed carpark by bus from the Kemerton Lithium Plant. 
The bus journey was about 20 minutes each way. 

5 The question that these circumstances has given rise to is whether the time spent by Mr Rohan on the bus travelling between 
the Spudshed carpark and the Kemerton Lithium Plant is overtime worked by him and payable as such under the terms of his 
employment contract. Mr Rohan and S&DH are in dispute about when Mr Rohan commenced and finished work under his 
employment contract with S&DH. Did work commence and finish when he boarded and disembarked the bus at the Spudshed 
carpark? Or did it commence at his rostered start time at the Kemerton site when he attended a pre-start meeting and finish at 
the end of the rostered shift? 

6 Mr Rohan claims under s 29(1)(b)(ii) of the Industrial Relations Act 1979 (WA) (IR Act) that he has been denied his 
contractual benefits of overtime pay and site allowance for the time he spent on the bus and at the Kemerton Lithium Plant site 
before and after his rostered commencement and finish times. If his construction of the employment contract is correct, it 
follows that he has a contractual entitlement to pay, and that such entitlement has been denied. 

7 If Mr Rohan’s construction of the employment contract is not the correct construction, he claims in the alternative for 
reasonable remuneration for his time spent travelling between the Spudshed carpark and the Kemerton Lithium Plant (and time 
on site before rostered commencement) on the basis of unjust enrichment. 

8 Mr Rohan also claims the denial of a contractual entitlement to overtime pay for hours worked to accrue his rostered days off 
(RDOs). The parties are in dispute as to the correct construction of the overtime clause of the employment contract, and how it 
operates in respect to the time worked to accrue RDOs. 

9 The parties agree that the issues concerning the correct construction of the employment contract and the alternative claim for 
reasonable remuneration should be determined first, and, quantum be dealt by separate hearing, if necessary. So, the issues the 
Commission is required to decide at this stage are: 
(a) What is the correct construction of the employment contract provisions about work start and finish times. In 

particular, what is the meaning of the words ‘at the work front’ in the ‘Work Location’ clause and ‘worked 
performed’ in the Overtime Payments clause. 

(b) Was the: 



350                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 102 W.A.I.G. 
 

(i) 35-minute period at the start of each day of work from 5.55 am to 6.30 am which commenced at the 
Spudshed carpark; and 

(ii) 20-minute period at the end of each day of work from 5.15 pm to 5.35 pm on Monday to Thursday, from 
5.00 pm to 5.20 pm on Friday, and from 2.30 pm to 2.50 pm on Saturday, which ended at the Spudshed 
carpark, 

time when work was performed by Mr Rohan for the purpose of the Overtime Payments clause of the employment 
contract. 

(c) If the answer to (b) is ‘no’, does the Commission’s jurisdiction under s 29(1)(b)(ii) enable Mr Rohan to alternatively 
claim on the basis of unjust enrichment? 

(d) If the answer to (c) is ‘yes’, was Mr Rohan entitled to be paid reasonable remuneration for the periods specified 
in (b) on the basis of unjust enrichment? 

(e) If the answer to (d) is ‘yes’ what is the value of such reasonable remuneration? 
(f) What is the correct construction of the Overtime Payments clause in relation to hours worked to accrue RDOs? 

10 Before answering these questions, I wish to record my gratitude to counsel for both parties, Mr Rafferty and Mr Parkinson, for 
the efficient but thoroughly considered manner in which the respective submissions were presented. I commend them both for 
their high quality of advocacy in this matter. 

Agreed Facts and Documents 
11 For the purpose of determining the issues, the parties agreed a comprehensive statement of facts and agreed to the tender of 

documents relevant to the issues in dispute. The Statement of Agreed Facts and Documents were tendered as a bundle and 
became Exhibit 1. No other evidence was relied upon. 

12 In order to provide relevant background context to the analysis which follows, it is convenient to reproduce the Statement of 
Agreed Facts (excluding introductory and procedural matters): 

… 
11. At all material times, Albermarle does and did: 

11.1. prohibit S&DH and its employees, including the Applicant, and other contractors and their employees, 
from parking at the Site; 

11.2. provide car parking at the Transit Location for S&DH and its employees, including the Applicant, and 
other contractors and their employees; 

11.3. require S&DH to transport its employees, including the Applicant, and other contractors to transport 
their employees, on buses from the Transit Location to the Site, and on the return journey, from the 
Site to the Transit Location; 

11.4. require S&DH and its employees and other contractors and their employees to comply with the 
‘Spudshed Carpark Rules’ at the Transit Location (Spudshed Carpark Rules); 

11.5. require employees of S&DH, and employees of other contractors, to ‘sign in’ and ‘sign out’ their 
attendance on Site, using an electronic card reader system supplied and maintained by Albemarle, to 
monitor the entry and exit of persons on Site for the purposes of safety and security. 

12. At all material times S&DH (and/or SCEE) was entitled to and did receive the benefit of payment of fees from 
Albemarle pursuant to S&DH’s Contract as consideration for providing the electrical and instrumentation 
construction services at the Kemerton Lithium Plant. 

13. The services referred to in paragraph 12 above could not have been provided by S&DH (and/or SCEE) if 
S&DH and the employees of S&DH, including the Applicant, did not comply with the requirements of 
Albemarle as referred to in paragraph 11 above. 

The Employment 
14. From 6 July 2020 to 30 April 2021, S&DH employed Mr Rohan on a full-time basis as an Electrician in 

connection with S&DH’s Contract referred to in sub-paragraph 7.3 above and for the purpose of delivering the 
electrical and instrumentation construction services to Albemarle at the Kemerton Lithium Plant. 

15. The employment was governed by a written contract of employment which was constituted by a letter of offer 
dated 2 July 2020, a “Commencement Conditions Schedule” document, and a “General Terms and Conditions 
of Employment” document, containing the terms and conditions of employment as proposed by S&DH, and 
agreed to by Mr Rohan (together, Employment Contract). 

… 
17. The S&DH Enterprises Pty Ltd Agreement (Agreement), being an enterprise agreement made under Part 2-4 of 

the Fair Work Act 2009 (Cth) (FW Act), also covered and applied to Mr Rohan and S&DH in the employment. 
Mr Rohan was classified as Level 4/Grade 4 for the purpose of clause 6 and Schedule B of the Agreement. 

… 
21. At the start of each day of work, S&DH required Mr Rohan to make his own travel arrangements, and travel 

from his place of residence to the Transit Location. Mr Rohan drove his car to, and parked his car at, the Transit 
Location. 



102 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    351 
 

22. Mr Rohan was not permitted to park on Site, and if he did, could be subject to disciplinary action by S&DH. If 
Mr Rohan did not comply with the Spudshed Carpark Rules at the Transit Location, he could also be subject to 
disciplinary action by S&DH.. 

23. The prohibition on parking at the Transit Location was a requirement of Albemarle, which S&DH and its 
personnel, including Mr Rohan, were required to comply with. The Spudshed Carpark Rules were directions 
provided by Albemarle, which S&DH and its personnel, including Mr Rohan, were required to comply with. 
When Mr Rohan was at the Transit Location, he did not perform electrical and instrumentation work. 

24. Once at the Transit Location, Mr Rohan was required by S&DH to board a bus provided by S&DH and travel 
from the Transit Location to the Site. 

25. The requirements in paragraphs 21 to 24 above were communicated by S&DH to Mr Rohan including by way 
of: 
25.1. the Employment Contract; 
25.2. an email dated 2 July 2020 addressed to Mr Rohan and headed “Welcome to the Project – Kemerton” 

(2 July Email) and attached “New Employee Handbook Kemerton Lithium Project” dated May 2020 
(New Employee Handbook); 

25.3. an email dated 3 July 2020 addressed to Mr Rohan and headed “RE: Welcome to the Project – 
Kemerton” (3 July Email) and attached map of the Transit Location (Transit Location Map); 

25.4. a “Kemerton Project Site Memo” dated 5 November 2020 addressed to all employees and concerning 
the Spudshed Carpark Rules (Site Memo). 

… 
29. At the time of boarding the bus, Mr Rohan was required by S&DH to sign in using an electronic card reader on 

the bus. Shortly before Mr Rohan left there was a change in practice where the sign on was done at a turnstile at 
the Transit Location before Mr Rohan boarded the bus. 

30. The purpose of signing in is and was: 
30.1. a requirement of Albemarle in order to record the attendance of all visitors, employees or otherwise, 

to the Site for the purposes of safety and security; and 
30.2. undertaken through systems supplied and maintained by Albemarle. 

31. Mr Rohan generally took the bus that departed the Transit Location at 5.55am (there was another earlier bus that 
left at 5.45am). The bus trip took about 20 minutes. 

32. Whilst Mr Rohan was on the bus at the start of each day of work, he did not perform electrical and 
instrumentation work, and was at liberty to undertake personal activities including, but not limited to, sleeping, 
phone calls, listening to music or watching streaming entertainment services. 

33. Mr Rohan disembarked the bus at the Site at about 6.15am. 
34. After Mr Rohan disembarked the bus, Mr Rohan was required by S&DH to walk to the crib hut at the Site, and 

place his lunch in a fridge or pie warmer located in the crib hut. Mr Rohan did not perform electrical and 
instrumentation work in the period immediately after disembarking the bus and whilst in the crib hut. 

35. Prior to about 5 February 2021, Mr Rohan was also required by S&DH to fill up his water bottle and complete a 
breathalyser test prior to 6.30am. From about 5 February 2021, S&DH changed its practice and required 
Mr Rohan to perform those tasks on or after 6.30am, prior to or immediately after the pre-start meeting referred 
to in paragraph 36 below. Mr Rohan did not perform electrical and instrumentation work whilst filling up his 
water bottle or completing a breathalyser test. 

36. Mr Rohan was required by S&DH to attend a pre-start meeting at the Site at about 6.30am and paid Mr Rohan 
from 6.30am onwards. 

37. After the pre-start meeting, and for the rest of the day, Mr Rohan performed electrical and instrumentation 
work. 

38. S&DH treated Mr Rohan’s hours of work for the purposes of the Employment Contract as commencing at, and 
only paid Mr Rohan from, 6.30am onwards. 

39. At the end of the day, Mr Rohan was required by S&DH to board a bus provided by S&DH and travel from the 
Site to the Transit Location. 

40. The bus departed the Site at about 5.15pm on Monday to Thursday and arrived at the Transit Location at about 
5.35pm, and departed at about 5.00pm on Friday and arrived at the Transit Location at about 5.20pm, and 
departed at about 2.30pm on Saturday and arrived at the Transit Location at about 2.50pm. 

41. S&DH treated Mr Rohan’s hours of work for the purposes of the Employment Contract as ending at, and did 
not pay Mr Rohan from, 5.15pm on Monday to Thursday, 5.00pm on Friday, or 2.30pm on Saturday. 

42. At the time of boarding the bus, Mr Rohan was required by S&DH to sign out using an electronic card reader on 
bus. 

43. The purpose of signing out is and was: 
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43.1. a requirement of Albemarle in order to record the exit of all visitors, employees or otherwise, from the 
Site for the purposes of safety and security; and 

43.2. undertaken through systems supplied and maintained by Albemarle. 
44. Whilst Mr Rohan was on the bus at the end of each day of work, he did not perform electrical and 

instrumentation work, and was at liberty to undertake personal activities including, but not limited to, sleeping, 
phone calls, listening to music or watching streaming entertainment services. 

45. At the end of each day of work, after Mr Rohan had arrived at the Transit Location at about 5.35pm on Monday 
to Thursday, 5.20pm on Friday, and 2.50pm on Saturday, Mr Rohan could leave the Transit Location, and was 
thereafter required by S&DH to make his own travel arrangements to his place of residence. 

46. If Mr Rohan did not comply with S&DH’s requirements to travel from the Transit Location to the Site, and on 
the return journey, from the Site to the Transit Location, and sign in and sign out his attendance as referred to in 
paragraphs 24, 29, 39 and 42 above, he could also be subject to disciplinary action by S&DH, including because 
the sign in and sign out requirement was a requirement of Albemarle for the purposes of safety and security. 

47. Whilst at the Transit Location, Mr Rohan could be the subject of disciplinary action for misconduct by S&DH, 
including if Mr Rohan engaged in conduct whilst wearing S&DH’s uniform which brought S&DH into 
disrepute. 

48. Whilst on the bus, Mr Rohan could be the subject of disciplinary action for misconduct by S&DH, including if 
Mr Rohan engaged in conduct which affected the mental or physical health and safety of himself or another 
person on the bus or otherwise brought S&DH into disrepute. 

49. During the COVID-19 pandemic, S&DH issued Mr Rohan and other S&DH employees with social distancing 
directions concerning the seating arrangements on the bus in accordance with recommendations of State and 
Federal health authorities to mitigate the risk of contracting or spreading COVID-19, which Mr Rohan complied 
with, and Mr Rohan could have been subject to disciplinary action by S&DH for non-compliance with such 
direction. 

S&DH’s Payments to Mr Rohan 
50. S&DH required Mr Rohan to work according to the fortnightly scheduled hours of work as provided for in the 

undated document entitled “SCEE Kemerton Lithium Project Hours of Work” produced by S&DH and attached 
to this Statement of Agreed Facts and marked “Schedule 7” (Project Hours Schedule). 

51. For each day of work of 10.25 hours in length (excluding the 30 minute unpaid lunch break) worked by 
Mr Rohan from 6.30am to 5.15pm on a Monday to Thursday according to the Project Hours Schedule, S&DH: 
51.1. paid to Mr Rohan a “Composite Hourly Rate of Pay” of $42.00 per hour for 7.2 hours (which was 

increased in about March 2021 to $42.50 per hour) (Composite Hourly Rate) pursuant to the 
“Commencement Conditions Schedule” in the Employment Contract and the clause headed “Rostered 
Days Off (RDO)” in the Employment Contract; 

51.2. accrued 0.8 hours as a rostered day off accrual for the purpose of the clause headed “Rostered Days 
Off (RDO)” in the Employment Contract at the Composite Hourly Rate; 

51.3. paid to Mr Rohan an overtime rate of pay of $63.00 per hour for 2 hours, being 150 per cent of the 
Composite Hourly Rate (which was increased in about March 2021 to $63.75 per hour) pursuant to 
the clause headed “Overtime Payments” in the Employment Contract; 

51.4. paid to Mr Rohan an overtime rate of pay of $84.00 per hour for 0.25 hours, being 200 per cent of the 
Composite Hourly Rate (which was increased in about March 2021 to $85.00 per hour) pursuant to 
the clause headed “Overtime Payments” in the Employment Contract; 

51.5. paid to Mr Rohan a “Site Allowance” of $2.50 per hour for 10.25 hours pursuant to the 
“Commencement Conditions Schedule” in the Employment Contract; 

51.6. paid to Mr Rohan a “Tool Allowance” of $2.50 per day pursuant to the “Commencement Conditions 
Schedule” in the Employment Contract; 

51.7. paid to Mr Rohan a “Daily Travel Allowance” of $32.50 per day pursuant to the “Commencement 
Conditions Schedule” in the Employment Contract. 

52. For each day of work of 10 hours in length (excluding the 30 minute unpaid lunch break) worked by Mr Rohan 
from 6.30am to 5.00pm on a Friday according to the Project Hours Schedule, S&DH: 
52.1. paid to Mr Rohan the Composite Hourly Rate of $42.00 per hour for 7.2 hours (which was increased 

in about March 2021 to $42.50 per hour) pursuant to the “Commencement Conditions Schedule” in 
the Employment Contract and the clause headed “Rostered Days Off (RDO)” in the Employment 
Contract; 

52.2. accrued 0.8 hours as a rostered day off accrual for the purpose of the clause headed “Rostered Days 
Off (RDO)” in the Employment Contract at the Composite Hourly Rate; 

52.3. paid to Mr Rohan an overtime rate of pay of $63.00 per hour for 2 hours, being 150 per cent of the 
Composite Hourly Rate (which was increased in about March 2021 to $63.75 per hour) pursuant to 
the clause headed “Overtime Payments” in the Employment Contract; 
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52.4. paid to Mr Rohan a “Site Allowance” of $2.50 per hour for 10 hours pursuant to the “Commencement 
Conditions Schedule” in the Employment Contract; 

52.5. paid to Mr Rohan a “Tool Allowance” of $2.50 per day pursuant to the “Commencement Conditions 
Schedule” in the Employment Contract; 

52.6. paid to Mr Rohan a “Daily Travel Allowance” of $32.50 per day pursuant to the “Commencement 
Conditions Schedule” in the Employment Contract. 

53. For each day of work of 8 hours in length worked by Mr Rohan from 6.30am to 2.30pm on a Saturday 
according to the Project Hours Schedule, S&DH: 
53.1. paid to Mr Rohan an overtime rate of pay of $63.00 per hour for 2 hours, being 150 per cent of the 

Composite Hourly Rate (which was increased in about March 2021 to $63.75 per hour) pursuant to 
the clause headed “Overtime Payments” in the Employment Contract; 

53.2. paid to Mr Rohan an overtime rate of pay of $84.00 per hour for 6 hours, being 200 per cent of the 
Composite Hourly Rate (which was increased in about March 2021 to $85.00 per hour) pursuant to 
the clause headed “Overtime Payments” in the Employment Contract; 

53.3. paid to Mr Rohan a “Site Allowance” of $2.50 per hour for 8 hours pursuant to the “Commencement 
Conditions Schedule” in the Employment Contract; 

53.4. paid to Mr Rohan a “Tool Allowance” of $2.50 per day pursuant to the “Commencement Conditions 
Schedule” in the Employment Contract; 

53.5. paid to Mr Rohan a “Daily Travel Allowance” of $32.50 per day pursuant to the “Commencement 
Conditions Schedule” in the Employment Contract. 

54. S&DH did not make any: 
54.1. payments pursuant to the clause headed “Overtime Payments” in the Employment Contract; 
54.2. “Site Allowance” payments pursuant to the “Commencement Conditions Schedule” in the 

Employment Contract; or 
54.3. any other payments, to Mr Rohan for the: 
54.4. 35 minute period at the start of each day of work from 5.55am to 6.30am which commenced at the 

Transit Location; or 
54.5. 20 minute period at the end of each day of work from 5.15pm to 5.35pm on Monday to Thursday, 

from 5.00pm to 5.20pm on Friday, and from 2.30pm to 2.50pm on Saturday, which ended at the 
Transit Location. 

… 
56. As to the rostered days off hours entitlement which Mr Rohan had accrued pursuant to the clause headed 

“Rostered Days Off (RDO)” in the Employment Contract in the manner referred to in paragraphs 51.2 and 52.2 
above: 
56.1. on occasions when Mr Rohan accessed his entitlement to accrued rostered days off hours; and 
56.2. on the termination of Mr Rohan’s employment when S&DH paid him out for his accrued untaken 

rostered day off hours, S&DH: 
56.3. paid to Mr Rohan the Composite Hourly Rate for such rostered days off hours; and 
56.4. did not pay to Mr Rohan the payments pursuant to the clause headed “Overtime Payments” in the 

Employment Contract for such rostered days off hours. 
… 

13 It is also necessary to set out the relevant terms of the employment contract. As identified in the Statement of Agreed Facts and 
Documents, the employment contract comprised a letter of offer, a schedule of employment terms and general conditions: 

Dear Levi, 
CONTRACT OF EMPLOYMENT 
We are pleased to offer you employment in the position of Electrician with S&DH Enterprises Pty Ltd (the Company) 
(a subsidiary of Southern Cross Electrical Engineering Limited) to work on the Kemerton Lithium Project under the 
following conditions. Your employment on the Project will end upon the completion of the task for which you are 
employed on the Project, unless your employment is terminated earlier. 
This letter of offer, the following Commencement Conditions Schedule and the attached General Terms and Conditions, 
together form your contract of employment with the Company (Contract of Employment). You will also be covered by 
the S&DH Enterprises Pty Ltd Agreement (Agreement), a copy of which can be accessed on the Fair Work Commission 
website at www.fwc.gov.au or from the Company by request. The Agreement sets out your minimum entitlements and is 
not incorporated into the Contract of Employment. 
As set out in the Commencement Conditions Schedule you will be paid a Composite Rate of Pay according to your 
classification under the Agreement. The Composite Rate of Pay compensates you for any entitlements to allowances that 
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may otherwise be due to you under any applicable legislation, industrial agreements (including the Agreement) and 
Modern Awards. 
If you decide to accept this offer and be bound by the Contract of Employment, please sign the second page and return the 
signed copy to the Human Resources Department. This will be your acknowledgment of acceptance of employment with 
the Company subject to these conditions. 
Please read and consider the conditions of this Contract of Employment carefully before accepting. 
We look forward to your contribution to the Company. 
Yours sincerely, 
Jodie Grandile 
Head of Human Resources 
Commencement Conditions Schedule 
This Commencement Conditions Schedule sets out terms and conditions of employment upon commencement in Your 
Role and may be amended from time to time at the discretion of the Company. 

Name: Levi Rohan 
Your Role: Electrician 
Your Supervisor: Ian Brandwood 
Contract Commencement Date: 6th July 2020 
Company Project: SCEE Kemerton Lithium Project 
Your Work Location: Kemerton Lithium Project, South West WA 
Ordinary Hours of Work: Average of 36 hours per week, worked between 6:00am and 

6:00pm Monday to Friday (7.2 hours per day) which may be 
adjusted by the Company, provided minimum amounts 
payable under the applicable enterprise agreement are being 
paid on average across all hours worked 

Project Working Hours: The indicative ‘scheduled working hours’ are an average of 
50 hours per week based on working 5 days Monday to 
Friday. 
There may be a requirement from time to time to work shifts 
on a Saturday or Sunday, depending on operational 
requirements and Project workload. All work performed on a 
Saturday or Sunday will be paid in accordance with clause 24 
of the Agreement. Project Working Hours may be adjusted 
by the Company, provided minimum amounts payable under 
the applicable enterprise agreement are being paid on average 
across all hours worked. 

Meal Breaks  
Morning Break: 20 minutes (paid) 
Afternoon Break: 30 minutes (unpaid) 
 (Subject to change to meet operational requirements) 
Remuneration and Project Specific Allowances 
Composite Hourly Rate of Pay: $42.00 
Site Allowance Per Hour Flat: $2.50 
Tool Allowance Per Day Worked: $2.50 
Daily Travel Allowance $32.50 
Applicable Industrial Instrument: S&DH Enterprises Pty Ltd Agreement 
Governing Law: Western Australia 

GENERAL TERMS AND CONDITIONS OF EMPLOYMENT 
Work Location 
Details of Your Work Location upon commencement of Your Role will be as set out in the Commencement Conditions 
Schedule or communicated to you separately by the Company from time to time. 
All decisions in relation to your Project commencement date, hours of work, work location, start and finish times and 
locations are at the complete discretion of the Company based on the Company's operational needs. The Company may 
make a direction which results in a change to the location at which work commences or finishes. 
Work will start and finish at the work front (i.e. the actual location at which the employee is performing their work). 
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The Composite Rate of Pay that you are paid for any time worked at your work front incudes compensation for any other 
time that you are deemed to be performing work away from the work front. 
… 
Performance and Flexibility 
You will work in an efficient and effective way and will carry out all work within your competence as required by the 
Company, subject to safety and statutory requirements. You may need to hold or obtain licences or certificates relevant to 
your work. The Company will inform you of any such requirement. 
From time to time you may be required to temporarily perform duties other than those normally undertaken. 
Payment for such work is incorporated in your Composite Hourly Rate of Pay unless the duties are such that a change of 
classification is warranted or agreed between you and the Company. 
You will participate in training as required by the Company and teach work skills to other employees as and when 
directed by the Company. 
Upon commencement and during the course of your employment your Supervisor will explain your duties and 
responsibilities, which include the following. 
● Work to the best of your ability, skill and competence in a safe manner. 
● Comply will all Company Policies and Procedures. 
● Comply will all Project Policies and Procedures. 
● Report to the Company immediately the details of any breach or suspected breach of Company policies, 

practices and procedures or any misconduct of which you become aware. 
● Wear and maintain all Personal Protection Equipment (PPE) as required by the Company. 
● Comply with all reasonable lawful instructions given by the Company. 
● Not disclose to any person outside the Company any Confidential Information of which you may become aware 

through your employment with the Company. 
● Use Company vehicles and equipment with due care and for the purposes for which they are intended. 
● Not, without prior consent from your Supervisor or other authorised person, remove any Company records, 

documents, vehicles, tools, plant, equipment or other Company property from the site. 
Industrial Laws 
Your Remuneration and Composite Rate of Pay are calculated on an overall basis to compensate you for any and all 
entitlements due to you under: 
● The FW Act and/or any other applicable State or Federal legislation or subordinate law; 
● any Modern Award (as defined by the FW Act) or State Award that applies to you (Award); 
● any applicable enterprise based statutory agreements (including the Agreement); and/or 
● any other industrial instrument which may apply, including any Industrial Instrument specified in the 

Commencement Conditions Schedule. 
Collectively these are the industrial laws that apply to you (Industrial Laws). 
Remuneration 
You will receive written notification from the Company of the remuneration and benefits for Your Role in the 
Commencement Conditions Schedule and as amended from time to time (Your Remuneration). 
Your Remuneration includes an all-encompassing Composite Rate of Pay which is paid in full satisfaction of all 
payments, benefits and entitlements that the Company is legally obliged to provide to you under the applicable Industrial 
Laws (including any minimum wages, allowances or any other requirement) (Composite Rate of Pay). 
Your Composite Rate of Pay upon Commencement is identified in the Commencement Conditions Schedule. You will be 
notified in writing by the Company in the event of any change to your Composite Rate of Pay. 
Your Remuneration may be reviewed periodically in accordance with Company policy but may not necessarily be 
increased. 
Your Remuneration and any other benefits you are entitled to as specified in the Commencement Conditions Schedule are 
compliant with any applicable Industrial Laws (including but not limited to any Industrial Instrument specified in the 
Commencement Conditions Schedule) which apply to your employment, and is inclusive of and paid in full satisfaction 
of all payments, benefits and entitlements that the Company is legally obliged to provide under the applicable Industrial 
Laws, including but not limited to: 
(a) any minimum wages; 
(b) allowances; and 
(c) any other benefit or entitlement. 
You will not receive payment of special rates or allowances for working particular times or under particular conditions, 
except as expressly provided for in this Contract of Employment. 
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In the event that there is a statutory or award introduction of any further payment or entitlement, Your Remuneration and 
any other benefits you are entitled to as specified in the Commencement Conditions Schedule or any part of them may be 
reduced so that Your Remuneration does not exceed your total aggregate annual remuneration immediately before such 
introduction. 
Additional payments and any other benefits made at the discretion of the Company such as incentives, profit sharing, 
bonuses or any performance related payments do not form a component of Your Remuneration. Any payment or benefit 
derived from such additional payments does not form part of Your Remuneration for the purpose of calculating payment 
in lieu of notice or any other entitlement. 
To the extent permitted by law, if a claim is made for any payment, condition or entitlement under any applicable 
legislation or any industrial agreement (including but not limited to any Industrial Instrument specified in the 
Commencement Conditions Schedule), the Company may set it off against any payment made to you in excess of the 
Industrial Laws, including Your Remuneration and any other benefits provided for under this Contract of Employment. 
… 
Work hours and work cycle 
Your Ordinary Hours of Work, Project work hours and applicable Roster upon commencement of your employment are 
as set out in the Commencement Conditions Schedule. 
The Company may vary the Project work hours, work cycle, as applicable, but will notify you in advance if this is to 
occur. You agree to work such hours or work cycle as directed. 
Rostered Days Off (RDO) 
Project working hours will be arranged on a system which provides for an employee to accrue RDO hours. This is done 
by the Employee working eight (8) ordinary hours each day, being paid seven and one-fifth (7.2) ordinary hours pay and 
accruing four-fifths (0.8) of an hour as an RDO accrual. 
Overtime Payments 
All work performed outside of the Ordinary Hours and time worked to accrue an RDO on any day, Monday to Friday 
inclusive, shall be paid at the rate of time and one half for the first two hours and double time thereafter. 
Work performed on Saturdays shall be paid for at the rate of time and one half for the first two hours and double time 
thereafter. 
Work performed on Saturdays after 12:00 noon or on a Sundays shall be paid for at the rate of double time. 
… 
Entire Agreement 
To the extent permitted by law, this Contract of Employment forms the entire agreement between you and the Company 
concerning your employment from Commencement, and supersedes and excludes any prior or collateral negotiation, 
understanding, communication or agreement or term of agreement by or between you and the Company. 
… 

14 An email from S&DH’s Senior Recruitment Advisor to Mr Rohan dated 2 July 2020 was before the Commission. The email is 
dated the same as the date as the employment contract. It relevantly states: 

… 
First Full Day on Site 
TUESDAY – 7TH JULY 
Bus: All employees are required to catch the bus each day to site. The bus will be departing from Spudshed Australind, a 
carpark map has been included in the Project Information booklet - attached 
Time: The bus will depart at 5.50am sharp  
Address: Corner of Forrest Highway and Paris Road - Australind  
Details: Prestart will commence on site at 6.30am, please put your lunch away in the crib rooms prior to prestart 
… 

15 The email attaches a project information booklet, site rules and project information. The project information booklet, headed 
‘New Employee Handbook Kemerton Lithium Project May 2020’, was also produced. It relevantly states:  

Transport to Site 
Bussing to site is available from: 
Spud shed Australind 
Cnr Forrest Highway and Paris Road 
Australind WA 6233 
Bus departure times will be confirmed during your induction. Employees will be required to park their vehicles at the 
Spud shed carpark - map below. 

16 Finally, the parties produced a SCEE Site Memo for Kemerton Project dated 5 November 2020. It commences: 
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Employees using the Spudshed Carpark are reminded of the rules regarding the use of the carpark… 
17 It goes on to deal with matters concerning speed limits, the direction of traffic flow, areas where smoking is prohibited, areas 

where parking is permitted and prohibited. It concludes: 
The above rules are a reminder to all users of the Spudshed carpark. Breaches of these rules have been noted in recent 
weeks and must not continue. Security monitor the Spudshed carpark and additional cameras are now in place to ensure 
compliance with the carpark rules. Any person found to be in breach of the carpark rules may have their parking rights, 
and/or site access revoked.  
Thank you for your co-operation. 

When does work start and finish under the contract? 
Relevant principles 
18 The principles that apply to the construction of Mr Rohan’s employment contract are not in dispute. They were relevantly and 

usefully summarised by the Court of Appeal in Chevron (Tapl) Pty Ltd v Pilbara Iron Co (Services) Pty Ltd [2021] WASCA 
193 at [127]: 

The principles applicable to the construction of written contracts established by decisions of the High Court are well 
known. They were outlined in Black Box Control v TerraVision and in Sino Iron Pty Ltd v Mineralogy Pty Ltd. By way 
of summary: 
(1) The construction of a contract involves a determination of the meaning of the words of the contract by reference 

to its text, context and purpose. The starting point for the proper construction of a clause is the language used in 
the clause. In particular, one starts by identifying the possible meanings that the words chosen by the parties can 
bear. 

(2) Ascertaining the meaning of terms in an instrument requires a determination of what a reasonable person would 
have understood those terms to mean. That inquiry will require consideration of the language used by the parties 
in the contract, the circumstances addressed by the contract, and the commercial purpose or objects to be 
secured by the contract. 

(3) The instrument must be read as a whole. A construction that makes the various parts of an instrument 
harmonious is preferable. If possible, each part of an instrument should be construed to have some operation. 

(4) The general principle applicable to the construction of commercial contracts is that they should be given a 
businesslike interpretation. Absent a contrary intention, the court approaches such contracts on the basis that the 
parties intended to produce a result which makes commercial sense. This requires that the construction placed 
on the term or terms in question is consistent with the commercial object of the agreement. However, it must 
also be borne in mind that business common sense may be a topic on which minds may differ. 

19 An objective approach is to be adopted in determining the rights and liabilities of parties to a contract. The meaning of the 
terms of the employment contract is to be determined by what a reasonable person would have understood those terms to 
mean, which involves consideration of the language used by the parties, the surrounding circumstances known to them and the 
commercial purpose or objects to be secured by the contract: Sino Iron Pty Ltd v Mineralogy Pty Ltd [2019] WASCA 80; 
(2019) 55 WAR 89 at [295] citing Electricity Generation Corporation v Woodside Energy Ltd [2014] HCA 7; (2014) 251 
CLR 640 and Maggbury Pty Ltd v Hafele Australia Pty Ltd [2001] HCA 70; (2001) 210 CLR 181 at [11]. 

Mr Rohan’s contentions 
20 The starting point of Mr Rohan’s counsel’s submission is that the words ‘work performed’ as they appear in the Overtime 

Payments clause of the employment contract should be given the same meaning that has been given to those words, or the 
similar words ‘time worked’, in industrial instruments by various courts and tribunals ‘in all jurisdictions at all levels of 
seniority’. That is, that the words refer to work in the broad sense of being performed whenever an employee is attending at a 
place and time as required by the employer and performing or available to perform a duty which benefits the employer under 
instructions of the employer. 

21 Counsel argued that this meaning is consistent with what a reasonable person would understand those words to mean, having 
knowledge of the relevant circumstances at the time the employment contract was entered into. Particular emphasis is placed 
on the S&DH Enterprises Pty Ltd Agreement (Enterprise Agreement) as relevant surrounding circumstance known to the 
parties at the time the employment contract was entered into. It is submitted that the parties, by using terminology which 
reflects the terminology used in the Enterprise Agreement, should be taken to have intended that the terminology should have a 
consistent meaning. In other words, the parties intended to utilise the same concept of when ‘work’ is ‘performed’. This is 
reinforced by the express reference to the Enterprise Agreement in the contract. 

22 When the Enterprise Agreement uses the expression ‘work performed’, the expression means performing work in the wide 
sense consistent with the decision of the Full Bench of the Fair Work Commission in Construction, Forestry, Mining and 
Energy Union v Broadspectrum Australia Pty Ltd [2017] FWCFB 269; (2017) 262 IR 122. That is, work is performed by an 
employee if the employee attends at a place and time as required by the employer, is under the instruction of the employer and 
performing or available to perform a duty required by the employer which benefits the employer. 

23 Counsel asserted that there is a legal presumption that when a term like ‘work performed’ is used in a context where an 
industrial instrument is expressly recognised as applying to the employment, that the words have the same meaning in the 
employment contract as they do in the industrial instrument. No authority was cited for the submission that a such legal 
presumption applies. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2001/70.html?context=1;query=maggbury;mask_path=
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FWCFB/2017/269.html?query=
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24 Mr Rohan’s case is that he was required to commute to the Kemerton Lithium Plant via the Transit Location and S&DH’s 
supplied transport. He had no choice in those matters. He was subject to S&DH’s directions when on the bus, including 
directions as to seating arrangements under COVID-19 safety measures and directions generally to comply with S&DH’s 
policies and procedures relating to conduct and behaviour. His duties, as expressed in the employment contract, included to 
comply with all company policies and procedures, to comply with project policies and procedures and comply with all 
reasonable and lawful instructions. 

25 The fact that S&DH was entitled to and did receive the benefit of payment of fees from Albemarle as consideration for 
providing the electrical and instrumentation construction services and that such a benefit could not have been realised except 
for employee’s compliance with the site access requirements were described by counsel as ‘critical facts’. 

26 Mr Rohan’s case dismisses S&DH’s suggestion that contextual matters within the employment contract place a restraint on the 
words ‘work performed’. In particular, as to the contract’s provision: 

…Work will start and finish at the work front (i.e. the actual location at which the employee is performing their work)… 
counsel submitted that this was circular, and that ‘performing their work’ has the corresponding meaning as the primary 
submission about the meaning of ‘work performed’. In other words, these words add nothing to the well understood and 
time-tested meaning. Counsel submitted that the only flavour or intent that the ‘Work Location’ clause added was by its 
reference to the ‘Company’s operational needs’. The submission is that where a direction was given in accordance with the 
Company’s operational needs, compliance with the direction was work, consistent with the broad meaning contended for. 

27 Flowing from this construction: 
(a) the Kemerton Lithium Plant is not confined to the construction site but also includes the Spudshed carpark and the 

bus; and 
(b) the work front includes the Spudshed carpark and the bus. 

28 During the hearing I asked counsel how Mr Rohan’s construction of the meaning of ‘performing work’ can operate 
harmoniously, or give content to, the following clause of the employment contract: 

…The Composite Rate of Pay that you are paid for any time worked at your work front includes compensation for any 
other time that you are deemed to be performing work away from the work front. 

29 My concern was that if ‘work front’ means wherever work is performed, where that phrase is given a wide meaning, there is 
then no circumstances where an employee is ‘deemed to be performing work away from the work front’ and accordingly, no 
scope for the operation of this clause. 

30 Counsel’s response was that: 
(a) the clause was void and liable to be severed on the basis that it is uncertain; 
(b) alternatively, it has no application to overtime entitlements because the Composite Rate of Pay is only payable for 

ordinary hours of work; 
(c) ‘other time’ should be construed as something other than time on the bus and at the Spudshed carpark, because that 

time was in contemplation when the employment contract was entered into; and 
(d) the clause should be construed so as to operate reasonably, and reasonableness requires that the time spent travelling 

between the Kemerton Lithium Plant and the Spudshed carpark should be remunerated as time worked. 
31 These submissions may answer SD&H’s argument that the Composite Rate of Pay is consideration for transit time. They don’t 

appear to directly address how the construction Mr Rohan contends for can operate harmoniously with the clause, that is, in a 
manner which allows the clause to operate in a commercially sensible way. 

S&DH’s contentions 
32 S&DH submit that the text, context and purpose of the impugned clauses support the view that the employment contract limits 

what is to be regarded as ‘time worked’ to those periods of time when the employee is physically engaged in their trade 
discipline. It accepts that when the Enterprise Agreement refers to ‘work performed’, the phrase has the wide meaning 
consistent with CMFEU v Broadspectrum. It argues, though, that the text and context of the employment contract make it 
clear that the employment contract does not adopt that same wide meaning. Rather, the intention that is to be gleaned from the 
words of the employment contract is: 
(a) that ‘work’ is those activities that are performed at a specific location, namely the ‘work front’; 
(b) the ‘work front’ is the Kemerton Lithium Plant; and 
(c) neither the Spudshed carpark nor the bus are a ‘work front’, nor is work performed at those locations. 

33 S&DH emphasise the following contextual matters: 
(a) Work Location is identified in the Commencement Conditions Schedule as the Kemerton Lithium Plant, 

South West WA. No other location is designated for the purpose of identifying Mr Rohan’s work location. 
(b) Work is expressly prescribed to start and finish at the work front. 
(c) Work front has an ordinary and natural meaning being the place or position where operative or productive labour is 

performed. 
(d) The words in parenthesis are a qualification to the words ‘work front’, not a definition. 
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(e) The use of the words ‘actual location’ supports the view that the clause is intended to direct focus to a location where 
trade activities can be undertaken. 

34 S&DH also submits that the broad construction of ‘time worked’ for which Mr Rohan contends would leave the ‘Work 
Location’ clause with no work to do. Inclusion of the Work Location clause would have been unnecessary. 

Consideration 
35 Mr Rohan’s counsel directed the Commission to several cases in various jurisdictions which have considered whether 

particular activities carried out by an employee amounted to being ‘on duty’, ‘performing work’ or engaged in ‘time worked’. 
36 Not all of the authorities relied upon strictly concern a search for the meaning of these terms. Several of the authorities turned, 

rather, on a factual enquiry as to whether the particular activities of the employee amounted to ‘time worked’ etc. For example, 
Walton; Frank v BHP Billiton Iron Ore Pty Ltd [2019] WAIRC 00089; (2019) 99 WAIG 299; Seo v Bindaree Food Group 
Pty Ltd [2021] FWCFB 2691 fall into this category. Nevertheless, the authorities do indicate common and consistent 
considerations which may assist in determining the meaning of these phrases: 
(a) ‘time worked’ need not involve any physical activity: ‘He who stands and waits also serves’: The Hospital 

Employees Industrial Union of Workers, W.A. v The Proprietors, Lee-Downs Nursing Home (1977) 57 WAIG 
455; 

(b) ‘work’ involves activities performed by the under the instruction of the employer: The Honourable The Minister for 
Police v Western Australian Police Force Union of Workers (1969) 48 WAIG 993; Lee-Downs; and 

(c) ‘work’ contemplates the performance of the employee’s duties under the employment contract: Master Builders’ 
Association of Victoria v Australian Building Construction Employees’ and Builders Labourers’ Federation 
[1981] FCA 49 at [365]-[366]. 

37 The following statement of Lee J in Warramunda Village Inc v Pryde [2002] FCA 250; (2002) 113 IR 265 at [17] is 
frequently cited in relation to the meaning of ‘at work’: 

It cannot be said that, in rendering a “sleep-over shift”, an employee is “on call” within the meaning of cl 32. For the 
purpose of cl 32 an employee who is off duty but “on call” is free to conduct his, or her, private life subject to the 
employer being able to direct the employee to report for duty, and to the employee organizing his or her affairs to be able 
to respond to that direction if given. (See: Suffolk County Council v Secretary of State for the Environment [1984] ICR 
882 (House of Lords)). An employee who attends at the place of employment pursuant to the employer’s direction to be at 
the employer’s premises for a period of time and be available to provide service at the premises as required by the 
employer, is not carrying on private activities but is providing service to the employer. Such an employee is at “work” for 
the purposes of the 1995 Award and is entitled to be remunerated according to the terms of the Award. (See: Hospital 
Employees’ Industrial Union of Workers, WA v Proprietors of Lee-Downs Nursing Home (1977) 57 WAIG 455 per Burt 
CJ at 456). 

38 In Transport Workers’ Union of Australia v Jetstar Services Pty Ltd [2017] FWC 2535 at [46], Deputy President Sams 
considered Lee J’s statement required that an employee be ‘physically at work and performing work or other functions 
associated with work, at the employer’s direction’. The learned Deputy President considered this meaning of the words and 
their purpose to be what a reasonable lay observer would understand to be the meaning, referring to the Macquarie Dictionary 
definition, so that work would not include periods where no tasks are undertaken and nothing is made or done for the benefit of 
the employer. 

39 In Warramunda, Finkelstein J said at [37]: 
…The authorities show that when such words are used in instruments of the type presently under consideration, what is 
referred to is an employee who is under the instruction of an employer: the time under instruction is time worked. In the 
Hospital Employees’ Industrial Union of Workers v Proprietors of Lee-Downs Nursing Home (1977) 57 WAIG 455 the 
question was whether a nurse on night duty who was permitted to sleep nights and be on call was entitled to wages for 
“time worked in excess of the ordinary time” within the meaning of the Nursing Aides and Nursing Assistants’ (Private) 
Award. The Western Australian Industrial Appeal Court (Burt CJ, Wickham and Wallace JJ), held that the nurse was 
entitled to her pay. Burt CJ said (at 456): 

“In my opinion, once [the magistrate] held that the worker was on the premises pursuant to instructions 
received from the employer ‘to report any emergencies which arose relative to the inmates of the home’ it 
follows that the whole of the time during which she was on the premises pursuant to those instructions was ‘time 
worked’ within the meaning of the award. It may be that an emergency seldom arose and it may be that an 
emergency never arose but that, I think, would make no difference. The worker was not on call in the sense that 
she could be called upon by the employer to work. She was, I think, under a continual duty to act if called by a 
patient and she falls into the category of persons who serve while waiting.” 

… 
40 While the above authorities provide guidance, and perhaps also indicate what might be one commonly understood industrial 

meaning of ‘work’, ‘time worked’ and ‘performing work’, they do not establish a universal definition. The task remains one of 
interpreting Mr Rohan’s employment contract. As French J in Federated Municipal and Shire Council Employees Union of 
Australia v Shire of Albany (1990) 32 IR 470 at [22] said of Minister for Police v Western Australia Police Force Union of 
Workers, Hospital Employees Industrial Union of Workers, W.A. v Proprietors of Oats Street Hospital (1976) 56 WAIG 
1649 and Lee-Downs and Western Australian Police Union of Workers v The Honourable Minister for Police (1981) 61 
WAIG 1906: 
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While the general principles enunciated in that line of cases indicate criteria for the determination of “time worked” 
where that expression is used in industrial awards, the decision in any particular case must depend upon the construction 
of the relevant award, whether it makes specific provision for the activity in question, and the facts of the case... 

41 The same approach was described by the Full Bench of the Fair Work Commission in Seo v Bindaree Food Group at [43]: 
Drawing these authorities together, we consider that whether particular activities constitute “work” within the meaning of 
an industrial instrument depends on the proper construction of the relevant instrument and the facts of the particular case. 

42 I must look to the language, text and context of Mr Rohan’s employment contract as the starting point in construing it. The 
context includes the structure of the contract. 

43 The employment contract is in three parts: a letter of offer, a Commencement Conditions Schedule and General Terms and 
Conditions of Employment. 

44 The letter of offer states that Mr Rohan is offered employment: 
…in the position of Electrician with S&DH Enterprise Pty Ltd (the Company) (a subsidiary of Southern Cross Electrical 
Engineering Limited) to work on the Kemerton Lithium Project under the following conditions… 

45 The letter of offer makes reference to the Enterprise Agreement: 
…You will also be covered by the S&DH Enterprises Pty Ltd Agreement (Agreement), a copy of which can be accessed 
on the Fair Work Commission website at www.fwc.gov.au or from the Company by request. The Agreement sets out your 
minimum entitlements and is not incorporated into the Contract of Employment. 

46 The letter states that the remuneration is by way of a ‘Composite Rate of Pay’ which ‘…compensates you for any entitlements 
to allowances that may otherwise be due to you under any applicable legislation, industrial agreements (including the 
Agreement) and Modern Awards’. 

47 The Commencement Conditions Schedule describes ‘Company Project’ as ‘SCEE Kemerton Lithium Project’ and ‘Your Work 
Location’ as ‘Kemerton Lithium Project, South West WA’. 

48 The Commencement Conditions Schedule contains the following clauses in relation to hours of work: 
Ordinary Hours of Work: Average of 36 hours per week, worked between 6:00am and 

6:00pm Monday to Friday (7.2 hours per day) which may be 
adjusted by the Company, provided minimum amounts payable 
under the applicable enterprise agreement are being paid on 
average across all hours worked 

Project Working Hours: The indicative ‘scheduled working hours’ are an average of 
50 hours per week based on working 5 days Monday to Friday. 
There may be a requirement from time to time to work shifts on a 
Saturday or Sunday, depending on operational requirements and 
Project workload. 
All work performed on a Saturday or Sunday will be paid in 
accordance with clause 24 of the Agreement. 
Project Working Hours may be adjusted by the Company, provided 
minimum amounts payable under the applicable enterprise 
agreement are being paid on average across all hours worked. 

49 The first clause of the General Terms and Conditions of Employment is headed ‘Work Location’. It provides: 
Work Location 
Details of Your Work Location upon commencement of Your Role will be as set out in the Commencement Conditions 
Schedule or communicated to you separately by the Company from time to time. 
All decisions in relation to your Project commencement date, hours of work, work location, start and finish times and 
locations are at the complete discretion of the Company based on the Company's operational needs. The Company may 
make a direction which results in a change to the location at which work commences or finishes. Work will start and 
finish at the work front (i.e. the actual location at which the employee is performing their work). The Composite Rate of 
Pay that you are paid for any time worked at your work front incudes compensation for any other time that you are 
deemed to be performing work away from the work front. 
… 

50 The contract’s structure, or order, with this clause at the top, is a relevant factor in ascertaining the parties’ intentions. 
51 As it is the starting point, it should be viewed as informing the content of subsequent clauses in the General Terms and 

Conditions, rather than vice versa. In other words, subsequent clauses should be construed for consistency with this clause. It is 
the first place to go to find the meaning of the terms ‘work’, ‘work location’, ‘performing work’ and indeed any of the other 
concepts and phrases appearing in the clause. 

52 Mr Rohan’s counsel highlighted that the clause does not definitively state when work starts and finishes, hours of work, or 
indeed where the work location is, because it reserves to S&DH the ability to decide these matters in its complete discretion. 
That submission is sound, but of little assistance in the construction issue. It might raise issues as to whether, on particular 
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facts, a direction resulting in a change to the default start and finish time was made. But that the company has a discretion in 
these matters does not impact on the meaning of the default provisions. 

53 The default provision is that ‘Work will start and finish at the work front (i.e., the actual location at which the employee is 
performing their work)’. 

54 The word ‘work’ appears three times in the key sentence, each time in a different grammatical form. At the start of the clause, 
‘work’ refers to the conditions for remuneration under the employment contract. The second occasion, ‘at the work front’ uses 
the word as a noun, referring to a physical place. Finally, ‘work’ is used as a verb, in the sense of the doing of an activity. 

55 The reference to ‘at the work front’ is significant because it indicates that start and finish times are determined by the employee 
being present at a particular location, as opposed to being defined by the activity the employee might be engaged in. By 
focusing on location as determining when work starts and finishes, the clause creates greater emphasis on the geographic: 
being at a designated place. It indicates that the physical location of work is a primary concept in structuring the parties’ 
respective rights and obligations. 

56 In my view, this lessens the relevance of the authorities which Mr Rohan relies upon, which focus particularly on the nature of 
the activities the employee is engaged in, and whether those activities are performed under the instruction of, and for the 
benefit of the employer. It indicates a heightened importance of being physically at a location, and physically engaged in work 
activities. 

57 ‘Work front’ appears three times in the clause. The phrase does not appear at all in the Enterprise Agreement, nor in the 
balance of the contract. That it is not a concept utilised in the Enterprise Agreement also points to a divergence between the 
relevant hours of work concepts as between the employment contract and the Enterprise Agreement. 

58 Perhaps most tellingly, ‘work front’ is capable of conveying an ordinary and commonly understood meaning. It conveys a 
meaning akin to ‘work face’, ‘front line’ and ‘coal face’. Like these phrases, it suggests the place at which work, in its ordinary 
sense of labour or toil, is done. The phrase is in contrast to ‘workplace’ or ‘work site’ precisely because ‘front’ is a foremost 
location, not any location. 

59 This meaning is, in my view, reinforced by the words in parenthesis: ‘actual location’. The words in parenthesis provide 
clarification of what is ‘the work front’. By doing so, it indicates the parties intended that the meaning of ‘work front’ be 
determined by reference to the words in parenthesis in the clause, and not outside the clause. 

60 The words ‘actual’ and ‘actually’ are emphatic. They reinforce that a plain and ordinary meaning is intended rather than a 
theoretical or deemed meaning. In this particular context, ‘actual’ reinforces that the words preceding it are determinative, 
rather than being intended to incorporate something that might be conceptual, such as the concepts embedded in the Enterprise 
Agreement, or the law that stands behind it. The word ‘actual’ indicates an intention to exclude deemed or notional work, or 
indeed a strictly legal meaning of ‘work’. 

61 By way of analogy, in Pexco Pty Ltd & Ors v Shire of Leonora [1984] WASC 291, Kennedy J considered the significance of 
the words ‘actual occupation’ in the context of a dispute about rates imposed on mining tenements under the Local 
Government Act 1960 (WA). The relevant statutory definition of the term ‘occupied’ was when land was ‘actually occupied by 
a person’. Of this definition, His Honour said: 

…There does not appear to me to be any magic in the term “actual occupation”. It is used, I think, in contradistinction to 
the broad definition of occupier in s 6, which includes, not only the person by whom or on whose behalf the land is 
actually occupied, but, if there is no occupier, the person entitled to possession of the land. “Actual occupation” means 
occupation in fact as distinguished from constructive occupation: Brewer v Papatoetoe Town Board (1934) N.Z.L.R. 774 
at p. 777. 

62 I find that the text of the clause, the language used by the parties and the context, reveals an intention that ‘work front’ mean 
the location where work in a real and active sense, work that is operational and productive, is performed and to disavow a 
broader or secondary notion of work. In particular, the text does not, as Mr Rohan submits, incorporate a broad concept of 
what is ‘work’ nor does it incorporate the same meaning as is utilised in the Enterprise Agreement, notwithstanding that 
identical words are used in some places. The identical words are used in different contexts. 

63 This construction is reinforced by other contextual matters. 
64 First, the last part of the Work Location clause states that the Composite Rate of Pay which is paid for time worked at the work 

front ‘includes compensation for any other time that you are deemed to be performing work away from the work front’. This 
acknowledges that there is a concept of work that is different to and broader than the one that is employed earlier in the clause: 
a concept whereby an employee can be deemed to be working. If ‘work’ for the purpose of commencement and finish times 
was given the broader meaning contended for by Mr Rohan, that is, to include all time when the employee is under the 
instruction of the employer but without needing to be performing operational work, then this last part of the clause would have 
no work to do. The words should be construed so as to operate harmoniously with other provisions of the contract, and to give 
provisions an operative effect. 

65 Second, the letter of offer expressly provides that the Enterprise Agreement sets out minimum entitlements but is not 
incorporated into the employment contract. The letter also provides that the Composite Rate of Pay is compensation for 
entitlements and allowances that might be due under the Enterprise Agreement. The Composite Rate of Pay exceeds the 
ordinary rate of pay under the Enterprise Agreement. The interaction between the employment contract and the Enterprise 
Agreement therefore also indicates that the parties did not intend matters such as the Hours of Work provisions to operate in 
full alignment with the Enterprise Agreement, or to incorporate meanings contained in the Enterprise Agreement. 

66 I conclude that when the employment contract refers to work as starting and finishing at the work front, it means that work 
commences when Mr Rohan is physically located at the location where he performs operational and productive work involving 
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the application of trade skills, and functions associated with the application of trade skills, and finishing when Mr Rohan leaves 
that location. 

67 Accordingly, when the Overtime Payments clause refers to ‘[a]ll work performed outside of the Ordinary Hours…’ it is 
referring to work in the same sense of being operational and productive activities involving the application of trade skills, and 
functions associated with the application of trade skills. 

Was Mr Rohan performing work during commuting time for the purpose of the Overtime Payments clause of the 
employment contract? 
68 Mr Rohan was under a duty, pursuant to the employment contract, to be at the Spudshed carpark in time to board the S&DH 

bus at the start of each day of work. He was under a duty to utilise the bus to commute back to the Spudshed carpark at the end 
of each day of work. He was also under a duty to comply with the SD&H’s rules in relation to his conduct on the bus. He had 
no real choice in those matters. His fulfilment of these duties facilitated S&DH’s ability to, in turn, fulfill its contract with 
Albermarle. His fulfilment of these duties also facilitated his own ability to perform the services for which he was remunerated 
under the employment contract. 

69 The question is whether, when fulfilling these duties in his daily commute, Mr Rohan was performing work in accordance with 
the correct meaning of that phrase in the Overtime Payments clause. 

70 As was observed by Deputy President Asbury in Construction, Forestry, Maritime, Mining and Energy Union v Peabody 
Energy Australia PCI Mine Management Pty Ltd [2019] FWC 4641 at [116], it is common for employees to necessarily 
arrive at a workplace before a specified start time to undertake activities in preparation for the performance of operational 
work. The line between these activities and the commencement of work can sometimes be blurred. The Deputy President 
distinguished between activities that are ‘private activities’ and those that provide a benefit to the employer, as being indicative 
of what is ‘more likely’ to be regarded as work. As this case demonstrates, even this categorisation does not necessarily create 
a clear dichotomy. 

71 I draw assistance from the observations made by Kennedy J in Western Australian Police Union of Workers v The 
Honourable Minister for Police (1981) 61 WAIG 1906 at 1910, namely, that in any case the matter is essentially one of 
degree, and sufficient regard must be had not only to whether activities were undertaken under instructions by the employer, 
but also the nature of the instructions given and in particular the limitations and restrictions contained in the instructions. 

72 In this case the correct construction of the employment contract is such that the determinative factor is the physical presence at 
the location where operational and productive activities were carried out. Accordingly, in order to find that Mr Rohan’s 
commute was ‘work performed’, I would need to find that he was engaged in activities including skills of his trade, productive 
work, or associated functions. It will not be enough that the activities were performed on the instructions of S&DH. 

73 It cannot be said that Mr Rohan engaged in operational and productive activities either at the Spudshed carpark or whilst 
travelling on the bus. Indeed, he was able to engage in entirely private activities whilst on the bus: sleeping, reading, using the 
various entertainment and social functions of electronic devices, and so on. Whilst the bus transported him to the Kemerton 
Lithium Plant, his own activities on the bus were not the fulfilment of duties associated with his trade, nor did he perform any 
functions that were productive in the sense of contributing to the electrical and instrumentation work for the construction of the 
Kemerton Lithium Plant. Nor was he receiving instructions or familiarising with information that was required in preparation 
for the day’s work ahead, as was the case in Walton; Frank v BHP. 

74 It follows, then, that neither the Spudshed carpark nor the bus can be regarded as a ‘work front’. And it follows from this 
conclusion that what Mr Rohan was doing at the Spudshed carpark and on the bus, was not work performed by him. 

75 This result is consistent with Deputy President Asbury’s comments at [119] of Peabody, where she said: 
The present case can be contrasted with cases about travel from an employee’s accommodation or residence to work. 
Regardless of whether the employer has facilitated such travel it is not work. The present case involves employees being 
transported within the workplace after they have commenced work. The fact that Peabody provides buses to transport 
employees from the camp to the Mine site prior to 5.45 am/pm does not result in employees who utilise those services 
being at work in the sense that they are working, if they arrive before the time at which they are directed to board vehicles 
to travel from the main administration building to the in-pit crib huts. While being transported from the camp to the mine 
site, employees are travelling and not working. The buses are simply a means to transport employees to the point at which 
they can be directed to work… 

76 In Peabody, there was no compulsion to utilise the employer’s bus service. This distinction does not detract from my 
conclusions in this case. 

Does the Commission’s jurisdiction under s 29(1)(b)(ii) enable Mr Rohan to alternatively claim on the basis of unjust 
enrichment? 
77 Mr Rohan’s alternative claim as articulated in his written submissions and by counsel at hearing is founded in the principles of 

unjust enrichment and restitution. The claim is relied upon only if the principal claim, based on the entitlements under the 
contract, fails. In other words, it is relied upon only if the employment contract itself does not provide a legally enforceable 
entitlement to overtime payments for the relevant time in contention. 

78 The first issue that this raises is whether such a claim is within the Commission’s jurisdiction. It was uncontentious that the 
nature of the claim is not based on the existence of a contractual right or entitlement. I am not aware of the Commission having 
previously been called upon to decide a claim for restitution for unjust enrichment and the parties could not direct me to any 
such decided cases. 
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79 Her Honour the Acting President Smith (as she was then) contemplated the possibility of claims for quantum meruit being 
made to the Commission in Eyre v Kellogg Brown and Root Pty Ltd [2011] WAIRC 00886; (2011) 91 WAIG 1929. At [16], 
Her Honour said: 

Even if it could be said that the right to take the time in lieu could not arise until the appellant had been demobilised back 
to Brisbane and recommenced work in Brisbane, that is until the contingent condition had been fulfilled, the appellant 
may have had an entitlement to damages for the untaken time in lieu on grounds of quantum meruit for the value of the 
accrued hours. A claim for quantum meruit may be made for reasonable remuneration where a contractual provision is 
unenforceable. The basis of a claim for quantum meruit arises out of the principles of unjust enrichment and a claim for 
restitution: Pavey & Matthews Pty Ltd v Paul (1986) 162 CLR 221. However, in my opinion, it is not necessary to decide 
the appeal on this basis, as the appellant has been denied a contractual benefit, that is 15 hours’ time in lieu that had 
accrued to him at the time his employment had come to an end for which damages can and should have been awarded for 
compensation of the denial of that benefit. 

80 These observations were obiter. It is also not clear whether, by referring to ‘an entitlement to damages…on grounds of 
quantum meruit’ Her Honour was referring only to the remedies available, or whether she had in mind the Commission’s 
jurisdiction to determine a claim for unjust enrichment, given the prefaced words ‘where a contractual provision is 
unenforceable’. Her Honour’s reference to ‘damages’ may indicate the comments are directed to a contractual entitlement. 

81 Counsel for S&DH suggested that the claim was an attempt to access an accrued jurisdiction which the Commission does not 
have, because it is not expressly conferred by the IR Act. Properly, Mr Rohan does not ask the Commission to exercise accrued 
jurisdiction. There is simply no place for the application of the doctrine. 

82 When federal courts exercise accrued jurisdiction, they do so under the doctrine of ‘accrued jurisdiction’ (also known as 
‘pendant’ or ‘attached’ jurisdiction) rather than statute. ‘Accrued jurisdiction’ was explained by Barwick CJ in Philip Morris 
Inc v Adam P Brown Male Fashions Pty Ltd [1981] HCA 7; (1981) 148 CLR 457 at [34]. See also Ampezzo Pty Ltd and 
Franken [2009] WASAT 109. The constitutional considerations for the application of the doctrine do not apply in the context 
of a tribunal established by state legislation. 

83 Nor does Mr Rohan argue that the Commission has inherent jurisdiction to determine a claim of unjust enrichment. Again, had 
such submission been advanced, it would have to be rejected. The Commission is a creature of statute, and its jurisdiction is 
limited to that which is expressly conferred by the IR Act: Robe River Iron Associates v Federated Engine Drivers’ and 
Firemens’ Union of Workers of Western Australia (1986) 67 WAIG 315 at 317. 

84 Rather, Mr Rohan submits that his unjust enrichment claim remains within the ambit of s 29(1)(b)(ii) of the IR Act, because 
what he claims is an entitlement attached to, or arising by virtue of the existence of, an employment contract. 

85 Mr Rohan submits that the Commission’s powers in dealing with claims under s 29(1)(b)(ii) are wide and involve the 
application of a range of common law remedies, not limited to damages for breach of contract. 

86 I have no difficulty accepting that the Commission’s powers in remedying a denied contractual benefit are broad and include 
compensating an employee for a denied a benefit calculated on a quantum meruit basis. This position is supported by the 
Industrial Appeal Court decisions in Belo Fisheries v Dennis Terence Froggett (1983) 63 WAIG 2394, Hotcopper Australia 
Ltd v Saab [2002] WASCA 190; (2002) 82 WAIG 202 and Matthews v Cool or Cosy Pty Ltd & Anor [2004] WASCA 114; 
(2004) 84 WAIG 2152. 

87 Belo Fisheries was a decision of the Industrial Appeal Court determining an appeal from the Commission. At first instance, 
the learned Commissioner found that the employer committed a breach of an employment contract, entitling the employee to 
terminate the employment. The Commissioner found that the employee was ‘entitled to recover a reasonable sum on the basis 
of quantum meruit for the work done and in respect of which payment was not made’. This was in the context of the contract 
specifying an annual rate of pay of $20,000 per annum, payable only if the employee worked for the full year. 

88 In relation to the remedy awarded, Olney J observed: 
Although the Commissioner purported to assess the respondent's entitlement on the basis of quantum meruit his 
obligation under the Act was of course to “act according to equity, good conscience and the substantial merits of the case 
without regard to technicalities or legal forms” (see section 26 (1) (a)) which is not necessarily the same as awarding the 
respondent payment calculated on the basis of quantum meruit. In my opinion the Commissioner did in fact observe 
the statutory direction I have quoted and this is evidenced by his setting off against the amount that would otherwise have 
been the respondent's entitlement of the air fare and a further amount which can only be classified as damages for 
negligence [my emphasis]. 

89 I have emphasised the reference to ‘calculated on the basis of quantum meruit’ to highlight that the reference to quantum 
meruit should not be understood to be referring to any particular underlying cause of action. As Edelman J stated in Lampson 
(Australia) Pty Ltd v Fortescue Metals Group Ltd (No 3) [2014] WASC 162 at [94], quantum meruit describes a form of 
action, saying nothing about the underlying cause of action. The phrase means ‘as much as he or she deserved’. The cause of 
action might be contractual. 

90 I also refer to the comments by Anderson J in Hotcopper at [24]: 
This does not necessarily mean that the Commission may not entertain a reference under s 29(1)(b)(ii) unless it is in its 
form and in its terms a claim by an employee to recover in specie the precise benefit expressed or implied in the 
employment contract. In the context of the exercise of jurisdiction to resolve an industrial dispute of the kind described in 
s 29(1)(b)(ii), nothing much would seem to turn on the distinction between the two remedies (damages and specific 
performance) in the general run of cases. It seems to me that if there is a dispute which is an industrial matter, and the 
subject matter of it is a claim (in the sense of a complaint) of the kind defined in s 29(1)(b)(ii), it is a dispute that may be 
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dealt with by the Commission on a reference by the employee. How it is dealt with will be for the Commission to decide 
within the powers and discretions conferred on it by those sections of the Act which regulate the manner in which the 
Commission may exercise its jurisdiction in any particular case. Without intending to express a concluded view, I am 
inclined to think that this would include making a monetary order for compensation - that is, a damages award - in an 
appropriate case, as long as its purpose is to do no more than is necessary to “redress the matter by resolving the conflict 
in relation to the industrial matter” - Welsh v Hills (1982) 62 WAIG 2708 - and as long as its effect is so limited. 

91 These observations were cited with approval by Pullin J in Matthews at [54]. Also in Matthews, at [72] and following, 
EM Heenan J considered ‘…whether when dealing with such a claim [a claim under s 29(1)(b)(ii)]…there is any other restraint 
upon the remedies which the Commission may grant’. In answer to this question, His Honour said: 

73. I agree, with respect, with the conclusions of Steytler J and of Pullin J in this case that in circumstances such as the 
present the Commission is empowered to make a monetary order, in the nature of damages, to deal with the industrial 
matter before it, as it is empowered to do under s 23(1), notwithstanding that the relief granted is to award damages 
for breach of the employment of contract arising from the employer's dismissal without notice or with inadequate 
notice. However, I do not wish to be understood as suggesting that this is a special exception or qualification upon 
limits of the Commission, otherwise, to give effect to common law entitlements on an application by an employee 
under s 29(1)(b)(ii). 

74. As set out earlier in these reasons the position of an employee seeking relief when the employer has summarily 
purported to dismiss him from his employment will vary depending upon whether or not the dismissal constitutes 
wrongful dismissal at law, or whether it constitutes harsh, oppressive or unfair dismissal within the meaning of the 
Act, or whether it constitutes both. In the present case the Commission has granted this appellant the full measure of 
relief to which he is entitled under s 23A(1)(ab) (now s 23A(6)) of the Act on the facts as found. In my view it was, 
and still remains, necessary for the Commission to consider whether the appellant employee has any greater 
entitlement to monetary relief for the vindication of his common law rights and, if so, to recognize that greater 
entitlement by the appropriate monetary order. 

75. The nature of the common law entitlement which may exist in these, or like, circumstances includes: 
• a claim in debt for a liquidated sum for past wages or other entitlements earned by the applicant 

employee for work or services performed under the contract prior to the dismissal; 
• a claim determined on a quantum meruit for the value of work or services actually performed under 

the contract of employment but not payable at the time of the dismissal; 
• a claim for unliquidated damages for breach of the contract of employment determined by taking 

into account the amount which would have been earned by the employee had he been permitted to 
continue to perform the services for which he was employed, less any amounts which may be 
attributable to the effect of, or the need for, mitigation of those damages, or of other intervening 
effects which might have prevented the applicant from receiving those earnings or which might 
have diminished those earnings, had the employment relationship continued until it had been 
lawfully determined. 

These various claims in debt, on a quantum meruit, or for damages are all, to my mind, claims by an employee for a 
benefit, not being a benefit under an award or order, to which he is entitled under his contract of employment within 
the meaning of s 29(1)(b)(ii) or, for that matter, within the scope of s 23A(1)(a) of the Act as it stood at the time of the 
events material to this appeal as being “any amount to which the claimant is entitled”. I do not see any reason why an 
employee, engaging the jurisdiction of the Commission under s 23 or s 23A, may not advance and, if proved, have 
vindicated such claims. 

92 The context for His Honour’s remarks was the consideration of the Commission’s powers in remedying claims under 
s 29(1)(b) and s 23A. His Honour was not concerned with the scope of the Commission’s jurisdiction under s 29(1)(b)(ii) and 
was not, as I understand his comments, suggesting the Commission could entertain claims that were not related to benefits to 
which an employee is entitled under an employment contract. His Honour was concerned with the manner of exercising 
jurisdiction. 

93 Mr Rohan’s alternative claim is not for a remedy for a denied contractual benefit calculated on a quantum meruit basis. Rather, 
he seeks to establish a right to a remedy outside the four concerns of the contract by applying the principles of unjust 
enrichment. 

94 The scope of the Commission’s jurisdiction under s 29(1)(b)(ii) has been considered on many occasions. 
95 The issue in Perth Finishing College Pty Ltd v Susan Watts (1989) 69 WAIG 2307 was whether the unexpired term of a fixed 

term contract is a ‘benefit’ for the purpose of the IR Act’s denied contractual benefit provisions. The Full Bench of the 
Commission was satisfied that it was, and adopted a wide meaning of the word ‘benefit’ at 2313: 

We agree that benefit should be interpreted as widely as possible. We also agree that “benefits” can be best seen as 
referring to the contractual rights of the respondent [employee]… 
A benefit is therefore what is the employee’s right under a contract… 

96 The learned President also referenced Macken, McCarry and Sappideen in the Law of Employment at 2314 in relation to the 
meaning of benefits, including what is not a benefit: 

…quite understandably in Lacarack v Woods of Colchester Ltd (op cit) it was held that damages would not be 
recoverable by an employee in respect of additional benefits which the contract did not oblige the employer to confer 
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even though the employee might reasonably have expected his employer to bestow these benefits upon him in due 
course… 

97 In then proceeding to consider what remedy is available in relation to a claim of that type, the Full Bench of the Commission 
noted at 2311: 

…once the Commission determines that a claim is properly made under section 29(b)(ii), the Commission has the 
jurisdiction to decide the claim, and in the exercise of that jurisdiction it shall act according to equity, good conscience 
and the substantial merits of het case. In granting relief or redress, the Commission is not restricted to the specific claim 
made or to the subject matter of the claim [see section 26(2)]. 
In addition as the Commissioner said, the precise benefit forgone may be the relief to be granted in many cases, and in 
other cases it may not…[my emphasis]. 

98 The Full Bench of the Commission affirmed that ‘benefit’ had a wide meaning in Saldanha v Fujitsu Australia Pty Ltd [2008] 
WAIRC 01732; (2008) 89 WAIG 76. Commissioner Kenner (as he was then) stated: 

312 The term “benefit” in relation to a claim under s 29 (1)(b)(ii), is very broad and is not restricted to the recovery of a 
money sum by way of a debt due under a contract, but it often is. A “benefit” includes any “advantage, entitlement, 
right, superiority, flavour, good or perquisite”: Balfour v Travelstrength (1980) 60 WAIG 1015; Welsh v Hills (1982) 
62 WAIG 2708; Waroona Contracting v Usher (1984) 64 WAIG 1500; Slee and Stockden Pty Ltd v Blewitt (1992) 47 
IR 104. The “benefit” must be an entitlement under the contract as a matter of legal right and may arise from an 
express or implied term of the contract: Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307; Simons v 
Business Computers International Pty Ltd (1985) 65 WAIG 2039. 

313 In terms of remedy, in cases brought under s 29(1)(b)(ii) of the Act, the Commission is empowered to “enquire into 
and deal with” the industrial matter so referred. The breadth of the Commission’s jurisdiction and the remedies that 
are available in claims of denied contractual benefits arose for consideration most recently by the Industrial Appeal 
Court in Matthews. In this case, the nature of the Commission’s contractual benefits jurisdiction was in issue. 

99 The learned Commissioner then referred to the Industrial Appeal Court’s reasons in Matthews. In summarising the effect of 
EM Heenan J’s comments in Matthews, referred to above, Kenner C said at [317]: 

On the basis of the views expressed by the members of the Court in Matthews, contractual benefits claims may therefore 
be regarded as common law based claims for a range of remedies arising from the denial by an employer of a benefit 
due to an employee or former employee under the contract of service. Such are able to be recovered before the 
Commission as part of the Commission’s jurisdiction to enquire into and “deal with” an industrial matter of this particular 
kind. Importantly however, although the source of such a claim is the common law, the capacity to enforce it is a statutory 
function, pursuant to the powers conferred on the Commission by the Parliament in s 23(1) of the Act. This is so because 
in every case, the relevant claim arising from the common law contract under consideration, must still constitute an 
“industrial matter” in s 7 of the Act, in order that the Commission may enquire into and deal with it, exercising its 
jurisdiction under s 23(1) of the Act [my emphasis]. 

100 I would finally refer briefly to what Kenner SC (as he then was) said in Walton; Frank v BHP at [23]: 
The principles in relation to denied contractual benefits claims are well settled. The relevant claim must relate to an 
“industrial matter”; the claimant must be an employee; the claimed benefit must be a “contractual benefit” as being one to 
which the employee is entitled under their contract of service; the relevant contract must be one of service; the benefit 
must not arise under an award or order of the Commission; and the benefit must have been denied by the employer: 
Hotcopper Australia Ltd v David Saab [2001] WAIRC 00102; (2001) 81 WAIG 2704 at 2707. 

101 On the above analysis, I find nothing in the authorities which supports a conclusion that the Commission has jurisdiction under 
the IR Act to determine a claim based on unjust enrichment. Indeed, the authorities reiterate that claims that may be brought 
under s 29(1)(b)(ii) are limited to claims in respect of a denied benefit under a contract of employment. The benefit denied 
must be sourced in the contract of employment. The section does not permit claims to entitlements that might arise by 
application of common law principles more generally, even if they arise in the broader context of an employment relationship, 
and therefore, necessarily, an employment contract. 

102 Mr Rohan’s counsel also submitted that once the claim is made under s 29(1)(b)(ii) of the IR Act, the Commission then has 
jurisdiction pursuant to s 23(1) to enquire into and deal with the industrial matter, being the denied contractual benefit claim 
and, by virtue of s 26(2), the Commission is no longer restricted to the specific claim made. 

103 Section 26(2) of the IR Act provides: 
In granting relief or redress under this Act the Commission is not restricted to the specific claim made or to the subject 
matter of the claim. 

104 This provision provides flexibility in the relief available in relation to the industrial matter, but does not confer on the 
Commission jurisdiction to deal with an alternative claim that is not otherwise an industrial matter as defined in the IR Act. 

105 In arriving at this conclusion, I am not expressing a view that an unjust enrichment claim cannot be an industrial matter under 
the IR Act. If unjust enrichment is an industrial matter, it is not a claim of a denied contractual benefit under s 29(1)(b)(ii) and 
therefore not a claim which can be made to the Commission by an individual employee.  

106 Accordingly, I find I do not have jurisdiction to determine Mr Rohan’s alternative claim for reasonable remuneration. 
Is Mr Rohan entitled to be paid reasonable remuneration for travel time on the basis of unjust enrichment? 



366                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 102 W.A.I.G. 
 

107 Given my conclusion as to the scope of the Commission’s jurisdiction under s 29(1)(b)(ii), it is strictly unnecessary for me to 
consider the merit of Mr Rohan’s claim for restitution for unjust enrichment. Had it been necessary for me to determine his 
claim, I would have dismissed it because Mr Rohan has failed to establish an unjust element. 

108 I do not propose to set out the law in Australia, not all of which is settled, in claims of unjust enrichment. Given my findings 
about the limits of the Commission’s jurisdiction, this is not the place to attempt a comprehensive review of the authorities. 
There is no real controversy between the parties in relation to the general principles that apply in any event. 

109 The fundamental difficulty for Mr Rohan is that the benefit for which he seeks restitution was provided by him to S&DH 
pursuant to a valid subsisting contract. The benefit was provided within the ambit of the contractual relationship. Mr Rohan is 
remunerated under the contract the amount that the parties have agreed to pay for the services he provides, and for the benefits 
S&DH receives. 

110 Unjust enrichment principles have very limited application where there is a subsisting, enforceable contract between the parties 
for the performance of the services in question: see Brenner v First Artists’ Management Pty Ltd [1993] 2 VR 221 citing 
Update Constructions Pty Ltd v Rozelle Child Care Centre Ltd (1990) 20 NSWLR 251. It has been said that where services 
are performed pursuant to a valid and subsisting agreement, there is no room for the remedy of restitution: Mann v Paterson 
Constructions Pty Ltd [2019] HCA 32; (2019) 267 CLR 560 at [14]-[19] and [164]-[173]. 

111 No party asserts the contract to be void or unenforceable. The terms of the employment contract, properly construed, oblige 
Mr Rohan to attend at the Kemerton Lithium Plant to perform the work of an Electrician. The terms also oblige him to comply 
with the direction that he commute to the Kemerton Lithium Plant via the Spudshed carpark and S&DH’s bus. 

112 Under the terms of the contract, Mr Rohan is paid a Composite Hourly Rate of $42 - $42.50 for ordinary hours of work. There 
is no dispute that the Composite Hourly Rate is somewhere between 25% and 40% greater than the hourly rate of pay for 
ordinary hours under the Enterprise Agreement. 

113 The contract expressly provides that payment of the Composite Hourly Rate is ‘compensation for any other time that you are 
deemed to be performing work away from the work front’. That is, the parties have agreed upon the remuneration that 
Mr Rohan would be paid both for the provision of his services as an electrician and the fulfilment of his other duties under the 
contract which are not the provision of services as an electrician. 

114 S&DH benefits from Mr Rohan’s time spent commuting to the Kemerton Lithium Plant in the sense that it can, in turn, provide 
its contracted services to Albermarle. However, the benefit is a mutual benefit, because: 

• S&DH provides the bus, maintains the bus, provides fuel and a driver to operate the bus; 

• Mr Rohan in turn is relieved of the requirement to find his own way, at his own cost, to the Kemerton Lithium Plant; 
and 

• the commuting time also enables Mr Rohan to provide his contracted services to S&DH and thus receive his wages. 
115 The arrangement reciprocally facilitates the parties’ performance of their obligations under the contract.  
116 Mr Rohan has not attempted to fit his case within any of the established circumstances in which the law recognises an ‘unjust 

factor’ as being present: that is, mistake, total failure of consideration, failure of a condition, duress, or illegality. Rather, he 
seeks to establish the unjust factor on the basis that it would be unconscionable for S&DH to retain the benefit without 
remunerating him for it. This approach flies in the face of the High Court’s statement in Farah Constructions Pty Ltd v 
Say-Dee Pty Ltd, [2007] HCA 22; (2007) 230 CLR 89, per Gleeson CJ, Gummow, Callinan, Heydon and Crennan JJ at [150] 
(citations omitted): 

First, whether enrichment is unjust is not determined by reference to a subjective evaluation of what is unfair or 
unconscionable: recovery rather depends on the existence of a qualifying or vitiating factor falling into some particular 
category. In David Securities Pty Ltd v Commonwealth Bank of Australia, Mason CJ, Deane, Toohey, Gaudron and 
McHugh JJ gave as instances of a qualifying or vitiating factor mistake, duress or illegality… 

117 The High Court also said, in David Securities Pty Ltd v Commonwealth Bank of Australia [1992] HCA 48; (1992) 175 CLR 
353 (Mason CJ, Brennan, Deane, Dawson, Toohey, Gaudron and McHugh JJ) at [46]: 

…Accordingly, it is not legitimate to determine whether an enrichment is unjust by reference to some subjective 
evaluation of what is fair or unconscionable… 

118 In conclusion, I do not accept that the law requires Mr Rohan to be paid for his travel time between the Spudshed carpark and 
the Kemerton Lithium Plant. Had I been required to decide this claim, I would dismiss it. 

119 Accordingly, it is not necessary for me to consider the further question of what is the value of the benefit of Mr Rohan’s 
travelling time, or what is reasonable remuneration for that activity. 

Do hours worked to accrue RDOs attract overtime payments? 
120 It is convenient to again set out the clauses relevant to this construction issue: 

Rostered Days Off (RDO) 
Project working hours will be arranged on a system which provides for an employee to accrue RDO hours. 
This is done by the Employee working eight (8) ordinary hours each day, being paid seven and one-fifth (7.2) ordinary 
hours pay and accruing four-fifths (0.8) of an hour as an RDO accrual. 
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Overtime Payments 
All work performed outside of the Ordinary Hours and time worked to accrue an RDO on any day, Monday to Friday 
inclusive, shall be paid at the rate of time and one half for the first two hours and double time thereafter. 
Work performed on Saturdays shall be paid for at the rate of time and one half for the first two hours and double time 
thereafter. 
Work performed on Saturdays after 12:00 noon or on a Sundays shall be paid for at the rate of double time. 

121 Mr Rohan claims that on a proper construction of these clauses, S&DH is required to pay RDO accrual hours, that is, the 
0.8 hours worked to accrue an RDO in each working day, according to the Overtime Payments clause. He arrives at this 
conclusion because: 
(a) The structure of the clause is in contradistinction to the overtime clause in the Enterprise Agreement. 
(b) Any other construction would give the reference to the words ‘time worked to accrue an RDO’ in the Overtime 

Clause no work to do and would cause the two clauses to operate disharmoniously, producing a result which makes 
no commercial sense. 

(c) S&DH’s interpretation is available, but is less ‘plausible’. 
122 Counsel for Mr Rohan summarised Mr Rohan’s case as to this constructional issue by stating that if the parties had intended 

for the RDO hours to be paid at ordinary rates (i.e., the Composite Rate of Pay) then they would have expressly stated that in 
the employment contract, in the same way that the Enterprise Agreement does. Rather, cl 13 of the Enterprise Agreement 
(RDO clause) only says the employee is paid 7.2 ordinary hours’ pay. 

123 S&DH, on the other hand, say that the reference to ‘time worked to accrue an RDO’ in the Overtime Payments clause is 
included to make it clear that the 0.8 hours does not attract overtime. The word ‘and’ should be understood as conjuncting the 
Ordinary Hours and the RDO accrual hours. It submits that any contrary construction does not make commercial sense, in 
circumstances where the whole point of RDOs is to manage S&DH’s overtime liability. To have to pay overtime on the RDO 
accrual hours defeats that purpose. 

124 S&DH says its construction is also consistent with the provision in the RDO clause which permits the arrangement of Ordinary 
Hours of Work (i.e., exclusive of overtime penalties) to be set at eight hours per day, as opposed to 7.2 hours. 

125 This construction, S&DH submits, sits harmoniously with the Enterprise Agreement provisions, which permit the Ordinary 
Hours of Work to be arranged so that 40 Ordinary Hours of Work are worked in a week, all paid at the ordinary hourly rate, 
with two of those hours counting towards accrual of RDOs. 

126 Clause 13 of the Enterprise Agreement provides: 
13. Rostered Days Off 
13.1 The Company and individual Employees can agree in writing on a system that provides for an Employee to 

accrue 1 RDO over a 4 calendar week work cycle. This will be done by the Employee working an average of 
40 Ordinary Hours of Work per week, being paid 38 hours at the applicable Hourly Rate of Pay and accruing 
2 hours towards an RDO at the applicable Hourly Rate of Pay. This enables an Employee to accrue 1 RDO per 
4 week work cycle. 

… 
127 I agree that S&DH’s construction of these provisions is the correct construction. 
128 The fact that the RDO clause is silent in relation to the rate of payment for the 0.8 hours worked to accrue RDOs is not, in my 

view, indicative of an intention that those hours be paid at overtime rates. Rather, the silence is consistent with the means by 
which the relevant time is remunerated: that is, the time is worked, but not immediately paid for. Rather, the hours worked 
accrue to be taken as paid time off. Put another way, the employee is not paid when the time is worked, but when the RDO is 
taken. The silence is not indicative of any particular rate of pay for RDOs. It merely acknowledges that the time for payment is 
not linked to when the 0.8 hours are worked, but the later point at which the RDO is taken. 

129 Had the parties intended that overtime rates apply to the 0.8 hours worked, then there would be no need to make reference to 
that portion of time worked in the Overtime Payments clause. The words ‘and time worked to accrue an RDO on any day’ 
could have been omitted entirely. With such an omission, it would be absolutely clear that all work performed outside of the 
Ordinary Hours of Work should be paid at the applicable overtime rates. The fact that the parties included these words, means 
that they should be taken as indicative of a different intent. The words should be given effect. They are given effect by 
constructing the word ‘and’ as conjuncting Ordinary Hours of Work and the time worked to accrue an RDO. Overtime is 
therefore payable on work performed outside of the 8 hours referred to in the RDO clause. 

130 The fact that the RDO clause refers to eight ‘ordinary hours being worked each day’, despite the Commencement Conditions 
Schedule specifying that Ordinary Hours of Work are 36 hours per week, or 7.2 hours per day, is a further indication that the 
parties intended the 0.8 RDO accrual hours are not to be treated as overtime. 

Conclusion 
131 The answers to the questions the parties have posed are: 

(a) What is the correct construction of the employment contract provisions about work start and finish times. In 
particular, what is the meaning of the words ‘at the work front’ in the ‘Work Location’ clause and ‘worked 
performed’ in the Overtime Payments clause. 
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Answer: The ‘work front’ is the location where work in a real and active sense, work that is operational and 
productive, is performed. ‘Work Location’ has the same meaning. Work performed in the Overtime 
Payments clause refers to the operational and productive activities including the application of trade 
skills and functions associated with the application of trade skills. 

(b) Was the: 
(i) 35-minute period at the start of each day of work from 5.55 am to 6.30 am which commenced at the 

Spudshed carpark; and 
(ii) 20-minute period at the end of each day of work from 5.15 pm to 5.35 pm on Monday to Thursday, from 

5.00 pm to 5.20 pm on Friday, and from 2.30 pm to 2.50 pm on Saturday, which ended at the Spudshed 
carpark, 

time when work was performed by Mr Rohan for the purpose of the Overtime Payments clause of the employment 
contract. 
Answer: No. 

(c) If the answer to (b) is ‘no’, does the Commission’s jurisdiction under s 29(1)(b)(ii) enable Mr Rohan to alternatively 
claim on the basis of unjust enrichment? 
Answer: No. 

(d) If the answer to (c) is ‘yes’, was Mr Rohan entitled to be paid reasonable remuneration for the periods specified in 
(b) on the basis of unjust enrichment? 
Answer: Not applicable. 

(e) If the answer to (d) is ‘yes’ what is the value of such reasonable remuneration? 
Answer: Not applicable. 

(f) What is the correct construction of the Overtime Payments clause in relation to hours worked to accrue RDOs? 
Answer: ‘Time worked to accrue an RDO’ does not attract overtime payments. 
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Order 
HAVING heard from Mr D Rafferty of counsel on behalf of the applicant and Mr J Parkinson of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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