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CUMULATIVE DIGEST

MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 102 PART 1, SUB PARTS 1 - 6.

Digest Headings

* Denotes New Heading

Industrial Appeal Court Public Service Appeal Board
Full Bench Public Service Arbitrator
Commission In Court Session Commissioner

Board of Reference Industrial Magistrate

Police Appeal

Page

Editor’s Note:  The Registrar wishes to advise that as from January 2004, the format of the “Cumulative Digest”
published at the back of the Western Australian Industrial Gazette has changed to incorporate
“Catchword Phrases”, please refer to the Notice at (83WAIG3937).

All documents within the above headings are in chronological order.

FULL BENCH
Industrial Law (WA) — Unfair dismissal — Appeal against decision to dismiss for want of jurisdiction — No error in dismissing application —
s 109 Commonwealth Constitution — Inconsistency between Fair Work Act 2009 (Cth) and Industrial Relations Act 1979 (WA) -
Hsiao-Hua (Xanthe) Hsu -v- Fraser Suites Perth - FBA 6 of 2021 - Full Bench - Chief Commissioner S J Kenner/Senior Commissioner
R Cosentino/Commissioner T Emmanuel - 23/12/2021 .......ccccccoiviiiiiiiiiiiiiiiiieiict ettt 2

Industrial Law (WA) - Occupational Safety and Health Tribunal - Appeal against the decision of the Tribunal - Whether Tribunal erred in
law and fact - Scope and content of a designer's duty of care - Whether reg 3.140 of the Occupational Safety and Health Regulations
1996 is constrained by s 23 of the Occupational Safety and Health Act 1984 - Relevant principles of interpretation - Principles applied
- GHD Pty Limited -v- WorkSafe Western Australia Commissioner - FBA 3 of 2021 - Full Bench - Chief Commissioner S J
Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel - 22/12/2021 .......c.oovviriiiiinieinieineineeseensresesree e 89

Industrial law (WA) - Appeal against decision of Commission - Various interlocutory applications - Scope of an appeal under s 49(4) -
Applications dismissed - Adrian Doyle -v- Roman Catholic Bishop of Bunbury - FBA 8 of 2021 - Full Bench - Chief Commissioner S
J Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel - 4/03/2022 ... 173

Industrial Law (WA) - Appeal against decision of the Commission - Principles for admission of fresh evidence on an appeal applied -
Principles not satisfied - Fresh evidence not admitted - Award coverage - Relevant award did not apply - Assessment of compensation
for loss and injury - No evidence of injury - Award of compensation reduced - Appeal upheld in part - M.J Edwards t/as M.J Edwards
& J.Pendarvis -v- Natasha Stephenson - FBA 5 of 2021 - Full Bench - Chief Commissioner S J Kenner/Senior Commissioner R
Cosentino/Commissioner T Emmanuel - 8/02/2022 ..........cccciiiiiiiiiiiiiiiiiiiiiieiiiee ettt ettt s 176

Industrial Law (WA) — Speaking to the minutes — Relevant principles — Not for the purpose of re-arguing a case or adducing evidence —
Principles applied — Order issued - M.J Edwards t/as M.J Edwards & J.Pendarvis -v- Natasha Stephenson - FBA 5 of 2021 - Full
Bench - Chief Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel - 18/02/2022............ccceuenneee. 186

COMMISSION IN COURT SESSION
Industrial law (WA) — Application to change name — No objections — Relevant parts of the Act complied with — Application granted -
Western Australian Municipal, Road Boards, Parks and Racecourse Employees' Union of Workers, Perth -v- (Not applicable) - CICS
30 of 2021 - Commission in Court Session - Chief Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T B
WaLKINGON = 27/01/2022.......cuiiueiiiteiiiteit ettt ettt h et h et b et b et b st b bt e bt ee bt e bt e bt e b et b st e b et na bt et bt b et b et bt b ettt eaes 108

Industrial law (WA) - General Order under s 50 - COVID-19 pandemic - Unpaid pandemic leave - General Order issued - Minister for
Industrial Relations -v- UnionsWA, Chamber of Commerce and Industry of Western Australia, Australian Mines and Metals
Association , Western Australian Local Government Association - CICS 3 of 2022 - Commission in Court Session - Chief
Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel/Commissioner T B Walkington -
24/03/2022 ...tttk R R AR e AR AR R R At £ SR AR R SRR £ S AR e R R ARt E AR SR E e R Rt a et e s R b bRt n ettt s bt seneneneas 223

INDUSTRIAL MAGISTRATE
Industrial Law — Assessment of penalty for contravention of s 102(2)(a) of the Industrial Relations Act 1979 (WA) - Jillian Denise Dixon,
Department of Mines, Industry Regulation and Safety -v- Martin Long - M 171 of 2021 - Industrial Magistrate - Industrial Magistrate
T HAWKINS = 17/12/202 1ttt bbbkt bbbttt bbbttt bbbttt ettt bbbt 31

Industrial law — Claim for severance pay — Interpretation of redundancy clause in award — Whether, to avoid liability to pay severance pay,
sufficient for employer to say it ‘wished’ for someone to carry out employee’s duties - Alan Mahon -v- B. K Elsegood & D.S Elsegood
& D.K Elsegood & Elsegood Holdings Pty Ltd & S.M Elsegood & Falconcrest Holdings Pty Ltd - M 51 of 2021 - Industrial
Magistrate - INDUSTRIAL MAGISTRATE E. ODONNELL - 19/01/2022 ....c..coottiriitiiniiinieisteenieie sttt 134

PUBLIC SERVICE APPEAL BOARD
Industrial Law (WA) — Public Service Appeal Board — Witness summons — Implied power to issue - Sanja Spasojevic -v- Speaker of the
Legislative Assembly - PSAB 31 0f 2020 - Public Service Appeal Board - Senior Commissioner R Cosentino - 20/12/2021.................... 70

Industrial Law (WA) — Public Service Appeal Board — Jurisdiction —Whether or not the appellant was a government officer — Appellant
found not to be a member of the respondent’s salaried staff — Appeal dismissed - Tran De Quach -v- North Metropolitan Health
Services - PSAB 27 of 2021 - Public Service Appeal Board - Senior Commissioner R Cosentino - 9/02/2022 162

Industrial Law (WA) — Public Service Appeal Board practice and procedure — outlines of witness evidence — objections to part of evidence
— s 26(1)(b) — admissibility — Relevance - Sanja Spasojevic -v- Speaker of the Legislative Assembly - PSAB 31 of 2020 - Public
Service Appeal Board - Senior Commissioner R Cosentino - 28/04/2022 322
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CUMULATIVE DIGEST—continued
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PUBLIC SERVICE APPEAL BOARD—continued
Industrial Law (WA) — Public Service Appeal Board — Jurisdiction — Fixed term contract — Requirement to be vaccinated against COVID-
19 — Whether there was a dismissal — Acceptance of offer — Appeal dismissed - Craig Gee -v- WA Country Health Services - PSAB 2
0f2022 - Public Service Appeal Board - Senior Commissioner R Cosentino - 25/05/2022.......cc.ccevirireneneneneneneneeenesesese e 400

Indsutrial Law (WA) — Public Service Appeal Board — Jurisdiction — Whether provisional decision is a decision to take disciplinary action -
Prosper Baeni -v- Director General, Department of Primary Industries and Regional Development - PSAB 31 of 2021 - Public Service
Appeal Board - Senior Commissioner R Cosentino = 16/05/2022........c..couiiiriiriiiirieienieienes ettt ettt nae e 412

PUBLIC SERVICE ARBITRATOR
Industrial Law (WA) — Public Service Arbitrator — Claim in respect of range of salaries of government officers — Respondent’s application
for summary dismissal —Delay in bringing application — Form of application — Public interest — Application dismissed - Health
Services Union of Western Australia (Union of Workers) -v- East Metropolitan Health Service - PSA 2 of 2021 - Public Service
Arbitrator - Senior Commissioner R Cosentino - 15/03/2022.........cc.ccoouiiiiiiiiiiiniiiieiieenee ettt 245

COMMISSIONER
Industrial law (WA) - Stay application - Appeal instituted - Relevant principles applied - Dismissed - Adrian Doyle -v- Roman Catholic

Bishop of Bunbury - PRES 7 0of 2021 - Chief Commissioner S J Kenner - 20/12/2021 35
Industrial law (WA) - Appeal filed - Application to stay operation of order - Relevant prmmples applied - Application dismissed - XU

HONG BIN -v- Yan Li - PRES 8 0f 2021 - Chief Commissioner S J Kenner - 24/12/2021 .. 37
Denied contractual benefits — Conciliation conference held and settlement agreement reached — application dismissed for want of

prosecution - Robin James Ingram -v- V P Lowe Freight - B 76 of 2021 - Commissioner T Emmanuel - 3/02/2022.........c.cccovveeruerennene. 147

Industrial law (WA) - Application under s 66 - Inconsistency between State and federal union rules - Section 71(5) certificate no longer
satisfied - Interim Union Council established - Order issued - Kate Ferguson -v- Media, Entertainment and Arts Alliance of Western
Australia (UNION of Employees) - PRES 6 of 2021 - Chief Commissioner S J Kenner - 1/03/2022 194

Contractual Benefits — contractual terms — entitlements under contract — stand down — usefully employed — job keeper enabling directions —
variation of contract - Daniel Wegener -v- The Trustee for Cottesloe Hotel Trust & the Trustee for Richmond Equity Fund - B 119 of
2020 - Commissioner T B Walkington - 14/04/2022 280

Industrial Law (WA) — Termination of employment resulting from genuine redundancy — Whether redundancy decision must be
objectively reasonable — Selection for redundancy — Permanent employee versus fixed term employee — Onus on applicant to establish
lack of meaningful consultation — No opportunity for redeployment — Overlooked for redeployment — Failure to communicate
information — Consultation deprived applicant of a fair opportunity — Dismissal found to be unfair — Reinstatement impracticable -
Ettienne Van Tonder -v- South West Aboriginal Land and Sea Council - U 56 of 2021 - Senior Commissioner R Cosentino -
30/03/2022 287

Industrial Law (WA) — Contractual Benefit Claim — Previously filed Unfair Dismissal Application — Settlement offer — Mutual release —
Bar to proceedings — Claim is trivial — Summary dismissal — Further proceedings not desirable in public interest — Application
dismissed - Hannah Nyx -v- Warwick Psychological Services - B 39 of 2022 - Senior Commissioner R Cosentino - 27/04/2022 ............ 304

Industrial law (WA) - Application under s 66 - Section 71 certificate not issued - Union proceeded on assumption that s 71 certificate in
effect - Criteria for maintenance of s 71 certificate not met - Interim Delegate Board established - Order issued - Gregory Busson -v-

The Coal Miners' Industrial Union of Workers of Western Australia - PRES 1 of 2022 - Chief Commissioner S J Kenner - 29/04/2022.. 307
Unfair dismissal - Preliminary jurisdictional issue - Out of time - Employee - Independent contractor - Terms of contract - Christy Ann Van
Der Heyden -v- Community Arts Network Ltd - U 45 0f 2021 - Commissioner T B Walkington - 18/05/2022 341

Industrial Law (WA) — Contractual Benefit Claim — Construction of employment contract — Whether commuting is time worked — Payment
for hours worked to accrue RDOs — Overtime — “Work performed’ — ‘At the work front” — Quantum meruit — Does the Commission
have jurisdiction under s 29(1)(b)(ii) for claims of unjust enrichment? - Levi Rohan -v- S&DH Enterprises Pty Ltd - B 60 of 2021 -
Senior Commissioner R Cosentino - 10/05/2022 347

Industrial law (WA) - Union rules - Application under s 66 - Whether the Union failed to observe its rules - Whether President of the Union
was unlawfully and improperly prevented from performing duties and functions - Relevant principles applying to s 66 matters -
Interlocutory application under s 27(1)(a) to dismiss - Jurisdiction or power under s 66 to grant relief - Relevant principles - Valid
election held while applicant on leave - Applicant ceased to be a police officer - Union rules - Not eligible for election to office -
Outcome of valid election should not be disturbed - Interlocutory application granted - Section 66 application dismissed - Harry Arnott
-v- Western Australian Police Union of Workers - PRES 4 0f 2021 - Chief Commissioner S J Kenner - 18/05/2022.........ccccceeeveenunuene 369

POLICE APPEAL
Industrial law (WA) - Removal of Police Officer - Appeal against removal - Loss of confidence by Commissioner of Police - Whether
arrest was unlawful - Whether use of force in arrest was excessive - Legal and evidentiary burden of proof in appeal against removal of
Police officer considered - Appeal dismissed - Daren Lee -v- Commissioner of Police - APPL 7 of 2021 - Police Appeal - Chief
Commissioner S J Kenner Commissioner T Emmanuel Senior Commissioner R Cosentino - 14/12/2021........ccveevvenncnncnncceneennes 42

By Authority: SUSAN BASTIAN, Registrar, Western Australian Industrial Relations Commission





