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Reasons for Decision 
KENNER CC: 
1 I have had the benefit of reading in draft form, the reasons for decision of Kucera C.  I agree with those reasons in relation to 

appeal grounds 1 to 3 inclusive and 5, and I have nothing further to add as to those grounds.  As to ground 4, despite the 
appellant arguing the matter, given the decision of the Full Bench on the other grounds, it is not necessary to consider and 
decide that ground for the purposes of the disposition of the appeal.  It raises some difficult and important questions of 
construction of both the Industrial Relations Act 1979 (WA) and the Public Sector Management Act 1994 (WA) and the 
administration of industrial relations in this State.  These questions are best left to an occasion when it is necessary to deal with 
them as part of the disposition of proceedings before the Commission. It may also be helpful for not only the parties to 
proceedings, but also organisations under s 50 of the Act, to be given an opportunity to make submissions on the matters 
arising, should they wish to do so. 

2 It follows that the appeal should be upheld, and the decision of the learned Senior Commissioner should be quashed. 
TSANG C: 
3 I also have had the benefit of reading a draft of the reasons of Kucera C.  I agree with those reasons and have nothing further to 

add.  I also agree with Kenner CC that it is unnecessary to deal with ground 4. 
KUCERA C: 
Introduction 
4 This case involves an appeal against a decision of the Senior Commissioner, made on Tuesday, 23 June 2023 (decision), to 

reinstate the respondent to her former position as a drug detection officer (employment), at the Bunbury Regional Prison 
(Bunbury Prison). 

5 On 30 May 2022, the appellant dismissed the respondent from her employment at the Bunbury Prison, for refusing to comply 
with a direction to be vaccinated against COVID-19 (employer direction). 

6 On 15 August 2022, some two and a half months after her dismissal, the respondent made an application under s 78(2) of the 
Public Sector Management Act 1994 (WA) (PSM Act), in which she alleged her dismissal was harsh, oppressive, and unfair 
(dismissal application). 
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7 The appellant opposed the dismissal application on the ground that it was filed ‘out of time.’ The appellant contends a 
limitation period of 28 days applied to the application (jurisdictional objection). 

8 The dismissal application was initially allocated to Commissioner Emmanuel, who convened a preliminary hearing on the 
jurisdictional objection. 

9 On 10 January 2023, Commissioner Emmanuel decided the limitation period did not apply, thereby allowing the respondent to 
proceed with the dismissal application (jurisdictional decision). 

10 Following the jurisdictional decision, the dismissal application was reallocated to the Senior Commissioner. The matter then 
proceeded to arbitration. 

11 During the hearing, the Senior Commissioner heard evidence from two witnesses; the respondent and Ms Beere, who is 
employed by the appellant as a ‘Security Intelligence Officer’. 

12 Like the respondent, Ms Beere worked at the Bunbury Prison. She also refused to be vaccinated against COVID-19. However, 
Ms Beere, despite refusing to be vaccinated, was not dismissed from her employment. 

13 Although in her decision, the Senior Commissioner found there was a valid reason for the respondent’s dismissal, she 
concluded the respondent’s dismissal when compared with the treatment Ms Beere received, was unfair. 

14 Having decided the respondent’s dismissal was unfair, the Senior Commissioner ordered that the respondent be reinstated to 
the position she held as at the date of her dismissal, with effect from 14 June 2023. The Senior Commissioner also ordered that 
the appellant pay the respondent for remuneration lost because of her dismissal from 10 June 2022. 

15 The appeal is against both the jurisdictional decision and the Senior Commissioner’s decision. Appeal grounds 1 – 3 and 5 
relate to the decision. Appeal ground 4 is against the jurisdictional decision. 

Appeal grounds 
16 The appellant relies upon five separate grounds of appeal, which are set out below: 

1. In finding that the respondent was unfairly dismissed, the Senior Commissioner made an error of law by 
considering an irrelevant consideration; namely, in determining whether the respondent was treated 
inconsistently, the Senior Commissioner considered matters that occurred after the date of the dismissal, when 
no matter arising after the date of dismissal could be relevant to the question of whether the dismissal was 
unfair. 

2. In the alternative to ground 1, if matters that occurred after the date of the dismissal were relevant to the 
question of whether the respondent was unfairly dismissed, in finding that the respondent was unfairly 
dismissed the Senior Commissioner made an error of law by failing to take into account a material relevant 
consideration which provided an explanation for the identified differential treatment between Ms Beere and the 
respondent; namely, the CHO Directions were in force when the respondent was dismissed but the CHO 
Directions had ceased by the time the Director General made his decision to take disciplinary action against 
Ms Beere. 

3. In finding that the respondent was unfairly dismissed, the Senior Commissioner erred by relying upon a 
conclusion which was legally unreasonable; namely, the conclusion at [91] that Ms Beere is a relevant 
comparator. That conclusion was legally unreasonable for each of the following reasons taken independently 
and cumulatively: 
(a) Ms Beere and the respondent were employed by different employers; 
(b) Ms Beere and the respondent had different employing authorities; 
(c) Ms Beere and the respondent were employed under different statutory schemes; 
(d) the respondent has taken an oath of engagement under the Prisons Act 1981 and had statutory duties 

under s 14 of the Prisons Act 1981 which she contravened when she failed to comply with the 
Employer Vaccination Direction, and those circumstances did not apply to Ms Beere; 

(e) Ms Beere’s and the respondent’s duties were significantly different; and 
(f) the consequences of Ms Beere’s and the respondent’s non-compliance were significantly different. 

4. The Senior Commissioner erred in law in hearing and determining the referral when the Commission had no 
jurisdiction to do so, in particular: 
(a) on the proper construction of s 78(2) of the Public Sector Management Act 1994 (WA) (PSMA) and 

s 29 of the Industrial Relations Act 1979 (WA) (IR Act), the time limit provided by s 29(2) of the IR 
Act applies to a referral of a matter under s 78(2) of the PSMA when the referral relates to a decision 
to dismiss; 

(b) the respondent filed her s 78(2) PSMA referral with the WAIRC more than 28 days after the date 
which she was dismissed; and 

(c) the Commission has not acted under s 29(3) of the IR act to accept the referral outside of the 28-day 
time limit. 

5. It was Wednesbury[sic] unreasonable for the Senior Commissioner to find the appellant was unfairly dismissed 
because she was treated differently to Ms Beere, despite finding at [68] – [69] that dismissal was proportionate 
to the gravity of the appellant’s conduct in the following circumstances: 
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(a) the appellant could not work in her role if she did not follow the Employer Direction; 
(b) the appellant’s failure to follow the Employer Direction had significant impacts for the operation of 

the prison; 
(c) the appellant understood her non-compliance would have significant impacts for the operation of the 

prison; 
(d) the appellant’s non-compliance was wilful and deliberate; and 
(e) the appellant’s conduct was incompatible with the fulfilment of her duties and impeded the 

performance of the employment contact. 
17 There are similarities with appeal grounds 1 – 3 and 5, in that they each assert the decision is wrong because the Senior 

Commissioner made errors in law and/or errors in the exercise of her discretion. 
18 By appeal ground 4, the appellant contends the Senior Commissioner did not have the jurisdiction to make the orders 

reinstating the respondent to her position and that she be paid remuneration lost as result of her dismissal. The appellant says 
this is because Commissioner Emmanuel erred when she decided the Commission had the jurisdiction to hear the dismissal 
application. 

19 Counsel for the appellant submitted that if any one of appeal grounds 1 –  3 or 5 were upheld, it would not be necessary to deal 
with appeal ground 4. Notwithstanding this, the appellant urged the Full Bench to deal with appeal ground 4 because it raises 
an important issue for the practice of the Commission, in circumstances where the authorities are unclear.   For the reasons 
expressed by Kenner CC, I agree that it is neither necessary nor desirable to deal with this ground on this occasion.   

20 Before dealing with the appeal grounds, it is worth returning to the facts and circumstances relevant to the respondent’s 
dismissal. In relation to this, the Senior Commissioner summarised the relevant facts in this matter, which were mostly agreed, 
at paragraphs [1] – [7] and at [18] – [27] of the decision. 

Relevant facts regarding the respondent’s employment 
21 The respondent commenced her employment with the appellant as a drug detection officer in 2018. The respondent’s job 

required her to detect and prevent drugs and other contraband from entering the Bunbury Prison. 
22 The respondent’s work required her to conduct searches of prisoners, visitors, premises, and property. The respondent also 

trained, maintained, and looked after a drug detection dog. 
23 The appellant at the time of the respondent’s dismissal employed a total of 14 drug detection officers (AB 211 – Transcript of 

proceedings at first instance p 23). The respondent for her part, was the only drug detection officer who worked at the Bunbury 
Prison (AB 211). She accepted that her job was a ‘frontline role’ in which she could only perform her duties in a prison 
environment (AB 211). 

24 At paragraph [2] of the decision, the Senior Commissioner noted the respondent’s role was critical for community safety as 
well as the safety and security of the prison. 

The respondent’s response to the employer direction to be vaccinated 
25 On 12 November 2021, the Chief Health Officer (CHO) made a direction under the Public Health Act 2016 (WA) that 

prohibited people from entering or remaining at prisons unless they were partially vaccinated from 1 December 2021 and fully 
vaccinated from 1 January 2022 (CHO direction). 

26 The CHO directions were issued in response to the unique risks posed by COVID-19 in Western Australian prisons and 
correctional facilities, including limiting the spread of the virus to the vulnerable population in those environments (AB 172 at 
[5]). 

27 To ensure the appellant complied with the CHO directions, the Director General for the Department of Justice (Director 
General), on 15 November 2021, directed its employees, together with the appellant’s employees (which included the 
respondent) to be vaccinated against COVID-19 and to provide evidence of vaccination or of any exemption (employer 
direction) (AB 172 at [6]). 

28 It is not disputed that the respondent refused to comply with the employer direction (AB 172 at [8]). As the respondent was not 
vaccinated by 1 December 2021, she was not able to continue working in her role.  Self-evidently, this was because her refusal 
would have not only put in her breach of the employer direction but by attending for work at the prison, the respondent would 
have been in breach of the CHO direction too. 

29 As a result of her non-compliance with the employer direction, the respondent’s pay was stopped (AB 121 - Letter from 
Stephen Blenkinsopp ACM – COVID-19 Taskforce Commander – Corrective Services dated 20 December 2021 – Agreed 
Document 6).  She was also directed to stay away from the workplace while she was not vaccinated (AB 121). 

Disciplinary process commenced 
30 Following her refusal to be vaccinated, the respondent faced a disciplinary process under Part 5 Division 3 of the PSM Act, 

which culminated in her dismissal (disciplinary process) (AB 172 at [7]). 
31 On 20 December 2021, the appellant commenced the disciplinary process by advising the respondent that she had not complied 

with the employer direction (AB 121 – Agreed Document 6). A day later, the appellant sent a letter to the respondent advising 
that it had decided to deal with her refusal to comply with the employer direction, as a breach of discipline under s 80 of the 
PSM Act and for which dismissal was a potential consequence (AB 122-126 – Agreed Document 7). 

32 The Senior Commissioner at [23] relevantly extracted the breaches of discipline that the appellant alleged that the respondent 
had committed (allegations). The allegations were cast in the following terms: 
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Allegation one 
On 1 December 2021 at the Drug Detection Unit, you committed a breach of discipline contrary to s 80(a) of the 
Public Sector Management Act 1994, in that you disobeyed or disregarded a lawful order when you failed to be 
partially vaccinated against COVID-19, or provide an exemption, before this date. 

… 
Allegation two 

On 1 December 2021 at the Drug Detection Unit, you committed a breach of discipline contrary to s 80(a) of the 
Public Sector Management Act 1994, in that you disobeyed or disregarded a lawful order when you failed to 
provide evidence of your partial vaccination against COVID-19, or provide an exemption, before this date. 

(emphasis added) 
33 On 1 February 2022, by which time the dates for the respondent to receive both doses of the COVID-19 vaccination had 

passed, the appellant wrote to the respondent (AB 130-133 – Agreed Document 9). In its letter, the appellant advised that it had 
completed its investigation into the allegations and formed a preliminary view from the evidence that the respondent had 
committed a breach of discipline (AB 132). 

34 Significantly, the appellant advised that it had considered alternatives to dismissal, including transferring the respondent to 
another work location or other position. The appellant concluded transferring the respondent was not a feasible option because 
of the specificity of her role as a drug detection officer (AB 132). The appellant noted that the inherent requirements of the 
respondent’s position, required her to attend custodial facilities in-person, for which she had to be vaccinated. 

35 By its letter dated 1 February 2022, the appellant put the respondent on notice that it was proposing to terminate her 
employment. In that same letter, the appellant also gave the respondent an opportunity to respond to the findings it had reached 
and its proposed disciplinary action. The appellant advised it wanted to terminate the respondent’s employment (AB 132). 

Disciplinary process paused 
36 In response to judicial review proceedings commenced in the Supreme Court, challenging the legality of the CHO and the 

employer directions (SC proceedings) the Director General decided to pause the disciplinary process from 29 March 2022 
until 4 May 2022 (AB 147 – Agreed Document 12). 

37 By way of a letter dated 4 May 2022, the Director General re-commenced the disciplinary process. In its letter, the appellant 
advised that it had decided to resume this process because it had received information that suggested the SC proceedings would 
not likely be heard before July 2022 (AB 149 – Agreed Document 13). 

38 Put simply, the appellant advised the respondent that it was no longer prepared to await the outcome of the SC proceedings 
before it made a final decision in her disciplinary process. 

Resumption of the disciplinary process 
39 In addition to advising it had decided to resume the disciplinary process, the Director General in his letter of 4 May 2022 gave 

the respondent an opportunity to respond to the proposed outcome of dismissal. 
40 On 14 May 2022, the respondent provided her response to the Director General (AB 151 – Agreed Document 14). When read 

with her previous responses, it is clear that the respondent was not prepared to comply with the employer direction and be 
vaccinated. 

41 On 26 May 2022, the Director General made his final steps in relation to the disciplinary process. In a letter of the same date, 
the Director General dismissed the respondent from her employment (dismissal letter) (AB 152-153 – Agreed Document 15). 

42 In his dismissal letter, the Director General stated that he had considered the respondent’s response of 14 May 2022 but 
maintained the same view he had previously reached in February; that the respondent should be dismissed for refusing to 
comply with the employer direction. 

Events following respondent’s dismissal 
43 There were a number of matters that followed the respondent’s dismissal, which she relied upon to argue that her dismissal was 

unfair. The first of these was the lifting of the CHO and the employer directions, which occurred on 10 June 2022. 
44 The second is what appeared to have happened with other employees who refused to be vaccinated after the CHO and 

employer directions were revoked. 
45 On the date of the respondent’s dismissal, some 49 prison officers remained the subject of a disciplinary process for failing to 

comply with the employer direction (AB 89 – Statement of Agreed Facts – par 19(c)).  I have taken this to mean a decision on 
whether these 49 prison officers would be dismissed for not being vaccinated was still pending. 

46 Although there was no evidence on where these officers worked, the roles in which they were employed or how the appellant 
dealt with each of these officers’ individual disciplinary matters, the parties agreed that as of 2 February 2023, 40 of the 49 
prison officers were still employed by the respondent (AB 90 – Statement of Agreed Facts par 20). 

47 Thirdly, in August 2022, the SC proceedings were decided. In Falconer v Chief Health Officer [No 3] [2022] WASC 271 and 
Finlay v Commissioner of Police as the Chief Executive Officer of the Department known as the Police Service 
(Department of Police) [2022] WASC 272 (delivered August 2022), Allanson J reached decisions which support a finding that 
the employer direction was at the time of the respondent’s dismissal, reasonable and lawful. 

48 The fourth event was the completion of Ms Beere’s disciplinary matter. Following her refusal to be vaccinated, Ms Beere, like 
the respondent, was not permitted to attend work at the Bunbury Prison. She was also the subject of a disciplinary process that 
was pending on 10 June 2022. 
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49 After the CHO and the employer directions were revoked, Ms Beere was allowed to return to work in her previous role. Her 
disciplinary process was then not finalised until some nine months after the respondent’s dismissal, with the issuance of a 
written reprimand.  This occurred on 22 February 2023 (AB 258-260 – Letter to Ms Beere – Disciplinary Outcome – 22 
February 2023). 

Principles to be applied on appeal 
50 The decision under appeal is a discretionary decision, as that term is defined in Coal and Allied Operations Pty Ltd v AIRC 

and Others [2000] 203 CLR 194 and Norbis v Norbis [1986] 161 CLR 513.  To succeed in the appeal, the appellant must 
establish that the exercise of the discretion by the Commission at first instance miscarried, applying the principles laid down in 
House v King (1936) 55 CLR 499 (see also Growmark Packaging v FMWU (1992) 73 WAIG 220 (IAC)). 

51 Whilst an appellate court should be slow to overturn a primary decision maker’s discretionary decision on grounds which only 
involve conflicting assessments of weight, an appellate court is not prohibited from doing so when it ought to:  Gronow v 
Gronow (1979) 29 ALR 129 (HC). 

52 Further, the Full Bench has no warrant to interfere with the exercise of a primary decision maker’s discretion or to substitute a 
first instance decision with its own, unless it can be established the decision maker has acted on a wrong principle, was guided 
by irrelevant factors, mistaken as to the facts or failed to take some material consideration into account:  House v The King at 
505. Also see Gonzalo Portilla v BHP Billiton Iron Ore Pty Ltd [2005] WAIRC 02604; (2005) 85 WAIG 3441 (Portilla) at 
[108]. 

Appeal ground 1 – parties’ submissions 
53 By its first ground of appeal, the appellant contends the Senior Commissioner fell into error because she had regard to facts 

and circumstances that were not in existence at the time of the dismissal. 
54 More specifically, the appellant by this ground of appeal, claimed the Senior Commissioner should not have had regard to the 

more lenient disciplinary outcome that Ms Beere received after the respondent’s dismissal (Appellant’s Outline of Submission 
par 12). 

55 The appellant argued the assessment of whether a dismissal was unfair must be made against the facts and circumstances that 
were in existence at the time of the dismissal (Appellant’s Outline of Submission par 13). 

56 The appellant contended the outcome in Ms Beere’s disciplinary matter was not relevant and should not have been considered 
because it was not a fact or circumstance that existed at the time of the respondent’s dismissal. 

57 In support of this ground, the appellant relied upon a number of authorities dealing with the issue of whether an employer in an 
unfair dismissal claim can rely upon evidence as a basis for the dismissal, which the employer discovered after the employee 
was dismissed. 

58 In response, the respondent’s counsel argued that the Senior Commissioner was entitled to take the outcome of Ms Beere’s 
disciplinary process into account. The respondent’s counsel submitted that this material was relevant to the issue of whether 
she was subject to inconsistent treatment, which can be differentiated from the question of whether the appellant had a 
reasonable and objective basis for the dismissal (Respondent’s Submissions par 10). 

59 The respondent’s counsel submitted there is no rule or principle of law that places a blanket prohibition against the 
consideration of any evidence that arises after a dismissal has taken effect, regardless of the issues at hand (Respondent’s 
submissions par  14). 

Test to be applied in an unfair dismissal case 
60 At first instance, the Senior Commissioner correctly identified at [16] the test to be applied was to assess whether the 

respondent was harshly, oppressively, or unfairly dismissed from her employment. 
61 It is well established this test focuses on whether the right of the employer to dismiss an employee was exercised so harshly or 

oppressively, so as to constitute an abuse of that right: The Undercliffe Nursing Home v The Federated Miscellaneous 
Workers’ Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385 at 386. 

62 In Hoogland v NL Tucker & Associates Pty Ltd (1999) 79 WAIG 3084, Kenner C noted the approach to be taken by the 
Commission when applying this test, is not to assume the role of the manager but to consider the dismissal objectively and in 
accordance with the obligations imposed on the Commission pursuant to ss 26(1)(a) and 26(1)(c) of the IR Act. 

63 Kenner C in Hoogland at 3085 also observed the practical realities of the workplace need to be considered and that a 
commonsense application of the statutory provisions under the IR Act should be adopted. 

64 Inconsistency in the treatment of employees where one is dismissed for misconduct and the other is not, may render a dismissal 
harsh, oppressive, or unfair:  see CFMEU v BHP Billiton Iron Ore Pty Ltd (2004) 84 WAIG 3787 (FB) per Sharkey P and 
Coleman CC, also see Portilla [111]. 

Circumstances at the time of the dismissal 
65 When determining whether a dismissal was harsh, oppressive, or unfair, it is well established that, although the validity of a 

reason for dismissal may be determined by reference to facts discovered after the dismissal, those facts must have existed at the 
time of the dismissal:  Lane v Arrowcrest Group Pty Ltd (t/a Roh Alloy Wheels) (1990) 27 FCR 427 per Von Doussa J at 456; 
Byrne and Frew v Australian Airlines Limited (1995) 185 CLR (Brennan CJ, Dawson and Toohey JJ) at 430; and Australia 
Meat Holdings Pty Ltd v McLaughlan (1998) 84 IR 1 (McLaughlan) at 9 - 10. 

66 This approach was adopted by Kenner C in Hoogland at 3087, when having regard to facts discovered following a dismissal 
(after acquired knowledge).  In relation to an employer’s use of after acquired knowledge in the context of an employee’s 
dismissal for misconduct, Kenner C set out a number of propositions to be applied – 
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1. There is no prohibition on an employer seeking to rely on after acquired knowledge to support its decision to 
dismiss an employee. 

2. The extent to which an employer may rely on after acquired knowledge to support such a decision will be a 
question of fact in each case. 

3. The matters relied upon by the employer must relate to facts in existence at the time the decision to dismiss was 
made. 

4. Circumstances supporting such reliance will be cases where the employee has, by reason of his or her conduct, 
contributed to a state of affairs such that the employer could not have, by reasonable endeavour, discovered the 
matters in issue and sought to be relied on by the employer to, ex post facto, justify the dismissal. 

5. Circumstances negativing such reliance will be cases in which the employer could have reasonably discovered 
the matters relied on but did not take any steps to do so. 

6. There must be some nexus between the conduct complained of and discovered after the event and the actual 
reason for which the employer dismissed the employee. 

7. That a dismissal, demonstrably harsh oppressive and unfair when it was affected, cannot be subsequently 
rendered fair by a process of ex post facto rationalisation. 

67 After listing these propositions, Kenner C at 3087 also stated: 
In other words, I do not consider that there is able to be carte blanche reliance placed by an employer on conduct 
subsequently discovered by the employer, totally unrelated to the issue giving rise to the dismissal or not able to be 
discovered based upon reasonable enquiry prior to the dismissal. 

Approach to post dismissal evidence 
68 The authorities regarding the use of ‘after acquired knowledge’ or ‘post dismissal evidence,’ which include Hoogland, mostly 

centre on the use of after acquired knowledge in cases where employees were dismissed for misconduct. However, the use of 
such evidence is not confined to these situations. 

69 Such evidence may also be relevant in cases where the capacity of an employee to perform the inherent requirements of their 
position, forms the basis for the dismissal.  The decision of a Full Bench of the Australian Industrial Relations Commission 
(AIRC) in Dundovich v P&O Ports (PR 923358) (Dundovich) is a case in point. 

70 In Dundovich, the employee, who at the time of his dismissal, was not fit to perform all the duties of his position, contended 
his employer did not have a valid reason for his dismissal because his injury was work-related. The employee argued that due 
to the obligations that applied under the applicable workers’ compensation legislation, his employer was required to continue 
his employment (Dundovich at [79]). 

71 During his unfair dismissal application, the employee placed reliance upon a judgment from the Magistrates Court regarding 
his workers’ compensation claim. Although the judgment was delivered after his dismissal, it confirmed he was, at the date of 
his termination, unfit for work because of a workplace injury. 

72 The Full Bench found the judgment from the Magistrates Court was relevant because it was declaratory of facts and legal 
rights in existence at the time of the dismissal (Dundovich at [78]).  The facts at the time of the dismissal that should have been 
weighed in the applicant’s favour included: 

(a) that the employee had made a workers’ compensation claim; 
(b) the employer was on notice of the employee's claim; 
(c) the injury was ultimately proven to have been work-related at the date of his dismissal; and 
(d) the employer was aware the employee was actively pursuing a workers’ compensation claim for the injury that 

prevented him from performing all his duties at the date of his dismissal. 
73 The outcome in Dundovich can be contrasted with the decision of a Full Bench of the Fair Work Commission (FWC) in 

Jetstar Airways Pty Limited v Neetson-Lemkes [2013] FWFCB 9075 (Jetstar), which also involved the dismissal of an 
employee who was not fit to perform the inherent requirements of her position. 

74 In Jetstar, the Full Bench declined to accept that medical reports regarding the dismissed employee’s fitness for work, which 
were obtained after the employee’s dismissal, were relevant to deciding whether there was a valid reason for the employee’s 
dismissal. 

75 The Full Bench in Jetstar concluded that the medical reports were not relevant because they were based upon assessments 
regarding the employee’s fitness for work conducted 3-4 months after the employee’s dismissal and which related to her 
recovery, not the state of her health at the time of dismissal.  

76 Despite the difference in outcome the decisions in Jetstar and Dundovich support the principle that although the validity of a 
reason for dismissal may be determined by reference to facts discovered after the dismissal, those facts must have existed at the 
time of dismissal.   

77 In a further decision of a Full Bench of the FWC, Hyde v Serco [2018] FWCFB 3989, the Full Bench, in applying Jetstar said:  
[67] We wish to make it clear that this does not mean that expert medical evidence obtained after dismissal is 
automatically excluded. Such evidence will be relevant to the question of whether there is a valid reason for dismissal 
provided it is directed at the appellant’s state of health at the time of dismissal. For example, in circumstances where an 
applicant’s state of health is stable, a medical expert may express an opinion about the applicant’s state of health at the 
time of their dismissal, which may have occurred some time before they were assessed by the expert. The probative value 
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of such evidence will depend, in part, on the nature of the applicant’s condition and the time between dismissal and 
assessment. 

78 Noting the authorities referred to, the correct approach to be followed as a matter of principle, is that when assessing whether 
an employer has exercised its right to dismiss harshly, oppressively, or unfairly, the focus of the Commission’s inquiry must be 
directed to the facts or circumstances that were in existence at the time of the dismissal. 

Facts or circumstances at the time of the dismissal 
79 At pars [39] – [43] of her decision, the Senior Commissioner made the following findings about the reasons for the 

respondent’s dismissal: 
39. This was not a case where the respondent’s non-compliance with the employer direction was inadvertent or 

unintentional. 
40. She told the Commission she understood the employer direction. 
41. She knew that the CHO directions meant a person could not enter a prison without being vaccinated or having 

an exemption. 
42. She knew that she could not perform her duties as a Drug Detection Officer while non-compliant with the 

employer direction. 
43. She understood that non-compliance with the employer direction placed her employment at risk. 

80 Regarding the seriousness of the respondent’s conduct, the Senior Commissioner concluded at par [66]: 
66. Ultimately in my view, the respondent’s breach of the employer direction was serious enough to warrant 

dismissal. 
81 Relevantly at pars [67] – [69]: 

67. It is well established that a refusal on the part of an employee to comply with a lawful and reasonable direction, 
will generally constitute a valid reason for dismissal: R v Darling Island Stevedoring & Lighterage Co Ltd; 
Ex parte Halliday and Sullivan [1938] HCA 44; (1938) 60 CLR 601 and McManus v Scott-Charlton [1996] 
FCA 1820; (1996) 70 FCR 16 cited in Heller-Bhatt v Director General, Department of Communities [2022] 
WAIRC 00719 at [93]. The degree of conduct that will justify disciplinary action is a question of fact: Blyth 
Chemicals Ltd v Bushnell [1933] HCA 8; (1933) 49 CLR 66 citing Clouston & Co v Corry (1906) AC 122; 
Portilla v BHP Billiton Iron Ore Pty Ltd [2005] WAIRC 02604; (2005) 85 WAIG 3441 at [131]. 

68. The respondent could not continue to work in her role if she did not follow the employer direction. Her failure 
to follow the employer direction had significant impacts for the operation of the prison. The respondent 
understood the direction, and she understood her non-compliance would have that effect. Her non-compliance 
was wilful and deliberate. And because it meant she could not work; it was also inconsistent with the 
continuation of the contract of employment: Roman v Mercy Hospitals Victoria Ltd [2022] FWC 711 at [41] 
and Heller-Bhatt at [108]. The conduct, therefore, went to the heart of the employment contract. It was conduct 
that was incompatible with the fulfilment of the respondent’s duties and impeded the performance of the 
employment contract. 

69. Dismissal in these circumstances is not disproportionate to the gravity of the respondent’s conduct. 
Consideration of appeal ground 1 
82 The issue at the heart of appeal ground 1 is whether the Senior Commissioner, after reaching the relevant findings that I have 

referred to in the preceding paragraphs [79] – [81], should have had any regard to the disciplinary outcome that was applied to 
Ms Beere some nine months after the respondent’s dismissal. 

83 Respectfully, it is my view that to have been relevant, two things needed to have happened. Firstly, the appellant would have to 
have known at or immediately prior to the respondent’s dismissal, that the CHO and employer directions were about to be 
revoked. 

84 There is no evidence the appellant had any advance notice, upon which an argument to justify the further deferral of the 
respondent’s disciplinary proceedings could have been made. When viewed in the context of the facts and circumstances as 
they existed at the date of her dismissal, it was reasonable for the appellant to have acted on the basis the CHO and employer 
directions would have continued to apply and the judicial review proceedings were unlikely to be resolved any time prior to 
July 2022. 

85 The respondent was employed in a role that was critical to the safe operation of the Bunbury Prison. Noting the seriousness of 
the respondent’s non-compliance and its impact on the prison’s operations, the appellant was entitled to proceed with the 
disciplinary process without further delay, on the facts and the information that presented at the time of the respondent’s 
dismissal. 

86 There was nothing that required the appellant to deal with each of the disciplinary matters involving employees who had 
refused to be vaccinated, together. Although s 93A of the PSM Act allows disciplinary action against an employee to be 
carried into effect at any time, the Public Sector Commissioner’s Instruction 3: Discipline – General requires an employing 
authority to ensure a process to determine if a breach of discipline has occurred, must be completed as soon as possible. 

87 The requirement for procedural fairness means the conduct in issue, must be considered separately, having regard to the 
individual circumstances of the employee, including factors such as the seriousness of the conduct and its effect on the 
employer’s operations. 
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88 In this setting, the handling of disciplinary matters, even where a group of employees are accused of the same or similar 
conduct, may, because of the need to consider the differences in each case, be staggered. This would also explain why the 
respondent’s disciplinary matter was dealt with earlier than Ms Beere’s case. 

89 Furthermore, it explains why the appellant may have delivered more lenient outcomes in other disciplinary matters where 
employees had refused to be vaccinated and whose cases, like Ms Beere’s, were concluded after the CHO and employer 
directions were revoked. 

90 Whilst it may have appeared arbitrary from the outside, without evidence the employer knew or ought to have known that 
circumstances were about to change, which may have resulted in the respondent being treated more favourably; the appellant’s 
decision in relation to the respondent, could only be considered by reference to the facts and circumstances as they applied and 
were known to the parties at the date of the respondent’s dismissal. 

91 This view is consistent with evidence regarding the appellant’s treatment of nine other prison officers, whose disciplinary 
matters for refusing to be vaccinated resulted in their dismissals and like the respondent’s, were finalised before the CHO and 
employer directions were lifted. On the date of the respondent’s dismissal, the appellant had dismissed 10 prison officers for 
refusing to be vaccinated, one of whom was the respondent (AB 89 – Statement of Agreed Facts par 19(a)). 

92 For the reasons outlined in the preceding paragraphs, I have concluded the Senior Commissioner erred by having regard to the 
outcome in Ms Beere’s disciplinary matter. Accordingly, I would uphold appeal ground 1. 

Appeal ground 2 
93 The appellant has submitted ground 2 only arises if the first ground of appeal fails. As I have upheld appeal ground 1, there is 

no need to traverse ground 2. 
Appeal ground 3 
94 By its third ground of appeal, the appellant contends that the Senior Commissioner erred in concluding at [108] that Ms Beere 

was a proper comparator, for the purpose of determining if a disparity of treatment rendered the respondent’s dismissal unfair. 
95 Although I take the view this appeal may be decided by upholding appeal ground 1 alone, I would also uphold appeal 

ground 3. 
96 As I noted earlier, it is well-established that a disparity in the treatment of employees by an employer may render a dismissal 

unfair (CFMEU v BHP Billiton Iron Ore Pty Ltd (2004) 84 WAIG 3787 at 396 and see Portilla at [111] and [166]). Where a 
disparity of treatment is alleged, it is necessary to compare like with like or ‘apples with apples’ to ensure a true comparison is 
made:  Sexton v Pacific National (ACT) Pty Ltd [2003] AIRC 506 at [36]. 

97 The leading case in this jurisdiction, regarding unfairness through inconsistent treatment is the decision of the Full Bench in 
Portilla, which dealt with a disparity in the disciplinary action taken against two employees who were employed by the same 
employer. 

98 Both employees were, in breach of relevant safe work procedures, each involved in two safety incidents.  The two were both 
longstanding employees, one of whom (Portilla) was employed 10 years longer than the other.  One of the employees was in a 
more senior supervisory position but worked within the same work area, performing very similar work. 

99 The employee in the supervisory position received more lenient treatment for the two safety incidents he was involved in.  He 
was not issued a warning after his first incident and was not dismissed after his second.  Portilla, who was not employed in a 
supervisory role, received a warning after his first incident and was dismissed following his second. 

100 Significantly, the disparity in treatment of the supervisory employee occurred prior to Portilla’s dismissal.  Put another way, it 
was a fact or circumstance that existed at the time Portilla was dismissed and so was relevant to determining whether Portilla’s 
dismissal was harsh, oppressive, or unfair. 

101 At first instance, the Commissioner concluded that Portilla’s dismissal was not unfair.  On appeal, the Full Bench conducted a 
very close analysis of the treatment Portilla received in comparison with his supervisory colleague. 

102 This analysis was undertaken for the purpose of establishing whether the treatment of both employees was so unjustifiably 
inconsistent that Portilla was unfairly treated (Portilla at [167]). 

103 In conducting this analysis, the Full Bench examined the roles performed by each employee, the seriousness of the incidents 
they were involved in, how each employee conducted themselves during the investigation process that followed the incidents 
and the employer’s disciplinary response. 

104 The Full Bench in Portilla concluded that the Commissioner had erred in the exercise of his discretion by attaching insufficient 
weight to some factors and not having proper regard to others. Accordingly, the Full Bench held the disparity in treatment was 
such that it rendered the dismissal unfair. 

Difficulty in using Ms Beere as a comparator 
105 The difficulty in using Ms Beere as a comparator arises in several ways.  Firstly, the roles in which the respondent and 

Ms Beere were employed were materially different.  The respondent was the only Drug Detection Officer at the Bunbury 
Prison, a role that was critical for the safety and security of the prison. 

106 Ms Beere was by contrast employed as a Security Intelligence Office, which is a materially different role that did not require 
her to interact with prisoners.  Ms Beere’s role was predominantly computer-based and potentially could have been performed 
at an alternative location away from the Bunbury Prison. 
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107 Acknowledging this difference, I accept the appellant’s submission; the consequences of the respondent’s conduct for the safe 
operation of the prison when compared with Ms Beere’s, was a relevant consideration the Senior Commissioner ought to have 
had more regard to. 

108 Secondly, although Ms Beere may have been based at the Bunbury Prison, she was employed by a different public sector 
employer and her work could have been performed away from the prison. 

109 I also accept the appellant’s submission that the respondent was subject to a different statutory framework, the Prisons Act 
1981 (WA), to which the Senior Commissioner should have attached greater weight. 

110 The effect of the statutory framework that applied to the respondent’s employment is that prison officers, like police, are 
required to discharge their duties to a higher standard:  Frantzen v Director General, Department of Justice (2022) 102 
WAIG 139 [19] and [20].  It is my view this would include compliance with any lawful order. 

111 In practice this means that the potential consequences prison officers may face, for refusing to follow reasonable and lawful 
directions, may be different to other employees, including employees at other public sector agencies. This is because the 
consequences arising from prison officers’ non-compliance for the ‘good order, safety and security of the prison, the prisoners, 
and other officers’, may also be more serious. 

Employees with whom the respondent should have been compared 
112 The employees with whom the respondent should have been compared were those employees who performed the same or 

similar work and were subject to the same statutory framework. In line with the approach in Portilla, the respondent’s 
treatment should have been compared with disciplinary outcomes which her employer imposed for the nine other prison 
officers, who at the time of her dismissal, were also dismissed for refusing to be vaccinated. 

113 When compared with these employees, the respondent’s treatment was the same and so, was not unfair. 
114 Whilst I accept the optics of Ms Beere being allowed to return to work, after the CHO and employer directions were lifted, 

despite having engaged in the same conduct for which the respondent was dismissed, may have appeared arbitrary and it then 
took Ms Beere’s employer almost nine months to conclude her disciplinary process, (which was also less than ideal) side by 
side, the two cases are not comparable. 

115 The same may also be said in relation to the use of the ‘40 of the 49 prison officers’ as comparators, who the parties agreed 
remained subject to a disciplinary process on the date of the respondent’s dismissal. There was insufficient evidence before the 
Senior Commissioner on how these officers’ disciplinary matters were handled, who like the respondent, had refused to be 
vaccinated, but whose disciplinary matters were not completed before the CHO and employer directions were lifted. 

116 In the absence of more detailed evidence about why these disciplinary matters were not actioned before the CHO and employer 
directions were revoked and whether or what disciplinary action those officers faced after those directions were lifted, it is not 
possible for the Commission to make a relevant comparison. 

117 For the reasons outlined in the preceding paragraphs [94] – [116], it is my view appeal ground 3 should also be upheld. 
Appeal Ground 5 
118 Noting the similarity of Appeal Ground 5 with grounds 1 and 3, both of which I have upheld, there is no need to deal with 

ground 5. 
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Result Appeal upheld 
Representation 
Appellant Mr D Anderson of counsel and with him Mr J Carroll of counsel 
Respondent Mr C Fordham of counsel 
 

Order 
THIS appeal having come on for hearing before the Full Bench on 31 August 2023, and having heard from Mr D Anderson of 
counsel and with him Mr J Carroll of counsel on behalf of the appellant, and Mr C Fordham of counsel on behalf of the respondent, 
and reasons for decision having been delivered on 22 December 2023,  the Full Bench, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 (WA), hereby orders — 

(1) THAT the appeal be and is hereby upheld. 
(2) THAT the decision of the Commission in Application 36 of 2022 dated 14 June 2023 ([2023] WAIRC 00327) be 

and is hereby quashed. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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Reasons for Decision 

THE FULL BENCH: 
1 On 1 January 2021, a new clause about officers’ entitlements to representation was inserted by consent into the Public Service 

Award 1992: ([2020] WAIRC 00950; (2021) 101 WAIG 26) (representation rights clause). The representation rights clause 
says: 

36A. - REPRESENTATION RIGHTS 
Officer Entitlement to Representation  
(1) For the purposes of representation under this clause, significant matters are discipline, performance, officer 

entitlements, fitness for work and return to work.  
(2) In respect of significant matters an officer’s right to representation includes advocacy. 
(3) The employer will recognise the choice of representative made by an officer, which may include a union 

representative, a union official or an employee of the union.  
(4) If: 

(a) a representative nominated by an officer, being an organisation within the meaning of the Industrial 
Relations Act 1979 (the Act), an employee or officer of such an organisation, a union representative 
within the meaning of clause 36(2) of this Award, a person registered under section 112A of the Act, 
an employee or officer of such a person, or a legal practitioner, or 

(b) an officer,  
notifies the employer in writing that a representative acts for the officer in relation to a matter and provides the 
identity and contact details of the representative, the employer must recognise that person’s representational 
capacity in all future dealings on that matter.  

(5) The presence of a representative is not necessary at every meeting between an officer and the employer (or a 
representative of the employer). Where the meeting involves a significant matter the representative shall be 
permitted to attend. All parties will make reasonable efforts to avoid unnecessary delays.  

(6) The employer accepts a representative can advocate on behalf of the officer at the meeting. For the purposes of 
this clause only, an advocate may make comments on the process, ask questions, seek clarification of questions 
put to the officer, seek adjournments to confer with the officer and provide further comments at the conclusion 
of the interview, but will not answer questions of fact put to the officer. 

2 The appellant, the Civil Service Association of Western Australia Incorporated (CSA), brought proceedings in the Industrial 
Magistrates Court (IMC) alleging that the Director General, Department of Justice (DOJ) had contravened the representation 
rights clause by failing to recognise its representative capacity during disciplinary processes involving two of the CSA’s 
members. Relevantly, the CSA alleged the requirement in clause 36A(4) to recognise the CSA’s representational capacity was 
breached when the DOJ issued an invitation to a meeting to discuss the outcome of a disciplinary matter to the CSA’s members 
directly, without also directly informing the CSA of the meeting. 

3 The IMC dismissed the CSA’s claims. The CSA appeals that decision, and seeks orders upholding its claim that clause 36A(4) 
was breached by not directly informing the CSA about the meetings scheduled on 22 January 2021. In the alternative, the CSA 
seeks orders quashing the IMC’s decision, and remitting the matter to the IMC for further hearing and determination. 

4 There is no dispute that the representation rights clause in general contains binding and enforceable obligations. The DOJ 
originally filed a Notice of Contention in the appeal which alleged that, on its proper construction, sub-clause 36A(4) has no 
enforceable content. This ground of the Notice of Contention was not ultimately pressed. 

5 There are three grounds of appeal advanced. The first ground alleges the learned Industrial Magistrate erred in her Honour’s 
construction of sub-clause 36A(4). Specifically, the CSA alleges her Honour erred by failing to find that sub-clause 36A(4), on 
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its proper construction, requires an employer to communicate directly with a duly nominated representative. The second and 
third grounds follow from Ground 1, in that they relate to the application of the facts to the contended for correct construction 
for each of the two employees. 

6 Fundamentally, the appeal is about what sub-clause 36A(4) of the representation rights clause means. 
Background Facts 
7 The circumstances that led to the CSA’s claim in the IMC were relatively uncontroversial. They were summarised in The Civil 

Service Association of Western Australia Incorporated v Director General as the Employing Authority, Department of 
Justice 2023 WAIRC 00793; (2023) 103 WAIG 1715 (first Full Bench decision) at [6]-[11]. That summary is reproduced 
here for ease of reference: 

[6] Two of the Director General’s employees appointed the CSA to represent them in the course of a process 
dealing with allegations that those employees had committed a breach of discipline. 

[7] The breach of discipline matters were ‘significant matters’ for the purpose of cl 36A(1) and therefore attracted 
the application of cl 36A. 

[8] The CSA informed the Director General in writing that it represented the employees. 
[9] The Director General proceeded to conduct meetings with each of the employees for the purpose of delivering 

to them a letter of outcome relating to the allegations of breach of discipline. Those meetings were arranged by 
sending an electronic meeting invitation on 21 January 2021 to the employees, for a meeting with Professional 
Standards on 22 January 2021 to advise of the outcome of the disciplinary process. 

[10] The Director General advised the employees in writing that they were entitled to bring a support person or 
union representative to the meeting. However, the communications scheduling the meetings were not sent 
directly to the CSA or any of the CSA’s officers or employees when they were sent to the employees. 

[11] The employees contacted the CSA after receiving the Director General’s notice of the meeting. A representative 
from the CSA did then attend the meetings held on 22 January 2021 in relation to each employee. 

8 The CSA’s Originating Claim alleged that the DOJ had failed to comply with clause 36A, and sought the imposition of a 
penalty for that alleged failure. The Originating Claim referred specifically to sub-clause clause 36A(4) and to the obligation to 
‘recognise the union’s representational capacity in all future dealings on that matter’. It alleged: 

8. On 21 January 2021 the Respondent made arrangements with [Employee 1] and [Employee 2] to attend separate 
meetings on 22 January 2021 to receive a letter of outcome in respect to their allegations of a breach of 
discipline without making the arrangements through the Claimant as expected or required as their 
representative. 

9. Both [Employee 1] and [Employee 2] advised the Claimant of the proposed meetings on 22 January 2021. 
10. The Claimant attempted to get the Respondent to rearrange the meetings for another date because of short 

notice, and the unavailability of their Industrial Officers, who did not work on Fridays. 
11. The Respondent refused to rearrange the date. 
12. Wherefore[sic], the Claimant alleges that the Respondent has contravened or failed to comply with 

clause 36A(4) the Award; namely to recognise the union’s representational capacity in all future dealings on 
that matter. 

13. The matter was discipline as contemplated in clause 39A(1), and the breach was complete when the officer of 
the employing authority contacted the CSA’s members to arrange meetings or an interviews without the CSA’s 
knowledge. 

9 The Originating Claim also said: 
16. Clause 36A was inserted into the Award by consent and became effective as from 1 January 2021. The clause 

does not prevent an employing authority from sending copies of correspondence or communications addressed 
to the Claimant to the Claimant's members at the same time[.] 

10 As observed in the first Full Bench decision at [49], the CSA’s case at first instance was unclear about precisely what conduct 
was alleged to constitute the relevant breach. The learned Industrial Magistrate ultimately, and in our view, properly, 
summarised the CSA’s claims in her Honour’s reasons at [8]: 

Having regard to the Statement of Claim, the evidence at trial and the cross-examination of the respondent's witness, it 
appears that the claimant is alleging that the respondent contravened cl. 36A of the Award in the following ways: 
(i) The respondent contravened cl. 36A(4) of the Award in respect of [Employee 1] by not directly informing the 

claimant and/or Ms Arntzen about the meeting scheduled on 22 January 2021; 
(ii) The respondent contravened cl. 36A(6) of the Award in respect of [Employee 1] by not allowing Ms Arntzen to 

advocate on behalf of Ms Malkoc at the meeting on 22 January 2021; 
(iii) The respondent contravened cl. 36A(4) of the Award in respect of [Employee 2] by not directly informing the 

claimant and/or Mr Tebbutt about the meeting scheduled on 22 January 2021; 
(iv) The respondent contravened cl. 36A(4) of the Award in respect of [Employee 2] by not providing the letter of 

outcome to Mr Tebbutt prior to the meeting of 22 January 2021; 
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(v) The respondent contravened cl. 36A(5) of the Award in respect of [Employee 2] by refusing to re-schedule 
[Employee 2’s] meeting in view of Mr Tebbutt's request that the meeting be held the following week. 

11 All five claims were dismissed. The grounds of appeal relate only to the findings related to the alleged breach at paragraphs (i) 
and (iii): the alleged contraventions of clause 36A(4) by not directly informing the CSA about the meetings. 

Decision at first instance 
12 After setting out the relevant uncontentious background facts, the text of the representation rights clause, and the alleged 

contraventions, the learned Industrial Magistrate set out her Honour’s findings relevant to each alleged contraventions. As the 
appeal only concerns the two alleged contraventions of clause 36A(4), it is only necessary to deal with her Honour’s reasons 
relating to those. 

13 Her Honour relevantly found that: 
(a) A letter dated 15 June 2020 from the CSA’s industrial officer who was assisting Employee 1 in the disciplinary 

matter constituted notification in writing of representation for the purpose of clause 36A(4): [14]. 
(b) Consequently, the DOJ was required to recognise the relevant ‘person’s’ representational capacity in all future 

dealings on the matter: [15]. 
(c) The CSA was the relevant ‘person’ whose representational capacity the DOJ had to recognise, not the industrial 

officer personally: [20]. 
(d) The meeting scheduled for 22 January 2021 to discuss the outcome of the investigation into the disciplinary matter is 

a ‘dealing’ on that matter: [23]. 
(e) The invitation to such meeting is also a ‘dealing’ on the matter: [24] 
(f) Because the invitation to the employee to attend the meeting on 22 January 2021 post-dated the letter of 

15 June 2020, the invitation was a ‘future dealing’ on the matter, in which the respondent was required to recognise 
the CSA’s representational capacity: [25]. 

(g) The DOJ did not send the meeting invitation to the CSA or its industrial officer, but it did inform the employee that 
she was permitted to have a union representative with her in the meeting: [26]-[27]. 

(h) By informing the employee that she was permitted to have a union representative with her in the meeting the DOJ 
complied with the requirement of clause 36A to recognise the CSA’s representational capacity: [35]. 

14 To arrive at the conclusion that the DOJ complied with the requirement to recognise the CSA’s representational capacity, 
her Honour considered the content and meaning of the word ‘recognise’ as used in clause 36A(4). Her Honour reasoned: 

[29] The Macquarie Dictionary defines “recognise” as: 
1. to know again; perceived to be identical with something previously known. 

[30] However, in the context of the Award, the Cambridge Dictionary provides a more apt definition, namely: 
to accept that something is legal, true, or important. 

[31] A thing may be “recognised”, that is, accepted as legal, true, or important, in any number of ways, any of which 
may be appropriate in a particular context. 

15 Her Honour then proceeded to consider the facts as found, to determine whether the CSA’s representational capacity had been 
recognised in the sense described. Her Honour outlined in [32] the particular context which her Honour had regard to in 
determining whether the CSA’s representational capacity had been recognised: 

[32] In order to determine whether the respondent’s invitation to Ms Malkoc recognised the claimant’s 
representational capacity, I must take into account the terms of cl. 36A of the Award as a whole. Significantly: 
(i) Discipline is a “significant matter” – cl. 36A(1) of the Award; 
(ii) In respect of significant matters an officer’s right to representation includes advocacy – cl. 36A(2) of 

the Award; 
(iii) Where the meeting involves a significant matter the representative shall be permitted to attend – 

cl. 36A(5) of the Award; 
(iv) The employer accepts a representative can advocate on behalf of the officer at the meeting – 

cl. 36A(6) of the Award. 
16 Her Honour concluded that when the DOJ invited the employee to the meeting, it had to ‘convey clearly to her that she was 

permitted to have a representative present with her at the meeting’: [33]. Had it failed to do so, it would have been in breach of 
the requirement to recognise the CSA’s representational capacity. However, because it had conveyed this clearly to the 
employee, in terms which the employee obviously understood as she acted on the information, no breach was established: [34]. 

17 In relation to Employee 2, her Honour also found that the DOJ had been notified that the CSA represented Employee 2 in 
relation to the alleged breach of discipline by letter dated 12 June 2020: [50] and [55]. 

18 Accordingly, the DOJ was required to recognise ‘the person’s’ representational capacity in all future dealings on the matter: 
[56] 

19 The CSA was the relevant ‘person’ whose representational capacity the DOJ had to recognise: [64]. 
20 The purpose of the meeting on 22 January 2021 was to inform Employee 2 of the outcome of the investigation into alleged 

disciplinary breaches. The invitation to Employee 2 to attend the meeting post-dated the correspondence informing the DOJ 
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that the CSA represented the employee, and so was a ‘future dealing’ on that matter in which the DOJ was required to 
recognise the CSA’s representational capacity: [66]. 

21 The DOJ did not send the meeting invitation to the CSA or its industrial officer. 
22 However, the DOJ did inform Employee 2 that he was permitted to have a union representative with him in the meeting. Her 

Honour then concluded: 
[69] In view of the provisions of cl. 36A of the Award identified at paragraph [32] above, and in view of the fact that 

the respondent had received the correspondence contemplated by cl. 36A(4) of the Award, it stands to reason 
that when the respondent invited [Employee 2] to the meeting, it had to convey clearly to him that he was 
permitted to have a representative with him at the meeting. If it had not done so, it would have effectively 
ignored the claimant’s right to attend and [Employee 2’s] right to advocacy, meaning, it would have failed to 
recognise the claimant’s representational capacity. 

[70] In the circumstances however, the respondent did convey clearly to [Employee 2] that he was permitted to have 
a representative with him at the meeting. [Employee 2] obviously understood this, because he promptly 
contacted Mr Tebbutt. 

[71] In my view, the respondent telling [Employee 2] that he was permitted to have a union representative with him 
at the meeting, in a way that he understood, constituted recognition of the claimant’s representational capacity 
in the disciplinary matter. 

[72] In the absence of a provision in the Award specifically requiring service of invitations and the like upon the 
claimant, or defining ‘recognition’ as including such a requirement, there is no basis upon which to import such 
a notion into the word “recognise”. 

… 
[74] To the extent that Mr Tebbutt and Mr Claydon took the view that it was wrong of the respondent to deal directly 

with its own employee, there is no basis for that view. It must be the case that an employer subject to the Award 
is at liberty to correspond directly with its employees, while at the same time recognising the representational 
capacity of a nominated representative in the manner contemplated by cl. 36A of the Award. That is what the 
respondent did in this case. 

[75] There is no foundation in the Award for the claimant’s view that once it has representational capacity, all 
correspondence must go directly to it and never to an individual employee. 

The nature of this appeal 
23 An appeal to the Full Bench from the IMC under s 84 of the Industrial Relations Act 1979 (WA) is an appeal by way of 

rehearing. The appellant must establish error, of either law or fact or both, before the powers in s 84(4) are invoked. Where an 
error of fact is alleged, it is open to the Full Bench to make its own findings of fact based on the evidence before the Industrial 
Magistrate: Reardon v Gaetano Anthony Lagana (ABN 85 867 757 829) T/A Stratton Park Pharmacy [2019] WAIRC 
00889; (2020) 100 WAIG 243 per Kenner SC at [24]-[26]. 

24 Ground 1 of the appeal raises an issue of the correct construction of the Award. The correct construction of the Award is not a 
matter of judicial discretion, but is a matter of law. The correctness standard of appellate review applies. The first instance 
decision is susceptible to appellate intervention if it is wrong. 

25 The other grounds of the appeal challenge the learned Industrial Magistrate’s factual findings, only to the extent that the factual 
findings followed from her Honour’s alleged erroneous construction of the Award. 

Ground 1 – What is the correct construction of Clause 36A(4) 
26 Ground 1 is:  

1. In dismissing alleged contraventions (i) and (iii) in matter M170 of 2021, the Industrial Magistrate erred in law 
in interpreting clause 36A of the Public Service Award 1992 (the Award) by finding in paragraphs [36] 
and [72] of the reasons for decision that clause 36A did not place an obligation on the Respondent to serve 
‘invitations and the like’ upon the nominated representative of an officer where the invitation relates to a 
significant matter. 

Particulars 
A. Clause 36A provided officers involved in significant matters (e.g. discipline and performance management) 

with a ‘right to representation’: Clause 36A(2). 
B. An officer’s right to representation included advocacy: Clause 36A(2). 
C. While the presence of an officer’s representative was not required at every meeting between an officer and the 

Respondent, the Respondent was required to: 
i. recognise the officer’s representative; 
ii. recognise the representational capacity of the Appellant’s representative in all future dealings on that 

matter; 
iii. permit the officer’s representative to attend all meetings involving significant matters; 
iv. allow the officer’s representative to advocate on behalf of the officer at those meetings; and 
v. make reasonable efforts to avoid unnecessary delays: Clause 36A(3), (4), (5). 
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D. Given the officer’s right to representation and the above express obligations on the Respondent in clause 36A, it 
was erroneous for the Industrial Magistrate to conclude that clause 36A did not require the Respondent to 
correspond with the officer’s representative about planning meetings relating to significant matters involving 
the officer. 

E. The proper construction of clause 36A required the Respondent to correspond with the officer’s representative 
about planning meetings relating to significant matters involving the officer. 

27 It is clear that Ground 1 alleges an error of law in the construction of clause 36A(4) of the representation rights clause. 
28 What is less clear is what the CSA says is the correct construction. 
29 Particular E indicates that the correct construction is that clause 36A requires an employer to correspond with the relevant 

representative about planning meetings relating to significant matters involving the officer. 
30 This is a different formulation from what is implicit in the ground itself. The ground describes the error as the finding that the 

clause did not place an obligation on the respondent to serve invitations and the like upon the nominated representative of an 
officer where the invitation relates to a significant matter. It therefore implicitly contends that the correct construction of 
clause 36A(4) is that it requires an employer to serve invitations and the like upon the nominated representative of an 
officer where the invitation relates to a significant matter. 

31 The CSA’s contended for construction vacillates again in the CSA’s written submissions (emphasis added): 
31. A reasonable person appraised of the process outlined in paragraph [29] above would conclude that the 

employer would be bound to follow the process and once notified of their nominated representative their 
representational capacity would be recognised and the nominated representative would be included in all future 
dealings on the discipline matter. 

… 
34. The representative must be advised by the employer of the meeting to discuss a significant matter. It is not 

enough for the employer to inform the employee and rely on the employee to inform the representative. The 
obligation to notify the nominated representative of a meeting about a significant matter rests with the 
employer. Not advising the representative of the meeting amounts to a failure to accept as legal, true or 
important the representative's representational capacity. 

… 
40. For Clause 36A to define or specify “recognise” as requiring the service of meeting invitations on the Appellant 

or Ms Arntzen it would unnecessarily restrict how the communication to the representative must occur. There is 
any number of ways an employer could directly communicate with the nominated representative that a 
meeting to discuss a significant matter is to be scheduled. They might ring the nominated representative to 
ascertain their availability prior to scheduling a meeting. They may send an email separate from that sent to the 
employee. They might write to the representative. How it is done is a matter for the employer, but they are 
obliged to communicate directly with the nominated representative. 

32 Obviously, the CSA faces a difficult task demonstrating error in the correct construction of the clause, if it is starting from a 
point it cannot itself articulate the correct construction, or advances multiple correct constructions. 

33 There is only one true construction. 
34 Faced with an alleged error in construction of the clause, the Full Bench must determine for itself the proper construction: 

Quasar Resources Pty Ltd v APG Aus No 3 Pty Ltd [2023] WASCA 171 at [19] per Beech and Vaughan JJA. 
35 The principles that apply in the construction of industrial instruments are not in dispute. They were stated in Fedec v The 

Minister for Corrective Services [2017] WAIRC 00828; (2017) 97 WAIG 1595 and Re Harrison; Ex parte Hames [2015] 
WASC 247. We refer to Beech J’s summary in Re Harrison; Ex parte Hames [2015] WASC 247 at [50]: 

(1) the primary duty of the court in construing an instrument is to endeavour to discover the intention of the parties 
as embodied in the words they have used in the instrument; 

(2) it is the objectively ascertained intention of the parties, as it is expressed in the instrument, that matters; not the 
parties’ subjective intentions. The meaning of the terms of an instrument is to be determined by what a 
reasonable person would have understood the terms to mean; 

(3) the objectively ascertained purpose and objective of the transaction that is the subject of a commercial 
instrument may be taken into account in construing that instrument. This may invite attention to the genesis of 
the transaction, its background and context; 

(4) the apparent purpose or object of the relevant transaction can be inferred from the express and implied terms of 
the instrument, and from any admissible evidence of surrounding circumstances;  

(5) an instrument should be construed so as to avoid it making commercial nonsense or giving rise to commercial 
inconvenience. However, it must be borne in mind that business common sense may be a topic on which minds 
may differ; and 

(6) an instrument should be construed as a whole. A construction that makes the various parts of an instrument 
harmonious is preferable. If possible, each part of an instrument should be construed so as to have some 
operation. 
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36 The CSA’s case that the Industrial Magistrate’s construction of sub-clause 46A(4) was wrong focused on reading the clause as 
a whole. It points out that the mandatory elements of clause 36A require an employer to do several things in aid of recognising 
representational capacity, namely (footnotes omitted): 

29. Clause 36A read as a whole outlines a process to notify an employer of an officer's representative's 
representational capacity and once notified what the employer must do to ensure that the representational 
capacity of the representative is recognised in all future dealings. 
Process to notify an employer of a representative's representational capacity 
a. The matter is a significant matter which includes discipline, performance, officer entitlements, fitness 

for work and return to work. 
b. The employer has been notified in writing that a representative acts for an officer and has been 

provided with the identity and contact details of the representative, which may include a union 
representative, a union official or an employee of the union. 

What an employer must do to ensure the representational capacity is recognised 
a. Recognise (accept as legal, true or important) that person's representational capacity in all future 

dealings on that matter. [original emphasis] 
b. Permit the representative to attend meetings that involve a significant matter. 
c. Make reasonable efforts to avoid unnecessary delays. 
d. Accept a representative can advocate on behalf of the officer at the meeting. 

37 Its submissions were to the effect that in order to achieve these mandatory things, it is implicit that the nominated 
representative be directly notified of any meetings, by the employer. The gist of its case is that without such notification, the 
other requirements of the clause, about what an employer must do, cannot sensibly be achieved or guaranteed. 

38 The CSA’s approach to construction involved the meaning of clause 36A(4) changing depending on the nature of the matter 
the representative had been nominated for. This approach was highlighted by the following exchange between Senior 
Commissioner Cosentino and the CSA’s advocate: 

COSENTINO SC:  Okay. Can I ask in terms of the respondent’s submission at 51, paragraph 51 of the respondent’s 
written submissions, the respondent says: 
“The obligation to recognise is the same for significant matters as it is for matters.” 
Do you agree with that or do you not agree? 

MOORE, MS: No, I don't agree. I don't think the entitlement to representation is the same for non-significant 
matters. 

COSENTINO SC: The obligation to recognise? 
MOORE, MS: No I don’t think it is. 

39 The first obvious flaw in this approach is that the clause can only have one correct meaning: Life Insurance Co of Australia 
Ltd v Phillips [1925] HCA 18, (1925) 36 CLR 60, 78-79. 

40 If the CSA had advanced a fixed meaning, premised on the need for the clause to facilitate the rights that apply when a matter 
is a significant matter, it faces an immediate difficulty. 

41 Clause 36A distinguishes between ‘significant matters’, defined in clause 36A(1), and non-significant matters. Different 
entitlements to representation are conferred, depending on whether a matter is a ‘significant matter’ or not. The right to 
advocacy under clause 36A(2), and to attend meetings under clause 36A(5) only apply to significant matters. 

42 However, clause 36A(4) applies to all future dealings on the matter the subject of the written notification. It is not limited to 
significant matters. Clause 36A(4) cannot be read and construed with a view to achieving purposes that are only applicable to 
significant matters. It must be construed on the basis it operates in all future dealings on any matter. 

43 That clause 36A(4) applies to significant matters and non-significant matters supports it having a broad meaning. A precise, 
prescriptive meaning is ill-suited to the clause’s role and purpose. 

44 A broad construction can allow for different ways the clause’s requirements can be met, depending on the particular facts and 
circumstances. Whether, within such a range, the requirements of the clause are met is a question of fact, not a question of the 
correct construction of the clause. 

45 A significant matter not dealt with in her Honour’s reasons is what ‘representational capacity’ means in clause 36A(4). This is 
likely because the parties did not focus on this aspect of the clause. Her Honour observed, at [31], that ‘a thing may be 
“recognised”, that is, accepted as legal, true, or important, in any number of ways, any of which may be appropriate in a 
particular context’. But her Honour has not grappled with what precisely it is that the employer must recognise. 

46 The nature of representation and what it entails is important context for the meaning of clause 36A(4). Without an appreciation 
of what representation the representation rights clause is directed at, construction of the clause lacks a view to its intended 
purpose. 

47 With respect, her Honour’s reasons focus on the words used in clause 36A, but lack a view to its purpose. As Lord Hoffman 
observed in Investors Compensation Scheme Ltd v West Bromwich Building Society [1997] UKHL 28; [1998] 1 WLR 896 
at 913: 
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The meaning which a document (or any other utterance) would convey to a reasonable man is not the same thing as the 
meaning of its words. The meaning of words is a matter of dictionaries and grammars; the meaning of the document is 
what the parties using those words against the relevant background would reasonably have been understood to mean… 

48 Being a representative for a person involves more than simply advocating or attending meetings. A support person may attend 
a meeting in that capacity, but they are not a representative of the person they are supporting. Similarly, a person can advocate 
for a cause or for another person, without being a representative of that other person. Rather, a representative is someone who 
stands in for, or acts for, another person as proxy, agent, substitute or under some other designated authority. The Macquarie 
Dictionary relevantly defines ‘represent’ as a verb: 

3. to stand or act in the place of, as a substitute, proxy, or agent. 
4. to speak and act for by delegated authority 

and ‘representative’ in its noun sense as: 
7. One who or that which represents another or others… 
10. an agent or deputy: a legal representative. 

49 The DOJ submitted that an employer recognises the representational capacity of a representative by allowing the representative 
to do what they are allowed to do by virtue of the representation rights clause i.e. attend meetings in relation to significant 
matters and advocate on the officer’s behalf in relation to significant matters. 

50 These things may be sufficient in some cases to recognise representational capacity. But the obligation is not so simple. If a 
representative is someone who acts for the person they are representing, then when clause 36A refers to recognising an 
officer’s choice of representative and their ‘representative capacity’, it refers to the binding nature of acts done by the 
representative on behalf of the officer. It is saying that the representative’s conduct, communications, acts and omissions are to 
be treated as being the officer’s conduct, communications, acts and omissions. 

51 The scheme of the representation right being conferred by clause 36A is revealed once the nature of representation rights is 
broadly understood. The particular purpose of clause 36A(4) can then be discerned. 

52 The structure of the clause is informative. The clause contains six subclauses, starting with a definition of ‘significant matters’ 
for the purpose of representation under the clause. 

53 The next sub-clause (2) is the only clause expressed as an entitlement conferred on the officer. It provides that, in significant 
matters, the right of representation includes advocacy. 

54 Sub-clause (3) contains an overarching obligation. It says what the employer must do to enable the right to representation. 
Specifically, the employer must ‘recognise the choice of representative made by an officer’. 

55 Sub-clauses (5) and (6) describe in more detail and qualify the right of representation. They describe what is and is not 
required to fulfil the obligation in sub-clause (3). 

56 Sub-clause (4) sits in between the description of the employer’s obligation to recognise the choice of representative, and the 
details of what the parties must and need not do to facilitate compliance with the overarching obligation. This indicates that 
clause 36A(4) is intended to provide a process to facilitate compliance with the overarching obligation, or, put another way, a 
mechanism to trigger the entitlement. It is the means by which an employee can invoke the entitlement to representation, and 
the means by which an employer knows the entitlement has been invoked. 

57 Clause 36A(4)’s purpose is not to give particular content to the obligation additional to the overarching obligation in 
sub-clause (3). 

58 Both sub-clauses (3) and (4) contain non-exhaustive lists of who an officer ‘may’ appoint as their representative. In 
sub-clause (3) the non-exhaustive list is ‘a union representative, a union official or an employee of the union’, where ‘Union’ is 
defined by the Award as meaning the Civil Service Association of Western Australia Incorporated. 

59 Sub-clause 36A(4)(a) has a list that comprises: 
• an organisation within the meaning of the Act. This is a reference to an organisation of employees registered under 

Part II Division 4 - Industrial organisations and associations of the Act. The CSA is one of a large number of such 
organisations; 

• an employee or officer of such an organisation; 
• a union representative under clause 36(2) of the Award. This is a reference to workplace representatives being 

members of the CSA’s Electorate Delegate’s Committee; 
• a person registered under s 112A of the Act. This is a reference to a person who is registered as an industrial agent, 

conducting business in appearing as an agent in proceedings before the Commission, and providing advice and other 
services in relation to industrial matters; 

• an employee or officer of a registered industrial agent; or 
• a legal practitioner. 

60 However, under clause 36A(4)(b) an officer can notify the employer of a representative without any limits. The clause does not 
require that the representative be a person fitting any of the descriptions in the list in clause 36A(4)(a). Any person can be an 
officer’s representative. 

61 Because of the breadth, or indeed the unlimited scope, of who can be a representative, it is no surprise that the parties would 
seek, by clause 36A(4), to provide a process for invoking the entitlement to representation. The process makes it clear when 
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the obligation is triggered. The segregation of clause 36A(4)(a) and (b) ensures that an employer is not required to recognise 
the representative capacity of just anyone, unless: 
• the representative is a person of certain standing such that their notification in writing that they so act can be relied 

upon (clause 36A(4)(a)); or 
• the officer has themselves notified the employer in writing (clause 36A(4)(b)). 

62 Another key feature of clause 36A(4) is the conditions it prescribes must be met, before the obligation to recognise the 
representative or their capacity as such kicks in. Specifically, clause 36A(4) requires the identity and contact details of the 
representative to be given in writing. If a representative’s conduct, communications, acts and omissions will bind the officer, 
the employer needs sufficient details of the representative to be able to rely confidently on communications received from the 
representative. 

63 A further purpose of requiring notification of the identity of the representative is so that the employer understands whether the 
representative is acting in their capacity as a paid professional advisor, as a union official, or a lay person. The identity of the 
representative in this regard may inform how the ‘representative capacity’ of the person is to be recognised. For instance, it 
might be inappropriate to attempt communications with a legal practitioner outside of ordinary business hours. It might be 
entirely appropriate to communicate with a representative who is a workplace delegate working shiftwork, or a family member 
who works full-time, outside of ordinary business hours. 

64 Similarly, another purpose of requiring the contact details of the representative is to facilitate compliance with the obligation to 
recognise the representative, by ensuring that the employer has a means to be able to make contact with the representative. The 
clause does not prescribe what contact details must be given. Still, the provision of contact details enables the employer to 
recognise the person’s representative capacity. It ensures the employer is not frustrated in its ability to recognise the 
representative capacity by being unable to contact the representative. 

65 Had it been intended that clause 36A(4) create a proactive obligation on the employer to serve all notices, correspondence and 
the like to the representative via the contact details provided in the written notice, it would have been a simple matter for the 
clause to say that. It does not. Indeed, it does not require that contact details must include either an electronic or physical 
address for serving notices or communications. 

66 The reference in clause 36A(4) to ‘future dealings’ is also significant. It indicates that the employer’s obligation to recognise 
the choice of representative and their capacity as representative, commences from the time the written notice is given, and does 
not apply before that time. 

67 With respect, the learned Industrial Magistrate’s reasons for decision do not thoroughly grapple with the full import of 
clause 36A(4) in the overall context of the employer’s obligation to recognise an officer’s choice of representative and their 
representative capacity. Her Honour’s reasons do not reveal a purposive approach to construction. 

68 For our part, we consider clause 36A(4) does not create an additional obligation to the obligation to recognise an officer’s 
choice of representative contained in clause 36A(3). Rather, we consider clause 36A(4) provides the practical process for 
triggering and enabling observance of the obligation in clause 36A(3). Clause 36A(4)’s reference to recognising a person’s 
‘representational capacity’ is a reference to the obligation contained in clause 36A(3). 

69 The obligation to recognise the representative requires the employer to treat the representative’s communications, conduct, acts 
and omissions as the officer’s, once the prerequisites of clause 36A(4) are met. 

70 How an employer meets this obligation will depend on the particular circumstances, including the identity and contact details 
of the representative that have been provided. 

71 It follows from our conclusion as to the purpose and construction of clause 36A(4) that we do consider the learned Industrial 
Magistrate erred in her Honour’s approach to construing clause 36A(4). However, the correct construction is not the 
construction advanced by the CSA, nor is it a construction which would have enabled success in the CSA’s claims at first 
instance. 

72 The CSA’s case that the DOJ was in breach of clause 36A(4) was bound to fail. The clause obliges an officer or their 
representative to do certain things to trigger the entitlement to representation, and the corresponding obligation on the 
employer to recognise that entitlement. It is not a clause that imposes an obligation on the employer, nor can any conduct by an 
employer constitute a contravention of it. 

73 Therefore, the learned Industrial Magistrate’s ultimate conclusion at [31] that no breach of clause 36A(4) was established was 
correct. In so concluding, her Honour implicitly, and correctly, rejected the notion that recognition of an officer’s choice of 
representative and their representative capacity (as required by clause 36A(3)), imported a requirement for particular or 
specific conduct by the employer, and affirmed that whether the obligation has been met will be a question of fact in each case. 

74 Accordingly, we would dismiss Ground 1. 
Grounds 2 and 3  
75 These grounds can be dealt with together. Ground 2 is: 

2. In dismissing alleged contravention (i) in matter M170 of 2021, the Industrial Magistrate erred in fact and law 
by finding, at paragraphs [34] to [36] of the reasons for decision, that the Respondent: 

i. recognised the Appellant’s representational capacity under clause 36A; and 
ii. otherwise complied with the obligation in clause 36A of the Award to recognise [Employee 1’s] nominated 

representative in all future dealings of the significant matter, 
despite having correctly found: 
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iii. at paragraph [23] of the reasons for decision, that a meeting scheduled by an employer to discuss the outcome of 
an investigation into a disciplinary matter is clearly a “dealing” on that matter; 

iv. at paragraph [24] of the reasons for decision, that the invitation to such a meeting is also a “dealing” on the 
matter; and 

v. at paragraph [26] of the reasons for decision, the Respondent did not send the meeting invitation to 
[Employee 1’s] representative. 

Particulars 
A. Clause 36A provided officers involved in significant matters (e.g. discipline and performance management) 

with a ‘right to representation’: Clause 36A(2). 
B. An officer’s right to representation included advocacy: Clause 36A(2). 
C. While the presence of an officer’s representative was not required at every meeting between an officer and the 

Respondent, the Respondent was required to: 
i. recognise the officer’s representative;  
ii. recognise the representational capacity of the Appellant[’]s[sic] representative in all future dealings on 

that matter; 
iii. permit the officer’s representative to attend all meetings involving significant matters; 
iv. allow the officer’s representative to advocate on behalf of the officer at those meetings; and  
v. make reasonable efforts to avoid unnecessary delays: Clause 36A(3), (4), (5). 

D. Given the Appellant[’]s[sic] representational capacity and the above express obligations on the Respondent in 
clause 36A, it was erroneous for the Industrial Magistrate to conclude that clause 36A did not require the 
Respondent to correspond with the officer’s representative about planning meetings relating to significant 
matters involving the officer. 

E. The Industrial Magistrate’s error in law consequentially caused it to make an error in fact by finding that the 
Respondent did not contravene clause 36A. 

76 Ground 3 is in substance the same as Ground 2, except it relates to the corresponding findings for Employee 2. 
77 The CSA accepted that if it failed in relation to Ground 1, the other grounds fall away. It made no submissions in support of 

these grounds separate from its submissions on Ground 1. 
78 The CSA has failed to establish that clause 36A(4) as a matter of construction required the employer to correspond directly 

with it about planning meetings and the like. Its case at first instance was that the clause did contain such a requirement, and 
that, by sending a meeting invitation directly to the officers concerned without making some form of contact with the CSA at 
or before doing so, clause 36A(4) had been breached. 

79 As that was the CSA’s case at first instance, any error in her Honour’s approach to construction could not alter the outcome of 
the CSA’s claims. The CSA did not run its case on the basis that clause 36A(3), which contains the overarching and primary 
obligation to recognise a representative, had been breached. 

Notice of Contention 
80 The DOJ’s Notice of Contention originally comprised four grounds. Three of the four grounds were not ultimately pressed. 

The ground that remained was: 
If, by way of its appeal, the appellant seeks to establish a contravention of clause 36A of the Public Service Award 1992 
(Award) other than the alleged contravention set out in paragraphs 12 and 13 of Schedule A to the Originating Claim, the 
respondent contends that it is not open for the Full Bench on appeal or the Industrial Magistrates Court on remittal to find 
any such contraventions established because such alleged contraventions: 

(a) did not form part of the claim before the Industrial Magistrates Court and therefore the Court had no 
jurisdiction to hear and determine such alleged contraventions; and / or 

(b) were only raised by the appellant after evidence was filed meaning that the respondent was not 
provided an opportunity to file and lead evidence in relation to the alleged contraventions, thus 
denying the respondent procedural fairness. 

81 The DOJ accepted that because the Full Bench in the first Full Bench decision) effectively confined the CSA’s case as to what 
it alleged was the contravention for the purpose of the appeal, this remaining ground of contention also falls away.  

82 We would observe, though, that this appeal did involve much vacillation by the CSA that fairly warranted the DOJ raising this 
ground of contention. The CSA’s grounds of appeal, its case as to the correct construction of the clause and its case as to 
precisely what constituted the alleged breach were difficult to pin down, and there were indications in its written submissions 
filed that the alleged contravention was something different to that which was advanced at first instance, to the extent that was 
possible to identify. Nevertheless, no further application to amend the Grounds of Appeal was made, or granted. As such the 
appeal has been determined on the basis of the grounds of appeal approached in accordance with the reasons of the first Full 
Bench decision. 

Orders 
83 The appeal is dismissed. 
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Order 
HAVING heard from Ms J Moore of counsel on behalf of the appellant, and Mr J Carroll of counsel on behalf of the respondent, 
the Full Bench, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the appeal be and is hereby dismissed. 
 By the Full Bench 

(Sgd.)  R  COSENTINO, 
[L.S.] Senior Commissioner. 
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2023 WAIRC 00962 
REVIEW OF CLERKS’ (HOTELS, MOTELS AND CLUBS) AWARD 1979 SCOPE CLAUSE PURSUANT TO S 37D OF 

THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
REVIEW OF CLERKS (COMMERCIAL, SOCIAL AND PROFESSIONAL SERVICES) AWARD NO. 14 OF 1972 

SCOPE CLAUSE PURSUANT TO S 37D OF THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
REVIEW OF CLERKS’ (WHOLESALE & RETAIL ESTABLISHMENTS) AWARD NO. 38 OF 1947 SCOPE CLAUSE 

PURSUANT TO S 37D OF THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

COMMISSION IN COURT SESSION 
CITATION : 2023 WAIRC 00962 
CORAM : CHIEF COMMISSIONER S J KENNER 

SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

HEARD : WEDNESDAY, 13 DECEMBER 2023 
DELIVERED : FRIDAY, 15 DECEMBER 2023 
FILE NO. : CICS 10 OF 2022, CICS 21 OF 2022, CICS 22 OF 2022 
BETWEEN : COMMISSION'S OWN MOTION 

Appellant 
AND 
(NOT APPLICABLE) 
Respondent 
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CatchWords : Industrial Law (WA) – Commission’s Own Motion – s 37D – Variation to scope of private 
sector awards – Clerks’ (Hotels, Motels and Clubs) Award 1979 – Clerks (Commercial, 
Social and Professional Services) Award No. 14 of 1972 – Clerks’ (Wholesale & Retail 
Establishments) Award No. 38 of 1947 – Removal of geographic exclusion – Definition of 
‘clerk’ updated – New definition of ‘hospitality industry’ – Default award covering field 
where other clerks awards do not operate – Extension of scope of the awards – List of 
industries to the awards removed – Award scope varied 

Legislation : Fair Work Act 2009 (Cth)  
Result : Awards varied 
Representation: 
 
Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations 
 
Mr R Knox on behalf of the Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
 

Case(s) referred to in reasons: 
Commission’s Own Motion v (Not Applicable) [2023] WAIRC 00801 

 
Reasons for Decision 

COMMISSION IN COURT SESSION: 
1 In reasons for decision concerning the s 37D review of the Restaurant, Tearoom and Catering Workers’ Award scope clause in 

CICS 5 of 2022, the Commission in Court Session set out the process for identifying awards suitable for a scope review, and 
for reviewing that award’s scope: Commission’s Own Motion v (Not Applicable) [2023] WAIRC 00801 (CICS 5 Reasons). It 
also set out the reasons for and intention behind the scope variations which were made to that award. 

2 The Clerks’ (Hotels, Motels and Clubs) Award 1979, Clerks (Commercial, Social and Professional Services) Award No. 14 of 
1972, and the Clerks' (Wholesale & Retail Establishments) Award No. 38 of 1947 were other awards identified as suitable for 
scope review, as a result of the process described in the CICS 5 Reasons. 

3 The Commission published notice of the proposed variations to these three Clerks Awards, and of the opportunity to be heard 
in relation to them, in the Industrial Gazette and on the Commission’s website. It also gave notice to the Hon. Minister for 
Industrial Relations, UnionsWA, the Chamber of Commerce and Industry of Western Australia (Inc) (CCI) and the Australian 
Resources and Energy Employer Association, formerly known as the Mines and Metals Association. 

4 It directed that the following parties to the awards and other organisations be given notice: 
In relation to the Clerks’ (Hotels, Motels and Clubs) Award 1979: 
(a) the Western Australian Municipal, Administrative, Clerical and Services Union of Employees (WASU); 
(b) the Western Australian Hotels and Hospitality Association Incorporated (Union of Employers); and 
(c) ten private sector resort, caravan park, motel and hotel businesses likely to be state system employers. 
In relation to the Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972: 
(a) the WASU; 
(b) the Master Plumbers and Gasfitters Association of Western Australia (Union of Employers); 
(c) The Master Hairdressers’ Industrial Union of Employers of W.A.; 
(d) the Design Institute of Australia; 
(e) the Chiropractors’ Association of Australia (WA); 
(f)  the Law Society of WA; 
(g)  the Australian Institute of Architects, WA Chapter; 
(h) The National Association of Practicing Psychiatrists; 
(i) The Australian Podiatry Association Western Australia; 
(j) The Australian Veterinary Association Ltd; 
(k) The Australian Physiotherapy Association (WA); 
(l) The Recruitment, Consulting & Staffing Association; and 
(m) The Real Estate Institute of Western Australia (Inc). 
In relation to the Clerks’ (Wholesale & Retail Establishments) Award No. 38 of 1947: 
(a) the WASU; and 
(b) four private sector wholesale and retail businesses likely to be state system employers. 
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5 The Commission directed the above private sector businesses be given notice, as being a sample of employers which the 
Commission considered were reasonably representative of the employers who would be bound by the proposed variations. 

6 No individual, organisation or employer has advised the Commission of any opposition to the proposed variations. The 
Minister, and the WASU each told the Commission they supported the proposed variations. 

7 The proposed variations adopt changes drafted by Mr Brendon Entrekin and his colleagues from the Department of Energy, 
Mines, Industry Regulation and Safety, Private Sector Labour Relations Division on behalf of the Minister. The Commission is 
grateful to Mr Entrekin and his colleagues for the valuable assistance they have provided to the Commission in this regard. 

8 Each of the Clerks Awards’ existing scope provisions exclude a geographical area of the State, namely ‘that portion of the 
State within the 20th and 26th parallels of latitude and the 125th and 129th meridian of longitude’. The effect of this restriction is 
that employees working in certain remote parts of the State are excluded from award coverage, even though they would 
otherwise fall within an award’s scope. The Minister told us that this exclusion is likely the result of historical union rules 
concerning membership eligibility.  

9 There no longer appears to be a rationale for maintaining this exclusion. It serves only to create complexity, confusion and 
inequity. 

10 Accordingly, the revised scope clauses remove any geographic exclusion. 
11 The relevant definition and terminology of ‘clerk’ has also been updated in line with the more contemporary definition of 

‘clerical worker’ in the Clerks - Private Sector Award 2020 made under the Fair Work Act 2009 (Cth). 
12 Further variations are intended to: 

(a) expressly refer to the fact the awards apply to labour hire organisations that supply employees to host employers to 
perform work that is otherwise covered by the award; and 

(b) expressly state that the awards do not apply to employers and employees that are national system employers and 
national system employees under the Fair Work Act 2009 (Cth). 

13 These purposes are common to the rationale and intent of the variations in the CICS 5 Reasons. The CICS 5 Reasons should be 
referred to for elaboration about the purpose of the variations. 

14 In the case of the Clerks (Hotels, Motels and Clubs) Award 1979, the revised scope expands the award’s coverage by reference 
to the hospitality industry. A new definition of ‘hospitality industry’ is included. This definition is modelled on the definition 
used in the Hospitality Industry (General) Award 2020 made under the Fair Work Act 2009 (Cth). The definition excludes ski 
resorts as there is no ski industry in this State. It also excludes the industrial catering industry as clerks employed by caterers 
are covered by the Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972. The definition includes 
clubs, reflecting the award’s existing coverage.  

15 Both the Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 and the Clerks’ (Wholesale & Retail 
Establishments) Award No. 38 of 1947 existing scope clauses define their scope by reference to a list of employer parties and 
the industries they operate in. To be covered by the relevant award, an employee must be working in one of the award’s 
classifications, and employed in one of the industries mentioned. 

16 As a result, coverage is not comprehensive. Clerical workers in various business types are presently award free. The variations 
to the scope are intended to address this anomaly and create comprehensive coverage. This is achieved by reference to a 
definition of ‘clerical work’ in the Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 but exclude 
coverage where another existing award applies. The Clerks (Commercial, Social and Professional Services) Award No. 14 of 
1972, therefore, becomes the default award, covering the field where other clerks awards do not operate. All clerical workers in 
the State will now be covered by an award. 

17 This extension of the scope of the awards means that the list of industries in the respective schedules to the awards can also be 
removed. 

Conclusion and Order 
18 We note that in the course of these proceedings, WASU foreshadowed that it intends to apply to the Commission to 

consolidate several existing awards covering clerical workers, into one award. We do not intend that these matters limit the 
possibility of further scope variations to achieve consolidation of awards in the future. Indeed, we encourage the WASU’s 
approach, and note that it will enable obsolete provisions, such as party names, to be updated or removed and award titles to be 
contemporised. 

19 The Commission had initiated proceedings to vary the scope of several other awards covering clerical workers to which 
WASU is a party. These matters will be held in abeyance in anticipation of WASU’s application to achieve consolidation. 

20 The Commission orders that the Clerks’ (Hotels, Motels and Clubs) Award 1979 be varied in accordance with Schedule 1 
attached to these reasons, such variations to take effect from the date of the Commission’s order. 

21 The Commission orders that the Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 be varied in 
accordance with Schedule 2 attached to these reasons, such variations to take effect from the date of the Commission’s order. 

22 The Commission orders that the Clerks’ (Wholesale & Retail Establishments) Award No. 38 of 1947 be varied in accordance 
with Schedule 3 attached to these reasons, such variations to take effect from the date of the Commission’s order. 

Schedule 1 
1. Delete Clause 3 in its entirety and insert in lieu thereof: 
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3. – SCOPE 
(1) This award applies to all private sector employees who are wholly or principally engaged in clerical work in the 

hospitality industry, and their employers. 
(2) This award also applies to employers that supply labour on an on-hire basis to host employers in respect of on-hire 

employees engaged in clerical work in the hospitality industry, and those on-hire employees, while engaged in the 
performance of work covered by this award. 

(3) This award does not apply to: 
(a) clerical employees working in the industrial catering industry. 
(b) employees or employers covered by the national industrial relations system; 
(c) local government authorities; and 
(d) employees who are covered by another award of the Western Australian Industrial Relations Commission, 

including the: 
(i) Clerks’ (Accountants’ Employees) Award 1984; 
(ii) Clerks’ (Bailiffs’ Employees) Award 1978; 
(iii) Clerks (Commercial, Social and Professional Services) Award 1972 No. 14 of 1972; 
(iv) Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award; 
(v) Clerks’ (Grain Handling) Award, 1977; 
(vi) Clerks’ (Racing Industry - Betting) Award 1978; 
(vii) Clerks’ (Timber) Award; 
(viii) Clerks’ (Unions and Labor Movement) Award 2004; and 
(ix) Clerks’ (Wholesale & Retail Establishments) Award No. 38 of 1947. 

2. Delete Clause 4 in its entirety and insert in lieu thereof: 
4. – AREA 

(1) This award shall have effect throughout the State of Western Australia. 
(2) This award also has effect with respect to employers who are connected to the State of Western Australia and their 

employees while performing work covered by this Award. 
Note: For a non-exhaustive list of indicators of when an employer may be connected to the State of Western Australia, see 

section 3(2) of the Industrial Relations Act 1979. Indicators include, but are not limited to, whether the employer is:  
• Domiciled or resident in, or has an office or a place of business in, the State; or  
• registered, incorporated, or established under a law of the State; or 
• the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the State or by a 

public authority. 
3. Delete Clause 6 in its entirety and insert in lieu thereof: 

6. – DEFINITIONS 
"Accrued Day Off" shall mean the day, or part of a day, which accrues only to those employees who work their ordinary hours of 
work pursuant to the provisions of subclause (1)(d)(i) of Clause 11. - Hours of this award. 
"Adult" means an employee twenty-one years of age and over, or an employee who is in receipt of the prescribed adult rate of pay. 
"Clerical work” (without limiting the generality of the term) includes recording, typing, calculating, invoicing, billing, charging, 
checking, receiving and answering calls, cash handling, operating a telephone switchboard, attending a reception desk and 
administrative duties of a clerical nature. 
"Club" for the purposes of this award means employers undertakings described as clubs that provide a service to members in the 
form of accommodation, or dining and/or liquor facilities. 
“Hospitality industry” means: 

(a) hotels;  
(b) motor inns and motels;  
(c) boarding establishments;  
(d) condominiums or similar establishments;  
(e) health or recreational farms;  
(f) private hotels, guest houses or serviced apartments;  
(g) caravan parks;  
(h) clubs;  
(i) holiday flats or units, ranches or farms;  
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(j) hostels or any other type of residential or tourist accommodation;  
(k) wine saloons, wine bars or taverns;  
(l) liquor booths;  
(m) resorts;  
(n) restaurants operating in, or in connection with, premises owned or operated by employers otherwise covered by 

this award;  
(o) casinos; and 
(p) function areas or convention or similar facilities operating in, or in connection with, premises mentioned in (a) 

to (o) above. 
"Non-Working Day" shall mean any day upon which an employee, pursuant to the terms of the contract of employment, is not 
available to the employer for the purposes of rostering the ordinary hours of work. 
"Ordinary Hours Work Period" shall mean the total number of ordinary hours worked, or deemed to have been worked, on any day. 
"Rostered Day Off" shall mean any day (other than a "Non-Working Day" as defined) upon which an employee is not rostered to 
work any ordinary hours of work provided that an employee's rostered day off shall be a period of twenty-four hours commencing 
from the completion of an ordinary hours work period. 
4. Delete subclause (2)(c) of Clause 7 and insert in lieu thereof: 

(c) Senior Clerical Worker 
(classified as such or in default of 
agreement, by a Board of 
Reference) 

768.60 1098.50 1867.10 

5. Delete subclause (3) of Clause 11A and insert in lieu thereof: 
(3)  Notwithstanding the provisions of this clause the basis and terms of employment of casual clerical workers may 

be varied in any particular case by agreement in writing between the employer and the union. 
6. Delete subclause (8) of Clause 13 and insert in lieu thereof: 

(8)  Any employee in receipt of a rate of wage twenty per centum per fortnight or more in excess of the rate herein 
prescribed for a Senior Clerical Worker shall be paid at the ordinary rate of pay prescribed by this award for the 
classification applicable to that employee in lieu of the overtime rates prescribed by this clause. 

7. Delete subclause (2)(c) of Clause 18 and insert in lieu thereof: 
(2)(c) A worker in receipt of a wage prescribed by this award for the classification of "Senior Clerical Worker" with 

the addition of twenty per centum may be employed on the basis that the annual leave loading prescribed in 
paragraph (a) hereof may be calculated on a rate other than his ordinary rate provided that such rate is not less 
than the Senior Clerical Worker's rate. This paragraph only applies to a worker who has signed a statement in 
his own handwriting to this effect at the time of his engagement or to a worker employed on this basis prior to 
30th April 1981. 

Schedule 2 
1. Delete Clause 3 in its entirety and insert in lieu thereof: 

3. – AREA 
(1) This Award has effect throughout Western Australia. 
(2) This Award also has effect with respect to employers who are connected to the State of Western Australia and their 

employees while performing work covered by this Award. 
Note:  For a non-exhaustive list of indicators of when an employer may be connected to the State of Western Australia, see 

section 3(2) of the Industrial Relations Act 1979. Indicators include, but are not limited to, whether the employer is:  
• Domiciled or resident in, or has an office or a place of business in, the State; or  
• registered, incorporated, or established under a law of the State; or 
• the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the State or by a 

public authority. 
2. Delete Clause 4 in its entirety and insert in lieu thereof: 

4. – SCOPE 
(1) This award applies to all private sector employees who are wholly or principally engaged in clerical work as set out in 

Clause 11. – Classification and Wage Rates of this award, and their employers. 
(2) This award also applies to employers that supply labour on an on-hire basis to host employers in respect of on-hire 

employees employed in the classifications provided in Clause 11. – Classifications and Wage Rates of this award, and 
those on-hire employees, while engaged in the performance of work covered by this award. 

(3) This award does not apply to: 
(a) employers and employees who are subject to the national industrial relations system; 
(b) local government authorities; and 
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(c) employees who are covered by another award of the Western Australian Industrial Relations Commission, 
including the: 
(i) Clerks’ (Accountants’ Employees) Award 1984; 
(ii) Clerks’ (Bailiffs' Employees) Award 1978; 
(iii) Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award; 
(iv) Clerks’ (Grain Handling) Award, 1977; 
(v) Clerks’ (Hotels, Motels and Clubs) Award 1979; 
(vi) Clerks’ (Racing Industry - Betting) Award 1978; 
(vii) Clerks’ (Timber) Award; 
(viii) Clerks’ (Unions and Labor Movement) Award 2004; 
(ix) Clerks’ (Wholesale & Retail Establishments) Award No. 38 of 1947; and 
(x) Dental Technicians’ and Attendant/Receptionists’ Award, 1982. 

3. Delete Schedule A in its entirety and insert in lieu thereof: 
SCHEDULE A. – RESPONDENTS 

A.C. Goode & Co, 37 St George’s Terrace, Perth. 
Acme Albany Laundry, 17 Albany Highway, Albany. 
Ad Astra Pty Ltd, 106 Cambridge Street, Leederville. 
Adept Secretarial Services, 166 Murray Street, Perth. 
Air-Culture Pty Ltd, Aerodrome, Jandakot. 
Art Photo Engravers, 11 James Street, East Perth. 
Baden – Powell Frank Enterprises Pty Ltd, 78 Stirling Street, Perth. 
Balcatta Hirings Pty Ltd, 197 Lake Street, Perth. 
Baran’s Chiropractic Clinic, 246 Middleton Road, Albany. 
Bechtel Pacific Corporation Ltd, 41 St George’s Tce, Perth. 
Bechtel Pacific Corporation Ltd, 41 St George’s Tce, Perth. 
Bechtel Pacific Corporation Ltd, 41 St George’s Tce, Perth. 
Blights Investigations, 30 Esplanade, Perth. 
Boans Ltd, Murray Street, Perth. 
Bond Corporation, 68 St George’s Terrace, Perth. 
Bowra & O’Dea, 68 Stirling Street, Perth. 
Bright Spot Caterers Pty Ltd, 78 Brisbane Street, Perth. 
Brown A. Mitchell (W.A.) Pty Ltd, 10 Kings Park Road, West Perth. 
Canterbury Court Self Car Park, James Street, Perth. 
Caratti Aust Pty Ltd, 515 Gt Eastern Highway, Redcliffe. 
Catholic Church Office, Victoria Square, Perth. 
Chemical Consultants Pty Ltd, 18 Wittenoom Street, East Perth. 
Civil Flying Services (W.A.) Pty Ltd Jandakot Airport, Jandakot. 
Collier Constructions Pty Ltd, 196 Campbell Street, Belmont. 
Columbia Pictures Pty Ltd, 284 Stirling Street, Perth. 
Continental Salon, 197 York Street, Albany. 
Crosby Sensitizing Pty Ltd, 610 Murray Street, Perth. 
D.C. Allen Homes Pty Ltd, 182 Rutland Street, Carlisle. 
D.C. Perrott & Son Pty Ltd, 263 Hay Street, Subiaco. 
David Gray & Co Ltd, Rawlinson Street, O’Connor. 
Deluxe Coachlines Pty Ltd, 741 Hay Street, Perth. 
Dickson Primer Industries Pty Ltd, 281 Newcastle Street, Perth. 
Doggett Aviation & Engineering Co Pty Ltd, Jandakot. 
Dr A.J. Beaumont, 228 Lester Avenue, Geraldton. 
Dr A.T.H. Jolly, 275 Gt Eastern Highway, Midland. 
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Drake Personel, 189 St George’s Terrace, Perth. 
Dravo Pty Ltd, 30 Ord Street, West Perth. 
Dravo Pty Ltd, 30 Ord Street, West Perth. 
Dunn and Bradstreet, 321 Murray Street, Perth. 
E.I.L. Service Pty Ltd, Bunbury. 
Edwards Secretarial College Pty Ltd, 456 Hay Street, Perth. 
Elliott and Elliott Pty Ltd, 12 Piccadilly Arcade, Perth. 
Ellis & Associates Pty Ltd, 17 Walker Avenue, West Perth. 
Ernest Scott Investigations Pty Ltd, 88 Beaufort Street, Perth. 
Fremantle Drafting and Plan Printing Service, 152 High Street, Fremantle. 
Geraldton Dry Cleaners, 247 Marine Terrace, Geraldton. 
Grand United Order of Free Gardeners Friendly Society, Porter Street, Kalgoorlie. 
H.C. Prior & Son, 69 Grey Street, Albany. 
H.L. & H.R. Holland, 21 Ord Street, West Perth. 
H.P.C. Pty Ltd, 47 Gt Eastern Highway, Victoria Park. 
Harding & Halden Pty Ltd, 613 Wellington Street, Perth. 
Hills Industries Ltd, 508 Guildford Road, Bayswater. 
Hobbs, Winning & Leighton, 262 York Street, Albany. 
Hodgkinson’s Secretarial Service, 312 William Street, Perth. 
Hot Mix Ltd, Bickley Road, Cannington. 
Hotel Service Bureau, 189 St George’s Terrace, Perth. 
Inman & Farrell, 43 Shenton Street, Perth. 
J. Gardiner & Associates, 392 The Strand, Dianella. 
J.M. Miragliotta, 41 Quarry Street, Geraldton. 
J.O. Clough & Son Pty Ltd, 24 Mount Street, Perth. 
Jackson, Wain & Hunt Pty Ltd, 288 Hay Street, Perth. 
John & McAuliffe (1957) Pty Ltd, 42 Claisebrook Road, East Perth. 
John P. Young & Associates (WA) Pty Ltd, 1195 Hay Street, West Perth. 
Justin Seward & Co, 115 St George’s Terrace, Perth. 
L.J. Hooker Ltd, 41 St George’s Terrace, Perth. 
L.W. Buckeridge & Associates, 30 Ord Street, West Perth. 
Laubman & Pank (WA) Pty Ltd, 77 Barrack Street, Perth. 
Laurens George (SA) Pty Ltd, 65 Francis Street, Perth. 
Leslie Burridge & Son, 179 St George’s Terrace, Perth. 
M. Malone, 501 Murray Street, Perth. 
M.V. Gerrard Pty Ltd, 428 Scarborough Beach Road, Osborne Park. 
Manchester Unity Independant Order of Oddfellows Friendly Society in W.A., 483 Hay Street, Perth. 
Manpower Pty Ltd, 240 St George’s Terrace, Perth. 
Mayne Nickless Ltd, 588 Hay Street, Subiaco. 
McNamara Barry T., 26 Colin Street, West Perth. 
Methodist Church Office, 97 William Street, Perth. 
Metro-Goldwyn-Mayer Pty Ltd, 447 Murray Street, Perth. 
Metropolitan Dental Co, 790 Hay Street, Perth. 
Mining & Agricultural Laboratories, 17 Forrest Avenue, East Perth. 
Mining & Agricultural Laboratories, 17 Forrest Avenue, East Perth. 
Modern Sign Co Pty Ltd, 135 Herdsman Parade, Wembley. 
Monarch Laundry Pty Ltd, 631 Newcastle Street, Leederville. 
Mr N.J. Way, 34 Ventnor Avenue, West Perth. 
Murray’s Office Services Pty Ltd, 10 William Street, Perth. 
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O’Connor Crane Service, 20 Twickenham Street, Victoria Park. 
P.R. Allen Pty Ltd, 908 Beaufort Street, Inglewood. 
Parlocars WA Pty Ltd, 30 Pier Street, Perth. 
Perth Armoured Transport Pty Ltd, 113 Rokeby Road, Subiaco. 
Perth Building Society, 25 Barrack Street, Perth. 
Perth Business Brokers, 196 Adelaide Terrace, Perth. 
Pink Pages Publicity, 207 Murray Street, Perth. 
Rank Xerox (Aust) Pty Ltd, 63 Adelaide Terrace, Perth. 
Red Cross Society (W.A. Division), 357 Murray Street, Perth. 
Returned Service League, Anzac House, 30A St George’s Terrace, Perth. 
Robertson Bros, C.M.L. Building, 55 St George’s Terrace, Perth. 
Rond P.A.J. & L.J., 75 Station Street, Gosnells. 
Sam Rifici Ladies Hair Stylist, 138 Murray Street, Perth. 
Saw Cambridge & Brannelly, 68 St George’s Terrace, Perth. 
Silk Screen Arts, 49 Gladstone Street, East Perth. 
St John Ambulance Association, 298 Wellington Street, Perth. 
Statliner Pty Ltd, 14 Wynyard Street, Belmont. 
Steere & Clarke, 26 Stirling Street, Bunbury. 
Swan View Agricultural Society, Talbot Road, Swan View. 
Technical Consultant Pty Ltd, 1174 Hay Street, West Perth. 
Telephone Cleaning Service (WA), 40 Parliament Place, West Perth. 
Thiess Bros Pty Ltd, 113 Belmont Avenue, Belmont. 
Trade Protection Association of W.A. Ltd, 321 Murray Street, Perth. 
Underwood Business College, 713 Hay Street, Perth. 
United Commercial Services Pty Ltd, 54 Marine Terrace, Geraldton. 
Warman Equipment (International) Ltd, 88 Fisher Street, Belmont. 
Webb & Webb, 616 Hay Street, Perth. 
Westphal Bros. & Co Pty Ltd, 83-87 Abernethy Road, Belmont. 
Whippett Products, 44 John Street, Bentley. 
White Eric Associates (WA) Pty Ltd, B.P. House, 1 Mount Street. Perth. 
Wood & Son, 268 Charles Street, North Perth. 
Wormald Bros (Aust) Pty Ltd, Cnr Milford & Swansea Streets, Victoria Park. 

Schedule 3 
1. Delete Clause 3 in its entirety and insert in lieu thereof: 

3. – AREA 
(1) This award shall have effect throughout the State of Western Australia. 
(2) This award also has effect with respect to employers who are connected to the State of Western Australia and their 

employees while performing work covered by this Award. 
Note:  For a non-exhaustive list of indicators of when an employer may be connected to the State of Western Australia, see 

section 3(2) of the Industrial Relations Act 1979. Indicators include, but are not limited to, whether the employer is: 
• Domiciled or resident in, or has an office or a place of business in, the State; or  
• registered, incorporated, or established under a law of the State; or 
• the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the State or by a 

public authority. 
2. Delete Clause 4 in its entirety and insert in lieu thereof: 

4. – SCOPE 
(1) This award applies to all private sector employees employed in wholesale and retail establishments who are wholly or 

principally engaged in clerical work as set out in clause 11. – Classifications and Wage Rates of this Award, and their 
employers. 
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(2) This Award also applies to employers that supply labour on an on-hire basis to host employers in respect of on-hire 
employees employed in the classifications provided in Clause 11 – Classifications and Wage Rates of this Award, and 
those on-hire employees, while engaged in the performance of work covered by this award. 

(3) This award does not apply to: 
(a) employers and employees who are subject to the national industrial relations system; 
(b) local government authorities; and 
(c) employees who are covered by another award of the Western Australian Industrial Relations Commission, 

including the:  
(i) Clerks’ (Accountants’ Employees) Award 1984; 
(ii) Clerks’ (Bailiffs’ Employees) Award 1978; 
(iii) Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972; 
(iv) Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award; 
(v) Clerks’ (Grain Handling) Award, 1977; 
(vi) Clerks’ (Hotels, Motels and Clubs) Award 1979; 
(vii) Clerks’ (Racing Industry - Betting) Award 1978; 
(viii) Clerks’ (Timber) Award; 
(ix) Clerks’ (Unions and Labor Movement) Award 2004; and 
(x) Dental Technicians’ and Attendant/Receptionists’ Award, 1982. 

3. Delete Schedule of Respondents in its entirety and insert in lieu thereof: 
Schedule of Respondents 

NAMED UNION PARTY 
The Western Australian Municipal, Administrative, Clerical and Services Union of Employees is a named party to this Award. 

NAMED EMPLOYER PARTIES 
"Sunny-West" Dairies, 86 Radium St, Bentley, 6102. 
A.B. Barker & Co, 130 William St, Perth. 
A.G. Rains & Co, 48 King St, Perth. 
A.J. Baker & Sons, 209 Stirling Hwy, Claremont, 6010. 
A.P. Rock, Geraldton. 
A.V. Davenport, Geraldton. 
Aeronautical Supply Co Pty Ltd, 144A William St, Perth. 
Ah Sam and Co, 112 Barrack St, Perth. 
Aladdin Industries Pty Ltd, 863 Wellington St, Perth. 
Albany (WA) Gas Co, Albany. 
Albany Advertiser Ltd, 165 York St, Albany. 
Albany Aerated Water Factory, Albany. 
Alberts Book Shop, 16 Forrest Place, Perth. 
Anchorage Butchers Ltd, Cockburn Road, Coogee, 6166. 
Andrews Bros Pty Ltd, 770 Hay St, Perth. 
Arthur Cocks & Co Ltd, 177 Wellington St, Perth. 
Arthur Johnson & Co, Albany. 
Atkins (WA) Limited, Belmont Ave, Belmont, 6104. 
Atlas Macaroni Co Ltd, 5 Wellman St, Perth. 
Australian Glass Manufacturers Co, G.P.O. Box 259, Cannington, 6107. 
Australian Sandalwood Co Ltd, 229 Stirling Hwy, Claremont, 6010. 
B. Rosenstam Pty Ltd, 61-65 King St, Perth. 
B. Seppelt and Sons Ltd, 5 Pakenham St, Fremantle, 6160. 
B.C.D. Piesse Ltd, 200 Wellington St, Perth. 
Balcatta Lime and Stone Co 197 Lake St, Perth. 
Barnett Bros (1934), 203 Hay St, Perth. 
Basnett Garland Ltd, 47 King St, Perth. 



30                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 104 W.A.I.G. 
 

Beals Ltd, York St, Albany. 
Bearing Service Co of Aust (WA) Ltd, 6 Gordon St, Perth. 
Berryman & Langley, Metro Markets, West Perth. 
Birkbeck's Ascot Dairy, 10 Servetus St, Swanbourne, 6010. 
Boans Ltd, Wellington St, Perth. 
Bogle Bros, Geraldton. 
Boltons Limited, Stone St, West Perth, 6005. 
Bonds Industries Ltd, 98 Havelock St, West Perth, 6005. 
Brady & Cobley, Marine Tce, Geraldton. 
Bristile Ltd, Lord St, Perth. 
Brown & Burns Ltd, 386 Hay St, Subiaco, 6008. 
Brown & Dureau Pty Ltd, 170 Wellington St, Perth. 
Browne's Limited, 299 Charles St, North Perth, 6006. 
Bruce Small Pty Ltd, 647 Murray St, Perth. 
Bruce Small Pty Ltd, Geraldton. 
Bunge (Aust) Pty Ltd, 98 St. George's Tce, Perth. 
Burns Philp & Co Ltd, 65 Durlacher St, Geraldton. 
Burridge & Warren Ltd, 229 Stirling Hwy, Claremont, 6010. 
Burroughs Ltd, 639 Murray St, Perth. 
Bushells Pty Ltd, President St, Kewdale, 6105. 
C.E. Bolt & Co Ltd, Lower Stirling Tce, Albany, 6330. 
C.E. Bolt & Co Ltd, Lower Stirling Tce, Albany. 
Caris Bros Ltd, 688 Hay St, Perth. 
Carroll's Ltd, 566 Hay St, Perth. 
Cecil Bros, 69 Barrack St, Perth. 
Ceilings Co W.A. H.B. Brady Co Ltd, Railway Pde, Bayswater, 6053, Perth. 
Chamberlains Industries Ltd, Gt. Eastern Hwy, Guildford, 6055. 
Chapman & Jose, 86 Francis St, Geraldton. 
Charles Carter Ltd, 152 Stirling Hwy, Claremont, 6010. 
Chas Moore & Co, Hay St, Perth. 
Clarksons (WA) Ltd, 877 Wellington St, Perth. 
Cobley & Co, Albany. 
Connor, Doherty & Durack Ltd, 20 Howard St, Perth. 
Consolidated Pneumatic Tool Co Ltd, 331 Murray St, Perth. 
Corot & Co Ltd, 874 Hay St, Perth. 
Coventry Motor Replacements Ltd, 878 Hay St, Perth. 
Cowdens Manufacturing Co, Albany. 
Cox Bros (Aust) Ltd, 96 William St, Perth. 
Cresco Fertilisers (WA) Ltd, 133 St. George's Tce, Perth. 
Crothers Bros, Geraldton. 
Cuming Smith & Mt Lyell Farmers'. 
Cuming Smith & Mt. Lyell Farmers' Fertilizers Ltd, 133 St. George's Tce, Perth. 
Cyclone Co of Australia Pty Ltd, Brown St, East Perth. 
D & J Fowler Limited, 378 South St, O'Connor, 6163. 
Davidson & Son Ltd, 359 Murray St, Perth. 
Dictaphones Sales and Service, Trinity Arcade, Perth. 
Distillers Agency Ltd, 32 Mounts Bay Road, Perth. 
Dowie's Drapery, Geraldton. 
Drew, Robinson & Co, 134 Stirling Tce, Albany. 
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Dunlop Rubber (Aust) Ltd, 440 Hay St, Subiaco, 6008. 
E. Barnett & Co Ltd, Albany. 
E. Barnett & Co Ltd, Albany. 
E.S. Lazarus & Co Ltd, 442 Murray St, Perth; 
Economic Stores Ltd, Hay St, Perth. 
Eilbeck and Sons Ltd, 27 Jackson St, Bayswater, 6053. 
Electrolux Ltd, 162 Stirling Hwy, Claremont, 6010. 
Emmanuel Bros Ltd, 85 St. George's Tce, Perth. 
Ezywalkins Ltd, 618 Hay St, Perth. 
F. Instone & Co, 19 Essex St, Fremantle, 6160. 
F.A. Henriques Ltd, 32 King St, Perth. 
F.B. Dungey, 19 Baker Ave, East Perth. 
F.H. Faulding & Co Ltd, 493 Abernethy Road, Kewdale, 6105. 
F.J. Wimble & Co Ltd, 339 Newcastle St, Perth. 
F.V. Berti & Co, 18 Howard St, Perth. 
F.W. Wright & Co, 609 Wellington St, Perth. 
Federal Cardboard Box Manufacturing Co, F.C.B. Industries, 75 Carrington St, Claremont, 6010. 
Federal Tinware Manufacturing Co Ltd, 36 Roe St, Perth. 
Felton Grimwade & Bickford Ltd, 297 Murray St, Perth. 
Fertilisers Ltd, Geraldton. 
Fitzpatrick & Co, 171 Eleanor St, Geraldton. 
Foggitt Jones Pty Ltd, Clayton St, Bellevue, 6056. 
Ford Motor Co (Aust) Ltd, 130 Stirling Hwy, Nth Fremantle, 6159. 
Foy & Gibsons (WA) Ltd, Hay St, Perth. 
Franceska Bookshop and Library, 506 Hay St, Perth. 
Frank Green & Son, Geraldton. 
Franklin Hosiery Mills, 261-263 Hay St, Subiaco, 6008. 
Fremantle Cold Storage Co Ltd, 34 Queen Victoria St, Fremantle, 6160. 
Fremantle Gas & Coke Co, Cantonment St, Fremantle, 6160. 
G. Wood Son & Co Ltd, 352 Murray St, Perth. 
G.R. Wills & Co Ltd, 573 Wellington St, Perth. 
GEC-AEI (Australia) Pty Ltd, 589 Hay St, Subiaco. 
General Motors-Holden Ltd, Buckland Ave, Mosman Park, 6012. 
Georgette Fur Co, 672 Hay St, Perth. 
Geraldton Canneries Ltd, Geraldton. 
Geraldton Cash Stores, 26 Anzac Road, Geraldton. 
Geraldton Ice Works, Geraldton. 
Geraldton Newspaper Ltd, Morter St, Geraldton. 
Golden West Aerated Water Co, 19 Miles Road, Kewdale, 6105. 
Gollin & Co Pty Ltd, 1004 Hay St, West Perth. 
Goode, Durrant & Murray Ltd, 39 William St, Perth. 
Goodyear Tyre & Rubber Co (Aust) Ltd, 17 Carr St, West Perth, 6005. 
Gordon & Gotch (Aust) Ltd, Parry St, Perth. 
Great Southern Agency Ltd, Stirling Tce, Albany. 
Great Southern Agency Ltd, Stirling Tce, Albany. 
Great Southern Agency Ltd, Stirling Tce, Albany. 
Great Southern Co-op Butter Co, Albany. 
Gregsons Auction Market, 250 Beaufort St, Perth. 
Gt. Southern Roller Flour Mills Ltd, Stirling Hwy, North Fremantle, 6160, Perth. 
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H. Jones & Co Pty Ltd, 10 Briggs St, Victoria Park, 6100. 
H. Rayner and Sons, 86 Railway Parade, West Perth, 6005. 
H. Wise & Co Ltd, 135 St. George's Tce, Perth. 
H.L. Day & Son, c/- Day Bros, Albany. 
H.V. McKay Massey Harris Pty Ltd, 344 Murray St, Perth. 
Hamer & Co, 10 Irwin St, Perth. 
Hamer & Co, 10-12 Irwin St, Perth. 
Hardie Trading Pty Ltd, 37 Belmont Ave, Belmont, 6104. 
Harris Scarfe and Sandovers Ltd, c/- Sandovers McLeans Ltd, P.O. Box 173, Cloverdale, 6105. 
Haynes & Clements, 45 Marquis St, West Perth, 6005. 
Hearn Bros and Stead, 346 Albany Hwy, Victoria Park, 6100. 
Henry Berry & Co (A/Asia) Ltd,625 Wellington St, Perth. 
Henry Wills & Co Ltd, Stirling Tce, Albany. 
Henry Wills & Co Ltd, Stirling Tce, Albany. 
Hoskins & Co Ltd, 494 Murray St, Perth. 
Hugo Fischer (1940) Pty Ltd, 449 Orrong Rd, Kewdale, 6105. 
Humes Pipe Co (Aust) Ltd, 89 Salvado Road, Wembley, 6014. 
I Herman and Co Ltd, Geraldton. 
Imperial Printing Co Ltd, 280 Wellington St, Perth. 
J & E Pell, 101-105 Murray St, Perth. 
J & O Lyons & Co, 122 Charles St, West Perth, 6005. 
J & W Bateman Ltd, 47 Henry St, Fremantle, 6160. 
J Gadsden Pty Ltd, Ladner St, O'Connor, 6163. 
J. Gibney & Son Ltd, 375 Hay St, Perth. 
J.F. Brown, 339 Stirling St, Highgate Hill. 
J.S. Corden & Co Pty Ltd, 429 Murray St, Perth. 
James Hardie & Co Pty Ltd, Rutland Ave, Welshpool, 6105. 
Jason Industries Ltd, Pilbara St, Welshpool, 6105. 
John Lysaghts (Aust) Ltd, 38 Norma Road, Myaree, 6154. 
John Wills & Co Ltd, 419 Wellington St, Perth. 
Joyce & Watkins, 10 High St, Fremantle, 6160. 
Joyce Bros (WA) Ltd, Forsyth St, O'Connor, 6163. 
Kodak (A/Asia) Pty Ltd, 10 Chiver St, Kewdale, 6105. 
Lamson Paragon Limited, 112 George St, Queens Park, 6107. 
Lever Bros Pty Ltd, 67 King St, Perth. 
Levinson & Sons, 713 Hay St, Perth. 
Lewis Berger & Sons (WA) Ltd, 443 Scarborough Beach Rd, Osborne Park, 6017. 
Lincoln Mills (Aust) Ltd, 150 William St, Perth. 
Lockes Limited, 793 Hay St, Perth. 
Lockes Ltd, Marine Tce, Geraldton. 
Lupp's Radio Centre, Geraldton. 
M.J. Bateman Ltd, 359 Scarborough Beach Road, Osborne Park, 6017. 
MacRobertson (WA) Ltd, 523 Murray St, Perth. 
Makower, McBeath & Co Pty Ltd, 77 William St, Perth. 
Mallabone's, 619 Hay St, Perth. 
Malloch Bros Ltd, 50=54 William St, Perth. 
Manley's Motor and Engineering Works, Albany. 
McGlew & Co, 25 Howard St, Perth. 
McLean Bros & Rigg Ltd, Ewing St, Bentley, 6102. 
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McMillans Ltd, 786 Hay St, Perth. 
Metropolitan Brick Co Ltd, 54 Havelock St, West Perth, 6005. 
Metters Ltd, Salvado Road, Wembley, 6014. 
Mills & Wares Ltd, South Tce, Fremantle, 6160 
Modelling Works, Claisebrook Road, East Perth. 
Mumzone Products Ltd, Railway Parade, East Cannington, 6107. 
Musgroves Ltd, 874 Hay St, Perth. 
National Cash Register Co Pty Ltd, 231 Adelaide Tce, Perth. 
National Clothing Co Ltd, 43 King St, Perth. 
National Fisheries Ltd, Havelock St, West Perth. 
Nelson D'Raine, 189 Murray St, Perth. 
Nestles and Anglo Swiss Condensed Milk Co, (A/Asia) Ltd, 236 Railway Parade, West Leederville, 6007. 
Nicholson's Ltd, 96 Barrack St, Perth. 
Norman Bros, Stirling Tce, Albany. 
Ocean Canning Co, Belmont Park, 6104. 
P. Falk & Co Ltd, 317 Murray St, Perth. 
Paterson & Co Limited, 11 Cliff St, Fremantle, 6160. 
Paterson, Laine & Bruce Ltd, 158a Murray St, Perth. 
Paterson's Printing Press Ltd, 56 Murray St, Perth; 
Pearse Bros Ltd, 139 Fitzgerald St, North Perth, 6006. 
Peerless Bread Manufacturers, 145 Fitzgerald St, West Perth, 6005. 
Penfolds Wines Ltd, 109 James St, Perth. 
Perth City Electricity and Gas Department, 132 Murray St, Perth. 
Perth Jarrah Mills Ltd, 255 Adelaide Tce, Perth. 
Peters American Delicacy Co (WA) Ltd, 110-120 Roe St, Perth. 
Phillips Electrical Industries of Aust Pty Ltd, Abernethy Road, Belmont. 6104. 
Plaimar Limited, 169 Havelock St, West Perth. 
Plaistowe & Co Ltd, 155 Havelock St, West Perth. 
Poveys Pty Ltd, 415 Scarborough Beach Road, Osborne Park, 6017. 
Purina Grain Foods (WA) Ltd, Harvest Road, North Fremantle. 
R. Bell & Co, 168 Stirling Tce, Albany. 
R. Collie & Co Ltd, 106 Norma Road, Myaree, 6154. 
R. Webb, Geraldton. 
R.E. Davidson & Co Ltd, Council Ave, Perth. 
R.J. Sharpe, 860 Hay St, Perth. 
R.M. Ellson, Geraldton. 
Robert Harper & Co Ltd, Phillimore St, Fremantle, 6160. 
Roland Smith & Co Ltd, 356 Murray St, Perth. 
Roller Flour Mills, Havelock St, West Perth. 
Ryland Bros (Aust) Ltd, 37 St. George's Tce, Perth. 
S.J. Taylor, 56 William St, Perth. 
Sands & MacDougall Pty Ltd, 669 Hay St, Perth. 
Scanlon & Simper Ltd, Municipal Markets, Fremantle, 6160. 
Sheridans Engraving and Stamp Co, Florence St, West Perth, 6005. 
Slipper Factory Co, 344-346 Hay St, Perth. 
Soap Distributors Ltd, Thompson Road, North Fremantle, 6159. 
Southern Cross Windmill and Engine Co Ltd, 292 Railway Tce, Maylands, 6051. 
Spicers & Detmold Ltd, 78 Channon St, Queens Park, 6107. 
Stewart Dawsons, 25 Plaza Arcade, Perth. 
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Stewarts & Lloyds (Aust) Pty Ltd, 140 Stirling Hwy, Nth Fremantle, 6159. 
Stoneware Pipe & Pottery Co Ltd, 41 Barrack St, Perth. 
Stott and Hoare Typewriters Ltd, 256 Murray St, Perth. 
Sunshine Crooks & Brooker Co, 65 Marine Tce, Geraldton. 
Swan Brewery Co Ltd, 25 Baile Road, Canning Vale, 6155. 
Swansea Cycle and Motor Co, 9 William St, Fremantle, 6160. 
The Australian Seal Co Pty Ltd, 43 King St, Perth. 
The Bairds Co Ltd, 491 Wellington St, Perth. 
The Globe Brewery Ltd, Geraldton, 6530. 
The People's Printing and Publishing Co of WA Ltd, 38 Stirling St, Perth. 
The Redcastle Brewery, Gt. Eastern Hwy, Victoria Park, 6100. 
Thomsons Ltd, 789 Hay St, Perth. 
Tilley's Ltd, 728 Hay St, Perth. 
Timewell's Stores, Albany. 
Tivoli Garage, 473 Murray St, Perth. 
Tomlinson & Co Ltd, Planet St, Carlisle, 6101. 
Tropical Traders, (E.T.T. Ltd) c/- Stanford Securities, 168 Adelaide Tce, Perth. 
Union Stores (WA) Ltd, 41 High St, Fremantle, 6160. 
Veechia, Geraldton. 
Vetters and Co Ltd, 50 Murray St, Perth. 
Victoria District Flour Milling Co Ltd, Geraldton. 
W Zimpel Ltd, 797 Hay St, Perth. 
W. Drabble Limited, 21 King Edward Road, Osborne Park, 6017. 
W.A. Glass Manufacturers Ltd, G.P.O. Box 259, Cannington, 6107. 
W.A. Knitters Ltd, 59 Brewer St, East Perth. 
W.A. Match Co Limited, Havelock St, West Perth, 6005. 
W.A. Paper Bag Co Ltd, 177 Wellington St, Perth. 
W.A. Rope & Twine Co Pty Limited, Stirling Hwy, Mosman Park. 
W.D. & H.O. Wills Aust Ltd, 466 Scarborough Beach Road, Osborne Park, 6017. 
W.J. Lucas Ltd, 20 Mount St, Perth. 
W.L. Potter, 97 William St, Perth. 
W.P. Edwards, Geraldton. 
WA Brushware Co Ltd, Duke St, East Fremantle, 6158. 
Waller & Son, 122 Augustus St, Geraldton. 
Walshs Ltd, 726 Hay St, Perth. 
Watsons Supply Stores, 31 High St, Fremantle 6160. 
Waygood Otis Aust Pty Ltd, c/- Otis Elevators, 9 Coolgardie Tce, East Perth, 6000. 
Wellman Engineering Works, Albany. 
West Australian Worsted and Woollen Mills Ltd, Albany. 
Westate Tube & Engineering Co Ltd, 4 Bermundsey St, Leederville, 6007. 
Western Electric Co, 2 William St, Perth. 
Western Tyre Depot (1937) Ltd, 4 Milligan St, Perth. 
Westralian Box Co Ltd, 42 Swan St, North Fremantle, 6159. 
White Rock Quarries Ltd, C.M.L. Building, Perth. 
Wigmores Limited, 128 Gt. Eastern Hwy, Sth Guildford, 6056. 
Wilson & John Limited, 74 Barrack St, Perth. 
Wilson Gray & Co Ltd, 215 Newcastle St, Perth. 
Wiltshire Bros, Fitzgerald St, Geraldton. 
Winterbottom Motor Co Ltd, 3 Mill St, Perth. 
Woolworths (WA) Ltd, 706 Hay St, Perth. 
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2023 WAIRC 00971 
REVIEW OF CLERKS' (HOTELS, MOTELS AND CLUBS) AWARD 1979 SCOPE CLAUSE PURSUANT TO S 37D OF 

THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE TUESDAY, 19 DECEMBER 2023 
FILE NO/S CICS 10 OF 2022 
CITATION NO. 2023 WAIRC 00971 
 

Result Award varied 
Representation 
Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations 
 
Mr R Knox on behalf of the Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
 

Order 
HAVING heard from Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations and Mr R Knox on behalf of the 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees, the Commission in Court Session, 
pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the Clerks’ (Hotels, Motels and Clubs) Award 1979 be varied in accordance with the attached Schedule and that 
the variations in the attached Schedule shall have effect from the date of this order.  

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
SCHEDULE 

1. Delete Clause 3 in its entirety and insert in lieu thereof: 
3. – SCOPE 

(1) This award applies to all private sector employees who are wholly or principally engaged in clerical work in the 
hospitality industry, and their employers. 

(2) This award also applies to employers that supply labour on an on-hire basis to host employers in respect of on-hire 
employees engaged in clerical work in the hospitality industry, and those on-hire employees, while engaged in the 
performance of work covered by this award. 

(3) This award does not apply to: 
(a) clerical employees working in the industrial catering industry. 
(b) employees or employers covered by the national industrial relations system; 
(c) local government authorities; and 
(d) employees who are covered by another award of the Western Australian Industrial Relations Commission, 

including the: 
(i) Clerks’ (Accountants’ Employees) Award 1984; 
(ii) Clerks’ (Bailiffs’ Employees) Award 1978; 
(iii) Clerks (Commercial, Social and Professional Services) Award 1972 No. 14 of 1972; 
(iv) Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award; 
(v) Clerks’ (Grain Handling) Award, 1977; 
(vi) Clerks’ (Racing Industry - Betting) Award 1978; 
(vii) Clerks’ (Timber) Award; 
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(viii) Clerks’ (Unions and Labor Movement) Award 2004; and 
(ix) Clerks’ (Wholesale & Retail Establishments) Award No. 38 of 1947. 

2. Delete Clause 4 in its entirety and insert in lieu thereof: 
4. – AREA 

(1) This award shall have effect throughout the State of Western Australia. 
(2) This award also has effect with respect to employers who are connected to the State of Western Australia and their 

employees while performing work covered by this Award. 
Note: For a non-exhaustive list of indicators of when an employer may be connected to the State of Western Australia, see 

section 3(2) of the Industrial Relations Act 1979. Indicators include, but are not limited to, whether the employer is:  
• Domiciled or resident in, or has an office or a place of business in, the State; or  
• registered, incorporated, or established under a law of the State; or 
• the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the State or by a 

public authority. 
3. Delete Clause 6 in its entirety and insert in lieu thereof: 

6. – DEFINITIONS 
"Accrued Day Off" shall mean the day, or part of a day, which accrues only to those employees who work their ordinary hours of 
work pursuant to the provisions of subclause (1)(d)(i) of Clause 11. - Hours of this award. 
"Adult" means an employee twenty-one years of age and over, or an employee who is in receipt of the prescribed adult rate of pay. 
"Clerical work” (without limiting the generality of the term) includes recording, typing, calculating, invoicing, billing, charging, 
checking, receiving and answering calls, cash handling, operating a telephone switchboard, attending a reception desk and 
administrative duties of a clerical nature. 
"Club" for the purposes of this award means employers undertakings described as clubs that provide a service to members in the 
form of accommodation, or dining and/or liquor facilities. 
“Hospitality industry” means: 

(a) hotels;  
(b) motor inns and motels;  
(c) boarding establishments;  
(d) condominiums or similar establishments;  
(e) health or recreational farms;  
(f) private hotels, guest houses or serviced apartments;  
(g) caravan parks;  
(h) clubs;  
(i) holiday flats or units, ranches or farms;  
(j) hostels or any other type of residential or tourist accommodation;  
(k) wine saloons, wine bars or taverns;  
(l) liquor booths;  
(m) resorts;  
(n) restaurants operating in, or in connection with, premises owned or operated by employers otherwise covered by 

this award;  
(o) casinos; and 
(p) function areas or convention or similar facilities operating in, or in connection with, premises mentioned in (a) 

to (o) above. 
"Non-Working Day" shall mean any day upon which an employee, pursuant to the terms of the contract of employment, is not 
available to the employer for the purposes of rostering the ordinary hours of work. 
"Ordinary Hours Work Period" shall mean the total number of ordinary hours worked, or deemed to have been worked, on any day. 
"Rostered Day Off" shall mean any day (other than a "Non-Working Day" as defined) upon which an employee is not rostered to 
work any ordinary hours of work provided that an employee's rostered day off shall be a period of twenty-four hours commencing 
from the completion of an ordinary hours work period. 
4. Delete subclause (2)(c) of Clause 7 and insert in lieu thereof: 

(c) Senior Clerical Worker 
(classified as such or in default of 
agreement, by a Board of 
Reference) 

768.60 1098.50 1867.10 

5. Delete subclause (3) of Clause 11A and insert in lieu thereof: 
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(3)  Notwithstanding the provisions of this clause the basis and terms of employment of casual clerical workers may 
be varied in any particular case by agreement in writing between the employer and the union. 

6. Delete subclause (8) of Clause 13 and insert in lieu thereof: 
(8)  Any employee in receipt of a rate of wage twenty per centum per fortnight or more in excess of the rate herein 

prescribed for a Senior Clerical Worker shall be paid at the ordinary rate of pay prescribed by this award for the 
classification applicable to that employee in lieu of the overtime rates prescribed by this clause. 

7. Delete subclause (2)(c) of Clause 18 and insert in lieu thereof: 
(2)(c) A worker in receipt of a wage prescribed by this award for the classification of "Senior Clerical Worker" with 

the addition of twenty per centum may be employed on the basis that the annual leave loading prescribed in 
paragraph (a) hereof may be calculated on a rate other than his ordinary rate provided that such rate is not less 
than the Senior Clerical Worker's rate. This paragraph only applies to a worker who has signed a statement in 
his own handwriting to this effect at the time of his engagement or to a worker employed on this basis prior to 
30th April 1981. 

 
 

2023 WAIRC 00972 
REVIEW OF CLERKS (COMMERCIAL, SOCIAL AND PROFESSIONAL SERVICES) AWARD NO. 14 OF 1972 

SCOPE CLAUSE PURSUANT TO S 37D OF THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE TUESDAY, 19 DECEMBER 2023 
FILE NO/S CICS 21 OF 2022 
CITATION NO. 2023 WAIRC 00972 
 

Result Award varied 
Representation 
Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations 
 
Mr R Knox on behalf of the Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
 

Order 
HAVING heard from Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations and Mr R Knox on behalf of the 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees, the Commission in Court Session, 
pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 be varied in accordance with the 
attached Schedule and that the variations in the attached Schedule shall have effect from the date of this order.  

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
SCHEDULE 

1. Delete Clause 3 in its entirety and insert in lieu thereof: 
3. – AREA 

(1) This Award has effect throughout Western Australia. 
(2) This Award also has effect with respect to employers who are connected to the State of Western Australia and their 

employees while performing work covered by this Award. 
Note:  For a non-exhaustive list of indicators of when an employer may be connected to the State of Western Australia, see 

section 3(2) of the Industrial Relations Act 1979. Indicators include, but are not limited to, whether the employer is:  
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• Domiciled or resident in, or has an office or a place of business in, the State; or  
• registered, incorporated, or established under a law of the State; or 
• the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the State or by a 

public authority. 
2. Delete Clause 4 in its entirety and insert in lieu thereof: 

4. – SCOPE 
(1) This award applies to all private sector employees who are wholly or principally engaged in clerical work as set out in 

Clause 11. – Classification and Wage Rates of this award, and their employers. 
(2) This award also applies to employers that supply labour on an on-hire basis to host employers in respect of on-hire 

employees employed in the classifications provided in Clause 11. – Classifications and Wage Rates of this award, and 
those on-hire employees, while engaged in the performance of work covered by this award. 

(3) This award does not apply to: 
(a) employers and employees who are subject to the national industrial relations system; 
(b) local government authorities; and 
(c) employees who are covered by another award of the Western Australian Industrial Relations Commission, 

including the: 
(i) Clerks’ (Accountants’ Employees) Award 1984; 
(ii) Clerks’ (Bailiffs' Employees) Award 1978; 
(iii) Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award; 
(iv) Clerks’ (Grain Handling) Award, 1977; 
(v) Clerks’ (Hotels, Motels and Clubs) Award 1979; 
(vi) Clerks’ (Racing Industry - Betting) Award 1978; 
(vii) Clerks’ (Timber) Award; 
(viii) Clerks’ (Unions and Labor Movement) Award 2004; 
(ix) Clerks’ (Wholesale & Retail Establishments) Award No. 38 of 1947; and 
(x) Dental Technicians’ and Attendant/Receptionists’ Award, 1982. 

3. Delete Schedule A in its entirety and insert in lieu thereof: 
SCHEDULE A. – RESPONDENTS 

A.C. Goode & Co, 37 St George’s Terrace, Perth. 
Acme Albany Laundry, 17 Albany Highway, Albany. 
Ad Astra Pty Ltd, 106 Cambridge Street, Leederville. 
Adept Secretarial Services, 166 Murray Street, Perth. 
Air-Culture Pty Ltd, Aerodrome, Jandakot. 
Art Photo Engravers, 11 James Street, East Perth. 
Baden – Powell Frank Enterprises Pty Ltd, 78 Stirling Street, Perth. 
Balcatta Hirings Pty Ltd, 197 Lake Street, Perth. 
Baran’s Chiropractic Clinic, 246 Middleton Road, Albany. 
Bechtel Pacific Corporation Ltd, 41 St George’s Tce, Perth. 
Bechtel Pacific Corporation Ltd, 41 St George’s Tce, Perth. 
Bechtel Pacific Corporation Ltd, 41 St George’s Tce, Perth. 
Blights Investigations, 30 Esplanade, Perth. 
Boans Ltd, Murray Street, Perth. 
Bond Corporation, 68 St George’s Terrace, Perth. 
Bowra & O’Dea, 68 Stirling Street, Perth. 
Bright Spot Caterers Pty Ltd, 78 Brisbane Street, Perth. 
Brown A. Mitchell (W.A.) Pty Ltd, 10 Kings Park Road, West Perth. 
Canterbury Court Self Car Park, James Street, Perth. 
Caratti Aust Pty Ltd, 515 Gt Eastern Highway, Redcliffe. 
Catholic Church Office, Victoria Square, Perth. 
Chemical Consultants Pty Ltd, 18 Wittenoom Street, East Perth. 
Civil Flying Services (W.A.) Pty Ltd Jandakot Airport, Jandakot. 
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Collier Constructions Pty Ltd, 196 Campbell Street, Belmont. 
Columbia Pictures Pty Ltd, 284 Stirling Street, Perth. 
Continental Salon, 197 York Street, Albany. 
Crosby Sensitizing Pty Ltd, 610 Murray Street, Perth. 
D.C. Allen Homes Pty Ltd, 182 Rutland Street, Carlisle. 
D.C. Perrott & Son Pty Ltd, 263 Hay Street, Subiaco. 
David Gray & Co Ltd, Rawlinson Street, O’Connor. 
Deluxe Coachlines Pty Ltd, 741 Hay Street, Perth. 
Dickson Primer Industries Pty Ltd, 281 Newcastle Street, Perth. 
Doggett Aviation & Engineering Co Pty Ltd, Jandakot. 
Dr A.J. Beaumont, 228 Lester Avenue, Geraldton. 
Dr A.T.H. Jolly, 275 Gt Eastern Highway, Midland. 
Drake Personel, 189 St George’s Terrace, Perth. 
Dravo Pty Ltd, 30 Ord Street, West Perth. 
Dravo Pty Ltd, 30 Ord Street, West Perth. 
Dunn and Bradstreet, 321 Murray Street, Perth. 
E.I.L. Service Pty Ltd, Bunbury. 
Edwards Secretarial College Pty Ltd, 456 Hay Street, Perth. 
Elliott and Elliott Pty Ltd, 12 Piccadilly Arcade, Perth. 
Ellis & Associates Pty Ltd, 17 Walker Avenue, West Perth. 
Ernest Scott Investigations Pty Ltd, 88 Beaufort Street, Perth. 
Fremantle Drafting and Plan Printing Service, 152 High Street, Fremantle. 
Geraldton Dry Cleaners, 247 Marine Terrace, Geraldton. 
Grand United Order of Free Gardeners Friendly Society, Porter Street, Kalgoorlie. 
H.C. Prior & Son, 69 Grey Street, Albany. 
H.L. & H.R. Holland, 21 Ord Street, West Perth. 
H.P.C. Pty Ltd, 47 Gt Eastern Highway, Victoria Park. 
Harding & Halden Pty Ltd, 613 Wellington Street, Perth. 
Hills Industries Ltd, 508 Guildford Road, Bayswater. 
Hobbs, Winning & Leighton, 262 York Street, Albany. 
Hodgkinson’s Secretarial Service, 312 William Street, Perth. 
Hot Mix Ltd, Bickley Road, Cannington. 
Hotel Service Bureau, 189 St George’s Terrace, Perth. 
Inman & Farrell, 43 Shenton Street, Perth. 
J. Gardiner & Associates, 392 The Strand, Dianella. 
J.M. Miragliotta, 41 Quarry Street, Geraldton. 
J.O. Clough & Son Pty Ltd, 24 Mount Street, Perth. 
Jackson, Wain & Hunt Pty Ltd, 288 Hay Street, Perth. 
John & McAuliffe (1957) Pty Ltd, 42 Claisebrook Road, East Perth. 
John P. Young & Associates (WA) Pty Ltd, 1195 Hay Street, West Perth. 
Justin Seward & Co, 115 St George’s Terrace, Perth. 
L.J. Hooker Ltd, 41 St George’s Terrace, Perth. 
L.W. Buckeridge & Associates, 30 Ord Street, West Perth. 
Laubman & Pank (WA) Pty Ltd, 77 Barrack Street, Perth. 
Laurens George (SA) Pty Ltd, 65 Francis Street, Perth. 
Leslie Burridge & Son, 179 St George’s Terrace, Perth. 
M. Malone, 501 Murray Street, Perth. 
M.V. Gerrard Pty Ltd, 428 Scarborough Beach Road, Osborne Park. 
Manchester Unity Independant Order of Oddfellows Friendly Society in W.A., 483 Hay Street, Perth. 
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Manpower Pty Ltd, 240 St George’s Terrace, Perth. 
Mayne Nickless Ltd, 588 Hay Street, Subiaco. 
McNamara Barry T., 26 Colin Street, West Perth. 
Methodist Church Office, 97 William Street, Perth. 
Metro-Goldwyn-Mayer Pty Ltd, 447 Murray Street, Perth. 
Metropolitan Dental Co, 790 Hay Street, Perth. 
Mining & Agricultural Laboratories, 17 Forrest Avenue, East Perth. 
Mining & Agricultural Laboratories, 17 Forrest Avenue, East Perth. 
Modern Sign Co Pty Ltd, 135 Herdsman Parade, Wembley. 
Monarch Laundry Pty Ltd, 631 Newcastle Street, Leederville. 
Mr N.J. Way, 34 Ventnor Avenue, West Perth. 
Murray’s Office Services Pty Ltd, 10 William Street, Perth. 
O’Connor Crane Service, 20 Twickenham Street, Victoria Park. 
P.R. Allen Pty Ltd, 908 Beaufort Street, Inglewood. 
Parlocars WA Pty Ltd, 30 Pier Street, Perth. 
Perth Armoured Transport Pty Ltd, 113 Rokeby Road, Subiaco. 
Perth Building Society, 25 Barrack Street, Perth. 
Perth Business Brokers, 196 Adelaide Terrace, Perth. 
Pink Pages Publicity, 207 Murray Street, Perth. 
Rank Xerox (Aust) Pty Ltd, 63 Adelaide Terrace, Perth. 
Red Cross Society (W.A. Division), 357 Murray Street, Perth. 
Returned Service League, Anzac House, 30A St George’s Terrace, Perth. 
Robertson Bros, C.M.L. Building, 55 St George’s Terrace, Perth. 
Rond P.A.J. & L.J., 75 Station Street, Gosnells. 
Sam Rifici Ladies Hair Stylist, 138 Murray Street, Perth. 
Saw Cambridge & Brannelly, 68 St George’s Terrace, Perth. 
Silk Screen Arts, 49 Gladstone Street, East Perth. 
St John Ambulance Association, 298 Wellington Street, Perth. 
Statliner Pty Ltd, 14 Wynyard Street, Belmont. 
Steere & Clarke, 26 Stirling Street, Bunbury. 
Swan View Agricultural Society, Talbot Road, Swan View. 
Technical Consultant Pty Ltd, 1174 Hay Street, West Perth. 
Telephone Cleaning Service (WA), 40 Parliament Place, West Perth. 
Thiess Bros Pty Ltd, 113 Belmont Avenue, Belmont. 
Trade Protection Association of W.A. Ltd, 321 Murray Street, Perth. 
Underwood Business College, 713 Hay Street, Perth. 
United Commercial Services Pty Ltd, 54 Marine Terrace, Geraldton. 
Warman Equipment (International) Ltd, 88 Fisher Street, Belmont. 
Webb & Webb, 616 Hay Street, Perth. 
Westphal Bros. & Co Pty Ltd, 83-87 Abernethy Road, Belmont. 
Whippett Products, 44 John Street, Bentley. 
White Eric Associates (WA) Pty Ltd, B.P. House, 1 Mount Street. Perth. 
Wood & Son, 268 Charles Street, North Perth. 
Wormald Bros (Aust) Pty Ltd, Cnr Milford & Swansea Streets, Victoria Park. 
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2023 WAIRC 00973 
REVIEW OF CLERKS' (WHOLESALE & RETAIL ESTABLISHMENTS) AWARD NO. 38 OF 1947 SCOPE CLAUSE 

PURSUANT TO S 37D OF THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE TUESDAY, 19 DECEMBER 2023 
FILE NO/S CICS 22 OF 2022 
CITATION NO. 2023 WAIRC 00973 
 

Result Award varied 
Representation 
Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations 
 
Mr R Knox on behalf of the Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
 

Order 
HAVING heard from Mr B Entrekin on behalf of the Hon. Minister for Industrial Relations and Mr R Knox on behalf of the 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees, the Commission in Court Session, 
pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the Clerks’ (Wholesale & Retail Establishments) Award No. 38 of 1947 be varied in accordance with the attached 
Schedule and that the variations in the attached Schedule shall have effect from the date of this order.  

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
SCHEDULE 

1. Delete Clause 3 in its entirety and insert in lieu thereof: 
3. – AREA 

(1) This award shall have effect throughout the State of Western Australia. 
(2) This award also has effect with respect to employers who are connected to the State of Western Australia and their 

employees while performing work covered by this Award. 
Note:  For a non-exhaustive list of indicators of when an employer may be connected to the State of Western Australia, see 

section 3(2) of the Industrial Relations Act 1979. Indicators include, but are not limited to, whether the employer is: 
• Domiciled or resident in, or has an office or a place of business in, the State; or  
• registered, incorporated, or established under a law of the State; or 
• the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the State or by a 

public authority. 
2. Delete Clause 4 in its entirety and insert in lieu thereof: 

4. – SCOPE 
(1) This award applies to all private sector employees employed in wholesale and retail establishments who are wholly or 

principally engaged in clerical work as set out in clause 11. – Classifications and Wage Rates of this Award, and their 
employers. 

(2) This Award also applies to employers that supply labour on an on-hire basis to host employers in respect of on-hire 
employees employed in the classifications provided in Clause 11 – Classifications and Wage Rates of this Award, and 
those on-hire employees, while engaged in the performance of work covered by this award. 

(3) This award does not apply to: 
(a) employers and employees who are subject to the national industrial relations system; 
(b) local government authorities; and 
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(c) employees who are covered by another award of the Western Australian Industrial Relations Commission, 
including the:  
(i) Clerks’ (Accountants’ Employees) Award 1984; 
(ii) Clerks’ (Bailiffs’ Employees) Award 1978; 
(iii) Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972; 
(iv) Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award; 
(v) Clerks’ (Grain Handling) Award, 1977; 
(vi) Clerks’ (Hotels, Motels and Clubs) Award 1979; 
(vii) Clerks’ (Racing Industry - Betting) Award 1978; 
(viii) Clerks’ (Timber) Award; 
(ix) Clerks’ (Unions and Labor Movement) Award 2004; and 
(x) Dental Technicians’ and Attendant/Receptionists’ Award, 1982. 

3. Delete Schedule of Respondents in its entirety and insert in lieu thereof: 
Schedule of Respondents 

NAMED UNION PARTY 
The Western Australian Municipal, Administrative, Clerical and Services Union of Employees is a named party to this Award. 

NAMED EMPLOYER PARTIES 
"Sunny-West" Dairies, 86 Radium St, Bentley, 6102. 
A.B. Barker & Co, 130 William St, Perth. 
A.G. Rains & Co, 48 King St, Perth. 
A.J. Baker & Sons, 209 Stirling Hwy, Claremont, 6010. 
A.P. Rock, Geraldton. 
A.V. Davenport, Geraldton. 
Aeronautical Supply Co Pty Ltd, 144A William St, Perth. 
Ah Sam and Co, 112 Barrack St, Perth. 
Aladdin Industries Pty Ltd, 863 Wellington St, Perth. 
Albany (WA) Gas Co, Albany. 
Albany Advertiser Ltd, 165 York St, Albany. 
Albany Aerated Water Factory, Albany. 
Alberts Book Shop, 16 Forrest Place, Perth. 
Anchorage Butchers Ltd, Cockburn Road, Coogee, 6166. 
Andrews Bros Pty Ltd, 770 Hay St, Perth. 
Arthur Cocks & Co Ltd, 177 Wellington St, Perth. 
Arthur Johnson & Co, Albany. 
Atkins (WA) Limited, Belmont Ave, Belmont, 6104. 
Atlas Macaroni Co Ltd, 5 Wellman St, Perth. 
Australian Glass Manufacturers Co, G.P.O. Box 259, Cannington, 6107. 
Australian Sandalwood Co Ltd, 229 Stirling Hwy, Claremont, 6010. 
B. Rosenstam Pty Ltd, 61-65 King St, Perth. 
B. Seppelt and Sons Ltd, 5 Pakenham St, Fremantle, 6160. 
B.C.D. Piesse Ltd, 200 Wellington St, Perth. 
Balcatta Lime and Stone Co 197 Lake St, Perth. 
Barnett Bros (1934), 203 Hay St, Perth. 
Basnett Garland Ltd, 47 King St, Perth. 
Beals Ltd, York St, Albany. 
Bearing Service Co of Aust (WA) Ltd, 6 Gordon St, Perth. 
Berryman & Langley, Metro Markets, West Perth. 
Birkbeck's Ascot Dairy, 10 Servetus St, Swanbourne, 6010. 
Boans Ltd, Wellington St, Perth. 
Bogle Bros, Geraldton. 
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Boltons Limited, Stone St, West Perth, 6005. 
Bonds Industries Ltd, 98 Havelock St, West Perth, 6005. 
Brady & Cobley, Marine Tce, Geraldton. 
Bristile Ltd, Lord St, Perth. 
Brown & Burns Ltd, 386 Hay St, Subiaco, 6008. 
Brown & Dureau Pty Ltd, 170 Wellington St, Perth. 
Browne's Limited, 299 Charles St, North Perth, 6006. 
Bruce Small Pty Ltd, 647 Murray St, Perth. 
Bruce Small Pty Ltd, Geraldton. 
Bunge (Aust) Pty Ltd, 98 St. George's Tce, Perth. 
Burns Philp & Co Ltd, 65 Durlacher St, Geraldton. 
Burridge & Warren Ltd, 229 Stirling Hwy, Claremont, 6010. 
Burroughs Ltd, 639 Murray St, Perth. 
Bushells Pty Ltd, President St, Kewdale, 6105. 
C.E. Bolt & Co Ltd, Lower Stirling Tce, Albany, 6330. 
C.E. Bolt & Co Ltd, Lower Stirling Tce, Albany. 
Caris Bros Ltd, 688 Hay St, Perth. 
Carroll's Ltd, 566 Hay St, Perth. 
Cecil Bros, 69 Barrack St, Perth. 
Ceilings Co W.A. H.B. Brady Co Ltd, Railway Pde, Bayswater, 6053, Perth. 
Chamberlains Industries Ltd, Gt. Eastern Hwy, Guildford, 6055. 
Chapman & Jose, 86 Francis St, Geraldton. 
Charles Carter Ltd, 152 Stirling Hwy, Claremont, 6010. 
Chas Moore & Co, Hay St, Perth. 
Clarksons (WA) Ltd, 877 Wellington St, Perth. 
Cobley & Co, Albany. 
Connor, Doherty & Durack Ltd, 20 Howard St, Perth. 
Consolidated Pneumatic Tool Co Ltd, 331 Murray St, Perth. 
Corot & Co Ltd, 874 Hay St, Perth. 
Coventry Motor Replacements Ltd, 878 Hay St, Perth. 
Cowdens Manufacturing Co, Albany. 
Cox Bros (Aust) Ltd, 96 William St, Perth. 
Cresco Fertilisers (WA) Ltd, 133 St. George's Tce, Perth. 
Crothers Bros, Geraldton. 
Cuming Smith & Mt Lyell Farmers'. 
Cuming Smith & Mt. Lyell Farmers' Fertilizers Ltd, 133 St. George's Tce, Perth. 
Cyclone Co of Australia Pty Ltd, Brown St, East Perth. 
D & J Fowler Limited, 378 South St, O'Connor, 6163. 
Davidson & Son Ltd, 359 Murray St, Perth. 
Dictaphones Sales and Service, Trinity Arcade, Perth. 
Distillers Agency Ltd, 32 Mounts Bay Road, Perth. 
Dowie's Drapery, Geraldton. 
Drew, Robinson & Co, 134 Stirling Tce, Albany. 
Dunlop Rubber (Aust) Ltd, 440 Hay St, Subiaco, 6008. 
E. Barnett & Co Ltd, Albany. 
E. Barnett & Co Ltd, Albany. 
E.S. Lazarus & Co Ltd, 442 Murray St, Perth. 
Economic Stores Ltd, Hay St, Perth. 
Eilbeck and Sons Ltd, 27 Jackson St, Bayswater, 6053. 
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Electrolux Ltd, 162 Stirling Hwy, Claremont, 6010. 
Emmanuel Bros Ltd, 85 St. George's Tce, Perth. 
Ezywalkins Ltd, 618 Hay St, Perth. 
F. Instone & Co, 19 Essex St, Fremantle, 6160. 
F.A. Henriques Ltd, 32 King St, Perth. 
F.B. Dungey, 19 Baker Ave, East Perth. 
F.H. Faulding & Co Ltd, 493 Abernethy Road, Kewdale, 6105. 
F.J. Wimble & Co Ltd, 339 Newcastle St, Perth. 
F.V. Berti & Co, 18 Howard St, Perth. 
F.W. Wright & Co, 609 Wellington St, Perth. 
Federal Cardboard Box Manufacturing Co, F.C.B. Industries, 75 Carrington St, Claremont, 6010. 
Federal Tinware Manufacturing Co Ltd, 36 Roe St, Perth. 
Felton Grimwade & Bickford Ltd, 297 Murray St, Perth. 
Fertilisers Ltd, Geraldton. 
Fitzpatrick & Co, 171 Eleanor St, Geraldton. 
Foggitt Jones Pty Ltd, Clayton St, Bellevue, 6056. 
Ford Motor Co (Aust) Ltd, 130 Stirling Hwy, Nth Fremantle, 6159. 
Foy & Gibsons (WA) Ltd, Hay St, Perth. 
Franceska Bookshop and Library, 506 Hay St, Perth. 
Frank Green & Son, Geraldton. 
Franklin Hosiery Mills, 261-263 Hay St, Subiaco, 6008. 
Fremantle Cold Storage Co Ltd, 34 Queen Victoria St, Fremantle, 6160. 
Fremantle Gas & Coke Co, Cantonment St, Fremantle, 6160. 
G. Wood Son & Co Ltd, 352 Murray St, Perth. 
G.R. Wills & Co Ltd, 573 Wellington St, Perth. 
GEC-AEI (Australia) Pty Ltd, 589 Hay St, Subiaco. 
General Motors-Holden Ltd, Buckland Ave, Mosman Park, 6012. 
Georgette Fur Co, 672 Hay St, Perth. 
Geraldton Canneries Ltd, Geraldton. 
Geraldton Cash Stores, 26 Anzac Road, Geraldton. 
Geraldton Ice Works, Geraldton. 
Geraldton Newspaper Ltd, Morter St, Geraldton. 
Golden West Aerated Water Co, 19 Miles Road, Kewdale, 6105. 
Gollin & Co Pty Ltd, 1004 Hay St, West Perth. 
Goode, Durrant & Murray Ltd, 39 William St, Perth. 
Goodyear Tyre & Rubber Co (Aust) Ltd, 17 Carr St, West Perth, 6005. 
Gordon & Gotch (Aust) Ltd, Parry St, Perth. 
Great Southern Agency Ltd, Stirling Tce, Albany. 
Great Southern Agency Ltd, Stirling Tce, Albany. 
Great Southern Agency Ltd, Stirling Tce, Albany. 
Great Southern Co-op Butter Co, Albany. 
Gregsons Auction Market, 250 Beaufort St, Perth. 
Gt. Southern Roller Flour Mills Ltd, Stirling Hwy, North Fremantle, 6160, Perth. 
H. Jones & Co Pty Ltd, 10 Briggs St, Victoria Park, 6100. 
H. Rayner and Sons, 86 Railway Parade, West Perth, 6005. 
H. Wise & Co Ltd, 135 St. George's Tce, Perth. 
H.L. Day & Son, c/- Day Bros, Albany. 
H.V. McKay Massey Harris Pty Ltd, 344 Murray St, Perth. 
Hamer & Co, 10 Irwin St, Perth. 
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Hamer & Co, 10-12 Irwin St, Perth. 
Hardie Trading Pty Ltd, 37 Belmont Ave, Belmont, 6104. 
Harris Scarfe and Sandovers Ltd, c/- Sandovers McLeans Ltd, P.O. Box 173, Cloverdale, 6105. 
Haynes & Clements, 45 Marquis St, West Perth, 6005. 
Hearn Bros and Stead, 346 Albany Hwy, Victoria Park, 6100. 
Henry Berry & Co (A/Asia) Ltd,625 Wellington St, Perth. 
Henry Wills & Co Ltd, Stirling Tce, Albany. 
Henry Wills & Co Ltd, Stirling Tce, Albany. 
Hoskins & Co Ltd, 494 Murray St, Perth. 
Hugo Fischer (1940) Pty Ltd, 449 Orrong Rd, Kewdale, 6105. 
Humes Pipe Co (Aust) Ltd, 89 Salvado Road, Wembley, 6014. 
I Herman and Co Ltd, Geraldton. 
Imperial Printing Co Ltd, 280 Wellington St, Perth. 
J & E Pell, 101-105 Murray St, Perth. 
J & O Lyons & Co, 122 Charles St, West Perth, 6005. 
J & W Bateman Ltd, 47 Henry St, Fremantle, 6160. 
J Gadsden Pty Ltd, Ladner St, O'Connor, 6163. 
J. Gibney & Son Ltd, 375 Hay St, Perth. 
J.F. Brown, 339 Stirling St, Highgate Hill. 
J.S. Corden & Co Pty Ltd, 429 Murray St, Perth. 
James Hardie & Co Pty Ltd, Rutland Ave, Welshpool, 6105. 
Jason Industries Ltd, Pilbara St, Welshpool, 6105. 
John Lysaghts (Aust) Ltd, 38 Norma Road, Myaree, 6154. 
John Wills & Co Ltd, 419 Wellington St, Perth. 
Joyce & Watkins, 10 High St, Fremantle, 6160. 
Joyce Bros (WA) Ltd, Forsyth St, O'Connor, 6163. 
Kodak (A/Asia) Pty Ltd, 10 Chiver St, Kewdale, 6105. 
Lamson Paragon Limited, 112 George St, Queens Park, 6107. 
Lever Bros Pty Ltd, 67 King St, Perth. 
Levinson & Sons, 713 Hay St, Perth. 
Lewis Berger & Sons (WA) Ltd, 443 Scarborough Beach Rd, Osborne Park, 6017. 
Lincoln Mills (Aust) Ltd, 150 William St, Perth. 
Lockes Limited, 793 Hay St, Perth. 
Lockes Ltd, Marine Tce, Geraldton. 
Lupp's Radio Centre, Geraldton. 
M.J. Bateman Ltd, 359 Scarborough Beach Road, Osborne Park, 6017. 
MacRobertson (WA) Ltd, 523 Murray St, Perth. 
Makower, McBeath & Co Pty Ltd, 77 William St, Perth. 
Mallabone's, 619 Hay St, Perth. 
Malloch Bros Ltd, 50=54 William St, Perth. 
Manley's Motor and Engineering Works, Albany. 
McGlew & Co, 25 Howard St, Perth. 
McLean Bros & Rigg Ltd, Ewing St, Bentley, 6102. 
McMillans Ltd, 786 Hay St, Perth. 
Metropolitan Brick Co Ltd, 54 Havelock St, West Perth, 6005. 
Metters Ltd, Salvado Road, Wembley, 6014. 
Mills & Wares Ltd, South Tce, Fremantle, 6160 
Modelling Works, Claisebrook Road, East Perth. 
Mumzone Products Ltd, Railway Parade, East Cannington, 6107. 
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Musgroves Ltd, 874 Hay St, Perth. 
National Cash Register Co Pty Ltd, 231 Adelaide Tce, Perth. 
National Clothing Co Ltd, 43 King St, Perth. 
National Fisheries Ltd, Havelock St, West Perth. 
Nelson D'Raine, 189 Murray St, Perth. 
Nestles and Anglo Swiss Condensed Milk Co, (A/Asia) Ltd, 236 Railway Parade, West Leederville, 6007. 
Nicholson's Ltd, 96 Barrack St, Perth. 
Norman Bros, Stirling Tce, Albany. 
Ocean Canning Co, Belmont Park, 6104. 
P. Falk & Co Ltd, 317 Murray St, Perth. 
Paterson & Co Limited, 11 Cliff St, Fremantle, 6160. 
Paterson, Laine & Bruce Ltd, 158a Murray St, Perth. 
Paterson's Printing Press Ltd, 56 Murray St, Perth. 
Pearse Bros Ltd, 139 Fitzgerald St, North Perth, 6006. 
Peerless Bread Manufacturers, 145 Fitzgerald St, West Perth, 6005. 
Penfolds Wines Ltd, 109 James St, Perth. 
Perth City Electricity and Gas Department, 132 Murray St, Perth. 
Perth Jarrah Mills Ltd, 255 Adelaide Tce, Perth. 
Peters American Delicacy Co (WA) Ltd, 110-120 Roe St, Perth. 
Phillips Electrical Industries of Aust Pty Ltd, Abernethy Road, Belmont. 6104. 
Plaimar Limited, 169 Havelock St, West Perth. 
Plaistowe & Co Ltd, 155 Havelock St, West Perth. 
Poveys Pty Ltd, 415 Scarborough Beach Road, Osborne Park, 6017. 
Purina Grain Foods (WA) Ltd, Harvest Road, North Fremantle. 
R. Bell & Co, 168 Stirling Tce, Albany. 
R. Collie & Co Ltd, 106 Norma Road, Myaree, 6154. 
R. Webb, Geraldton. 
R.E. Davidson & Co Ltd, Council Ave, Perth. 
R.J. Sharpe, 860 Hay St, Perth. 
R.M. Ellson, Geraldton. 
Robert Harper & Co Ltd, Phillimore St, Fremantle, 6160. 
Roland Smith & Co Ltd, 356 Murray St, Perth. 
Roller Flour Mills, Havelock St, West Perth. 
Ryland Bros (Aust) Ltd, 37 St. George's Tce, Perth. 
S.J. Taylor, 56 William St, Perth. 
Sands & MacDougall Pty Ltd, 669 Hay St, Perth. 
Scanlon & Simper Ltd, Municipal Markets, Fremantle, 6160. 
Sheridans Engraving and Stamp Co, Florence St, West Perth, 6005. 
Slipper Factory Co, 344-346 Hay St, Perth. 
Soap Distributors Ltd, Thompson Road, North Fremantle, 6159. 
Southern Cross Windmill and Engine Co Ltd, 292 Railway Tce, Maylands, 6051. 
Spicers & Detmold Ltd, 78 Channon St, Queens Park, 6107. 
Stewart Dawsons, 25 Plaza Arcade, Perth. 
Stewarts & Lloyds (Aust) Pty Ltd, 140 Stirling Hwy, Nth Fremantle, 6159. 
Stoneware Pipe & Pottery Co Ltd, 41 Barrack St, Perth. 
Stott and Hoare Typewriters Ltd, 256 Murray St, Perth. 
Sunshine Crooks & Brooker Co, 65 Marine Tce, Geraldton. 
Swan Brewery Co Ltd, 25 Baile Road, Canning Vale, 6155. 
Swansea Cycle and Motor Co, 9 William St, Fremantle, 6160. 
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The Australian Seal Co Pty Ltd, 43 King St, Perth. 
The Bairds Co Ltd, 491 Wellington St, Perth. 
The Globe Brewery Ltd, Geraldton, 6530. 
The People's Printing and Publishing Co of WA Ltd, 38 Stirling St, Perth. 
The Redcastle Brewery, Gt. Eastern Hwy, Victoria Park, 6100. 
Thomsons Ltd, 789 Hay St, Perth. 
Tilley's Ltd, 728 Hay St, Perth. 
Timewell's Stores, Albany. 
Tivoli Garage, 473 Murray St, Perth. 
Tomlinson & Co Ltd, Planet St, Carlisle, 6101. 
Tropical Traders, (E.T.T. Ltd) c/- Stanford Securities, 168 Adelaide Tce, Perth. 
Union Stores (WA) Ltd, 41 High St, Fremantle, 6160. 
Veechia, Geraldton. 
Vetters and Co Ltd, 50 Murray St, Perth. 
Victoria District Flour Milling Co Ltd, Geraldton. 
W Zimpel Ltd, 797 Hay St, Perth. 
W. Drabble Limited, 21 King Edward Road, Osborne Park, 6017. 
W.A. Glass Manufacturers Ltd, G.P.O. Box 259, Cannington, 6107. 
W.A. Knitters Ltd, 59 Brewer St, East Perth. 
W.A. Match Co Limited, Havelock St, West Perth, 6005. 
W.A. Paper Bag Co Ltd, 177 Wellington St, Perth. 
W.A. Rope & Twine Co Pty Limited, Stirling Hwy, Mosman Park. 
W.D. & H.O. Wills Aust Ltd, 466 Scarborough Beach Road, Osborne Park, 6017. 
W.J. Lucas Ltd, 20 Mount St, Perth. 
W.L. Potter, 97 William St, Perth. 
W.P. Edwards, Geraldton. 
WA Brushware Co Ltd, Duke St, East Fremantle, 6158. 
Waller & Son, 122 Augustus St, Geraldton. 
Walshs Ltd, 726 Hay St, Perth. 
Watsons Supply Stores, 31 High St, Fremantle 6160. 
Waygood Otis Aust Pty Ltd, c/- Otis Elevators, 9 Coolgardie Tce, East Perth, 6000. 
Wellman Engineering Works, Albany. 
West Australian Worsted and Woollen Mills Ltd, Albany. 
Westate Tube & Engineering Co Ltd, 4 Bermundsey St, Leederville, 6007. 
Western Electric Co, 2 William St, Perth. 
Western Tyre Depot (1937) Ltd, 4 Milligan St, Perth. 
Westralian Box Co Ltd, 42 Swan St, North Fremantle, 6159. 
White Rock Quarries Ltd, C.M.L. Building, Perth. 
Wigmores Limited, 128 Gt. Eastern Hwy, Sth Guildford, 6056. 
Wilson & John Limited, 74 Barrack St, Perth. 
Wilson Gray & Co Ltd, 215 Newcastle St, Perth. 
Wiltshire Bros, Fitzgerald St, Geraldton. 
Winterbottom Motor Co Ltd, 3 Mill St, Perth. 
Woolworths (WA) Ltd, 706 Hay St, Perth. 
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NOTICES—Award/Agreement matters— 

2024 WAIRC 00010 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. APPL 69 OF 2023 
COMMISSION’S OWN MOTION PURSUANT TO SECTION 40B TO REVIEW THE HAIRDRESSERS AWARD 1989    

NOTICE is given by the Commission’s Own Motion pursuant to section 40B of the Industrial Relations Act 1979 (WA) (IR Act) 
of the Commission’s intention to vary the Hairdressers Award 1989.  
Under section 40B(1) of the IR Act, the Commission has power, of its own motion, to vary the Award for any one or more of the 
following purposes:  
(a) to ensure that the award does not contain wages that are less than the minimum award wage as ordered by the 

Commission under section 50A;  
(b) to ensure that the award does not contain conditions of employment that are less favourable than those provided by the 

[Minimum Conditions of Employment Act 1993];  
(c) to ensure that the award does not contain provisions that discriminate against an employee on any ground on which 

discrimination in work is unlawful under the Equal Opportunity Act 1984;  
(d) to ensure that the award does not contain provisions that are obsolete or need updating;  
(e) to ensure that the award is consistent with the facilitation of the efficient organisation and performance of work according 

to the needs of an industry and enterprises within it, balanced with fairness to the employees in the industry and 
enterprises.  

The proposed variations are published in the annexed table.  
A copy of the application and proposed variations may be inspected at my office by appointment at 111 St Georges Terrace, Perth.  
A hearing for the purpose of affording interested persons an opportunity to be heard in relation to the proposed variations will be 
held at the Commission, Level 18, 111 St Georges Terrace, Perth on Monday, 19 February 2024 at 10.00 am.  
Any person who wishes to be heard in relation to the proposed variations should contact Senior Commissioner Cosentino’s 
Chambers by email at Chambers-Cosentino@wairc.wa.gov.au.  
 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 
9 JANUARY 2024 
 
 

Current Award Proposed variations 
Hairdressers Award 1989 Hair and Beauty Industry Award 

 
 Insert the following as a heading before clause 1 ‘Title’: 

 
PART 1 - APPLICATION AND OPERATION 
 

1. - TITLE 
 
This Award shall be known as the Hairdressers Award 1989 and 
replaces the Ladies Hairdressers' Award No.  30 of 1962 as varied 
and the Male Hairdressers' Award No.  17 of 1963 as varied. 
 

1. - TITLE 
 
This award shall be known as the Hair and Beauty Industry 
Award. 

1B. - MINIMUM ADULT AWARD WAGE 
 
(1) No employee aged 21 or more shall be paid less than the 

minimum adult award wage unless otherwise provided by 
this clause. 

 
(2) The minimum adult award wage for full-time employees 

aged 21 or more working under an award that provides for 
a 38-hour week is $863.40 per week.   

 
The minimum adult award wage for full-time employees 
aged 21 or more working under awards that provide for 
other than a 38-hour week is calculated as follows: divide 
$863.40 by 38 and multiply by the number of ordinary 

NO VARIATIONS 

mailto:Chambers-Cosentino@wairc.wa.gov.au
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hours prescribed for a full-time employee under the award.  
 

The minimum adult award wage is payable from the 
beginning of the first pay period commencing on or after 1 
July 2023.  

 
(3) The minimum adult award wage is deemed to include all 

State Wage order adjustments from State Wage Case 
decisions. 

 
(4) Unless otherwise provided in this clause adults aged 21 or 

more employed as casuals, part-time employees or piece 
workers or employees who are remunerated wholly on the 
basis of payment by results, shall not be paid less than pro 
rata the minimum adult award wage according to the hours 
worked. 

 
(5) Employees under the age of 21 shall be paid no less than 

the wage determined by applying the percentage prescribed 
in the junior rates provision in this award (if applicable) to 
the minimum adult award wage, provided that no 
employee shall be paid less than any applicable minimum 
rate of pay prescribed by the Minimum Conditions of 
Employment Act 1993.  

 
(6) The minimum adult award wage shall not apply to 

apprentices, employees engaged on traineeships or 
government approved work placement programs or 
employed under the Commonwealth Government 
Supported Wage System or to other categories of 
employees who by prescription are paid less than the 
minimum award rate, provided that no employee shall be 
paid less than any applicable minimum rate of pay 
prescribed by the Minimum Conditions of Employment Act 
1993. 

 
(7) Liberty to apply is reserved in relation to any special 

category of employees not included here or otherwise in 
relation to the application of the minimum adult award 
wage. 

 
(8) Subject to this clause the minimum adult award wage shall 

– 
 

(a) Apply to all work in ordinary hours. 
 
(b) Apply to the calculation of overtime and all other 

penalty rates, superannuation, payments during 
any period of paid leave and for all purposes of 
this award.   

 
(9) Minimum Adult Award Wage 
 

The rates of pay in this award include the minimum weekly 
wage for employees aged 21 or more payable under the 
2023 State Wage order. Any increase arising from the 
insertion of the minimum wage will be offset against any 
equivalent amount in rates of pay received by employees 
whose wages and conditions of employment are regulated 
by this award which are above the wage rates prescribed in 
the award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards 
or award variations to give effect to enterprise agreements 
and over award arrangements.  Absorption which is 
contrary to the terms of an agreement is not required. 

 
Increases under previous State Wage Case Principles or 
under the current Statement of Principles, excepting those 
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resulting from enterprise agreements, are not to be used to 
offset the minimum wage. 

 
(10) Adult Apprentices 
 

(a) Notwithstanding the provisions of this clause, the 
minimum adult apprentice wage for a full-time 
apprentice aged 21 years or more working under 
an award that provides for a 38-hour week is 
$733.40 per week. 

 
(b) The minimum adult apprentice wage for a full-

time apprentice aged 21 years or more working 
under an award that provides for other than a 38-
hour week is calculated as follows: divide 
$733.40 by 38 and multiply by the number of 
ordinary hours prescribed for a full-time 
apprentice under the award.  

 
(c) The minimum adult apprentice wage is payable 

from the beginning of the first pay period 
commencing on or after 1 July 2023.  

 
(d) Adult apprentices aged 21 years or more 

employed on a part-time basis shall not be paid 
less than pro rata the minimum adult apprentice 
wage according to the hours worked. 

 
(e) The rates paid in the paragraphs above to an 

apprentice 21 years of age or more are payable 
on superannuation and during any period of paid 
leave prescribed by this award. 

 
(f) Where in this award an additional rate is 

expressed as a percentage, fraction or multiple of 
the ordinary rate of pay, it shall be calculated 
upon the rate prescribed in this award for the 
actual year of apprenticeship.   

 
2. - ARRANGEMENT 

 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours 
7. Display of Rosters 
8. Overtime 
9. Holidays 
10. Annual Leave 
11. Wages 
12. Contract of Employment and Termination 
13. Registration 
14. Sick Pay 
15. Meal Times and Break Periods 
16. Meal Money 
17. Time and Wages Record 
18. Breakdowns 
19. Posting of Award 
20. Staff Room 
21. Long Service Leave 
22. Tools of Trade 
23. Premiums 
24. Proportion 
25. Supported Wages Employees 
26. Board of Reference 

2. - ARRANGEMENT 
 
PART 1 – APPLICATION AND OPERATION 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area and Scope 
4. Definitions 
 
PART 2 – CONTRACT OF EMPLOYMENT 
5. Engagement 
6. Termination of Employment  
 
PART 3 – HOURS OF WORK 
7. Hours 
8. Display of Rosters 
9. Overtime 
10. Meal Times and Break Periods 
 
PART 4 – LEAVE AND PUBLIC HOLIDAYS 
11. Public Holidays 
12. Annual Leave 
13. Personal Leave 
14. Long Service Leave 
15. Parental Leave 
16. Bereavement Leave 
17. Family and Domestic Violence Leave 
 
PART 5 – RATES OF PAY AND ALLOWANCES 
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27. Uniforms 
28. Compassionate Leave 
29. Superannuation 
30. Payment of Wages 
31. Location Allowances 
32. First Aid Allowance 
33. Enterprise Bargaining 
34. Consultative Procedures 
35. Introduction of Change 
36. Disputes Procedure 
 

First Schedule - Respondents 
Second Schedule - Named Union Party 
Appendix - S.49B - Inspection of Records Requirements 
 

18. Wages 
19. Traineeships 
20. Supported Wage System For Employees With 

Disabilities 
21. Superannuation 
22. Payment of Wages 
23. Time and Wages Record 
24. Meal Allowance 
25. Location Allowance 
26. First Aid Allowance 
 
PART 6 – OTHER 
27. Breakdowns 
28. Posting of Award 
29. Tools of Trade 
30. Proportion 
31. Uniforms 
32. Introduction of Change 
33. Disputes Procedure 
 
First Schedule - Respondents 
Second Schedule - Named Union Party 
 

3. - AREA AND SCOPE 
 
This Award shall have effect throughout the State of Western 
Australia and shall apply to all employees employed in the 
classifications provided in Clause 11. - Wages of this award 
employed in hairdressing establishments. 
 

NO VARIATIONS 

4. - TERM 
 
The term of this Award shall be for a period of three years from the 
9th day of May, 1989. 
 

CLAUSE DELETED 

 4. - DEFINITIONS 
 

(1) "Apprentice" means an apprentice under the 
Vocational Education and Training Act 1996 
(WA) or any successor legislation. 

 
(2) “Casual employee” shall mean an employee 

engaged in accordance with the provisions of 
subclause (3) of Clause 5. - Engagement. 

 
(3) "Part-time Employee" shall be an employee as 

provided for in Clause 5. - Engagement. 
 
(4) Hair and beauty employee level 1 means a salon 

assistant. 
 
(5) Hair and beauty employee level 2 means: 
 

In hairdressing: 
 

(a) An unqualified hairdresser with less 
than three years of full-time experience 
in the hairdressing industry. 

 
In beauty: 

 
(a) a make-up artist who holds a Certificate 

II in make-up services (or equivalent); 
 
(b) a nail technician who holds a 

Certificate II in Nail Technology (or 
equivalent); or 
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(c) an unqualified beautician or 
cosmetologist. 

 
(6) Hair and beauty employee level 3 means: 
 

In hairdressing: 
 

(a) an employee with at least three years of 
full-time experience in the hair and 
beauty industry. 

 
In beauty: 

 
(a) a beautician who holds a Certificate III 

in Beauty Services (or equivalent); or 
 
(b) a hairdresser who holds a Certificate III 

in Hairdressing (or equivalent). 
 

(7) Hair and beauty employee level 4 means a beauty 
therapist who holds a Certificate IV in Beauty 
Therapy (or equivalent). 

 
(8) Hair and beauty employee level 5 means: 
 

(a) a hairdresser who holds a Certificate IV 
(or equivalent); or 

 
(b) a trichologist who is a hairdresser and 

holds a Certificate IV in Trichology (or 
equivalent). 

 
(9) Hair and beauty employee level 6 means: 
 

In hairdressing: 
 

(a) an employee who is required to be 
present and in control of one or more 
hairdressing activities or all 
hairdressing conducted on particular 
premises. 

 
In beauty: 
 
(b) a beauty therapist who holds a Diploma 

in Beauty Therapy (or equivalent). 
 
(10) Hair and beauty industry means carrying out or 

performing any of the following activities: 
 

(a) hair cutting, hair dressing, hair 
trimming, hair curling, hair waving, 
shampooing, hair working, hair 
colouring or dying, chemical 
reformation and hair extensions; or 

 
(b) shaving, beard trimming; or 
 
(c) any other process or treatment of the 

hair, head or face carried out or 
performed in a hairdressing salon, 
including the sharpening or setting of 
razors; or  

 
(d) wig-making; or 
 
(e) facial or body waxing or 
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(f) face or head massaging; or 
 
(g) eyebrow waxing, eyebrow tinting, 

eyebrow arching, eyelash tinting, 
eyelash extending; or 

 
(h) body hair removal including waxing 

chemical methods, electrolysis and 
laser hair removal; or 

 
(i) manicures, pedicures, nail enhancement 

and nail artistry techniques; or 
 
(j) make-up application, skin analysis, 

development of treatment plans, facial 
treatments including massage and other 
specialised treatments such as 
lymphatic drainage; or  

 
(k) high frequency body treatments 

including full body massage and other 
specialised treatments using machinery 
and other cosmetic applications and 
techniques; or 

 
(l) aromatherapy and the application of 

aromatic plant oils for beauty 
treatments; or 

 
(m) using various types of electrical 

equipment for both body and facial 
treatments. 

 
(11) Modern Award means the Hair and Beauty 

Industry 2020 modern award made by the Fair 
Work Commission as amended or varied from 
time to time. 

 
(12) “Union” shall mean The Shop, Distributive and 

Allied Employees’ Association of Western 
Australia. 

 
 Insert the following as a heading before clause 5 

‘Engagement’: 
 
PART 2 – CONTRACT OF EMPLOYMENT 
 

5. - DEFINITIONS 
 
 
Two classes of labour only shall be employed in the hairdressing 
industry, viz.  Seniors and Apprentices. 
 
(1) "Senior" means an employee who has gained a trade 

certificate under State Industrial Apprenticeship 
Legislation in force at that time, or who is registered by the 
Hairdressers Registration Board of Western Australia.  
Except that anywhere where the provisions of the 
Hairdressers Registration Act are not currently applicable a 
senior shall mean an employee with at least four years of 
full time hairdressing experience. 

 
(2) "Apprentice" means an apprentice under the Industrial 

Training Act, 1975. 
 
(3) “Casual employee” shall mean an employee engaged in 

accordance with the provisions of subclause (3) of Clause 
12. - Contract of Employment and Termination. 

5. - ENGAGEMENT 
 

(1) Employment Conditions 
 

An employer may engage an employee on either 
a full-time, part-time or casual basis subject to 
the terms of this Award. 
 

(2) Permanent Employment - Full-Time 
 

(a) “Permanent employment” shall mean 
an employee engaged on a weekly basis 
who may be dismissed or leave the 
employer's service only as provided by 
subclause (5) below, and subject to 
subclause (4) of this clause, whose 
ordinary hours of work shall be 38 per 
week or 76 per two consecutive weeks. 

 
(b) A permanent employee shall be 

engaged subject to a probationary 
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(4) "Part-time Employee" shall be an employee as provided for 

in Clause 12. - Engagement of this award. 
 
(5) "Hairdresser" shall mean an employee employed in 

hairdressing establishments performing any of the 
following work: Head shaving, haircutting, hair removing, 
hair dressing, hair trimming, hair curling or waving, hair 
singeing, shampooing, wig making, hair working, hair 
dyeing or colouring, manicuring, face, neck or head 
massage or other similar stimulative treatment or process 
of the hair, head, face or neck, carried on, used or 
employed in hairdressing salons, beauty parlours, or 
similar establishments, whether with or without the aid of 
any apparatus, appliance, preparation or substance. 

 
(6) "Registered" shall mean any employee registered by the 

Hairdressers Registration Board of Western Australia, for 
the particular class of hairdressing being performed. 

 
(7) "Under Rate Employee" shall be an employee as provided 

for in Clause 25. - Under Rate Employees of this award. 
 
(8) "Principal" shall mean any employee registered by the 

Hairdressers Registration Board of Western Australia as a 
Principal for the particular class of hairdressing being 
performed, who has been nominated by the employer as 
Principal for the Salon in which the employee is employed. 

 

period of two months. Where the 
employee is advised by the employer of 
the probationary period and its duration 
prior to engagement the notice pursuant 
to subclause (5) shall not apply. 
 

(3) Casual Employment 
 

(a) "Casual employee" shall mean an 
employee engaged by the hour and who 
may be dismissed or leave the 
employer's service as provided by 
subclause 6(2) below and except as 
hereinafter provided shall not be 
engaged for more than 38 hours per 
week in ordinary hours with not more 
than ten work commencements in each 
roster period of two weeks. 
 

(b) Work performed by casual employees 
in excess of 38 hours per week shall be 
paid for at overtime rates of pay at the 
casual rate. 
 

(c) The minimum period of engagement 
for a casual employee shall be three 
consecutive hours on any day. 

 
(d) Any casual employee engaged but not 

permitted to commence work shall 
receive two hours' pay at the casual rate 
as prescribed in this Award. 

 
(4) Permanent Employment - Part-Time 
 

(a) "Part-Time Employee" shall mean a 
permanent employee who may be 
engaged on any day, Monday to 
Saturday inclusive for a minimum of 
twelve hours per fortnight and a 
maximum of sixty four hours per 
fortnight with not more than ten daily 
work commencements in any 
fortnightly period. Provided that a part-
time employee shall not be engaged for 
less than three consecutive hours nor 
more than nine and a half consecutive 
hours exclusive of meal times on any 
one day except on the day of late night 
trading when the maximum daily 
ordinary hours shall be eleven and a 
half. 

 
(b) A part-time employee shall be engaged 

subject to a probationary period of two 
months. 

 
(c) A part-time employee shall receive 

payment for wages, annual leave, sick 
leave and long service leave on a pro-
rata basis in the same proportion as the 
number of hours regularly worked each 
week bears to 38 hours. 

 
(d) When a day, being a day when a part-

time employee would have been 
rostered to work is a holiday under the 
provisions of Clause 11. - Public 
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Holidays of this Award, then that day 
shall be a holiday without deduction of 
pay to such employee. 

 
6. - HOURS 

 
(1) Ordinary Hours 
 

The ordinary hours of work shall be 38 per week or 76 
hours every two consecutive weeks, to be worked between 
8.00am and 6.00pm Monday to Friday and 8.00am to 
5.00pm on Saturdays and between 6.00pm and 9.00pm for 
the purpose of late night trading, with not more than ten 
work commencements in each roster period of two weeks.   
 
The ordinary hours of work and any meal interval 
prescribed by this award shall be rostered as a continuous 
period on any day. 
 

(2) No employer shall allow any employee to be on the 
employer's premises more than half an hour before the 
usual starting time of the employee. 

 
(3) No employee shall be rostered to work more than 11 and 

one half ordinary hours on the day of late night trading or 
more than 9 and one half ordinary hours on any other day, 
Monday to Saturday. 

 
(4) Holidays Falling on Rostered Hours 
 

Where a holiday prescribed in Clause 9. - Holidays of this 
Award falls on any day upon which an employee is 
required to work ordinary hours, the ordinary hours in that 
week shall be reduced by the number of hours ordinarily 
worked by the employee on the day on which the holiday 
occurs. 
 

(5) Rostered Day Off Provisions 
 

(a) Working on Rostered Day Off 
 

An employee shall not be required to work on the 
employee's rostered day off unless such 
employee elects to work on such day, and where 
an employee so elects, all time worked shall be 
deemed to be overtime and paid for in 
accordance with the overtime provisions 
prescribed in Clause 8. - Overtime of this award.  
Provided that where an employee works on 
his/her rostered day off the employee shall be 
paid a minimum of four hours at the appropriate 
overtime rates. 
 

(b) Holiday Falling on Rostered Day Off 
 

Where a holiday provided in Clause 9. - Holidays 
of this Award occurs on a day which for an 
employee would be that employee's rostered day 
off Monday to Saturday inclusive then the 
rostered day off shall be taken on the next 
following working day for that employee or on 
another day in the same working week by mutual 
agreement. 
 

(c) Notwithstanding the provision of paragraphs (a) 
and (b) of this subclause, Rostered Days Off may 
be accumulated up to a maximum of five in any 
one year and shall be taken at times mutually 

6. - TERMINATION OF EMPLOYMENT 
 

(1) Termination of full-time and part-time employees 
 

(a) Employers covered by this Award must 
comply with the requirements for 
notice of termination set out in the 
National Employment Standards of the 
Fair Work Act 2009 (Cth). Refer to 
sections 117 and 123 and Division 3 of 
Part 6-3 for further details. 
 
Note: Division 3 of Part 6-3 of the Fair 
Work Act 2009 (Cth) requires non-
national system employers (including 
employers in the Western Australian 
state industrial relations system) to 
provide notice of termination (or 
payment in lieu) to employees. 
 
Section 117 of the Fair Work Act 2009 
(Cth) outlines the length of notice (or 
payment in lieu) an employer must 
provide to terminate an employee’s 
employment, as well as other 
conditions regarding the giving of 
notice. 
 
Section 123 of the Fair Work Act 2009 
(Cth) outlines which employees are 
excluded from receiving notice. 

 
(b) An employee whose employment is 

terminated by the employer on the 
business day preceding a holiday or 
holidays, otherwise than for refusal or 
neglect to obey reasonable instructions 
or for misconduct, shall be paid for 
such holiday or holidays. 
 

(c) In the event of Christmas Eve falling 
on a Saturday or a Sunday, any 
employee who is terminated by the 
employer on the preceding Friday, 
otherwise than for refusal or neglect to 
obey reasonable instructions or for 
misconduct, shall be paid for Christmas 
Day and Boxing Day. 

 
(d) Notice of termination by employee 
 

Except in the first 2 months’ 
probationary period, 1 weeks’ notice 
shall be necessary for an employee to 
terminate their engagement provided 
that an employee with in excess of five 
years’ service shall be required to 
provide two weeks’ notice to terminate 
their engagement. 
 
During the two month probationary 
period, an employee may terminate 
their employment at any time and no 
period of notice is required. 
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convenient to the employer and the employee. 
 

 
(e) Unfair Dismissal 
 

Termination of employment by an 
employer shall not be harsh, unjust or 
unreasonable, whether notice has been 
given or not. 
 
Without limiting the above, except 
where a distinction, exclusion or 
preference is based on the inherent 
requirements of a particular position, 
terminations on the grounds of race, , 
sex, sexual orientation, gender history, 
gender identity, marital status, family 
responsibilities, pregnancy, 
breastfeeding, religion, disability, age, 
political opinion, national extraction 
and social origin shall constitute a 
harsh, unjust or unreasonable 
termination of employment. 
 

(2) Termination of Casual Employment 
 

Casual employment may be terminated by either 
party at any time and no period of notice is 
required. 

 
 Insert the following as a heading before clause 7 ‘Hours’: 

 
PART 3 – HOURS OF WORK 

 
7. - DISPLAY OF ROSTERS 

 
(1) Every employer shall post or cause to be posted and keep 

posted, in a conspicuous position in each establishment, so 
as to be easily accessible to, and easily read by, every 
employee employed therein, a roster written in the English 
language showing: 

 
(a) The name of each employee bound by the award; 

and 
 
(b) The days, during each work cycle, upon which 

the employee is required to work his/her ordinary 
hours of work and the start and finish times of 
each work period. 

 
(c) The particulars referred to in paragraph (b) above 

shall be published two weeks in advance and may 
be changed in any of the following 
circumstances: 

 
(i) by one week's notice 
 
(ii) by mutual agreement between 

employer and employee, 
 
(iii) on account of the sickness or absence 

of an employee, 
 
(iv) by the inclusion of particulars in 

respect of casual employees. 
 

(d) In the extraordinary circumstance of 
unforeseeable business demands, an employee's 
rostered day off in any week may be varied by 
the employer without the requirement to provide 

7. - HOURS 
 

(1) Ordinary Hours 
 

The ordinary hours of work shall be 38 per week 
or 76 hours every two consecutive weeks, to be 
worked on the days and during the times 
specified in the table below, with no more than 
ten work commencements in each roster period 
of two weeks. 
 
Monday to Friday 8.00 a.m. to 9.00 p.m. 
Saturday  8.00 a.m. to 8.00 p.m. 
Sunday 9.00 a.m. to 5.00 p.m. 
 
The ordinary hours of work and any meal interval 
prescribed by this Award shall be rostered as a 
continuous period on any day. 
 

(2) No employer shall allow any employee to be on 
the employer's premises more than half an hour 
before the usual starting time of the employee. 

 
(3) No employee shall be rostered to work more than 

11 and one half ordinary hours on any day. 
 
(4) Holidays Falling on Rostered Hours 
 

Where a holiday prescribed in Clause 11. - Public 
Holidays of this Award falls on any day upon 
which an employee is required to work ordinary 
hours, the ordinary hours in that week shall be 
reduced by the number of hours ordinarily 
worked by the employee on the day on which the 
holiday occurs. 
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one week's notice to the employee. 
 
(e) Where changes to rosters are made in accordance 

with paragraphs (c) or (d) of this subclause, 
ordinary rates apply. 

 
(2) Notwithstanding the provisions of subclause (1) herein, the 

employer may provide each employee with an individual 
roster in writing containing the required information. 

 
(3) The particulars contained in such roster shall be in respect 

of the full week Monday to Saturday inclusive, during 
which it is posted. 

 

(5) Rostered Day Off Provisions 
 

(a) Working on Rostered Day Off 
 

An employee shall not be required to 
work on the employee's rostered day 
off unless such employee elects to work 
on such day, and where an employee so 
elects, all time worked shall be deemed 
to be overtime and paid for in 
accordance with the overtime 
provisions prescribed in Clause 9. - 
Overtime of this Award. Provided that 
where an employee works on their 
rostered day off the employee shall be 
paid a minimum of four hours at the 
appropriate overtime rates. 
 

(b) Public Holiday Falling on Rostered 
Day Off 

 
Where a public holiday provided in 
Clause 11. – Public Holidays of this 
Award occurs on a day which for an 
employee would be that employee's 
rostered day off Monday to Saturday 
inclusive then the rostered day off shall 
be taken on the next following working 
day for that employee or on another 
day in the same working week by 
mutual agreement. 
 

(c) Notwithstanding the provision of 
paragraphs (a) and (b) of this 
subclause, Rostered Days Off may be 
accumulated up to a maximum of five 
in any one year and shall be taken at 
times mutually convenient to the 
employer and the employee. 

 
8. - OVERTIME 

 
(1) Overtime Entitlement 
 

(a) Where more than 38 ordinary hours are worked 
in any week during a period of two consecutive 
weeks for the purpose of giving effect to 
employees being rostered off duty for one day as 
the case may be, the provisions of this clause 
shall not apply unless:- 

 
(i) More than 76 ordinary hours are 

worked in that two week period, or 
 
(ii) More than 38 ordinary hours are 

worked in that two week period if one 
week of a period of annual leave occurs 
in that two week period. 

 
(b) For the purposes of this clause, where a holiday 

falls on a day during which the employee should 
normally be rostered on duty the employee shall 
be deemed to have worked the hours normally 
rostered. 

 
(2) Overtime Rates 
 

(a) Excepting as provided hereunder, all overtime 

8. - DISPLAY OF ROSTERS 
 

(1) The employer must ensure that a roster is 
available to employees, either exhibited on a 
notice board conveniently located at or near the 
workplace or through accessible electronic means 
showing: 

 
(a) The name of each employee bound by 

the award. 
 
(b) The days, during each work cycle, upon 

which the employee is required to work 
their ordinary hours of work and the 
start and finish times of each work 
period. 

 
(c) The particulars referred to in paragraph 

(b) above shall be published two weeks 
in advance and may be changed in any 
of the following circumstances: 

 
(i) by one week's notice 
 
(ii) by mutual agreement between 

employer and employee, 
 
(iii) on account of the sickness or 
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worked shall be paid for at the rate of time and a 
half for the first two hours and double time 
thereafter. 

 
(b) Work performed on a holiday prescribed in 

paragraphs (a) and (b) of subclause (1) of Clause 
9. - Holidays of this award shall be paid for at the 
rate of double time and a half. 

 
(c) Work performed on Saturdays in establishments 

which work a five day week (Monday to Friday 
inclusive) shall be paid for at the rate of time and 
a half for the first two hours and double time 
thereafter. 

 
(d) Work performed on a rostered day off Monday to 

Saturday inclusive shall be paid for at the rate of 
double time. 

 
(e) Work performed on Sundays shall be overtime 

and paid for at the rate of double time with a 
minimum payment of four hours at that rate. 

 
(3) Time Off in Lieu 
 

Notwithstanding anything contained in this clause, an 
employee and an employer may agree that time off shall be 
allowed in lieu of payment of overtime.  Such time off 
shall be allowed subject to: 
 
(a) the time off allowed shall be equivalent to the 

overtime rate that otherwise would have been 
paid. 

 
(b) The time of taking time off shall be agreed at the 

time of arranging the overtime or no later than 
the end of the pay period in which the overtime is 
worked. 

 

absence of an employee, 
 
(iv) by the inclusion of particulars 

in respect of casual 
employees. 

 
(d) In the extraordinary circumstance of 

unforeseeable business demands, an 
employee's rostered day off in any 
week may be varied by the employer 
without the requirement to provide one 
week's notice to the employee. 

 
(e) Where changes to rosters are made in 

accordance with paragraphs (c) or (d) 
of this subclause, ordinary rates apply. 

 
(2) Notwithstanding the provisions of subclause (1) 

herein, the employer may provide each employee 
with an individual roster in writing containing the 
required information. 

 
(3) The particulars contained in such roster shall be 

in respect of the full week Monday to Sunday 
inclusive, during which it is posted. 

9. - HOLIDAYS 
 

(1) Public Holidays 
 

(a) The following days or the days observed in lieu 
shall, subject to Clause 8. - Overtime of this 
award, and subject as hereinafter provided be 
allowed as holidays without deduction of pay, 
namely New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. 

 
(b) Substitution of Public Holidays 
 

When any of the days mentioned in paragraph (a) 
of this subclause, falls on a Saturday or a Sunday 
the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday.  In 
each case the substituted day shall be a holiday 
without deduction of pay and the day for which it 
is substituted shall not be a holiday. 
 

(c) Easter Eve 
 

All time worked on Saturday, Easter Eve within 
ordinary time shall be paid for at the rate of time 

9. - OVERTIME 
 

(1) Overtime Entitlement 
 

(a) Where more than 38 ordinary hours are 
worked in any week during a period of 
two consecutive weeks for the purpose 
of giving effect to employees being 
rostered off duty for one day as the case 
may be, the provisions of this clause 
shall not apply unless:- 

 
(i) More than 76 ordinary hours 

are worked in that two week 
period, or 

 
(ii) More than 38 ordinary hours 

are worked in that two week 
period if one week of a period 
of annual leave occurs in that 
two week period. 

 
(b) For the purposes of this clause, where a 

holiday falls on a day during which the 
employee should normally be rostered 
on duty the employee shall be deemed 
to have worked the hours normally 
rostered. 
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and one half of the rate applicable to that 
employee for Monday to Friday work. 
 

(2) Local Holidays 
 

Where - 
 
(a) A day is proclaimed as a public holiday or as a 

public half holiday under Section 7 of the Public 
and Bank Holidays Act, 1972; and 

 
(b) That proclamation does not apply throughout the 

State or to the Metropolitan area of the State, that 
day shall be a whole holiday or, as the case may 
be, a half holiday for the purpose of this award 
within the district or locality specified in the 
proclamation. 

 
(3) Absence Without Leave 
 

An employee absent without leave on the day before or the 
day after any of the holidays referred to in subclause (1) of 
this clause shall be liable to forfeit wages for the holiday as 
well as for the day of absence except where an employer is 
satisfied that the employee's absence was caused through 
illness in which case wages shall not be forfeited for the 
holiday.   
 
Provided that an employee absent on one day only, either 
before or after a group of holidays, shall forfeit wages only 
for one holiday as well as for the period of absence. 

 

(2) Overtime Rates 
 

(a) Excepting as provided hereunder, all 
overtime worked shall be paid for at 
the rate of time and a half for the first 
two hours and double time thereafter. 

 
(b) Work performed on a public holiday 

prescribed in paragraphs (a) and (b) of 
subclause (1) of Clause 11. - Public 
Holidays of this Award shall be paid 
for at the rate of double time and a 
half. 

 
(c) Work performed on Saturdays shall be 

paid for at the rate of time and a half 
for the first two hours and double time 
thereafter. 

 
(d) Work performed on a rostered day off 

Monday to Saturday inclusive shall be 
paid for at the rate of double time. 

 
(e) Work performed on Sundays shall be 

paid for at the rate of double time with 
a minimum payment of four hours at 
that rate. 

 
(3) Time Off in Lieu 
 

Notwithstanding anything contained in this 
clause, an employee and an employer may agree 
that time off shall be allowed in lieu of payment 
of overtime. Such time off shall be allowed 
subject to: 
 
(a) the time off allowed shall be equivalent 

to the overtime rate that otherwise 
would have been paid. 

 
(b) the time of taking time off shall be 

agreed at the time of arranging the 
overtime or no later than the end of the 
pay period in which the overtime is 
worked. 

 
10. – ANNUAL LEAVE 

 
(4) Except as hereinafter provided a period of four 

consecutive weeks’ leave with payment of ordinary 
wages as prescribed shall be allowed annually to an 
employee by his employer after a period of twelve 
months’ continuous service with such employer. 

 
(2) (a) During a period of annual leave an employee 

shall be paid a loading of 17½% calculated on his 
ordinary wage as prescribed. 

 
(4) The loading prescribed by this subclause shall not 

apply to proportionate leave on termination. 
 

(4) IIn the event of arrangements being made pursuant to 
subclause (7) of this clause which result in the 
employee taking annual leave prior to the anniversary 
date of the employee’s employment, the 17½% leave 
loading prescribed by this subclause shall not be 
payable to the employee with respect to such leave 
until the anniversary date of the employee’s 

10. - MEAL TIMES AND BREAK PERIODS 
 

(1) Meal Breaks shall be of a duration of not more 
than one hour and not less than half an hour and 
shall be granted and taken in one continuous 
period. 

 
(2) A meal break shall be taken after not less than 

two and a half hours nor more than five hours 
work have been performed on any day and, 
except as provided by subclause (3) hereof 
employees shall not be required to work for more 
than five hours without a break for a meal. 

 
(3) Where an employee is required to work for more 

than five hours without a break for a meal as a 
consequence of the operation of subclause (8) 
hereof, such employee shall be allowed a paid tea 
break of fifteen minutes duration in lieu of the 
requirement to take an additional meal break. The 
fifteen minute tea break referred to herein shall 
be taken in that part of the day which forms the 
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employment and shall be paid at that time. 
 

(3) If any prescribed holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working 
day, there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

 
(4) (a) If after one month's continuous service in any 

qualifying 12 monthly period an employee leaves 
his/her employment or his/her employment is 
terminated by the employer through no fault of 
the employee, the employee shall be paid 2.923 
hours pay at his ordinary rate of pay in respect of 
each completed week of continuous service. 

 
(b) In addition to any payment to which he/she may 

be entitled under paragraph (a) of this subclause, 
an employee whose employment terminates after 
he/she has completed a twelve monthly 
qualifying period and who has not been allowed 
the leave prescribed under this award in respect 
of that qualifying period shall be given payment 
as prescribed in subclauses (1) and (2)(a) of this 
subclause in lieu of that leave or, in a case to 
which subclauses (7) or (11) of this clause 
applies, in lieu of so much of that leave as has not 
been allowed unless - 

 
(i) he/she has been justifiably dismissed 

for misconduct; and 
 
(ii) the misconduct for which he/she has 

been dismissed occurred prior to the 
completion of that qualifying period. 

 
(5) Any time in respect of which an employee is absent from 

work except time for which he/she is entitled to claim sick 
pay or time spent on holidays or annual leave as prescribed 
by this award shall not count for the purpose of 
determining his/her right to annual leave. 

 
(6) In the event of an employee being employed by an 

employer for portion only of a year, he/she shall only be 
entitled, subject to subclause (4) of this clause to such 
leave on full pay as is proportionate to his/her length of 
service during that period which such employer, and if 
such leave is not equal to the leave given to the other 
employees he/she shall not be entitled to work or pay 
whilst the other employees of such employer are on leave 
on full pay. 

 
(7) In special circumstances and by mutual consent of the 

employer and the employee, annual leave may be taken in 
periods of not less than one working week. 

 
(8) When an employee is entitled to annual leave under this 

clause, he/she shall receive at least 'two weeks' notice from 
this employer of the date when it will be convenient to the 
employer that such employee shall take his/her leave. 

 
(9) Except as provided by subclause (10) hereof, every 

employee shall be given and shall take annual leave within 
six months after the date the leave falls due. 

 
(10) At the written request of the employee and by mutual 

agreement between the employer and the employee, annual 

substantial part of the employee's work and shall 
be in lieu of one of the breaks allowed by 
subclause (6) hereof. 

 
(4) From Monday to Saturday inclusive the lunch 

period may be taken between the hours of 11.00 
a.m. and 3.00 p.m. 

 
(5) An employee who is required to work ordinary 

hours on the night of late trading shall be entitled 
to an evening meal break to be taken between the 
hours of 4.30 p.m. and 7.00 p.m. 

 
(6) An employee working more than eight ordinary 

hours in any day shall be entitled to two paid tea 
breaks of ten minutes to be taken in the morning 
and afternoon. Otherwise an employee shall be 
allowed a ten minute break each day either in the 
first or second half of the work period Monday to 
Saturday inclusive. Such breaks shall be taken to 
suit the employer's business provided that no 
employee shall be required to work for more than 
four and a half hours without having had such a 
break and provided further that such a break shall 
not take place within a period of one hour of 
commencing or finishing work, or within a 
period of one hour of the employee's lunch 
period or during the time of late night trading. 

 
(7) (a) Where an employee is required to 

continue working beyond their normal 
finishing time for more than two hours 
they shall be allowed a break for a meal 
of not less than thirty minutes. Such 
break shall be allowed to the employee 
before the expiration of the period of 
work beyond their normal finishing 
time referred to herein and not earlier 
than 5.00 p.m. 

 
(b) If the overtime to be worked continues 

beyond the meal break, an additional 
half hour meal break shall be allowed 
after each period of overtime not 
exceeding five hours. 

 
(8) Where it is not possible for the employer to grant 

a meal break on any day, the said meal break 
shall either be treated as time worked and the 
employee shall be paid at the rate applicable to 
the employee at the time such meal break is due 
plus fifty per cent of the prescribed ordinary 
hourly rate applying to such employee until such 
time as the employee is released for a meal or be 
allowed time off with pay within the roster 
period equivalent to fifty per cent of the time 
elapsed between when the said meal break 
became due and when the employee is released 
for a meal. 

 
(9) Unless otherwise specified meal breaks shall be 

unpaid. 
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leave may be deferred beyond six months of the time of 
accrual but in such cases, the rate of pay applicable to such 
leave shall be the rate applicable at the time of accrual. 

 
(11) The provisions of this clause shall not apply to casual 

employees. 
 
(12) Where a business has been sold from one employer to 

another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 2 of 
the Long Service Leave provisions published in Volume 69 
of the West Australian Industrial Gazette at page 1 the 
17½% leave loading shall be paid to the employee pro-rata 
to the date of termination with the former employer. 

 
11. - WAGES 

 
(1) (a) The rate of wage set out in paragraph (b) of this 

subclause reflects a total rate for ordinary hours 
of work Monday to Saturday inclusive.  This 
total rate is comprised of a notional base rate plus 
a 10% all purpose loading in lieu of the penalties 
which applied prior to the first pay period on or 
after 1 March, 1993 for work performed in 
ordinary hours on the one night of late trading 
and on Saturday. 

 
(b) The minimum wage payable for ordinary hours 

to employees bound by this Award from the 
beginning of the first pay period commencing on 
or after 1 July 2023 shall be as follows: 

 

  

Award 
Rate 
per 

week 
$ 

Arbitrated 
Safety net 

Adjustment Plus 
10% 

$ 

Total 
   $ 

(i) Full time    
 Principal 537.80 574.00 1111.80 
 Senior 509.50 566.10 1075.60 

 
The rates of pay in this award include arbitrated safety net 
adjustments available since December 1993, under the Arbitrated 
Safety Net Adjustment Principle.   
 
These arbitrated safety net adjustments may be offset against any 
equivalent amount in the rate of pay received by employees since 1 
November 1991 above the rate prescribed in the Award, except 
where such absorption is contrary to the terms of an industrial 
agreement.   
 
Increases in rates of pay otherwise made under the State Wage Case 
Principles, excepting those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net adjustments.   
 
The Arbitrated Safety Net Adjustments are increased by the 10% all 
purpose loading in lieu of penalties as specified in paragraph (a) 
above. 
 

(ii)  Part time 
$ 

 Principal 29.26 
 Senior 28.31 

(iii)  Casual 
$ 

 Principal 35.11 

Insert the following as a heading before clause 11 ‘Public 
Holidays’: 
 
PART 4 – LEAVE AND PUBLIC HOLIDAYS 
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 Senior 33.97 
 
(2) Apprentices: (Percentage of the appropriate Senior rate of 

wage per week) 
 

(a)  % 
 FOUR YEAR TERM  
 First Six Months 35 
 Second Six Months 40 
 Second Year 50 
 Third Year 70 
 Fourth Year 85 
(b) THREE YEAR TERM % 
 First Year 50 
 Second Year 70 
 Third Year 85 

 
(c) APPRENTICE (OFF THE JOB GRADUATE) 
 

An Apprentice (Off the Job Graduate) is an 
Apprentice, as defined in subclause (2) of Clause 
5. - Definitions of this Award, who has 
successfully completed a training program, which 
has been accredited by the Training Accreditation 
Council and which meets all the off-the-job 
training requirements of an apprenticeship, at a 
registered training provider, prior to being 
indentured as an apprentice 
 

First Year 50 
Second Year 70 
Third Year 85 

 
(d) Adult Apprentices  

 
In the case of an apprentice aged twenty-one 
years or over, where the rate of wage determined 
by the application of paragraphs (a) or (b) of this 
subclause is less than the minimum wage for 
adults as prescribed by the Commission from 
time to time in General Orders, that minimum 
wage shall apply in lieu of the rates otherwise 
applicable by the application of this subclause. 

 
(3) Where a permanent employee is advised that he/she will be 

required to work until specified time, such employee shall 
be entitled to be paid until such specified time, 
notwithstanding that the employer may allow the employee 
to leave early. 

 
(4) Apprentice Assessment 
 

Notwithstanding that the term of the apprenticeship shall 
have expired, an employee shall continue to receive the 
wage payable in the last year of apprenticeship until the 
employee has been assessed as achieving the necessary 
trade skills outlined in the Trade Training Schedule and a 
final Trade Certificate has been issued. 
 

(5) Ban on Sub-Contracting 
 

No employer shall rent any portion of the salon to an 
employee or employ any employee in the hairdressing 
trade on a commission only basis, or in any manner other 
than prescribed in this award. 
 

(6) An employer may direct an employee to carry out such 
duties as are within the limits of the employees’ skill, 
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competence and training. 
 

12. - CONTRACT OF EMPLOYMENT AND TERMINATION 
 

(1) Employment Conditions 
 

An employer may engage an employee on either a full 
time, part time or casual basis subject to the terms of this 
Award. 
 

(2) Permanent Employment - Full Time 
 

(a) “Permanent employment” shall mean an 
employee engaged on a weekly basis who may be 
dismissed or leave the employer's service only as 
provided by subclause (5) below, and subject to 
subclause (4) of this clause, whose ordinary 
hours of work shall be 38 per week or 76 per two 
consecutive weeks. 

 
(b) A permanent employee shall be engaged subject 

to a probationary period of two months.  Where 
the employee is advised by the employer of the 
probationary period and its duration prior to 
engagement the notice pursuant to subclause (5) 
shall not apply. 

 
(c) (i) An employee whose employment is 

terminated by the employer on the 
business day preceding a holiday or 
holidays, otherwise than for refusal or 
neglect to obey reasonable instructions 
or for misconduct, shall be paid for 
such holiday or holidays. 

 
(ii) In the event of Christmas Eve falling 

on a Saturday or a Sunday, any 
employee who is terminated by the 
employer on the preceding Friday, 
otherwise than for refusal or neglect to 
obey reasonable instructions or for 
misconduct, shall be paid for Christmas 
Day and Boxing Day. 

 
(3) Casual Employment 
 

(a) "Casual employee" shall mean an employee 
engaged by the hour and who may be dismissed 
or leave the employer's service as provided by 
subclause (6) below and except as hereinafter 
provided shall not be engaged for more than 32 
hours per week in ordinary hours with not more 
than ten work commencements in each roster 
period of two weeks. 

 
Notwithstanding the aforementioned, a casual 
employee may be engaged in ordinary hours for 
38 hours per week for periods of up to four 
consecutive weeks at the casual rate during peak 
trading periods or to relieve employees absent on 
leave.   
 
Work performed by casual employees in excess 
of the maximum weekly ordinary hours 
prescribed in this clause shall be paid for at 
overtime rates of pay at the casual rate. 
 

(b) The minimum period of engagement for a casual 

11. - PUBLIC HOLIDAYS 
 

(1)  
 

(a) The following days or the days 
observed in lieu shall, subject to Clause 
9. - Overtime of this Award, and 
subject as hereinafter provided be 
allowed as public holidays without 
deduction of pay, namely: 
 
New Year's Day, Australia Day, Good 
Friday, Easter Sunday, Easter Monday, 
Anzac Day, Labour Day, Western 
Australia Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. 

 
(b) Substitution of Public Holidays 
 

When any of the days mentioned in 
paragraph (a) of this subclause, other 
than Easter Sunday, falls on a Saturday 
or a Sunday the holiday shall be 
observed on the next succeeding 
Monday and when Boxing Day falls on 
a Sunday or a Monday the holiday shall 
be observed on the next succeeding 
Tuesday. In each case the substituted 
day shall be a holiday without 
deduction of pay and the day for which 
it is substituted shall not be a holiday. 
 

(c) Easter Eve 
 

All time worked on Saturday, Easter 
Eve within ordinary time shall be paid 
for at the rate of time and one half of 
the rate applicable to that employee for 
Monday to Friday work. 
 

(2) Local Holidays 
 

Where a day is proclaimed as a public holiday or 
as a public half holiday under Section 7 of the 
Public and Bank Holidays Act 1972 (WA)that 
day shall be a whole holiday or, as the case may 
be, a half holiday for the purpose of this Award 
within the district or locality specified in the 
proclamation. 
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employee shall be three consecutive hours on any 
day. 

 
(c) Any casual employee engaged but not permitted 

to commence work shall receive two hours' pay 
at the casual rate as prescribed in this award. 

 
(4) Permanent Employment - Part Time 
 

(a) "Part Time Employee" shall mean a permanent 
employee who may be engaged on any day, 
Monday to Saturday inclusive for a minimum of 
twelve hours per fortnight and a maximum of 
sixty four hours per fortnight with not more than 
ten daily work commencements in any 
fortnightly period.  Provided that a part time 
employee shall not be engaged for less than three 
consecutive hours nor more than nine and a half 
consecutive hours exclusive of meal times on any 
one day except on the day of late night trading 
when the maximum daily ordinary hours shall be 
eleven and a half. 

 
(b) A part time employee shall be engaged subject to 

a probationary period of two months.  Where the 
employee is advised by the employer of the 
probationary period and its duration prior to 
engagement the notice periods pursuant to 
subclause (5) shall not apply. 

 
(c) A part time employee shall receive payment for 

wages, annual leave, sick leave and long service 
leave on a pro-rata basis in the same proportion 
as the number of hours regularly worked each 
week bears to 38 hours. 

 
(d) When a day, being a day when a part time 

employee would have been rostered to work is a 
holiday under the provisions of Clause 9. - 
Holidays of this award, then that day shall be a 
holiday without deduction of pay to such 
employee. 

 
(5) Termination of full time and part time employees 
 

(a) Where an employer terminates the employment 
of a full time or part time employee, the 
following period of notice shall be provided: 

 
Period of Continuous 

Service Period of Notice 

Less than 2 months during 
probationary period No notice required 

2 months or more but less 
than 1 year 1 week 

1 year or more but less than 
3 years 2 weeks 

3 years or more but less 
than 5 years 3 weeks 

5 years or more 4 weeks 
 

(b) Employees over 45 years of age with 2 or more 
years continuous service at the time of 
termination, shall receive an additional week’s 
notice. 

 
(c) Where the relevant notice is not provided, the 

employee shall be entitled to payment in lieu.  
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Provided that employment may be terminated by 
part of the period of notice and part payment in 
lieu. 

 
(d) Payment in lieu of notice shall be calculated 

using the employees weekly ordinary time 
earnings. 

 
(e) The period of notice specified in this clause shall 

not apply in the case of dismissal for misconduct 
that justifies instant dismissal, including 
malingering, inefficiency or neglect of duty. 

 
(f) Notice of termination by employee 
 

Except in the first 2 months’ probationary period, 
1 week’s notice shall be necessary for an 
employee to terminate his or her engagement or 
the forfeiture of 1 week’s pay by the employee to 
his or her employer in lieu of notice provided that 
an employee with in excess of five years’ service 
shall be required to provide two weeks’ notice to 
terminate his or her engagement or forfeit two 
weeks’ pay in lieu of notice.   
 
During the two month probationary period, an 
employee may terminate his or her employment 
at any time and no period of notice is required. 
 

(g) Unfair Dismissals 
 

Termination of employment by an employer shall 
not be harsh, unjust or unreasonable, whether 
notice has been given or not.   
 
Without limiting the above, except where a 
distinction, exclusion or preference is based on 
the inherent requirements of a particular position, 
terminations on the grounds of race, colour, sex, 
marital status, family responsibilities, pregnancy, 
religion, political opinion, national extraction and 
social origin shall constitute a harsh, unjust or 
unreasonable termination of employment. 
 

(6) Termination of Casual Employment 
 

Casual employment may be terminated by either party at 
any time and no period of notice is required. 
 

(7) In all cases, employers bound by this Award are also bound 
by the provisions of Division 3 of Part VIA of the 
Industrial Relations Act 1988. 

 
 12. - ANNUAL LEAVE 

 
(1) Annual leave is provided for in the Minimum 

Conditions of Employment Act 1993 (WA). 
 
(2) (a) During a period of annual leave an 

employee shall be paid a loading of 
17½% calculated on the employee’s 
ordinary wage as prescribed. 

 
(b) The loading prescribed by this 

subclause shall not apply to 
proportionate leave on termination. 

 
(c) In the event of arrangements being 
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made pursuant to subclause (7) of this 
clause which result in the employee 
taking annual leave prior to the 
anniversary date of the employee's 
employment, the 17½ per cent leave 
loading prescribed by this subclause 
shall not be payable to the employee 
with respect to such leave until the 
anniversary date of the employee's 
employment and shall be paid at that 
time. 

 
(3) If any prescribed public holiday falls within an 

employee's period of annual leave and is 
observed on a day which in the case of that 
employee would have been an ordinary working 
day, there shall be added to that period one day 
being an ordinary working day for each such 
public holiday observed as aforesaid. 

 
(4) The provisions of this clause shall not apply to 

casual employees. 
 
(5) Where a business has been sold from one 

employer to another and the employee's service 
has been deemed continuous in accordance with 
section 7H of the Long Service Leave Act 1958 
(WA), the 17½ per cent leave loading shall be 
paid to the employee pro-rata to the date of 
termination with the former employer. 

 
13. - REGISTRATION 

 
No employee shall be employed in the industry as a hairdresser, in 
any part of the State where the Hairdressers Registration Act is 
currently applicable, other than employees registered by the 
Hairdressers Registration Board of Western Australia for the 
particular class of hairdressing being done.  This clause shall not 
apply to apprentices. 

CLAUSE DELETED 

 13. - PERSONAL LEAVE 
 

(1) Paid and unpaid personal leave is provided for in 
the Minimum Conditions of Employment Act 
1993 (WA). 

 
(2) Adjustment of Personal Leave 
 

If in the first or successive years of service with 
the employer an employee is absent on personal 
leave for a period longer than the employee's 
entitlement to paid personal leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if 
before the end of that year of service, to the 
extent that the employee has become entitled to 
further paid personal leave during that year of 
service. 

 
(3) Medical Certificate Requirements 
 

For absences due to personal illness or injury, an 
employee shall not be required to produce a 
certificate from a medical practitioner with 
respect to absences of two days or less, unless 
after two such absences in any year of service, 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be 
accompanied by evidence complying with the 
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requirements of the Minimum Conditions of 
Employment Act 1993 (WA). 
 

(4) Special Provisions regarding Annual Leave 
 

(a) Subject to the provisions of this 
subclause, the provisions of this clause 
apply to an employee who suffers 
personal ill health or injury during the 
time when the employee is absent on 
annual leave and an employee may 
apply for and the employer shall grant 
paid personal leave in place of paid 
annual leave. 

 
(b) Application for replacement shall be 

made within seven days of resuming 
work and then only if the employee 
was confined to the employee's place of 
residence or a hospital as a result of 
personal ill health or injury for a period 
of seven consecutive days or more and 
the employee produces a certificate 
from a registered medical practitioner 
that the employee was so confined. 
Provided that the provisions of this 
paragraph do not relieve the employee 
of the obligation to advise the employer 
if the employee is unable to attend for 
work on the working day next 
following the employee's annual leave. 

 
(c) Replacement of paid annual leave by 

paid personal leave shall not exceed the 
period of personal leave to which the 
employee was entitled at the time the 
employee proceeded on annual leave 
and shall not be made with respect to 
fractions of a day. 

 
(d) Where paid personal leave has been 

granted by the employer in accordance 
with paragraphs (a), (b) and (c) of this 
subclause, that portion of the annual 
leave equivalent to the paid personal 
leave is hereby replaced by the paid 
personal leave and the replaced annual 
leave may be taken at another time 
mutually agreed to by the employer and 
the employee or, failing agreement, 
shall be added to the employee's next 
period of annual leave or, if termination 
occurs before then, be paid for in 
accordance with the provisions of 
Clause 12. - Annual Leave of this 
Award. 

 
(e) Payment for replaced annual leave shall 

be at the rate of wage applicable at the 
time the leave is subsequently taken 
provided that the annual leave loading 
prescribed in Clause 12. - Annual 
Leave of this Award shall be deemed to 
have been paid with respect to the 
replaced annual leave. 

 
(5) Transfer on Sale of Business 
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Where a business has been transferred from one 
employer to another and the employee's service 
has been deemed continuous in accordance with 
section 7H of the Long Service Leave Act 1958 
(WA) the paid personal leave standing to the 
credit at the dates of transfer from service with 
the transferor shall stand to the credit of the 
employee at the commencement of service with 
the transferee and may be claimed in accordance 
with the provisions of this clause. 
 

(6) Barriers to Grant of Personal Pay 
 

The provisions of this clause with respect to 
payment do not apply to employees who are 
entitled to payment under the Workers’ 
Compensation and Injury Management Act 1981 
(WA). 
 

(7) Casual Employees 
 

The provisions of this clause do not apply to 
casual employees. 

 
14. - SICK PAY 

 
(1) Entitlement to Sick Pay 
 

An employee who is unable to attend or remain at their 
place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 
 

(2) Accrual of Entitlement 
 

Employees entitlement to payment shall accrue at the rate 
of 1/6th of 38 hours for each completed month of service 
with the employer. 
 

(3) Adjustment of Sick Pay 
 

If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than the employee's 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 
 

(4) Sick Pay Cumulative 
 

The unused portions of the entitlement to paid sick leave in 
any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if 
the absence by reason of personal ill health or injury 
exceeds the period for which entitlement has accrued 
during the year at the time of the absence.  Provided that an 
employee shall not be entitled to claim payment for any 
period exceeding ten weeks in any one year of service. 
 

(5) Notice to be Given to Employer 
 

In the event of an employee's absence from work for 
reasons of personal ill health or injury, the employee shall, 
to be entitled to payment, notify the employer prior to the 
commencement of the work period for which the employee 

14. - LONG SERVICE LEAVE 
 

The provisions of the Long Service Leave Act 1958 (WA) 
are hereby incorporated in and shall be deemed to be part 
of this Award. 
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is unable to attend of: 
 
(a) the employee's inability to attend for work, 
 
(b) the nature of the employee's illness or injury, 
 
(c) the estimated duration of absence, 
 

unless prevented from doing so by circumstances 
beyond the control of the employee.  The 
employee shall also advise the employer as soon 
as reasonably practicable of any variation to the 
estimated duration of absence. 
 

(6) Medical Certificates Requirements 
 

The provisions of this clause do not apply to an employee 
who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
employee shall not be required to produce a certificate 
from a medical practitioner with respect to absences of two 
days or less, unless after two such absences in any year of 
service, the employer requests in writing that the next and 
subsequent absences in that year if any, shall be 
accompanied by a certificate. 
 

(7) Special Provisions re Annual Leave 
 

(a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during 
the time when the employee is absent on annual 
leave and an employee may apply for and the 
employer shall grant paid sick leave in place of 
paid annual leave. 

 
(b) Application for replacement shall be made within 

seven days of resuming work and then only if the 
employee was confined to the employee's place 
of residence or a hospital as a result of personal 
ill health or injury for a period of seven 
consecutive days or more and the employee 
produces a certificate from a registered medical 
practitioner that the employee was so confined.  
Provided that the provisions of this paragraph do 
not relieve the employee of the obligation to 
advise the employer in accordance with 
subclause (5) of this clause if the employee is 
unable to attend for work on the working day 
next following the employee's annual leave. 

 
(c) Replacement of paid annual leave by paid sick 

leave shall not exceed the period of sick leave to 
which the employee was entitled at the time the 
employee proceeded on annual leave and shall 
not be made with respect to fractions of a day. 

 
(d) Where paid sick leave has been granted by the 

employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the 
annual leave equivalent to the paid sick leave is 
hereby replaced by the paid sick leave and the 
replaced annual leave may be taken at another 
time mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
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termination occurs before then, be paid for in 
accordance with the provisions of Clause 10. - 
Annual Leave of this award. 

 
(e) Payment for replaced annual leave shall be at the 

rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 10. - Annual Leave 
of this award shall be deemed to have been paid 
with respect to the replaced annual leave. 

 
(8) Transmission on Sale of Business 
 

Where a business has been transmitted from one employer 
to another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 2 of 
the Long Service Leave provisions published in the 
Western Australian Industrial Gazette Volume 69 part 1, 
subpart 1, page 1, the paid sick leave standing to the credit 
at the dates of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 
 

(9) Barriers to Grant of Sick Pay 
 

The provisions of this clause with respect to payment do 
not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 
 

(10) Casual Employees 
 

The provisions of this clause do not apply to casual 
employees. 

 
 

15. - MEAL TIMES AND BREAK PERIODS 
 

(1) Meal Breaks shall be of a duration of not more than one 
hour and not less than half an hour and shall be granted and 
taken in one continuous period. 

 
(2) A meal break shall be taken after not less than two and a 

half hours nor more than five hours work have been 
performed on any day and, except as provided by subclause 
(3) hereof employees shall not be required to work for 
more than five hours without a break for a meal. 

 
(3) Where an employee is required to work for more than five 

hours without a break for a meal as a consequence of the 
operation of subclause (4) hereof, such employee shall be 
allowed a paid tea break of fifteen minutes duration in lieu 
of the requirement to take an additional meal break.  The 
fifteen minute tea break referred to herein shall be taken in 
that part of the day which forms the substantial part of the 
employee's work and shall be in lieu of one of the breaks 
allowed by subclause (6) hereof. 

 
(4) From Monday to Saturday inclusive the lunch period may 

be taken between the hours of 11.00am and 3.00pm. 
 
(5) An employee who is required to work ordinary hours on 

the night of late trading shall be entitled to an evening meal 
break to be taken between the hours of 4.30pm and 
7.00pm. 

 

15. - PARENTAL LEAVE 
 
(1) Parental leave is provided for in accordance with 

Division 5 of Part 2-2 of the Fair Work Act 2009 
(Cth) and the Minimum Conditions of 
Employment Act 1993 (WA). 
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(6) An employee working more than eight ordinary hours in 
any day shall be entitled to two paid tea breaks of ten 
minutes to be taken in the morning and afternoon.  
Otherwise an employee shall be allowed a ten minute break 
each day either in the first or second half of the work 
period Monday to Saturday inclusive.  Such breaks shall be 
taken to suit the employer's business provided that no 
employee shall be required to work for more than four and 
a half hours without having had such a break and provided 
further that such a break shall not take place within a 
period of one hour of commencing or finishing work, or 
within a period of one hour of the employee's lunch period 
or during the time of late night trading. 

 
(7) (a) Where an employee is required to continue 

working beyond his/her normal finishing time for 
more than two hours he/she shall be allowed a 
break for a meal of not less than thirty minutes.  
Such break shall be allowed to the employee 
before the expiration of the period of work 
beyond his/her normal finishing time referred to 
herein and not earlier than 5.00pm. 

 
(b) If the overtime to be worked continues beyond 

the meal break, an additional half hour meal 
break shall be allowed after each period of 
overtime not exceeding five hours. 

 
(8) Where it is not possible for the employer to grant a meal 

break on any day, the said meal break shall either be 
treated as time worked and the employee shall be paid at 
the rate applicable to the employee at the time such meal 
break is due plus fifty per cent of the prescribed ordinary 
hourly rate applying to such employee until such time as 
the employee is released for a meal or be allowed time off 
with pay within the roster period equivalent to fifty per 
cent of the time elapsed between when the said meal break 
became due and when the employee is released for a meal. 

 
(9) Unless otherwise specified meal breaks shall be unpaid. 
 

16. - MEAL MONEY 
 

(1) The meal money required to be paid to all employees 
pursuant to this clause shall be $12.55. 

 
(2) When an employee is required to continue working after 

the usual finishing time for more than one hour he/she shall 
be paid the meal money prescribed in subclause (1) of this 
clause for the purchase of any meal required. 

 
(3) Late Night Trading Meal Allowance - 
 

An employee who commences work prior to 12.30pm on 
the day of late night trading and is required to work beyond 
7.00pm on that day shall be paid a meal allowance as 
prescribed by subclause (1) of this clause. 
 

(4) Meal Money may be paid prior to the meal period on the 
day upon which the overtime is to be worked or as part of 
the normal weekly or fortnightly wage as appropriate. 

 

16. - BEREAVEMENT LEAVE 
 

Bereavement leave is provided for in the Minimum 
Conditions of Employment Act 1993 (WA). 
 

17. - TIME AND WAGES RECORD 
 

(1) Each employer bound by this award shall maintain a record 
containing the following information relating to each 
employee. 

 

17. - FAMILY AND DOMESTIC VIOLENCE LEAVE 
 

Family and domestic violence leave is provided for in 
Division 7 of Part 2-2 of the Fair Work Act 2009 (Cth) and 
the Minimum Conditions of Employment Act 1993 (WA). 
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(a) the name and address given by the employee, 
 
(b) the age of apprentices, 
 
(c) the classification of the employee and whether 

the employee is full-time, part-time or casual, 
 
(d) the commencing and finishing times of each 

period of work each day, 
 
(e) the number of ordinary hours and the number of 

overtime hours worked each day and the totals 
for each pay period, 

 
(f) the wages and any allowances paid to the 

employee each pay period and any deductions 
made therefrom. 

 
(2) (a) At the time of payment of wages the employee 

may be given a pay slip showing that part of the 
record specified in paragraphs (e) and (f) of 
subclause (1) with respect to the pay period for 
which payment is being made. 

 
(b) If a pay slip is not given to the employee as 

prescribed in paragraph (a) hereof the employer 
shall permit the employee to inspect the record 
either at the time of payment or at such other 
time as may be convenient to the employer.  The 
employer shall not unreasonably withhold the 
record from inspection by the employee. 

 
(3) (a) The record may be maintained in one or more 

parts depending on the system of recording used 
by the employer whether manual or mechanical 
provided that if the record is maintained in more 
than one part, those parts shall be kept in such a 
manner as will enable the inspection referred to 
in subclauses (2) and (4) to be conducted at the 
one establishment. 

 
(b) The record shall be kept in date order so that the 

inspections referred to in subclauses (2) and (4) 
of this clause may be made with respect to any 
period in the six years from 1st March 1986. 

 
(c) The employer may, if it is part of normal 

business practice, periodically send the record or 
any part of the record to another person, provided 
that the provision of this paragraph shall not 
relieve the employer of the obligations with 
respect to provisions contained elsewhere in this 
clause with the exception of those contained in 
paragraph (b) of this subclause. 

 
(d) Subject to this clause the record shall be available 

for inspection by a duly authorised official of the 
union during the normal hours of business of the 
employer, but excepting any time when the 
employer or his/her employees who are required 
to maintain the record may be absent.  Before 
exercising a power of inspection the 
representative shall give reasonable notice of not 
less than 24 hours to the employer. 

 
(e) The union official shall be permitted reasonable 

time to inspect the record and, if he/she requires, 
take an extract or copy of any of the information 
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contained therein. 
 

(4) (a) If, for any reason, the record is not available for 
inspection by the union official when the request 
is made, the union official and the employer or 
his/her agent may fix a mutually convenient time 
for the inspection to take place. 

 
(b) If a mutually convenient time cannot be fixed, 

the union official may advise the employer in 
writing that he/she requires to inspect the record 
in accordance with the provisions of this award 
and shall specify the period contained in the 
record which he/she requires to inspect. 

 
(c) Within 10 days of the receipt of such advice: 
 

(i) Employers who normally keep the 
record at a place more than 35 
kilometres from the G.P.O.  Perth shall 
send a copy of that part of the record 
specified to the office of the union; and 

 
(ii) Employers who normally keep the 

record at a place less than 35 
kilometres from the G.P.O.  Perth shall 
make the record available to the union 
official at the time specified by the 
union official.  If the record is not then 
made available to the union official the 
employer shall within three days send a 
copy of that part of the record specified 
to the office of the union. 

 
(d) In the event of a demand made by the union 

which the employer considers unreasonable the 
employer may apply to the Western Australian 
Industrial Relations Commission for direction.  
An application to the Western Australian 
Industrial Relations Commission made by an 
employer for direction will, subject to that 
direction, stay the requirements contained 
elsewhere in this subclause. 

 
(e) The Roster referred to in Clause 7. - Display of 

Rosters shall be available for inspection by a duly 
authorised representative of the union during 
normal trading hours on Monday, Tuesday or 
Wednesday of any week provided that the right 
of inspection provided by this paragraph shall not 
be exercised on more than one occasion in any 
week. 

 
 Insert the following as a heading before clause 18 ‘Wages’: 

 
PART 5 – RATES OF PAY AND ALLOWANCES 
 

18. - BREAKDOWNS 
 

The employer shall be entitled to deduct payment for any day or 
portion of a day upon which the employee cannot be usefully 
employed because of any strike by the Union or Unions affiliated 
with it, or by any other Association or Union, or through the 
breakdown of the employer's machinery, or any stoppage of work by 
any cause which the employer cannot reasonably prevent. 

18. - WAGES 
 

(1) (a) The rate of wage set out in paragraph 
(b) hairdressing of this subclause 
reflects a total rate for ordinary hours 
of work Monday to Saturday inclusive. 
This total rate is comprised of a 
notional base rate plus a 10 per cent all 
purpose loading in lieu of the penalties 
which applied prior to the first pay 
period on or after 1 March 1993 for 
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work performed in ordinary hours on 
the one night of late trading and on 
Saturday.  

 
(b) The minimum wage payable for 

ordinary hours to employees bound by 
this Award from the beginning of the 
first pay period commencing on or after 
1 July 2023 shall be as follows: 

 
In hairdressing: 

Classification 

Award 
Rate 
per 

week $ 

Hourly 
Rate $ 

Hair and beauty employee Level 1 933.40 24.65 
Hair and beauty employee Level 2 961.10 25.29 
Hair and beauty employee Level 3 1075.60 28.31 
Hair and beauty employee Level 5 1093.70 28.78 
Hair and beauty employee Level 6 1111.80 29.26 

 
In beauty: 

Classification 

Award 
Rate 
per 

week $ 

Hourly 
Rate $ 

Hair and beauty employee Level 1 939.60 24.73 
Hair and beauty employee Level 2 961.10 25.29 
Hair and beauty employee Level 3 995.00 26.18 
Hair and beauty employee Level 4 1013.40 26.67 
Hair and beauty employee Level 5 1043.80 27.47 
Hair and beauty employee Level 6 1081.00 28.45 

 
(c) A casual employee is entitled to be 

paid a 20 per cent loading on the 
hourly rate for the applicable 
classification specified in clause 1(b) 
for all hours worked. 
 

(d) No employee shall be worse off as a 
result of the inclusion of the hours from 
6.00 p.m. to 9.00 p.m. Monday to 
Friday, and between 9.00 a.m. and 5.00 
p.m. as ordinary hours in accordance 
with Clause 7. - Hours. If an employee 
is engaged to work on more than one 
late night between Monday to Friday, 
their minimum pay shall be the greater 
of the amount payable pursuant to this 
clause for ordinary hours, or the 
amount they would have received for 
ordinary hours and overtime if those 
hours had been worked prior to 1 July 
2023. 

 
(2) Apprentices: (Percentage of the appropriate Hair 

and beauty employee Level 3 rate of wage per 
week). 

 
(a) THREE YEAR TERM 
 

 % 
First Year 50 
Second Year 70 
Third Year 85 
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(b) APPRENTICE (OFF THE JOB 

GRADUATE) 
 

An Apprentice (Off the Job Graduate) 
is an Apprentice, as defined in 
subclause (2) of Clause 4. - Definitions 
of this Award, who has successfully 
completed a training program, which 
has been accredited by the Training 
Accreditation Council and which meets 
all the off-the-job training requirements 
of an apprenticeship, at a registered 
training provider. 
 

First Year 50 
Second Year 70 
Third Year 85 

 
 The hourly rates of pay for school-based apprentices and 

part-time apprentices shall be in accordance with the 
“General Order to establish Wage Structures for school-
based and part-time apprentices”: [2007] WAIRC 00382 
(2007) 87 WAIG 735. 
 
(3) Adult Apprentices  

 
In the case of an apprentice aged twenty-one 
years or over, where the rate of wage determined 
by the application of paragraphs (a) or (b) of this 
subclause is less than the minimum wage for 
adults as prescribed by the Commission from 
time to time in General Orders, that minimum 
wage shall apply in lieu of the rates otherwise 
applicable by the application of this subclause. 

 
(4) Where a permanent employee is advised that they 

will be required to work until specified time, 
such employee shall be entitled to be paid until 
such specified time, notwithstanding that the 
employer may allow the employee to leave early. 

 
(5) Apprentice Assessment 
 

Notwithstanding that the term of the 
apprenticeship shall have expired, an employee 
shall continue to receive the wage payable in the 
last year of apprenticeship until the employee has 
been assessed as achieving the necessary trade 
skills outlined in the Trade Training Schedule 
and a final Trade Certificate has been issued. 
 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees’ skill, competence and training 

 
19. - POSTING OF AWARD 

 
A copy of this award shall be kept in a conveniently conspicuous 
place in the staff room of the employer's premises. 
 

19. - TRAINEESHIPS 
 
(1) The minimum rates of pay and conditions of 

employment applicable to trainees will be those 
set out in Schedule E - National Training Wage 
of the Miscellaneous Award 2020 as amended 
from time to time. 

 
Note: The Miscellaneous Award 2020 is a modern 

award that applies to employers and employees 
in the national industrial relations system. The 
rates of pay for trainees are usually adjusted from 
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1 July each year. 
 

20. - STAFF ROOM 
 

The employer shall provide a suitable room or accommodation for 
employees in which to change and keep their clothes while on duty. 

 

CLAUSE DELETED 

 20. - SUPPORTED WAGE SYSTEM FOR EMPLOYEES 
WITH DISABILITIES 

 
25.1 This clause defines the conditions which will 

apply to employees who because of the effects of 
a disability are eligible for a supported wage 
under the terms of this Award.  In the context of 
this clause, the following definitions will apply: 

 
(1) "Supported Wage System" means the 

Commonwealth Government system to promote 
employment for people who cannot work at full 
award wages because of a disability as 
documented in “Supported Wages System 
Handbook”. The Handbook is available from the 
following website: www.jobaccess.gov.au. 

 
(2) "Approved Assessor" means a person accredited 

by the management unit established by the 
Commonwealth under the Supported Wage 
System to perform assessments of an individual’s 
productive capacity within the Supported Wage 
System. 

 
(3) "Disability Support Pension" means the 

Commonwealth pension scheme to provide 
income security for persons with a disability as 
provided under the Social Security Act 1991 
(Cth), as amended from time to time, or any 
successor to that scheme. 

 
(4) "Assessment instrument" means the tool 

provided for under the Supported Wage System 
that records the assessment of the productive 
capacity of the person to be employed under the 
Supported Wage System. 

 
25.2 Eligibility Criteria 
 

Employees covered by this clause will be those 
who are unable to perform the range of duties to 
the competence level required within the class of 
work for which the employee is engaged under 
this Award, because of the effects of a disability 
on their productive capacity and who meet the 
impairment criteria for receipt of a Disability 
Support Pension. (The clause does not apply to 
any existing employee who has a claim against 
the employer that is subject to the provisions of 
workers’ compensation legislation or any 
provision of this Award relating to the 
rehabilitation of employees who are injured in 
the course of their current employment.) 

 
25.3 Supported Wage Rates 
 

Employees to whom this clause applies shall be 
paid the applicable percentage of the minimum 
rate of pay prescribed by this Award for the class 
of work which the person is performing 
according to the following schedule: 

http://www.jobaccess.gov.au/
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Assessed Capacity 
(subclause 25.4) 

% of Prescribed 
Award Rate 

10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

 
Provided that the minimum amount payable shall 
be not less than that prescribed in Schedule D of 
the national Miscellaneous Award 2020, as 
amended from time to time. 

 
*Where a person’s assessed capacity is 10%, he 
or she shall receive a high degree of assistance 
and support. 

 
25.4 Assessment of Capacity 
 

For the purpose of establishing the percentage of 
the award rate to be paid to an employee under 
this Award, the productive capacity of the 
employee will be assessed in accordance with the 
Supported Wage System and documented in an 
assessment instrument by an approved assessor, 
having consulted the employer and employee 
and, if the employee so desires, the union. 

 
25.5 Lodgement of Assessment Instrument 
 
(1) All assessment instruments under the conditions 

of this clause, including the appropriate 
percentage of the award wage to be paid to the 
employee, shall be lodged by the employer with 
the Registrar of the Commission. 

 
(2) All assessment instruments shall be agreed and 

signed by the parties to the assessment, provided 
that where a union which is party to the award, is 
not a party to the assessment, it shall be referred 
by the Registrar to the union by certified mail 
and shall take effect unless an objection is 
notified to the Registrar within ten (10) working 
days. 

 
25.6 Review of Assessment 
 

The assessment of the applicable percentage 
should be subject to annual review or earlier on 
the basis of a reasonable request for such a 
review.  The process of review shall be in 
accordance with the procedures for assessing 
capacity under the Supported Wage System. 

 
25.7 Other Terms and Conditions of Employment 
 

Where an assessment has been made, the 
applicable percentage shall apply to the wage rate 
only.  Employees covered by the provisions of 
the clause will be entitled to the same terms and 
conditions of employment as all other employees 
covered by this Award paid on a pro-rata basis. 

 

https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000104/default.htm
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25.8 Workplace Adjustment 
 

An employer wishing to employ a person under 
the provisions of this clause shall take reasonable 
steps to make changes in the workplace to 
enhance the employee’s capacity to do the job. 
Changes may involve re-design of job duties, 
working time arrangements and work 
organisation in consultation with other 
employees in the area. 

 
25.9 Trial Period 
 
(1) In order for an adequate assessment of the 

employee’s capacity to be made, an employer 
may employ a person under the provisions of this 
clause for a trial period not exceeding twelve (12) 
weeks, except that in some cases additional work 
adjustment time (not exceeding four (4) weeks) 
may be needed. 

 
(2) During the trial period the assessment of capacity 

shall be undertaken and the proposed wage rate 
for a continuing employment relationship shall 
be determined. 

 
(3) The minimum amount payable to the employee 

during the trial period shall be no less than that 
prescribed in Schedule D of the national 
Miscellaneous Award 2020, as amended from 
time to time. 

 
(4) Work trials should include induction or training 

as appropriate to the job being trialled. 
 
(5) Where the employer and employee wish to 

establish a continuing employment relationship 
following the completion of the trial period, a 
further contract of employment shall be entered 
into based on the outcome of assessment under 
25.4. 

 
21. - LONG SERVICE LEAVE 

 
The Long Service Leave provisions set out in the Western Australian 
Industrial Gazette Volume 69 part 1, subpart 1, page 1, are hereby 
incorporated in and shall be deemed to be part of this award. 
 

21. - SUPERANNUATION 
 

(1) The Superannuation Guarantee (Administration) 
Act 1992 (Cth), the Superannuation Guarantee 
Charge Act 1992 (Cth), the Superannuation 
Industry (Supervision) Act 1993 (Cth) and the 
Superannuation (Resolution of Complaints) Act 
1993 (Cth) deals with the superannuation rights 
and obligations of employers and employees. 

 
(2) The employer must make superannuation 

contributions to a superannuation fund for the 
benefit of an employee as will avoid the 
employer being required to pay the 
superannuation guarantee charge under 
superannuation legislation with respect to that 
employee. 

 
(3) The employer must notify the employee of the 

entitlement to nominate a complying 
superannuation fund or scheme to which 
contributions in respect of the employee may be 
made. 

 
(4) The employer must make contributions to a 

complying fund or scheme nominated by the 

https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000104/default.htm
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employer until the employee nominates such a 
fund or scheme. 

 
(5) The employer and the employee are bound by the 

employee’s nomination unless the employer and 
employee agree to change the complying 
superannuation fund or scheme to which 
contributions are to be made. 

 
(6) An employer must not unreasonably refuse to 

agree to a change of complying superannuation 
fund or scheme requested by an employee. 

 
22. - TOOLS OF TRADE 

 
(1) Employee to Provide Tools of Trade 
 

Full-time and Part-time Seniors shall provide their own 
tools of trade which shall consist of scissors, combs, 
clippers, handbrushes and haircutting razors and handdryer.  
These tools shall be kept in a workmanlike condition. 
 

(2) Apprentices to Provide Tools of Trade 
 

(a) Indentured Apprentices shall provide their own 
tools for Technical College training purposes.  
These tools shall be available for salon use. 

 
(b) The tools shall consist of the following:- 
 

• 1 cutting comb  
• 1 setting comb  
• 1 tail comb  
• 1 large comb  
• 1 afro comb  
• 1 teasing comb  
• 1 pair scissors  
• 2 salon sized towels  
• 2 boxes curl clips  
• 5 sectioning clips  
• medium and small rollers  
• stick pins  
• 3 round brushes for blow drying  
• 1 brush for finish on setting  
• 1 vent brush 

 
(3) Employees Responsible for breakage and Loss of Tools 
 

An employee shall be responsible for all breakages or 
losses of tools of trade and shall make good all such 
breakages or losses. 
 

(4) Tool Allowance 
 

In addition to the weekly wage a tool allowance of $8.30 
per week shall be payable to full time Seniors, part time 
Seniors, indentured apprentices, and probationary 
apprentices. 
 

(5) Replacement of Tools by Employer 
 

Any replacement tools required to be provided by the 
employer shall be at the expense of the employee.  A 
weekly amount not exceeding $10 shall be paid to the 
employer by the employee for any such replacement until 
the cost of the replacement has been paid in full. 

 

22. - PAYMENT OF WAGES 
 

(1) (a) The employer may elect to pay 
employees in cash, by cheque or by 
means of a credit transfer to a bank, 
building society or credit union account 
in the name of the employee. The day 
that the credit transfer is credited to the 
employee's account shall be deemed to 
be the date of payment. 

 
(b) Payment shall be made within three 

trading days from the last day of the 
pay period and if in cash or by cheque 
shall be made during the employee's 
ordinary working hours. 

 
(c) No employer shall change its method of 

payment to employees without first 
giving them at least four weeks' notice 
of such change. 

 
(d) No employee shall be required to 

accept a change in the method of 
payment if such change causes 
hardship. Any dispute concerning 
hardship in a particular case shall be 
referred to a Board of Reference for 
determination. 

 
(2) (a) The employer may elect to pay 

employees weekly or fortnightly in 
accordance with subclause (1) of this 
clause. 

 
(b) No employer shall change the 

frequency of payment to employees 
without first giving them and the union 
at least four weeks' notice of such 
change. 

 
(c) The method of introducing a fortnightly 

pay system shall be by the payment of 
an additional week's wages in the last 
weekly pay before the change to 
fortnightly pays to be repaid by equal 
fortnightly deductions made from the 
next and subsequent pays provided the 
period for repayment shall not be less 
than 20 weeks or some other method 
agreed upon by the union and 
employer. 

 
(3) For the purpose of effecting the rostering off of 

employees provided by this Award such wages 
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may be either for the actual hours worked each 
week; or an amount being the calculated weekly 
average of the wages accruing over the two 
weekly period. 

23. - PREMIUMS 
 

No person shall directly or indirectly request or permit any other 
person to pay or give, or shall receive from any person, any 
premiums, bonuses, consideration or payment for employing or 
teaching or purporting to employ or teach such person, or any other 
person, any of the callings to which this award applies. 

 

CLAUSE DELETED 

 23. - TIME AND WAGES RECORD 
 

(1) An employer must keep employment records and 
provide pay slips in accordance with Part II of 
Division 2F Keeping of and access to 
employment records and pay slips of the 
Industrial Relations Act 1979 (WA) and section 
26 of the Long Service Leave Act 1958 (WA) 

 
(2) Conditions regarding right of entry by authorised 

representation of the union are dealt with in Part 
II of Division 2G Right of entry and inspection 
by authorised representatives of the Industrial 
Relations Act 1979 (WA). 

 
(3) The Roster referred to in Clause 8. - Display of 

Rosters shall be available for inspection by a 
duly authorised representative of the Union 
during normal trading hours provided that the 
right of inspection provided by this paragraph 
shall not be exercised on more than one occasion 
in any week. 

 
24. - PROPORTION 

 
(1) Apprentices 
 

The maximum number of apprentices allowed to any 
employer in the industry shall be in the proportion of two 
to every one fully qualified senior hairdresser employed by 
him or her. 
 

(2) Working Proprietors 
 

Where the employer or partner, or manager or company 
director, is a fully qualified hairdresser and regularly works 
at the trade, such persons shall be counted as senior 
hairdressers for the purposes of computing the number of 
apprentices to be allowed. 
 

(3) Final Year Apprentices Deemed Senior 
 

For the purposes of this clause an apprentice in the final 
year of apprenticeship shall be deemed to be a senior. 

 

24. - MEAL ALLOWANCE 
 

(1) In this clause “Standard Meal Allowance” means 
an allowance that is equal to the amount 
prescribed or meals under clause 20.5 of the 
Modern Award.    

 
(2) When an employee is required to continue 

working after the usual finishing time for more 
than one hour they shall be paid the Standard 
Meal Allowance. 

 
(3) Late Night Trading Meal Allowance - 
 

An employee who commences work prior to 
12.30 p.m. on the day of late night trading and is 
required to work beyond 7.00 p.m. on that day 
shall be paid the Standard Meal Allowance. 
 

(4) Meal allowance may be paid prior to the meal 
period on the day upon which the overtime is to 
be worked or as part of the normal weekly or 
fortnightly wage as appropriate.  
 

(5) An employee is only entitled to be paid the meal 
allowance on 1 occasion in any week. 

 
25. - SUPPORTED WAGES EMPLOYEES 

 
(1) The clause defines the conditions which will apply to 

employees who, because of the effects of a disability, are 
eligible for a supported wage under the terms of this award.  
In the context of this clause the following definitions will 

25. - LOCATION ALLOWANCE 
 

(1) Subject to the provisions of this clause, in 
addition to the rates prescribed in the wages 
clause of this Award, an employee shall be paid 
the following weekly allowances when employed 
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apply: 
 

(a) “Supported Wage System” means the 
Commonwealth Government system to promote 
employment for people who cannot work at full 
award wages because of a disability, as 
documented in “[Supported Wage System: 
Guidelines and Assessment Process]”. 

 
(b) “Accredited Assessor” means a person accredited 

by the management unit established by the 
Commonwealth under the Supported Wage 
System to perform assessments of an individual’s 
productive capacity within the Supported Wage 
System. 

 
(c) “Disability Support Pension” means the 

Commonwealth pension scheme to provide 
income security for persons with a disability as 
provided under the Social Security Act 1991, as 
amended from time to time, or any successor to 
that scheme. 

 
(d) “Assessment Instrument” means the form 

provided for under the Supported Wage System 
that records the assessment of the productive 
capacity of the person to be employed under the 
Supported Wage System. 

 
(2) Eligibility Criteria 
 

(a) Employees covered by this clause will be those 
who are unable to perform the range of duties to 
the competence level required within the class of 
work for which the employee is engaged under 
this award, because of the effects of a disability 
on their productive capacity and who meet the 
impairment criteria for receipt of a Disability 
Support Pension. 

 
(b) This clause does not apply to any existing 

employee who has a claim against the employer 
which is subject to the provisions of workers’ 
compensation legislation or any provision of this 
award relating to the rehabilitation of employees 
who are injured in the course of their current 
employment. 

 
(c) The award does not apply to employers in respect 

of their facility, program, undertaking, service or 
the like which receives funding under the 
Disability Services Act 1986 and fulfils the dual 
role of service provider and sheltered employer 
to people with disabilities who are in receipt of or 
are eligible for a disability support pension, 
except with respect to an organisation which has 
received recognition under Section 10 or Section 
12A of the Act, or if a part only has received 
recognition, that part. 

 
(3) Supported Wage Rates 
 

Employees to whom this clause applies shall be paid the 
applicable percentage of the minimum rate of pay 
prescribed by this award for the class of work which the 
person is performing according to the following schedule: 
 

Assessed Capacity  % of Prescribed Award Rate 

in the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly 
rates of pay, these allowances shall be shown as 
fortnightly allowances. 

 
TOWN PER WEEK 

Agnew $24.70 

Argyle $66.60 

Balladonia $25.80 

Barrow Island $43.40 

Boulder $10.60 

Broome $39.90 

Bullfinch $11.50 

Carnarvon $20.50 

Cockatoo Island $43.70 

Coolgardie $10.60 

Cue $25.50 

Dampier $34.80 

Denham $20.50 

Derby $41.40 

Esperance $7.10 

Eucla $27.80 

Exmouth $36.60 

Fitzroy Crossing $50.40 

Halls Creek $58.40 

Kalbarri $9.00 

Kalgoorlie $10.60 

Kambalda $10.60 

Karratha $41.90 

Koolan Island $43.70 

Koolyanobbing $11.50 

Kununurra $66.60 

Laverton $25.40 

Learmonth $36.60 

Leinster $24.70 

Leonora $25.40 

Madura $26.80 

Marble Bar $64.80 

Meekatharra $22.00 

Mount Magnet $27.60 

Mundrabilla $27.30 

Newman $23.80 

Norseman $22.10 
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(Sub-clause 4) 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

 
(Provided that the minimum amount payable shall not be 
less than $102 per week).   
 
* Where a person’s assessed capacity is 10 per cent, they 
shall receive a high degree of assistance and support. 
 

(4) Assessment of Capacity 
 

For the purpose of establishing the percentage of the award 
rate to be paid to an employee under this award, the 
productive capacity of the employee will be assessed in 
accordance with the Supported Wage System and 
documented in an assessment instrument by either: 
 
(a) the employer and the union, in consultation with 

the employee or, if desired, by any of these; 
 
(b) the employer and an accredited assessor from a 

panel agreed by the parties to the award and the 
employee. 

 
(5) Lodgement of Assessment Instrument 
 

(a) All assessment instruments under the conditions 
of this clause, including the appropriate 
percentage of the award wage to be paid to the 
employee, shall be lodged by the employer with 
the Registrar of the Western Australian Industrial 
Relations Commission. 

 
(b) All assessment instruments shall be agreed and 

signed by the parties to the assessment, provided 
that where a union which is party to the award is 
not a party to the assessment, it shall be referred 
by the Registrar to the union by certified mail 
and shall take effect unless an objection is 
notified to the Registrar within ten working days. 

 
(6) Review of Assessment 
 

The assessment of the applicable percentage should be 
subject to annual review or earlier on the basis of a 
reasonable request for such a review.  The process of 
review shall be in accordance with the procedures for 
assessing capacity under the Supported Wage System. 
 

(7) Other Terms and Conditions of Employment 
 

Where an assessment has been made the applicable 
percentage shall apply to the wage rate only.  Employees 
covered by the provisions of the clause will be entitled to 
the same terms and conditions of employment as all other 
employees covered by this award paid on a pro-rata basis. 
 

(8) Workplace Adjustment 
 

An employer wishing to employ a person under the 

Nullagine $64.70 

Onslow $43.40 

Pannawonica $32.30 

Paraburdoo $32.20 

Port Hedland $34.60 

Ravensthorpe $13.00 

Roebourne $48.30 

Sandstone $24.70 

Shark Bay $20.50 

Southern Cross $11.50 

Telfer $59.40 

Teutonic Bore $24.70 

Tom Price $32.20 

Whim Creek $41.50 

Wickham $40.00 

Wiluna $25.00 

Wyndham $62.30 
(2) Except as provided in subclause (3) of this 

clause, an employee who has: 
 

(a) a dependant shall be paid double the 
allowance prescribed in subclause (1) 
of this clause; 

 
(b) a partial dependant shall be paid the 

allowance prescribed in subclause (1) 
of this clause plus the difference 
between that rate and the amount such 
partial dependant is receiving by way 
of a district or location allowance. 

 
(3) Where an employee: 
 

(a) is provided with board and lodging by 
their employer, free of charge; or 

 
(b) is provided with an allowance in lieu of 

board and lodging by virtue of the 
award or an order or agreement made 
pursuant to the Act; 

 
such employee shall be paid 66 2/3 per cent of 
the allowances prescribed in subclause (1) of this 
clause. 
 

(4) Subject to subclause (2) of this clause, junior 
employees, casual employees, part time 
employees, apprentices receiving less than adult 
rate and employees employed for less than a full 
week shall receive that proportion of the location 
allowance as equates with the proportion that 
their wage for ordinary hours that week is to the 
adult rate for the work performed. 

 
(5) Where an employee is on annual leave or 

receives payment in lieu of annual leave they 
shall be paid for the period of such leave the 
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provisions of this clause shall take reasonable steps to 
make changes in the workplace to enhance the employee’s 
capacity to do the job.  Changes may involve redesign of 
job duties, working time arrangements and work 
organisation in consultation with other employees in the 
area. 
 

(9) Trial Period 
 

(a) In order for an adequate assessment of the 
employee’s capacity to be made, an employer 
may employ a person under the provisions of this 
clause for a trial period not exceeding 12 weeks, 
except that in some cases additional work 
adjustment time (not exceeding four weeks) may 
be needed. 

 
(b) During the trial period the assessment of capacity 

shall be undertaken and the proposed wage rate 
for a continuing employment relationship shall be 
determined. 

 
(c) The minimum amount payable to the employee 

during the trial period shall be no less than $102 
per week. 

 
(d) Work trials should include induction or training 

as appropriate to the job being trialed. 
 
(e) Where the employer and employee wish to 

establish a continuing employment relationship 
following the completion of the trial period, a 
further contract of employment shall be entered 
into based on the assessment under subclause (4) 
of this clause. 

 

location allowance to which they would 
ordinarily be entitled. 

 
(6) Where an employee is on long service leave or 

other approved leave with pay (other than annual 
leave) they shall only be paid location allowance 
for the period of such leave they remain in the 
location in which they are employed. 

 
(7) For the purposes of this clause: 

 
(a) “Dependant” shall mean - 
 

(i) a spouse or defacto partner; 
or 

 
(ii) a child where there is no 

spouse or defacto partner; 
 
who does not receive a location 
allowance or who, if in receipt of a 
salary or wage package, receives no 
consideration for which the location 
allowance is payable pursuant to the 
provisions of this clause. 
 

(b) “Partial Dependant” shall mean a 
“dependant” as prescribed in paragraph 
(a) of this subclause who receives a 
location allowance which is less than 
the location allowance prescribed in 
subclause (1) of this clause or who, if 
in receipt of a salary or wage package, 
receives less than a full consideration 
for which the location allowance is 
payable pursuant to the provisions of 
this clause. 

 
(8) Where an employee is employed in a town or 

location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this 
clause shall be such amount as may be agreed 
between Australian Mines and Metals 
Association, the Chamber of Commerce and 
Industry of Western Australia and UnionsWA or, 
failing such agreement, as may be determined by 
the Commission. 

 
(9) Subject to the making of a General Order 

pursuant to s.50 of the Act, that part of each 
location allowance representing prices shall be 
varied from the beginning of the first pay period 
commencing on or after the 1st day in July of 
each year in accordance with the annual 
percentage change in the Consumer Price Index 
(excluding housing) for Perth, measured to the 
end of the immediately preceding March quarter, 
the calculation to be taken to the nearest 
ten cents. 

 
26. - BOARD OF REFERENCE 

 
For the purpose of this award, a Board of Reference is hereby 
appointed which shall be constituted in accordance with section 48 of 
the Act.  The said Board shall have assigned to it in the event of no 
agreement being arrived at between the parties to the dispute, the 
functions of:- 
 

CLAUSE DELETED 
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(1) adjusting any matters of difference which may arise from 
time to time except such as involve interpretation of the 
provisions of this award or any of them; 

 
(2) dealing with any other matter which the Commission may 

refer to the Board from time to time. 
 

An appeal shall lie from any decision of such Board in the 
manner and subject to the conditions prescribed in the 
Industrial Relations Act, 1979. 

 
 26. - FIRST AID ALLOWANCE 

 
An employee holding either a Red Cross or St. John Senior 
First Aid Certificate of at least ‘A’ level who is appointed 
by the employer to perform first aid duties shall be paid an 
amount per week equal to the First aid allowance provided 
for in clause 20.3 of the Modern Award in addition to the 
employee’s ordinary rate. 
 

 Insert the following as a heading before clause 27 
‘Breakdowns’: 
 
PART 6 – OTHER 
 

27. - UNIFORMS  
 

In the event of an employee being required to wear a special uniform 
or costume, such special uniform or costume shall be provided by the 
employer.  Provided that an overall shall not be regarded as a special 
uniform or costume.  Employers shall provide apprentices with 
overalls, but the laundering of such overalls shall be the 
responsibility of the employee. 
 

27. - BREAKDOWNS 
 

The employer shall be entitled to deduct payment for any 
day or portion of a day upon which the employee cannot be 
usefully employed because of any strike by the Union or 
unions affiliated with it, or by any other association or 
union, or through the breakdown of the employer's 
machinery, or any stoppage of work by any cause which 
the employer cannot reasonably prevent. 
 

28. - COMPASSIONATE LEAVE 
 

An employee shall, on the death within Australia of a wife, husband, 
father, mother, brother, sister, child or stepchild and grandparents of 
the employee, be entitled to leave up to and including the day of the 
funeral of such relation and such leave for a period not exceeding the 
number of hours worked by the employee in two ordinary working 
days shall be without deduction of pay. 
 
The right to such leave shall be dependent on compliance with the 
following conditions: 
 
(1) The employee shall give the employer notice of intention 

to take such leave as soon as reasonably practicable after 
the death of such relation. 

 
(2) The employee shall furnish proof of such death to the 

satisfaction of the employer. 
 
(3) The employee shall not be entitled to leave under this 

clause during any period in respect of which the employee 
has been granted any other leave. 

 
For the purpose of this clause the words "wife" and "husband" shall 
not include a wife or husband from whom the employee is separated, 
but shall include a person who lives with the employee as a de facto 
wife or husband. 
 

28. - POSTING OF AWARD 
 

A copy of this Award shall be kept in a conveniently 
conspicuous place in the staff room of the employer's 
premises or made available to employees by accessible 
electronic means. 
 

29. - SUPERANNUATION 
 

The superannuation provisions contained herein operate subject to 
the requirements of the hereinafter prescribed provision titled - 
Compliance, Nomination and Transition. 

29. - TOOLS OF TRADE 
 

(1) Employee to Provide Tools of Trade 
 

Full-time and part-time Hair and Beauty 



104 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    85 
 

 
(1) Definitions: 
 

 (a) "Employees": In this clause all reference to 
employees shall mean employees whose 
employment is regulated by the following award: 

 
Hairdressers Award 1989 No.  32 of 1988 
 

(b) "The Fund": In this clause the fund shall mean: 
 

(i) The National Superannuation Plan 
(NSP) as may be amended from time to 
time, and includes any superannuation 
scheme which is made in succession 
thereto; or 

 
(ii) The Retail Employees Superannuation 

Trust (REST); or 
 
(iii) Such other alternative superannuation 

schemes as mutually agreed between 
the parties bound by this award; which 
are capital guaranteed funds and which 
conform to the Commonwealth 
Government's operational standards for 
occupational superannuation; or 

 
(iv) An alternative superannuation scheme 

conforming to the Commonwealth 
Government's operational standards for 
occupational superannuation, in which 
an employee of a respondent employer 
was a member on 9th November, 1989; 
or 

 
(v) An alternative superannuation scheme 

existing within a company conforming 
to the Commonwealth Government's 
operational standards for occupational 
superannuation and where an 
exemption has been granted in 
accordance with subclause (6) of this 
clause. 

 
(c) "Ordinary Time Earnings": In this clause the term 

"Ordinary Time Earnings" shall mean the base 
classification rate, including supplementary 
payments where appropriate and (if any) 
overaward payments, together with any other all 
purpose allowance or penalty payment for work 
in ordinary time and shall include in respect to 
casual employees the appropriate casual loadings 
as prescribed by this award, but shall exclude any 
payment for overtime worked. 

 
(d) "Approved Superannuation Fund": In this clause 

"Approved Superannuation Fund" shall mean a 
superannuation fund which complies with the 
Occupational Superannuation Standards Act, 
1987. 

 
(2) Employer Contributions to Superannuation 
 

(a) The employer shall contribute to the fund an 
amount equal to three per cent of the ordinary 
time earnings of each employee provided no 
contribution need be made in any month with 

Employees Level 3 and above engaged in 
hairdressing shall provide their own tools of trade 
which shall consist of scissors, combs, clippers, 
hand brushes and haircutting razors and hand 
dryer. These tools shall be kept in good working 
order. 
 

(2) Apprentices to Provide Tools of Trade 
 

(a) Indentured Apprentices engaged in a 
hairdressing apprenticeship shall 
provide their own tools for training 
purposes. These tools shall be available 
for salon use. 

 
(b) The tools shall consist of the 

following:- 
 

• 1 cutting comb 
• 1 setting comb 
• 1 tail comb 
• 1 large comb 
• 1 afro comb 
• 1 teasing comb 
• 1 pair scissors 
• 2 boxes curl clips 
• 5 sectioning clips 
• medium and small rollers 
• stick pins 
• 3 round brushes for blow drying 
• 1 brush for finish on setting  
• 1 vent brush 

 
(3) Employees Responsible for breakage and Loss of 

Tools 
 

An employee shall be responsible for all 
breakages or losses of tools of trade and shall 
make good all such breakages or losses. 
 

(4) Tool Allowance 
 

In addition to the weekly wage a tool allowance 
of equal to the allowance provided for in clause 
20.8(a) Tool Allowance of the Modern Award 
shall be payable to full-time and part-time Hair 
and Beauty Employees levels 3 and above, 
indentured hairdressing apprentices, and 
probationary hairdressing apprentices. 
 

(5) Replacement of Tools by Employer 
 

Any replacement tools required to be provided by 
the employer shall be at the expense of the 
employee. A weekly amount not exceeding $10 
shall be paid to the employer by the employee for 
any such replacement until the cost of the 
replacement has been paid in full. 
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respect to part-time or casual employees whose 
total earnings during that month is less than 
$450.00. 

 
(b) An employer shall not be required to contribute 

during any periods of unpaid leave or 
unauthorised absences of 38 ordinary hours or 
more.  Further an employer shall not be required 
to make additional contributions in respect of 
annual leave paid out on termination. 

 
(c) Contributions shall be made for each calendar 

month an employee is a member of the scheme.  
Contributions shall include periods during which 
the employee is in receipt of payments under the 
Workers' Compensation and Assistance Act, and 
all periods of paid leave under the terms of this 
award. 

 
(3) Employee Contributions 
 

Employees who may wish to make contributions to the 
Fund additional to those being paid by the employer 
pursuant to this clause, shall be entitled to pursuant to this 
clause, shall be entitled to authorise the employer to pay 
into the Fund from the employee's wages amounts 
specified by the employee  
 
Employee's contributions to the Fund requested under this 
subclause shall be made in accordance with the rules of the 
Fund. 
 

(4) Statement of Contributions 
 

The employer shall provide to each employee a statement 
setting out the amount of contributions made in accordance 
with this clause. 
 

(5) Cessation of Contributions 
 

The obligation of the employer to contribute to the Fund in 
respect of an employee shall cease on the last day of such 
employee's employment with the employer. 
 

(6) Exemptions 
 

(a) Employers of employees who are covered by an 
approved superannuation award, order or 
agreement made pursuant to the Industrial 
Relations Act, 1979 or the Australian Industrial 
Relations Act 1988 shall be exempted from the 
provisions of this clause. 

 
(b) An employer may make application to the 

Western Australian Industrial Relations 
Commission for exemption from the provisions 
of this clause and until proceedings before the 
Western Australian Industrial Relations 
Commission are finalised the provisions of this 
clause shall be deemed to have been complied 
with. 

 
Compliance, Nomination and Transition 

 
Notwithstanding anything contained elsewhere herein 
which requires that contribution be made to a 
superannuation fund or scheme in respect of an employee, 
on and from 30 June 1998 - 
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(a) Any such fund or scheme shall no longer be a 

complying superannuation fund or scheme for the 
purposes of this clause unless - 

 
(i) the fund or scheme is a complying fund 

or scheme within the meaning of the 
Superannuation Guarantee 
(Administration) Act 1992 of the 
Commonwealth; and 

 
(ii) under the governing rules of the fund or 

scheme, contributions may be made by 
or in respect of the employee permitted 
to nominate a fund or scheme; 

 
(b) The employee shall be entitled to nominate the 

complying superannuation fund or scheme to 
which contributions are to be made by or in 
respect of the employee; 

 
(c) The employer shall notify the employee of the 

entitlement to nominate a complying 
superannuation fund or scheme as soon as 
practicable; 

 
(d) A nomination or notification of the type referred 

to in paragraphs (b) and (c) of this subclause 
shall, subject to the requirements of regulations 
made pursuant to the Industrial Relations 
Legislation Amendment and Repeal Act 1995, be 
given in writing to the employer or the employee 
to whom such is directed; 

 
(e) The employee and employer shall be bound by 

the nomination of the employee unless the 
employee and employer agree to change the 
complying superannuation fund or scheme to 
which contributions are to be made; 

 
(f) The employer shall not unreasonably refuse to 

agree to a change of complying superannuation 
fund or scheme requested by a employee; 

 
Provided that on and from 30 June 1998, and 
until an employee thereafter nominates a 
complying superannuation fund or scheme - 
 

(g) if one or more complying superannuation funds 
or schemes to which contributions may be made 
be specified herein, the employer is required to 
make contributions to that fund or scheme, or one 
of those funds or schemes nominated by the 
employer; 

 
or 
 

(h) if no complying superannuation fund or scheme 
to which contributions may be made be specified 
herein, the employer is required to make 
contributions to a complying fund or scheme 
nominated by the employer. 

 
30. - PAYMENT OF WAGES 

 
(1) (a) The employer may elect to pay employees in 

cash, by cheque or by means of a credit transfer 
to a bank, building society or credit union 

30. - PROPORTION 
 

(1) Apprentices 
 

The maximum number of first year and second 
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account in the name of the employee.  The day 
that the credit transfer is credited to the 
employee's account shall be deemed to be the 
date of payment. 

 
(b) Payment shall be made within three trading days 

from the last day of the pay period and if in cash 
or by cheque shall be made during the employee's 
ordinary working hours. 

 
(c) No employer shall change its method of payment 

to employees without first giving them at least 
four weeks' notice of such change. 

 
(d) No employee shall be required to accept a change 

in the method of payment if such change causes 
hardship.  Any dispute concerning hardship in a 
particular case shall be referred to a Board of 
Reference for determination. 

 
(2) (a) The employer may elect to pay employees 

weekly or fortnightly in accordance with 
subclause (1) of this clause. 

 
(b) No employer shall change the frequency of 

payment to employees without first giving them 
and the Union at least four weeks' notice of such 
change. 

 
(c) The method of introducing a fortnightly pay 

system shall be by the payment of an additional 
week's wages in the last weekly pay before the 
change to fortnightly pays to be repaid by equal 
fortnightly deductions made from the next and 
subsequent pays provided the period for 
repayment shall not be less than 20 weeks or 
some other method agreed upon by the Union 
and employer. 

 
(3) For the purpose of effecting the rostering off of employees 

provided by this award such wages may be either for the 
actual hours worked each week; or an amount being the 
calculated weekly average of the wages accruing over the 
two weekly period. 

 

year apprentices allowed to any employer in the 
industry shall be in the proportion of two to every 
one hair and beauty employee level 3 or above 
employed by the employer. 
 

(2) Working Proprietors 
 

Where the employer or a partner, or manager, is a 
qualified at Certificate III level or above and 
regularly works at the trade, such persons shall 
be counted for the purposes of computing the 
number of apprentices to be allowed. 
 

(3) Final Year Apprentices Deemed Level 3 
 

For the purposes of this clause an apprentice in 
the final year of apprenticeship shall be deemed 
to be a hair and beauty employee level 3. 

 

31. - LOCATION ALLOWANCE 
 

(1) Subject to the provisions of this clause, in addition to the 
rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. 
Provided that where the wages are prescribed as fortnightly 
rates of pay, these allowances shall be shown as fortnightly 
allowances. 

 
TOWN PER WEEK 

Agnew $24.70 

Argyle $66.60 

Balladonia $25.80 

Barrow Island $43.40 

Boulder $10.60 

Broome $39.90 

Bullfinch $11.50 

31. - UNIFORMS 
 

In the event of an employee being required to wear a 
special uniform or costume, such special uniform or 
costume shall be provided by the employer. Provided that 
an overall shall not be regarded as a special uniform or 
costume. Employers shall provide apprentices with 
overalls, but the laundering of such overalls shall be the 
responsibility of the employee. 
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Carnarvon $20.50 

Cockatoo Island $43.70 

Coolgardie $10.60 

Cue $25.50 

Dampier $34.80 

Denham $20.50 

Derby $41.40 

Esperance $7.10 

Eucla $27.80 

Exmouth $36.60 

Fitzroy Crossing $50.40 

Halls Creek $58.40 

Kalbarri $9.00 

Kalgoorlie $10.60 

Kambalda $10.60 

Karratha $41.90 

Koolan Island $43.70 

Koolyanobbing $11.50 

Kununurra $66.60 

Laverton $25.40 

Learmonth $36.60 

Leinster $24.70 

Leonora $25.40 

Madura $26.80 

Marble Bar $64.80 

Meekatharra $22.00 

Mount Magnet $27.60 

Mundrabilla $27.30 

Newman $23.80 

Norseman $22.10 

Nullagine $64.70 

Onslow $43.40 

Pannawonica $32.30 

Paraburdoo $32.20 

Port Hedland $34.60 

Ravensthorpe $13.00 

Roebourne $48.30 

Sandstone $24.70 

Shark Bay $20.50 

Southern Cross $11.50 

Telfer $59.40 
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Teutonic Bore $24.70 

Tom Price $32.20 

Whim Creek $41.50 

Wickham $40.00 

Wiluna $25.00 

Wyndham $62.30 
(2) Except as provided in subclause (3) of this clause, an 

employee who has: 
 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

 
(b) a partial dependant shall be paid the allowance 

prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

 
(3) Where an employee: 
 

(a) is provided with board and lodging by their 
employer, free of charge; or 

 
(b) is provided with an allowance in lieu of board 

and lodging by virtue of the award or an order or 
agreement made pursuant to the Act; 

 
such employee shall be paid 66 2/3 per cent of the 
allowances prescribed in subclause (1) of this clause. 
 

(4) Subject to subclause (2) of this clause, junior employees, 
casual employees, part time employees, apprentices 
receiving less than adult rate and employees employed for 
less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for 
the work performed. 

 
(5) Where an employee is on annual leave or receives payment 

in lieu of annual leave they shall be paid for the period of 
such leave the location allowance to which they would 
ordinarily be entitled. 

 
(6) Where an employee is on long service leave or other 

approved leave with pay (other than annual leave) they 
shall only be paid location allowance for the period of such 
leave they remain in the location in which they are 
employed. 

 
(7) For the purposes of this clause: 

 
(a) “Dependant” shall mean - 
 

(i) a spouse or defacto partner; or 
 
(ii) a child where there is no spouse or 

defacto partner; 
 
who does not receive a location allowance or 
who, if in receipt of a salary or wage package, 
receives no consideration for which the location 
allowance is payable pursuant to the provisions 
of this clause. 
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(b) “Partial Dependant” shall mean a “dependant” as 
prescribed in paragraph (a) of this subclause who 
receives a location allowance which is less than 
the location allowance prescribed in 
subclause (1) of this clause or who, if in receipt 
of a salary or wage package, receives less than a 
full consideration for which the location 
allowance is payable pursuant to the provisions 
of this clause. 

 
(8) Where an employee is employed in a town or location not 

specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such 
amount as may be agreed between Australian Mines and 
Metals Association, the Chamber of Commerce and 
Industry of Western Australia and UnionsWA or, failing 
such agreement, as may be determined by the Commission. 

 
(9) Subject to the making of a General Order pursuant to s.50 

of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of 
the first pay period commencing on or after the 
1st day in July of each year in accordance with the annual 
percentage change in the Consumer Price Index (excluding 
housing) for Perth, measured to the end of the immediately 
preceding March quarter, the calculation to be taken to the 
nearest ten cents. 

 
32. - FIRST AID ALLOWANCE 

 
An employee holding either a Red Cross or St. John Senior First Aid 
Certificate of at least ‘A’ level who is appointed by the employer to 
perform first aid duties shall be paid $10.00 per week in addition to 
the employee’s ordinary rate. 

32. - INTRODUCTION OF CHANGE 
 

(1) Employer’s Duty to Notify 
 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, program, organisation, 
structure or technology that are likely 
to have significant effects on 
employees, the employer shall notify 
the employees who may be affected by 
the proposed changes and their union. 

 
(b) “Significant effects” include 

termination of employment, major 
changes in the composition, operation 
or size of the workforce or in the skills 
required; the elimination or diminution 
of job opportunities, promotion 
opportunities or job tenure; the 
alteration of hours of work; the need 
for retraining or transfer of employees 
to other work or locations and the 
restructuring of jobs. Provided that 
where the award makes provision for 
alteration of any of the matters referred 
to herein an alteration shall be deemed 
not to have significant effect. 

 
(2) Employer’s Duty to Discuss Change 
 

(a) The employer shall discuss with the 
employees affected and their union 
inter alia, the introduction of the 
changes referred to in subclause (1)(a) 
hereof, the effects the changes are 
likely to have on employees, measures 
to avert or mitigate the adverse effects 
of such changes on employees and shall 
give prompt consideration to matters 
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raised by the employees and/or their 
union in relation to the changes. 

 
(b) The discussions shall commence as 

early as practicable after a definite 
decision has been made by the 
employer to make the changes referred 
to in subclause (1)(a) hereof. 

 
(c) For the purposes of such discussions, 

the employer shall provide to the 
employees concerned and the union, all 
relevant information about the changes 
including the nature of the changes 
proposed, the expected effects of the 
changes on employees and any other 
matters likely to affect employees 
provided that the employer shall not be 
required to disclose confidential 
information the disclosure of which 
would be detrimental to the Employer’s 
interests. 

 
33. – ENTERPRISE BARGAINING 

 
(1) The Union and the employers to whom this clause applies 

recognise that because of the variety of employers and 
types of enterprises covered by this award, circumstances 
may exist within the industry which are appropriately 
regulated by single enterprise agreements or by workplace 
agreements or, where more than one union has coverage of 
employees within a workplace, a part-workplace agreement 
binding only on all employees eligible for membership of 
The Shop, Distributive and Allied Employees’ Association 
of Western Australia. 

 
(2) Such single employer agreements, to the extent that they 

are inconsistent with the provisions of this award, shall 
prevail over the provisions of this award upon ratification 
by the Western Australian Industrial Relations 
Commission. 

 
(3) Where either an employer or its employees propose a 

change in award conditions in relation to an enterprise, 
those parties shall contact the union for the purpose of 
negotiating such an agreement.  Where the union proposes 
a change in award conditions in relation to an enterprise, 
the union shall contact the employer for the purpose of 
negotiating such an agreement. 

 
(4) The employer and the union shall genuinely attempt to 

negotiate proposals for an agreement. 
 
(5) It shall be open to the employer and its employees to have 

had prior informal discussions about the possibility of an 
agreement of the character contemplated in this clause.  
However, the final agreement negotiations are to be 
handled by the union. 

 
(6) By arrangement between the employer and the union, 

employees of the enterprise may participate in the 
negotiation of an agreement and, in any event, there shall 
be consultation with employees by the union and the 
employer.  The union and the employer shall each have 
equal time to put alternative proposals to the employees 
during working hours. 

 
(7) Following negotiations between the employer and the 

CLAUSE DELETED 



104 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    93 
 

union but before an agreement can be achieved, a majority 
of employees shall have agreed to it. 

 
(8) The union and the employer may agree to adopt 

appropriate methods of ascertaining the views of the 
employees affected, such as a secret ballot, to ensure that 
the agreement is genuine. 

 
(9) Any agreement must be in writing and it shall specify the 

employees affected, the name and address of the enterprise 
affected, the terms of the agreement (including any award 
provisions from which the said enterprise is exempt) the 
alternate provisions which are to apply in lieu of such 
award provisions, the period of operation and the method 
of termination of the agreement prior to its expiration. 

 
(10) When an agreement is finalised, the parties to it shall make 

application to the Western Australian Industrial Relations 
Commission for its terms to be ratified in the appropriate 
manner. 

 
(11) Where the parties are unable to reach agreement, it shall be 

open for the matter to be referred to the Western Australian 
Industrial Relations Commission for resolution. 

 
(12) Nothing in this clause shall prevent an employer or the 

union from having any matter arising from this clause 
referred to the Western Australian Industrial Relations 
Commission for the purposes of Conciliation and/or 
arbitration. 

 
(13) This clause shall be reviewed by the parties to the award, at 

a date which is two years after the date on which the 
Western Australian Industrial Relations Commission 
approved Application No.  318 of 1992. 

 
 33. - DISPUTES PROCEDURE 

 
(1) This clause is inserted into the award/industrial 

agreement as a result of legislation which came 
into effect on 16 January 1996 (Industrial 
Relations Legislation Amendment and Repeal Act 
1995 (WA)) and further varied by legislation 
which came into effect on 23 May 1997 (Labour 
Relations Legislation Amendment Act 1997 
(WA)). 

 
(2) In the first instance, the matter is to be raised by 

the employee or employees affected and the 
immediate supervisor for discussion. 

 
The immediate supervisor shall review the matter 
in the light of the issues raised by the employee 
or employees. The immediate supervisor shall 
endeavour to accommodate the position of the 
employee or employees. 
 
The employee or employees may be represented 
by a shop steward or official of The Shop, 
Distributive and Allied Employees’ Association 
of Western Australia. 
 

(3) If the matter is not resolved through the 
procedure in subclause (2) above, the immediate 
supervisor, the employee or employees, or a shop 
steward or official of The Shop, Distributive and 
Allied Employees’ Association of Western 
Australia shall refer the matter to senior 
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management for discussion. 
 

Senior management shall review the matter in the 
light of the issues raised by the employee or 
employees. Senior management shall endeavour 
to accommodate the position of the employee or 
employees. 
 

(4) Each stage of the procedure shall not take more 
than 48 hours. 

 
(5) The employer or The Shop, Distributive and 

Allied Employees’ Association of Western 
Australia may refer the matter to the Western 
Australian Industrial Relations Commission at 
any time provided that with effect from 22 
November 1997 it is required that persons 
involved in the question, dispute or difficulty 
shall confer among themselves and make 
reasonable attempts to resolve questions, disputes 
or difficulties before taking those matters to the 
Commission. 

 
(6) Any settlement reached which is contrary to the 

terms of this Award shall not have effect unless 
and until that conflict is resolved. 

 
(7) Until the matter is finally determined, all work 

shall continue in accordance with the status quo 
which existed prior to the question, dispute or 
difficulty arising. No party shall be prejudiced as 
to the final settlement by the continuance of the 
work in accordance with this subclause. 

 
34. – CONSULTATIVE PROCEDURES 

 
The parties to this Award will co-operate in the establishment of 
Consultative Committees at an enterprise level to consult and 
negotiate on matters affecting the efficiency and productivity of the 
enterprise which are not the subject of this Award. 
 

CLAUSE DELETED 

 FIRST SCHEDULE - RESPONDENTS 
 

The Master Hairdressers Industrial Union of Employers of 
W.A. 
 
Armando’s Ladies-Gents Hairdressers 
 
Regent Enterprises Pty Ltd t/a Sam Rifici Hairdressing 
Salons 
 
Shock Waves Hair Design 
 

35. – INTRODUCTION OF CHANGE 
 

(1) Employer’s Duty to Notify 
 

(a) Where an employer has made a definite decision 
to introduce major changes in production, 
program, organisation, structure or technology 
that are likely to have significant effects on 
employees, the employer shall notify the 
employees who may be affected by the proposed 
changes and their Union. 

 
(b) “Significant effects” include termination of 

employment, major changes in the composition, 
operation or size of the workforce or in the skills 

SECOND SCHEDULE - NAMED UNION PARTY 
 

The named union party to this Award is The Shop, 
Distributive and Allied Employees’ Association of 
Western Australia. 
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required; the elimination or diminution of job 
opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need 
for retraining or transfer of employees to other 
work or locations and the restructuring of jobs.  
Provided that where the award makes provision 
for alteration of any of the matters referred to 
herein an alteration shall be deemed not to have 
significant effect. 

 
(2) Employer’s Duty to Discuss Change 
 

(a) The employer shall discuss with the employees 
affected and their Union inter alia, the 
introduction of the changes referred to in 
subclause (1)(a) hereof, the effects the changes 
are likely to have on employees, measures to 
avert or mitigate the adverse effects of such 
changes on employees and shall give prompt 
consideration to matters raised by the employees 
and/or their union in relation to the changes. 

 
(b) The discussions shall commence as early as 

practicable after a definite decision has been 
made by the employer to make the changes 
referred to in subclause (1)(a) hereof. 

 
(c) For the purposes of such discussions, the 

employer shall provide to the employees 
concerned and the Union, all relevant 
information about the changes including the 
nature of the changes proposed, the expected 
effects of the changes on employees and any 
other matters likely to affect employees provided 
that the employer shall not be required to disclose 
confidential information the disclosure of which 
would be detrimental to the Employer’s interests. 

 
36. – DISPUTES PROCEDURE 

 
(1) This clause is inserted into the award/industrial agreement 

as a result of legislation which came into effect on 16 
January 1996 (Industrial Relations Legislation Amendment 
and Repeal Act 1995) and further varied by legislation 
which came into effect on 23 May 1997 (Labour Relations 
Legislation Amendment Act 1997). 

 
(2) In the first instance, the matter is to be raised by the 

employee or employees affected and the immediate 
supervisor for discussion. 

 
The immediate supervisor shall review the matter in the 
light of the issues raised by the employee or employees.  
The immediate supervisor shall endeavour to accommodate 
the position of the employee or employees.   
 
The employee or employees may be represented by a shop 
steward or official of The Shop, Distributive and Allied 
Employees’ Association of Western Australia. 
 

(3) If the matter is not resolved through the procedure in 
subclause (2) above, the immediate supervisor, the 
employee or employees, or a shop steward or official of 
The Shop, Distributive and Allied Employees’ Association 
of Western Australia shall refer the matter to senior 
management for discussion. 

 
Senior management shall review the matter in the light of 
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the issues raised by the employee or employees.  Senior 
management shall endeavour to accommodate the position 
of the employee or employees. 
 

(4) Each stage of the procedure shall not take more than 48 
hours. 

 
(5) The employer or The Shop, Distributive and Allied 

Employees’ Association of Western Australia may refer 
the matter to the Western Australian Industrial Relations 
Commission at any time provided that with effect from 22 
November 1997 it is required that persons involved in the 
question, dispute or difficulty shall confer among 
themselves and make reasonable attempts to resolve 
questions, disputes or difficulties before taking those 
matters to the Commission. 

 
(6) Any settlement reached which is contrary to the terms of 

this award shall not have effect unless and until that 
conflict is resolved. 

 
(7) Until the matter is finally determined, all work shall 

continue in accordance with the status quo which existed 
prior to the question, dispute or difficulty arising.  No party 
shall be prejudiced as to the final settlement by the 
continuance of the work in accordance with this subclause. 

 
FIRST SCHEDULE – RESPONDENTS 

 
The Master Ladies’ Hairdressers Industrial Union of Employers of 
W.A. 
 
Master Gentlemen’s Hairdressers Association of W.A.  Union of 
Employers 
 
Armando’s Ladies-Gents Hairdressers 
 
Bojangles Hair Stylist 
 
Crimpers 
 
Fidshe Hair Design 
 
J.L.  Jenkins 
 
J.  Kieneker Haircave Centre 
 
Hair Impossible 
 
Mayfair Salon 
 
Monts Hair Salon 
 
Regent Enterprises Pty Ltd t/a Sam Rifici Hairdressing Salons 
 
Shock Waves Hair Design 
 
Undercuts Hair Salon 
 

 

SECOND SCHEDULE – NAMED UNION PARTY 
 

The named Union party to this Award is The Shop, Distributive and 
Allied Employees’ Association of Western Australia. 
 

 

APPENDIX – S.49B – INSPECTION OF RECORDS 
REQUIREMENTS 

 
(1) Where this award, order or industrial agreement empowers 

APPENDIX DELETED 
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a representative of an organisation of employees party to 
this award, order or industrial agreement to inspect the time 
and wages records of an employee or former employee, 
that power shall be exercised subject to the Industrial 
Relations (General) Regulations 1997 (as may be amended 
from time to time) and the following: 

 
(a) The employer may refuse the representative 

access to the records if: - 
 

(i) the employer is of the opinion that 
access to the records by the 
representative of the organisation 
would infringe the privacy of persons 
who are not members of the 
organisation; and 

 
(ii) the employer undertakes to produce the 

records to an Industrial Inspector 
within 48 hours of being notified of the 
requirement to inspect by the 
representative. 

 
(b) The power of inspection may only be exercised 

by a representative of an organisation of 
employees authorised for the purpose in 
accordance with the rules of the organisation. 

 
(c) Before exercising a power of inspection, the 

representative shall give reasonable notice of not 
less than 24 hours to an employer. 

 
(16) Any employer or organisation bound by or party to this 

award/order/industrial agreement may apply to the Western 
Australian Industrial Relations Commission at any time in 
relation to this clause. 
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Result : Compliance notice confirmed; Claim dismissed 
Representation: 
Claimant : Mr K Kutasi (of counsel) as instructed by Solve Legal 
Respondent : Ms S Power (of counsel) as instructed by the State Solicitor’s Office 

 
REASONS FOR DECISION 

1 The claimant (Arc Holdings) has applied to this Court seeking a review of a compliance notice pursuant to s 84U(1)(a) of the 
Industrial Relations Act 1979 (WA) (IR Act). 

2 The compliance notice was issued on 8 May 2023 by the respondent (Ms Catalucci), in her capacity as Industrial Inspector 
under the IR Act. The compliance notice states Ms Catalucci’s reasonable belief that Arc Holdings contravened s 9(2) of the 
Long Service Leave Act 1958 (WA) (LSL Act), by failing to pay pro rata long service leave to Patrick McCormick upon the 
termination of Mr McCormick’s employment on 29 October 2020. 

3 The compliance notice requires Arc Holdings to remedy the contravention by paying Mr McCormick pro rata long service 
leave in the amount of $9,345.21, calculated based on Mr McCormick’s period of employment from 23 October 2012 to 
29 October 2020. 

4 Arc Holdings does not dispute that Mr McCormick’s period of employment was from 23 October 2012 to 29 October 2020. 
Nor does Arc Holdings dispute Ms Catalucci’s calculation. Arc Holdings denies that Mr McCormick is entitled to pro rata long 
service leave upon the termination of employment under the LSL Act on the basis that: 
(a) The compliance notice incorrectly identifies Mr McCormick’s continuous employment as being between 

23 October 2012 and 29 October 2020, amounting to eight years and one week, when Mr McCormick had two 
separate periods of continuous employment: 
(i) Under an apprenticeship contract from 11 December 2012 to 1 November 2017, for a period of four years, 

https://anzlaw.thomsonreuters.com/Link/Document/FullText?refType=U2&serNum=1995389258&pubNum=0003586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)&co_pp_427%20
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10 months and 22 days; and 
(ii) Under a contract of employment in his role as Electrician from 2 November 2017 to 29 October 2020, for a 

period of two years, 11 months and 28 days. 
(b) The two periods of employment cannot be considered continuous as Mr McCormick’s employment as an apprentice was 

not terminated at Arc Holding’s initiative, but rather due to the completion of the apprenticeship contract. 
5 Pursuant to s 84U(3) of the IR Act, Arc Holdings has the burden of proving that it has not committed the contravention. 
6 The parties agree the compliance notice refers to the consolidated version of the LSL Act, current between 11 September 2010 

and 21 December 2021.  
7 In these reasons for decision, references to the LSL Act refer to the LSL Act as applicable at 29 October 2020, unless expressly 

stated otherwise. 
8 Arc Holdings submits that the claim involves the proper interpretation of ‘continuous employment’ in s 8(1) of the LSL Act: 

An employee is entitled in accordance with, and subject to, the provisions of this Act, to long service leave on ordinary 
pay in respect of continuous employment with one and the same employer, or with a person who, being a transmittee, is 
deemed pursuant to section 6(4) to be one and the same employer. 

Arc Holdings’ contentions 
9 On 16 November 2023, Arc Holdings filed an Outline of Submissions contending: 

(a) Mr McCormick’s employment agreement dated 23 October 2012 (First Contract), states his Employment Classification 
as ‘Apprenticeship’, and states the Term as ‘4.5 years’. 

(b) The First Contract refers to the Arc Holdings (WA) Pty Ltd Collective Agreement 2009-2014 (First Agreement). 
(c) Clauses 33(a) and (b) of the First Agreement state: 

Employees engaged on apprenticeships or traineeships are engaged as fixed term employees for the duration of 
those apprenticeships and traineeships. During that time, they are entitled to all the benefits of full time 
employment, provided that this clause overrides any contradictory clause in this Agreement. 
Notwithstanding any provisions of this Agreement, should the Apprenticeship or Trainee Training Agreement 
and/ or Training Contract be cancelled, either by expiry or for other reasons, the employee will also be 
terminated. 

(Arc Holdings’ original emphasis) 
(d) Upon the completion of Mr McCormick’s apprenticeship, the First Contract expired, and his employment terminated in 

accordance with the First Contract and the First Agreement. At that time, Mr McCormick’s accrued entitlements 
were paid out to him, which had the effect of ‘resetting the clock’ on his long service leave accruals. 

(e) The 1933 edition of the Oxford English Dictionary defines ‘continuous’ as follows: 
1. Characterised by continuity; extending in space without a break; connected, unbroken. 
2. Uninterrupted in time, sequence, or essence; going on without interruption. 

(f) Mr McCormick’s employment was interrupted in time and sequence on the termination of the First Contract. 
(g) Mr McCormick’s employment was also interrupted between his apprenticeship and re-employment, as apprenticeships 

are a unique kind of contract under which different rights and responsibilities arise: Learoyd v Brook [1891] 1 QB 
431. Such contracts are necessarily fixed term, largely due to their fundamental purpose of education and training: 
Horan v Hayhoe [1904] 1 KB 288 as cited in Richardson v Sedemuda Pty Ltd t/as South West Ceramics [1985] 
WASC 356, 5. 

(h) Section 6 of the LSL Act provides the definition of ‘continuous employment’ as set out in s 4(1) of the LSL Act. 
Section 6(1) and s 6(2) set out the detailed circumstances in which periods of absence, termination, interruption, 
standing-down and industrial action are deemed to be included in an employee’s continuous employment. These 
circumstances include transmission of business. However, these circumstances do not include prior employment as 
an apprentice. 

(i) Under s 6 of the LSL Act, three provisions apply to terminations of employment. However, these do not apply to 
Mr McCormick on the basis that: 
(i) Mr McCormick’s employment as an apprentice was not terminated by Arc Holdings with the intention of 

avoiding obligations under the LSL Act or any award or industrial agreement in respect of annual leave: 
s 6(1)(c). Rather, Mr McCormick’s employment as an apprentice was terminated by the expiry of the term 
in the First Contract. Termination of employment upon the expiry of a fixed term contract is not 
termination at the initiative of the employer: Victoria v Commonwealth [1996] HCA 56 (Victoria); 
Lunn v Department of Justice PR972497 [2006] AIRC 301 (Lunn). 

(ii) That s 6(1)(c) does not apply is supported by clauses 14.1 and 14.6 of the Arc Switchboards Enterprise 
Agreement 2014-2018 (Second Agreement): 

Employees engaged on apprenticeships or traineeships are engaged as fixed term employees for the 
duration of those apprenticeships or traineeships. During that time, they are entitled to all the benefits 
of full time employment, provided that this clause overrides any contradictory clause in this 
Agreement. 
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Any time served by an employee as an apprentice shall be disregarded when consideration is given to 
the eligibility and/or calculation of long service leave entitlements. 

(iii) Mr McCormick was re-employed within two months of the termination of his employment as an apprentice 
on a ground other than slackness of trade: s 6(2)(f). However, the First Contract expired on its termination 
date. Mr McCormick’s employment was not terminated at the initiative of Arc Holdings: Victoria; Lunn; 
Nasr v Mondelez Australia Pty Ltd [2021] FWC 2802 (Nasr). 

(iv) Whilst Mr McCormick was re-employed within six months of the termination of his employment as an 
apprentice, his employment as an apprentice was not terminated on the ground of slackness of trade: 
s 6(2)(g). 

(j) Section 6 is exhaustive of the absences and interruptions that are deemed not to break continuous employment. By virtue 
of the negative implication canon, termination of employment due to the expiry of a fixed term contract is a 
circumstance the legislature failed to exempt from breaking continuous employment: New South Wales v 
Commonwealth [2006] HCA 52. 

(k) Section 6 should not be construed to fill ‘gaps disclosed in legislation’ or make an insertion which is ‘too big, or too much 
at variance with the language in fact used by the legislature’: Taylor v The Owners – Strata Plan No 11564 [2014] 
HCA 9 [39]. 

(l) Reading into s 6 a circumstance that the legislature failed to include could give rise to a constitutional issue related to the 
separation of powers: Plaintiff S157/2002 v Commonwealth [2003] HCA 2 [102] (Gaudron, McHugh, Gummow, 
Kirby and Hayne JJ); Zheng v Cai [2009] HCA 52 [28] (French CJ, Gummow, Crennan, Kiefel and Bell JJ). 

(m) Judges should not give effect to an intention which Parliament would have had if it had thought about it, but did not: 
Construing Statutes, 20 Statute L. Rev. 107, 110 (1999). 

(n) Section 84 of the Industrial Relations Legislation Amendment Act 2021 (WA) (Amending Act) amended s 6 to include 
s 6(7) in the LSL Act as applicable at the date of the claim: 

If an employee enters into a contract of employment with an employer within 52 weeks after completing an 
apprenticeship with the employer, the period of apprenticeship is taken to be a part of the employee’s 
continuous employment with the employer. 

(o) It is strongly inferred that s 6(7) was included because it was not previously contemplated that a period of apprenticeship 
would form part of an employee’s continuous employment. Section 4 and s 6 have not been substantially amended 
since the introduction of the LSL Act in 1958, which supports Arc Holdings’ argument that the legislature had 
provided an exhaustive list of circumstances where employment is deemed continuous despite an intervening 
occurrence or circumstance. 

(p) The inclusion of s 6(7) is an admission that the previous iteration of the LSL Act did not intend for the period of 
apprenticeship to be considered as part of the employee’s continuous employment. The amendments to the LSL Act 
were the result of Parliament intentionally expanding the reach of the LSL Act: Minister’s Second Reading Speech to 
Parliament, Hansard, Legislative Council of Western Australia, 17 November 2021, p5551: 

The bill will strengthen protections for vulnerable workers, while at the same time modernise the state 
industrial relations system. The state system was last comprehensively reviewed and updated in 2002 by the 
Gallop Labor government. The system is overdue for reform, which this bill will comprehensively deliver on. 

(Arc Holdings’ original emphasis) 
(q) The compliance notice should be set aside because on the proper interpretation of ‘continuous employment’ in s 6, 

Mr McCormick’s employment was only continuous for the duration of his employment as an Electrician from 2017. 
His period of employment as an apprentice cannot be included on the basis that: 
(i) On the ordinary meaning of ‘continuous’, the termination of Mr McCormick’s employment as an 

apprentice interrupted his employment. 
(ii) The termination of Mr McCormick’s employment as an apprentice is not remedied by being deemed to 

constitute continuous employment under s 6. 
(iii) Principles of statutory construction, including omitted-case, negative inference, and non-derogation from 

the common law, as properly applied, support Arc Holdings’ contentions. 
Ms Catalucci’s contentions 
10 On 23 November 2023, Ms Catalucci filed an Outline of Submissions contending: 

(a) There is no requirement at law that an employee be employed under a single contract to be entitled to long service leave. 
An employee may accrue long service leave under multiple contracts provided there is no break in continuous 
employment: Federated Clerks Union of Australia, Industrial Union of Workers, W.A. Branch v Automatic 
Totalisators Limited (1978) 58 WAIG 1452 (Federated), 1455. 

(b) Mr McCormick’s employment was not interrupted. The First Contract ended on 1 November 2017. On 2 November 2017, 
Mr McCormick’s employment contract as an Electrician began (Second Contract). 

(c) It is irrelevant how the First Contract ended; whether it was terminated by Arc Holdings or by a fixed term that ran its 
course. It is the continuity of employment that matters, not the continuity of contract. 

(d) On its face, clause 14.6 of the Second Agreement seems to exclude from long service leave calculations a period of 
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service as an apprentice. However, s 29(2) of the Fair Work Act 2009 (Cth) (FW Act) provides that in the event of 
an inconsistency between a term of an enterprise agreement dealing with a non-excluded matter under the FW Act 
(such as long service leave) and a State law, the latter prevails: FW Act, s 27(1)(c) and s 27(2)(g). 

(e) Section 5 of the LSL Act only allows an employer to contract out of long service leave entitlements if an adequate benefit 
in lieu is provided, and the agreement is in writing. There is no evidence of this, and in any case, enterprise 
agreements would not meet the criteria of an agreement between an employer and an employee as required by s 5. 

(f) In any case, clause 14.1 of the Second Agreement specifies that apprentices are entitled to all the benefits of a full time 
employee. It notes that this provision overrides any contradictory clause, and clause 7 acknowledges that employees 
are entitled to long service leave in accordance with applicable State legislation. Therefore, when read as a whole, 
clause 14.6 does not operate to disregard Mr McCormick’s long service leave entitlements. 

(g) Section 4(1)(a) of the LSL Act defines an ‘employee’ as including ‘any person employed by the employer to do work for 
hire or reward including an apprentice’. 

(h) Section 4 always contemplated that an apprentice would be an employee for the purposes of the LSL Act. 
(i) If the period of apprenticeship did not contribute to the period of continuous employment, apprentices would not accrue a 

long service leave entitlement after 10 years or receive a pro rata entitlement upon termination after seven years of 
continuous employment, which is typical for apprenticeships lasting between three to four years. 

(j) The reference to apprentices in s 4 would be meaningless unless service as an apprentice counts towards an employee’s 
continuous employment. 

(k) There is nothing in the LSL Act to suggest an apprentice’s service should be excluded from their period of continuous 
employment. 

The Hearing 
11 At the hearing, Arc Holdings’ counsel argued that: 

(a) The LSL Act does not define continuous employment. Therefore, the LSL Act is to be read in conjunction with the 
common law understanding of continuous service. 

(b) Section 6 of the LSL Act outlines the exceptions for what is deemed continuous employment. Section 6 does not include 
termination and re-commencement of employment. The LSL Act would need to have specifically included this to 
override the common law understanding of continuous service. 

(c) While the LSL Act refers to continuous employment, there is no practical difference between continuous service and 
continuous employment. They have the same meaning. 

(d) The common law meaning of continuous employment does not encompass all periods of employment. It does not include 
employment that has been broken by resignations or terminations. 

(e) When Mr McCormick’s apprenticeship ended, his employment was terminated. Although Mr McCormick was re-
employed by Arc Holdings the following day, his continuous employment was broken when his apprenticeship 
ended. 

(f) The FW Act also does not define continuous employment. In respect of the FW Act, the courts have found that 
continuous employment is broken by a resignation: Ngo v Link Printing Pty Ltd (1999) 94 IR 375 (Ngo) [16]: 

The relevant law was the subject of extensive consideration by Gray J in Birrell v Australian National Airlines 
Commission (referred to in par 8). The conclusion to be drawn from that case is, we think, clear – a unilateral 
withdrawal of a notice of termination of a contract of employment is not possible (at 110). There was some 
suggestion by the appellant that Birrell has been overtaken by later cases. We do not agree; Birrell was applied 
by the Federal Court in 1993 in Saddington v Building Workers Industrial Union of Australia (1993) 49 IR 323 
at 336, by the Commission in the same year in Ampol Ltd v Transport Workers Union of Australia (1993) 54 
IR 134 at 138 and in 1995 by Ryan J as a member of the Industrial Relations Court in Fryar v Systems Services 
Pty Ltd (1995) 60 IR 68 at 87-88. 

(g) The fact that Mr McCormick re-commenced employment the following day is irrelevant to the LSL Act. 
Mr McCormick’s employment was not continuous. It was broken. 

(h) Ms Catalucci erred in her written submission in stating that apprenticeships generally last three to four years and implying 
that if this did not form part of the employee’s continuous employment, an apprentice would not qualify for a long 
service leave entitlement, rendering s 4, which includes an apprentice in the definition of employee, as meaningless. 
That submission is incorrect on the basis that: 
(i) Firstly, it assumes inaccurate facts about apprentices. While many apprentices begin their first job as an 

apprentice, others may have worked for an employer before starting an apprenticeship, such as 
commencing employment as a trades assistance before beginning an apprenticeship as an electrician. This 
means it is entirely possible for an employee to qualify for long service leave while still an apprentice. 

(ii) Secondly, it does not understand the history of apprenticeships. Apprenticeships started as a form of 
bonded servitude and were for longer periods of time than they are today. Around the time of the second 
world war, the common apprenticeship in Australia lasted seven years. The LSL Act was written in 1958, 
and s 4 and s 6 have not been amended at any stage between then and 2021 until the new s 6(7) was 
inserted in 2021. This means s 4 did, and continues to have, work to do in relation to apprentices. 

(iii) Thirdly, an apprenticeship may go beyond seven years. Mr McCormick took five years to complete his 
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apprenticeship. There is nothing preventing an apprentice taking time to complete their apprenticeship. An 
apprentice may take longer to complete their apprenticeship for reasons including illness, misadventure, 
or failing at college. 

(iv) Fourthly, apprenticeships were unregulated prior to the Industrial Training Act 1975 (WA) (Training Act), 
now the Vocational Education and Training Act 1996 (WA) (VET Act), which introduced the concept of a 
training contract specifying a fixed term contract of employment. The VET Act overrides the LSL Act. 
This could not have been contemplated when the LSL Act was written in 1958. If Parliament did not intend 
this, it could have amended the LSL Act, but chose not to do so until 2021. 

(i) It is possible for an employer to agree to recognise an employee’s service as an apprentice as continuous service on re-
employment after the apprenticeship. That is a matter of contract between the employer and employee. However, in 
the case of Arc Holdings and Mr McCormick, it was agreed that there would be a termination of employment at the 
end of the apprenticeship. As a result, Arc Holdings paid Mr McCormick his accrued but untaken annual leave 
entitlements upon the completion of his apprenticeship. 

(j) No concerns have been raised regarding Arc Holdings’ payment of Mr McCormick’s annual leave entitlements at that 
time. If Arc Holdings were not entitled to do so, it would have constituted an offence. Arc Holdings fulfilled its 
contractual obligations and complied with both State and Federal law. 

(k) At the conclusion of Mr McCormick’s apprenticeship, it was at the discretion of Arc Holdings to re-employ him. His 
re-employment does not alter the fact that there was a break in Mr McCormick’s continuity of employment. The 
temporal proximity of the two contracts between Arc Holdings and Mr McCormick is not relevant. 

(l) Further and in the alternative, s 27 of the FW Act is subsidiary to s 26, which states: 
[The FW] Act is intended to apply to the exclusion of all State or Territory industrial laws so far as they would 
otherwise apply in relation to a national system employee or a national system employer. 

(m) The State cannot use the LSL Act to circumvent s 26 of the FW Act. Therefore, if the State sought to legislate that 
continuous employment should be treated differently under the LSL Act than under the FW Act, the LSL Act needs 
to explicitly state this. Firstly, the LSL Act does not explicitly state that continuous employment has a different 
meaning than it does under Federal law. Secondly, s 26 of the FW Act would render it illegal for the LSL Act to do 
so. 

(n) The definition of continuous employment is a matter of Federal law; the State cannot legislate or determine this aspect. 
Consequently, the Federal understanding of continuous employment applies to Mr McCormick’s employment. This 
means that continuous employment under the LSL Act must be interpreted with the same meaning as it would have if 
these proceedings were brought for the non-payment of annual leave under the FW Act. 

(o) Further and in the alternative, Ms Catalucci’s written submissions regarding the interpretation of the LSL Act fails on the 
principle of legality: Wilson v Anderson [2002] HCA 29 [8]: 

In the construction or interpretation of a statute, the object of a court is to ascertain, and give effect to, the will 
of Parliament. Courts commonly refer to the ‘intention of the legislature’. This has been described as a ‘very 
slippery phrase’, but it reflects the constitutional relationship between the legislature and the judiciary. … 
Parliament manifests its intention by the use of language, and it is by determining the meaning of that 
language, in accordance with principles of construction established by the common law and statute, that courts 
give effect to the legislative will. 

(footnote omitted) 
(p) A vital common law principle of construction is the principle of legality in understanding the intention of Parliament. It 

dates back to Somerset v Stewart (1772) 98 ER 499 and appeared in the United States Supreme Court decision of 
The United States v Fisher et al. assignees of Blight, a bankrupt (1805) 2 Cranch 358, 390: 

Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws 
is departed from, the legislative intention must be expressed with irresistible clearness to induce a court of 
justice to suppose a design to effect such objects. 

(q) The principle of legality has been adopted in Potter v Minahan [1908] HCA 63 and S v Boulton [2006] FCAFC 99 
(Boulton) [120]-[127]: 

The Statutory Exclusion of Common Law Rights 
120 The principles which govern the statutory abrogation of common law rights are well settled. They have 

been stated by the High Court on numerous occasions and have been analysed and applied by Full 
Federal Courts twice in the last three years. It is unnecessary to set out the detail of each of those 
authorities, or to refer to every one of them, but the following principles can be distilled. 

121 First, a statue is not to be construed as abrogating important common law rights and privileges except by 
clear words or necessary implication; Sorby v The Commonwealth (1983) 152 CLR 281 at 289-90, 309, 
311, 316; Daniels Corporation International Pty Limited v Australian Competition and Consumer 
Commission (2002) 213 CLR 543 at [11]; A v Boulton (2004) 136 FCR 420 at [54]; Griffin v Pantzer 
(2004) 137 FCR 209 at [46]. 

122 Second, an intention to exclude a common law privilege may be gleaned from a statute even though 
express words of exclusion are not used; Sorby at 289. 

123 Third, the question of whether the statute impliedly abrogates a privilege is to be determined upon the 
proper construction of the statute, considered as a whole, and from its character and purpose; Sorby at 
289, 309. 

124 Fourth, important common law privileges are not to be lightly abrogated and the oft cited phrase 
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‘necessary implication’ requires that there be a high degree of certainty as to the intention of the 
legislature; the intention must be manifested by unmistakable and unambiguous language; Hamilton v 
Oades (1989) 166 CLR 486 at 495; Coco v The Queen (1994) 179 CLR 427 at 437. 

125 Fifth, what is required is that there be a manifestation or indication that the legislature has directed its 
intention to the question of abrogation and has consciously determined that the privilege is to be 
excluded; Coco v The Queen at 437; Plaintiff S157/2002 v The Commonwealth (2003) 211 CLR 476 at 
[30] per Gleeson CJ. 

126 Sixth, general words will not be sufficient to disclose the requisite intention unless it appears from the 
character and purpose of the provision that the obligation was not intended to be subject to any 
qualification; Pyneboard Pty Ltd v Trade Practices Commission (1983) 152 CLR 328 at 341; Coco v The 
Queen at 438; Plaintiff S157 at [30]; Griffin v Pantzer at [53]. 

127 Seventh, the presumption that the legislature does not intend to abrogate entrenched common law rights 
may be displaced by implication if it is necessary to prevent the statute from being rendered inoperative 
or meaningless or from frustrating the evident statutory purpose; Mortimer v Brown (1970) 122 CLR 493 
at 495; Coco v The Queen at 438. 

(r) Arc Holdings and Mr McCormick decided to enter into a fixed term employment contract terminating at the conclusion of 
the apprenticeship. Any interpretation of continuous employment under the LSL Act that contravenes Arc Holdings’ 
common law right to contract with Mr McCormick on the terms they have chosen would violate the principles of 
legality. 

(s) If Parliament intended for the period of employment between the end of a fixed term contract and the commencement of a 
new contract to be counted towards an employee’s continuous employment, it would have needed to expressly state 
this in the LSL Act. 

(t) There is no implication from the text of the LSL Act to read into the LSL Act such an intention: Attorney-General (SA) v 
Corporation of the City of Adelaide [2013] HCA 3 [42]: 

Statutes are construed, where constructional choices are open, so that they do not encroach upon fundamental 
rights and freedoms at common law. The common law presumption against the parliamentary intention to 
infringe upon such rights and freedoms has been described as an aspect of a ‘principle of legality’ which 
governs the relationship between parliament, the executive and the courts. The presumption is of long standing 
and has been restated over many years. It can be taken to be a presumption of which those who draft 
legislation, regulations and by-laws are aware. To apply it is to act conformably with legislative intention as 
explained by this Court in Lacey v Attorney-General (Qld).  

(footnotes omitted) 
(u) In summary, Mr McCormick’s employment is only continuous for the duration of his employment under the Second 

Contract. His period of employment under the First Contract cannot be included on the basis that: 
(i) The ordinary meaning of ‘continuous’ meant Mr McCormick’s employment was interrupted on the 

termination of his employment at the end his apprenticeship. 
(ii) The termination of his employment was not remedied by being deemed to constitute continuous 

employment under s 6. 
(iii) The principles of statutory construction including the principle of admitted case, negative inference and 

non-derogation from common law support Arc Holdings’ argument. 
12 At the hearing, Ms Catalucci’s counsel argued that: 

(a) There is a distinction between continuous employment and continuous service. Arc Holdings framed the issue in this case 
as the proper interpretation of continuous employment in the LSL Act, thus the appropriate definition to be 
determined is continuous employment, not continuous service. 

(b) There was no break in Mr McCormick’s employment. The First Contract ended on one day, and the Second Contract 
began the next day. Continuous employment does not necessitate a single contract of employment. An employee may 
have multiple contracts of employment and still maintain a period of continuous employment. 

(c) If continuous employment were considered to break by the conclusion of one contract and the beginning of a new one, 
then an employer could circumvent their long service leave obligations by terminating and initiating new contracts 
every few years. 

(d) Section 6 of the LSL Act is a deeming provision. If a period of employment is not deemed to be excluded, then it is 
included. 

(e) Mr McCormick’s employment was continuous, thus there is no necessity to resort to the deeming provisions in s 6. 
(f) In any case, s 6 is not relevant to the matter of continuous employment in this instance. To invoke the deeming 

provisions, Arc Holdings must first demonstrate that the employment was not continuous, which it has not done. 
(g) Mr McCormick went home from work on 1 November 2017, and returned to work the next day on 2 November 2017. 

This does not constitute a break, absence, or interruption in employment for the purposes of the LSL Act. 
(h) It is inconsequential how the First Contract concluded, whether it was terminated by Arc Holdings or if it was a fixed 

term contract that ran its course. What matters is the continuity of employment rather than the continuity of contract. 
(i) The termination of the First Contract does not create an interruption in time, as argued by Arc Holdings. Mr McCormick 

was not absent between the First Contract and the Second Contract. 
(j) The existence of two contracts is no barrier to an entitlement to long service leave. There is no requirement at law for 

Mr McCormick to be employed under a single contract: Federated, 1455: 



104                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 104 W.A.I.G. 
 

However, even if the correct conclusion should be that there was no subsisting contract of service over the 
qualifying period, it does not follow that clause 19 incorporating the provisions of long service leave does not 
apply in the circumstances. 
… 
There is no doubt in this case that there was only one employer over the qualifying period and there is no doubt 
that there was continuous service over the same period of the type envisaged by the award. why therefore 
should the worker be denied long service leave, merely because the continuous service followed from a series 
of independent contracts rather than pursuant to a subsisting contract of service over the qualifying period? 

(k) There is no basis for Arc Holdings’ contention that the termination or expiry of the First Contract has the effect of 
resetting the clock for Mr McCormick’s long service leave entitlements. 

(l) Arc Holdings relies on clauses 14.1 and 14.6 of the Second Agreement for the contention that Mr McCormick’s 
employment was interrupted when the First Contract ended. Clause 14.6 effectively states that time served as an 
apprentice is disregarded when considering eligibility to, or calculation of, long service leave entitlements. 
However, there is no basis for this contention because: 
(i) Firstly, s 29 of the FW Act provides that the LSL Act prevails over the Second Agreement where there is 

any inconsistency: 
29  Interaction of modern awards and enterprise agreements with State and Territory laws 
(1)  A modern award or enterprise agreement prevails over a law of a State or Territory, to the 

extent of any inconsistency. 
(2)  Despite subsection (1), a term of a modern award or enterprise agreement applies subject to the 

following: 
(a)  any law covered by subsection 27(1A); 
(b)  any law of a State or Territory so far as it is covered by paragraph 27(1)(b), (c) or (d). 
Note: In addition, a term of an enterprise agreement could be an unlawful term and of no effect 

if it requires or permits a designated emergency management body to act other than in 
accordance with a State or Territory law and this affects or could affect the body’s 
volunteers (see paragraphs 194(baa), 195A(1)(d) and 253(1)(b)). 

(3)  Despite subsection (2), a term of a modern award or enterprise agreement does not apply 
subject to a law of a State or Territory that is prescribed by the regulations as a law to which 
modern awards and enterprise agreements are not subject. 

(ii) Secondly, s 5 of the LSL Act only permits Arc Holdings to contract out of the LSL Act if it provides 
Mr McCormick with an adequate benefit in lieu of his long service leave entitlements, and the agreement is 
documented in writing. While Arc Holdings and Mr McCormick may have agreed to terminate the 
First Contract at the conclusion of his apprenticeship, there is no evidence that they agreed to forfeit his 
long service leave entitlements. There is no evidence that both prerequisites of s 5, for an adequate benefit 
in lieu and a written agreement, were fulfilled. 

(iii) Thirdly, while clause 14.1 of the Second Agreement states that apprentices are engaged as fixed term 
employees, the clause also states that apprentices are entitled to all the benefits of full time employment. 
The clause expressly states that it overrides any other contradictory clause in the Second Agreement. 
Clause 7.6 of the Second Agreement states: 

The Employee shall be entitled to long service leave in accordance with applicable 
State or Territory legislation. 

(v) Thus, when reading the Second Agreement as a whole, and together with the LSL Act, clause 14.6 of the 
Second Agreement does not operate to disregard Mr McCormick’s entitlements under the LSL Act. 
Additionally, to the extent that it attempts to do so, it would have no effect due to the operation of s 5 of the 
LSL Act. 

(m) While s 6(7) was inserted in the LSL Act as applicable at the date of the claim by the Amending Act, there is no basis for 
Arc Holdings’ contention that this leads to a strong inference that s 6(7) was added to cover a situation not previously 
contemplated, on the basis that: 
(i) Firstly, s 6(7) refers to a situation where there is a gap in employment of up to one year. By contrast, 

Mr McCormick went home one day and came back the next. 
(ii) Secondly, s 4 of the LSL Act has always included an apprentice in the definition of ‘employee’. This 

reflects that Parliament did turn its mind to apprentices, and considered a period of apprenticeship would 
form part of an employee’s continuous employment. 

(iii) If this was not the case, the Amending Act could have amended s 4. Further, and in response to 
Arc Holdings’ argument that apprenticeships were historically for longer periods, the Amending Act could 
have removed s 4 if it was an outdated provision. However, the Amending Act did neither of these things. 

13 In reply, counsel for Arc Holdings argued that: 
(a) Arc Holdings does not argue that two employment contracts cause a break in continuous employment. Rather, the 
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termination of Mr McCormick’s employment at the conclusion of his apprenticeship resulted in the break in his 
continuous employment. The duration of the break, whether it was for a day, a week, a month or even a minute, 
is irrelevant. It is the termination of employment that breaks continuity of employment. 

(b) Further, Arc Holdings does not argue that all fixed term contracts result in the termination of an employee’s employment 
at the conclusion of the fixed term. Many employees are re-employed following a fixed term and will sign a new 
employment contract. It is a matter for those individual contracts whether they recognise or do not recognise 
continuous service. In Mr McCormick’s case, the First Contract was for the term of his apprenticeship. When his 
apprenticeship ended, the First Contract ended, and his employment was terminated as a matter of law. It is the 
termination of Mr McCormick’s employment that leads to the break in Mr McCormick’s continuity of employment. 

(c) Arc Holdings argues that the LSL Act must cede to an employer and employee’s common law right to contract in relation 
to their employment relationship, unless the LSL Act expressly states otherwise. The LSL Act does not state that 
separate periods of employment, broken by a termination of employment, count towards continuous employment. 
The LSL Act now states this on the insertion of s 6(7) in 2021. If two separate periods of employment were always to 
have counted towards continuous employment, then there would have been no need to add s 6(7). 

(d) Arc Holdings argues that it is irrelevant that s 4 of the LSL Act defines an ‘employee’ as including an apprentice because 
at the time Mr McCormick claimed an entitlement to long service leave, he was not an apprentice. The relevant issue 
is whether Mr McCormick’s previous periods of employment are considered continuous. Arc Holdings argues that 
his employment under the First Contract does not count because there was a termination of employment, which 
necessarily breaks the continuity of his employment. 

Consideration 
14 There is no dispute that: 

(a) Arc Holdings is an ‘employer’ under the LSL Act and at all relevant times was Mr McCormick’s employer. 
(b) At all relevant times Mr McCormick was employed by Arc Holdings and was its ‘employee’ as defined by s 4(1) of the 

LSL Act: 
(a) any person employed by an employer to do work for hire or reward including an apprentice; 
(b) any person whose usual status is that of any employee; 

(c) Mr McCormick was first employed by Arc Holdings on 11 December 2012, and his last day of employment with Arc 
Holdings was 29 October 2020. 

(d) During his employment, Mr McCormick was employed under the First Contract from 11 December 2012 to 
1 November 2017, and under the Second Contract from 2 November 2017 to 29 October 2020. 

(e) If the entirety of Mr McCormick’s employment with Arc Holdings constitutes continuous employment under the 
LSL Act, Mr McCormick would be entitled to the amount of long service leave stated in the compliance notice. 

15 Arc Holdings submits that the First Contract was for the duration of Mr McCormick’s apprenticeship, and on the completion of 
the apprenticeship, the First Contract ended in accordance with its term, and Mr McCormick’s employment was terminated. 
The termination of employment is evidenced by Arc Holdings paying to Mr McCormick his accrued but untaken annual leave 
entitlements. The termination of employment broke the continuity of Mr McCormick’s employment, such that at 
29 October 2020, Mr McCormick had not completed at least seven years of continuous employment to become entitled to long 
service leave under s 8(3) of the LSL Act. 

16 Ms Catalucci submits that the First Contract and the Second Contract were contiguous; there was no break, absence or 
interruption in Mr McCormick’s employment to break the continuity of his employment under the LSL Act, such that 
Mr McCormick was entitled to a pro rata payment of long service leave under s 8(3) of the LSL Act on the termination of his 
employment. 

17 Therefore, this matter involves the statutory construction of ‘continuous employment’ under the LSL Act. Specifically, 
whether the termination of the First Contract breaks the continuity of Mr McCormick’s employment under the LSL Act, as Arc 
Holdings contends. 

18 In undertaking the task of construing the LSL Act, I will apply the oft cited principles of statutory construction in Project Blue 
Sky Inc v Australian Broadcasting Authority [1998] HCA 28 (Project) [69]-[71] (McHugh, Gummow, Kirby and Hayne JJ): 

The primary object of statutory construction is to construe the relevant provision so that it is consistent with the language 
and purpose of all the provisions of the statute. The meaning of the provision must be determined ‘by reference to the 
language of the instrument viewed as a whole’. In Commissioner for Railways (NSW) v Agalianos, Dixon CJ pointed out 
that ‘the context, the general purpose and policy of a provision and its consistency and fairness are surer guides to its 
meaning than the logic with which it is constructed’. Thus, the process of construction must always begin by examining 
the context of the provision that is being construed. 
A legislative instrument must be construed on the prima facie basis that its provisions are intended to give effect to 
harmonious goals. Where conflict appears to arise from the language of particular provisions, the conflict must be 
alleviated, so far as possible, by adjusting the meaning of the competing provisions to achieve that result which will best 
give effect to the purpose and language of those provisions while maintaining the unity of all the statutory provisions. 
Reconciling conflicting provisions will often require the court ‘to determine which is the leading provision and which the 
subordinate provision, and which must give way to the other’. Only by determining the hierarchy of the provisions will it 
be possible in many cases to give each provision the meaning which best gives effect to its purpose and language while 
maintaining the unity of the statutory scheme. 
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Furthermore, a court construing a statutory provision must strive to give meaning to every word of the provision. In The 
Commonwealth v Baume Griffith CJ cited R v Berchet to support the proposition that it was ‘a known rule in the 
interpretation of Statutes that such a sense is to be made upon the whole as that no clause, sentence, or word shall prove 
superfluous, void, or insignificant, if by any other construction they may all be made useful and pertinent’. 

(footnotes omitted) 
19 I will also apply s 8 and s 18 of the Interpretation Act 1984 (WA) (Interpretation Act): 

8. Written laws always speaking 
A written law shall be considered as always speaking and whenever a matter or thing is expressed in the present 
tense, it shall be applied to the circumstances as they arise, so that effect may be given to every part of the law 
according to its true spirit, intent, and meaning. 

18. Purpose or object of written law, use of in interpretation 
In the interpretation of a provision of a written law, a construction that would promote the purpose or object 
underlying the written law (whether that purpose or object is expressly stated in the written law or not) shall be 
preferred to a construction that would not promote that purpose or object. 

20 The LSL Act does not define ‘employment’ or ‘continuous employment’ and therefore these words should be construed in 
accordance with their ordinary meaning. 

21 Section 6(1)(a) to s 6(1)(d) outline the periods of absence, periods following the termination of employment by an employer to 
avoid the obligation to pay leave entitlements, and periods during which the employment is interrupted by military or other 
service, that are deemed to be included in an employee’s employment. 

22 Section 6(2)(a) to s 6(2)(i) outline the periods of interruption arising from a transmission of business, periods of absence, 
periods of stand-down, and periods between an employee’s termination of employment and re-employment within a certain 
number of months, that are deemed to be included in an employee’s continuous employment. 

23 I agree with Arc Holdings’ submission that s 6 does not specifically deem a period following the termination of a fixed term 
apprenticeship contract and an employee’s re-employment, as continuous employment. However, I disagree with its 
submission that s 6 needs to expressly state this otherwise the period does not count for the following reasons: 
(a) Firstly, s 6 is a deeming provision. Deeming provisions involve artificial assumptions, and ‘it will frequently be difficult 

or unrealistic to expect the legislature to be able satisfactorily to [prescribe] the precise limit to the circumstance in 
which, or the extent to which, the artificial assumptions are to be made’: Ellison v Sandini Pty Ltd [2018] FCAFC 
44 [209]-[213]. 

(b) Secondly, s 6 operates to treat certain periods of absences from, and interruptions to, employment that might not have 
counted towards an employee’s continuous employment as deemed to be counted. This means, s 6 would have no 
role to play if an employee was not absent from, or there was no interruption to, their employment. 

(c) Thirdly, s 6 is intended to operate broadly and not be limited by the circumstances stated in the provision. This is apparent 
from s 6(2)(i) which deems any absence not specified in s 6(1) and s 6(2) as counting towards an employee’s 
continuous employment, unless the employer gives written notice to the employee during the absence or within 
14 days of the termination of the absence, that the continuity of their employment has been broken by the absence. 

24 I find Arc Holdings’ reliance on Victoria, Lunn, Nasr and Ngo to support its submission that Mr McCormick’s employment 
terminated at the end of the First Contract by operation of law thereby breaking his continuous employment under the 
LSL Act, to be unsustainable for the following reasons: 
(a) In Victoria, the States of Victoria, South Australia and Western Australia impugned the Federal government’s authority 

to legislate regarding certain industrial relations matters traditionally governed by State governments. The High 
Court was asked to determine the constitutional validity of certain provisions amending the Industrial Relations Act 
1988 (Cth) made by the Industrial Relations Reform Act 1993 (Cth) and the Industrial Relations Amendment Act (No 
2) 1994 (Cth). The full passage containing the proposition relied upon by Arc Holdings follows [140]: 

It is also necessary to consider whether, in terms, the prohibitions in ss 170DB, 170DC, 170DE(l) and 170DF 
impair the right of the States to determine ‘the term of appointment [of those whom they wish to employ]’. The 
relevant words of each prohibition are that ‘[a]n employer must not terminate an employee's employment’. In 
the case of s 170DC, the prohibition is elaborated by reference to a specific reason and, in the case of ss 
170DE(l) and 170DF, by reference to specific reasons. As a matter of ordinary language, an employer does not 
terminate an employee's employment when his or her term of employment expires. Rather, employment comes 
to an end by agreement, or, where the term is fixed by award or statute, by operation of law. 

(footnote omitted) 
(b) It is readily apparent from the above, that the provisions the High Court were considering in this passage involves the 

termination of employment by the employer. This passage does not involve the issue of continuous employment. 
(c) Lunn and Ngo were unfair dismissal cases in the Australian Industrial Relations Commission, and Nasr was an unfair 

dismissal case in the Fair Work Commission. It is trite to say that these decisions are not binding on this Court. But 
in any event, these decisions do not deal with the issue of continuous employment. Rather, being unfair dismissal 
cases, they deal with the question of whether the employee’s employment terminated at the initiative of the 
employer, or whether the employment terminated for other reasons such that the employee cannot claim they were 
dismissed. In Lunn and Nasr, the Commission found the employment ended by the effluxion of time, and therefore 
the employee’s employment was not terminated at the employer’s initiative. In Ngo, the Commission found that the 



104 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    107 
 

employee had voluntarily resigned; the employment terminated at the employee’s own initiative and not at the 
initiative of the employer. 

25 Pursuant to s 84U(3) of the IR Act, Arc Holdings has the burden of proving its case. I do not find that Victoria, Lunn, Nasr 
and Ngo stand for the proposition that it argues they do. 

26 Victoria, Lunn, Nasr and Ngo concern the issue of whether the termination of employment was at the employer’s initiative. 
Under the LSL Act, the relevance of a termination of employment ‘by the employer’ arises under: 
(a) Section 6(1)(c), s 6(2)(f) and s 6(2)(g), which deem any period following the termination of the employment by the 

employer as part of the employee’s employment and continuous employment if the termination arose for a reason 
outlined in the provision. 

(b) Section 8(2)(c)(ii) and s 8(3)(b), which disentitle an employee from receiving a pro rata long service leave payment on 
the termination of employment for serious misconduct. 

27 Unless the First Contract was terminated in circumstances arising under s 6(1)(c), s 6(2)(f), s 6(2)(g), s 8(2)(c)(ii) or s 8(3)(b), I 
agree with Ms Catalucci’s submission that it is irrelevant whether the First Contract terminated by the effluxion of time or at 
Arc Holdings’ initiative. 

28 I find Arc Holdings submissions that ‘continuous employment’ under the LSL Act has the same meaning as continuous 
service, that it should be construed as having the same meaning as under the FW Act, and that s 26 of the FW Act would 
render it illegal for the LSL Act to be construed inconsistently with the FW Act, to be untenable for the following reasons: 
(a) Firstly, s 26(2)(c) of the FW Act expressly excludes a State or Territory law dealing with long service leave from the 

definition of a ‘State or Territory industrial law’ under s 26(1) of the FW Act: 
(1)  This Act is intended to apply to the exclusion of all State or Territory industrial laws so far as they would 

otherwise apply in relation to a national system employee or a national system employer. 
(2)  A State or Territory industrial law is: 

… 
(c)  a law of a State or Territory that applies to employment generally and deals with leave (other than 

long service leave or leave for victims of crime); or 
(emphasis added) 

(b) Secondly, s 27(1)(c) and s 27(2)(g) of the FW Act expressly state that s 26 of the FW Act does not apply to a law of a 
State or Territory that deals with long service leave: 

(1)  Section 26 does not apply to a law of a State or Territory so far as: 
… 
(c) the law deals with any non-excluded matters; or 

(2)  The non-excluded matters are as follows: 
… 
(g)  long service leave, except in relation to an employee who is entitled under Division 9 of Part 2-2 to 

long service leave; 
(emphasis added) 

(c) Thirdly, the FW Act does not contain a definition of continuous employment. 
(d) Fourthly, implicit in the definition of ‘service’ under s 22(1) of the FW Act is that a period of service is narrower than, 

and thus necessarily different to, a period of employment: 
A period of service by a national system employee with his or her national system employer is a period during 
which the employee is employed by the employer, but does not include any period (an excluded period) that 
does not count as service because of subsection (2). 

(e) Fifthly, the LSL Act does not refer to ‘service’, but to an employee’s ‘employment’ and to their ‘continuous 
employment’. 

29 I find Arc Holdings’ submissions that the Training Act, now the VET Act, overrides the LSL Act, and that if Parliament did 
not intend this, it could have amended the LSL Act, to be untenable for the following reasons: 
(a) Firstly, it is not clear on what basis Arc Holdings submits that the Training Act, now VET Act, overrides the LSL Act. 
(b) If it is because the Training Act was enacted after the LSL Act, then I find there is no basis for its submission as I do not 

find the Training Act raises any irreconcilable conflict with the LSL Act: Royal Automobile Club of Australia v 
Sydney City Council (1992) 27 NSWLR 282 (RAC), 294. 

(c) Further, as the Training Act was enacted later, and absent any express repeal of any provisions of the LSL Act, I consider 
it to be safe to presume ‘that Parliament intended the two statutes to work harmoniously together so that each 
operates within its respective field of application’: RAC, 294. 

(d) Secondly, Parliament has amended the LSL Act. 
(e) Section 46 of the Industrial Relations Legislation Amendment and Repeal Act 1995 (WA), amended s 4(1) of the LSL Act 

to insert the following definition of an ‘apprentice’: 
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‘apprentice’ means an apprentice under the Industrial Training Act 1975; 
(f) Section 54 of the Training Legislation Amendment and Repeal Act 2008 (WA) amended both the definitions of 

‘apprentice’ and ‘employee’ in s 4(1) of the LSL Act: 
(3)  In section 4(1) insert in alphabetical order: 

 apprentice means a person who is an apprentice under a training contract registered under the 
Vocational Education and Training Act 1996 Part 7 Division 2; 

(4)  In section 4(1) in the definition of employee in paragraph (a) delete ‘apprentice or industrial trainee;’ and 
insert: 
 apprentice; 

(g) These amendments suggest that Parliament turned its mind to the interaction of the Training Act and the LSL Act in 
1995, and the interaction of the VET Act and the LSL Act in 2008, and did not consider their interaction to raise any 
conflict or concern that the statutes did not work harmoniously together. 

30 I agree with Ms Catalucci’s submissions that s 4 of the LSL Act always contemplated that an apprentice would be an employee 
for the purposes of the LSL Act. 

31 Section 4(1) of the LSL Act defines an ‘employee’ as expressly including an apprentice: 
employee means, subject to subsection (3) – 
(a)  any person who is employed by an employer to do work for hire or reward including an apprentice; or 
(b)  any person whose usual status is that of an employee; 
(c)  any person employed as a canvasser whose services are remunerated wholly or partly by commission or percentage 

reward; or 
(d)  any person who is the lessee of any tools or other implements of production or of any vehicle used in the delivery of 

goods or who is the owner, whether wholly or partly, of any vehicle used in the transport of goods or passengers if 
the person is in all other respects an employee; 

(emphasis added) 
32 The amendment made to s 4(1) of the LSL Act by s 83(2) of the Amending Act reiterates that an ‘employee’ includes an 

apprentice: 
employee – 
(a)  means – 

(i)  a person who is employed by an employer to do work for hire or reward, including as an apprentice; or 
(ii)  a person whose usual status is that of an employee; 
and 

(b)  includes a casual or seasonal employee; 
(emphasis added) 

33 This definition of employee, expressly including an apprentice, applies to all provisions of the LSL Act, other than s 4(3) 
which outlines when a person does not qualify as an employee under s 4(1): s 6 of the Interpretation Act. 

34 Section 8(1) of the LSL Act states: 
An employee is entitled in accordance with, and subject to, the provisions of this Act, to long service leave on ordinary 
pay in respect of continuous employment with one and the same employer …  

(emphasis added) 
35 As the definition of ‘employee’ is defined to expressly include an apprentice, applying s 6 of the Interpretation Act to s 8(1) of 

the LSL Act, means it should be construed as: 
An apprentice is entitled in accordance with, and subject to, the provisions of this Act, to long service leave on ordinary 
pay in respect of continuous employment with one and the same employer… 

(emphasis added) 
36 Given an apprentice is an employee as defined by s 4(1) of the LSL Act and applying Project and s 8 and s 18 of the 

Interpretation Act, I find ‘continuous employment’ should be construed to include a period of apprenticeship. 
37 I find the construction of s 4 and s 8 of the LSL Act as providing for a period of apprenticeship consistent with Project [71] 

and Browne v Director General, Department of Water and Environmental Regulation [2020] WASCA 16 [61] (Buss and 
Murphy JJ), that a court construing a statutory provision must strive to give meaning to every word of the provision. 

38 I also find this construction supported by s 7(1) of the LSL Act, which deems an employee’s employment for the purposes of 
the LSL Act as commencing on the day the employee was first employed by the employer: 

For the purpose of this Act the employment of an employee by the employer by whom he is employed on the coming into 
operation of this Act shall, subject to the provisions of this section and to those of section 6, be deemed to have 
commenced on the day on which the employee was first employed by that employer, but in the calculation of the 
employee’s entitlement to long service leave under this Act not more than 20 years’ continuous employment before the 
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coming into operation of this Act shall be counted. 
(emphasis added) 

39 Applying Project and s 18 of the Interpretation Act, I find this construction gives best effect to the purpose of the LSL Act, 
which is to confer an entitlement to a paid period of rest (or a payment in lieu on termination of employment) to an employee 
who has given a long period of continuous employment. 

40 I also find this construction supported by the Explanatory Memorandum, Industrial Relations Legislation Amendment 
Bill 2021 (WA) (Explanatory Memorandum), which assists in ascertaining the meaning of s 6 of the LSL  Act: s 19 of the 
Interpretation Act: 

38. The Bill amends the LSL Act to: 
a)  clarify the absences that do not break an employee’s continuous employment, and the absences that do and do 

not count towards the length of an employee’s continuous employment. This includes specific provisions 
relating to casual and seasonal employees, and apprentices; 

b)  clarify existing provisions relating to the cashing out of long service leave; 
c)  replace existing transmission of business provisions with transfer of business provisions, based on the FW Act 

transfer of business provisions; 
d)  provide for increased flexibilities regarding the taking of long service leave; 
e)  enable a long service leave entitlement to be enforced under s 83 of the IR Act and so ensure that 

contraventions attract a penalty consistent with the treatment of contraventions of other minimum 
employment entitlements; and 

f)  repeal spent provisions. 
… 

575. Section 6(7) provides that, if an employee enters into a contract of employment with an employer within 52 weeks 
of completing their apprenticeship with the employer, the period of the apprenticeship is taken as part of the 
employee’s continuous employment. 

576.  An apprentice is an employee as defined in existing s 4(1) and therefore service as an apprentice is part of their 
period of continuous employment. However, an apprenticeship is a training contract and, once completed, the 
training contract ends. Section 6(7) ensures that if the employee is subsequently employed under an employment 
contract with the employer, the service under the apprenticeship contract is part of their continuous employment. 

(footnote omitted) (emphasis added) 
41 The Explanatory Memorandum draws a distinction between amendments to the LSL Act that serve to ‘clarify’, ‘replace’, 

‘provide for’, ‘enable’ and ‘repeal’: [38]. 
42 The Explanatory Memorandum makes clear that the amendments to the LSL Act ‘clarify’ that a period of apprenticeship does 

not break an employee’s continuous employment: [38]. This infers that a period of apprenticeship never broke an employee’s 
continuous employment. 

43 The Explanatory Memorandum makes clear that as an apprentice is an employee as defined by s 4(1), a period of 
apprenticeship is part of their period of continuous employment: [576]. 

44 The Explanatory Memorandum also makes clear that the LSL Act is concerned with the employment relationship, as opposed 
to the employment contract: [576]. 

45 The Explanatory Memorandum makes clear that whilst an apprenticeship contract ends at the end of the apprenticeship, the 
period of employment under the apprenticeship contract is part of the employee’s continuous employment: [576]. 

46 It is trite to say that there is a distinction between the employment relationship and the employment contract: Byrne v 
Australian Airlines Ltd [1995] HCA 24. 

47 I find that while the First Contract expired on the completion of the term covering Mr McCormick’s apprenticeship on 
1 November 2017, this did not terminate his employment relationship with Arc Holdings. This is because, on 
2 November 2017, his employment with Arc Holdings continued, as an Electrician. I find that there was no absence, break or 
interruption in Mr McCormick’s employment between the ending of the First Contract and the commencement of the 
Second Contract, for the purposes of the LSL Act. I find Mr McCormick’s employment under the First Contract is continuous 
with his employment under the Second Contract. 

48 I find that this is the case even though Arc Holdings paid out Mr McCormick’s accrued but untaken annual leave entitlements 
at the completion of the First Contract. The payment of Mr McCormick’s annual leave accruals may have had the effect of 
‘resetting the clock’ for the purposes of his annual leave entitlements, but not for determining his continuous employment 
under the LSL Act. 

49 I find that Arc Holdings’ reliance on the principles of legality to support its submission that the LSL Act must cede to its 
common law right to contract with Mr McCormick, unless the LSL Act expressly states otherwise, to be untenable for the 
following reasons: 
(a) Firstly, it is unclear that the imputed common law right to contract with Mr McCormick to terminate the First Contract, 

would fall within the category of principles, rights and privileges that have been recognised by courts: Pearce DC, 
Statutory Interpretation in Australia (9th ed, 2019) 5.60: 

https://anzlaw.thomsonreuters.com/Link/Document/FullText?refType=U2&serNum=1995389258&pubNum=0003586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)&co_pp_427%20
https://anzlaw.thomsonreuters.com/Link/Document/FullText?refType=U2&serNum=1995389258&pubNum=0003586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)&co_pp_427%20
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Personal Rights 

• Infringing personal liberty 
• Restricting right of community (liberty and association) 

• Limiting freedom of movement 

• Restricting right to assemble 
• Challenging detention in custody 

• Limiting re-entry of citizen to Australia 
• Expanding the liability for deportation 

• Removing right of refusal of blood test 

• Stopping going about lawful business (random breath testing) 
• Liming the bringing of an action for mental injury 

• Requiring making of statutory declaration 
• Restricting freedom of speech/expression 

• Interfering with equality of religion 
Criminal offences and rights at trial 

• Removing requirement of intent to commit a criminal offence (men rea) 
• Extending scope of penal statute 

• Determining whether or not a person has committed a criminal offence is vested in courts exercising 
criminal jurisdiction, and not persons or bodies exercising executive power 

• Limiting trial by jury 

• Permitting Crown to appeal from acquittal of sentence 

• Finality in imposition of penalty 
• Removing mistaken belief as defence to criminal charge 

• Using information obtained by means of telephone interception 
• Permitting administration of interrogatories in criminal proceedings 

• Requiring self-incrimination 

• Requiring production of documents 
• Permitting disclosure of information compulsorily acquired 
Courts and procedure 

• Restricting right to continue action once commenced 
• Removing legal professional privilege 

• Denying legal representation 

• Denying natural justice/procedural fairness 
• Making findings affection personal reputation 

• Denying hearing before dismissal from office 
Business rights 
• Limiting ability to carry on one’s own business or trade 

• Interfering with preparation of goods for sale and selling them 
• Preventing acting by means of an agent 

• Restricting right to enter into a legal contract 
Property rights 
• Excluding others from entry onto premises and other tortious conduct 

• Permitting search for and seizure of property 

• Interfering with vested property rights 
• Alienating property without compensation 

• Extinguishing native title 
• Restricting fishing in tidal waters 
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• Limiting power to dispose of an interest in a lease 

• Preventing subleasing of land 
• Removing minority shareholders’ property rights and causes of action 

• Restring rights to ground water 
Miscellaneous 
• Preventing navigation of a navigable river 

(b) Secondly, it is trite to say that any common law right for an employer to contract with its employee is subject to 
compliance with law and public policy. 

(c) Thirdly, s 5 of the LSL Act indicates that Parliament directed its intention to the question of abrogation of any common 
law rights of an employer to freely contract with its employee in relation to the LSL Act: Boulton, 125: 

5. Limited contracting-out of long service leave 
 An employer and an employee  may agree that the employee may forego his entitlement to long service 

leave under this Act if – 
(a) the employee is given an adequate benefit in lieu of the entitlement; and 
(b)  the agreement is in writing. 

(d) Arc Holdings’ common law right to contract out of the LSL Act, only arises if it has satisfied both requirements in s 5(a) 
and s 5(b). Given Arc Holdings’ stance in these proceedings, it is plain that it did not provide Mr McCormick a 
benefit in lieu of his long service leave entitlement (s 5(a)). 

(e) This means that the First Contract cannot and does not extinguish Arc Holdings’ obligations under the LSL Act to pay 
Mr McCormick pro rata long service leave on the termination of his employment. 

Conclusion 
50 For the preceding reasons, I find that Mr McCormick’s employment was continuous for the period from 23 October 2012 to 

29 October 2020. 
51 As Mr McCormick completed at least seven years of continuous employment, he was entitled to pro rata long service leave on 

the termination of his employment on 29 October 2020, pursuant to s 8(3) of the LSL Act. 
52 Arc Holdings had an obligation to pay Mr McCormick his pro rata long service leave entitlement on the termination of his 

employment, pursuant to s 9(2) of the LSL Act. 
53 Pursuant to s 84U(3) of the IR Act, Arc Holdings has the burden of proving that it has not committed the contravention of 

s 9(2) of the LSL Act. 
54 Given that Arc Holdings has failed to do so, the compliance notice will be confirmed, and the claim will be dismissed. 
C. TSANG 
INDUSTRIAL MAGISTRATE 
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_______________________________________________________________________________ 

REASONS FOR DECISION 
Introduction 
1 The Australian Municipal, Administrative, Clerical and Services Union (the Union) brings this claim on behalf of six 

employees (the employees) of the City of Albany (the City).  
2 The Union claims that the City has contravened the following provisions of the Fair Work Act 2009 (Cth) (FWA): 

a. Section 536, by failing to include certain details in payslips issued to the employees on or about 28 June 2022, 
12 July 2022, and 26 July 2022 (the pay slip claim); and 

b. Section 50, by contravening a term of the City of Albany Enterprise Agreement 2019 (the 2019 Agreement), which 
applied to the employees at the relevant time (the CPI claim). 

3 The Union additionally claims that the second respondent, the City’s Chief Executive Officer Mr Andrew Sharpe, was 
involved in the alleged contravention of FWA s 50 and may therefore be taken to have contravened that provision himself (see 
FWA s 550). 

4 It is not in dispute that at the relevant time, the City was a national system employer, and that the 2019 Agreement was an 
enterprise agreement approved pursuant to s 185 of the FWA. 

5 It follows that any contravention of the 2019 Agreement would constitute a contravention of s 50 of the FWA, and that the 
terms of s 536 were also applicable to the City. 

6 For the reasons that follow: 
a. The pay slip claim is allowed. 
b. The CPI claim is dismissed. 

I The payslip claim 
7 Pursuant to s 536(1) of the FWA, the City was required to give a pay slip to each of its employees within one working day of 

paying an amount to the employee in relation to the performance of work. 
8 Pursuant to s 536(2) of the FWA, the pay slips were required to include any information prescribed by the 

Fair Work Regulations 2009 (Cth) (FWR). 
9 FWR reg 3.46 prescribes the information to be included in pay slips. That information includes: 

a. The date on which the payment to which the pay slip relates was made (reg 3.46(1)(d)); and 
b. On and after 1 January 2010 – the Australian Business Number (if any) of the employer (reg 3.46(1)(h)). 

10 The City admits that the pay slips given to the employees on or about 28 June 2022, 12 July 2022, and 26 July 2022 did not 
include the information required by regs 3.46(1)(d) and 3.46(1)(h).1 
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11 In light of those admissions, the pay slip claim is proven. 
12 I will hear submissions as to penalty in due course. 
II The CPI claim 
13 The CPI claim is a claim that the City failed to give the employees the payment which was due to them pursuant to sub-cl 4.2.1 

of the 2019 Agreement. 
14 Clause 4 of the 2019 Agreement is entitled ‘Date and Period of Operation’ and provides: 

4.1  This Agreement shall operate for a nominal three (3) year term ending on 30 June 2022.  
4.2  In the event that;  

a)  The City of Albany fails to initiate discussions for a new Enterprise Agreement at least six (6) months prior 
to the nominal expiry date of this Agreement, with a first meeting to occur no later than 31st March 2022; or  

b)  A replacement Enterprise Agreement has not been agreed within six (6) months of the nominal expiry of 
this Agreement; then  

4.2.1  Payment equal to the movement in Consumer Price Index (CPI) Perth from 1 April to 31 March of the 
preceding year will apply from 1 July 2022 and continue annually on 1 July each year until the Agreement 
is replaced or terminated.  

4.3 The provision of increases pursuant to 4.2 above is dependent on the Employees covered by this Agreement 
engaging in genuine negotiations for a replacement agreement.  

4.4 In the event that the Parties do not finalise a new Agreement by the nominal expiry date, then the terms and 
conditions of this Agreement will remain in force. 

 (i) Was sub-cl 4.2.1 triggered? 
15 The payment specified in sub-cl 4.2.1 was applicable from 1 July 2022, and annually thereafter until the 2019 Agreement was 

replaced or terminated, if either of the events set out in cl 4.2(a) and cl 4.2(b) came to pass. 
16 The parties agree that sub-cl 4.2.1 was triggered, because the City failed to initiate discussions for a new enterprise agreement 

at least six months prior to the nominal expiry date of the 2019 Agreement. 
17  The City only initiated discussions on or about 12 May 2022,2 whereas it should have initiated discussions by 

30 December 2021 at the latest, given the nominal expiry date of the 2019 Agreement was 30 June 2022. 
18 The City does not contend that notwithstanding its failure to comply with cl 4.2(a), it was relieved of the obligation created by 

sub-cl 4.2.1 on the basis that the employees were not engaging in genuine negotiations for a replacement agreement (cl 4.3). 
19 For those reasons, there is no question that sub-cl 4.2.1 was triggered, and the City was required to pass on the payment 

mentioned therein. 
 (ii) What payment did sub-cl 4.2.1 require? 

20 The parties agree that upon being triggered, sub-cl 4.2.1 required the City to make ‘Payment equal to the movement in 
Consumer Price Index (CPI) Perth from 1 April to 31 March of the preceding year’, such payment to apply from 1 July 2022. 

21 The parties also agree that this ‘payment’ was payment to the employees in the form of an adjustment to wages equal to the 
mentioned ‘movement in … (CPI) Perth’. 

22 In purported compliance with sub-cl 4.2.1, the City paid the employees an additional 1% from 1 July 2022. That payment 
reflected the upward movement in CPI for Perth from 1 April 2020 to 31 March 2021. 

23 The Union submits that the payment applicable from 1 July 2022 was not 1%, but rather 7.6%, to reflect the movement in CPI 
for Perth from 1 April 2021 to 31 March 2022. 

24 The Union submits that the City did not apply the correct payment because, in its submission, ‘the preceding year’ in sub-
cl 4.2.1 means the year ending 31 March 2022; whereas the City submits that it means the year ending 31 March 2021. 

25 Notwithstanding the disagreement between the parties, two things are readily ascertainable as to what ‘movement’ in CPI is 
being referred to in sub-cl 4.2.1, namely that it is: 

a. The movement in CPI for Perth, not the CPI for the whole of Australia; and 
b. The movement in CPI for Perth for an entire year from 1 April to 31 March. 

26 Further, although it is not stated, I infer that the CPI referred to is the ‘all groups’ CPI, and not the CPI for only one particular 
sector of goods or services. 

27 The City did make payment to the employees, applicable from 1 July 2022, equal to the movement in all groups CPI for Perth 
for a period from 1 April to 31 March. 

28 The question is whether or not it chose the correct 1 April – 31 March period. 
 (iii) What was the common intention of the parties in using the words in sub-cl 4.2.1? 

29 When construing the provisions of an industrial instrument, AMWU v Berri Pty Limited [2017] FWCFB 3005 (Berri)3 
establishes that: 
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The common intention of the parties is sought to be identified objectively, that is by reference to that which a reasonable 
person would understand by the language the parties have used to express their agreement, without regard to the 
subjective intentions or expectations of the parties [114]. 

30 Focussing purely on the language of sub-cl 4.2.1 and bearing in mind the reference date of 1 July 2022 as the date of the first 
of any payments applicable under that provision, a reasonable person looking at the clause in isolation would understand the 
phrase, ‘1 April to 31 March of the preceding year’, to refer to 1 April 2020 to 31 March 2021. That is the natural and ordinary 
meaning of those words. 

31 The specific years were obviously not attached to ‘1 April to 31 March’ because sub-cl 4.2.1 had potential operation beyond 
1 July 2022 – i.e., in the event that the Agreement remained in force through 1 July 2023 and beyond, the ‘preceding year’ 
would have changed accordingly. 

32 But as far as that first payment on 1 July 2022 was concerned, the plain meaning of the words – identified objectively, by 
reference to that which a reasonable person would understand by the language the parties have used to express their agreement, 
without regard to their subjective intentions or expectations – meant the year ending on 31 March 2021. It unduly strains the 
meaning of the words to try to contend that ‘the preceding year’ attaches to 1 April, such as to mean 1 April 2021 to 
31 March 2022. 
 (iv) Is sub-cl 4.2.1 ambiguous or uncertain when looked at in its broader context? 

33 Notwithstanding the construction of sub-cl 4.2.1 appears to be a very straight forward exercise, the parties come before the 
Court with rival contentions as to its proper construction. It must therefore be considered whether there is some ambiguity or 
uncertainty in the clause which arises from other factors. 

34 When the Fair Work Commission is asked to resolve an alleged ambiguity or uncertainty in an industrial agreement, the 
Commission is required first to decide whether the provision under discussion is in fact ambiguous or uncertain. The principles 
applicable to that exercise are well established. As stated in Bradnam’s Windows and Doors Pty Ltd [2019] FWCA 979,4 they 
are as follows: 

• The process of identifying ambiguity or uncertainty involves making an objective assessment of the words used in 
the provisions under examination. The words used are construed having regard to their context;   

• The Commission will generally err on the side of finding an ambiguity or uncertainty where there are rival 
contentions advanced and an arguable case is made out for more than one contention; 

• However, the Commission must make a positive finding that an agreement … is ambiguous or uncertain. Prima 
facie satisfaction of ambiguity or uncertainty is not sufficient; 

• The mere existence of rival contentions as to the proper construction of the terms of an agreement will also be an 
insufficient basis to conclude the existence of ambiguity or uncertainty. Such contentions may be self-serving. The 
task is to make an objective judgment as to whether the wording of a provision is susceptible to more than one 
meaning; and 

• Once an ambiguity or uncertainty has been identified, in exercising the discretion whether to vary the agreement, 
the Commission is to have regard to the mutual intention of the parties at the time the agreement was made [11]. 
(footnotes omitted) 

35 I consider that these principles are equally applicable to the preliminary task that confronts me in this case. 
36 In National Union of Workers v CHEP Australia Limited [2018] FWC 3797, Deputy President Colman notes:5 

The mere fact that two parties present respectable but conflicting interpretations does not mean that the provisions 
concerned must be ambiguous. The etymology of the word reflects Latin roots meaning to drive both ways [44]. (original 
emphasis) 

37 For the reasons stated at [29]-[32] above, I consider that the words of sub-cl 4.2.1 are not ambiguous. 
38 However, the context of the 2019 Agreement must be considered as a whole to determine whether, notwithstanding the words 

of sub-cl 4.2.1 are not ambiguous, they are nevertheless uncertain. 
Defined term 

39 Turning first to the Definitions clause of the 2019 Agreement (cl 2): 
a. The term ‘Consumer Price Index (CPI) Perth’ is not defined; but 
b. ‘Perth CPI’ is defined, as follows: 

‘Perth CPI’ means the percentage change in All Groups’ Consumer Price Index for Perth in the preceding year 
for the most recent March quarter. 

40 As noted at [25] above, notwithstanding that ‘Consumer Price Index (CPI) Perth’ is not defined, that term evidently pertains to 
an annual figure.   

41 ‘Perth CPI’ by definition also refers to an annual figure, by its reference to ‘the preceding year’. But unlike the wording of sub-
cl 4.2.1, the Perth CPI definition goes on to add the qualifier, ‘for the most recent March quarter’. Therefore, wherever ‘Perth 
CPI’ appears in the Agreement, the figure to be relied upon is the annual all groups figure for the most recent March quarter. 
There is no ambiguity or uncertainty as to what ‘the preceding year’ means for ‘Perth CPI’ because it is immediately qualified 
in the definition by the phrase ‘for the most recent March quarter’. 
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42 At trial, I queried counsel for the Union as to whether the difference in terminology as between ‘Consumer Price Index (CPI) 
Perth’ and ‘Perth CPI’ was the result of sloppy drafting (my words), such that the two terms were intended to mean the same 
thing. Counsel was inclined to answer that question in the affirmative (ts 33). 

43 Certainly, as Madgwick J stated in Kucks v CSR Limited (1996) 66 IR 182:6 
It is trite that narrow or pedantic approaches to the interpretation of an award are misplaced. The search is for the meaning 
intended by the framer(s) of the document, bearing in mind that such framer(s) were likely of a practical bent of mind: 
they may well have been more concerned with expressing an intention in ways likely to have been understood in the 
context of the relevant industry and industrial relations environment than with legal niceties or jargon.  Thus, for 
example, it is justifiable to read the award to give effect to its evident purposes, having regard to such context, despite 
mere inconsistencies or infelicities of expression which might tend to some other reading.  And meanings which avoid 
inconvenience or injustice may reasonably be strained for.  For reasons such as these, expressions which have been held 
in the case of other instruments to have been used to mean particular things may sensibly and properly be held to mean 
something else in the document at hand. (emphasis added) 

44 However: 
a. ‘Consumer Price Index (CPI) Perth’ and ‘Perth CPI’ are at face value distinctly different from each other;  
b. ‘Perth CPI’ is specifically defined, whereas the other term is not;  
c. The two terms are used in different contexts within the 2019 Agreement. 

45 If the two terms were intended to mean the same thing, I cannot see why the drafters would not have simply used the defined 
term throughout – (a) precisely because it is defined; and (b) because it is a much more concise term. I do not accept that this is 
an instance of mere inconsistency or infelicity of expression. 

46 The locations of ‘Consumer Price Index (CPI) Perth’ and ‘Perth CPI’ in the 2019 Agreement strengthen my view that they are 
not intended to mean the same thing. 

47 ‘Perth CPI’ appears in two places in the 2019 Agreement – cl 19 (Allowances) and cl 46 (Travel Reimbursement). 
48 ‘Consumer Price Index (CPI) Perth’ also appears in two places – cl 4 (Date and Period of Operation), and cl 16 (Wage 

Increases). 
49 The Union submits that it would be absurd and nonsensical for allowances and travel reimbursements to increase in line with 

the most recent March CPI figure, while any payment due under sub-cl 4.2.1 moves in line with a different CPI figure (ts 33).7 
50 That submission, though, ignores the fundamental difference between event-specific and often one-off payments such as 

allowances, as against a payment made to the entire workforce under specific circumstances in the midst of negotiations for a 
replacement agreement, which is what sub-cl 4.2.1 provides for. One might perceive a legitimate reason to link the first, but 
not necessarily the second, to the most recent movement in CPI, because they arise in such different circumstances.  One 
payment pertains to a concrete and finite event, whereas the other is a payment made in a state of flux and is not intended to 
represent the negotiated final position on wage increase – because it is not a wage increase. 

51 Finally, I note that CPI figures are published by the Australian Bureau of Statistics on a quarterly basis – in March, June, 
September and December of each year. There is no commonly understood expression for yearly as opposed to quarterly CPI 
figures, and there is also no commonly understood ‘CPI year’ (unlike, for example, the financial year, which everyone 
understands is 1 July of one year to 30 June of the following year), which might shed light on what ‘the preceding year’ means. 

52 The fact that there is on the one hand a defined term in the 2019 Agreement pertaining to an annual CPI figure ‘for the most 
recent March quarter’, and on the other hand an undefined term which also pertains to an annual CPI figure, but which is used 
in contexts quite different from those in which the defined term is used, is sufficient to give rise to uncertainty as to the 
meaning of that undefined term. 
(vi) How is the uncertainty to be resolved? 

53 Berri continues:8 
If the language of the agreement is ambiguous or susceptible of more than one meaning then evidence of the surrounding 
circumstance will be admissible to aid the interpretation of the agreement. 
The admissibility of evidence of the surrounding circumstances is limited to evidence tending to establish objective 
background facts which were known to both parties which inform the subject matter of the agreement. Evidence of such 
objective facts is to be distinguished from evidence of the subjective intentions of the parties, such as statements and 
actions of the parties which are reflective of their actual intentions and expectations. 
Evidence of objective background facts will include: 

(i)  evidence of prior negotiations to the extent that the negotiations tend to establish objective background facts 
known to all parties and the subject matter of the agreement; 

(ii)  notorious facts of which knowledge is to be presumed; and 
(iii)  evidence of matters in common contemplation and constituting a common assumption. 

The diversity of interests involved in the negotiation and making of enterprise agreements … warrants the adoption of a 
cautious approach to the admission and reliance upon the evidence of prior negotiations and the positions advanced 
during the negotiation process… 
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Admissible extrinsic material may be used to aid the interpretation of a provision in an enterprise agreement with a 
disputed meaning, but it cannot be used to disregard or rewrite the provision in order to give effect to an externally 
derived conception of what the parties’ intention or purpose was. 
…Post-agreement conduct which amounts to little more than the absence of a complaint or common inadvertence is 
insufficient to establish a common understanding [114]. (original emphasis) 

54 I now turn, then, to evidence of surrounding circumstance to aid in my interpretation. 
(vii) What evidence of surrounding circumstances was before the Court? 

55 The evidence of surrounding circumstances fell into three categories: 
a. Evidence concerning the addition of the wording, which was carried through to sub-cl 4.2.1, to the City of Albany 

Employees Collective Enterprise Agreement 2013 (2013 Agreement); 
b. Evidence of the progression of agreements from 2011 to 2019; 
c. Evidence of negotiations during 2022 for an agreement to replace the 2019 Agreement. 

Evidence of bargaining for the wording that appears in sub-cl 4.2.1 
56 Tom Wenbourne and Andrew Greenwood were both involved in negotiations for the 2013 Agreement. 
57 Mr Wenbourne and Mr Greenwood both explain that the 2013 Agreement was the first agreement to contain the form of 

wording seen at sub-cl 4.2.1 of the 2019 Agreement – i.e., it was the first agreement to link a CPI payment to either (a) the 
failure of the City to initiate discussions for a new agreement at least 6 months prior to expiry or (b) failure to finalise a 
replacement agreement within 6 months of the nominal expiry date. 

58 The statements of Mr Wenbourne and Mr Greenwood do not provide any great detail as to how the reference to CPI was to be 
interpreted. 

59 Annexures TW-3, TW-4 and TW-5 to Mr Wenbourne’s statement provide some insight into the understanding of the Union 
and the City as to the purpose of the clause. However, they also show completely different attitudes, on the part of the 
employee representatives on one hand, and the City on the other, as to its effect. 

60 Annexure TW-3 is an email dated 3 December 2013 from Scott Reitsema (Chair of 2022 Enterprise Agreement Negotiation 
Committee) to Mr Wenbourne. In the body of that email, Mr Reitsema writes: 

I believe that the wage clause needs to include a sub-clause of the same format as the current agreement which reads 
‘From 1st July 2013, payment shall continue annually on 1st July each year until the Agreement is terminated or replaced 
using an increase equal to the movement in Consumer Price Index (CPI) Perth from 1st April to 31st March of the 
preceding year’. Otherwise the [City of Albany] will always have the upper hand in regards to stalling future negotiations 
and would have significant reason to delay the replacement of the future agreement. 
We are currently seeing unreasonable delays from the City’s part, if they had the financial incentives to delay proceedings 
then I believe that it would make things a lot worse for all staff under the Agreement. (emphasis added) 

61 Annexure TW-4 is an email dated 17 December 2013 from Shauna Dale (Manager Human Resources for the City) to the 
bargaining representatives. In that email she said: 

The inclusion of a CPI payment that extends beyond the life of the Agreement was not contained in the wage offer that 
was put forward to the ASU and our employees as part of genuine negotiations to reach agreement. Whilst it is 
understood that there is now a feeling that this issue was not discussed and therefore not part of the negotiations; there 
was genuine and good faith bargaining by the City and the wage offer very clearly did not contain any reference to a CPI 
payment as this is seen as a disincentive for genuine bargaining by the City. Therefore it was not included as part of the 
wage offer that was accepted in principal by the ASU/employees in July 2013. (emphasis added) 

62 Annexure TW-5 is essentially the same email as that contained in TW-4, except that it was sent on 20 December 2013 by 
Ms Dale to ‘All Users’, which I take to mean all employees at the City. 

63 Ms Dale’s email indicates that the inclusion of a CPI payment was not part of negotiations to that point. There is no evidence 
that contradicts that inference.  

64 Upon the issue being raised, the City (via Ms Dale) indicated that in the City’s view, the inclusion of a CPI payment would act 
as a disincentive for genuine bargaining by the City. In other words, the City appeared to take the exact opposite view of the 
CPI payment from that taken by the employee representatives – to the extent that I can ascertain what those representatives 
thought, which is only from the comments of Scott Reitsema, who was not a witness in the case. In Mr Reitsema’s view, the 
lack of a CPI payment would give the City a disincentive to bargain. 

65 I also note that in the emails dated 17 and 20 December 2013 from Ms Dale, the City proposed a clause similar, but not 
identical, to the clause that ultimately appeared in the 2013 Agreement. Evidently there was further discussion between the 
parties about which no evidence has been provided, because the closing wording changed markedly between those emails and 
the clause ultimately included. 

66 I cannot ascertain the objective intentions of the parties from: 
a. The body of Mr Wenbourne’s statement, as it contains no detail of any discussions as to what ‘Consumer Price 

Index (CPI) Perth’ was to mean; 
b. The body of Mr Greenwood’s statement, as it contains no detail of any discussions as to what ‘Consumer Price 

Index (CPI) Perth’ was to mean; 
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c. The annexures to Mr Wenbourne’s statement, because: 
i. They expose the parties’ antithetical views as to the purpose and effect of the proposed clause; and 
ii. They do not discuss the clause which actually appeared in the 2013 Agreement. 

The predecessor agreements 
67 The Union referred to the history of agreements between the City and its employees. It submitted that on occasions when 

historical agreements had not been replaced by the nominal expiry date, the employees were given wage increases on the 
relevant 1 July which reflected the movement in CPI ending on the most recent 31 March. On that basis, it submitted, the 
employees on whose behalf this claim is brought ought to have been afforded the 7.6% increase as of 1 July 2022, reflective of 
the CPI increase ending on 31 March 2022. Essentially, it submits that this is evidence of a common understanding between 
the parties as to what ‘CPI period’ is referred to in sub-cl 4.2.1. 
The 2011 Agreement 

68 The historical excursion commenced with the City of Albany (General Workers) Enterprise Agreement 2011 (2011 
Agreement). At that point in time, there were separate agreements (apart from the 2011 Agreement) covering outside workers 
and day care workers. 

69 The 2011 Agreement had a nominal expiry date of 30 June 2013. 
70 Clause 4.2 of the 2011 Agreement required the parties to commence discussions for a replacement agreement 6 months prior to 

the nominal expiry date. Clause 16.1.2 specified the exact nature of discussions, which was to the effect that agreements 
covering general, outside and day care workers were to be consolidated under a single agreement. 

71 Clause 16.1.3 provided: 
From 1st July 2013, payment shall continue annually on 1st July each year until the Agreement is terminated or replaced 
using an increase equal to the movement in Consumer Price Index (CPI) Perth from 1st April to 31st March of the 
preceding year. 

72 The first thing to note is that in the 2011 Agreement, there was no condition precedent to the payment required by cl 16.1.3, of 
the kind required by sub-cl 4.2.1 of the 2019 Agreement – that is, it was not linked to bargaining, or lack thereof, for a new 
agreement. Provided the 2011 Agreement had not been terminated or replaced prior to 1 July 2013, the cl 16.1.3 payment had 
to be made, and it had to apply from 1st July 2013. Further, it was explicitly an increase in wages, in keeping with the location 
of the sub-clause within cl 16, entitled ‘Wage Increases’. 

73 The 2011 Agreement was eventually replaced by the 2013 Agreement, which took effect from 22 April 2014. 
74 Ultimately, the City’s employees received wage increases of 4% (for outside employees and day care employees) and 3.25% 

(for all other employees) from 1 July 2013, pursuant to  
sub-cl 18.1.1 of the finalised 2013 Agreement – the consolidated agreement which had been intended by the terms of cl 16.1.2 
of the 2011 Agreement. 

75 However, because the 2011 Agreement had not been terminated or replaced prior to 1 July 2013, the payment provided for by 
cl 16.1.3 of the 2011 Agreement had to be applied from 1 July 2013, until such time as the 2013 Agreement was in place. 

76 The evidence of Andrew Greenwood is that in his first pay after 1 July 2013, he received a pay increase of 2.4%, and his 
payslips attached to his statement as annexures AG-2 and AG-3 bear this out. It so happens that 2.4% was an increase equal to 
the movement in Consumer Price Index for Perth from 1 April 2012 to 31 March 2013. 

77 The Union relies upon that evidence to support a submission that when the following wording is used in sub-cl 4.2.1 of the 
2019 Agreement: 

the movement in Consumer Price Index (CPI) Perth from 1st April to 31st March of the preceding year 
it must mean the annual period ending on the most recent 31 March. 

78 The difficulty with that submission, when made in reliance upon the interpretation of the payment required to be made on 
1 July 2013 by the 2011 Agreement, is that cl 16.1.3 of the 2011 Agreement appears in the Wage Increases clause. 

79 In that context, the application of a 2.4% increase, which did reflect the movement in CPI for the year ending 31 March 2013, 
was in keeping with the wage increases for 2011 and 2012, each of which explicitly referred to movement in CPI for the year 
ending on the most recent 31 March. 

80 I do not consider that the way the clause was applied in the case of the 2011 Agreement can inform the use of similar wording 
in a very different context in the 2019 Agreement. 
The 2013 Agreement 

81 The 2013 Agreement was the first agreement that contained the wording seen in the 2019 Agreement. This wording – found at 
cl 4 of the 2013 Agreement – linked the provision of a payment equal to the movement in Consumer Price Index (CPI) Perth to 
the absence of either one of two events – i.e., either a failure by the City to initiate discussion for a new agreement at least 6 
months prior to the nominal expiry date, or the failure of the parties to agree a replacement agreement within 6 months of the 
nominal expiry date (30 December 2016). 

82 Andrew Greenwood has been involved in bargaining for the City’s enterprise agreements since 2013, and he states that prior to 
2022, in his experience the City had always initiated discussions at least 6 months prior to the expiry date of an agreement. 

83 On the basis of that uncontradicted evidence, I find that the City initiated discussions for an agreement to replace the 
2013 Agreement at least 6 months prior to its nominal expiry date (30 June 2016). 
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84 Further, I note that the City of Albany Collective Enterprise Agreement 2016 (2016 Agreement) was finalised on 
23 December 2016, which was within 6 months of the nominal expiry date. 

85 Therefore, in the case of the 2013 Agreement, neither of the requirements for a payment in line with Consumer Price Index 
(CPI) Perth on 1 July 2016 was triggered. 

86 In an email dated 8 August 2016 to all City employees,9 Mr Sharpe explained that the majority of employees who had voted on 
the proposed 2016 Agreement had voted not to accept it. Mr Sharpe went on: 

Where to from here?  
Negotiations will recommence and the current Agreement will continue to operate until it is replaced with a new one. The 
current Agreement makes provision for a wage increase of CPI to be applied (0.7%). In summary – EBA negotiations 
effectively commence from where they concluded prior to voting, however all conditions are open to be renegotiated. 
(emphasis added) 

87 It is the case that 0.7% was the movement in CPI for Perth from 1 April 2015 to 31 March 2016. 
88 However, contrary to paragraph [17] of the Union’s outline of submissions, there is no evidence that that increase was ever 

applied from 1 July 2016. Paragraph [17] of the Union’s submission misstates the evidence of Mr Greenwood on this issue. 
Mr Greenwood does not state: 

On around 8 August 2016, the City of Albany passed on a 0.7% pay increase to its workforce. This was following an 
unsuccessful attempt by the City of Albany to replace the 2013 enterprise agreement. The email that Mr Sharpe sent to his 
workforce at the time specifically stated that the reason for the 0.7% pay increase was because the ‘current agreement 
makes provision for a wage increase of CPI to be applied (0.7%)’. (emphasis added) 

89 Nor does Mr Greenwood, or any other witness, attach payslips from 2016 to support that position. I tend to think that if the 
witnesses were able to find payslips from 2013 to support their claim, they likely could have found payslips from 2016 as well 
– and yet none were provided in evidence. 

90 What Mr Greenwood actually states is: 
On 8 August 2016, Mr Andrew Sharpe … sent an email to all employees regarding wage increases following a failed vote 
for the proposed replacement agreement. In that email, Mr Sharpe explained that the 2013 Agreement would apply until a 
new agreement was agreed to. He also advised that the 2013 Agreement required the City to pass on a wage increase of 
0.7% to all employees covered under the 2013 Agreement. I have attached a copy of Mr Sharpe’s email at AG-8.10 

91 That evidence is a correct statement of what Mr Sharpe said. 
92 But whatever payment might have been due to be paid on 1 July 2016 pursuant to cl 4 of the 2013 Agreement never had to be 

paid, since the 2016 Agreement was finalised within the timeframe set by the 2013 Agreement and ultimately provided for a 
2% increase in wages from 1 July 2016.11 
The 2019 Agreement 

93 On the basis of the same evidence referred to at [82] above, I find that the City initiated discussions for an agreement to replace 
the 2016 Agreement at least 6 months prior to the nominal expiry date, as required by cl 4.2 of the 2016 Agreement.   

94 The 2019 Agreement took effect from 22 October 2019, which was within 6 months of the nominal expiry date of the 
2016 Agreement, the nominal expiry date being 30 June 2019.  

95 Therefore, in the case of the 2016 Agreement, neither of the requirements for a CPI increase on 1 July 2019 was triggered, so 
that no payment was made pursuant of cl 4.2 of the 2016 Agreement.  
What does this history tell us? 

96 What is evident from the foregoing is that in terms of historical practices and payments made while negotiations were ongoing 
for replacement agreements, there is no example of the way the sub-cl 4.2.1 wording has been historically applied.   

97 The Union’s entire argument hinges upon one email from Mr Sharpe, in which he referred to a 0.7% increase potentially 
applying from 1 July 2016, while negotiations were ongoing for the replacement of the 2013 Agreement. That figure (0.7%) 
did equate to the annual CPI figure for Perth ending on the most recent 31 March, but that payment ultimately never had to be 
made because the conditions precedent to its application never came to pass, and it was superseded by the (higher) increase 
provided for by the 2016 Agreement, which was finalised within 6 months of the nominal expiry date of the 2013 Agreement. 

98 Mr Sharpe’s reference in the email of 8 August 2016 is a statement of his own opinion as to what was necessary in the event 
that a payment was triggered by cl 4 of the 2013 Agreement. It falls well short of constituting evidence of a common 
understanding between the parties as to what cl 4 meant. 
Evidence of 2022 negotiations  

99 The Union presented evidence of negotiations to replace the 2019 Agreement: 
a. At paragraphs [14]-[17] of Mr Greenwood’s statement; 
b. At paragraphs [11]-[19] of Mr Wenbourne’s statement; and 
c. In the statement of Jill Hugo. 

Mr Greenwood 
100 Mr Greenwood states: 
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a. Bargaining for an agreement to replace the 2019 Agreement began on 12 May 2022. This was the first time he 
could recall that the City had not commenced bargaining at least six months prior to the nominal expiry date of an 
agreement. 

b. When he received a 1% pay increase dating from 1 July 2022, this was less than the 7.6% increase he had been 
expecting. 

c. On or around 14 December 2022, the City passed on a 5% pay increase, backdated to 1 July 2022, meaning that the 
total increase dating from 1 July 2022 was 6%. 

101 Annexure AG-9 consists of payslips evidencing the pay increases that Mr Greenwood states he received from 1 July 2022 to 
31 December 2022. 

102 Insofar as Mr Greenwood had been expecting an increase of 7.6% from 1 July 2022, I infer that he had this expectation 
because in 2013 he had received an increase of 2.4%, which reflected the movement in CPI to the most recent 31 March. 

103 But as discussed above, that increase took place in the context of the Wage Increases clause of 2011 Agreement, which was in 
different terms and in a different context from the one under discussion. 

104 Mr Greenwood’s evidence on that point amounts to nothing more than an assumption and does not assist me to determine the 
common intention of the parties as to the meaning of sub-cl 4.2.1. 
Mr Wenbourne 

105 Mr Wenbourne states: 
a. Around 12 May 2022, he received an email from Ms Libby Harding, Manager of People and Culture at the City, 

stating that bargaining for a new agreement had commenced. 
b. He attended the first bargaining meeting on 2 June 2022. 
c. He received a wage increase of 1% from 1 July 2022. 
d. That wage increase was consistent with an email dated on or around 2 July 2022 from Ms Harding, in which she 

stated the City’s view that sub-cl 4.2.1 provided for an increase of 1%. 
e. He was upset by that email, because ‘the interpretation of that clause has always remained the same’. 
f. He attended a meeting on or around 5 December 2022, at which employee pay rates were discussed. 
g. At the meeting on or around 5 December 2022, Mr Sharpe read from a prepared statement and announced that the 

City would provide a 5% increase in addition to the 1% increase issued on 1 July 2022.   
h. Annexure TW-13 is the statement that Mr Sharpe read at the meeting on or around 5 December 2022. 

106 Annexure TW-13 to Mr Wenbourne’s statement is a letter dated 5 December 2022 from Mr Sharpe to City employees covered 
by the 2019 Agreement. In that letter, Mr Sharpe: 

a. Referred to the imminent move of all WA local governments from the national employment system to the State 
industrial relations system as of 1 January 2023. 

b. Said that, in view of that move and given the parties were still ‘apart on key bargaining items (including pay 
increases)’, the City did not see any value in continuing to bargain for a replacement agreement under the 
Fair Work Act 2009 (Cth). 

c. Explained that given the uncertainty arising from the move to the State system, the impact this would have on 
bargaining and cost-of-living pressures, the City had decided to provide Agreement-covered employees with a 
further pay increase of 5% from 1 July 2022. 

107 The difficulty with Mr Wenbourne’s assertion that ‘the interpretation of that clause has always remained the same’ is that, as I 
have noted earlier in these reasons, sub-cl 4.2.1 in its current form of wording has never actually been applied historically. 
Therefore, his observations take me no further in determining the parties’ common intention as to the meaning of that clause. 

108 To the extent that the Union seeks to characterise Mr Sharpe’s letter of 5 December 2022, inclusive of the 5% increase in 
addition to the 1% initially applicable from 1 July 2022, as a thinly veiled attempt to assuage the City’s guilt at not interpreting 
sub-cl 4.2.1 correctly, or as an admission by the City that it should have passed on an increase of 7.6%, I firmly reject that 
submission, because it conveniently ignores the unique and unusual circumstances in which the letter was written. 

109 The letter of 5 December 2022 was written in the context of the City having been given extremely short notice about the 
transfer from the national system to the State industrial system. Rather than make employees wait for certainty as to the future 
of their employment terms and conditions, the City determined to give them a pay rise which was mindful of cost-of-living 
pressures. 
Ms Hugo 

110 Ms Hugo is the Assistant Branch Secretary of the WA Branch of the Union. She represented the Union and its members in 
enterprise bargaining with the City in relation to the 2016 Agreement and the 2019 Agreement. 

111 At the time of preparing her statement, she was involved in negotiations with the City to replace the 2019 Agreement. At that 
time, the bargaining parties had met ‘around seven times’. 

112 Insofar as Ms Hugo’s evidence pertains to the interpretation of the CPI obligation under sub-cl 4.2.1, I note the following: 
a. At the meeting on or around 14 June 2022, Ms Harding, on behalf of the City  –  
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spoke about how CPI had increased significantly in the past 12 months and that the City did not contemplate just 
how much the CPI obligation was going to increase their wage costs. She said that a wage increase of 7.6% was 
not affordable. Ms Harding proposed a 6% initial increase in the new agreement’s first year, with a 2.5% increase 
in the second year.12 

b. After a recess during the meeting on or around 14 June 2022, Ms Harding explained that the wage clause would 
remove mentions of ‘CPI or whichever is greater’. 

c. On or around 16 June 2022, Ms Hugo sent a letter via email to Mr Sharpe and Ms Harding, in which she explained 
that: 

unless a new agreement was struck before 1 July 2022, clause 4.2 of the 2019 Agreement would require the City 
to provide its employees with a 7.6% pay increase on 1 July 2022.13 

d. On 21 June 2022, Ms Hugo received a response from Mr Sharpe to her letter of 16 June 2022, in which Mr Sharpe 
‘claimed that the CPI increase would be calculated based on the April-to-March period two years prior.’ Ms Hugo 
states she ‘had not encountered the City ever using this interpretation before’14. 

113 Annexure JH-6 of Ms Hugo’s Witness Statement is the minutes of the meeting held on 14 June 2022. Those minutes contain 
the following: 

[Ms Harding] continued on to state that the City has spent a lot of time modelling wage increases and the impact that 
these would have on the community. She mentioned that the CPI increase was unexpected and unprecedented, increasing 
from 1% to 7.6% in the space of 12 months and that this kind of increase was never contemplated when CPI was 
discussed in any of the last 3 agreements.  
[Ms Harding] acknowledged the increase in living costs and stated the City was also experiencing many cost increases, 
such as fuel, similar to staff. The City’s modelling aimed to achieve a balance, but specified that the 7.6% increase is not 
affordable and could not be passed onto the community. 

114 The minutes note that after a break in the meeting: 
[Ms Hugo] sought further clarification from the City on their proposal and exactly how this would look in Clause 16. 
[Ms Harding] stated that Clause 16 would be updated to reflect an increase of 6% in 2022 and an increase of 2.5% in 
2023 and all references to ‘CPI or whichever is greater’ within the wage increases clause (Clause 16) would be removed. 

115 I will not repeat extensively the content of the minutes of the other meetings, but I note that in the minutes of the meeting of 
1 August 2022 (JH-21), Ms Hugo relayed to the City that employees felt the City was treating them with contempt, and: 

Members expected the City to recognise their efforts and were deeply unhappy with the City’s interpretation and not 
applying CPI. They believe it was not in good faith because ‘everyone knows it was the March CPI of the current year’. 
[Ms Hugo] reiterated that members are not prepared to give up CPI. 

116 I refer specifically to that portion of the minutes because in my view, it makes the error of conflating wage increases – which 
have historically pertained to CPI from the most recent 31 March in the given year (because that is what the agreements have 
provided in their Wage Increases clauses) – with the payment due under sub-cl 4.2.1, which is a different thing entirely. I have 
no difficulty finding that when the employees expressed the view about what ‘everyone knows’, they were talking about wage 
increases. Without detailed evidence that goes beyond hearsay, I am not prepared to place any weight on what the employees 
expressed – with considerable bitterness I might add – with respect to what ‘everyone knows’. 

117 To the extent that this evidence is evidence of matters constituting a common assumption, it is a common assumption about 
wage increases, but not about the specific and different payment required by sub-cl 4.2.1. 

118 On that note, Ms Hugo herself makes a significant error in her own interpretation of sub-cl 4.2.1 when she repeatedly states in 
various documents that ‘if a deal is not struck by 1 July 2022’, the payment under sub-cl 4.2.1 is payable. That is incorrect. The 
payment was due because the City had not commenced bargaining at least 6 months prior to the nominal expiry date. For its 
part, the City (via Mr Sharpe), did not correct Ms Hugos’s misunderstanding. This error in itself raises concerns about the true 
understanding of the parties as to the meaning of the clause. 

119 Further, when Ms Hugo states at [27] of her statement that the City claimed that the CPI increase would be calculated based on 
the April-to-March period ‘two years prior’, she is misstating the position. The City was not attempting to apply anything from 
‘two years prior’, but rather applying plain English interpretation principles to the clause, which took it to 2021. 

120 Also at [27], Ms Hugo states she ‘had not encountered the City ever using this interpretation before’.  However, there is no 
evidence of discussions she was party to during bargaining for the 2016 Agreement or the 2019 Agreement which would assist 
me to determine what she means by this. Without more, I infer that she, like Mr Greenwood and Mr Wenbourne, is referring to 
the same matters they referred to. For the reasons I have already expressed, that historical excursion does not bear out their 
stance on historical interpretation once it is subjected to careful scrutiny. 

Conclusion 
121 To the extent that there is uncertainty as to the meaning of sub-cl 4.2.1, I am not assisted by any useful extrinsic materials. 
122 I therefore go back to the plain meaning of the words and the context in which they appear, not only within the clause itself, 

but in the 2019 Agreement as a whole. 
123 The ‘preceding year’ must be considered from the point of view of dates in 2022. Whether it is looked at from 1 July 2022, or 

30 December 2022 (in the case where the City had initiated discussions, but a replacement agreement had not been finalised 
within 6 months), the preceding year is 2021. The phrase ‘1 April to 31 March of the preceding year’ links ‘the preceding year’ 
to ‘31 March’, as a matter of plain English language construction.   
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124 It is also relevant to my interpretation of the sub-clause that it appears in a clause which is about enterprise bargaining. 
125 The distinct tenor of the Union’s approach to the case – both in the materials provided as to its submissions to the City during 

the 2022 bargaining, and at trial – is that any payment made pursuant to sub-cl 4.2.1 was in and of itself a wage increase. It was 
not. Rather, it was a payment made in the context of bargaining for the agreement as a whole; such bargaining extending to the 
issue of appropriate wage increases, which naturally will take into account increases in the cost of living as exemplified by the 
movement in CPI.  

126 If a replacement agreement had still not been agreed by 1 July 2023, the employees would then have received the 7.6% 
increase, reflecting the movement in CPI to 31 March 2022. But in the meantime, bargaining would continue, one of its 
purposes being to finalise wage increases that reflect the cost of living. 

127 The City’s interpretation was correct. 
128 There is no contravention. 
129 Consequent upon these findings, the issue as to whether or not Mr Sharpe was involved in any contravention of FWA s 50 falls 

away. 
Orders 
130 The payslip claim is allowed. 
131 The CPI claim is dismissed. 
E. O’DONNELL 
INDUSTRIAL MAGISTRATE 
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CatchWords : INDUSTRIAL LAW – Fair Work Act – Admitted contraventions – Unexplained 
underpayment – Penalty – Specific Deterrence 

Legislation : Fair Work Act 2009 (Cth) 
Instrument : Qube Ports Pty Ltd Port of Dampier Enterprise Agreement 2020 [2021] FWCA 5128 
Case(s) referred 
to in reasons: : Australian Manufacturing Workers' Union v United Lift Services Pty Ltd (No 2) [2023] 

FedCFamC2G 614 
Australian Building and Construction Commissioner v Pattinson [2022] HCA 13 
Fair Work Ombudsman v NSH North Pty Ltd t/as New Shanghai Charlestown [2017] 
FCA 1301 
Mason v Harrington Corporation Pty Ltd [2007] FMCA 7 
Rocky Holdings Pty Limited v Fair Work Ombudsman [2014] FCAFC 62 
Fair Work Ombudsman v South Jin Pty Ltd (No 2) [2016] FCA 832 
Fair Work Ombudsman v Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 
Construction, Forestry, Mining and Energy Union v Cahill [2010] FCAFC 39 
Milardovic v Vemco Service Pty Ltd (No 2) [2016] FCA 244 

Result : Penalty determined 
Representation: 
Claimant : Mr L Edmonds (of counsel) and Ms S Sayed (of counsel) on behalf of the Construction, 

Forestry and Maritime Employees Union 
Respondent : Ms H Millar (of counsel) instructed by KHQ Lawyers 

REASONS FOR DECISION 
(This decision was delivered extemporaneously on 6 December 2023 and has been edited from the transcript to correct matters of 

grammar, add headings and include complete citations.) 
1 The claimant has brought these proceedings in respect of alleged contraventions of section 50 and section 323 of the 

Fair Work Act 2009 (Cth) by the respondent's failure to make a payment to its member in accordance with an enterprise 
agreement that applied to the respondent and that member. 

2 The respondent has admitted it contravened section 50 and section 323 of the Act by failing to make the payment to the 
employee. It has rectified the admitted underpayment. 

3 The claimant is seeking: 
• a declaration under section 545 of the Act that the respondent has breached section 50 and section 323; and  

• penalties imposed in respect of each contravention. 
Jurisdiction 
4 An employee organisation may apply to an eligible State or Territory Court for orders regarding a contravention of the civil 

penalty provisions identified in section 539(2) of the Act. The claimant is an employee organisation, and the 
Industrial Magistrates Court (IMC), being a Court constituted by an industrial magistrate, is ‘an eligible State or Territory 
court’: s 12; Industrial Relations Act 1979 (WA) ss81, 81B. 

5 The application to the IMC must be made within six years after the day on which the contravention of the civil penalty 
provision occurred: s544. 

6 The civil penalty provisions identified in section 539 of the Act include: 
• section 50: contravening an enterprise agreement; and  

• section 323: failing to make payments in full.  
7 The IMC is therefore invested with jurisdiction to determine the relief sought by the claimant. 

Approach to penalties under the Fair Work Act 
8 The approach that the Court must follow in exercising its discretion in relation to penalty was usefully summarised by Judge 

Humphreys in Australian Manufacturing Workers' Union v United Lift Services Pty Ltd (No 2) [2023] FedCFamC2G 614 at 
[51]-[56] citing Australian Building and Construction Commissioner v Pattinson [2022] HCA 13, Fair Work Ombudsman v 
NSH North Pty Ltd t/as New Shanghai Charlestown [2017] FCA 1301 and Mason v Harrington Corporation Pty Ltd [2007] 
FMCA 7. I incorporate his Honour's summary in these reasons. 

9 The determination of the appropriate penalty is a matter of instinctive synthesis rather than the application of a rigid catalogue 
of factors. The ultimate purpose is to promote the public interest in compliance with the Act’s civil penalty provisions by way 
of general and specific deterrence. An appropriate penalty strikes a reasonable balance between deterrence and oppressive 
severity. 
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10 The maximum penalty with respect to a contravention of each of section 50 and section 323 is 300 penalty units, given the 
respondent is a body corporate. The rate of penalty unit applicable at the date of the contravening conduct, which was 
2 June 2022, was $222, making a maximum penalty of $66,600 for each contravention. 

11 The fixing of a pecuniary penalty for multiple contraventions is subject to section 557 of the Act. The effect of 
subsection 557(1) is that two or more contraventions of a civil remedy provision listed in section 557 are taken to constitute a 
single contravention if they are committed by the same person and arose out of a course of conduct by that person. 

12 Subject to proof of a ‘course of conduct,’ the section applies to contravening conduct that results in multiple contraventions of 
a single penalty provision, whether by reason of the same conduct done on multiple occasions or conduct done once with 
respect to multiple employees: Rocky Holdings Pty Limited v Fair Work Ombudsman [2014] FCAFC 62; and Fair Work 
Ombudsman v South Jin Pty Ltd (No 2) [2016] FCA 832 at [22]. 

13 The section does not apply to cases where the contravening conduct results in the contravention of multiple civil penalty 
provisions, as is the present case: Fair Work Ombudsman v Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 per 
Katzmann J at [411] and following. 

14 In addition to the statutory course of conduct provision, the common law allows the grouping of contraventions that contain 
common elements or are overlapping to avoid the possibility of a respondent being penalised twice for the same conduct. 

Facts relevant to determining penalty 
15 The relevant facts about what conduct constitutes the contraventions and the events following the contraventions are 

uncontroversial. The evidence in this regard is contained in an Agreed Statement of Facts and Exhibit 1, Witness Statement of 
Joel O'Brien and organiser on behalf of the claimant; and Exhibit 2, Witness Statement of Phil Chandler on behalf of the 
respondent. Both of these witness' evidence-in-chief was tendered without cross-examination. The witness statements included 
relevant documents, including emails between Mr O'Brien and Mr Chandler, Mr Chandler and Dan Ortiz, General Manager, 
Industrial Relations, and Mr Chandler and Penny Robertson, the member in question. 

16 The Qube Ports Proprietary Limited Port of Dampier Enterprise Agreement 2020 is an enterprise agreement made and 
approved under part 2-4 of the Act.  

17 Clause 9.7.4 of the Enterprise Agreement provides  
Minimum Guarantee 
a. GWEs will have a fortnightly guarantee payment equal to 28 ordinary hours payment at the weekly rate for a Grade 

2 Employee specified in clause 11 of this Agreement. 
18 Separately, in part B clause 16 of the Enterprise Agreement, there is a provision for a North West allowance. The clause itself 

explains that it is ‘intended to address reasonable remote living expenses incurred in Karratha, Dampier, Port Hedland or South 
Hedland.’ 

19 It says that it is not an adjunct to salary and shall not be regarded as income. 
20 Between 16 May 2022 and 2 June 2022 Ms Robertson was: 

• a member of the claimant in accordance with its Rules; 
• employed by the respondent to perform work that was covered by the Enterprise Agreement; and  
• a Guaranteed Wage Employee (GWE), which the Enterprise Agreement defines as an employee irregularly 

engaged to work, and who is guaranteed a minimum payment in accordance with clause 9.7 of the 
Enterprise Agreement. 

21 On 2 June 2022 the respondent made a payment to Ms Robertson in respect of work performed in the fortnightly pay period 
between 16 May 2022 and 29 May 2022. The amount of that payment was $779.76 plus the North West allowance of $271.56. 
The amount paid for work performed, that is the $779 component, was $159.25 less than the minimum fortnightly payment of 
$939.01 provided for in clause 9.7.4. 

22 On 19 August 2022 the claimant notified the respondent in writing of two alleged breaches of the Enterprise Agreement, 
including, relevantly that Ms Robertson was not paid the GWE guarantee in full for the period 16 May 2022 to 29 May 2022. 
The email was said to constitute step 1 of the dispute procedure. 

23 On 26 August, Mr Chandler wrote to Ms Robertson, copying in Mr O'Brien. He represented to Ms Robertson that he had 
‘investigated’ - and committed to having the difference rectified in the next pay cycle. The email contained an apology. 

24 This claim was lodged on 30 August 2022, which happened to be the same day the respondent made a payment to 
Ms Robertson of the $159.25 underpayment amount. 

25 Initially, when the respondent filed its response to the claim on 28 September 2022, it wholly denied the claim and expressly 
denied that it had breached the Enterprise Agreement or the Act. However, liability was admitted by the Amended Response 
filed several months later on 4 April 2023. 
Two Separate Contraventions? 

26 Section 557(1) of the Act does not apply. The two contraventions alleged in this case are of different provisions of the Act 
which involve different elements. 

27 Neither party addressed the question of how the two contraventions should be treated for the purpose of determining penalty in 
their written submissions filed prior to today. Nevertheless, it is undoubtedly true that the two separate contraventions arise out 
of substantially the same facts and where there is an interrelationship between the legal and factual elements of both 
contraventions. 
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28 It is therefore appropriate to treat the two contraventions as a single course of conduct or one transaction under common law 
principles to ensure the respondent is not punished twice for what is essentially the same culpability. 

29 That the two contraventions qualify as a single course of conduct simply means that the one transaction principle can be used 
to guide the Court's discretion as an aspect of proportionality: Construction, Forestry, Mining and Energy Union v Cahill 
[2010] FCAFC 39 per Middleton and Gordon JJ at [41]. 

30 I accept in this case the penalties ought to be calibrated as though there is one single breach. 
The nature and extent of the conduct which led to the breaches 

25 The contraventions involve a one off, isolated instance of an underpayment. Having said that, the underpayment to 
Ms Robertson was not in an insignificant amount: $159.25 is about 17 per cent of the guaranteed wage that Ms Robertson 
ought to have been paid for the fortnight in question. It wasn’t dollars and cents. 

26 The respondent submits that the evidence shows the conduct was not deliberate and that the underpayment arose accidentally. I 
do not accept that this is what the evidence shows. No proper explanation is given at all in the evidence as to how the 
underpayment arose. All the evidence shows is that the respondent sought to characterise the underpayment as accidental, and 
that once the breach was raised as a dispute, it knew it had no legitimate basis to have done what it did. The description of the 
conduct as accidental is convenient, but it is not established as a true description. 

27 The respondent also submits that the evidence shows the underpayment arose out of mistaken understanding of 
Ms Robertson’s GWE income guarantee. Again, I believe this summary of the evidence is inaccurate. Mr Chandler did not 
determine for himself the cause of the underpayment. Instead, he appears to rely on what he was told by Qube's industrial 
relations team. He said that he contacted them by telephone to notify them of the dispute and seek ‘advice as to the next steps.’ 

28 The advice as to next steps came in the form of an email from Mr Ortiz, which is attached to Exhibit 2 as annexure PC 2. 
Mr Chandler's statement suggests that the matter was investigated by Mr Ortiz, but this is not what Mr Ortiz's email says. 
There is no evidence of any investigation occurring. Indeed no one appears to ask about or discuss how the contravention 
occurred. Rather, Mr Ortiz's email says: 

Hi Phil 
As discussed with MK yesterday. 
Let’s not let this one get to dispute, let’s fix it. 
We know moving forward, a Suppo won’t get allocated over a GWE – because we have none. 
MK and I were both in agreeance that NWA cannot be classified towards the guarantee because the 
EA has the clause reading adjunct 
definition of adjunct - something joined or added to another thing but not essentially a part of it. 
Advising Joel it was purely accidental and mitigations we have in place and that it has been rectified 
will hopefully make it go away. 
Thanks 
Dan (original emphasis) 

29 The respondent submits it can be inferred from this email that the errors had occurred in rostering, leading to the 
underpayment. I'm unwilling to accept that inference when others are available and more probable. In particular, as the email 
addresses the dispute raised by Mr O'Brien, which had two components, it is more probable Mr Ortiz is addressing the first 
component, not the underpayment. 

30 All that can be said based on the evidence before the Court is that neither Mr Ortiz nor ‘MK’ believed that Ms Robertson has 
been paid her entitlements under the Enterprise Agreement. The advice Mr Ortiz gave Mr Chandler was to tell the claimant 
that it was purely accidental, that mitigations are in place, and that it has been rectified in the hope that ‘it’ will go away. 

31 Given the terms of clause 9.7.4 and the nature of the underpayment, it is difficult to understand how the underpayment could 
be purely accidental in the sense of there being no deliberate act, omission or conduct bringing it about. I'm not willing to treat 
the conduct as being accidental or not deliberate for the purpose of determining penalty or for characterising the contravention. 
Whether there has been similar previous conduct by the respondent  

32 The claimant's witness refers to other instances where he has raised alleged contraventions with Qube. In particular, he refers 
to two matters, which are the subject of separate claims currently before the IMC. The respondent fairly takes issue with any 
weight being placed on this evidence on the grounds of relevance. I note that nothing is said in the claimant's written 
submissions in reliance upon the evidence, and the claimant today said the reliance on this conduct was not pressed ‘that 
heavily’. 

33 I was told the other IMC matters have not resulted in any findings of contraventions. They should not factor in the 
determination of penalty. Ultimately, the union has not made good a basis for reliance on the evidence by reference to 
establishing there were, in fact, breaches, or that breaches had been admitted, or that those breaches were similar in nature to 
the ones the Court is dealing with today. 
Size of the business enterprise involved 

34 The respondent's business is a significant stevedoring business with a centralised payroll department and over 8,000 
employees. 
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Whether the party committing the breach has exhibited contrition 
35 An apology was given by Mr Chandler to Ms Robertson in his email to her, and copied to Mr O'Brien, on 26 August 2022. The 

respondent relies on this apology as a demonstration of the respondent's contrition. 
36 Giving an apology is not always the same as showing contrition. 
37 In this case, the apology was accompanied by a fair bit of spin. For instance, Mr Chandler says he has ‘investigated.’ This 

suggests he made some attempt to look into the facts and uncover what went wrong, but he did not do that at all. Rather, he 
sought advice and acted on advice.  

38 The other spin is that the underpayment was purely an accidental oversight. This is just what he was told to say, not what he 
knew was true.  

39 Finally, the suggestion that moving forward, supplementary employees being rostered ahead of GWEs should not occur again 
and: 

I will be more vigilant of this in future - 
- was only part of the truth. 

40 The full truth was that there was no supplementary employees, so the respondent did not expect the issue to arise again by 
virtue of that fact, not because it was planning to change anything or act in a more vigilant manner. 

41 In this light, I do not treat the apology as a show of contrition. It was plain to Mr Chandler that the underpayment had to be 
rectified, and it was in the respondent's interest to do that with little effort by it. 

42 The respondent says that it admitted the contravention in this matter at the earliest possible opportunity. However, as I have 
noted, it originally denied the claims in their entirety and only admitted the contraventions on an Amended Response filed after 
steps had been taken in the proceedings. 
Whether the party committing the breach has taken corrective action 

43 The respondent has taken some corrective action. Specifically, it made the payment of the amount of $159.25 to Ms Robertson. 
It did so promptly after the claimant raised the matter with it. This was not difficult for it to do. It is a large, well-resourced 
corporation, and the sum it had to pay is an insignificant amount to it. Given it was obvious to it that Ms Robertson had an 
entitlement to this amount, it had little choice but to make the payment. 

44 The respondent also relies on Mr Chandler's assurance that he would be more vigilant in future, and that Mr Ortiz states in an 
email that going forward Qube will know how to avoid the error which led to the underpayment. It says this shows it took the 
underpayment seriously and is committed to ensuring it does not occur again. 

45 I do wonder how this can be the case when the evidence does not demonstrate that Mr Chandler knows why the error occurred. 
He does suggest that it was as a result of counting the North West allowance towards the guaranteed amount, but that's not 
what Mr Ortiz's email says to him, and there is no other source of this belief so that he could genuinely have held it. 

46 Mr Ortiz's email says, rather, that the North West allowance cannot be classified towards the guarantee. He does not expressly 
offer this as an explanation for how the underpayment occurred. It is equally possible he is simply discounting the possibility 
of there being a defence to the underpayment claim or a legitimate reason to resist making a payment to Ms Robertson. Again, 
the respondent's submissions elevate the value of the evidence before the Court to a level beyond what is warranted. 

47 The way I would characterise the evidence is that it shows a lack of any effort by the respondent to get to the bottom of what 
went wrong, and rather a focus by the respondent on getting rid of the problem quickly or making it go away with as little 
effort as possible. This is apparent from the lack of an explanation of how the underpayment came about as well as the lack of 
any evidence of real steps that had been taken to ensure it does not occur as opposed to mere rhetoric. 

48 In short, I'm not persuaded Qube has taken the matter of its contraventions seriously. 
The need for specific and general deterrence 

49 It is probably obvious from what I have said immediately preceding that I consider there is a need for specific deterrence in 
this matter. 

50 In taking into account the factors to which I have referred, and my conclusion that specific deterrence should be the primary 
purpose of the penalty, I have concluded that in all the circumstances, a moderate penalty of $11,300 is proportionate to the 
contravening conduct, and sufficiently serves as a specific deterrent without being oppressive. 

51 I arrive at this amount as follows: 
a) a penalty of 20 per cent of the maximum, or $13,320 is appropriate in respect of the admitted contravention of 

section 50.  
b) a penalty of 20 per cent of the maximum, or $13,320 is appropriate in respect of the admitted contravention of a 

section 323.  
c) a discount of 15 per cent should be applied to each penalty for the admissions of liability and agreement to an 

agreed statement of facts.  
d) The penalties should be concurrent, or the second penalty reduced to nil on account of the one transaction principle. 
e) The total of $11,322 is rounded down to $11,300. 

52 In light of the fact that the contraventions were admitted, I do not consider it necessary to make any declarations. 
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53 I would order that the penalties be made to the claimant in accordance with the approach set out in Milardovic v Vemco 
Service Pty Ltd (No 2) [2016] FCA 244 at [40]-[44]. 

R COSENTINO 
INDUSTRIAL MAGISTRATE 
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REASONS FOR DECISION 
1 Mr Andrew Wells was employed by North West Crewing Pty Ltd as a Tug Master. During his employment, the North West 

Crewing Pty Ltd – Enterprise Agreement 2018, being an enterprise agreement made and approved under Part 2-4 of the Fair 
Work Act 2009 (Cth), was in operation and covered him and North West Crewing. 

2 The Enterprise Agreement contained the following clause: 
7 Remuneration 
7.1 Classifications 

(a) The Employees’ remuneration is outlined in Schedule 1. Any additional remuneration to which the Employee 
is entitled is outlined in the Employee’s contract of employment. 

(b) Any additional days worked by Employees (other than casual employees) beyond their nominal rostered days 
will be paid at twice the daily rate appropriate to their classification with no leave accruing. 

(c) The rates in Schedule 1 shall be increased on and from 1 July in each year during the period of this Agreement 
by an amount to be determined by the Company, provided that such increase will not be less than the CPI for 
Perth, Western Australia as at the end of the March quarter immediately for that year. 

(d) Notwithstanding any other document which may apply to an Employee’s employment, including but not 
limited to the Employee’s contract of employment and the Company Staff Policy and Procedure 
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Handbook 2016, only the increase in salary set out in clause 7.1(c) will apply to Employees for the life of this 
Agreement. 

(e) Wages shall be disbursed on a fortnightly basis in arrears by electronic funds transfer into a Bank account 
nominated by the Employee. 

(f) The Company will conduct an annual audit of hours worked by Employees to ensure the salary paid to each 
Employee is better than that they would have received, had the Employee been paid the minimum payments 
provided for in the Marine Towage Award 2010. 

3 In each year from 2018, when the Enterprise Agreement was approved, until 2021, Mr Wells received a pay increase. He did 
not receive a pay increase in 2022 or subsequently. 

4 Mr Wells is a member of the Australian Maritime Officers’ Union. It commenced this action on his behalf, alleging that North 
West Crewing’s failure to increase Mr Wells’ pay on 1 July 2022 and subsequently was in breach of clause 7.1(c) of the 
Enterprise Agreement (the rate increase clause), and therefore was a contravention of the Act. The Union seeks an 
underpayment order, interest and a pecuniary penalty. 

5 North West Crewing denies any contravention of the Enterprise Agreement or the Act. North West Crewing says that the rate 
increase clause did not require it to increase rates of pay after the Enterprise Agreement’s nominal expiry date of 25 June 2022. 
It also says, in the alternative, that the rate increase clause operates on the rates in Schedule 1 of the Enterprise Agreement 
headed ‘Classification and Minimum Rates’, and that even if it had increased the Schedule 1 rates in 2022 and subsequently, 
Mr Wells was paid in excess of any such rates in any event. 

6 The matter was listed for hearing to determine whether there had been contraventions of the Enterprise Agreement and the Act 
only. Therefore, the issues I must decide at this stage are: 
(a) What does the rate increase clause mean when it refers to ‘the period of this Agreement’? Does it mean the period of 

operation of the Enterprise Agreement, as the Union asserts, or does it mean the period until the Nominal Expiry Date, as 
North West Crewing asserts? 

(b) If the correct construction of the rate increase clause is that the period referred to is the period of the Enterprise 
Agreement’s operation, then what is the rate that the rate increase clause operates on? This involves, first, deciding what 
the rate increase clause means and second, as a matter of fact, what the relevant rate was as at 1 July 2022 and 
subsequently. 

What is the Enterprise Agreement’s ‘period’ for the purpose of the rate increase clause? 
7 The principles that apply when construing an industrial instrument are not in dispute. They are encapsulated at [197] of 

WorkPac Pty Ltd v Skene [2018] FCAFC 131: 
The starting point for interpretation of an enterprise agreement is the ordinary meaning of the words, read as a whole and 
in context: City of Wanneroo v Holmes ; (1989) 30 IR 362 at 378 (French J). The interpretation “... turns on the language 
of the particular agreement, understood in the light of its industrial context and purpose ...”: Amcor Limited v 
Construction, Forestry, Mining and Energy Union; (2005) 222 CLR 241 at [2] (Gleeson CJ and McHugh J). The words 
are not to be interpreted in a vacuum divorced from industrial realities (Holmes at 378); rather, industrial agreements are 
made for various industries in the light of the customs and working conditions of each, and they are frequently couched in 
terms intelligible to the parties but without the careful attention to form and draftsmanship that one expects to find in an 
Act of Parliament (Holmes at 378–9, citing Geo A Bond & Co Ltd (in liq) v McKenzie [1929] AR(NSW) 498 at 503 
(Street J)). To similar effect, it has been said that the framers of such documents were likely of a “practical bent of mind” 
and may well have been more concerned with expressing an intention in a way likely to be understood in the relevant 
industry rather than with legal niceties and jargon, so that a purposive approach to interpretation is appropriate and a 
narrow or pedantic approach is misplaced: see Kucks v CSR Limited ; (1996) 66 IR 182 at 184 (Madgwick J); Shop 
Distributive and Allied Employees’ Association v Woolworths SA Pty Ltd [2011] FCAFC 67 at [16] (Marshall, Tracey and 
Flick JJ); Amcor at [96] (Kirby J). 

8 Neither party led evidence of, nor relied upon extrinsic evidence for the purpose of construing the Enterprise Agreement. No 
one sought to rely on the clause’s history, or antecedent instruments from which the clause was derived, nor past practices in 
relation to antecedent instruments, as relevant contextual matters. 
Statutory Context 

9 Both parties agree that the rate increase clause must be construed by reference to the statutory framework and clause 3 of the 
Enterprise Agreement. 

10 Clause 3 is headed ‘Period of Operation of Agreement’. It says: 
(a) This Agreement shall commence operation 7 days after the date that it is approved by Fair Work Commission 

(FWC) (Commencement Date). 
(b) This Agreement will operate for a period of 4 years from the date on which the FWC approves it. 
(c) This Agreement will continue to operate and apply beyond the nominal expiry date until a replacement enterprise 

agreement is made between the parties or it is terminated in accordance with relevant legislation. 
11 Clause 3(a) and (c) reflect the Act’s scheme relating to enterprise agreements. In particular, s 54 of the Act deals with when an 

enterprise agreement operates. It says: 
54 When an enterprise agreement is in operation 

(1) An enterprise agreement approved by the FWC operates from: 
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(a) 7 days after the agreement is approved; or 
(b) if a later day is specified in the agreement—that later day. 

(2) An enterprise agreement ceases to operate on the earlier of the following days: 
(a) the day on which a termination of the agreement comes into operation under section 224 or 227; 
(b) the day on which section 58 or subsection 278(1A) first has the effect that there is no employee to 

whom the agreement applies. 
Note: Section 58 and subsection 278(1A) deal with when an enterprise agreement ceases to apply to an employee. 

12 Section 186(5) is also relevant. It says: 
186 When the FWC must approve an enterprise agreement—general requirements 

Basic Rule 
(1) If an application for the approval of an enterprise agreement is made under subsection 182(4) or section 185, 

the FWC must approve the agreement under this section if the requirements set out in this section and 
section 187 are met. 
Note: The FWC may approve an enterprise agreement under this section with undertakings (see 

section 190). 
… 
(5) The FWC must be satisfied that: 

(a) the agreement specifies a date as its nominal expiry date; and 
(b) the date will not be more than 4 years after the day on which the FWC approves the agreement. 

… 
13 In this statutory context, which precludes the Fair Work Commission from approving an enterprise agreement unless it has a 

nominal expiry date that is no more than four years after the day on which the Fair Work Commission approves it, clause 3(b) 
must be understood as containing the agreement’s nominal expiry date. While clause 3(b) does not use the phrase ‘nominal 
expiry date,’ no other clause of the agreement does either. The parties agree that the nominal expiry date for the purpose of the 
Enterprise Agreement is the date specified in clause 3(b). 

14 That s 54 of the Act has the effect that an enterprise agreement may operate beyond its nominal expiry date does not preclude 
the possibility that there is a different point in time when a particular provision within the agreement will come to an end or 
during which a particular obligation is to continue: see for instance Toyota Motor Corporation Australia Ltd v Marmara 
[2014] FCAFC 84 at [58], NSW Trains v Australian Rail, Tram and Bus Industry Union [2021] FCA 883 and Australian 
Workers' Union v Orica Australia Pty Ltd [2022] FWCFB 90. 

15 It is also relevant statutory context that once the nominal expiry date of an enterprise agreement has passed, claims by 
employees and the employer in connection with a new agreement may, subject to some preconditions, be supported by 
organising and taking protected industrial action under Division 2 of Part 3-3 of the Act. This statutory context might support 
the view that conditions bargained in an agreement are generally in settlement of claims until the agreement reaches its 
nominal expiry date so that provisions expressed as operating for a fixed time should be construed as limited to the nominal 
life of the agreement: Orica at [28]-[31]. 

16 The statutory context does not, on its own, elevate a particular constructional choice over another in this case. 
Structure and Text of the Enterprise Agreement 

17 This leaves the text of the agreement, considered as a whole, as the primary source available to assist in the present 
constructional quandary. The text is far from a fecund field. But it does yield a lean output. 

18 North West Crewing relies on the following textual indications that the ‘period of this Agreement’ in the rate increase clause 
means the period up until the nominal expiry date, i.e. the period specified in clause 3(b): 
(a) Clause 3(b) expresses a period: North West Crewing say that clause 3(b), which provides for a nominal expiry date of 

4 years from the date of the agreement’s approval, is the only period that is designated and defined in the Enterprise 
Agreement as a reference point for the rates increase clause. 

(b) Different language manifests intended different meanings: clause 7.1(d) uses the phrase ‘life of this Agreement’ as 
distinct from ‘period of this Agreement’. If ‘life of this Agreement’ means the Enterprise Agreement’s period of 
operation under the Act, then the different phrase ‘period of this Agreement’ must have a different meaning.  

(c) Clause 7.1(d) clarifies that rate increases are limited: clause 7.1(d) speaks of ‘only’ the increases in the rate increase 
clause applying to Employees, signalling a limitation on the rate increase clause. Clause 7.1(d) recognises, by the use of 
the phrase ‘life of this Agreement’ that the Enterprise Agreement may operate beyond the nominal expiry date, but that 
the rate increases would apply for a finite period. 

19 The period expressed in clause 3(b) is not the only fixed period identifiable in the Enterprise Agreement. The agreement’s 
period of operation is also a fixed period that is identifiable and referable: NSW Trains at [61], [63]. 

20 In considering whether the words ‘period of this Agreement’ is intended to refer to the period described in clause 3(b), the 
structure of clause 3 is relevant. It is in three parts. Each part deals with a different subject related to the topic identified in the 
clause’s heading: Period of Operation. Clause 3(a) deals with when the agreement commences. Clause 3(b) deals with the 
agreement’s nominal expiry date. Clause 3(c) deals with the agreement’s period of operation. 
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21 Clauses 3(a) and 3(c) mirror the Act’s provisions. They do not do anything that the Act does not do. The drafter presumably 
considered it desirable to include these clauses for clarity and completeness, rather than for their operative effect. 

22 Clause 3(b), on the other hand, has a substantive role to play. It qualifies the agreement for approval because it specifies the 
agreement’s nominal expiry date. The agreement would not be capable of approval if it did not specify a nominal expiry date 
not more than four years after its approval: s 186(5). 

23 The nominal expiry date of an enterprise agreement is defined in s 12 of the Act, relevantly, as ‘the date specified in the 
agreement as its nominal expiry date’. 

24 Under the Act, the nominal expiry date of an enterprise agreement sets the time during which industrial action must not be 
organised or engaged in: (s 417), and after which an application for termination of an enterprise agreement can be made: 
(s 225). Notably, the Act refers to agreements being ‘passed’ their nominal expiry date, recognising that the nominal expiry 
date is a point in time that otherwise has no effect, in and of itself, on the operation of an enterprise agreement. 

25 It is apparent, then, that the primary purpose of clause 3(b) is to identify the agreement’s nominal expiry date. There is nothing 
that indicates clause 3(b) was intended to define the Enterprise Agreement’s ‘period’ as a concept distinct from or different to 
its period of operation. Indeed, the heading to the clause indicates otherwise. 

26 This means that when the rates increase clause speaks of the ‘period of this Agreement’, there is no reason to consider it is 
referring to the period identified in clause 3(b). That is not clause 3(b)’s apparent purpose. 

27 The Union’s counsel described the Enterprise Agreement as a ‘minimum rates agreement’ which contains minimum rates 
which in reality, no one is ever paid, as opposed to a ‘live rates agreement’ which sets out the actual rates people are paid in the 
workplace. Of course, the Act does not distinguish between such categories of enterprise agreements. Under the Act, the terms 
and conditions of an enterprise agreement are ‘the main terms and conditions of employment of an employee’: s 43. 

28 However, it is apparent from the Enterprise Agreement’s structure and text that the rates set out in Schedule 1 are only part of 
an employee’s remuneration. Clause 6 makes this clear: 

6 Intent and Operation of the Agreement 
(a) This Agreement, along with the contract of employment and the Company Staff Policy and Procedure 

Handbook (which is incorporated into this Agreement), shall form the complete agreement covering all 
Employee’s terms and conditions of employment. It shall operate to the exclusion of any and all other 
industrial instruments which might otherwise apply. 

(b) Each Employee who is or becomes bound by this Agreement will be provided with a contract of employment 
and Company Staff Policy and Procedure Handbook which: 
(1) Confirms the application of this Agreement; and  
(2) Outlines any individual benefits to which the Employee is entitled. 

(c) Nothing in the contract of employment will operate to reduce any of the terms and conditions to which the 
Employee is entitled under this Agreement. 

(d) Nothing in this Agreement will operate to reduce any of the terms and conditions to which the Employee is 
entitled at the time the Employee becomes bound by this Agreement. 

29 This intent is important to understanding clause 7.1. It is reflected in clause 7.1(a) which: 
(a) refers to both the remuneration in Schedule 1 and ‘any additional’ remuneration under a contract of employment; and 
(b) when referring to the Schedule 1 remuneration, refers to the plural or collective ‘Employees’’, but when referring to 

additional remuneration refers to ‘the Employee’ in the singular or individual sense. 
30 This intent is picked up in clause 7.1(d). This clause also refers to the singular ‘Employee’s contract of employment’ as well as 

with the plural or collective ‘Employees’ salary’. It also refers to the Company Staff Policy and Procedure Handbook, which is 
incorporated into the Enterprise Agreement under clause 6(a). 

31 In this context, the evident purpose of clause 7.1(d) is to distinguish between the different sources of employee entitlements for 
the purpose of the increases in the preceding rates increase clause. When the clause refers to ‘only the increase in salary set out 
in clause 7.1(c)’ as applying, it is not limiting increases in number or in time. Rather, the limit invoked by the use of the word 
‘only’ is the type of increase. That is, the only entitlement under the Enterprise Agreement to an increase in salary is the 
entitlement described in clause 7.1(c). That is so, ‘notwithstanding any other document which may apply’ to an individual 
employee’s employment. 

32 In effect, the purpose of clause 7.1(d) is to clarify that increases in salary that an individual employee is entitled to under their 
contract of employment, or the Company Staff Policy and Procedure Handbook, are not to be treated as increases in the 
Enterprise Agreement’s rates, or as entitlements under the Enterprise Agreement even though the Company Staff Policy and 
Procedure Handbook is incorporated in the Enterprise Agreement. 

33 I do not agree with North West Crewing’s contention that clause 7.1(d) is intended to limit increases in salary temporally, that 
is, to the nominal expiry date. It is an unnatural reading of the clause which ignores the context I have set out. It would be an 
exceedingly clumsy and confusing way of achieving what could be achieved simply. It gives the words ‘Notwithstanding any 
other document’ no work to do. 

34 Once the purpose of clause 7.1(d) is properly understood, its use of the phrase ‘life of this Agreement’ is inconsequential. 
North West Crewing says the phrase means during the Enterprise Agreement’s period of operation. That is uncontentious. It 
says contentiously that the fact this phrase is used to describe the period of operation in clause 7.1(d) means that the different 
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phrase ‘period of this Agreement’ used in the rates increase clause must have a different meaning. It draws support for its 
approach from the Federal Court’s decision in NSW Trains, where it was held that the use of different phrases in an enterprise 
agreement manifested an intention on the part of the drafter to identify two separate dates. 

35 I do not consider the use of different phrases indicates a deliberate distinction between the periods referred to in clause 7.1(d) 
and the rates increase clause. There is nothing to indicate this was a deliberate drafting choice. There are many forms of words 
the drafters could easily have chosen to make a clear distinction, including formulations like: 
(a) ‘prior to the nominal expiry date of the agreement’; 
(b) ‘from July 2018 to July 2021’; 
(c) ‘until June 2022’; or 
(d) ‘during the term of the agreement’ with a definition of ‘term’ that refers to the commencement date and the nominal 

expiry date. 
36 When, in NSW Trains, Flick J observed at [59]: 

The use of two different phrases in clauses 12 and 13 would, at least initially, suggest that each phrase has a separate and 
discrete meaning. 

his Honour was construing the phrase ‘life of this Agreement’ in a Facilitation of Changes clause. The different phrase with 
which this phrase was compared, was the unambiguous phrase ‘prior to the nominal expiry date of this Agreement’. 

37 In this case, the Enterprise Agreement uses two ambiguous phrases. It is therefore more difficult to conclude that one is 
intended to carry a different meaning to the other. 

38 The use of different language in the Enterprise Agreement is a ‘mere inconsistency’ more likely to reflect the industrial reality 
that its drafters wrote the agreement without careful attention to legal niceties, form and fine points: Kucks v CSR Ltd (1996) 
66 IR 182 per Madgwick J. I note that the Enterprise Agreement is not a lengthy document. It has 16 clauses. It does not 
contain any definitions. Its minimalist content indicates against the suggestion that the drafters intended to build-in different 
time periods for continuation of different obligations, as North West Crewing suggests it does. 

39 For the above reasons, I prefer the Union’s contended for construction. The phrase ‘the period of this Agreement’ in the rates 
increase clause means the period of operation of the Enterprise Agreement. The rate increases must, therefore be made 
annually until the Enterprise Agreement is terminated or replaced. 

What must be increased under clause 7.1(c)? 
40 The next question is, what exactly must the increase be applied to? 
41 In this respect, the Enterprise Agreement is unambiguous. It expressly refers to the ‘the rates in Schedule 1’. 
42 Schedule 1 is headed Classification and Minimum Rates. It contains four classifications against which there is an amount 

specified and described as ‘Minimum Base Rate Per Annum’. (Clause 7 also appears to refer to these rates interchangeably as 
‘wages’ and ‘salary’). 

43 Clause 7.1(a) describes Schedule 1 as outlining ‘the Employees’ remuneration’ in the plural. It then addresses the singular: 
‘Any additional remuneration to which the Employee is entitled is outlined in the Employee’s contract of employment’. As 
discussed above, clause 6 identifies that an individual’s contract of employment and the Company Staff Policy and Procedure 
Handbook are also sources of individual employee terms and conditions. In that context, clause 7.1(a) distinguishes between 
the minimum rates payable to employees under the Enterprise Agreement in a collective sense, and the remuneration of 
individual employees. It also points to the possibility that an individual employee’s remuneration will be something other than 
the Schedule 1 remuneration by virtue of their contract of employment. 

44 The rate increase clause only refers to Schedule 1 rates. It makes no mention of increases to the ‘additional remuneration,’ total 
remuneration, individual benefits or the remuneration generally provided for in clause 7.1(a). Rather, as set out above, 
clause 7.1(d) clarifies that increases under individual contractual arrangements are not rate increases under the Enterprise 
Agreement. 

45 The Union suggested that clause 7.1(d) prohibits contractual increases in salary for the life of the Enterprise Agreement. I have 
dealt with what I consider to be the purpose of clause 7.1(d) above. It clarifies what increases apply under the Enterprise 
Agreement to employees collectively. It does not have any effect on an individual employee’s contractual entitlements. This is 
consistent with clause 6(d). 

46 Because the rate increase clause requires that the Schedule 1 rates be increased each year during the period of the Agreement, 
Schedule 1 does not set out the Enterprise Agreement’s rates of remuneration from on or after 1 July 2018, being the date of 
the first increase. 

47 The rate increase clause provides that the rates in Schedule 1 can be increased by any amount determined by North West 
Crewing, provided the amount is not less than the CPI for Perth at the end of the immediately preceding March quarter. 

48 It is an agreed fact that on or around 5 July 2018, North West Crewing provided Mr Wells with a pay increase of 0.9%. It is 
also clear that this increase was applied to something other than the Schedule 1 Minimum Base Rate. Prior to 1 July 2018, the 
minimum base rate in Schedule 1 for a Tug Master was $105,000. Had an increase of 0.9% been applied to this rate, it would 
bring the minimum rate to $105,945.00. Mr Wells’ base salary was increased from $208,057 to $209,929. 

49 The only available inference is that Mr Wells received additional pay as well as the pay provided for by Schedule 1. 
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50 The Union relied on correspondence that Mr Wells received from North West Crewing which notified him of his pay 
increases, and purported to explain the basis for those increases. The Union says these letters themselves make it clear that the 
pay increases set out in the letters were the rates of pay for the purpose of the Enterprise Agreement. 

51 North West Crewing’s letter to Mr Wells of 5 July 2018 relevantly stated: 
… 
As per your Enterprise Agreement, we are pleased to confirm that the annual remuneration review was conducted and 
your base salary will be increased by Perth CPI of 0.9% effective from the 1st of July 2018. 
In this regard, your total annual remuneration package has now increased to $239,320.06 per annum. This is comprised 
of: 
Base Salary $209,929.88 
Superannuation $29,390.18 
Total Annual Package $239,320.06 
… 

52 This correspondence is not evidence of the Schedule 1 rate of pay for a Tug Master increasing to $209,929.88. While reference 
is made to the Enterprise Agreement, the letter simply states that the annual remuneration review was conducted ‘as per’ the 
Enterprise Agreement. It also notifies of an increase to ‘your base salary’, not the Enterprise Agreement’s minimum rates. 

53 The letter does not provide evidence of what increase was applied to the Schedule 1 minimum rates. However, the minimum 
amount by which the Schedule 1 rates had to have increased was the Perth CPI of 0.9%. 

54 Letters were issued to Mr Wells in substantially the same terms in 2019 and 2020. 
55 In 2021, the letter given to Mr Wells, dated 17 September 2021, was in different terms. It said: 

… 
As per clause 7.1(c) of your relevant Enterprise Agreement, we are pleased to advise that your rate of pay has been 
increased from the 1st of July 2021 as per the below details. 
Base Salary $218,112.44 
Superannuation $30,535.74 
Total Annual Package $248,648.18 
… 

56 Notably, the 2021 letter: 
(a) did not expressly distinguish between the rates review process in the Enterprise Agreement and the increase to Mr Wells’ 

individual pay. Rather, the increase to Mr Wells’ pay was said to be ‘as per’ the Enterprise Agreement; and 
(b) did not refer to Perth CPI. It only referred to ‘your rate of pay’ being ‘increased’. 

57 In his unchallenged evidence, Mr Wells described this letter as giving him a 0.6% pay increase on his then base salary of 
$216,611.03. Based on my calculations, the increase is closer to 0.7%, but in any event, it was not an increase to the entire base 
salary in line with Perth CPI. The relevant Perth CPI rate was 1%, according to the unchallenged evidence of North West 
Crewing’s witness, Mr Luke Bettesworth. 

58 The Union said that the effect of the 17 September 2020 letter was to increase the Enterprise Agreement’s Schedule 1 rate to 
the amount of the base salary provided for in the letter so that, from 1 July 2021, the Schedule 1 rate that applied to Mr Wells 
was $218,112.44. Accordingly, he was entitled to a CPI increase on that rate in the subsequent year. 

59 Mr Bettesworth’s evidence-in-chief was that Mr Wells’ 0.69% increase in pay of 16 September 2021 was by way of an 
employment contract variation. In cross-examination, the Union’s counsel asked Mr Bettesworth whether he agreed that the 
pay rises referred to in the letters to Mr Wells were ‘pay rises under the Enterprise Agreement’. Mr Bettesworth agreed that 
was what the letters said, and that the letters were accurate. He also agreed that the letters explained the rate to Mr Wells in 
terms of his ‘new rate under the Enterprise Agreement’. 

60 After further questioning on the topic, Mr Bettesworth refined his answer slightly: 
[Mr Fogliani]: And again, it starts with the same wording as the other two letters, which was, “As per your 

Enterprise Agreement, we are pleased to confirm that the annual remuneration review was 
conducted and your base salary will be increased by Perth CPI of 2.07 per cent, effective from 
1 July 2020”. And then it has some figures. Do you accept that that was Mr Wells’ pay rate under 
the Enterprise Agreement as at 1 July 2020?--- 

[Mr Bettesworth]: ---That's what we paid him at that time, yep, and what we increased his pay by. 
61 When asked questions focused on what seemed to be inconsistency between Mr Bettesworth’s answers in cross-examination, 

and his characterisation of the increases as being under Mr Wells’ contract of employment, Mr Bettesworth retracted his 
previous affirmative answer: 

[Mr Fogliani]: What it really was, that letter dated 17 September 2021, you were setting his rates under the 
Enterprise Agreement?--- 

[Mr Bettesworth]: ---No. 
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[Mr Fogliani]: I put to you, Mr Bettesworth, that that's exactly what you were doing when you issued the letter to 
Mr Wells on 17 September, was you were increasing his rate under clause 7.1C of the 
agreement?--- 

[Mr Bettesworth]: ---We were increasing his, um – his rate based on CPI, yes. 
62 It would be easy to discount Mr Bettesworth’s evidence as inconsistent, and therefore unreliable. The Union says his answers 

confirm that as a matter of fact, the increases detailed in the letters were increases ‘under the Enterprise Agreement’ and that 
the increases then set a new base rate ‘for the purposes of’ the Enterprise Agreement. 

63 But considered closely, the different form of questions put to Mr Bettesworth might have warranted different answers, without 
any actual inconsistency. 

64 For instance, his affirmative answer to the question about rate increases being under the Enterprise Agreement does not mean 
the increases set rates for the purpose of the Enterprise Agreement. Further, agreeing that the letter set out a ‘new rate under 
the Enterprise Agreement’ is not the same as agreeing the letter set out a new Schedule 1 rate, because the Enterprise 
Agreement deals with both Schedule 1 rates and ‘additional remuneration to which the Employee is entitled’. 

65 Mr Bettesworth explained that North West Crewing passed on the increases that were required to be made under the rates 
increase clause to ‘everyone who worked with us’, regardless of whether they were covered by the Enterprise Agreement. He 
also explained that the increase ‘which is talked about in the agreement’ was applied to each individual employee’s base rate of 
pay, that is, what they were actually paid, not the Schedule 1 rates. In fact, no employee was paid at the Schedule 1 rate. All 
employees were paid more than the Schedule 1 rate. 

66 Mr Bettesworth did not concede that the letters sent to Mr Wells set his Schedule 1 rates for the purpose of the rate increase 
clause of the Enterprise Agreement. His evidence was only to the effect that the increases paid to Mr Wells were calculated 
consistent with the methodology used in the Enterprise Agreement, and that the increased salary was then Mr Wells’ new rate 
under the Enterprise Agreement. 

67 In my view, the letters given to Mr Wells did not have the effect that the Schedule 1 rate of pay for Tug Master as of 
1 July 2021 was $209,929.88. I do not accept that this was the relevant rate of pay for the purpose of the rate increase clause of 
the Enterprise Agreement. 

68 First, as I have already observed, the letters pre-dating September 2021 expressly apply increases to ‘your base salary’. The 
letters do not purport to increase the Schedule 1 remuneration, either by reference to Schedule 1, or to the ‘minimum base rate’ 
or to ‘Employees’ remuneration’ in the collective sense. 

69 Second, the Schedule 1 base rates apply to all employees covered by the Enterprise Agreement. The letters were addressed to 
Mr Wells only. There is no evidence that any other employee was privy to the letters to Mr Wells. Had another Tug Master 
sought to ascertain the minimum rates of pay for the purpose of the Enterprise Agreement, or indeed sought to enforce the 
Enterprise Agreement, the letters to Mr Wells would not be available to them for the purpose of establishing the relevant base 
rate. 

70 Third, although the 17 September 2021 letter refers to clause 7.1(c) of the Enterprise Agreement, the pay increase it notified 
Mr Wells about was not an increase that was not less than Perth CPI for the immediately preceding March Quarter, applied to 
Mr Wells’ total base salary. 

71 According to the CPI increases given by Mr Bettesworth, applying Perth CPI annually only to the rates specified in 
Schedule 1, gives an amount of $109,359.71 as at 30 June 2021. If that was the relevant rate, then a 1 July 2021 increase to 
$218,112 is an increase in the order of 92%. In the context of a clause which uses CPI as a floor, it is an absurdity to suggest an 
increase of this order was pursuant to the rates increase clause. 

72 The more logical and coherent conclusion is that Mr Wells’ salary was, at the time of registration of the Enterprise Agreement 
and at all times subsequently, comprised of two components. It was comprised of the Schedule 1 rate plus additional 
remuneration under his contract of employment as expressly contemplated by clauses 6 and 7.1. The additional remuneration 
was not the subject of the obligation in the rate increase clause. The Schedule 1 component was. 

73 The increases that North West Crewing was obliged to make to the Schedule 1 rates on 1 July 2022 and 1 July 2023 were 7.6% 
and 5.8%, respectively. On my preliminary calculations, this equates to an increase of $8,394.45 per annum and $6,893.17 per 
annum. As these increases were not applied to Mr Wells’ total remuneration, the Union has established that North West 
Crewing contravened the rates increase clause, and s 50 of the Act. 

Orders and Disposition 
74 The matter will be listed for further hearing to determine the issue of remedy and penalties. 
R COSENTINO 
INDUSTRIAL MAGISTRATE 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2023 WAIRC 00982 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALEXANDRIA HARMONY PRICE 

APPLICANT 
-v- 
SHIRE OF KULIN 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 21 DECEMBER 2023 
FILE NO/S U 67 OF 2023 
CITATION NO. 2023 WAIRC 00982 
 

Result Application discontinued 
Representation 
Applicant Ms L Trouchet 
Respondent Ms V Cullen 
 

Order 
WHEREAS this is an application under s 29(1)(c) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 15 December 2023, the applicant filed a Form 1A –Multipurpose Form, to discontinue this matter; 
AND WHEREAS on 19 December 2023, the Commission requested the respondent advise, if there is any objection to this 
matter being discontinued; 
AND WHEREAS on 19 December 2023, respondent confirmed it does not object to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), 
hereby orders –  

THAT application U 67 of 2023 is discontinued. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 
 
 

 
 

2024 WAIRC 00004 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ANDREA YEASH 

APPLICANT 
-v- 
NEXUS COFFEE BREWERS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 4 JANUARY 2024 
FILE NO/S U 20 OF 2021 
CITATION NO. 2024 WAIRC 00004 
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Result Application discontinued 
Representation 
Applicant Ms A Yeash 
Respondent Mr P Dignam 
 

Order 
WHEREAS this is an application under s 29(1)(c) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 11 December 2023, the applicant filed a Form 1A – Multipurpose Form seeking to discontinue this matter, 
however this form could not be accepted for filing due to deficiencies; 
AND WHEREAS on 11 December 2023, the Commission requested the respondent advise, by no later than 18 December 2023, if 
there is any objection to this matter being closed; 
AND WHEREAS the respondent did not raise an objection; 
AND WHEREAS the Commission is content to proceed without the need for the applicant to refile the Form 1A – Multipurpose 
Form; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
orders –  

THAT application U 20 of 2021 is discontinued. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2024 WAIRC 00003 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SCOTT BARRON 

APPLICANT 
-v- 
THE TRUSTEE FOR GANESH ASSET 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 3 JANUARY 2024 
FILE NO/S U 84 OF 2023 
CITATION NO. 2024 WAIRC 00003 
 
Result Application discontinued 
Representation 
Applicant Ms M King (as agent) 
Respondent Mr S Roe 
 

Order 
WHEREAS this is an application under s 29(1)(c) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 27 December 2023, the applicant filed a Form 1A – Multipurpose – Discontinuance; 
AND WHEREAS on 3 January 2024, the respondent advised that there was no objection to the applicant’s request to discontinue 
this application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby orders –  
 THAT application U 84 of 2023 is discontinued. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
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CONFERENCES—Matters arising out of— 

2024 WAIRC 00008 
DISPUTE RE DEVELOPMENT OPPORTUNITIES FOR EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2024 WAIRC 00008 
CORAM : COMMISSIONER T KUCERA 
HEARD : TUESDAY, 28 NOVEMBER 2023 
DELIVERED : WEDNESDAY, 10 JANUARY 2024 
FILE NO. : PSAC 20 OF 2023 
BETWEEN : ASSOCIATION OF PROFESSIONAL ENGINEERS, AUSTRALIA (WA BRANCH) 

ORGANISATION OF EMPLOYEES (APEA) 
Applicant 
AND 
MAIN ROADS WESTERN AUSTRALIA 
Respondent 

 

CatchWords : Industrial Law - Jurisdiction - Whether dispute is an industrial matter - Acting up or 
backfilling a position to cover a short-term leave absence does not create a vacancy - 
Application of Public Sector Employment Standard - Order issued 

Legislation : Industrial Relations Act 1979 (WA) 
Public Sector Management Act 1994 (WA) 

Result : Jurisdictional objection dismissed 
Representation 
Applicant : Mr D Moss 
Respondent : Ms S Power of counsel 
 

Case(s) referred to in reasons: 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v QR 
Limited (No 2) [2010] FCA 652 
Director General's Department of Justice v Civil Service Association of Western Australia Inc [2005] WASA 244 
Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 
Western Australian Prison Officers’ Union of Workers v the Minister for Corrective Services 2014 WAIRC 00313 94 WAIG 581 
Woolworths Ltd t/a Safeway v Miller (2006) 151 IR 236 

 
Decision 

1 This matter involves an allegation raised by the Association of Professional Engineers, Australia (WA Branch) Organisation of 
Employees (applicant) that one of its members, Mr Dalbir Malik, is being unfairly denied opportunities to ‘act up’ in a higher 
classification (dispute).  

2 Mr Malik is employed by Main Roads Western Australia (respondent), as a Level 7 Engineer. The applicant says Mr Malik 
was on three occasions told by the Executive Director of Major Projects (executive director) that he would be given an 
opportunity to act up in a Level 9 Project Director’s role to provide relief cover when employees in these positions go on 
annual leave, for short periods of two to six weeks at a time. 

3 The applicant says that despite these commitments he is not being allowed to act up as a Project Director. The applicant says 
Mr Malik was denied an opportunity to ‘act up’ on three discrete periods that occurred in February, May and September 2023.  

4 The applicant says this stands in contrast to what has occurred with Mr Malik’s colleagues in Major Projects, who, like him, 
are also employed in Level 6 and 7 classifications. The applicant claims these employees were allowed to act up and paid 
‘higher duties’ when the Project Directors they report to, took leave. In the circumstances, the applicant says the respondent’s 
refusal to allow Mr Malik to act up is unfair.   

5 By way of an application under s 44 of the Industrial Relations Act 1979 (IR Act) (application) the applicant seeks orders 
against the respondent that will allow Mr Malik to act up in a Project Director’s position during short periods of leave (claim). 

6 The respondent not only denies the allegations raised in the application and opposes the claim, but it also says the Commission 
does not have jurisdiction to deal with the dispute. 

7 For the reasons that follow, I have determined the Commission has jurisdiction to deal with the dispute. 
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Jurisdiction to inquire into industrial matters 
8 When exercising its powers under s 27 and s 44 of the IR Act, the Commission has a wide jurisdiction under s 23(1) and 

s 23(2) to inquire into and deal with any industrial matter. 
9 An industrial matter is widely defined, with the relevant part of the definition that appears under s 7 of the IR Act extracted 

below: 
industrial matter means any matter affecting or relating or pertaining to the work, privileges, rights, or duties of 
employers or employees in any industry or of any employer or employee in the industry and, without limiting the 
generality of that meaning, includes any matter affecting or relating or pertaining to — 
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of their 

employment; 
(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, terms, 

and conditions of employment including conditions which are to take effect after the termination of 
employment; 

(c) the employment of children or young persons, or of any person or class of persons, in any industry, or the 
dismissal of or refusal to employ any person or class of persons; 

(ca) the relationship between employers and employees; 
(d) any established custom or usage of any industry, either generally or in the particular locality affected; 
(e) the privileges, rights, or duties of any organisation or association or any officer or member of an organisation or 

association in or in respect of any industry; 
 ……….. 

10 Notwithstanding the breadth of its jurisdiction under s 23(1) and s 23(2), s 23(2a) of the IR Act creates the following exception 
that applies for some public sector employees: 

(2a) Notwithstanding subsections (1) and (2), the Commission does not have jurisdiction to enquire into or deal with 
any matter in respect of which a procedure referred to in section 97(1)(a) of the Public Sector Management 
Act 1994 is, or may be, prescribed under that Act. 

Jurisdictional objection 
11 The respondent says that while the issue the applicant has raised regarding Mr Malik may give rise to an industrial matter, the 

subject matter of the dispute is something which falls within the exception created by s 23(2a) of the IR Act.  
12 In relation to this, the respondent says Mr Malik’s complaint against the respondent is something to which the Public Sector 

Employment Standard (Employment Standard) and the Public Sector Management (Breaches of Public Sector Standards) 
Regulations 2005 (PSMB Regs) apply.  

13 The respondent says together, the Employment Standard and the PSMB Regs, constitute a procedure referred to in s 97(1)(a) of 
the Public Sector Management Act (PSM Act). The respondent submits the existence of this procedure enlivens s 23(2a) of the 
IR Act, and as a result, the Commission does not have jurisdiction to hear and determine the claim. 

14 After the respondent raised its jurisdictional objection, I directed the parties to file outlines of submissions on the issue. I also 
convened a short hearing to receive any further oral argument on the question. The hearing was held on 
Tuesday, 28 November 2023. 

Material facts 
15 Before considering whether the matter giving rise to the claim is something to which the Employment Standard and the 

PSMB Regs apply, it is necessary to set out the facts that are relevant to the jurisdictional objection. 
16 The terms and conditions of Mr Malik’s employment are regulated by the Main Roads APEA Enterprise Bargaining 

Agreement 2022 (EBA). The industrial agreement that preceded the EBA; the Main Roads APEA Enterprise Bargaining 
Agreement 2020 also regulated Mr Malik’s employment. Both industrial agreements are cast in very similar terms. 

17 Mr Malik works for the respondent in its Major Projects Directorate (Major Projects) as a Project Manager, which is 
classified as Level 7 Engineer under cl 72.2 of the EBA (Classification of Positions). 

18 When employees in Major Projects, who work in management positions, go on short periods of leave, employees who work in 
the project management classifications below, may be directed to ‘back fill’, relieve or act up in a managerial employee’s 
higher-level classification for the duration of the leave.  

19 The relieving employees may be required to perform all or a substantial part of the duties of the position they are directed to 
back fill. The duration of the short periods of leave will typically only be in the range of 2 – 6 weeks. 

20 There are nine Project Director positions in Major Projects. These positions are classified as Level 9s. The applicant says 
Project Managers classified at Levels 6 or 7 under the EBA, may be directed to provide relief cover for Project Directors. 

21 The relieving or acting up arrangements described attract payment at the higher classification salary rate for the duration of a 
period an employee may be directed to act up (higher duties). The entitlement to payment for higher duties appears under 
cl 51 of the EBA (Higher Duties Allowance). 

Respondent’s submissions on the jurisdictional objection 
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22 The respondent filed an outline of written submissions in which it made out the argument in support of its jurisdictional 
objection. The respondent submitted short term absences for which leave cover may need to be provided, fit within the 
definition of a 'vacancy' under the Employment Standard. 

23 The respondent submitted the Employment Standard applies 'when filling a vacancy (by way of recruitment, selection, 
appointment, secondment, transfer and temporary deployment (acting)) in'….  the Public Sector; (see the Employment 
Standard).  

24 Referring to the definitions under the Employment Standard, the respondent noted an ‘employment decision’ is a ‘decision to 
recruit, select, appoint, transfer, second or act up an employee’; (as defined in the Employment Standard).  

25 The respondent also noted a vacancy under the Employment Standard is defined as a ‘vacant post, office or position’ within the 
public sector. The respondent argued a vacancy can result from the creation of a new office post or position or by the 
temporary or permanent movement of another employee. 

26 The respondent submitted that it would defeat the purpose of the Employment Standard if it was found to only apply to some 
circumstances in which an employee might act in a position (e.g. temporary secondment of another employee) but not in other 
circumstances where a person might act in a position (e.g. extended unpaid leave of another employee). 

27 The respondent submitted a grievance an employee may have, against an employment decision that prevented an employee 
from being able to act up in Project Director roles, to provide cover for short periods of leave, should be raised as a breach of 
the Employment Standard under the PSMB Regs.  

28 The respondent submitted the PSMB Regs provide a procedure for dealing with claims, alleging a breach of a public sector 
standard, including a breach of the Employment Standard. The respondent argued the PSMB Regs are made under the 
authority of s 97(1)(a) of the PSMA and that they ‘cover the field’.  

29 The respondent argued the procedure under the PSMB Regs, is of a type contemplated by s 23(2a) of the IR Act and as it 
applies, the jurisdiction of the Commission is ousted. 

The applicant’s submissions on jurisdiction 
30 The applicant filed an outline of written submissions in which its argument in response to the jurisdictional objection was set 

out.  
31 The applicant argued the ‘relieving’ or ‘acting up’ opportunities Mr Malik says he is continuing to be denied, are not of a 

duration or type to which the Employment Standard and the PSMB Regs apply. The applicant says that for this reason, the 
dispute is an industrial matter which the Commission has the jurisdiction to hear. 

32 In its outline of submissions, the applicant contended the Employment Standard and the PSMB Regs do not apply to the 
circumstances in issue. The applicant argued the PSMB Regs only apply where the duration of a vacancy is for six months or 
more, or where it is less than six months, ‘if the vacancy was advertised on the basis that the period of the appointment could 
later be extended to more than six months or more, or the person appointed could later become a permanent officer’; (see 
PSMB Regs regulation 6). 

33 The applicant submitted the situations described in reg 6(3) of the PSMB Regs, are the only ones to which the Employment 
Standard and the PSMB Regs apply. The applicant argued these did not include short term or temporary absences where an 
employee may be directed to act up to provide relief cover while an employee takes leave. 

34 The applicant submitted that because the PSMB Regs do not apply to such absences management does not advertise to fill 
these vacancies. 

Is the dispute an industrial matter? 
35 The determination of the jurisdictional question in this matter requires consideration of the interrelationship between the 

IR Act, the Employment Standard and the PSMB Regs. It necessarily involves an exercise of statutory interpretation. 
36  The starting point when interpreting any legislation is to consider the text of the statute, having regard to its context and the 

legislation’s general purpose and policy: Project Blue Sky Inc v Australian Broadcasting 
Authority (1998) 194 CLR 355 [69]; Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and 
Allied Services Union of Australia v QR Limited (No 2) [2010] FCA 652 [9]. 

37 When construing the terms of an instrument, it should also be considered as a whole; Western Australian Prison Officers’ 
Union of Workers v the Minister for Corrective Services 2014 WAIRC 003313 94 WAIG 581 (WAPOU v Minister for 
Corrective Services) at [38]. 

38 Turning first to the IR Act, and as I noted earlier, the breadth of the scope of matters that may constitute an industrial matter is 
wide; Director General's Department of Justice v Civil Service Association of Western Australia Inc [2005] WASA 244 at 
[24]. 

39 The reason the legislature has broadly defined the term ‘industrial matter’ is to give effect to the objects of the IR Act, which 
includes under s 6(b) and s 6(c). 

 …….. 
 (b) to encourage, and provide means for, conciliation with a view to amicable agreement and preventing and 

settling industrial disputes; and 
 (c) to provide means for preventing and settling industrial disputes not resolved by amicable agreement, 

including threatened, impending and probable industrial disputes, with the maximum of expedition and the 
minimum of legal form and technicality; and 
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 …….  
40 Noting the definition of ‘industrial matter’, there is little doubt a dispute about the application of a process an employer uses to 

decide which employee back fills or who acts up in a position when a more senior employee goes on leave, is something that 
affects or is relevant to an employee’s conditions of employment.  

41 Such a dispute may, as the definition of an industrial matter contemplates, particularly where unfairness is alleged in a decision 
an employer makes, may also be something which affects or relates to the relationship between an employer and its employees.   

42 Where in the usual course, the Commission concludes the subject matter of a dispute gives rise to an industrial matter within 
the meaning of s 7 of the IR Act, the Commission is, subject to exceptions, empowered to deal with a dispute by way of 
conciliation or arbitration. 

43 The respondent’s jurisdictional objection is not made on the ground the dispute is not an industrial matter. Rather, the 
respondent in effect contends the dispute is an industrial matter that should be dealt with elsewhere, because it falls within a 
particular category under s 23 (2)(a) of the IR Act, which the Commission is unable to deal with. 

44 The respondent’s argument proceeds on the basis that the matters in dispute that have been raised in the application involve an 
alleged breach of the Employment Standard.   

45 On the respondent’s submission, any claim for relief Mr Malik may want to pursue must be raised as a breach of the 
Employment Standard under the PSMB Regs, which is a procedure under s 97(1)(a) of the PSM Act, in respect of which the 
Commission has no jurisdiction. 

46 There are therefore, two limbs to the respondent’s argument on jurisdiction: 
i. The Employment Standard applies; and 
ii. any, and all disputes about the application of the Employment Standard must be raised as a breach of a public 

sector standard under the PSMB Regs and cannot be referred to the Commission. 
Features of the Employment Standard 
47 It is apparent the purpose of the Employment Standard is to ensure decisions that are made by public sector employers to fill 

vacancies must be based on principles of merit, equity, interest and probity.  
48 To achieve its intended policy objective, the Employment Standard broadly defines the employment decisions it extends to and 

the vacancies to which it applies. 
49 A ‘vacancy’ is defined as; 

a vacant post, office or position within the public sector. A vacancy can result from the creation of a new office, post or 
position or by the temporary or permanent movement of another employee.  

50 An ‘employment decision’ is defined as; 
   a decision to recruit, select, appoint, transfer, second or act an employee. 

51 The Employment Standard also requires that vacancies must be advertised. It achieves this through the use of selection 
processes that involve the establishment of a ‘competitive field’, which is defined under the Employment Standard as: 

A field which includes more than one person who meets the requirements of the vacant position; competitive fields are 
generally achieved through the advertising of a vacancy. 

52 It is trite that the requirement to use such selection processes will places an administrative burden upon the public sector 
employers to whom it applies. The burden which the Employment Standard imposes is also embodied in the PSMB Regs. 

The process under the PSMB Regs 
53 The PSMB Regs do two things. Firstly, they impose the requirement for a public sector employer to issue a notifiable 

employment decision under reg 5 of the PSMB Regs.  This means an employer must give notice to persons who applied for but 
were unsuccessful in obtaining a position, for which a reviewable decision was made. 

54 Secondly, the PSMB Regs establish a process to be followed where a person (which could include a person other than an 
aggrieved employee) alleges a public sector standard (including the Employment Standard) has been breached.  

55 The process commences with the making of a claim to the Public Sector Commissioner (PS Commissioner).  
56 The procedure under the PSMB Regs by which matters are referred to the PS Commissioner to obtain relief for a breach of a 

public sector standard includes conciliation and review, as contemplated by s 97(1)(a) of the PSM Act. 
57 A claim is defined under reg 6 of the PSMB Regs as a 'claim for relief'.  However, reg 6 places limits on the persons who may 

make a claim and the circumstances in which they may make one. The relevant parts of reg 6 which imposes the restriction on 
who may make a claim are extracted below: 

58 A ‘notifiable employment’ decision in respect of a vacancy is defined in reg 3 to mean: 
a reviewable decision in respect of —  
(a) the appointment of a person to fill a vacancy, otherwise than from an appointment pool or by way of acting 

movement or transfer —  
   (i) for a period of more than 6 months; or 
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(ii) for a period of 6 months or less if the vacancy was advertised on the basis that the period of the 
appointment could later be extended to more than 6 months or the person appointed could later 
become a permanent officer;  

or 
(b) the appointment of a person to fill a temporary vacancy, by way of acting movement, if the vacancy was 

advertised on the basis that the person appointed could later become a permanent officer; 
or 

 (c) the selection of a person to form part of an appointment pool. 
59 For employees who may wish to allege a breach of the Employment Standard for employment decisions that fall outside the 

scope of a ‘notifiable employment decision’ reg 6(4) relevantly provides: 
(4)  A claim may be made otherwise than in respect of a reviewable decision only if, on the application of the person 

proposing to make the claim, the Commissioner — 
(a) is satisfied that there are reasonable grounds for making the claim; and 
(b) gives the person written approval to do so within a specified period. 

60 Counsel for the respondent submitted that if Mr Malik has a grievance regarding any decisions, the respondent may have made 
that resulted in him not being selected to act up, then his relief would be by way of a claim to the PS Commissioner under this 
sub-regulation. 

61 By this argument, the respondent contends reg 6 provides the first step of a procedure under s 97(1)(a) of the PSMA that by 
operation of s 23(2d) of the IR Act, ousts the jurisdiction of the Commission. 

Positions being backfilled are not vacant 
62 While noting there may be potential for the Employment Standard to be applied to situations where a position becomes 

unoccupied when an employee goes on extended leave (which is not the case here), I respectfully do not accept the 
Employment Standard applies in this matter.  

63 I have reached this conclusion because the positions which Mr Malik says he is being prevented from acting up in are not 
actually vacant. 

64 ‘Vacant’ is variously defined in the Macquarie Concise Dictionary, Sixth Edition, as ‘empty’, ‘having no occupant’ and ‘not 
occupied by an incumbent’. 

65 In WAPOU v Minister for Corrective Services Commissioner Kenner (as he then was) conducted a detailed analysis of the 
Employment Standard, where a similar jurisdictional objection was raised and made the following observations: 

(39) In the first paragraph of the Employment Standard, set out above, it commences with the words 'The 
Employment Standard applies when filling a vacancy …'. This is repeated in the second paragraph. The 
reference to 'filling a vacancy' is reaffirmed in the definition of 'Employment Standard' in the terminology 
section. Under the heading 'Merit Principle' is a reference to 'a competitive field', as the preferred approach to 
merit based employment decisions. The first dot point requires some consideration of the employer, in applying 
this principle, to have regard to the 'outcomes sought' by the public sector body and the 'work related 
requirements'. These references can only sensibly be understood as referring to the requirements of a vacant 
position sought to be filled by the employer. 

(40) Next, is reference to the 'Equity Principle', which suggests that in filling a vacancy, an employer is required to 
avoid any circumstance that may suggest favouritism and, in the case of a transfer to a vacant position, the 
position occupied by the person to be transferred is to be comparable with the position into which he or she is to 
be transferred. The next heading 'Interest Principle' is seemingly confined to secondments, transfers and acting 
appointments. It requires some consideration of the particular interests of the transferee, and the particular 
features or aspects of the job that needs to be filled. The overall sense of this provision seems to be directed 
towards some matching of the transferee's interests with the requirements of the position into which they may be 
transferred. 

(41) Apart from the terms of the Employment Standard itself, the preamble to it, which I have set out above, makes 
clear its scope of application. The limits of its operation are further marked out. As noted, the 'Statement of 
Intent', makes it plain that the standard applies to 'filling a vacancy'. The fact that the Employment Standard 
repeals and replaces the 'Recruitment, Selection and Appointment Standard', is a strong indicator, read with the 
rest of the standard, that is has application to various methods by which vacancies in the public sector may be 
filled. 

(42) Under the heading 'Reference', the public sector body, in addition to complying with the Employment Standard, 
is also required to comply with the 'CI on Filling a Public Sector Vacancy'. It goes without saying that other 
statutory obligations set out in the PSM Act will also apply. Further reference is made to other supporting 
information published by the Public Sector Commission in relation to assisting public sector bodies fill 
vacancies. Also, importantly, a 'Vacancy' is specifically defined, as set out above. It plainly means a vacancy or 
unoccupied post, position or office that is required to be filled. 

(43) When an analysis of the Employment Standard is undertaken as set out above, the conclusion is compelling, that 
on its ordinary and natural meaning, the standard is a legislative instrument, directing public sector bodies that 
where they need to fill a vacancy in their organization, they are obliged to do so in the manner set out in the 
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Employment Standard. The Employment Standard does not apply to a transfer proposed by an employer, 
unrelated to filling a vacancy, in my view. 

66 When regard is had to the dictionary definition of 'vacant' referred to and the analysis Commissioner Kenner conducted, it is 
clear the Employment Standard is not directed at addressing the circumstances of the present case. 

67 It is my view that a short-term absence when an employee goes on leave for periods of say 2-6 weeks does not give rise to a 
vacancy within the definition contained in the Employment Standard. 

68 Having reached this conclusion, it cannot be said the Employment Standard and the process under the PSMB Regs apply to 
this dispute. 

Public policy benefit 
69 There is an obvious public policy benefit in rejecting the respondent’s argument, which lends further weight to the conclusion I 

have reached regarding the application and purpose of the Employment Standard.  
70 If the respondent’s argument is accepted, the administrative burdens that apply under the Employment Standard and the 

PSMB Regs would have to be met for opportunities to act up in or to back fill positions for periods that may only last for a few 
weeks at a time. 

71 It seems absurd the drafters of the Employment Standard and the PSMB Regs would have intended an employer would not be 
allowed to decide who will be directed to temporarily act up into a more senior role when another staff member takes leave, 
without having to first advertise the absence as a vacancy or that the employer would be required to give formal notice of its 
decision as to who has been selected to perform this work. 

72 It seems reasonable that an employer in this situation should be relieved of the time constraints and the resources it would have 
to outlay, to meet the requirements the Employment Standard and the PSMB Regs would impose, to cover for leave or similar 
short-term absences. 

73 It also seems reasonable that decisions as to who will be required to act up when a more senior staff member goes on leave are 
to be treated as operational matters, reserved for management to exercise its managerial prerogative, on the proviso this is done 
lawfully and reasonably.  

Contemplated by the EBA 
74 The conclusion I have reached is also contemplated by clauses 4 and 51 of the EBA.  
75 While it does not mandate employees being directed to act up in more senior roles, the opportunity to gain experience by 

providing leave cover when a more senior employee goes on leave, is a potential learning and development opportunity of the 
type contemplated by cl 4 (Learning and Development). 

76 Clause 51 of the EBA (Higher Duties) deals with the issue of payment at the higher rate of the substantive position, which 
applies when an employee acts up for five days or more. It is apparent the purpose of the clause is to remunerate an employee 
at a higher rate who is required to fill a more senior role on a temporary basis, whether for a few weeks or longer. 

Conclusion 
77 For the reasons set out in the preceding paragraphs, I do not consider in the circumstances of this case that there is a procedure 

under s 91(1)(a) of the PSMA that ousts the jurisdiction of the Commission to inquire into and deal with the dispute.  This is 
because the short-term absences Mr Malik says he is being prevented from acting up in are not ‘vacancies’ as defined under the 
Employment Standard. 

78 Having reached this conclusion, the matter will now be relisted for a further conciliation conference. 
79 My finding that the Commission has jurisdiction to deal with the applicant’s claim carries with it a note of caution for the 

applicant. Decisions an employer may make as to who will act up or temporarily back fill an employee’s position, particularly 
at the level of a Project Director, involve the exercise of managerial prerogative. 

80 Whilst an exercise of managerial prerogative must be reasonable and lawful, the Commission will be reticent to interfere in 
matters of managerial prerogative unless there is a sound reason for doing so; see for example Woolworths Ltd t/a Safeway v 
Miller (2006) 151 IR 236.  

81 The matters the applicant has raised in its application involve a challenge to the respondent’s use of its managerial prerogative.  
82 In this application, the applicant bears the onus of proving the respondent’s conduct is so manifestly unfair that it warrants the 

Commission’s intervention. In the context of a case regarding an exercise of managerial prerogative, this is quite a high bar to 
clear.   
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2024 WAIRC 00007 
DISPUTE RE DEVELOPMENT OPPORTUNITIES FOR EMPLOYEE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ASSOCIATION OF PROFESSIONAL ENGINEERS, AUSTRALIA (WA BRANCH) 
ORGANISATION OF EMPLOYEE (APEA) 

APPLICANT 
-v- 
MAIN ROADS WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE WEDNESDAY, 10 JANUARY 2024 
FILE NO/S PSAC 20 OF 2023 
CITATION NO. 2024 WAIRC 00007 
 

Result Order issued 
Representation 
Applicant Mr D Moss 
Respondent Ms S Power (of counsel) 
 

Order 
HAVING heard from Mr D Moss on behalf of the applicant, and Ms S Power of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 
  

THAT the jurisdictional objection is dismissed; and 
THAT the matter is to be re-listed for a conciliation conference on a date to be fixed. 

(Sgd.)  T KUCERA, 
[L.S.] Commissioner. 

 
 

UNIONS—Matters dealt with under Section 66 
2023 WAIRC 00968 

ORDER PURSUANT TO S.66 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

 
CITATION : 2023 WAIRC 00968 
CORAM : CHIEF COMMISSIONER S J KENNER 
HEARD : THURSDAY, 14 DECEMBER 2023 
DELIVERED : MONDAY, 18 DECEMBER 2023 
FILE NO. : PRES 15 OF 2023 
BETWEEN : PETER MCGEE 

Applicant 
AND 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 
Respondent 
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Catchwords : Industrial law (WA) - Application under s 66 - State union Rules no longer aligned with 
federal WA Branch Rules - Section 71 certificate likely to be no longer effective - Interim 
Branch Executive established - Order issued 

Legislation : Industrial Relations Act 1979 (WA) s 66, s 71  
Fair Work (Registered Organisations) Act 2009 (Cth)   

Result : Order issued 
Representation: 
Counsel: 
Applicant : Mr S Farrell as agent 
Respondent : Mr S Farrell as agent 
 

Case(s) referred to in reasons: 
Police Federation of Australia [2023] FWCD 21 

Reasons for Decision 
KENNER CC: 
1 On Thursday 14 December 2023 the present application under s 66 of the Industrial Relations Act 1979 (WA) was before me 

for directions. Mr McGee, the applicant, is a member of the respondent and its Secretary.  Accordingly, I am satisfied he has 
standing under s 66(1)(a) of the Act to bring these proceedings. 

2 The respondent has a counterpart federal body, the Police Federation of Australia Western Australia Police Branch, an 
organisation registered under the Fair Work (Registered Organisations) Act 2009 (Cth). 

3 The respondent has a s 71 certificate issued by the Registrar on 15 October 2018, which enables those persons holding office 
as members of the Board of Directors of the respondent, to be occupied by persons who hold corresponding office in the 
PFAWA, in accordance with its Rules. In accordance with those arrangements, on 4 November 2021, the Australian Electoral 
Commission declared the results of a general election for the Branch Executive of the PFAWA and those persons elected to 
office were, by the operation of the s 71 certificate, also elected as Directors of the Board of Directors of the respondent, for a 
term of three years from the conclusion of the respondent’s 2021 annual conference. 

4 Following that election, a number of members of the Board of Directors of the respondent resigned from office, and others 
were elected by special elections to fill the vacancies.  One position, for the respondent’s Northern Region, remains vacant and 
will do so for the foreseeable future. 

5 On 2 November 2023, a delegate of the General Manager of the Fair Work Commission published a decision which altered a 
number of the Rules of the PFAWA: Police Federation of Australia [2023] FWCD 21.  Those alterations included r 52AA – 
Branch Office Bearers; r 52AC – Duties and Responsibilities of the Branch Executive; r 52AD – Powers of the Branch 
Executive; r 52AG – Duties of the President; r 52AH – Duties of the Senior Vice President and the Vice President; r 52AI – 
Duties of the Treasurer; r 52AM – Disciplinary Matters; r 52AO – Executive Elections; and r 52AT – Referendums. 

6 As a result of decisions made at the respondent’s 2022 annual conference, the structure of the respondent’s governance will 
change.  The changes include the appointment of a Chief Executive Officer to be responsible for the day-to-day operations of 
the respondent, and for the Board of Directors being responsible for the strategic direction of the respondent. 

7 As a consequence of the abovementioned alterations to the Rules of the PFAWA, relating to the duties, responsibilities and 
powers of office bearers and the Branch Executive, and the elections for Branch Executive Members, the Rules of the 
respondent and the PFAWA are no longer in alignment, and the s 71(5) certificate may no longer be effective.  Accordingly, 
the respondent intends to seek an alteration to its Rules in the near future, to realign them with the Rules of the PFAWA.  It 
will then seek a new s 71 certificate. 

8 In the meantime, in order that the affairs of the respondent can be properly conducted until such time as the Rules have been 
altered and a new s 71 certificate issued by the Full Bench, the applicant seeks an order for the establishment of an Interim 
Board of Directors. 

9 The proposed Interim Board of Directors is to be constituted by those persons elected to the PFAWA Branch Executive in 
November 2021, and those elected by the subsequent special election.  It is intended that there be no position of Director for 
the Northern Region for the time being.  Thus, for the purposes of r 6.1(b) of the Rules of the respondent, the Interim Board of 
Directors will be constituted by 14 rather than 15 Directors. 

10 At the directions hearing, having considered the application and having heard from the applicant and the respondent, I was 
satisfied in the circumstances, that an order should be made to establish an Interim Board of Directors, by varying the Rules of 
the respondent.  The Interim Board of Directors will, by the terms of my order, have all of the powers, duties and functions of 
the Board of Directors as set out in the respondent’s Rules, for the duration of the order.  The terms of the order mean that 
whilst it remains in effect, the respondent will not be required to hold an election for a Board of Directors in accordance with 
the Rules.  On the alteration of the Rules by the Registrar, and the making of a new s 71 certificate, as authorised by the Full 
Bench, the order can cease to have effect. 
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2023 WAIRC 00969 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETER MCGEE 

APPLICANT 
-v- 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE MONDAY, 18 DECEMBER 2023 
FILE NO/S PRES 15 OF 2023 
CITATION NO. 2023 WAIRC 00969 
 

Result Order issued 
Representation 
Applicant Mr S Farrell as agent 
Respondent Mr S Farrell as agent 
 

Order 
This matter having come on for hearing before me on Thursday, 14 December 2023, and having heard Mr S Farrell, as agent on 
behalf of the applicant and Mr S Farrell, as agent, on behalf of the respondent, the Chief Commissioner, pursuant to the powers 
conferred under the Industrial Relations Act 1979 (WA), unopposed, hereby orders — 

(1) THAT an Interim Board of Directors of the Western Australian Police Union of Workers is established and 
constituted as follows: 
(a) President 

Sergeant Paul Gale 
(b) Senior Vice President 

Sergeant David Flaherty 
(c) Vice President 

Senior Constable Todd Robinson 
(d) Treasurer 

Inspector Martin Voyez 
(e) Director, Metropolitan Region  

Sergeant David McDonald 
(f) Director, Metropolitan Region  

Senior Sergeant Bradley Bird 
(g) Director, Metropolitan Region  

Senior Constable Matthew Pow 
(h) Director, Metropolitan Region  

Detective Senior Sergeant Lindsay Garratt 
(i) Director, Metropolitan Region  

Inspector Gary Lewis 
(j) Director, Metropolitan Region  

Sergeant Scott Sulley 
(k) Director, Metropolitan Region  

Sergeant Dayna Rigoir 
(l) Director, Metropolitan Region  

Senior Constable Aaron Hickey 
(m) Director, Metropolitan Region  

Ms Narelle Kiddey 



144                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 104 W.A.I.G. 
 

(n) Director, Metropolitan Region  
Sergeant Russell Cowie 

(2) THAT the definitions of 'Board', 'Director', 'President', 'Senior Vice President', 'Vice President' and 'Treasurer' 
in r 3 of the rules of the Western Australian Police Union of Workers (the Rules) shall be interpreted as the 
Board, offices and officers holding office in the Interim Board of Directors. 

(3) THAT save and except for r 6.1(a), r 6.1(b) and r 6.1(j), r 6.1 is waived. 
(4) THAT r 6.2(a) and r 6.2(b) of the Rules are waived. 
(5) THAT r 6.3 of the Rules is waived. 
(6) THAT r 12 of the Rules is waived. 
(7) THAT the Interim Board of Directors shall have the authority to exercise all of the powers, duties and functions 

of the Board of Directors and each of the members of the Interim Board of Directors shall have the authority to 
exercise all of the powers, duties and functions of the office held by each of them. 

(8) THAT there be liberty to the parties to apply to vary the terms of this order. 
(9) THAT unless the operative effect of this order is varied, this order ceases to have effect on 30 September 2024. 
(10) THAT the application be otherwise adjourned sine die. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2023 WAIRC 00955 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEVEN MCCARTNEY 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 13 DECEMBER 2023 
FILE NO/S PRES 14 OF 2023 
CITATION NO. 2023 WAIRC 00955 
 

Result Order issued 
Representation 
Applicant Mr C Fogliani of counsel 
Respondent No appearance 
 

Order 
WHEREAS on 28 August 2023 orders ([2023] WAIRC 00726; (2023) 103 WAIG 1670) were made establishing an Interim Branch 
Executive of the respondent to enable the respondent to continue to operate while amendments to its Rules are being progressed, 
with such orders to operate until 30 December 2023 unless otherwise varied or revoked; 
AND WHEREAS on 11 December 2023 the respondent sought a variation to the orders to extend their period of operation to 30 
June 2024; 
AND WHEREAS having considered the circumstances, I am satisfied that such an extension should be granted; 
NOW THEREFORE, the Chief Commissioner, pursuant to the powers conferred under s 66 of the Industrial Relations Act 1979 
(WA), hereby orders – 

THAT the operation of the orders made on 28 August 2023 ([2023] WAIRC 00726; (2023) 103 WAIG 1670) 
be and are hereby extended to 30 June 2024. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 

2023 WAIRC 00959 
CITY OF KALGOORLIE-BOULDER UNION COLLECTIVE WORKPLACE ENTERPRISE AGREEMENT 2022 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
CITY OF KALGOORLIE-BOULDER 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 14 DECEMBER 2023 
FILE NO/S AG 4 OF 2023 
CITATION NO. 2023 WAIRC 00959 
 

Result Order issued, joining a party 
Representation 
Applicant Mr L Price 
Respondent Mr P Barrett 
 

Order 
WHEREAS on 7 March 2023 a Form 1 – General Application was filed seeking for the City of Kalgoorlie-Boulder Union 
Collective Workplace Enterprise Agreement 2022 (the proposed Agreement) to be registered as an industrial agreement;  
AND WHEREAS on 23 August 2023 a Form 1A – Multipurpose Form was filed seeking for the Local Government, Racing and 
Cemeteries Employees Union (WA) to be joined as a party; 
AND WHEREAS on 11 December 2023 an amended proposed Agreement was filed, which incorporated the Local Government, 
Racing and Cemeteries Employees Union (WA), as a party; 
NOW THEREFORE the Commission pursuant to the powers conferred by the Industrial Relations Act 1979 (WA), and by consent, 
hereby orders ‒ 

THAT the Local Government, Racing and Cemeteries Employees Union (WA) be and is hereby joined as a respondent to 
this application. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00005 
MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES & ANOTHER 

APPLICANTS 
-v- 
CITY OF KALAMUNDA & OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 5 JANUARY 2024 
FILE NO/S APPL 80 OF 2023 
CITATION NO. 2024 WAIRC 00005 
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Result Direction issued 
Representation (on the papers) 
First Applicant Fogliani Lawyers 
Second Applicant Local Government, Racing and Cemeteries Union (WA) 
Second, Third,  
Seventh, Eighth, 
Eleventh,  
Thirteenth,  
Fourteenth,  
Sixteenth,  
Seventeenth, 
Eighteenth, 
Twentieth, 
Twenty-First, 
Twenty-Second, 
& Twenty-Fifth 
Respondents Western Australian Local Government Association 
Fourth, Fifth, 
Sixth, Tenth, 
Twelfth,  
Fifteenth, 
Nineteenth & 
Twenty-Third 
Respondents Fitz Gerald Strategies 
Proposed 
Intervenor Western Australian Local Government Association 
 

Direction 
HAVING heard from Mr C Fogliani of counsel and Mr K Trainer on behalf of the applicants, Ms S Lyon and Mr M FitzGerald on 
behalf of the respondents and Ms S Lyon on behalf of the proposed intervenor, the Commission, pursuant to the powers conferred 
under the Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT any party opposing the Western Australian Local Government Association’s (WALGA) application or 
any part of it file their written submissions, not exceeding 10 pages in length, setting out the reasons for their 
opposition by 12 January 2024. 

2. THAT the WALGA files any reply submissions, not exceeding 10 pages in length by 19 January 2024. 
3. THAT the matter will be dealt with on the papers unless any party or WALGA requests an in-person hearing. 
4. THAT there be liberty to apply. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2023 WAIRC 00970 
COMMISSION TO MAKE ORDERS AS TO TERMS OF THE CITY OF ALBANY INDUSTRIAL AGREEMENT 2023 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CITY OF ALBANY AND WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, 

CLERICAL AND SERVICES UNION OF EMPLOYEES 
APPLICANTS 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 18 DECEMBER 2023 
FILE NO. APPL 81 OF 2023 
CITATION NO. 2023 WAIRC 00970 
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Result Direction issued 
Representation  
First Applicant Ms K Groves of counsel 
Second Applicant Mr C Fogliani of counsel 
 

Direction 
HAVING heard from Ms K Groves of counsel on behalf of the first applicant and Mr C Fogliani of counsel on behalf of the second 
applicant, the Commission, pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT by no later than 22 December 2023, the parties are to each submit a statement that summarises that 
parties’ position and the nature of the relief sought by it. The statement may be submitted to the Senior 
Commissioner’s Chambers, and will stand as the parties’ respective positions in substitution for Part 3 of the 
Form 1 – General Application filed on 4 December 2023. 

2. THAT the matter be listed for a hearing of 4 days’ duration not before 4 March 2024. 
3. THAT the parties file an outline of the evidence of any witness whose evidence will be relied upon at least 

21 calendar days prior to the date and time listed for the hearing of the matter; such witness outlines are to 
comply with Practice Notice 9 of 2021. 

4. THAT the parties file written submissions and a list of any authorities relied upon at least 21 calendar days prior 
to the date and time listed for the hearing of the matter. 

5. THAT the parties file any written submissions responsive to those filed by the other party at least 14 calendar 
days prior to the date and time listed for the hearing of the matter. 

6. THAT the parties have liberty to apply on short notice. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2023 WAIRC 00964 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALAIN TRABELSI 

APPLICANT 
-v- 
MY FOODIE BOX PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE FRIDAY, 15 DECEMBER 2023 
FILE NO/S B 32 OF 2023 
CITATION NO. 2023 WAIRC 00964 
 

Result Respondent's name changed 
Representation 
Applicant Mr A Trabelsi 
Respondent Mr B Hughes and Mrs M Hughes 
 

Order 
HAVING heard from Mr A Trabelsi on his own behalf and Mr B Hughes and Mrs M Hughes on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby ORDERS – 

THAT the name of the respondent be amended to ‘MY FOODIE BOX LIMITED’. 
(Sgd.)  T KUCERA, 

[L.S.] Commissioner. 
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2024 WAIRC 00009 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BANG ANH NGUYEN 

APPLICANT 
-v- 
ARCTURUS NOMINEES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE WEDNESDAY, 10 JANUARY 2024 
FILE NO/S B 34 OF 2023 
CITATION NO. 2024 WAIRC 00009 
 
Result Order issued 
Representation 
Applicant Mr H Tran of counsel 
Respondent Ms K Sierakowski of counsel 
 

Order 
HAVING heard from Mr H Tran of counsel on behalf of the applicant and Ms K Sierakowski of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the respondent file its evidence in chief in the form of witness statements in the manner required by practice 
note 9 of 2021, together with and documents upon which it intends to rely on by 29 January 2024; 

2. THAT the respondent is ordered to provide by way of discovery to the applicant the following; 
i. A copy of the letter dated 5/12/2023 from the respondent to the applicant with accompanying metadata; 

and 
ii. A copy of the letter dated 15/12/2022 from the respondent to the applicant with accompanying metadata; 

and 
3. THAT there be liberty to apply on short notice. 

(Sgd.)  T KUCERA, 
[L.S.] Commissioner. 

 
 

2023 WAIRC 00983 
DISPUTE RE RESTORATION OF PAY UNDER PUBLIC SECTOR MANAGEMENT ACT 1994 S 82(5) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 21 DECEMBER 2023 
FILE NO. C 35 OF 2023 
CITATION NO. 2023 WAIRC 00983 
 
Result Direction issued 
Representation  
Applicant Mr D Stojanoski (of counsel) 
Respondent Mr J Carroll (of counsel) 
 

Direction 
HAVING heard from Mr Stojanoski on behalf of the applicant and Mr Carroll on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

1. THAT this matter be listed for hearing on a date to be determined in March 2024; and 
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2. THAT the parties have liberty to apply on short notice. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 
2023 WAIRC 00974 

DISPUTE RE COLLEGIATE PRINCIPAL PROGRAM 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE STATE SCHOOL TEACHERS' UNION OF W.A. 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE TUESDAY, 19 DECEMBER 2023 
FILE NO. C 43 OF 2023 
CITATION NO. 2023 WAIRC 00974 
 
Result Direction issued 
Representation  
Applicant Mr D Stojanoski (of counsel)  
Respondent Mr J Carroll (of counsel) 
 

Direction 
WHEREAS on 17 November 2023, the applicant filed a Form 1B – Application for a Conference -s 44, Industrial Relations Act 
1979; 
AND WHEREAS on 29 November 2023, the respondent filed a Form 1C – Application for the proceedings to be dismissed under 
s 27(1)(a) of the Industrial Relations Act 1979 (WA) for want of jurisdiction (Application); 
NOW THEREFORE having heard from Mr D Stojanoski (of counsel) on behalf of the applicant and Mr J Carroll (of counsel) on 
behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
directs –  

1. THAT the Application be listed for hearing on Wednesday, 6 March 2024 at 10.30am (Hearing). 
2. THAT the applicant file any outlines of witness evidence, and an outline of legal submissions, it intends to rely 

upon at the Hearing by Friday, 9 February 2024. 
3. THAT the respondent file any outlines of witness evidence, and an outline of legal submissions, she intends to 

rely upon at the Hearing by Friday, 23 February 2024. 
4. THAT the parties have liberty to apply. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 

 
 

2023 WAIRC 00975 
DISPUTE RE TRANSFER OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STATE SCHOOL TEACHERS' UNION OF W.A. 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE TUESDAY, 19 DECEMBER 2023 
FILE NO. C 44 OF 2023 
CITATION NO. 2023 WAIRC 00975 
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Result Direction issued 
Representation  
Applicant Mr D Stojanoski (of counsel) 
Respondent Mr J Carroll (of counsel) 
 

Direction 
WHEREAS on 29 November 2023, the applicant filed a Form 1B – Application for a Conference - s 44, Industrial Relations Act 
1979; 
AND WHEREAS on 4 December 2023, the respondent filed a Form 1C – Application for the proceedings to be dismissed under 
s 27(1)(a) of the Industrial Relations Act 1979 (WA) for want of jurisdiction (Application); 
NOW THEREFORE having heard from Mr D Stojanoski (of counsel) on behalf of the applicant and Mr J Carroll (of counsel) on 
behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
directs –  

1. THAT the Application be listed for hearing on Wednesday, 6 March 2024 at 2.15pm (Hearing). 
2. THAT the applicant file any outlines of witness evidence, and an outline of legal submissions, it intends to rely 

upon at the Hearing by Friday, 9 February 2024. 
3. THAT the respondent file any outlines of witness evidence, and an outline of legal submissions, she intends to 

rely upon at the Hearing, by Friday, 23 February 2024. 
4. THAT the parties have liberty to apply. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 

 
 

2023 WAIRC 00978 
APPLICATION PURSUANT TO S 72A 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

RESPONDENT 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 

INTERVENOR 
FILE NO/S CICS 5 OF 2023 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

RESPONDENT 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 

INTERVENOR 
FILE NO/S CICS 8 OF 2023 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS  
 

RESPONDENT 
FILE NO/S CICS 9 OF 2023 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 20 DECEMBER 2023 
CITATION NO. 2023 WAIRC 00978 
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Result Order and directions issued 
Representation 
Applicant Mr C Fogliani of counsel on behalf of the Western Australian Municipal, Administrative, Clerical and 

Services Union of Employees 
Respondent Mr J Nicholas of counsel on behalf of the Construction, Forestry, Mining and Energy Union of 

Workers 
Intervenor Mr K Trainer as agent on behalf of Local Government, Racing and Cemeteries Employees Union 

(WA) 
 

Order and Directions 
HAVING heard Mr C Fogliani of counsel on behalf of the WASU and Mr J Nicholas on behalf of the CFMEUW and Mr K Trainer 
as agent on behalf of the LGRCEU, the Commission in Court Session pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 (WA), by consent,  hereby – 

(1) ORDERS that the directions hearing listed for 22 December 2023 be and is hereby vacated. 
(2) ORDERS that the LGRCEU be and is hereby granted leave to intervene in application CICS 9 OF 2023. 
(3) DIRECTS that on or before 25 January 2024, the CFMEU file an amended response in application CICS 5 of 

2023. 
(4) DIRECTS that by 21 December 2023, the LGRCEU file a response in applications CICS 5 of 2023, CICS 8 of 

2023 and CICS 9 of 2023. 
(5) DIRECTS that on or before 9 February 2024, the WASU and LGRCEU are to file: 

(a) any documents they intend to rely upon in support of applications CICS 5 of 2023 and CICS 9 of 
2023; and 

(b) an outline of evidence for each witness whom they intend to call to give evidence in support of 
applications CICS 5 of 2023 and CICS 9 of 2023, such outlines of evidence to comply with Practice 
Note 9 of 2021. 

(6) DIRECTS that the matters be listed for a further directions hearing not before 16 February 2024. 
(7) DIRECTS that the parties and the LGRCEU have liberty to apply. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
 

 

2023 WAIRC 00981 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER PRES 10/2022 GIVEN ON 10 

OCTOBER 2023 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SAMANTHA FENN 
APPELLANT 

-v- 
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH 
AND ANOTHER 

RESPONDENTS 
THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION - 
INTERVENOR 29B PARTY  

INTERVENOR 
CORAM FULL BENCH 

SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T B WALKINGTON 
COMMISSIONER C TSANG 

DATE WEDNESDAY, 20 DECEMBER 2023 
FILE NO/S FBA 7 OF 2023 
CITATION NO. 2023 WAIRC 00981 
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Result Direction issued 
Representation 
Appellant Mr D Rafferty of counsel 
First Respondent Ms B Burke of counsel 
Second Respondent Ms S Keighery of counsel 
Intervenor Mr J Carroll of counsel 
 

Direction 
HAVING heard from Mr D Rafferty of counsel on behalf of the appellant, Ms B Burke of counsel on behalf of the first respondent, 
Ms S Keighery of counsel on behalf of the second respondent, and Mr J Carroll on behalf of the Intervenor, the Full Bench, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT the practice set out in paragraphs 6 to 9 of Practice Note 12 of 2021 shall not apply to this appeal. 
2. THAT by 9 February 2024, the appellant is to file and serve on the respondents: 

(a) a written outline of submissions; 
(b) a list of legislation and authorities complying with paragraph 10 of Practice Note 12 of 2021; and 
(c) a schedule setting out each document in the Appeal Book which the appellant relies upon in relation to 

any ground of appeal, the particular pages of the document relied upon and the ground or grounds of 
appeal the document relates to. 

3. THAT by 8 March 2024, the respondents and the intervenor are to file and serve on the appellant and the other 
parties: 
(a) a written outline of submissions; and 
(b) a list of legislation and authorities complying with paragraph 10 of Practice Note 12 of 2021. 

4. THAT by 8 March 2024, the respondents file and serve on the appellant and intervenor a schedule setting out 
each document in the Appeal Book which the respondent relies upon in relation to any ground of appeal, the 
particular pages of the document relied upon and which ground or grounds of appeal the document relates to. 

5. THAT the appeal be listed for a hearing of one and a half days’ duration not before 8 March 2024. 
6. THAT there be liberty to apply. 

 By the Full Bench 

(Sgd.)  R  COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

 

2023 WAIRC 00963 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ROMINA AIDA RASCHILLA AND OTHERS 

APPLICANTS 
-v- 
AUSTRALIAN NURSING FEDERATION INDUSTRIAL UNION WORKERS PERTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE FRIDAY, 15 DECEMBER 2023 
FILE NO. PRES 2 OF 2023, PRES 3 OF 2023, PRES 4 OF 2023, PRES 5 OF 2023, PRES 6 OF 2023, 

PRES 8 OF 2023, PRES 9 OF 2023, PRES 10 OF 2023, PRES 11 OF 2023, PRES 12 OF 2023 
CITATION NO. 2023 WAIRC 00963 
 

Result Directions issued 
Representation 
Applicants Mr D Stojanoski of counsel and with him Mr R Jones 
Respondent Ms B Burke of counsel 
 



104 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    153 
 

Directions 
HAVING heard Mr D Stojanoski of counsel and with him Mr R Jones on behalf of the applicants and Ms B Burke of counsel on 
behalf of the respondent, the Chief Commissioner, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby 
directs – 

(1) THAT each party shall give informal discovery by serving its list of documents by 31 January 2024. 
(2) THAT inspection of documents shall be completed by 14 February 2024. 
(3) THAT any agreed bundle of documents (paginated) is be filed no later than 10 days prior to the date of hearing. 
(4) THAT the parties file a written outline of the evidence in chief of each witness they propose to call no later than 

10 days prior to the date of hearing.  Each witness outline must identify the topics in respect of which evidence 
will be given and state the substance of the evidence that each witness will be expected to give at the hearing.  
This should include the substance of any important conversation(s). Witness outlines are to be signed by each 
practitioner concerned.  A witness outline may not be used for the purposes of cross examination of a witness 
without the leave of the Commission. 

(5) THAT the applicants and respondent file an agreed statement of facts (if any) no later than three days prior to 
the date of hearing. 

(6) THAT the applicants and respondent file an outline of submissions and any list of authorities upon which they 
intend to rely no later than three days prior to the date of hearing. 

(7) THAT the matter be listed for hearing for two days. 
(8) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2024 WAIRC 00006 
DISPUTE RE WORKING FROM HOME REQUESTS MADE UNDER CL 51 OF THE PUBLIC SECTOR CSA 

AGREEMENT 2022 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WA (INC.) 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 8 JANUARY 2024 
FILE NO PSACR 12 OF 2023 
CITATION NO. 2024 WAIRC 00006 
 

Result Direction issued 
Representation 
Applicant Mr J Tebbutt and Ms E Bujalka 
Respondent Mr J Carroll of counsel 
 

Direction 
HAVING heard from Mr J Tebbutt and Ms E Bujalka on behalf of the applicant and Mr J Carroll of counsel on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), 
hereby directs – 

1. THAT the applicant file any documentary evidence and witness statements, complying with Practice Note 9 of 
2021, which it intends to rely upon in opposing the respondent’s application for dismissal of the proceedings 
dated 2 January 2024 (dismissal application) by no later than 22 January 2024. 

2. THAT the applicant file its outline of submissions opposing the dismissal application and any list of authorities 
by no later than 22 January 2024. 

3. THAT the respondent file any submissions in reply by no later than 29 January 2024. 
4. THAT the dismissal application be listed for a half-day hearing on a date to be fixed not before 

29 January 2024. 
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5. THAT the directions hearing otherwise be adjourned to the hearing of the dismissal application. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2023 WAIRC 00990 
DISPUTE RE WORKING FROM HOME REQUESTS MADE UNDER CL 51 OF THE PUBLIC SECTOR CSA 

AGREEMENT 2022 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WA (INC.) 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 22 DECEMBER 2023 
FILE NO PSACR 12 OF 2023 
CITATION NO. 2023 WAIRC 00990 
 

Result Direction issued 
Representation (on the papers) 
Applicant The Civil Service Association of WA (Inc.) 
Respondent Director General, Department of Justice 
 

Direction 
The Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, 
hereby orders – 

THAT order 2 of ([2023] WAIRC 00903) be vacated. 
(Sgd.)  R COSENTINO, 

Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2023 WAIRC 00989 
STOP BULLYING ORDER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MATTHEW TRAN 

APPLICANT 
-v- 
EAST METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 22 DECEMBER 2023 
FILE NO. S 7 OF 2023 
CITATION NO. 2023 WAIRC 00989 
 
Result Direction issued 
Representation  
Applicant Mr M Tran  
Respondent Mr J Carroll (of counsel) 
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Direction 
HAVING heard from Mr Tran on his own behalf and Mr Carroll on behalf of the respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

1. THAT an extension is granted to the applicant, and therefore the directions issued in [2023] WAIRC 00946 are vacated;  
2 THAT the applicant file and serve any outline(s) of witness evidence and any documents, upon which they intend to rely, 

by no later than 2 February 2024; 
3. THAT the respondent file and serve any outline(s) of witness evidence and any documents, upon which they intend to 

rely, by no later than 21 February 2024; 
4. THAT the applicant file and serve an outline of submissions and any list of authorities upon which they intend to rely, by 

no later than 13 March 2024;  
5. THAT the respondent file and serve an outline of submissions and any list of authorities upon which they intend to rely, 

by no later than 27 March 2024; 
6. THAT the matter be listed for a two-day hearing on a date to be fixed; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2023 WAIRC 00980 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES IDA PALALOI 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE WEDNESDAY, 20 DECEMBER 2023 
FILE NO. U 33 OF 2023 
CITATION NO. 2023 WAIRC 00980 
 
Result Direction issued 
Representation  
Applicant Ms I Palaloi (on her own behalf) 
Respondent Ms E Negus (of counsel) 
 

Direction 
WHEREAS on 15 December 2023, the respondent filed an application for the proceedings to be dismissed pursuant to s 
27(1)(a)(iv) of the Industrial Relations Act 1979 (WA) (IR Act) (Application) and an application for discovery orders pursuant to s 
27(1)(o) of the IR Act; 
NOW THEREFORE having heard from Ms I Palaloi (on her own behalf), and Ms E Negus (of counsel) on behalf of the respondent 
at the Directions Hearing on 20 December 2023, the Commission, pursuant to the powers conferred under the IR Act, hereby 
directs –  

1. THAT the Application be listed for hearing on Friday, 9 February 2024 at 10.30am (Hearing). 
2. THAT the respondent file an outline of the legal submissions she intends to rely upon at the Hearing by Friday, 

12 January 2024. 
3. THAT the applicant file an outline of the legal submissions she intends to rely upon at the Hearing by Monday, 

29 January 2024. 
4. THAT the parties have liberty to apply. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 
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2023 WAIRC 00979 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES IDA PALALOI 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE WEDNESDAY, 20 DECEMBER 2023 
FILE NO. U 33 OF 2023 
CITATION NO. 2023 WAIRC 00979 
 
Result Order issued 
Representation 
Applicant Ms I Palaloi (on her own behalf) 
Respondent Ms E Negus (of counsel) 
 

Order 
WHEREAS on 15 December 2023 the respondent filed an application for the proceedings to be dismissed pursuant to s 27(1)(a)(iv) 
of the Industrial Relations Act 1979 (WA) (IR Act) and an application for discovery orders pursuant to s 27(1)(o) of the IR Act; 
NOW THEREFORE, having heard from Ms I Palaloi (on her own behalf) and Ms E Negus (of counsel) on behalf of the respondent 
at the Directions Hearing on 20 December 2023, the Commission, pursuant to the powers conferred on it under the IR Act, hereby 
orders –  

THAT by Friday, 5 January 2024, the applicant file an affidavit, sworn or affirmed in accordance with sections 8 to 10 of 
the Oaths, Affidavits and Statutory Declarations Act 2005 (WA), that:  
1. Identifies the name of any former or current student of Kalgoorlie-Boulder Community High School that the 

applicant has had any contact with, in any form, in the period from and including 17 May 2023 to the date of the 
affidavit (Contact);  

2. States the date of each Contact; 
3. States the nature of each Contact; specifically whether the Contact was in the form of a verbal communication 

or in the form of a recorded communication, such as via a text or other electronic form of communication; 
4.  Attaches to the affidavit a complete and chronological record of all Contact that was in recorded form (Record) 

in the applicant’s possession, custody or control; and  
5. States that if a Record is not attached to the affidavit it is because the Record is no longer in the applicant’s 

possession, custody or control, and: 
a. States the date that the Record came to no longer be in the applicant’s possession, custody or control; 

and 
b. States the reason that the Record is no longer in the applicant’s possession, custody or control. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 

 
 

2023 WAIRC 00957 
APPLICATION FOR AN ORDER IN RELATION TO ENGAGING IN OR INDUCING DISCRIMINATORY OR 

COERCIVE CONDUCT PURSUANT TO SECTION 112 OF THE WORK HEALTH AND SAFETY ACT 2020 
THE WORK HEALTH AND SAFETY TRIBUNAL 

PARTIES JUSTIN SIMMONDS 
APPLICANT 

-v- 
ELECTRICITY NETWORKS CORPORATION T/A WESTERN POWER, SAM BARBARO, GAIR 
LANDSBOROUGH, ANDY SHAW, SUE NESCI, BEN PRIDEAUX, CHARLENE AMIN, CHRIS 
PORTEOUS, STEVEN ARMSTRONG, MATTHEW MERCER, ROBERT MITCHELL, SOPHIE 
SILVESTER 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 13 DECEMBER 2023 
FILE NO/S WHST 8 OF 2023 
CITATION NO. 2023 WAIRC 00957 
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Result Programming orders issued 
Representation 
Applicant Mr J Hammond (of counsel) 
Respondent Ms H Miller (of counsel) 
 

Order 
HAVING heard from Mr J Hammond (of counsel) on behalf of the applicant and Ms H Miller (of counsel) on behalf of the 
respondents, the Tribunal, pursuant to the powers conferred by the Work Health and Safety Act 2020 (WA) orders that -  

1. By 3pm on 2 February 2024, the applicant file an amended application. 
2.  By 4pm on 14 February 2024, the respondents file and serve any interlocutory application seeking that the amended 

application or any part thereof be struck out. 
3. If the respondents file an interlocutory application in accordance with order 2: 

a. By 4pm on 21 February 2024, the respondents file and serve any written submissions in respect of the interlocutory 
application. 

b. By 4pm on 6 March 2024, the applicant file and serve any written submissions in respect of the interlocutory 
application. 

4. The interlocutory application be heard on a date to be fixed by the Tribunal. 
5. Subject to further order, evidence in chief in this proceeding be adduced by way of written witness statement (with the 

exception of conversation or discussion evidence that is likely to be contested, which will be set out in an outline of 
evidence for each witness). 

6. By no later than 10 weeks before the start of the substantive hearing, the applicant file and serve any witness statement 
on which he wishes to rely in the substantive hearing. 

7. By no later than 6 weeks before the start of the substantive hearing, the respondents file and serve any witness statement 
on which they wish to rely in the substantive hearing. 

8. Each party is to notify the other parties of any witnesses they intend to cross examine by no later than one week before 
the start of the substantive hearing. 

9. By no later than 4 weeks before the start of the substantive hearing, the applicant file and serve written submissions on 
which he wishes to rely in the substantive hearing. 

10. By no later than 3 weeks before the start of the substantive hearing, the respondents file and serve written submissions on 
which they wish to rely in the substantive hearing. 

11 The substantive application be listed for hearing, with an estimate of 5 days, starting on a date to be fixed by the 
Tribunal, not before 1 May 2024. 

12. The parties have liberty to apply to vary these orders on 3 days’ notice. 
(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 
 

 
 
 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Shire of Collie 
Industrial Agreement 
2023 AG 31/2023 

02/01/2024 Western Australian 
Municipal, Administrative, 
Clerical and Services 
Union of Employees 

Shire of Collie Senior 
Commissioner R 
Cosentino 

Agreement 
registered 
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NOTICES—Union Matters— 

2024 WAIRC 00001 
NOTICE 

CICS 10 of 2023 
NOTICE is given of application CICS 10 of 2023 by The Automotive, Food, Metals, Engineering, Printing & Kindred Industries 
Union of Workers - Western Australian Branch (AFMEPKIU) to the Commission in Court Session of the Western Australian 
Industrial Relations Commission (Commission) for an alteration to Rule 2 – Eligibility for Membership and Rule 9 – State 
Officials of its registered rules (the Rules). 
This matter will be listed for hearing before the Commission in Court Session at Level 18, 111 St Georges Terrace Perth WA on 
Monday, 11 March 2024 at 10:30 am.  
The AFMPEKIU states that it seeks to add an express reference to railway fettlers to the existing rule 2(1)(a)(i) (which will be the 
new rule 3.1(a)(i)). The inclusion of the reference to ‘railway fettlers’ in the existing rule 2(1)(a)(i) is to cement the AFMEPKIU’s 
longstanding practice of using the term ‘fettler’ in the existing rule 2(1)(a)(i) to enrol railway track workers as members of the 
AFMEPKIU and the AMWU. Further, the AFMEPKIU seeks to incorporate an eligibility clause into the rules. The organisation 
states that these changes will enable the AFMEPKIU to obtain a section 71 certificate with the federal counterpart body and 
exercise State OHS rights (as defined in section 494 of the Fair Work Act 2009 (Cth)) under section 49I of the Industrial Relations 
Act 1979 (WA) in relation to federal-system members of the AMWU. 
A copy of the complete notice of application can be accessed on the Commission’s website under the ‘Notices’ menu here. Further, 
a copy of the current Rules of the organisation and a copy of the application may be inspected in person in the Registry on Level 
17, 111 St Georges Terrace, Perth WA. 
Any person who satisfies the Commission in Court Session that they have a sufficient interest or desires to object to the application 
may, having given notice of that objection within the time and /in the manner prescribed, appear and be heard in objection to the 
application. 
Pursuant to regulation 69(5) of the Industrial Relations Commission Regulations 2005 (WA) a notice of an objection in the 
approved form (Form 1A – Multipurpose Form) must be filed within 21 days of this notice. A Form 1A – Multipurpose Form is 
available on the WAIRC website at www.wairc.wa.gov.au under Applications & Forms. 

(Sgd.)  S KEMP, 
[L.S.] Deputy Registrar. 
22 December 2023 

 
 

WORK HEALTH AND SAFETY ACT—Matters dealt with 

2023 WAIRC 00977 
APPLICATION FOR EXTERNAL REVIEW PURSUANT TO SECTION 229 OF THE WORK HEALTH AND SAFETY 

ACT 2020 
THE WORK HEALTH AND SAFETY TRIBUNAL 

PARTIES SITE ENVIRONMENTAL AND REMEDIATION SERVICES (WA) PTY LTD 
APPLICANT 

-v- 
DEPARTMENT OF MINES, INDUSTRY REGULATION AND SAFETY 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 20 DECEMBER 2023 
FILE NO/S WHST 10 OF 2023 
CITATION NO. 2023 WAIRC 00977 
 

Result Order issued 
Representation 
Applicant Mr M Mistilis (of counsel) 
Respondent Ms V Burns (of counsel) 
 

Order 
WHEREAS this is an application for an external review of a decision;  

https://www.wairc.wa.gov.au/assets/All-Notices/APPLICATION-FOR-ALTERATION-OF-REGISTERED-RULES-PURSUANT-TO-SECTION-62-OF-INDUSTRIAL-RELATIONS-ACT/2023/Notice-CICS-10-of-2023.pdf
https://portal.wairc.wa.gov.au/forms/information-for-parties/WAIRC/1A
https://portal.wairc.wa.gov.au/forms/information-for-parties/WAIRC/1A
http://www.wairc.wa.gov.au/
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AND WHEREAS in accordance with s 229A(6) of the Work Health and Safety Act 2020 (WA), the Tribunal may act under 
s 229A(5)(a) and vary the decision with the agreement of the applicant and the decision-maker; 
AND WHEREAS the Tribunal has heard from both parties in relation to how application WHST 10/2023 should be resolved; 
AND WHEREAS in the circumstances the Tribunal is satisfied that the following orders should be made; 
NOW THEREFORE the Tribunal, pursuant to s 229A(5)(a) and s 229A(6) of the Work Health and Safety Act 2020 (WA), orders, 
by consent –  

1. Each of the reviewable decisions to confirm improvement notices issued to the Applicant and Mr 
Nicholas Percy (as applicable) dated 20 September 2023 with respective reference numbers 
90025893, 90025896, 90025897, 90025898 (Improvement Notices) be set aside; and 

2. Each of the Improvement Notices be cancelled. 
(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 
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COMMISSION IN COURT SESSION—Unions—Application for Orders 
under Section 72A— 

2024 WAIRC 00057 
APPLICATION PURSUANT TO S 72A 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
 

CITATION : 2024 WAIRC 00057 
CORAM : CHIEF COMMISSIONER S J KENNER 

SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

HEARD : ON THE PAPERS 
DELIVERED : WEDNESDAY, 7 FEBRUARY 2024 
FILE NO. : CICS 5 OF 2023 
BETWEEN : WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL 

AND SERVICES UNION OF EMPLOYEES 
Applicant 
AND 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF 
WORKERS 
Respondent 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES 
UNION (WA) 
Intervenor 

FILE NO. : CICS 8 OF 2023 
BETWEEN : THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF 

WORKERS 
Applicant 
AND 
WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL 
AND SERVICES UNION OF EMPLOYEES 
Respondent 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES 
UNION (WA) 
Intervenor 

FILE NO. : CICS 9 OF 2023 
BETWEEN : WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL 
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AND SERVICES UNION OF EMPLOYEES 
Applicant 
AND 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF 
WORKERS 
Respondent 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES 
UNION (WA) 
Intervenor 

 

Catchwords : Industrial law (WA) - applications pursuant to s 72A - coverage of employee organisations - 
local government – application for intervention by peak body granted – application to vary 
order and directions for programming - Applications granted 

Legislation : Industrial Relations Act 1979 (WA) s 27(1)(k) 
Local Government Act 1995 (WA) 

Result : Orders and directions issued 
Representation: 
Applicant Mr C Fogliani of counsel on behalf of the Western Australian Municipal, Administrative, Clerical and 

Services Union of Employees 
Respondent Mr J Nicholas of counsel on behalf of the Construction, Forestry, Mining and Energy Union of 

Workers 
Intervenor Mr K Trainer as agent on behalf of Local Government, Racing and Cemeteries Employees Union 

(WA) 
Proposed  Mr D White of counsel on behalf of the Western Australian Local 
Intervenor  Government Association 
 

Case(s) referred to in reasons: 
R v Ludeke; Ex parte Customs Officers Association of Australia, Fourth Division (1985) 155 CLR 513 
Re Applications by The Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers and The 
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch (1999) 
79 WAIG 2998 

Reasons for Decision 
COMMISSION IN COURT SESSION: 
1 There are two matters before the Commission in Court Session.  The first is an application filed by the Western Australian 

Local Government Association under s 27(1)(k) of the Industrial Relations Act 1979 (WA) for leave to intervene in the 
proceedings. The second matter is the exercise by the Western Australian Municipal, Administrative, Clerical and Services 
Union of Employees of the liberty to apply under par (7) of the order and directions made by the Commission in Court Session 
on 20 December 2023. 

Intervention application 
2 We turn to deal with the intervention application first.  The WALGA is a body corporate established under the Local 

Government Act 1995 (WA).  It is and has been the peak representative body for local government entities since its 
establishment in December 2001.  It advocates for, and represents some 139 local governments and seven regional councils 
across the State.  As a part of its representative function on behalf of local government entities, the WALGA engages in 
industrial relations policy, legislative reform and advocacy on behalf of members, in employee relations and industrial 
relations matters. 

3 Further, whilst the WALGA is not an organisation registered under Part II Division 4 of the Act, it has taken and takes part in 
high level engagement with the State Government and other parties, on behalf of the local government sector in relation to 
industrial relations and related matters. 

4 The application made by the WALGA to seek leave to intervene in these proceedings, encompasses the matters to which we 
have just referred, but in addition, the WALGA also refers to proceedings in the course of 2023 before the Commission, in 
which it has taken part on behalf of local government employers with a recognised interest in doing so.  The WALGA 
contended in its grounds for application for leave to intervene, that the current proceedings will have significant implications 
for its members in the State industrial relations system. Accordingly, it submitted that the WALGA has, consistent with the 
objects of the Act in s 6, a sufficient interest to be granted leave to intervene. 

5 The application for leave to intervene is not opposed by the other parties to the proceedings or the LGRCEU, as intervenor. 
6 The Commission may, on application, permit a person leave to intervene, on terms as it thinks fit, if the Commission is of the 

opinion that the person has a sufficient interest in the matter.  The relevant principles applicable to a person’s application for 
leave to intervene are well settled.  As discussed in R v Ludeke; Ex parte Customs Officers Association of Australia, Fourth 
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Division (1985) 155 CLR 513, a direct but also an indirect interest may be sufficient to warrant the grant of leave to intervene 
(per Gibbs CJ at 421; Mason J at 422-423).  In the circumstances, we are satisfied that WALGA should be granted leave to 
intervene in these proceedings. 

Variation to order and directions 
7 The second issue relates to a variation to the order and directions issued by the Commission in Court Session on 20 December 

2023.  The relevant directions for present purposes, require the WASU and the LGRCEU to file documents they intend to rely 
upon in support of the applications and outlines of any evidence of persons they intend to call as witnesses, by 9 February 
2024.  

8 By an email of 1 February 2024, the solicitors for the WASU sought, in accordance with the liberty to apply in par (7) of the 
order and directions, a variation to their terms. A draft minute of proposed orders and directions submitted by the WASU, 
raised two things.  First, assuming that the WALGA is granted leave to intervene in the proceedings, it is proposed that it file a 
response to the applications by no later than 16 February 2024.  Second, that the present date of 9 February 2024, for the 
WASU and the LGRCEU (and the WALGA if granted leave to intervene) to file documents and outlines of evidence, be 
extended to no later than 15 March 2024.   

9 The LGRCEU does not object to the proposed varied directions and nor does the WALGA, if granted leave to intervene.  
10 The WASU submitted that the application for the WALGA to have a reasonable time to file responses to the applications and 

that the WASU and the LGRCEU have a further reasonable time to consider the WALGA responses before filing their 
documents and outlines of evidence, was meritorious.  It was contended that the responses filed by the WALGA may have an 
effect on the evidence that the WASU and the LGRCEU may seek to lead at the hearing of the applications. 

11 It was further submitted that the amended timetable will not prejudice the CFMEUW. The WASU contended that if the 
WALGA is granted leave to intervene, as the directions currently stand, it would have to be given time to file documents and 
outlines of evidence, after the current date of 9 February 2024.  The CFMEUW will be able to file responsive material some 
time later.  Accordingly, aligning the filing of documents and outlines of evidence for the WASU, the LGRCEU and the 
WALGA at this stage of the proceedings, will not lead to any material delay nor impose any prejudice on the CFMEUW, 
according to the WASU. 

12 Furthermore, the WASU contended that staff absences over the Christmas and New Year period have impacted the WASU’s 
capacity to prepare its evidentiary material. 

13 The CFMEUW opposed the WASU request on a number of bases. First, it referred to the proceedings before the Commission 
in Court Session in November 2023, in which it was foreshadowed that an amendment to application CICS 5 of 2023 brought 
by the WASU would cause delay and increase the time taken to deal with the proceedings.  Second, it was submitted that the 
Christmas and New Year period was considered by the Commission in the order and directions made on 20 December 2023.  
Third, the prejudice identified by the CFMEUW at the hearing to consider the WASU amendment application has now 
materialised.  Finally, it was contended that the evidentiary case advanced by the WASU and the LGRCEU can be filed 
regardless of the WALGA position. 

14 For these reasons, the CFMEUW contended that the proposed variations to the order and directions of 20 December 2023 
should be refused. 

15 We do not consider that the Christmas and New Year holiday period is a sufficient basis to seek a variation to the 20 December 
2023 order and directions, given there was due allowance made for this when they issued.  However, the grant of leave to 
intervene to the WALGA, and its participation in the proceedings on behalf of local government employers does, in our view, 
constitute a ground upon which there ought to be reconsideration of the timetable concerning the filing of documents and 
outlines of evidence, as set out in the current order and directions. 

16 We think it would be both prudent and helpful for the WALGA to file its response to the applications before the parties and the 
LGRCEU file their documents and outlines of evidence.  The attitudes of employers is a relevant consideration in the exercise 
of the Commission’s discretion under s 72A of the Act: Re Applications by The Australian Workers’ Union, Western 
Australian Branch, Industrial Union of Workers and The Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia – Western Australian Branch (1999) 79 WAIG 2998.   

17 We consider that it would assist the conduct of the proceedings for the WASU and the LGRCEU to file their materials in light 
of the position to be stated by the WALGA in relation to the applications. Similarly, being granted leave to intervene, the 
WALGA should also be required to file its documents and outlines of evidence at the same time as the WASU and the 
LGRCEU.  As we have already mentioned, the CFMEUW will then have the opportunity to answer the cases of the WASU 
and the intervenors.  

18 Accordingly, we are of the view that the timetable set out in the order and directions of 20 December 2023 should be varied in 
accordance with the liberty to apply, in the terms of the minute provided by the WASU and the LGRCEU, with the exception 
that the filing date for materials will be 13 March 2024, and the applications will be listed for a further directions hearing on 
15 March 2024 at 9.15am.  Furthermore, the Commission in Court Session also foreshadows that it will shortly request from 
the parties and intervenors, an estimate of the time that the proceedings will take to hear, with a view to settling tentative 
listing dates. 

19 Minute of proposed orders and directions now issue. 
 

 



168                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 104 W.A.I.G. 
 

2024 WAIRC 00062 
APPLICATION PURSUANT TO S 72A 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

RESPONDENT 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 

INTERVENOR 
FILE NO/S CICS 5 OF 2023 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

RESPONDENT 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 

INTERVENOR 
FILE NO/S CICS 8 OF 2023 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS  
 

RESPONDENT 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 

INTERVENOR 
FILE NO/S CICS 9 OF 2023 
CORAM CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
DATE FRIDAY, 9 FEBRUARY 2024 
CITATION NO. 2024 WAIRC 00062 
 

Result Orders and directions issued 
Representation 
Applicant Mr C Fogliani of counsel on behalf of the Western Australian Municipal, Administrative, Clerical and 

Services Union of Employees 
Respondent Mr J Nicholas of counsel on behalf of the Construction, Forestry, Mining and Energy Union of 

Workers 
Intervenor Mr K Trainer as agent on behalf of Local Government, Racing and Cemeteries Employees Union 

(WA) 
Proposed  Mr D White of counsel on behalf of the Western Australian Local 
Intervenor  Government Association 
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Orders and Directions 
HAVING heard Mr C Fogliani of counsel on behalf of the WASU and Mr J Nicholas of counsel on behalf of the CFMEUW and 
Mr K Trainer as agent on behalf of the LGRCEU, and Mr D White of counsel on behalf of the WALGA, the Commission in Court 
Session pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby – 
(1) ORDERS that the WALGA be and is hereby granted leave to intervene in applications CICS 5 of 2023, CICS 8 of 2023 

and CICS 9 of 2023. 
(2) DIRECTS that on or before 16 February 2024, the WALGA file a response in applications CICS 5 of 2023, CICS 8 of 

2023 and CICS 9 of 2023. 
(3) DIRECTS that pars (5) and (6) of the Commission’s order and directions dated 20 December 2023 be and are hereby 

revoked and that on or before 13 March 2024, the WASU, the LGRCEU, and the WALGA are to file: 
(a) any documents they intend to rely upon in support of applications CICS 5 of 2023, CICS 8 of 2023 and 

CICS 9 of 2023; and 
(b) an outline of evidence for each witness whom they intend to call to give evidence in support of applications 

CICS 5 of 2023, CICS 8 of 2023 and CICS 9 of 2023, such outlines of evidence to comply with Practice 
Note 9 of 2021. 

(4) DIRECTS that the matters be listed for a further directions hearing on 15 March 2024 at 9.15AM. 
(5) DIRECTS that the parties, the LGRCEU and the WALGA have liberty to apply. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
 

 
 

COMMISSION IN COURT SESSION—Awards/Agreements—Variation 
of— 

2023 WAIRC 00811 
REVIEW OF RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD SCOPE CLAUSE PURSUANT TO S 

37D OF THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T EMMANUEL 

DATE THURSDAY, 12 OCTOBER 2023 
FILE NO/S CICS 5 OF 2022 
CITATION NO. 2023 WAIRC 00811 
 

Result Order issued 
Representation 
Ms A Kothapalli and Ms M Williams on behalf of the Hon. Minister for Industrial Relations 
Dr T Dymond on behalf of UnionsWA 
Ms S Lyon on behalf of the Western Australian Local Government Association 
 

Order 
HAVING heard from Ms A Kothapalli and Ms M Williams on behalf of the Hon. Minister for Industrial Relations, Dr T Dymond 
on behalf of UnionsWA and Ms S Lyon on behalf of the Western Australian Local Government Association, the Commission in 
Court Session, pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby orders – 
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THAT the Restaurant, Tearoom and Catering Workers' Award be varied in accordance with the attached Schedule and 
that the variations in the attached Schedule shall have effect from the date of this order. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
SCHEDULE 

1. Delete Clause 3 Area and substitute with a new Clause 3 Area as follows: 
3. - AREA 

(1) This Award has effect throughout Western Australia. 
(2) This Award has effect with respect to employers who are connected to the State of Western Australia and their 

employees while performing work covered by this Award. 
Note: for a non-exhaustive list of indicators of when an employer may be connected to the State of Western 
Australia, see s 3(2) of the Industrial Relations Act 1979. Indicators include but are not limited to, whether the 
employer is: 
● domiciled or resident in, or has a place of business in, the State; or 
● registered, incorporated, or established under a law of the State; or 
● the holder of a licence, lease, tenement, permit, or other authority, granted under a law of the State or 

by a public authority.  
2. Delete Clause 4 Scope and substitute with new a Clause 4 Scope as follows: 

4. - SCOPE 
(1) This Award applies to all employers (including catering employers) in the restaurant and catering industry, as 

defined in Clause 6. - Definitions of this Award, and their employees employed in the classifications specified 
in Clause 21. - Wages of this Award.  

(2) This Award also applies to: 
(a) employers that supply labour on an on-hire basis to host employers in the restaurant and catering 

industry in respect of on-hire employees employed in the classifications mentioned in this Award, and 
those on hire employees, while engaged in the performance of work covered by this Award; and  

(b) employers that provide group training services for apprentices and/or trainees in the restaurant and 
catering industry in respect of apprentices and/or trainees working in one or more of the classifications 
mentioned in this Award, and those apprentices and/or trainees, while engaged by a host employer in 
the performance of work covered by this Award. 

(3) This Award does not apply employers and employees who are covered by the following awards: 
(a) Fast Food Outlets Award 1990. 
(b) Club Workers’ Award. 
(c) Hotel and Tavern Workers’ Award. 
(d) Motel, Hostel, Service Flats and Boarding House Workers’ Award. 
(e) The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977. 

(4)  This Award does not to employers and employees who are subject to the national industrial relations system.  
3. Delete subclauses (1) and (2) of Clause (6) Definitions and substitute with new subclauses (1) and (2) as follows: 

(1) The restaurant and catering industry means:  
(a) any restaurant, café, coffee shop, tearoom, dining or meal room, cafeteria, canteen, takeaway or fast 

food establishment (excluding those establishments covered by the Fast Food Outlets Award 1990); 
and 

(b) any place, building, stand, stall, tent, vehicle or boat or part of such, in or from which food and/or 
drinks are sold or served for consumption on the premises, including any establishment or place where 
food is prepared and/or cooked to be sold or served for consumption elsewhere; and 

(c) the provision of catering services where meals and/or light refreshments and/or drinks are served and 
provided in any building or place for weddings, parties, dances, social functions, theatres, festivals, 
fairs, exhibition buildings, cultural centres, convention centres, entertainment centres, racecourses, 
showgrounds, sporting grounds, and the like. 

(2) Catering Employer means any employer whose primary business is to provide catering and ancillary services 
for any social, commercial, industrial or other purpose or function. 
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AWARDS/AGREEMENTS AND ORDERS—Variation of— 

2024 WAIRC 00038 
REVIEW OF CLAUSE 7 AND SCHEDULES B AND F OF THE ABORIGINAL COMMUNITIES AND 

ORGANISATIONS WESTERN AUSTRALIAN INTERIM AWARD 2011 PURSUANT TO S 40B OF THE INDUSTRIAL 
RELATIONS ACT 1979 (WA) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2024 WAIRC 00038 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD ON THE 
PAPERS 

: WRITTEN SUBMISSIONS: FRIDAY, 8 DECEMBER 2023, THURSDAY, 21 
DECEMBER 2023, FRIDAY, 12 JANUARY 2024 

DELIVERED : THURSDAY, 25 JANUARY 2024 
FILE NO. : APPL 24 OF 2023 
BETWEEN : COMMISSION'S OWN MOTION 

Applicant 
AND 
(NOT APPLICABLE) 
Respondent 

 

CatchWords : Industrial Law (WA) – Aboriginal Communities and Organisations Western Australian 
Interim Award 2011 – Commission's Own Motion – s 40B – Annual salary rates below the 
minimum – Whether award provisions are obsolete or in need of updating – Enterprise 
Flexibility – Minimum rates adjustment – Statement of Principles – Updates to named 
parties – Discriminatory definitions removed – Award varied 

Legislation : Industrial Relations Act 1979 (WA) 
Fair Work Act 2009 (Cth) 
Equal Opportunity Act 1984 (WA) 
Aboriginal Councils and Associations Act 1976 (Cth) 
Associations Incorporations Act 2015 (WA) 
Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth) 

Result : Award varied 
Representation: 
Hon. Minister for Industrial Relations 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
 

Case(s) referred to in reasons: 
City of Cockburn v Western Australia Municipal, Administrative, Clerical and Services Union of Employees (WASU) & Ors [2023] 
WAIRC 00787 
Commission’s Own Motion v (Not Applicable) [2023] WAIRC 00337 
Commission’s Own Motion v (Not Applicable) [2023] WAIRC 00836 
Commission’s Own Motion v (Not Applicable) [2024] WAIRC 00013 
Commission’s Own Motion v Dardanup Butchering Co & Ors [2004] WAIRC 12690; (2004) 84 WAIG 2739 
Commission’s Own Motion v (Not Applicable) [2004] WAIRC 11661; (2004) 84 WAIG 1531 
Trades and Labor Council of Western Australia v The Confederation of Western Australian Industry (Inc) & Ors (1989) 69 WAIG 
2913 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees v Aboriginal Alcohol and Drug Services 
(AADS) Inc & Ors [2011] WAIRC 00228; (2011) 91 WAIG 476 

Reasons for Decision 
1 The Commission, of its own motion, initiated this matter for variation of the Aboriginal Communities and Organisations 

Western Australian Interim Award 2011 under s 40B of the Industrial Relations Act 1979 (WA). Section 40B allows the 
Commission to vary an award for any of the following relevant purposes: 
(a) to ensure that the award does not contain wages that are less than the minimum award wage as ordered by the 

Commission under s 50A; 
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(b) to ensure that the award does not contain provisions that discriminate against an employee on any ground on which 
discrimination in work is unlawful under the Equal Opportunity Act 1984 (WA); 

(c) to ensure that the award does not contain provisions that are obsolete or need updating; and 
(d) to ensure that the award is consistent with the facilitation of the efficient organisation and performance of work 

according to the needs of an industry and enterprises within it, balanced with fairness to the employees in the 
industry and enterprises. 

2 The Commission provided notice of its intention to vary the Award, to UnionsWA, the Chamber of Commerce and Industry, 
the Australian Resources and Energy Employer Association, the Minister for Industrial Relations and each of the parties to the 
Award for the purpose of giving those parties an opportunity to be heard in relation to the proposed variations. 

3 The notice identified three clauses affected by the Commission’s proposed variations: 
(a) Clause 7: Enterprise Flexibility Provisions; 
(b) Schedule B: Annual Salaries; and 
(c) Schedule F: Named parties to this award. 

4 I made an order on 26 June 2023 amending the application to include additional proposed variations to clauses 19 and 32, 
which referred to an employee’s spouse. The Minister brought to the Commission’s attention the fact that the current 
provisions define ‘spouse’ to include a ‘de facto spouse’ but only where the ‘spouse’ is a person of the opposite sex of the 
employee. 

5 None of the employer parties to the Award sought to be heard or participate in the proceedings. The matter was programmed to 
be determined on the papers. The Commission received written submissions on behalf of the Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees (WASU), being the union party to the Award, and the Minister. 

6 In broad terms, WASU and the Minister agree that the relevant clauses ought to be varied under s 40B: 
(a) That that Clause 7 - Enterprise Flexibility should be removed as being contrary to the principles summarised in City 

of Cockburn v Western Australia Municipal, Administrative, Clerical and Services Union of Employees (WASU) 
& Ors [2023] WAIRC 00787 and applied in Commission’s Own Motion v (Not Applicable) [2023] WAIRC 00836; 

(b) That Schedule B should be varied to remove salary rates which are below the minimum rates set under s 50A; 
(c) That Schedule F should be updated to remove parties that no longer exist and to correct party names; 
(d) That discriminatory definitions of ‘spouse’ or ‘de facto’ should be removed. 

7 The only substantive issue for me to decide is what variations should be made to the rates of pay in Schedule B to achieve the 
purposes of s 40B. WASU argued that the Commission should not only increase the Level 1 salaries below the statutory 
minimum, but also increase all rates in the Award to establish increases in pay for the steps within each classification level. 

Wages that are less than the minimum award wage 
8 A copy of the Award’s current wages schedule is annexed as Schedule 1 to these reasons. 
9 The rates of pay it specifies for Level 1 (First Year to Fourth Year) are below the statutory minimum award rate, which is 

$863.40 per week or $45,020 per annum: Commission’s Own Motion v (Not Applicable) [2023] WAIRC 00337. 
10 Having identified this, the Commission must vary the Award to ensure that rates of pay are not below the statutory minimum: 

Commission’s Own Motion v Dardanup Butchering Co & Ors [2004] WAIRC 12690; (2004) 84 WAIG 2739 at [171]. 
11 WASU argues that the Level 1, First Year rate should be $47,00 per annum, which is above the statutory minimum rate. It 

draws on the nature of the work that falls within the Level 1 classification, saying that such work can be physically demanding 
and require the employee to exercise a degree of skill and expertise, such that the rate of pay should be higher than the State 
Minimum Wage. 

12 WASU relies on the following statement of the Commission in Court Session (CICS) in Dardanup Butchering Co & Ors in 
support of its claim for rates of pay to be set above the statutory minimum rate: 

[172] It is clear from the opening words of s.40B(1) that the Commission has had conferred upon it wide powers to 
amend. These powers can be exercised at any time and more than once in relation to any award. 
Section 40B(1)(a) does not simply provide that the Commission at any time may vary an award to ensure that 
the award does not contain wages that are less than the minimum award wage as ordered by the Commission 
under section 51. The power to amend under each subparagraph of s.40B(1) is wide as the opening words 
provide that the Commission may vary an award “for any one or more of the following purposes…” 
Consequently, providing the Commission by order, varies an award for one or more of the purposes set out 
in (a) to (e) of s.40B(1) the Commission acts within power. 

13 The point the CICS made in this extract is that the power under s 40B is wide. It says nothing about how the Commission 
should approach the exercise of its power for a purpose, or the purposes, in s 40B(1)(a) to (e). 

14 Specifically in relation to the minimum award rate purpose in s 40B(1)(a), the CICS observed that the role of the Commission 
is ‘relatively straightforward’: [175]. It endorsed the parties’ consensus approach that where rates of pay in an award are less 
than the award minimum wage; the Commission should direct parties to confer, arbitrate where necessary on an expeditious 
process of Minimum Rates Adjustments, the use of the work value principle, and other processes, to attain the level of the 
award minimum wage: [180]. The process is directed at ‘fixing the wages that are still below the s 51 minimum’: [6]. 
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15 Minimum Rates Adjustment was introduced as part of the State Wage Decision of 8 September 1989: Trades and Labor 
Council of Western Australia v The Confederation of Western Australian Industry (Inc) & Ors (1989) 69 WAIG 2913. The 
principle was stated at 2927 as follows: 

2. Minimum Rates Adjustment 
Minimum rates adjustments allowable in the State Wage Decision of 8 September, 1989 shall be in accordance with the 
following: 
(i) the appropriate adjustments in any award will be applied in not less than 4 instalments which will become 

payable at 6 monthly intervals; 
(ii) in appropriate cases longer phasing-in arrangements may be approved or awarded and/or parties may agree 

that part of a supplementary payment should be based on service; 
(iii) the first instalment of these adjustments will not be available in any award prior to 1 January 1990 or 

3 months after the variation of the particular award to implement the first stage structural efficiency 
adjustments, whichever is the later; 

(iv) the second and subsequent instalments of these adjustments will not be automatic and applications to vary the 
relevant awards will be necessary; and 

(v) acceptance of absorption of these adjustments to the extent of equivalent overaward payments is a prerequisite 
to their being applied in any award. 

16 By 2004, when the CICS decided Dardanup Butchering Co & Ors, the Statement of Principles contained in the State Wage 
Case General Order [2004] WAIRC 11661; (2004) 84 WAIG 1531 referred to Minimum Rates Adjustments in Principles 2 
and 8: 

STATEMENT OF PRINCIPLES – June 2004 
… 
2. When an Award or relevant Agreement may be varied or another Award made without the claim being 

regarded as above or below the Safety Net: 
In the following circumstances an award or relevant agreement may, on application, be varied or another award made 
without the application being regarded as a claim for wages and/or conditions above or below the award safety net: 
… 
(f) to adjust wages for arbitrated safety net adjustments in accordance with Principle 8.  
… 
8. Arbitrated Safety Net Adjustments 
Where the minimum rates adjustment process in an award has been completed, the Commission may consider an 
application for the base rate, supplementary payment and arbitrated safety net adjustments to be combined so that the 
award specifies only the total minimum rate for each classification.  
By consent of all parties to an award, where the minimum rates adjustment has been completed, award rates may be 
expressed as hourly rates as well as weekly. In the absence of consent, a claim that award rates be so expressed may be 
determined by arbitration.  
The arbitrated safety net adjustment arising from the decision in Matter No. 570 of 2004 is $19.00 per week… 

17 The current Statement of Principles still refers to Minimum Rates Adjustment in Principles 3 and 4.2. 
18 The current work value principle is set out in Principle 7 of the Statement of Principles. Changes in work value may arise from 

changes in the nature of the work, skill and responsibility required or the conditions under which work is performed. Changes 
in work by themselves may not lead to a change in wage rates. The strict test for an alteration in wage rates is that the change 
in the nature of the work should constitute such a significant net addition to work requirements as to warrant the creation of a 
new classification or upgrading to a higher classification: Commission’s Own Motion v (Not Applicable) [2023] WAIRC 
00337. 

19 The upshot is that the CICS in Dardanup Butchering Co & Ors contemplated any adjustment to wages made under 
s 40B(1)(a) should be approached by applying the Statement of Principles. There can be no doubt that the Commission is 
bound to follow the Statement of Principles when varying the wages in the Award. 

20 WASU’s submission that the work of Level 1 employees warrants a rate of pay exceeding the statutory minimum does not fall 
within the Statement of Principles. It does not reflect a case for varying the wages based on work value changes. WASU has 
not attempted to demonstrate that the nature of the work, its level of skill or, level of responsibility or conditions under which 
work is performed has changed since the Award was made in 2011. 

21 Principle 3 enables the Commission to vary an award to adjust wages for total minimum rates ‘pursuant to Principle 4.2’. 
Principle 4.2, under the heading Previous State Wage Increases, provides ‘Minimum rates adjustments may also be progressed 
under this Principle’. 

22 I accept that this allows me to vary the rates of pay in the Award to align rates that are under the statutory minimum rate with 
the statutory minimum rate. However, I can find no support for otherwise increasing the rates of pay in the manner WASU has 
sought. 
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The Award’s Pay Structure 
23 WASU points out that the wage structure in Schedule B has a level/step format. Under that format, at the end of each year of 

continuous service in a position at an appointed level, the employee automatically progresses to the next step or year within the 
level. 

24 However, the rates of pay for each step/year within each level are the same, except for: 
(a) Level 1 Fifth Year, which is $899 per annum higher than the rate of pay for Level 1 First Year to Fourth Year; 
(b) Level 5, Fourth Year, which is $715 per annum higher than Level 5, Third Year; and 
(c) Level 10 where rates for each First Year, Second Year and Third Year increase incrementally. 

25 WASU says this means that the steps have no practical significance and, as such, are redundant and in need of updating.  
26 In order to update the steps, WASU argues for the creation of new pay rates for each of steps 2 to 4 in each level, which are 

incrementally higher than the pay rate for step 1. And in order to maintain relativities between levels, the rates of pay for step 1 
in each level from level 2 must also be increased. WASU’s proposal would significantly increase rates of pay, particularly at 
the higher levels. 

27 The rates of pay WASU seeks are based on the relativities established by the Aboriginal Communities and Organisations 
(Western Australia) Award 1996, which WASU says is the historical source of the Award’s classification structure. The 1996 
instrument is an award made by the Australian Industrial Relations Commission before the federal award system became based 
on the Constitution’s corporations’ power: A1893, Print N3902. 

28 The Award was made on WASU’s application in A 1 of 2011. In WASU’s application, the Award it sought to be made 
contained the current level/step structure, with no differences in the rates of pay for each step within each level, except for the 
three exceptions set out above at paragraph [24]. 

29 This appears to be a deliberate choice. Clause 15.2 of the Award deals with annual increments. It distinguishes between 
existing employees as at 27 March 2011 and employees who commence employment after 27 March 2011: 

15.2 Annual Increments 
15.2.1 In this clause: 

(1) ‘existing employee’ means an employee who was employed by an employer on or before 
27 March 2011. 

(2) ‘new employee’ means an employee who commences employment with any employer after 
27 March 2011. 

15.2.2 Existing employees are entitled to advance by annual increments to the maximum of the appropriate 
classification level. The following conditions apply: 
(1) The employee has given satisfactory service over the last 12 months; and 
(2) The employee has acquired any new and / or improved skills that are required for the employee’s 

position. 
(3) New employees are entitled to payment at the first year rate of the appropriate classification level. An 

employer and individual employees may agree to allow the employee to advance by annual 
increments to the maximum of the appropriate classification level. 

30 In effect, only existing employees as at 27 March 2011 were entitled to receive a rate of pay other than the First Year rate of 
pay. The intention was to remove the practical significance of the steps/annual increments, for all new employees from 
27 March 2011 onwards. Grandfathering of increments also appeared in the Aboriginal Communities and Organisations 
(Western Australia) Award 2001, being the federal pre-reform Fair Work Australia consolidated award: [AP814193]. 

31 I cannot, therefore, accept the argument that the absence of pay increases within each level is unintentional or a distortion.  
32 In any event, Principle 6.8 of the Statement of Principles says: 

New service increments may only be awarded to compensate for changes in the work and/or conditions and will be 
determined in accordance with the relevant parts of Principle 7 [Work Value Changes]. 

33 Again, WASU has not attempted to establish work value changes since the Award was made in 2011. I do not consider it open 
to me to increase the rates for the increments as WASU has sought.  

34 I do consider the steps at levels 2, 3, 4, 6, 7, 8 and 9 and are obsolete as they do not affect any changed terms or conditions. 
The appropriate variation is to remove the obsolete provisions.  

Enterprise Flexibility Clause 
35 The Award’s current Clause 7 Enterprise Flexibility is the same type as the clause I considered in APPL 27 of 2023: 

Commission’s Own Motion v (Not Applicable) [2024] WAIRC 00013. It purports to allow a single employer covered by the 
Award and its employees, either individually or as a group, to reach an agreement with the effect of varying the Award’s 
obligations. Although the clause contemplates an application to the Commission in relation to any such variation or agreement, 
nothing in the Act’s provisions enables such agreements to be approved, registered or otherwise endorsed by the Commission. 
In other words, those kinds of deals are not within the Act’s scheme. 

36 It is uncontentious that the clause is contrary to the scheme of the Act and invalid. It should, therefore, be deleted. 
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Named Parties 
37 WASU proposes that it be added to Schedule F. WASU was party to the proceedings which gave rise to the Award: Western 

Australian Municipal, Administrative, Clerical and Services Union of Employees v Aboriginal Alcohol and Drug Services 
(AADS) Inc & Ors [2011] WAIRC 00228; (2011) 91 WAIG 476. It is, therefore, deemed to be a party to the Award under 
s 38(1a) of the Act. Section 38(1) required that it be listed as a named party to the Award. It is appropriate that it be added to 
Schedule F. 

38 The following party names contain errors: 
(a) Kulumburu Aboriginal Association: no organisation with this name is currently registered, nor has it ever been 

registered. On 1 July 1981, Kalumburu Aboriginal Corporation was registered under the Aboriginal Councils and 
Associations Act 1976 (Cth). The organisation with this name remains registered with the Office of the Registrar of 
Indigenous Corporations. 

(b) Warburton Community Incorporated: the registered name of this organisation at the time the Award was made was 
Warburton Community Inc. That remains its current name. 

(c) Yamatji Regional Council: no organisation with this name is currently registered, nor has it ever been registered. At 
the time the Award was made, the following entities were registered: 
(i) Yamatji Marlpa Aboriginal Corporation: was a registered Indigenous Corporation being registered under 

the Aboriginal Councils and Associations Act 1976 (Cth) in 1994.  
(ii) Regional Yamatji Murni Wangga Aboriginal Corporation: was registered, but notice of its proposed 

deregistration was published before the Award was made on 11 January 2011, and it was deregistered 
shortly thereafter on 2 April 2011. 

39 It is reasonable to infer that Yamatji Marlpa Aboriginal Corporation was the intended party to the Award when it was made, 
and the correct name. 

40 The following party no longer exists: 
(a) Kullari Regional Council: no organisation with this name is currently registered, nor has it ever been registered. 

Kullarri Regional CDEP Incorporated was registered under the Associations Incorporations Act 2015 (WA) in 2009. 
It was deregistered on 6 October 2016. 

41 The following named parties have changed names: 
(a) The Aboriginal Alcohol and Drug Service (Inc): upon registration with the Office of the Registrar of Indigenous 

Corporations, this association changed its name to Wungening Aboriginal Corporation. 
(b) Goldfields Land Council Aboriginal Corporation: this organisation, registered on 13 April 1985, changed its name 

in 2003 and again on 1 March 2023. It is now known as Goldfields Aboriginal Community Services Aboriginal 
Corporation.  

42 The Award’s scope clause, clause 4, defines the scope by reference to the ‘Aboriginal Communities and Organisations 
industry’ and to each employer in that industry, and each employee eligible for membership of WASU employed in the 
Award’s classifications. The list of employer names in Schedule F does no more than create a rebuttable presumption that 
those employers are engaged in the industry referred to in the scope clause. 

43 Schedule F does not directly affect the scope of the Award. It is not an operative provision. Its practical significance is that the 
entities listed are parties to the Award pursuant to s 38 of the Act. They are, therefore, entitled to be served with applications 
made under Part II, Division 2A of the Act and to participate in proceedings initiated by such applications. Additionally, the 
named parties are presumed to operate within the Aboriginal Communities and Organisations industry. 

44 The upshot is that there is no good reason for retaining a named employer in the Award who is deregistered. Its inclusion is 
obsolete. Further, it is desirable to update the names of those corporations who remain registered, but have changed names.  

45 Schedule F should be amended to reflect the correct and current names of these organisations and to delete Kullari Regional 
Council accordingly. 

46 WASU proposed that the following employers be added to Schedule F: 
(a) Kullarri Regional Communities Indigenous Corporation. This organisation was registered under the Corporations 

(Aboriginal and Torres Strait Islander) Act 2006 (Cth) on 6 October 2016.  
(b) Yamatji Southern Regional Corporation Limited. This company was incorporated in January 2020 as an Australian 

Public Company limited by guarantee.  
47 I do not consider variation under s 40B is the appropriate vehicle to add new parties to an award. Section 38(2) of the Act 

makes specific provision for an application to add parties to an award. 
48 In any event, no evidence has been presented to the Commission to establish that these entities are employers, that they operate 

in the Aboriginal Communities and Organisations industry, or that they employ employees who are covered by the Award. 
Without knowing that these entities have an interest in the Award, I am not satisfied that they ought to be added to Schedule F, 
having regard to the practical significance of being named a party as set out above.  

Disposition and Orders 
49 In accordance with my reasons, I propose to order that the Aboriginal Communities and Organisations Western Australian 

Interim Award 2011 be varied as follows: 
1. Clause 6 Definitions:  

(a) Renumber subclauses 6.9 to 6.11 as 6.10 to 6.12. 
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(b) Insert a new definition of ‘Partner’ as follows: 
6.9 Partner means a spouse or de facto partner. 

2. Clause 7 Enterprise Flexibility: Delete this clause in its entirety. 
3. Clause 19 Allowances: 

(a) Delete subclause 19.1.1 in its entirety and insert in lieu thereof the following: 
19.1.1 In this clause:  
(1) Dependant in relation to an employee means:  

(a) a partner; or  
(b) if there is no partner, a child under 18 years of age who lives in Western Australia and 

who relies on the employee for their main financial support; or  
(c) if there is no partner, any relative of the employee who lives in Western Australia and 

who relies on the employee for their main financial support  
who does not receive a district allowance or location allowance of any kind.  

(2) Partial dependant in relation to an employee means:  
(a) a partner; or  
(b) if there is no partner, a child under 18 years of age who lives in Western Australia and 

who relies on the employee for their main financial support; or  
(c) if there is no partner, any relative of the employee who lives in Western Australia and 

who relies on the employee for their main financial support  
who receives a district allowance or location allowance of any kind under an award, agreement or 
any other provision regulating their employment, and that allowance is less than the applicable 
allowance for an employee without dependants under this award. 

(b) Delete subclause 19.2 Adjustment of District Allowance Rates in its entirety.  
(c) Delete subclause 19.3.2 in its entirety and insert in lieu thereof the following: 

19.3.2 In this subclause, immediate dependants means:  
any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, 
grandparent, grandchild or sibling of the employee or partner of the employee, who relies on the 
employee for their main financial support; and  
a partner of the employee.  

(d) Delete subclause 19.3.6 in its entirety and insert in lieu thereof the following: 
19.3.6 If a couple are employed by the same employer, only one relocation allowance is payable. 

(e) Delete subclause 19.4.2 in its entirety and insert in lieu thereof the following: 
19.4.2 In this subclause, immediate dependants means:  
(1) any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, 

grandparent, grandchild or sibling of the employee or partner of the employee, who relies on the 
employee for their main financial support; and 

(2) a partner of the employee.  
(f) Delete subclause 19.4.5 in its entirety and insert in lieu thereof the following: 

19.4.5 If a couple are employed by the same employer, only one removal allowance is payable. 
4. Delete subclause 32.1.4 in its entirety and insert in lieu thereof the following: 

32.1.4 Immediate family includes:  
(1) a partner (including a former partner); and  
(2) a child or an adult child (including an adopted child, a step child or an ex nuptial child), parent, 

grandparent, grandchild or sibling of the employee or the employee’s partner. 
5. Clause 34 Parental Leave: Delete this clause in its entirety and insert in lieu thereof the following:  

Parental leave is provided for in accordance with Division 5 of Part 2-2 of the Fair Work Act 2009 (Cth) and the 
Minimum Conditions of Employment Act 1993 (WA). 

6. Schedule B Annual Salaries: Delete this schedule in its entirety and insert in lieu thereof the following: 
SCHEDULE B – ANNUAL SALARIES 

Year of Service Rate Per Year ($) 

Level 1  
First year 45020 
Second year 45020 
Third year 45020 
Fourth year 45020 
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Fifth year 45372 
Level 2 (100% Base Rate) 51244 
Level 3 55275 
Level 4 60136 
Level 5  
First year 64168 
Second year 64168 
Third year 64168 
Fourth year 64883 
Level 6 69585 
Level 7 - Management Band A 75137 
Level 8 - Management Band B 80271 
Level 9 - Executive Band A 86239 
Level 10 - Executive Band B  
First year 94846 
Second year 97265 
Third year 104275 

7. Schedule F Named parties to this award:  
Delete this schedule in its entirety and insert in lieu thereof the following: 

SCHEDULE F - NAMED PARTIES TO THIS AWARD 
Union Party 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Employer Parties 
Perth Region 
Wungening Aboriginal Corporation 
Derbarl Yerrigan Health Service 
Swan Valley Nyungah Community Aboriginal Corporation 
Albany Region 
Southern Aboriginal Corporation 
Port Hedland Region 
Bloodwood Tree Association 
Onslow Women’s Group Corporation 
Geraldton / Carnarvon Region 
Yamatji Marlpa Aboriginal Corporation 
Kalgoorlie Region 
Bay of Isles Aboriginal Community Inc. 
Goldfields Aboriginal Community Services Aboriginal Corporation 
Western Desert Region 
Ngaanyatjarra Council (Aboriginal Corporation) 
Warburton Community Incorporated 
Kununurra Region 
Kalumburu Aboriginal Corporation 
Derby Region 
Winun Ngari Aboriginal Corporation 

SCHEDULE - AWARD’S CURRENT WAGES 
SCHEDULE B - ANNUAL SALARIES 

Year of Service Rate Per Year ($) 
Level 1  
First year 45020 
Second year 45020 
Third year 45020 
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Fourth year 45020 
Fifth year 45372 
Level 2 (100% Base Rate)  
First year 51244 
Level 3  
First year 55275 
Level 4  
First year 60136 
Level 5  
First year 64168 
Second year 64168 
Third year 64168 
Fourth year 64883 
Level 6  
First year 69585 
Level 7 - Management Band A  
First year 75137 
Level 8 - Management Band B  
First year 80271 
Level 9 - Executive Band A  
First year 86239 
Level 10 - Executive Band B  
First year 94846 
Second year 97265 
Third year 104275 

 
 

2024 WAIRC 00049 
REVIEW OF CLAUSE 7 AND SCHEDULES B AND F OF THE ABORIGINAL COMMUNITIES AND 

ORGANISATIONS WESTERN AUSTRALIAN INTERIM AWARD 2011 PURSUANT TO S 40B OF THE INDUSTRIAL 
RELATIONS ACT 1979 (WA) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 1 FEBRUARY 2024 
FILE NO/S APPL 24 OF 2023 
CITATION NO. 2024 WAIRC 00049 
 

Result Award varied 
 

Order 
HAVING received written submissions filed on behalf of Hon. Minister of Industrial Relations and Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees; 
AND for the reasons stated in the published reasons for decision; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders – 

THAT the Aboriginal Communities and Organisations Western Australian Interim Award 2011 be varied in accordance 
with the attached Schedule and that the variations in the attached Schedule shall have effect from the date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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SCHEDULE 
1. Clause 6 Definitions:  

(a) Renumber subclauses 6.9 to 6.11 as 6.10 to 6.12. 
(b) Insert a new definition of ‘Partner’ as follows: 

6.9 Partner means a spouse or de facto partner. 
2. Clause 7 Enterprise Flexibility: Delete this clause in its entirety. 
3. Clause 19 Allowances: 

(a) Delete subclause 19.1.1 in its entirety and insert in lieu thereof the following: 
19.1.1 In this clause:  
(1) Dependant in relation to an employee means:  

(a) a partner; or  
(b) if there is no partner, a child under 18 years of age who lives in Western Australia and who 

relies on the employee for their main financial support; or  
(c) if there is no partner, any relative of the employee who lives in Western Australia and who 

relies on the employee for their main financial support  
who does not receive a district allowance or location allowance of any kind.  

(2) Partial dependant in relation to an employee means:  
(a) a partner; or  
(b) if there is no partner, a child under 18 years of age who lives in Western Australia and who 

relies on the employee for their main financial support; or  
(c) if there is no partner, any relative of the employee who lives in Western Australia and who 

relies on the employee for their main financial support  
who receives a district allowance or location allowance of any kind under an award, agreement or any 
other provision regulating their employment, and that allowance is less than the applicable allowance 
for an employee without dependants under this award. 

(b) Delete subclause 19.2 Adjustment of District Allowance Rates in its entirety.  
(c) Delete subclause 19.3.2 in its entirety and insert in lieu thereof the following: 

19.3.2 In this subclause, immediate dependants means:  
any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, 
grandparent, grandchild or sibling of the employee or partner of the employee, who relies on the 
employee for their main financial support; and  
a partner of the employee.  

(d) Delete subclause 19.3.6 in its entirety and insert in lieu thereof the following: 
19.3.6 If a couple are employed by the same employer, only one relocation allowance is payable. 

(e) Delete subclause 19.4.2 in its entirety and insert in lieu thereof the following: 
19.4.2 In this subclause, immediate dependants means:  
(1) any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, 

grandparent, grandchild or sibling of the employee or partner of the employee, who relies on the 
employee for their main financial support; and 

(2) a partner of the employee.  
(f) Delete subclause 19.4.5 in its entirety and insert in lieu thereof the following: 

19.4.5 If a couple are employed by the same employer, only one removal allowance is payable. 
4. Delete subclause 32.1.4 in its entirety and insert in lieu thereof the following: 

32.1.4 Immediate family includes:  
(1) a partner (including a former partner); and  
(2) a child or an adult child (including an adopted child, a step child or an ex nuptial child), parent, 

grandparent, grandchild or sibling of the employee or the employee’s partner. 
5. Clause 34 Parental Leave: Delete this clause in its entirety and insert in lieu thereof the following:  

Parental leave is provided for in accordance with Division 5 of Part 2-2 of the Fair Work Act 2009 (Cth) and the 
Minimum Conditions of Employment Act 1993 (WA). 
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6. Schedule B Annual Salaries: Delete this schedule in its entirety and insert in lieu thereof the following: 
SCHEDULE B – ANNUAL SALARIES 

Year of Service Rate Per Year ($) 
Level 1  
First year 45041 
Second year 45041 
Third year 45041 
Fourth year 45041 
Fifth year 45372 
Level 2 (100% Base Rate) 51244 
Level 3 55275 
Level 4 60136 
Level 5  
First year 64168 
Second year 64168 
Third year 64168 
Fourth year 64883 
Level 6 69585 
Level 7 - Management Band A 75137 
Level 8 - Management Band B 80271 
Level 9 - Executive Band A 86239 
Level 10 - Executive Band B  
First year 94846 
Second year 97265 
Third year 104275 

7. Schedule F Named parties to this award:  
Delete this schedule in its entirety and insert in lieu thereof the following: 

SCHEDULE F - NAMED PARTIES TO THIS AWARD 
Union Party 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Employer Parties 
Perth Region 
Wungening Aboriginal Corporation 
Derbarl Yerrigan Health Service 
Swan Valley Nyungah Community Aboriginal Corporation 
Albany Region 
Southern Aboriginal Corporation 
Port Hedland Region 
Bloodwood Tree Association 
Onslow Women’s Group Corporation 
Geraldton / Carnarvon Region 
Yamatji Marlpa Aboriginal Corporation 
Kalgoorlie Region 
Bay of Isles Aboriginal Community Inc. 
Goldfields Aboriginal Community Services Aboriginal Corporation 
Western Desert Region 
Ngaanyatjarra Council (Aboriginal Corporation) 
Warburton Community Incorporated 
Kununurra Region 
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Kalumburu Aboriginal Corporation 
Derby Region 
Winun Ngari Aboriginal Corporation 

 
 

2024 WAIRC 00065 
CRISIS ASSISTANCE, SUPPORTED HOUSING INDUSTRY - WESTERN AUSTRALIAN INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WUNGENING ABORIGINAL CORPORATION 

APPLICANT 
-v- 
WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 12 FEBRUARY 2024 
FILE NO/S APPL 82 OF 2023 
CITATION NO. 2024 WAIRC 00065 
 

Result Award varied 
Representation (on the papers) 
Applicant SJF Work Advice Pty Ltd 
First Respondent Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
 

Order 
WHEREAS on 8 December 2023, Wungening Aboriginal Corporation filed an application seeking to vary clause 31 of the Crisis 
Assistance, Supported Housing Industry - Western Australian Interim Award 2011 pursuant to s 40 of the Industrial Relations 
Act 1979 (WA); 
AND WHEREAS the application sought to delete reference to the Aboriginal Alcohol and Drug Service (AADS) Inc in clause 31 
‘Named Parties to the Award’, and substitute Wungening Aboriginal Corporation; 
AND WHEREAS the grounds for the application were that the AADS changed its name to Wungening Aboriginal Corporation 
in 2017; 
AND WHEREAS all parties to the Award were served with a copy of the application; 
AND WHEREAS on 14 December 2023; the Western Australian Municipal, Administrative, Clerical and Services Union of 
Employees filed a response to the application advising it does not oppose the variations to clause 31 of the Award; 
AND WHEREAS no party has opposed the application; 
AND WHEREAS on 3 January 2024; further submissions were received by Wungening Aboriginal Corporation; 
AND being satisfied that the applicant is a party to the Award, having standing to make the application; 
AND further being satisfied that: 

(a) the Award is not one that is for a limited duration, s 40(3) of the Act is inapplicable and no barrier to the 
amendments sought; 

(b) the amendments proposed do not affect any substantive change to the scope of the Award or its area of 
operation. The application therefore does not attract the requirements of s 29A for publication of the proposed 
amendments or service on the s 29A parties; and 

(c) it is appropriate to make the orders sought; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Act, hereby orders – 

1. THAT the Crisis Assistance, Supported Housing Industry - Western Australian Interim Award 2011 be varied at 
clause 31 ‘Named Parties to the Award’ by deleting ‘Aboriginal Alcohol and Drug Service (AADS) (Inc) 
employed at the Refuge Service known as “Wooree Miya”’ and substituting ‘Wungening Aboriginal 
Corporation’. 

2. THAT the variations in order 1 shall have effect from the date of this order. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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2024 WAIRC 00013 
REVIEW OF CLAUSES 7, 8 AND 16 OF THE MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 

PURSUANT TO S 40B OF THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

 
CITATION : 2024 WAIRC 00013 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD ON THE 
PAPERS 

: WRITTEN SUBMISSIONS FILED: FRIDAY, 8 DECEMBER 2023; 
THURSDAY, 21 DECEMBER 2023; FRIDAY, 22 DECEMBER 2023 

DELIVERED : TUESDAY, 16 JANUARY 2024 
FILE NO. : APPL 27 OF 2023 
BETWEEN : COMMISSION'S OWN MOTION 

Applicant 
AND 
(NOT APPLICABLE) 
Respondent 

 

CatchWords : Industrial Law (WA) – Municipal Employees (Western Australia) Award 2021 – 
Commission's Own Motion – s 40B – Whether award provisions are obsolete or in need of 
updating – Method of payment provisions ambiguous or confusing – Annual leave 
provisions – Inconsistency with Minimum Conditions of Employment Act 1993 – Award 
varied 

Legislation : Minimum Conditions of Employment Act 1993 (WA)  
Result : Award varied 
Representation: 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Western Australian Local Government Association 
Local Government, Racing and Cemeteries Employees Union (WA) 
 

Case(s) referred to in reasons: 
Australasian Society of Engineers, Moulders and Foundry Workers, Industrial Union of Workers, Western Australian Branch v 
John Lysaght (Australia) Ltd (1982) 62 WAIG 1345 
Commission's Own Motion v (Not Applicable) [2023] WAIRC 00837 

Reasons for Decision 
1 These reasons deal with a few loose ends that remained in my earlier reasons handed down on 26 October 2023 in this matter: 

Commission's Own Motion v (Not Applicable) [2023] WAIRC 00837. In those reasons, I declined to vary the Municipal 
Employees (Western Australia) Award 2021 ‘facilitative provisions’ contained in clause 18.4 ‘Payment of Wages’ and 
clause 23 ‘Annual Leave’ on the basis that the clauses were invalid. However, I observed that those provisions may be obsolete 
and in need of updating pursuant to s 40B of the Industrial Relations Act 1979 (WA) for reasons other than those which were 
argued at the original hearing. 

2 The parties were invited to provide the Commission with any proposals for variation of these two clauses, if the parties agreed 
the clauses were in need of updating. These matters were programmed to be dealt with on the papers. 

Clause 18 ‘Payment of Wages’ 
3 The current text of clause 18 is set out in [2023] WAIRC 00837 at paragraph [17]. 
4 In [2023] WAIRC 00837 at paragraphs [25]-[30], after setting out some of the history of the origins of the clause, I observed 

that it was possible that aspects of the clause were unintentionally carried over from previous agreements, and that the 
provisions may be obsolete. 

5 The Western Australian Local Government Association (WALGA) proposes that clause 18 be varied by: 
(a) in clause 18.1, deleting reference to pro-rata payments when less than the full week is worked, and specifying that 

clause 18.1 is subject to clause 18.2; 
(b) at the end of clause 18.2, adding the words ‘and in accordance with the [Minimum Conditions of Employment 

Act 1993]’; and 
(c) deleting clauses 18.3, 18.4 and 18.5 entirely. 
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6 All other parties support the addition of the words WALGA proposed for clause 18.2, and the deletion of clause 18.5. But there 
are various views about the balance of WALGA’s proposals. 

7 As to clause 18.1, the Hon. Minister for Industrial Relations supports WALGA’s proposed variation which the Minister notes 
does not substantively alter the clause’s operation. 

8 Western Australian Municipal, Administrative, Clerical and Services Union of Employees (WASU) supports the deletion of 
the reference to pro-rata payments but says that the proposed addition of words specifying the clause is subject to clause 18.2 is 
superfluous and confusing because the obligation in clause 18.1 is absolute and not subject to any exceptions. 

9 I agree. It is inappropriate to describe clause 18.1 as being subject to clause 18.2. Clause 18.2 simply does not condition 
clause 18.1 in any way. 

10 Local Government, Racing and Cemeteries Employees Union (WA) (LGRCEU) submits that WALGA’s proposed variation is 
outside the scope of what the Commission is to determine in these proceedings, not arising directly or indirectly from the 
issues concerning clause 18.4. It also says that the reference to pro-rata payments is not obsolete because there are employees 
who, for various reasons, work less than a full week. 

11 One difficulty with LGRCEU’s position is that the words it contends should be retained include the reference to clause 18.2, 
which, as I have said, is inappropriate. Clause 18.2 does not assist in clarifying how an employee working less than a full week 
is to be paid. 

12 The second difficulty is that the requirement to pay pro-rata where less than a full week is worked appears to conflict with 
clause 20 ‘Hours of Duty’, which allows ordinary hours to be averaged over work cycles of 14, 21 and 28 days. 

13 The LGRCEU submits that no other provision of the Award deals with payment where less than a full week is worked. 
However, clause 12.1 expressly provides that a part-time employee shall be paid the appropriate hourly rate of pay for each 
hour worked. Clause 18.9 provides a method for calculating the appropriate hourly rate of pay. Clause 13.1 provides for a 
casual employee to be paid the ordinary hourly rate with the addition of 20%. 

14 I consider it appropriate to update clause 18.1. The second sentence of clause 18.1 appears to be intended to refer to provisions 
which previously did appear, but no longer appear, in the Award. Their retention is confusing. I would, therefore, vary the 
award by deleting all of the second sentence of clause 18.1. 

15 As for clause 18.3, LGRCEU and the Minister both agree clause 18.3 is ‘somewhat obsolete’ and probably ought to be deleted. 
However, WASU does not support the deletion of clause 18.3. It says: 

Clause 18.3 is an important obligation within the Award. It prohibits employers from being more than two days late in 
paying an employee their monetary entitlements. An employer that is more than two days late in paying an employee 
would be at risk of being sued in the Industrial Magistrates Court for contravening clause 18.3 of the Award for the 
quantum of the underpayment (if it is still outstanding) plus pecuniary penalties. 
Removing clause 18.3 from the Award would have the effect of potentially encouraging rogue and unscrupulous 
employers to consistently pay employees late without any meaningful deterrent or consequence. The Award provides the 
employees, the unions, and the industrial inspector with an avenue to stamp out any such conduct by seeking orders from 
an Industrial Magistrate. As such, the obligation should be maintained within the Award. 

16 I accept that the intended purpose of clause 18.3 is to prohibit late payment of wages. The language used is anachronistic and 
not easy to understand. The requirement contained in clause 18.3 should be retained, but the clause reworded. 

17 As for clause 18.4, WASU neither supports nor objects to the proposed deletion of clause 18.4. 
18 The Minister submits that clause 18.4 in its current form no longer makes sense, given the removal of the words describing the 

averaging system. The Minister says that removing the clause in its entirety would remove the ambiguity. Alternatively, the 
ambiguity could be removed by adding provisions that explain the averaging system. The Minister offered a third alternative, 
which is to include a provision modelled on clause 4.6.2 of the Metal Trades (General) Award as follows: 

18.4 Wages shall be paid as follows:- 
18.4.1 Actual 38 ordinary hours 

In the case of an employee who works 38 ordinary hours each week, wages shall be paid weekly or 
fortnightly according to the actual ordinary hours worked each week or fortnight. 

18.4.2 Average of 38 ordinary hours 
In the case of an employee who works an average of 38 ordinary hours each week during a particular 
work cycle, wages shall be paid weekly or fortnightly according to a weekly average of ordinary hours 
worked even though more or less than 38 ordinary hours may be worked in any particular week of the 
work cycle. 

19 This wording might be an appropriate substitute for a former version of clause 18.2. But it does not deal with the same topic 
that the current clause 18.4 is directed at. The current clause 18.4 deals with how absences from duty, other than on paid leave, 
impact on wages where an employee works an average of 38 ordinary hours each week during a work cycle that includes a 
rostered day off.  

20 LGRCEU submits that clause 18.4 is not obsolete. It says that employers are regularly required to deal with time deductions 
for absences from duty where the employee works on a RDO system. It says that the current clause 18.4 provides a method by 
which absences are to be treated in terms of calculating wage entitlements within an RDO roster system, and therefore it still 
has work to do and should be retained. 
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21 Clause 18.4 refers to not accruing ‘credits’ when an employee is absent from work. The Award does not define or describe 
‘credits’ anywhere else in a relevant sense. In the 1982 version of the Metal Trades Award, credits were described in the 
Special Note explaining the averaging system: 

… 
…An explanation of the averaging system of paying wages is set out below: 
(i) Clause 3.—Implementation of the 38 Hour Week in subclause (1) paragraph (c) and (d) provides that in 

implementing a 38-hour week the ordinary hours of an employee may be arranged so that he is entitled to a day 
off, on a fixed day or rostered day basis, during each work cycle. It is in these circumstances that the averaging 
system would apply. 

… 
(iii) … In effect, under the averaging system, the employee accrues a "credit" each day he works actual ordinary 

hours in excess of the daily average which would otherwise be seven hours 36 minutes. This "credit" is carried 
forward so that in the week of the cycle that he works on only four days, his actual pay would be for an average 
of 38 ordinary hours even though, that week, he works a total of 32 ordinary hours. 
Consequently, for each day an employee works eight ordinary hours he accrues a "credit" of 24 minutes 
(0.4 hours). The maximum "credit" the employee may accrue under this system is 0.4 hours on 19 days; that is, 
a total of seven hours 36 minutes. 

(iv) As provided in subclause (3) of this clause, an employee will not accrue a "Credit" for each day he is absent 
from duty other than on annual leave, long service, holidays prescribed under this award, paid sick leave, 
worker's compensation or bereavement leave. 

… 
Australasian Society of Engineers, Moulders and Foundry Workers, Industrial Union of Workers, Western Australian 
Branch v John Lysaght (Australia) Ltd (1982) 62 WAIG 1345 at (1349). 

22 This shows that the text of clause 18.4 originated from and is directed to the circumstances where averaging was necessary as a 
result of the implementation of the 38 hour week. Given the decades that have since passed, it is reasonable to assume that 
employers in the Local Government sector have well and truly implemented the 38 hour week, and that it is observed pursuant 
to the ‘Hours of Work’ clause which permits averaging over various work cycles, which of course may include rostered days 
off. 

23 LGRCEU has not demonstrated that any employer observes a 38 hour week by the accrual of credits for each day an employee 
works eight ordinary hours. I am satisfied that the concept of ‘credits’ is ambiguous, obsolete, and liable to confuse. 

24 However, I accept LGRCEU’s submission that it is desirable to clarify that wages should be reduced when the average hours 
are not worked due to absences from duty other than for paid leave. I would therefore be minded to adopt the Minister’s 
proposed clause, with minor amendments and the addition of a further clause 18.4.3 as follows:  

Where an employee is paid in accordance with clause 18.4.2, the average weekly pay will be reduced by the ordinary 
hourly rate for each hour the employee is absent from duty other than on paid leave. 

Clause 23 ‘Annual Leave’ 
25 In [2023] WAIRC 00837 at paragraph [41], I expressed the provisional view that the current wording of clause 23 was 

inconsistent with the Minimum Conditions of Employment Act 1993 (WA) (MCEA). It purports to limit the circumstances 
where annual leave can be taken outside of 12 months of the date upon which the leave accrued due. Section 25(1) of the 
MCEA, prohibits an employer from refusing an employee taking, at any time suitable to the employee, any annual leave that 
accrued more than 12 months before that time. 

26 WALGA and WASU both proposed that clause 23.6 be replaced with the following words, which align with the corresponding 
provision in the Local Government Officers’ (Western Australia) Award 2021 (LGO Award): 

Annual leave shall be given and taken in such period or periods and at such a time or at such times mutually 
convenient to the employer and the employee and in accordance with the Minimum Conditions of Employment Act 
1993 (WA). 

27 The Minister supported this proposal. 
28 LGRCEU, however, advised it had reservations about this proposed wording. It said that ‘there is a risk that, in practice, those 

who are applying the terms of the clause may not resort to the terms of the MCEA and apply the [proposed wording] as though 
the taking of all annual leave requires the agreement of both the employer and the employee’. 

29 It proposed that the clause either replicate the relevant provisions of the MCEA, or that it be worded as follows: 
…Subject to the provisions of the Minimum Conditions of Employment Act 1993 (WA)… 
…Annual leave shall be given and taken in such period or periods and at such a time or at such times mutually 
convenient to the employer and the employee… 
…The employee is to give the employer at least two weeks’ notice of the period during which the employee intends to take 
[their] leave… 

30 The parties agree about the intent of proposed amendments. While there is some appeal in the idea of consistency with the 
LGO Award, I prefer the LGRCEU’s proposed wording being clearer than the wording proposed by WASU and WALGA. 



104 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    185 
 

Dispensation and Orders 
31 Accordingly, pursuant to s 40B, I propose to make orders as follows: 

(a) That the Award be varied by: 
(i) Deleting clauses 18.1 to 18.5 and inserting in substitution the following clauses: 

18.1 Each employee shall be paid the appropriate rate shown in clause 16 ‘Wages’ of this award. 
18.2 Wages shall be paid at the discretion of the employer on either a weekly or fortnightly basis and 

in accordance with the Minimum Conditions of Employment Act 1993 (WA). 
18.3 Wages must be paid within 2 days from the last day of the pay period. 
18.4 Wages shall be paid as follows: 

18.4.1 Actual 38 ordinary hours 
In the case of an employee whose hours of duty are 38 ordinary hours each week, 
wages shall be paid weekly or fortnightly according to the actual ordinary hours worked 
each week or fortnight. 

18.4.2 Average of 38 ordinary hours 
In the case of an employee whose hours of duty are an average of 38 ordinary hours 
each week during a particular work cycle, wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary hours of duty even though more or less than 
38 ordinary hours may be worked in any particular week of the work cycle. 

18.4.3 Where an employee is paid in accordance with clause 18.4.2, the average weekly pay will 
be reduced by the ordinary hourly rate for each hour the employee is absent from duty 
other than on paid leave. 

18.5 [deleted] 
(ii) Deleting the words ‘Except as provided in 18.4’ in clause 18.9. 
(iii) Deleting clause 23.6 and inserting the following clause in substitution: 

Subject to the provisions of the Minimum Conditions of Employment Act 1993 (WA), annual leave shall be 
given and taken in such period or periods and at such a time or at such times mutually convenient to the 
employer and the employee. 

 
 

2024 WAIRC 00037 
REVIEW OF CLAUSES 7, 8 AND 16 OF THE MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 

PURSUANT TO S 40B OF THE INDUSTRIAL RELATIONS ACT 1979 (WA) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 25 JANUARY 2024 
FILE NO/S APPL 27 OF 2023 
CITATION NO. 2024 WAIRC 00037 
 

Result Award varied 
 

Order 
HAVING received written submission filed on behalf of the Hon. Minister for Industrial Relations, Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees, Western Australian Local Government Association and Local 
Government, Racing and Cemeteries Employees Union (WA); 
AND for the reasons stated in the published reasons for decision; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders – 

THAT the Municipal Employees (Western Australia) Award 2021 be varied in accordance with the attached Schedule and 
that the variations in the attached Schedule shall have effect from the date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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SCHEDULE 
1. Delete clauses 18.1 to 18.5 and inserting in substitution the following clauses: 

18.1 Each employee shall be paid the appropriate rate shown in clause 16 ‘Wages’ of this award.  
18.2 Wages shall be paid at the discretion of the employer on either a weekly or fortnightly basis and in accordance 

with the Minimum Conditions of Employment Act 1993 (WA). 
18.3 Wages must be paid within 2 days from the last day of the pay period. 
18.4 Wages shall be paid as follows: 

18.4.1 Actual 38 ordinary hours 
In the case of an employee whose hours of duty are 38 ordinary hours each week, wages shall be paid 
weekly or fortnightly according to the actual ordinary hours worked each week or fortnight. 

18.4.2 Average of 38 ordinary hours 
In the case of an employee whose hours of duty are an average of 38 ordinary hours each week during 
a particular work cycle, wages shall be paid weekly or fortnightly according to a weekly average of 
ordinary hours of duty even though more or less than 38 ordinary hours may be worked in any 
particular week of the work cycle. 

18.4.3 Where an employee is paid in accordance with clause 18.4.2, the average weekly pay will be reduced by 
the ordinary hourly rate for each hour the employee is absent from duty other than on paid leave. 

18.5 [deleted] 
2. Delete the words ‘Except as provided in 18.4’ in clause 18.9. 
3. Delete clause 23.6 and inserting the following clause in substitution:  

Subject to the provisions of the Minimum Conditions of Employment Act 1993 (WA), annual leave shall be given and 
taken in such period or periods and at such a time or at such times mutually convenient to the employer and the employee. 

 
 

2024 WAIRC 00022 
TRANSPORT WORKERS (GENERAL) AWARD NO. 10 OF 1961 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
 

CITATION : 2024 WAIRC 00022 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD ON THE 
PAPERS 

: WRITTEN SUBMISSIONS: TUESDAY, 10 OCTOBER 2023, TUESDAY, 5 
DECEMBER 2023, WEDNESDAY, 3 JANUARY 2024, THURSDAY, 4 JANUARY 
2024 

DELIVERED : THURSDAY, 18 JANUARY 2024 
FILE NO. : APPL 73 OF 2023 
BETWEEN : TRANSPORT WORKERS UNION OF AUSTRALIA, INDUSTRIAL UNION OF 

WORKERS, WESTERN AUSTRALIA BRANCH 
Applicant 
AND 
BAKING INDUSTRY EMPLOYERS ASSOCIATION OF WESTERN AUSTRALIA 
(INC) 
Respondent 

 

CatchWords : Industrial Law (WA) – Award variation – Transport Workers (General) Award No 10 of 
1961 – Consolidation of awards – Breadcarters (Country) Award 1976 – Breadcarters’ 
(Metropolitan) Award – Transport industry – Bread Carters – Preservation of favourable 
conditions 

Legislation : Industrial Relations Act 1979 (WA) 
Bread Act 1903 (WA) 
Bread Act 1982 (WA) 
Acts Amendment and Repeal (Competition Policy) Act 2003 (WA) 

Result : Award varied 
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Representation: 
Applicant : Transport Workers Union of Australia, Industrial Union of Workers, Western Australia 

Branch  
Respondent : Baking Industry Employers Association of Western Australia (INC) 
 

Case(s) referred to in reasons: 
Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch v Bread Manufacturers’ (Perth 
and Suburbs) Industrial Union of Employers of Western Australia (1997) 57 WAIG 1724 

Reasons for Decision 
1 The Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch (TWU) applied to vary 

the Transport Workers (General) Award No 10 of 1961 to consolidate the General Award with two other state transport 
workers awards. 

2 The application was prompted by the Commission having, of its own motion under s 37D of the Industrial Relations Act 
1979 (WA), commenced CICS 20 of 2022 to review the General Award’s scope. The parties who have to date participated in 
CICS 20 of 2022 supported the General Award’s scope being extended to mirror the scope of the Road Transport and 
Distribution Award 2020 (Modern Award), including coverage of bread and bakery product cartage and/or distribution. 
Employees who are employed by employers engaged in bread distribution are currently covered by either the Breadcarters 
(Country) Award 1976 or the Breadcarters’ (Metropolitan) Award (Breadcarters Awards). 

3 It is anticipated that, if the General Award’s scope is extended as outlined above, the two Breadcarters Awards can then be 
cancelled. 

4 The classification structure and corresponding rates of pay for each of the General Award, and Breadcarters Awards are 
broadly aligned. However, there are some differences in terms and conditions, particularly in relation to hours of work and 
penalty rates. These differences are historical. They relate to the regulation of the hours and days when bread could be baked 
and sold, and the holidays observed in the industry, under the Bread Act 1903 (WA): see Transport Workers’ Union of 
Australia, Industrial Union of Workers, Western Australian Branch v Bread Manufacturers’ (Perth and Suburbs) 
Industrial Union of Employers of Western Australia (1997) 57 WAIG 1724. 

5 The Bread Act 1903 was repealed by the Bread Act 1982 (WA) on 1 March 1983. 
6 The Bread Act 1982 continued to regulate the hours of delivery of bread: s 8. However, unlike the Bread Act 1903, it did not 

contain geographical distinctions, or different regimes for regulating hours of work or holidays for metropolitan and country 
areas. Arguably, at least since 1982, the rationale for different awards for metropolitan and country bread distribution was 
removed.  

7 The Bread Act 1982 was repealed by the Acts Amendment and Repeal (Competition Policy) Act 2003 (WA): s 3(1). With that 
repeal, any bread manufacturing industry-specific considerations and rationale for separate terms and conditions of 
employment were further diminished, if not totally removed. 

8 The consolidation of the awards is achieved by deleting the exclusion of ‘bread carters’ from the General Award’s scope with 
the addition of the word ‘Bread’ before the industry heading ‘Cake, Biscuit and Pastry Manufacturing and Selling’ in 
clause 12.1 ‘Named Respondents to Award’.  

9 The TWU also proposes variations to the General Award, to preserve the conditions of the Breadcarters Awards which are 
more favourable than the General Award provisions, namely ordinary hours of work in clause 3.1, shift allowance in 
clause 5.1.7 and meal and rest breaks in clause 5.6. This is to ensure that employees covered by those other awards are not 
disadvantaged by the award consolidation. 

10 The proposed variations also include a saving provision because some junior rates and allowances in the Breadcarters Awards 
are currently slightly higher than those in the General Award. 

11 Consolidation will mean that employees currently covered by the Breadcarters Awards will benefit from conditions of the 
General Award which are absent from the Breadcarters Awards, such as: 
(a) casual loading of 24% rather than 20%; 
(b) bereavement leave for casual employees; 
(c) a right to conversion to permanency for casual employees; 
(d) the period in which an employee can be paid minimum wages for learning a round is reduced from 10 days to one 

week; 
(e) higher public holiday penalty rates; and 
(f) access to a number of allowances not provided for in the Breadcarters awards such as a refrigeration allowance, and a 

self-loading equipment allowance. 
12 The TWU advised the Commission that there are likely only a small number of bakers and/or bread delivery businesses that 

are likely to be covered by the state industrial relations system. 
13 Nevertheless, the TWU submitted that the consolidation of the awards would be beneficial because: 

(a) there will be fewer state awards that cover workers in the Transport Industry in the State industrial relations system; 
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(b) the award consolidation will likely make things easier for employers and employees to find the applicable terms and 
conditions of employment; and 

(c) the variations will be of particular benefit to businesses that are involved in the carting of bread and those who cart 
other products.  

14 Section 40 of the Act empowers the Commission to vary an award. 
15 The TWU is a party bound by the General Award and, therefore, has standing to bring the application: s 40(2) of the Act. 
16 As the application is made outside the term specified in the General Award, s 40(3) of the Act is no barrier to the variations 

sought. 
17 The amendments proposed affect a substantive change to the scope of the General Award. The application, therefore, attracts 

the requirements of s 29A of the Act for publication of the proposed amendments and service on the s 29A parties. A notice of 
the application was published in the Industrial Gazette on 27 December 2023: (2023) 103 WAIG 1965 and on the 
Commission’s website and served on the s 29A parties accordingly. 

18 The application was served on 44 named respondents to the General Award. The remaining 164 named respondents were 
identified as being either deregistered, deceased or reasonably believed to be dissolved or wound up. 

19 The application was also served on the Baking Industry Employers Association of Western Australia Inc, being the only 
named respondent to the Breadcarters’ (Metropolitan) Award. The Commission has ascertained that none of the six named 
respondents to the Breadcarters (Country) Award are current active businesses. 

20 The Employers Association advised the Commission it did not oppose the variations sought by the TWU. No other respondent 
or party sought to be heard or filed any response to the application. 

21 The application, being unopposed, was determined on the papers. 
22 It is appropriate that the terms and conditions of employment of transport workers engaged in the distribution of bread have 

conditions aligned with transport workers generally. There is no reason not to extend these conditions to those employees.  
23 I am therefore satisfied that it is appropriate to make the variations sought. 
24 An order will issue in the following terms: 

(a) THAT the Transport Workers (General) Award No 10 of 1961 be varied in accordance with the following schedule 
and that the variations shall have effect from 1 February 2024. 

SCHEDULE 
1. Clause 1.2 - Arrangement: Insert the following as a new clause after clause 1.8: 

1.9 NO REDUCTION 
2. Clause 1.3 - Scope: Delete this clause in its entirety and insert in lieu thereof the following: 

1.3. – SCOPE 
This Award shall apply to all employees following the vocations referred to in the Classifications Clause 4.3 who are 
eligible for membership in the applicant Union and who are employed in the industries referred to in Clause 12.1. 
Provided that this Award shall not apply to employees engaged in the timber industry within the South West Land 
Division nor to employees whose duties involve them in delivering goods or materials solely beyond the West Australian 
State border. 

3. Clause 1.6 - Definitions: Insert the following new definitions after subclause 1.6.14: 
1.6.15 “Bread Carter” shall mean an employee appointed as such who may be required to perform incidental and 

peripheral work of a general nature in addition to the following specific duties: 
1.6.15.1 delivery and conveying of bread and associated products. 
1.6.15.2 loading and packing of vehicle. 
1.6.15.3 maintain the vehicle in a clean condition and carry out minor maintenance/checking to 

maintain the vehicle in a roadworthy condition. 
1.6.15.4 collect crates. 
1.6.15.5 maintain the paperwork associated with the load and sales. 
1.6.15.6 merchandise products by delivery and replenishing of stock in retail outlets. 

1.6.16 “Country Bread Carter” shall mean a bread carter who operates in the area of Western Australia outside 
the radius of 45 kilometres from the G.P.O, Perth. 

1.6.17 “Loader” (in connection with bread carting) shall mean and include a worker engaged in the sorting, 
packing, wrapping, slicing, or loading of bread. 

4. Insert the following as a new clause after clause 1.8: 
1.9. – NO REDUCTION 

1.9.1 Despite the provisions of this award, a Bread Carter (including a casual Bread Carter) who was employed 
at 31 January 2024 under either the: 
• Breadcarters’ (Metropolitan) Award or 
• Breadcarters (Country) Award 1976 
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and who continues to be employed after that date with the same employer under this award, must not be 
paid less than they would have been paid for the same work under the provisions of the former award as it 
stood at 31 January 2024. 

5. Clause 3.1 - Hours: 
(a) Renumber subclause 3.1.7 as subclause 3.1.10: 

3.1.10 Liberty to apply is reserved to either party to amend this clause for the purpose of making provision for 
shift employees. 

(b) Insert the following as a new subclause 3.1.7: 
3.1.7 The ordinary hours of work of a Bread Carter shall consist of work performed over a period of eight 

consecutive hours on each working day unless agreed between the employer and the majority of 
employees in the workplace, and shall be worked: 
3.1.7.1 For a Country Bread Carter, from Monday to Saturday inclusive. 
3.1.7.2 For a metropolitan Bread Carter, five consecutive days from Monday to Friday inclusive.  

(c) Insert the following as a new subclause 3.1.8: 
3.1.8 Any time worked by a Bread Carter after eight hours on any one day will be overtime and shall be paid 

for at the rate of time and one half for the first two hours and double time thereafter. 
(d) Insert the following as a new subclause 3.1.9: 

3.1.9 All time worked by a Country Bread Carter in excess of ten hours on a double delivery day or in excess of 
twelve hours on a treble or quadruple delivery day shall stand alone and be deemed overtime and shall be 
paid at the rate of double time. 

6. Clause 4.3 - Classifications: Delete subclause 4.3.2 in its entirety and insert in lieu thereof the following: 
  

4.3.2 Grade 2  
Driver, rigid vehicle to 4.5 tonnes GVM (Gross Vehicle Mass)  
Employee riding a motorcycle in the course of employment  
Night Washer  
Driver of tow motor  
Loader in charge of automatic slicing and wrapping machine  

7. Clause 5.1 - Shift Work: Insert the following as new subclauses after 5.1.4: 
5.1.7.5 Loaders who are required to commence working before 4.00 a.m. on any day shall be paid for each day so 

worked, an extra 30 per cent. 
5.1.7.6 Loaders who are required to commence work between 4.01 a.m. and 7.00 a.m. on any day shall be paid an 

extra 15 per cent for each day so worked. 
5.1.7.7 Bread Carters who are required to commence working before 7.00 a.m. on any day shall be paid an extra 

15 per cent for each day so worked. 
5.1.7.8 The early start premiums provided by subclauses 5.1.7.5 to 5.1.7.7 are not payable on overtime hours 

worked. 
8. Clause 5.6 - Meals: 
(a) Delete the clause title ‘Meals’ and insert in lieu thereof the following: 

5.6. – MEAL AND REST BREAKS 
(b) Insert the following as new subclauses after 5.6.5: 

5.6.6 An employee engaged in the bread carting industry shall be entitled to a rest period of ten minutes, after 
eight hours of work in any shift and a further rest period of ten minutes for every two hours worked 
thereafter in that shift. 

5.6.7 Such rest periods shall count as part of the time worked and shall be taken at a time to suit the 
convenience of the employer and the employee either before or after the entitlement accrues. 

9. Clause 12 - Named Parties: Delete the address ‘3rd Floor, Labour Centre 82 Beaufort Street PERTH WA 6000’ 
that appears under the union’s name. 

10. Clause 12.1 - Respondents to the Award: Add the word ‘Bread’ before the words ‘Cake, Biscuit and Pastry 
Manufacturing and/or Selling:’. 
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2024 WAIRC 00047 
TRANSPORT WORKERS (GENERAL) AWARD NO. 10 OF 1961 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRANSPORT WORKERS UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIA BRANCH 
APPLICANT 

-v- 
BAKING INDUSTRY EMPLOYERS ASSOCIATION OF WESTERN AUSTRALIA (INC) 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 31 JANUARY 2024 
FILE NO/S APPL 73 OF 2023 
CITATION NO. 2024 WAIRC 00047 
 
Result Award varied 
Representation (on the papers) 
Applicant Transport Workers Union of Australia, Industrial Union of Workers, Western Australia Branch 
Respondent Baking Industry Employers Association of Western Australia (INC) 
 

Order 
WHEREAS the Transport Workers Union of Australia, Industrial Union of Workers, Western Australia Branch applied on 
10 October 2023 to vary the Transport Workers (General) Award No 10 of 1961 pursuant to s 40 of the Industrial Relations Act 
1979 (WA); 
AND WHEREAS for the reasons set out in [2024] WAIRC 00022, the Commission is satisfied that the requirements for varying 
the Award are met, and that it is appropriate to make the variations as set out in the reasons for decision; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Act, hereby orders – 

THAT the Transport Workers (General) Award No 10 of 1961 be varied in accordance with the following schedule and 
that the variations shall have effect from 1 February 2024. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. Clause 1.2 - Arrangement: Insert the following as a new clause after clause 1.8: 

1.9 NO REDUCTION 
2. Clause 1.3 - Scope: Delete this clause in its entirety and insert in lieu thereof the following: 

1.3. – SCOPE 
This Award shall apply to all employees following the vocations referred to in the Classifications Clause 4.3 who are 
eligible for membership in the applicant Union and who are employed in the industries referred to in Clause 12.1. 
Provided that this Award shall not apply to employees engaged in the timber industry within the South West Land 
Division nor to employees whose duties involve them in delivering goods or materials solely beyond the West Australian 
State border. 

3. Clause 1.6 - Definitions: Insert the following new definitions after subclause 1.6.14: 
1.6.15 “Bread Carter” shall mean an employee appointed as such who may be required to perform incidental and 

peripheral work of a general nature in addition to the following specific duties: 
1.6.15.1 delivery and conveying of bread and associated products. 
1.6.15.2 loading and packing of vehicle. 
1.6.15.3 maintain the vehicle in a clean condition and carry out minor maintenance/checking to 

maintain the vehicle in a roadworthy condition. 
1.6.15.4 collect crates. 
1.6.15.5 maintain the paperwork associated with the load and sales. 
1.6.15.6 merchandise products by delivery and replenishing of stock in retail outlets. 

1.6.16 “Country Bread Carter” shall mean a bread carter who operates in the area of Western Australia outside 
the radius of 45 kilometres from the G.P.O, Perth. 

1.6.17 “Loader” (in connection with bread carting) shall mean and include a worker engaged in the sorting, 
packing, wrapping, slicing, or loading of bread. 
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4. Insert the following as a new clause after clause 1.8: 
1.9. – NO REDUCTION 

1.9.1 Despite the provisions of this award, a Bread Carter (including a casual Bread Carter) who was employed 
at 31 January 2024 under either the: 
• Breadcarters’ (Metropolitan) Award or 
• Breadcarters (Country) Award 1976 
and who continues to be employed after that date with the same employer under this award, must not be 
paid less than they would have been paid for the same work under the provisions of the former award as it 
stood at 31 January 2024. 

5. Clause 3.1 - Hours: 
(a) Renumber subclause 3.1.7 as subclause 3.1.10: 

3.1.10 Liberty to apply is reserved to either party to amend this clause for the purpose of making provision for 
shift employees. 

(b) Insert the following as a new subclause 3.1.7: 
3.1.7 The ordinary hours of work of a Bread Carter shall consist of work performed over a period of eight 

consecutive hours on each working day unless agreed between the employer and the majority of 
employees in the workplace, and shall be worked: 
3.1.7.1 For a Country Bread Carter, from Monday to Saturday inclusive. 
3.1.7.2 For a metropolitan Bread Carter, five consecutive days from Monday to Friday inclusive.  

(c) Insert the following as a new subclause 3.1.8: 
3.1.8 Any time worked by a Bread Carter after eight hours on any one day will be overtime and shall be paid 

for at the rate of time and one half for the first two hours and double time thereafter. 
(d) Insert the following as a new subclause 3.1.9: 

3.1.9 All time worked by a Country Bread Carter in excess of ten hours on a double delivery day or in excess of 
twelve hours on a treble or quadruple delivery day shall stand alone and be deemed overtime and shall be 
paid at the rate of double time. 

6. Clause 4.3 - Classifications: Delete subclause 4.3.2 in its entirety and insert in lieu thereof the following: 
  

4.3.2 Grade 2  
Driver, rigid vehicle to 4.5 tonnes GVM (Gross Vehicle Mass)  
Employee riding a motorcycle in the course of employment  
Night Washer  
Driver of tow motor  
Loader in charge of automatic slicing and wrapping machine  

7. Clause 5.1 - Shift Work: Insert the following as new subclauses after 5.1.4: 
5.1.7.5 Loaders who are required to commence working before 4.00 a.m. on any day shall be paid for each day so 

worked, an extra 30 per cent. 
5.1.7.6 Loaders who are required to commence work between 4.01 a.m. and 7.00 a.m. on any day shall be paid an 

extra 15 per cent for each day so worked. 
5.1.7.7 Bread Carters who are required to commence working before 7.00 a.m. on any day shall be paid an extra 

15 per cent for each day so worked. 
5.1.7.8 The early start premiums provided by subclauses 5.1.7.5 to 5.1.7.7 are not payable on overtime hours 

worked. 
8. Clause 5.6 - Meals: 
(a) Delete the clause title ‘Meals’ and insert in lieu thereof the following: 

5.6. – MEAL AND REST BREAKS 
(b) Insert the following as new subclauses after 5.6.5: 

5.6.6 An employee engaged in the bread carting industry shall be entitled to a rest period of ten minutes, after 
eight hours of work in any shift and a further rest period of ten minutes for every two hours worked 
thereafter in that shift. 

5.6.7 Such rest periods shall count as part of the time worked and shall be taken at a time to suit the 
convenience of the employer and the employee either before or after the entitlement accrues. 

9. Clause 12 - Named Parties: Delete the address ‘3rd Floor, Labour Centre 82 Beaufort Street PERTH WA 6000’ 
that appears under the union’s name. 

10. Clause 12.1 - Respondents to the Award: Add the word ‘Bread’ before the words ‘Cake, Biscuit and Pastry 
Manufacturing and/or Selling:’. 
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INDUSTRIAL MAGISTRATE—Claims before— 

2024 WAIRC 00061 
INDUSTRIAL MAGISTRATES COURT OF WESTERN AUSTRALIA 

CITATION : 2024 WAIRC 00061 
CORAM : INDUSTRIAL MAGISTRATE D. SCADDAN 
HEARD : THURSDAY, 1 FEBRUARY 2024 
DELIVERED : FRIDAY, 9 FEBRUARY 2024 
FILE NO. : M 79 OF 2023 
BETWEEN : BRIAN EDWARD RAVENSCROFT, DEPARTMENT OF ENERGY, MINES, 

INDUSTRY REGULATION AND SAFETY 
CLAIMANT 

AND 
ALI DEMIRCI 

RESPONDENT 
 

CatchWords : INDUSTRIAL LAW – Assessment of pecuniary penalties for contravention of section 
102(1)(a) of Industrial Relations Act 1979 (WA) - Failure to comply with notice to produce 
records – Order for employment records 

Legislation : Industrial Relations Act 1979 (WA) 
Industrial Magistrate’s Court (General Jurisdiction) Regulations 2005 (WA) 

Instrument : Restaurant, Tearoom and Catering Workers’ Award 1979 
Case(s) referred 
to in reasons: : Callan v Smith [2021] WAIRC 00216; 101 WAIG 1155 

Australian Building and Construction Commissioner v Pattinson [2022] HCA 13; 274 
CLR 450 
Briginshaw v Briginshaw [1938] HCA 34; 60 CLR 336 
Sammut v AVM Holdings Pty Ltd [No2] [2012] WASC 27 
NW Frozen Foods Pty Ltd v Australian Competition and Consumer Commission [1996] 
FCA 1134; 71 FCR 285. 
Fair Work Ombudsman v Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 
Kelly v Fitzpatrick [2007] FCA 1080; 166 IR 14 
Mason v Harrington Corporation Pty Ltd [2007] FMCA 7 
Trade Practices Commission v CSR Limited [1990] FCA 762, (1991) ATPR 41-076 
Rojas v Esselte Australia Pty Ltd (No 2) [2008] FCA 1585; 177 IR 306 
The Commonwealth v Director, Fair Work Building Inspectorate [2015] HCA 46; 258 
CLR 482 
Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8; 165 FCR 560 

Result : Civil penalty paid, and other orders made 
Representation: 
Claimant : Ms M. Christie (of counsel) as instructed by the Department of Energy, Mines, Industry 

Regulation and Safety 
Respondent : Ms R. Reid (of counsel) as instructed by Appius Lawyers 
 

REASONS FOR DECISION 
Background 
1 On 5 July 2023, the claimant, an Industrial Inspector employed by the then Department of Mines, Industry, Regulation and 

Safety (the Department), commenced a claim pursuant to s 83E of the Industrial Relations Act 1979 (WA) (IR Act) in respect 
of two alleged contraventions of s 102(1)(a) of the IR Act. 

2 The respondent is in charge of and operates a business in partnership with others which trades as ‘The Kebab Place’ at the 
Alexander Heights Shopping Centre with ABN 33 538 189 774 (the Business). As the name suggests, the Business is a 
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takeaway and café providing, amongst other things, kebabs, and other food. The Business has employees who are employed by 
the partnership (the Employer). 

3 The claimant issued two notices to produce employment records pursuant to s 98(3)(e) of the IR Act as part of a proactive 
compliance inspection to ascertain whether the Employer was compliant with the relevant industrial award, the Restaurant, 
Tearoom and Catering Workers’ Award 1979 (the Award). 

4 Following a pre-trial conference, the claimant discontinued part of the claim with the resultant allegation confined to the 
respondent’s failure to comply with a second notice to produce records issued pursuant to s 98(3)(e) of the IR Act, personally 
served on the respondent on 5 December 2022 (NTP2). 

5 The claimant alleged the respondent failed to comply with NTP2 by failing to provide to the Department the specified 
employment records relating to the period of 1 July 2022 to 21 November 2022 by 12 December 2022 or at all. This failure 
contravenes s 102(1)(a) of the IR Act. 

6 The respondent admits he did not comply with NTP2 by 12 December 2022 and in failing to do so, admits he contravened 
s 102(1)(a) of the IR Act. The respondent says he instructed the Business’s accountant to provide the specified employment 
records and he believed the instruction would be followed. 

Penalty and Orders Sought 
7 The claimant now seeks the following: 

7.1 pursuant to s 83E(1)(b) of the IR Act, the respondent pays to the claimant a penalty not exceeding $13,000 for the 
contravention of s 102(1)(a) of the IR Act; 

7.2 pursuant to s 83E(11) of the IR Act, the respondent pays to the claimant disbursements incurred by the claimant in 
relation to the proceedings; 

7.3 pursuant to s 83E(2) of the IR Act, an order requiring the respondent to provide to the claimant ‘employment 
records’1 for all employees employed at The Kebab Place at any time during the relevant period (whether or not the 
employees are still employed at The Kebab Place at the end of the period), within 14 days of the end of each of the 
following periods: 

(i) 1 July 2023 to 30 September 2023; 
(ii) 1 October 2023 to 31 December 2023; 
(iii) 1 January 2024 to 31 March 2024; and 
(iv) 1 April 2024 to 30 June 2024. 

8 The respondent admits he is liable to pay a penalty and disbursements to the claimant and to provide employment records but 
seeks an extension of time to provide to the claimant the employment records sought. 

9 Schedule I of these reasons outline the jurisdiction, standard of proof, practice, and procedure of the Court in determining this 
case. 

10 Schedule II of these reasons outline the provisions of the IR Act and principles relevant in determining an appropriate civil 
penalty (if any) for the respondent’s contravention. 

The Claimant’s Submission on Penalty 
11 The claimant submits the IR Act: 

[R]equires employers to keep time and wages records and make those available for inspection to ensure that employees 
are paid their entitlements. The failure to produce employment records when requested by industrial inspectors makes it 
difficult or even impossible to determine whether an employer has complied with their obligations under the Act and the 
relevant award and prevents industrial inspectors from carrying out investigations and taking any appropriate enforcement 
action on behalf of employees. (footnotes omitted) 

12 The primary purpose of a civil penalty is to promote the public interest in compliance with the law, which is achieved by 
imposing a penalty that is sufficiently high to ensure both specific and general deterrence. 

13 In respect of specific deterrence, the claimant submits the respondent has not previously contravened a civil penalty provision 
under the IR Act. However, the claimant further submits the respondent did not comply with NTP2 until 31 October 2023, 
some 10 months after the time frame for production in NTP2 and four months after the commencement of these proceedings. 
While the respondent may have instructed the Business’s accountant to provide the employment records, the respondent has a 
duty to ensure the employment records were produced and could not discharge this duty in the manner he did so. The 
respondent must have been aware upon the commencement of these proceedings that the employment records had not been 
provided, and compliance with NTP2 did not occur in a timely manner. 

14 In respect of general deterrence, the claimant submits cafés and restaurants are identified as having higher likelihood of 
systemic and deliberate underpayment of wages and entitlements, as well as non-compliance with employment obligations. 
The issuance of NTP2 was part of a proactive compliance campaign by the Department in those sectors, and any penalty 
should emphasise the importance of cooperating with industrial inspectors and deter other employers from not complying with 
similar requirements under the IR Act. 

15 The claimant accepts the starting point for any penalty is at the lower end of the scale but says the penalty ought to be 
meaningful to address specific and general deterrence. 
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The Respondent’s Submission on Penalty 
16 The respondent submits that with his partners C Demirci, K Karakuyu and D Karakuyu the Business began trading on 

15 July 2020. In October 2022, the original partnership in the Business changed to comprise the respondent, C Demirci, 
N Karakuyu and A Dogan. The Business is a small, family-owned, and operated kebab business trading as a dine in/take-away 
service opening seven days a week from 9.30 am to 9.30 pm. The Business generally employs approximately five employees, 
due to a downturn. 

17 The respondent submits he delivered NTP2 to the Business accountant with instructions to provide the documents as requested, 
with the reasonable belief his instructions would be followed. As a person with limited ability in English, he relied 
significantly on his accountant to organise and oversee the administrative side of the Business. However, he accepts that it was 
ultimately his responsibility to ensure this was done. 

18 The respondent accepts that neither he, nor his partners, followed up with the Business accountant to ensure the requested 
documents had been provided. The respondent says they have never been served with such a request and he did not understand 
the intention of the request and associated potential consequences of failing to provide the documents in a timely manner. Once 
the respondent became aware (by virtue of the commencement of these proceedings) that the documents had not been provided 
to the Department, he immediately contacted the Business accountant and was advised to seek legal advice, which he did on 
13 July 2023. The respondent gave instructions for the respondent’s solicitor to provide a copy of NTP2, together with the 
required documents sought, to the Business accountant on 7 August 2023. On 31 August 2023, the respondent contacted the 
respondent’s solicitor to ascertain whether the Business accountant had provided the requested documents. It was confirmed 
the Business accountant had not, and a further request for the documents was made on 1 September 2023. 

19 Between 7 September 2023 and 12 October 2023, the respondent says he provided as many documents as he could to his 
solicitor’s office, in preparation for complete delivery to the claimant’s solicitor. On 13 October 2023, the respondent’s 
solicitor received a wages statement prepared by the Business accountant, detailing only employees for one requested period, 
being 1 October 2022 to 31 December 2022. A further request by the respondent’s solicitor was made to produce a wages 
statement for the periods 1 July 2022 to 30 September 2022; 1 October 2022 to 31 December 2022; 1 January 2023 to 
31 March 2023; and 1 April 2023 to 30 June 2023. After seeking legal advice, together with conferral with the claimant’s 
solicitors at the Pre-Trial Conference on 17 October 2023, it was agreed the claimant would discontinue part of the claim, and 
the respondent would thereafter admit to contravening NTP2. Pursuant to orders made by the Registrar at the Pre-Trial 
Conference on 17 October 2023, all the available collated documents were provided to the claimant’s solicitor on 
30 October 2023. 

20 In respect of his personal circumstances, the respondent submits he is 48 years of age and immigrated to Australia from Turkey 
in 1998. He became an Australian citizen in 2001. English is the respondent’s second language, and he describes his verbal, 
written and comprehension skills as poor. The respondent is in good physical health but has suffered anxiety and depression 
associated with these legal proceedings. The respondent is married with three children. He works long hours, six days per 
week. 

21 The respondent accepts the Business is in a high-risk sector for non-compliance with the various industrial laws. He also 
accepts the contravention continued for approximately 10 months, potentially characterising the contravention in the 
low-moderate range. 

22 However, the respondent takes the contravention seriously and he did not fully appreciate the obligations to comply with 
NTP2. To date, the respondent has not received any complaints from employees concerning underpayment of wages or non-
compliance with entitlements. 

23 The respondent is remorseful,2 and he is better informed of his obligations and the important role of the Department in 
ensuring compliance by employers to protect entitlements of employees. 

24 The respondent’s failure to comply with NTP2 was not a deliberate attempt to avoid or obstruct the claimant, nor was it a 
wilful defiance of the law. It was borne of an undue reliance on another, but he takes full responsibility for his omission. 

25 The respondent is otherwise of good character and relies upon two character references provided to the court. 
26 The respondent has personal debts of a home mortgage of $734,824 and to the Australian Taxation Office of $19,796. 
27 In all the circumstances, the respondent says notwithstanding the general principles associated with the imposition of a civil 

penalty, specific deterrence is less important where it is unlikely the respondent will contravene the IR Act again, his 
willingness to comply with court orders (as it relates to the provision of employment records sought) and this is the first such 
contravention. The respondent further says that any penalty ought not to be financially crushing to a small family operated 
business. 

Determination 
28 The following considerations are significant in assessing the penalty in this case: 

Nature and extent of conduct and the circumstances in which it occurred 
29 There is one contravention of failing to provide employment records required by NTP2. Compliance with NTP2 did not occur 

until 31 October 2023, some 10 months after it was served on the respondent and approximately four months after these 
proceedings were commenced. 

30 The respondent accepts his culpability with respect to the failure to provide the employment records, but notably this is not a 
case where the respondent did nothing and the employment records were provided after the discontinuance of part of the 
claimant’s claim. The respondent’s failure was in not following up on his instructions to the Business accountant to provide the 
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employment records and the associated delay in providing the employment records, noting the respondent accepts it was his 
duty to comply with NTP2. 

31 The effect of non-compliance or delay in compliance is that it deprives the claimant of an opportunity to identify if any 
employees have been underpaid wages or entitlements, and to take swift remedial action. 
Nature and extent of any loss or damage sustained 

32 No loss or damage has been identified referrable to the claimant or any employee, although the contravention deprives the 
claimant of a timely opportunity to ascertain whether the respondent was compliant with any industrial law obligations. 
Similar conduct 

33 There is no indication the respondent has previously contravened a civil penalty provision under the IR Act. 
One course of conduct? 

34 There is one contravention. This factor is neutral. 
The size of the business enterprise involved 

35 The Business is a small family run dine-in/take away kebab business. The Full Bench of the Western Australian Industrial 
Relations Commission in Callan v Smith [2021] WAIRC 00216; 101 WAIG 1155 found that the size of the business should 
not weigh in favour of diminishing a penalty that would otherwise be assessed. However, as noted in Pattinson (Australian 
Building and Construction Commissioner v Pattinson [2022] HCA 13; 274 CLR 450): 

[I]n some cases, the circumstances of the contravenor may be more significant in terms of the extent of the necessity for 
deterrence than the circumstances of the contravention. In this regard, it is simply undeniable that, all other things being 
equal, a greater financial incentive will be necessary to persuade a well-resourced contravenor to abide by the law rather 
than to adhere to its preferred policy than will be necessary to persuade a poorly resourced contravenor that its unlawful 
policy preference is not sustainable [60]. 

Deliberateness of contraventions 
36 While the respondent did not comply with NTP2 in a timely manner, as already noted this is not a case where he did nothing. 

Again, as already stated, the respondent’s failure was, in part, associated with his reliance upon a third party and failing to 
ensure he or others followed up on the instructions given to a third party. The respondent now professes to have a better 
understanding of the obligation for compliance. 
Corrective action, contrition, and co-operation 

37 The respondent complied with NTP2 in late October 2023, after the commencement of proceedings. The respondent has 
expressed remorse for the contravention. The respondent has participated in these proceedings in a timely manner and made 
appropriate admissions to the contravention. 

38 The respondent has expressed a willingness to comply with future orders of the court as it relates to the provision of 
employment records sought by the claimant. 
Specific and general deterrence 

39 Considering the above, considerations of punishment and specific deterrence are somewhat less important in this case than the 
need to deter other employers from not complying with notices to produce issued by the Department, undermining the 
functions of industrial inspectors in ensuring compliance with industrial laws, and identifying contraventions in a timely 
manner. 

40 The contravention in all the circumstances is properly categorised in the low range. 
Financial position of the respondent 

41 The respondent has financial obligations, including a mortgage and a debt to the Australian Taxation Office, however, he has 
capacity to pay a penalty. 

Civil Penalty Order 
42 For these reasons a penalty fixed in the sum of $2,500 is a penalty of what is reasonably necessary to deter further 

contraventions of a like kind by primarily other employers but also to a lesser extent by the respondent. 
43 Pursuant to s 83F(2) of the IR Act, payment of the civil penalty of $2,500 is to be to the Treasurer. 
Other Orders 
44 As set out in paragraph [7.3], the claimant seeks an order for the provision of employment records, with the particular records 

identified in Schedule III. 
45 The respondent requests further time for the compliance. 
46 Having regard to the nature and extent of the employment records sought, I accept the respondent may require some further 

time to provide the specified records to the claimant, although I note the respondent has had notice of their provision by virtue 
of the orders sought. 

47 Accordingly, pursuant to s 83E(2) of the IR Act, the respondent is to provide to the claimant employment records for all 
employees employed at The Kebab Place at any time during the relevant period (whether or not the employees are still 
employed at The Kebab Place at the end of the period), for each of the following periods within 30 days of the date of this 
order: 
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(i) 1 July 2023 to 30 September 2023; and 
(ii) 1 October 2023 to 31 December 2023. 

48 Further, pursuant to s 83E(2) of the IR Act, the respondent is to provide to the claimant employment records for all employees 
employed at The Kebab Place at any time during the relevant period (whether or not the employees are still employed at The 
Kebab Place at the end of the period), for each of the following periods within 21 days of the final date of the period sought: 

(i) 1 January 2024 to 31 March 2024; and 
(ii) 1 April 2024 to 30 June 2024. 

49 The specified employment records for each period are contained in Schedule III of these reasons. 
Costs 
50 The respondent is to pay the claimant’s disbursements fixed in the amount of $143. 

D. SCADDAN 
INDUSTRIAL MAGISTRATE 
 

Schedule I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court (WA) 
Jurisdiction 

[1] The Industrial Magistrates Court (WA) (IMC or ‘the Court’), has the jurisdiction conferred by the IR Act and other legislation. 
Section 83E of the IR Act confers jurisdiction on the IMC to impose a pecuniary penalty if a person contravenes a civil penalty 
provision. 

[2] Section 102(3) of the IR Act provides that s 102(1) of the IR Act is a civil penalty provision. 
Burden and standard of proof 

[3] The standard of proof to be applied in determining whether there has been a contravention of a civil penalty provision is the 
standard observed in civil proceedings: s 83E(8) of the IR Act. 

[4] In the context of an allegation of the breach of a civil penalty provision of the IR Act it is also relevant to recall the observation 
of Dixon J in Briginshaw v Briginshaw [1938] HCA 34; 60 CLR 336: 

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of 
the consequences flowing from a particular finding are considerations which must affect the answer to the question 
whether the issue has been proved to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’ 
should not be produced by inexact proofs, indefinite testimony, or indirect inferences (362). 

[5] Where in this decision it is stated that a finding has been made, the finding is made on the balance of probabilities. Where it is 
stated that a finding has not been made or cannot be made, then no finding can be made on the balance of probabilities. 
Practice and Procedure of the Industrial Magistrates Court 

[6] The procedure of the IMC is contained in s 81CA(5)(7a) and (8) of the IR Act and in the Industrial Magistrate’s Court 
(General Jurisdiction) Regulations 2005 (WA) (IMC Regulations). 

[7] Relevantly, the IMC is not bound by the rules of evidence and may inform itself on any matter and in any manner as it thinks 
fit: reg 35(4) of the IMC Regulations. 

[8] In Sammut v AVM Holdings Pty Ltd [No2] [2012] WASC 27, Commissioner Sleight examined a similarly worded provision 
regulating the conduct of proceedings in the State Administrative Tribunal and made the following observation: 

40 The tribunal is not bound by the rules of evidence and may inform itself in such a manner as it thinks appropriate. 
This does not mean that the rules of evidence are to be ignored. The more flexible procedure provided for does not 
justify decisions made without a basis in evidence having probative force. The drawing of an inference without 
evidence is an error of law. Similarly, such error is shown when the tribunal bases its conclusion on its own view of 
a matter which requires evidence. (citations omitted) 

 
Schedule II Pecuniary Penalty Orders under the IR Act 

Pecuniary Penalty Orders 
[1] Section 83E(1) of the IR Act provides the IMC may make an order imposing a pecuniary penalty on a person if the person 

contravenes a civil penalty provision. 
[2] Section 83E(1)(a) of the IR Act provides the maximum penalty in the case of a body corporate and relevant to a contravention 

which is not a serious contravention, the maximum penalty is $65,000. If the contravention is a serious contravention, the 
maximum penalty is $650,000. 

[3] Section 83E(1)(b) of the IR Act provides the maximum penalty in the case of an individual and relevant to a contravention 
which is not a serious contravention, the maximum penalty is $13,000. If the contravention is a serious contravention, the 
maximum penalty is $130,000. 

[4] Except as provided in subsections (6a) and (7A), an application for an order under s 83E may be made by: (a) a person directly 
affected by the contravention or, if that person is a represented person, the person’s representative; (b) an organisation or 
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association of which a person who comes within paragraph (a) is a member; (c) the Registrar or deputy registrar; or (d) an 
industrial inspector. 

[5] In Pattinson, the plurality confirmed that civil penalties ‘are not retributive, but rather are protective of the public interest in 
that they aim to secure compliance by deterring repeat contraventions’ [40]. However, ‘insistence upon the deterrent quality of 
a penalty should be balanced by insistence that it “not be so high as to be oppressive”’ [40], citing NW Frozen Foods Pty Ltd v 
Australian Competition and Consumer Commission [1996] FCA 1134; 71 FCR 285. 

[6] While the civil penalty referred to in Pattinson was under s 546 of the Fair Work Act 2009 (Cth), the principles in the decision 
are clearly applicable to civil penalties under the IR Act (noting the absence of the word ‘appropriate’ in s 83E of the IR Act) 
and have been applied in other State jurisdictions to civil penalties in industrial and other laws. 

[7] The purpose served by civil penalties was described by Katzmann J in Fair Work Ombudsman v Grouped Property Services 
Pty Ltd (No 2) [2017] FCA 557 at [388] in the following terms: 

In contrast to the criminal law, however, where, in sentencing, retribution and rehabilitation are also relevant, the primary, 
if not the only, purpose of a civil penalty is to promote the public interest in compliance with the law. This is achieved by 
imposing penalties that are sufficiently high to deter the wrongdoer from engaging in similar conduct in the future 
(specific deterrence) and to deter others who might be tempted to contravene (general deterrence). The penalty for each 
contravention or course of conduct is to be no more and no less than is necessary for that purpose. (citations omitted) 

[8] In Kelly v Fitzpatrick [2007] FCA 1080; 166 IR 14 at [14], Tracey J adopted the following ‘non-exhaustive range of 
considerations to which regard may be had in determining whether particular conduct calls for the imposition of a penalty, and 
if it does the amount of the penalty’ which had been set out by Mowbray FM in Mason v Harrington Corporation Pty Ltd 
[2007] FMCA 7 [24]: 

The nature and extent of the conduct which led to the breaches. 
The circumstances in which that conduct took place. 
The nature and extent of any loss or damage sustained as a result of the breaches. 
Whether there had been similar previous conduct by the respondent. 
Whether the breaches were properly distinct or arose out of the one course of conduct. 
The size of the business enterprise involved. 
Whether or not the breaches were deliberate. 
Whether senior management was involved in the breaches. 
Whether the party committing the breach had exhibited contrition. 
Whether the party committing the breach had taken corrective action. 
Whether the party committing the breach had cooperated with the enforcement authorities. 
The need to ensure compliance with minimum standards by provision of an effective means for investigation and 
enforcement of employee entitlements and 
The need for specific and general deterrence. 

[9] Similar principles have been identified in Trade Practices Commission v CSR Limited [1990] FCA 762 [42]; (1991) ATPR 
41-076; Rojas v Esselte Australia Pty Ltd (No 2) [2008] FCA 1585 [64]; 177 IR 306; and Callan v Smith. 

[10] The list is not ‘a rigid catalogue of matters for attention. At the end of the day the task of the Court is to fix a penalty which 
pays appropriate regard to the circumstances in which the contraventions have occurred and the need to sustain public 
confidence in the statutory regime which imposes the obligations.’ (Buchanan J in Australian Ophthalmic Supplies Pty Ltd v 
McAlary-Smith [2008] FCAFC 8 [91]; 165 FCR 560). 

[11] Although these factors provide useful guidance, the task of assessing the appropriate penalty is not an exact science: The 
Commonwealth v Director, Fair Work Building Inspectorate [2015] HCA 46 [47]; 258 CLR 482. The Court must ultimately 
fix a penalty that pays appropriate regard to the contraventions that have occurred: Pattinson at [19]. A court empowered (by 
s 546) to impose an [appropriate] penalty must act fairly and reasonably for the purpose of protecting the public interest by 
deterring future contraventions [of the Act]: Pattinson at [48]. 

[12] The totality of the penalty must be re-assessed in light of the totality of the offending behaviour. If the resulting penalty is 
disproportionately harsh, it may be necessary to reduce the penalty for individual contraventions. Australian Ophthalmic 
Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8 [47] – [52]; 165 FCR 560. 
Costs 

[13] In proceedings under s 83E of the IR Act, costs must not be given to any party to the proceedings for the services of a legal 
practitioner or agent unless: (a) the IMC finds that the other party has committed a serious contravention; or (b) in the IMC’s 
opinion, the proceedings have been frivolously or vexatiously instituted or defended (as relevant): s 83E(12) of the IR Act. 
Payment of Costs and Penalties 

[14] Where the IMC by an order under s 83E of the IR Act imposes a penalty or costs, the IMC must state in the order: (a) the name 
of the person liable to pay the penalty or costs; and (b) the name of the person to whom the penalty is, or costs are, payable: 
s 83F(1) of the IR Act. 
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[15] An IMC imposing a penalty by order under s 83E of the IR Act may order that the amount of the penalty, or part of that 
amount, be paid to: (a) a person directly affected by the conduct to which the contravention relates; (b) the applicant; or (c) the 
Treasurer: s 83F(2) of the IR Act. 

[16] In making an order for payment to a person directly affected by the conduct to which the contravention relates, the court must 
consider any other compensation that the person has received or is likely to receive in respect of the conduct concerned: 
s 83F(3) of the IR Act. 

Schedule III Employment Records Sought 
“Employment Records” means the following: 

[1] A list of all employees employed at The Kebab Place including: 
a) Full name; 
b) Date of birth for any employees under 21 years of age; 
c) Mobile phone number; and 
d) Email address. 

[2] For each employee employed at The Kebab Place: 
a) The date they commenced employment with the business; 
b) Employment status (full time, part time or casual); 
c) Employee’s classification and job description; 
d) Records of all hours worked (including work performed on weekends), such as time and wages records, timecards 

or rosters detailing – 
• Total hours worked each week; 

• The start and finish times of the employees each day; and 

• Meal breaks taken; 
e) The gross and net amounts paid for each pay period during the period under review, and all deductions and the 

reasons for them; 
f) Pay records for each pay period, such as payroll reports or payslips; 
g) Bank records detailing the payment of wages to employees via electronic funds transfer (EFT); and 
h) The records of all annual and sick leave taken (amounts and when taken) and any periods of unpaid leave. 
 

 
1 “Employment Records” includes records referred to in Schedule III of these reasons. 
2 Respondent’s letter of apology. 
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Case(s) referred 
to in reasons: : Kucks v CSR Ltd [1996] IRCA 141; 66 IR 182 

Re Harrison; Ex parte Hames [2015] WASC 247  
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and 
Allied Services Union of Australia v Excelior Pty Ltd [2013] FCA 638  
Fedec v The Minister for Corrective Services (2017) 97 WAIG 1595  
Civil Service Association of Western Australia Incorporated v Commissioner, Western 
Australia Police Department [2019] WAIRC 00142 

Result : Claim (in relation to long service leave) dismissed 
Representation: 
Claimant : Ms S. Sayed (of counsel) as instructed by the Construction, Forestry, Maritime, Mining and 

Energy Union 
Respondent : Mr N. Ellery (of counsel) as instructed by Corrs Chambers Westgarth 
 

REASONS FOR DECISION 
1 The respondent employer, Qube Ports Pty Ltd, admits all contraventions of claims M 76 and 91 of 2022 aside from the long 

service leave portion of claim M 91 of 2022.  
2 The Court has granted leave for the disputed portion of the claim to be heard and determined on the papers. 
3 Ms Macdonald ceased her employment as a port worker with Qube Ports on 3 December 2021.  
4 She argues that her employer has breached sections 50 and 323 of the Fair Work Act 2009 (Cth) (the Act), because she was 

underpaid her long service leave entitlements upon cessation. Ms Macdonald claims that she should have been paid an 
entitlement pursuant to the Qube Ports Pty Ltd - Port of Port Hedland Enterprise Agreement 2020 (the 2020 Agreement) for 
the period from 13 August 2008 to 31 May 2010. Ms Macdonald is incorrect. 

5 The three issues are as follows: 
a) What were Ms Macdonald’s employment classifications throughout her working history with the employer? 
b) Did each employment classification give rise to a long service leave entitlement pursuant to the 2020 Agreement? 
c) What was Ms Macdonald’s total long service leave entitlement pursuant to the 2020 Agreement? 

6 Whether Ms Macdonald was underpaid her long service leave requires a thorough examination of the 2020 Agreement.1 
7 The principles for interpreting industrial agreements are well settled. The task involves different considerations when 

compared to the interpretation of legislation. The objective intention of the parties must be determined by considering the text 
of the instrument, which begins by considering the ordinary meaning of its words. However, a literal or pedantic interpretation 
should be avoided where that would produce a result that is inconsistent with the apparent intention of those that drafted it. 
Regard must be had to the context and purpose of the provision being construed, bearing in mind that the drafters were likely 
focused on practicality and the relevant industrial relations environment. Context may appear from the text of the whole 
instrument, its arrangement, and/or the position of the provision within the instrument. If the plain meaning is clear, the Court 
will have no need to refer to extrinsic materials.2 

8 An employee’s entitlement to long service leave pursuant to the 2020 Agreement arises by reference to cl 45.1, which 
incorporates the Stevedoring Industry (Long Service Leave) Award 1992 (the LSL Award).3 

9 An employee is only entitled to long service leave in accordance with the 2020 Agreement if the requirements of the LSL 
Award are satisfied.  

What were Ms Macdonald’s employment classifications throughout her working history with the employer? 
10 Ms Macdonald’s employment status changed four times throughout her work history with the employer. Contrary to her belief, 

she was not a variable salary employee from 13 August 2008.4  
11 Ms Macdonald commenced full-time employment with the employer on 13 August 2008 in the role of Administration 

Coordinator. She ceased in this role on 30 November 2008 (Period 1).5  
12 On 1 December 2008, Ms Macdonald’s employment classification changed to a supplementary employee: she remained in this 

role until 31 May 2010 (Period 2).6 
13 On 1 June 2010, Ms Macdonald commenced on a new contract of employment and was employed as a guaranteed wage 

employee until 24 July 2011 (Period 3).7 
14 On 25 July 2011, her employment classification changed to a variable salary employee. She remained in that role until her 

termination on 4 November 2021 (Period 4).8 
Did each employment classification give rise to a long service leave entitlement pursuant to the 2020 Agreement? 
15 The 2020 Agreement at cl 45 sets out long service leave entitlements for ‘Employees’ in accordance with the LSL Award.  
16 Employee is defined at cl 2.1(g) as: 
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… a stevedoring employee who works in the classifications set out in clause 11.1 and Schedule 2 of this Agreement and is 
employed at the Port of Port Hedland. (Emphasis added) 

17 The definition in the 2020 Agreement is consistent with the LSL Award, since the Award applies to ‘stevedoring employees’.9  
18 By reference to the various instruments, a stevedoring employee is a person eligible to be a member of a union party to the 

Stevedoring Industry Award 1991 and who is employed by an employer bound by that award for the purpose of being engaged 
in stevedoring operations.10  

19 The definition of ‘stevedoring operations’ in the 1991 Award is extensive. In summary, such operations relate to:  
a) the loading or unloading of cargo and other goods from ships,  
b) receival, delivery, storage, handling or preparation of such cargo,  
c) clerical functions in connection with stevedoring operations,  
d) maintenance, construction or repair work,  
e) watching guarding and protection duties in connection with operational activities, 
f) supervision, direction, checking and instruction of stevedoring employees, and 
g) general functions and duties in connection with ships, cargo, vehicles and buildings at a wharf.11 

20 Therefore, to be eligible for long service leave in accordance with cl 45.1 of the 2020 Agreement, the following conditions 
must be satisfied:  

i) A person needs to fall within the definition of ‘Employee’ pursuant to the Agreement; and 
ii) an employee needs to be employed for the purposes of being engaged in stevedoring operations; and  
iii) the employee must work in one of the job classifications set out in Schedule 2.  

Period 1 
21 When Ms Macdonald commenced employment in August 2008, her job description was ‘Administration Coordinator’.12  
22 No evidence has been presented which sets out the particular functions of that role. It is possible that the position falls within 

the definition of being engaged in stevedoring operations pursuant to the definition set out in the LSL Award, since 
stevedoring operations include clerical functions, however, there is a third requirement that must be satisfied for an employee 
to fall within the ambit of cl 45: the job classification must be listed in Schedule 2.  

23 In the absence of any evidence related to the functions of her role (other than the job title), the job description of 
‘Administration Coordinator’ does not fit within the job classifications set out in Schedule 2 of the 2020 Agreement.  

24 Ms Macdonald may have been eligible for long service leave pursuant to extraneous legislation or other industrial instruments, 
however, she was not entitled to long service leave pursuant to the 2020 Agreement for the period from 13 August to 
30 November 2008.13 
Period 2 

25 On 1 December 2008, Ms Macdonald’s employment classification changed to ‘Supplementary Employee’. No evidence has 
been presented which sets out the particular functions of that role, doubtless, the work included stevedoring operations.  

26 Whether a supplementary employee is entitled to long service leave pursuant to cl 45 is the primary argument between the 
parties.  

27 Ms Macdonald argues that supplementary employees are included in the ‘cohort of Employee’ pursuant to cl 2.1(s) and cl 8 of 
the 2020 Agreement, therefore, she is entitled to the benefit of cl 45.14 

28 However, such an argument fails to consider the 2020 Agreement as a whole and the objective intention of the parties who 
drafted it. 

29 A review of the 2020 Agreement reveals six categories of employees, summarised as follows:15 
a) Full Time Salaried Employee (FSE); 
b) Provisional Full Time Salaried Employee (PFSE); 
c) Variable Salary Employee (VSE); 
d) Provisional Variable Salary Employee (PVSE); 
e) Guaranteed Wage Employee (GWE); 
f) Supplementary Employee (SE). 

30 Each class of employee is granted different entitlements depending upon their classification, however, there is an important 
distinction between a supplementary employee and all of the other categories: a supplementary employee is not entitled to a 
minimum annual salary.16  

31 Further, ‘Supplementary Employee’ has a distinct definition within the 2020 Agreement, rather than falling within the general 
definition of Employee. All other employee categories fall within the general definition: 

Employee means a stevedoring Employee who works in the classifications set out in clause 11.1 and Schedule 2 of this 
Agreement and is employed at the Port of Port Hedland. (emphasis added)17 
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Supplementary Employee means an Employee who is a non-permanent casually engaged person to supplement the use 
of other Employees in accordance with clause 9.8 of this Agreement. (emphasis added)18 

32 This is a very important distinction, since the general definition of ‘Employee’ guarantees that the conditions of cl 45 are 
satisfied (in other words, if an employee fits within the general definition of ‘Employee’, then they will automatically be 
eligible for long service leave pursuant to the 2020 Agreement). 

33 That then begs the question, why has such a distinction been made? When drafting the 2020 Agreement, what was the 
intention of the parties when defining the two types of employee?  

34 Having considered the 2020 Agreement in its entirety, it is clear on a plain reading of the document that supplementary 
employees are treated differently to all other classes. Supplementary employees are utilised to ‘supplement’ or ‘add to’ the 
existing employee structure when there are gaps that require more stevedoring workers. Supplementary workers are employed 
on a casual basis and are not prevented from working elsewhere.19 

35 As stated earlier, supplementary workers are not entitled to a minimum annual salary and are instead renumerated by a 
composite hourly rate, which includes the casual loading.20 Supplementary workers are paid at the highest hourly rate 
compared to the other categories of employee, which is consistent with casual workers in other industries. The reason for the 
higher rate is because historically, casual workers have not been eligible for entitlements such as paid annual leave, paid 
parental leave, sick leave or long service leave, unless stipulated in an industrial agreement or specifically set out in legislation. 

36 Unlike the other categories of employee, there is no entitlement in the 2020 Agreement to annual or personal leave for a 
supplementary employee,21 nor is there any entitlement to be paid for a public holiday not worked, or a closed port day.22 

37 Supplementary employees are paid a pro rata meal allowance based upon the hours worked,23 and are allocated less clothing 
than the other categories of employee.24 

38 Any calculation for claims for worker’s compensation for supplementary employees is based upon an average of the hours 
worked over a period of three months25 and supplementary employees are not factored in when calculating the percentage of 
the workforce for Union Leave.26 

39 Throughout the 2020 Agreement, there is a scale for the allocation of work to categories of employee, for which supplementary 
employees are at the lowest end.27 Similarly, the selection criteria for the allocation of permanent positions expressly 
prioritises all other categories of employee over supplementary employees.28  

40 There is no specific reference to supplementary employees in relation to termination of employment within the body of the 
2020 Agreement29 and supplementary employees are specifically excluded from redundancy.30 

41 Finally, the clause related to rates of pay and expenses whilst undertaking training makes it clear that supplementary workers 
are considered to be casual workers, by specific reference to the word ‘casual’ when describing the entitlements of 
supplementary workers pursuant to that clause.31 

42 Reflecting on the whole of the 2020 Agreement, it is clear that the drafters intended there to be a distinction between 
supplementary employees and all other classes of employee. That intention is reinforced by reference to cl 13. Supplementary 
workers are employed and trained by the employer as casual workers to supplement gaps in the existing workforce, with the 
objective that when vacancies become available, such workers will be offered promotion to GWE and beyond.  

43 The 2020 Agreement specifically declares that the employer is committed to maximising the utilisation of its employees over 
and above the use of contractors and labour hire.32 It is for this reason that the 2020 Agreement creates the category of 
‘supplementary employee’, so that the employer can train and retain skilled casual workers within the company that will 
ultimately progress to permanent employees, depending upon the economic conditions related to stevedoring work. 

44 When drafting the 2020 Agreement, the parties chose to create a separate definition for supplementary employees to create a 
clear delineation between permanent employees and casual employees.  

45 Returning then to the primary argument as to whether supplementary employees are entitled to long service leave pursuant to 
cl 45 of the 2020 Agreement: cl 45.1 does not specifically exclude supplementary employees. Reading the clause as a whole, a 
reference is made to supplementary employees at cl 45.8, though there are particular reasons for this.  

46 Clause 45.8 states: 
Any irregularly engaged Employees (VSEs, PVSEs, GWEs or Supplementary Employees) appointed to a FSE or PFSE 
will preserve his/her leave accrued prior to the appointment. (emphasis added) 

47 The purpose of this clause is to preserve long service leave entitlements that have accrued prior to being appointed to a 
permanent position. The insertion of the words ‘supplementary employee’ into this sub-clause does not purport to extend any 
long service leave entitlements to that class of employee. The sub-clause specifically relates to the preservation of long service 
leave ‘already accrued’, however, it is possible for a supplementary worker to have previously accrued long service leave 
whilst working as another category of employee.  

48 By way of example, when cl 13.2 is triggered due to negative economic conditions, a VSE or GWE may elect to downgrade to 
a Supplementary Employee position whilst those negative circumstances prevail.33 The employee reverts to his or her previous 
category of employee when the negative economic conditions have resolved. In such circumstances, the employee would be 
entitled to preserve his or her long service leave that had accrued prior to downgrading to a supplementary employee.  

49 The omission of cl 45.8 from the long service leave clause would result in the VSE or GWE losing their accrued entitlements 
when self-electing to downgrade during negative economic conditions: such a consequence would be grossly unfair. 
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50 Given the clear distinction between the defined terms ‘Employee’ and ‘Supplementary Employee’ within cl 2.1(g) (the latter 
being classified as a casual, non-permanent worker), cl 45.1 does not extend long service leave entitlements to supplementary 
employees: to do so would require the following words to be ‘read in’ to the clause: 

An Employee [or Supplementary Employee] will be entitled to long service leave in accordance with the Stevedoring 
Industry (Long Service Leave) Award 1992, except as varied herein. 

51 It follows then that Ms Macdonald was not entitled to the accrual of long service leave entitlements pursuant to the 2020 
Agreement for the period from 1 December 2008 to 30 May 2010.  

Period 3 
52 It is accepted by the parties that Ms Macdonald was entitled to the accrual of long service leave entitlements pursuant to the 

2020 Agreement whilst employed as a GWE for the period from 1 June 2010 to 24 July 2011.34 
Period 4 
53 It appears that it is also not in dispute that Ms Macdonald was entitled to the accrual of long service leave entitlements 

pursuant to the 2020 Agreement whilst employed as a VSE from 25 July 2011 to 4 November 2021.35 
What was Ms Macdonald’s total long service leave entitlement pursuant to the 2020 Agreement? 
54 Ms Macdonald’s total long service leave entitlement pursuant to the 2020 Agreement was as follows: 
Period Date range Accrued entitlement  Calculation 

1 13 August to 30 November 2008 Nil Not applicable 
2 1 December 2008 to 31 May 2010 Nil Not applicable 
3 1 June 2010 to 24 July 2011 419 days (less 2.8 unpaid weeks or 

19.6 days) = 399.4 days or 1.09 
weeks36 

1.09 weeks x 0.87 = 0.94 weeks37 

4 25 July 2011 to 4 November 2021 342 days, or 0.93 weeks, from 
25/7/2011 to 30/06/2012 
3414 days, or 9.35 weeks, from 
1/7/2012 to 4/11/2021 (less 41.6 
unpaid weeks or 291.2 days) = 
3122.8 days or 8.5 weeks38 

0.93 weeks x 0.87 = 0.80 weeks39 
 
8.5 weeks x 1.3 = 11.05 weeks40 

55 The total monetary amount of long service leave payable to Ms Macdonald pursuant to the 2020 Agreement is as follows: 
Period 1:  Nil 
Period 2:  Nil 
Period 3:  0.94 weeks x ($46.0641 x 35 hours42)  =   $1,513.40 
Period 4:  0.80 weeks x ($46.06 x 35 hours)  =   $1,289.68 

11.05 weeks x ($55.6943 x 35 hours)  =   $21,538.10 
TOTAL: $24,341.18 

56 The employer paid Ms Macdonald $26,391.02 for accrued long service leave.44 Ms Macdonald therefore received a payment 
that equated to more than her accrued entitlement.45 

Result 
57 Upon the correct interpretation of cl 45 of the Agreement, Ms Macdonald was not entitled to the accrual of long service leave 

whilst employed as an administrative coordinator, nor as a supplementary employee. 
58 The employer has therefore not breached clauses 45.4 and 20.9 of the 2020 Agreement, nor sections 50 or 323 of the Act.  
59 The long service leave portion of the claims is dismissed. 
B. COLEMAN 
INDUSTRIAL MAGISTRATE 

 
1 Ms Macdonald was subject to two industrial agreements throughout her working history with the employer: Qube Ports Pty Ltd – 

Port of Hedland Enterprise Agreement 2016 (the 2016 Agreement) and Qube Ports Pty Ltd – Port of Port Hedland Enterprise 
Agreement 2020. The 2020 Agreement supercedes the 2016 Agreement, however, the Long Service Leave clause is identical in 
each agreement, save and except for changes to paragraph numbering.  

2 Kucks v CSR Ltd (1996) 66 IR 182 at 184 per Madgwick J; Re Harrison; Ex parte Hames [2015] WASC 247 at [50] - [51] per 
Beech J; Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of 
Australia v Excelior Pty Ltd [2013] FCA 638 at [53]; Fedec v The Minister for Corrective Services (2017) 97 WAIG 1595 at 
[21] - [23]; Civil Service Association of Western Australia Incorporated v Commissioner, Western Australia Police Department 
[2019] WAIRC 00142 at [10] - [11] per Kenner SC.  

3 See cl 44.1 of the 2016 Agreement and cl 45.1 of the 2020 Agreement. 
4 Paragraph 5 of the witness statement of Rebecca Macdonald dated 4 August 2023. 
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5 Paragraph 16 and annexure 4 of the witness statement of Olga De Oliviera dated 1 September 2023. 
6 Paragraph 17 and annexure 5 of the witness statement of Olga De Oliviera dated 1 September 2023. 
7 Paragraph 18 and annexure 6 of the witness statement of Olga De Oliviera dated 1 September 2023. 
8 Paragraph 19 and annexure 7 of the witness statement of Olga De Oliviera dated 1 September 2023. 
9 The LSL Award defines ‘Employee’ in cl 3 as a stevedoring employee as defined in the Stevedoring Industry Award 1991 (the 

1991 Award) or the Stevedoring Industry (The Port Waratah Stevedoring Co Pty Ltd) Award 1992 and who is employed as a 
stevedoring employee grade 1 to 6 inclusive under those awards. Clause 4(b) of the LSL Award excludes employees that fall 
within cl 53 of the 1991 Award or cl 48 of the Stevedoring Industry (The Port Waratah Stevedoring Co Pty Ltd) Award 1992. 

10 Clause 7(p) of the 1991 Award. 
11 Summarised from cl 7(q) of the 1991 Award. 
12 See paragraph 16 and annexure 4 of the witness statement of Olga De Oliviera dated 1 September 2023. 
13 A close examination of the evidence reveals that Ms Macdonald was paid by the employer for long service leave accrued during 

this period: paragraphs 21 to 23 and annexures 8 and 9 of the witness statement of Olga De Oliviera dated 1 September 2023. 
14 Paragraphs 12 to 15 of the Claimant’s Outline of Submissions in Reply dated 20 September 2023. 
15 Clause 9 of the 2020 Agreement. 
16 Clause 9.1 to 9.8 of the 2020 Agreement set out the terms of engagement and the minimum salaries for the various classes of 

employee. 
17 Clause 2.1(g) of the 2020 Agreement. 
18 Clause 2.1(s) of the 2020 Agreement. 
19 Clause 8.4 of the 2020 Agreement. 
20 Clause 9.8.3 and cl 11.3 of the 2020 Agreement. 
21 Clause 34 and cl 35 of the 2020 Agreement make no reference to ‘supplementary employee’.  
22 Clause 33.3.2(e) and cl 33.3.4(e) of the 2020 Agreement. 
23 Clause 11.5 of the 2020 Agreement. 
24 Clause 16.6 of the 2020 Agreement. 
25 Clause 52.2 of the 2020 Agreement. 
26 Clause 55.4 of the 2020 Agreement. 
27 See for example cl 10.2 and cl 33.3.8(a)(v) of the 2020 Agreement. 
28 Clause 16.2 of the 2020 Agreement. 
29 Clause 20 of the 2020 Agreement makes no reference to supplementary employees. 
30 Clause 9.8.1(d) and cl 21.1.3 of the 2020 Agreement. 
31 Clause 46.7(b) of the 2020 Agreement. 
32 Clause 18 of the 2020 Agreement. 
33 Clause 13.3.3, Step 3 of the 2020 Agreement. 
34 Paragraph 25 of the Respondent’s Outline of Submissions dated 1 September 2023 and paragraph 20 of the Claimant’s 

Submissions in Reply dated 20 September 2023.  
35 Paragraph 5 of the Statement of Agreed Facts filed 15 February 2023. 
36 The evidence reveals that the employer reduced the long service leave calculation for this period by 2.8 unpaid weeks: see 

annexure 8 of the witness statement of Olga De Oliviera dated 1 September 2023. 
37 Pursuant to cl 45.3 of the 2020 Agreement, long service leave that has been accrued prior to 1 July 2012 is accrued at the rate of 

0.87 weeks per year of completed service. 
38 The evidence reveals that the employer reduced the long service leave calculation for this period by 41.6 unpaid weeks: see 

annexure 8 of the witness statement of Olga De Oliviera dated 1 September 2023. 
39 Pursuant to cl 45.3 of the 2020 Agreement, long service leave that has been accrued prior to 1 July 2012 is accrued at the rate of 

0.87 weeks per year of completed service. 
40 Pursuant to cl 45.2 of the 2020 Agreement, long service leave that has accrued from 1 July 2012 is accrued at the rate of 1.3 

weeks per year of completed service. 
41 Pursuant to cl 45.6(d) of the 2020 Agreement, long service leave accrued prior to 1 July 2012 is paid at the average graded rate as 

specified in cl 11, plus a loading of 27.5%. Ms Macdonald’s average graded rate was Grade 3 at 36.13 per hour and the 27.5% 
loading is $9.93, therefore the hourly payable rate for long service leave accrued prior to 1 July 2012 is $46.06. 

42 Pursuant to cl 11.4 of the 2020 Agreement, the composite hourly rate is based on a 35 hour week over a 12 month period. 
43 Pursuant to cl 45.6(e) of the 2020 Agreement, long service leave accrued from 1 July 2012 onwards will be paid at the composite 

hourly rate as specified in cl 11. The composite hourly rate applicable to Ms Macdonald was the Grade 2 rate of $55.69.  
44 Paragraph 22 and annexure 9 of the witness statement of Olga De Oliviera dated 1 September 2023. 
45 This anomaly is very likely due to the fact that Ms Macdonald accrued long service leave by way of other legislation or another 

industrial instrument while employed full time during Period 1. 
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2024 WAIRC 00040 

INDUSTRIAL MAGISTRATES COURT OF WESTERN AUSTRALIA 
CITATION : 2024 WAIRC 00040 
CORAM : INDUSTRIAL MAGISTRATE T. KUCERA 
HEARD : MONDAY, 18 DECEMBER 2023 
DELIVERED : MONDAY, 29 JANUARY 2024 
FILE NO. : M 97 OF 2023 
BETWEEN : SHOP DISTRIBUTIVE & ALLIED EMPLOYEES ASSOCIATION 

CLAIMANT 
AND 
BALJIT KAUR PTY LTD 

RESPONDENT 
 
CatchWords : Assessment of pecuniary penalty to be imposed pursuant to s 546(3) Fair Work Act 2009 - 

Determination of appropriate penalty - Where default judgment was entered against the 
respondent for a substantial underpayment - Where the respondent has not participated in 
proceedings - Pecuniary penalty for award contraventions - Single course of conduct - 
Consideration of the principles in determining penalty in Callan v Smith [2021] WAIRC 
00216 - Application of s 557 Fair Work Act 2009 - Penalty to be paid to claimant - Order for 
interest to be paid - s 547 Fair Work Act 2009 

Legislation : Fair Work Act 2009 (Cth) 
Corporations Act 2001 (Cth) 
Industrial Magistrate’s Court (General Jurisdiction) Regulations 2005 (WA) 

Instrument : Vehicle Repair Services and Retail Award 2020 
Case(s) referred 
to in reasons: : Trade Practices Commission v CSR Limited [1990] FCA 762; (1991) 13 ATPR 41-076 

Callan v Smith [2021] WAIRC 00216; 101 WAIG 1155 
Australian Building and Construction Commissioner v Pattinson [2022] HCA 13; 274 
CLR 450 
Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8; 165 FCR 560 
Australian Building and Construction Commissioner v Construction, Forestry, Mining 
and Energy Union (No 2) [2018] FCA 1563 
Commissioner of Taxation v Arnold (No 2) [2015] FCA 34; 100 ATR 529 
Milardovic v Vemco Services Pty Ltd (Administrators Appointed) (No 2) [2016] FCA 244; 
242 FCR 492 
Sayed v Construction, Forestry, Mining and Energy Union [2016] FCAFC 4; 239 FCR 
336 
Plancor Pty Ltd v Liquor Hospitality and Miscellaneous Union [2008] FCAFC 170; 171 
FCR 357 
Gibbs v The Mayor, Councillors and Citizens of City of Altona [1992] FCA 553; 37 FCR 
216 
United Voice WA v Director General Department of Education 2012 WAIRC 00778; 92 
WAIG 1655 

Result : Penalty issued and ancillary orders made 
Representation: 
Claimant : Mr K. Sneddon (of counsel), as instructed by the Shop Distributive & Allied Employees 

Association 
Respondent : No appearance 
 

REASONS FOR DECISION 
1 For reasons that follow, I have decided to impose a substantial fine for the failure by an employer to pay one of its staff 

members, the minimum rates of pay that apply under the terms of an award. 
2 The company, Baljit Kaur Pty Ltd (respondent) which operates the Vibe Service Station in Bridgetown, underpaid one of its 

console operators, Estelle Rowcliffe Carlson (Ms Rowcliffe Carlson) over a one-year period, the total sum of $25,907.44. 
3 When averaged over the period, this equates to an underpayment of approximately $200 per fortnight. In the context of a 

working family’s household budget and pressures from increases in the cost of living, this is a large sum of money. 
4 What places the respondent’s conduct into the contemptuous category of behavior, is the respondent’s complete failure to 

respond to the proceedings that were commenced by the Shop Distributive and Allied Employees Association (claimant).  
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5 The respondent was given no less than three opportunities to appear in Court to explain why it had underpaid 
Ms Rowcliffe Carlson. 

6 In the lead up to the most recent Court dates, the Court’s Registry staff went to extensive lengths to ensure the respondent was 
made aware that it was being given an opportunity to appear in Court and be heard on whether it should be fined for failing to 
pay correct rates of pay to its employee and if so, the level of the fine, and who it should be paid to. 

7 Despite being given an opportunity to file a response and present a plea in mitigation, the respondent failed to file any papers 
or appear in court. Moreover, the respondent ignored attempts the Court and the claimant made to alert the respondent to the 
proceedings, orders the Court issued, and notices to appear. 

8 In my reasons, I have set out the steps the Court and the claimant took to make the respondent aware of the proceedings, the 
orders the Court issued in this matter, and the dates to appear in Court. I also provide reasons for the ancillary orders that I 
have made in addition to the penalty to be imposed. 

Proceedings issued against the respondent 
9 On 9 August 2023, the claimant filed an Originating Claim which set out the particulars of the allegations against the 

respondent (claim). As an attachment, the claimant provided a detailed spreadsheet showing the amount claimed in 
underpayments per fortnight, from 25 January 2021 until the fortnight ending 23 February 2023. 

10 For the entire period the subject of the claim, the respondent paid Ms Rowcliffe Carlson $22 an hour for work she performed in 
ordinary hours and $33 an hour on public holidays, rates which the claimant alleged were less than the hourly rates that appear 
under cl 27.3 of the Vehicle Repair, Services and Retail Award 2020 (award). 

11 By way of example, the claimant alleged that during the fortnightly pay period commencing on 25 January 2021, the award 
required Ms Rowcliffe Carlson to be paid, $28.38 an hour for work during ordinary hours as a casual roadhouse attendant. 

12 As a further example, the claimant alleged the award rate the respondent should have paid Ms Rowcliffe Carlson on the 2021 
Labour Day public holiday, was $37.03 per hour. 

13 The claimant alleged that even after the hourly rates of pay under the award increased, the respondent continued to pay 
Ms Rowcliffe Carlson $22 an hour for work she performed in ordinary hours and $33 an hour on public holidays. 

Conduct of the proceedings and orders issued by the Court 
14 On 10 August 2023, Kevin Sneddon (Mr Sneddon) the solicitor for the claimant, posted the claim by registered mail to the 

respondent’s registered office. Following this, Mr Sneddon affirmed and filed a Form 5.1 – Affidavit of Service with the Court. 
15 A Current Company Extract Mr Sneddon obtained from the Australian Securities and Investment’s Commission (ASIC) notes 

the following: 
i. the respondent’s registered address is recorded as South-Central Accounting and Tax Pty Ltd, Unit 8 35 Biscayne 

Way Jandakot WA 6164 (registered address); 
ii. the respondent’s principal place of business is 375 Bussell Highway Busselton WA 6280, at which the Vibe 

Busselton – Broadwater Service Station is located (business address); and 
iii. the respondent’s Secretary and Director is Gurpal Singh (Mr Singh), whose recorded address is 24C Brandon Way 

Lynwood WA 6147 (Lynwood address). 
16 Despite the claimant having complied with the service requirements that apply under the Industrial Magistrates Court 

(General Jurisdiction) Regulations 2005 (IMC Regs), the respondent did not file a response to the claim. The IMC Regs 
required a response to be filed within 21 days of the claim being served. 

17 On 26 September 2023, the claimant’s solicitor filed a Form 6 – Application for a default judgment, together with a supporting 
Form 7 – Affidavit (application). 

18 By its application the claimant sought the following; 
i. An order the respondent pay the sum of $25,907.44 to Ms Rowcliffe Carlson (judgment sum); 
ii. The respondent pay interest on the judgment sum; 
iii. The respondent pay a civil penalty in respect of the contraventions; and  
iv. An order that any civil penalty imposed be paid to the claimant. 

19 The return date on the application provided by the Court was Tuesday, 24 October 2023. 
20 On 28 September 2023, the claimant’s solicitor filed a Form 5.1 – Affidavit of Service on a Company which confirmed he 

served the application by mailing it to the respondent at its registered address in accordance with s 109X of the Corporations 
Act 2001 (Cth). 

First Court Date 
21 The application was heard on 24 October 2023. The respondent did not appear at the hearing, so I opted to deal with the 

application ex-parte under reg 8(2) of the IMC Regs. I then made the following orders. 
It is hereby ordered that: 

1. Pursuant to regulation 8(2) of the Industrial Magistrate's Court (General Jurisdiction) Regulations 2005 
that default judgment is entered against the respondent.  

2. Pursuant to the preceding Order 1, the Respondent shall pay Estelle Rowcliffe Carlson the sum of 
$25,907.44. 
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3. The claimant’s Application in this matter is otherwise adjourned for further submissions on the balance of 
relief sought in the claimant's Form 1.1 – Originating Claim to Monday 20 November 2023. 

22 During the hearing, Mr Sneddon indicated he would file an outline of submissions on penalty ahead of the next court date. I 
also suggested the claimant take steps to personally serve a copy of the Court’s orders upon Mr Singh. 

23 On 15 November 2023, Mr Sneddon filed his Submissions on Penalty. In addition, he also filed a further Form 7 – Affidavit in 
which he deposed to the steps he had taken to engage AAC Process Servers to personally serve Mr Singh. 

24 In his affidavit, Mr Sneddon stated that AAC Process Servers had reported they had twice attempted to serve Mr Singh at the 
Lynwood address.  

25 AAC Process servers subsequently advised after speaking to the people who now reside at the Lynwood address that Mr Singh 
no longer resides there or owns the property. The current residents confirmed that they have owned the property for 
approximately three years. 

Second Court Date 
26 On 20 November 2023 the Court reconvened for the hearing for the balance of the relief sought by the application. 

Mr Sneddon appeared together with Sarah Haynes (Ms Haynes), an industrial officer who works for the claimant. No one 
appeared for the respondent. 

27 By this stage, the 14 days the respondent had under reg 41 of the IMC Regs to make an application to set aside the default 
judgment made in the previous hearing had passed. 

28 During the hearing I made the following further orders: 
It is hereby ordered that: 

1. The claimant is to file a Form 29 – Multipurpose Form containing as much contact information for Gurpal 
Singh, who is the respondent's named director and company secretary, including his mobile phone number, 
his email addresses, home/residential and business addresses and the email addresses for each business, by 
Friday, 24 November 2023. 

2. The claimant is to file Form 7 – Affidavit attaching copies of emails and other correspondence showing the 
steps both it and the employee took to raise the alleged underpayments with the respondent and any 
response it received from the respondent by Friday, 24 November 2023. 

3. The claim is adjourned for further hearing to 18 December 2023. 
4. There be liberty to apply. 

29 I issued these orders to secure as much up to date contact information for the respondent as possible. This was so Registry staff 
would be able to take their own steps to contact the respondent to alert him to the application. 

30 More specifically, I wanted Registry staff to make Mr Singh aware of the Court’s orders against the respondent. This was to 
ensure the respondent would be made aware that it was being given an opportunity to be heard on the balance of the relief 
sought by the application, including the imposition of a civil penalty. 

Correspondence to the respondent 
31 On 21 November 2023, the Clerk of the Industrial Magistrates Court (Clerk of the IMC) sent a letter to the respondent at its 

registered address, enclosing a copy of the Orders I issued during the hearing on 20 November 2023.  
32 In her letter to the respondent, the Clerk of the IMC also advised the next hearing would be held on Monday 

18 December 2023 at 9:15am. 
33 On 23 November 2023 Mr Sneddon filed a Form 29 which provided current contact information for Mr Singh, including an 

email address and a mobile phone number. On 24 November 2023 the claimant filed an affidavit from Ms Haynes in which she 
deposed to the steps the claimant took from 17 November 2022, to raise the alleged underpayments with Mr Singh 
(Haynes’ Affidavit). 

34 In addition to the correspondence the claimant has sent to the respondent regarding the alleged underpayments, Ms Haynes' 
Affidavit provides details of a recent conversation Ms Haynes had with Ms Rowcliffe Carlson, in which Ms Rowcliffe Carlson 
confirmed the personal contact details she provided for Mr Singh are the ones she uses to communicate with him. 

Letter from the Clerk of the IMC 
35 On 28 November 2023 the Clerk of the IMC sent a letter, addressed to Mr Singh at the respondent’s business address attaching 

copies of the Orders the Court made on 24 October and 20 November 2023. A copy of this letter is attached as an appendix to 
these reasons. 

36 On the same date, the Clerk of the IMC also sent a letter in the same terms attaching copies of the Orders the Court made on 
24 October and 20 November 2023 to the Vibe Service Station in Bridgetown where Ms Rowcliffe Carlson works. 

37 An inspection of the Court file will show that Registry staff have attempted to contact Mr Singh by telephone, sent an email 
attaching the letter referred to in the preceding paragraph [35] and sent him text messages to alert him to the Court’s orders and 
the further hearing date of 18 December 2023.  

38 The respondent did not respond to any of the communications I have referred to or contact the Court’s Registry staff.  
39 On 15 December 2023, the letter the Clerk of the IMC sent to the respondent’s registered address on 21 November 2023 was 

returned to the Registry marked ‘return to sender’. 
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Third Court date 
40 On 18 December 2023 the Court reconvened to hear the application. Mr Sneddon appeared together with Ms Haynes. No one 

appeared for the respondent. 
41 During the hearing I indicated that I would reserve my reasons for decision on penalty. I also made the following further 

orders: 
It is hereby ordered that: 

1. The claimant is to file and serve a statement on the effects of the contraventions upon the claimant’s affected 
member, together with a Form 29 – Multipurpose Form, by close of business 22 December 2023. 

2. The claimant is to file and serve a short outline of submissions on the quantum of interest payable, together with 
a Form 29 – Multipurpose Form, by close of business 22 December 2023. 

42 On 20 December 2023 Ms Haynes filed a statement on the Effect of Contravention on the Affected Worker (Haynes’ 
Statement) and Mr Sneddon filed Submissions on Interest Payable. 

43 Having received these materials in support of the claim, I now turn to the penalty to be imposed and the balance of the relief 
sought by the application.   

Law on determining penalty. 
44 The primary purpose of pecuniary penalties under a statute such as the IR Act, is to secure compliance with the provisions of 

the statutory regime: see Trade Practices Commission v CSR Limited [1990] FCA 762; (1991) 13 ATPR 41-076.1 
45 As the High Court in Australian Building and Construction Commissioner v Pattinson [2022] HCA 13; 274 CLR 450 

(Pattinson) said at [66]: 
… the financial disincentive involved in the imposition of a pecuniary penalty will encourage compliance with the law by 
ensuring that contraventions are viewed by the contravener and others as an economically irrational choice. 

46 Noting the purpose of pecuniary penalties is to secure compliance with the provisions of a statutory regime, the question the 
Court is next required to turn its mind to, is setting a pecuniary penalty to a level that will have the effect of deterring a 
contravener from engaging in the same or similar conduct. 

47 The factors which inform an assessment of a civil penalty with an appropriate deterrent value were described by the High 
Court in Pattinson at [18]. The considerations described were consistent with and much the same as those set out in Callan v 
Smith [2021] WAIRC 00216; 101 WAIG 1155 (Callan v Smith). 

48 In Callan v Smith, a full bench of the Western Australian Industrial Relations Commission observed that when determining 
penalty, the Court is required to have regard to a non-exhaustive range of considerations for the purposes of deciding, if 
particular conduct, calls for the imposition of a penalty, and if it does, the amount of a penalty.2 

49 The following considerations were set out in Callan v Smith at [90], which include but are not limited to: 
(a) the nature and extent of the conduct which led to the breaches; 
(b) the circumstances in which that conduct took place; 
(c) the nature and extent of any loss or damage sustained as a result of the breaches; 
(d) whether there had been similar previous conduct by the respondent; 
(e) whether the breaches are properly distinct or arose out of the one course of conduct; 
(f) the size of the business enterprise involved; 
(g) whether or not the breaches were deliberate; 
(h) whether senior management was involved in the breaches; 
(i) whether the party committing the breach had exhibited contrition; 
(j) whether the party committing the breach had taken corrective action; 
(k) whether the party committing the breach had cooperated with the enforcement authorities; 
(l) the need to ensure compliance with minimum standards by provision of an effective means for investigation and 

enforcement of employee entitlements; and 
(m) the need for specific and general deterrence. 

50 Citing the decision in Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8; 165 FCR 560, the Full 
Bench in Callan v Smith at [91] observed the task of the Court is to fix a penalty which pays appropriate regard to the 
circumstances in which the contraventions have occurred and the need to sustain public confidence in the statutory regime 
which imposes the obligations. 

51 A further consideration is the maximum penalty identified in the statute for the contravention. As Flick J stated in Australian 
Building and Construction Commissioner v Construction, Forestry, Mining and Energy Union (No 2) [2018] FCA 1563 
(The BKH Contractors Case) at [19]: 

In undertaking the task of assessing and quantifying the penalties to be imposed, the maximum penalty prescribed by the 
Commonwealth legislature for a specific contravention serves as a “yardstick” against which the assessment of penalties 
is generally to proceed. 

52 The High Court in Pattinson noted the list of considerations when determining penalty is not a rigid catalogue of matters for 
attention. Relevantly at [19] the majority concluded: 
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It is important, however, not to regard the list of possible relevant considerations as a “rigid catalogue of matters for 
attention” as if it were a legal checklist. The court’s task remains to determine what is an “appropriate” penalty in the 
circumstances of the particular case. (footnotes omitted) 

53 For the present case, Callan v Smith is instructive as it involved a matter where, although the employer respondent had not 
previously been involved in contravening behaviour, it had (as here) engaged in multiple contraventions (282) over a long 
period of time. 

54 The level of the underpayment and the nature of the contraventions in Callan v Smith (matters that I will address in this case), 
were also serious and intentional. 

55 To address the matters to be considered when determining penalty, I have relied upon Ms Haynes’ Affidavit, and Statement. 
Submissions on penalty 
56 At paragraph [15] of his Submissions on Penalty, Mr Sneddon submitted the maximum penalty under the Fair Work Act 2009 

(Cth) (FW Act) should be imposed for the following reasons extracted below: 
15.1 The Respondent has steadfastly refused to engage with either their employee, the Claimant or the Court. The 

Respondent has shown disdain to all other parties involved in this matter and shown no recognition that they 
understand their industrial obligations. 

15.2 The Claimant has attempted to involve the Respondent via registered post, email and process servers, each time 
using addresses provided to the Australian Securities and Investment Commission or an email address known to be 
used by a Director of the Respondent. A presumption should be made that the disdain shown by the Respondent is 
deliberate. 

15.3 The Respondent has not rectified the breach and to date has not paid the Court ordered amount.  
15.4 Whether the actual contraventions were deliberate or not, the outcome is the same for the worker. The 

underpayments occurred between June of 2022 and June of 2023 and the worker was denied her minimum legal 
entitlement during this entire period. 

15.5 Although accepted as a single contravention of the FW [A]ct, the breaches were considerable and sustained and 
affected a worker on bare Award wages. 

15.6 The Respondent has given no indication that this behavior will not be repeated, indeed their approach suggests that 
they consider their industrial obligations as nothing more than an inconvenience to be bent to suit their own 
circumstances. In these circumstances there is a strong and important role for specific deterrence in penalty 
assessment and imposition. 

15.7 If deterrence is the sole purpose of the penalty regime, and we say it is, then any penalties imposed on the 
Respondent must have that effect, they must have an impact. As was noted by Humphreys J, “there must be 
sufficient sting in the tail to ensure that both the respondent and those who might otherwise be involved in like 
contraventions consider the financial benefits that might accrue from contraventions as compared to the risk of 
pecuniary penalties” (Australian Manufacturing Workers’ Union v United Lift Services Pty Ltd (No 2) [2023] 
FedCFamC2G 614). If there is no 'sting' then any penalty imposed fails in its role to deter, particularly with a party 
that has shown no contrition and no recognition of their obligations. 

15.8 A failure to sanction contraventions adequately, de facto punishes all those who do the right thing. Unfair 
advantages gained by failing to properly adhere to minimum working conditions cannot be rewarded, and court 
ordered penalties must act as a sufficient disincentive more broadly; anything less does not serve the public interest. 
Both specific and general deterrence is required. 

57 In addition to his submissions on penalty, Mr Sneddon submitted that it was appropriate the Court order that any penalty be 
paid to the claimant under s 546(3) of the FW Act. To this end he relied upon the decision of Mortimer J in Milardovic v 
Vemco Servies Pty Ltd (Administrators Appointed) (No 2) [2016] FCA 244, 242 FCR 492 (Milardovic), citing Sayed v 
Construction, Forestry, Mining and Energy Union [2016] FCAFC 4; 239 FCR 336 (Sayed) and Plancor Pty Ltd v Liquor 
Hospitality and Miscellaneous Union [2008] FCAFC 170; 171 FCR 357 (Plancor).  

58 In the absence of any appearance or submissions from the respondent it is very hard not to accept the claimant’s submissions 
on penalty. 

59 It is not as though the respondent was not given an opportunity to be heard on this question. As I indicated during the hearing 
on 18 December 2023, the Court has gone to quite extensive lengths to give the respondent an opportunity to be heard in this 
matter, over and above what would ordinarily be required under the IMC Regs. 

60 Although I consider the steps the Court has taken in this case were warranted to ensure the matter was dealt with justly, this 
approach should not be viewed as the norm to be adopted in cases of this type. 

Nature and extent of the respondent's conduct 
61 I accept that the award applies in the present case. I also find that the hourly rates of pay Ms Rowcliffe Carlson received during 

the relevant period were less than the minimum rates of pay that applied under the award. The breaches of the award for which 
the claimant is seeking a penalty to be imposed are not minor or technical. They involve a substantial total underpayment over 
an extended period. 

62 There was nothing put to me to suggest the respondent has previously underpaid its employees. On this basis, I am prepared to 
conclude this is the first time the respondent has engaged in contravening conduct. 

63 This is also not a matter where the respondent self-reported the matter or through its own efforts, discovered that it was 
underpaying Ms Rowcliffe Carlson. This matter came about because of inquiries Ms Rowcliffe Carlson raised with her union, 
the claimant in this case. 



104 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    209 
 

64 Haynes’ Affidavit shows the steps the claimant took to bring Ms Rowcliffe Carlson’s underpayment of wages claim to the 
respondent’s attention. 

65 Initially the claimant tried to raise this matter with the respondent by a phone call. The respondent did not answer the phone or 
respond to voice messages. The claimant then emailed the respondent on 17 November 2022. 

66 On 3 February 2023 the claimant sent the respondent a further letter to make the respondent aware that it was not paying 
correct rates of pay to Ms Rowcliffe Carlson. 

67 Despite the claimant raising these matters in the ways described, the respondent failed to communicate with the claimant at all, 
about the alleged underpayments. 

68 Ms Rowcliffe Carlson reported to the claimant on or around 9 March 2023 that Mr Singh had received the correspondence 
from the claimant and that he was ‘looking into it’. She reported that Mr Singh had offered to pay her correct rates of pay as a 
part-time employee in line with the award. 

69 Despite resolving the immediate issue, the respondent did nothing then and has done nothing since to rectify any 
underpayments, a point to which I will return when addressing whether the conduct was deliberate. 

70 The lack of action on the part the respondent to rectify the underpayments is what prompted the claimant to issue proceedings 
in pursuit of the claim. 

The circumstances in which the conduct took place and the nature and extent of any loss 
71 Haynes’ Statement provides evidence of the tough financial circumstances faced by Ms Rowcliffe Carlson and her family, 

which could have been mitigated if the respondent had paid her correctly, as required under the award. 
72 Ms Rowcliffe Carlson is 50 years old. She lives with her husband on a 43-acre rural property near Busselton. Her husband 

services and repairs windmills. Ms Rowcliffe Carlson does the books for her husband’s business. Their combined disposable 
income after paying tax and business costs was approximately $77,000.  

73 Ms Rowcliffe Carlson has six children, five of whom are now adults, with one daughter who is 15 years old, and currently 
lives with her at home. Ms Rowcliffe Carlson’s daughter has been attending Manjimup High School. Ms Rowcliffe Carlson 
estimates she spends approximately 2.5 hours a day driving, which includes getting herself to work in Bridgetown and her 
daughter to and from school. 

74 In 2024, Ms Rowcliffe Carlson’s 15-year-old daughter is transferring to Albany Senior High School. While Ms Rowcliffe 
Carlson might not have to drive her daughter to school in Manjimup anymore she will instead be required to meet the cost of 
boarding fees. 

75 Due to the current lack of affordable rental accommodation, one of Ms Rowcliffe Carlson’s adult children has moved into her 
home with her husband, two children and three dogs. As a result, Ms Rowcliffe Carlson has six other people living with her, all 
under the same roof. 

76 The home Ms Rowcliffe Carlson’s family lives in has two bathrooms and two toilets, however one toilet is not functioning. 
Ms Rowcliffe Carlson is intending to prioritse some maintenance around the home, including fixing her second toilet if she can 
recover the money the respondent has been ordered to pay. These are hardly excessive or unreasonable expectations. 

77 Ms Rowcliffe Carlson is also hoping to allocate some of this money to fixing fences and the like. There is a mortgage on the 
property and the interest rates that apply to the loan have gone up in line with recent interest rate rises. 

78 As I have indicated, the amount of the underpayment is significant. If Ms Rowcliffe Carlson had been paid correctly, the 
amount by which she was underpaid would have assisted Ms Rowcliffe Carlson and her family in dealing with the financial 
challenges I have set out. 

Whether the breaches are properly distinct or arose out of the one course of conduct 
79 This matter was brought to the Court on the basis that it involved a single course of conduct, albeit one that stretched over a 

period of more than a year. 
80 During the hearing on 20 November 2023, Mr Sneddon submitted, and I accept, that this is a case to which s 557 of the FW 

Act (Course of Conduct) applies. As a result, the maximum penalty the Court can impose is the sum of $82,500. 
81 I note however that the course of conduct under consideration involves no less than 55 contraventions, committed over a 12-

month period. 
The size of the business involved 
82 Despite the respondent's failure to respond to or appear in the proceedings, based on the information the claimant has provided, 

it is reasonable to conclude the Vibe Bridgetown Service Station is one outlet, in a chain of Vibe service stations. 
83 At the hearing on 20 November 2023, Mr Sneddon submitted the respondent operates five Vibe service stations, each of which 

are in the South-West of Western Australia. This point was later confirmed in Haynes’ Affidavit. 
84 Although the capacity of a respondent to pay a fine is a matter the Court may have regard to, when determining a penalty, there 

are two reasons in the present case as to why I do not intend to pay much regard to it as a factor to be considered. 
85 Firstly, as the Federal Court held in Commissioner of Taxation v Arnold (No 2) [2015] FCA 34 at [200] - [203], the financial 

position of the person against whom an order is made may be relevant, but in most cases, it will not carry great weight in the 
assessment of a penalty.3 

86 Secondly, the respondent did not appear in Court and make any submissions as to why the size of its business or its capacity to 
pay, should be considered when determining a penalty in this case. 

87 If the respondent has the financial means to operate five Vibe service stations, then it is open to the Court to find it has the 
financial capacity to pay its employees properly and to meet the costs of any fines when it does not. 
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Whether or not the breaches were deliberate 
88 No one appeared in Court for the respondent to argue whether the contraventions were inadvertent or otherwise. The 

contraventions were not a ‘one off’. As I have noted, the contraventions occurred fortnightly over a period of some 12 months. 
89 It is difficult to accept this case is a result of the respondent’s inadvertence. There is a pattern of conduct here which suggests 

the respondent takes the view that there are requirements to properly run a business which it does not have to follow. 
90 The respondent’s failure to keep details of its registered address and the contact address for its director and secretary up to date 

with ASIC is evidence of this. In these circumstances, it is not surprising the respondent has also failed to pay correct rates of 
pay as required under the award. 

91 It is also difficult to view the contraventions as inadvertent or even careless in the face of evidence the respondent ignored the 
efforts the claimant took to raise the alleged contraventions with the respondent, as described in Haynes’ Affidavit. 

92 Compounding this view is the respondent’s failure to respond to the communications from the Registry staff advising the 
respondent of the orders the Court had issued, and providing notice of the hearing. 

93 Rather, I take the view from the way the respondent has conducted itself, from the amount and length of time it underpaid 
Ms Rowcliffe Carlson, by the respondent’s failure to acknowledge the proceedings and by not turning up to Court, that the 
respondent’s conduct was intentional. 

Whether senior management engaged in the contraventions 
94 Whilst no one appeared in Court for the respondent, from the company search the claimant’s counsel submitted it is clear 

Mr Singh is the respondent's sole director. It also appears that Mr Singh is the key decision maker for the respondent. 
95 It is apparent from Haynes’ Affidavit, that Mr Singh or ‘Binny’ as he is also known, is the person who ‘calls the shots’ within 

Ms Rowcliffe Carlson’s workplace. He is the person who she communicates with regarding working hours, pay and the like. It 
is reasonable to find that Mr Singh is the person with the authority to deal with this matter, which would include rectifying any 
underpayment. 

96 It is my view, and I find, that even if Vibe Bridgetown as a single service station could be viewed objectively as a ‘small 
business’, its senior manager was involved in the contravening conduct, including the decision to ignore communications from 
the claimant and the Court. 

97 I therefore find that senior management was involved in and made decisions which resulted not only in the contravening 
conduct, but the respondent’s approach to the claim. 

Whether the party committing the breach has exhibited contrition 
98 By its failure to respond to the proceedings, to appear in Court, and by not admitting the contraventions it cannot be said the 

respondent has exhibited contrition. Compounding this view, is the fact the respondent has not taken any steps to rectify the 
underpayment, a point to which I will return. 

99 To demonstrate remorse or contrition, the respondent would have had to have expressed regret for the underpayment. 
100 The respondent would have also had to confirm the contravening conduct will not happen again and to have provided some 

indication as to the steps it would be taking to ensure the contravening behaviour would be prevented from recurring. This has 
not happened either. 

Whether the party committing the breach has taken corrective action 
101 There are two aspects that need to be weighed with this consideration. The first is whether the respondent has rectified the 

underpayment. The second is whether the contravening conduct is continuing. 
102 On the date I reserved my decision, Mr Sneddon advised the respondent had not taken steps to rectify the underpayment and so 

the payment pursuant to the default judgment of $25,907.44 to Ms Rowcliffe Carlson remained outstanding. 
103 On the issue of whether the conduct is continuing, Mr Sneddon, during his appearance in Court on 20 November 2023, advised 

the respondent is now paying Ms Rowcliffe Carlson the correct award rates of pay. This was also confirmed in Haynes’ 
Affidavit. 

104 While I view advice from the claimant that Ms Rowcliffe Carlson is now being paid correctly in the respondent’s favour, the 
respondent’s failure to rectify the underpayment and to appear in Court and provide anything by way of explanation, does not 
cancel out the respondent’s recently reported compliance with the award. 

105 Until the underpayment is rectified in full, particularly where the respondent did not put anything before the Court as to when 
Ms Rowcliffe Carlson will be paid, I take the view the respondent has only partially taken corrective action. 

106 I find the respondent’s lack of action in this regard concerning. Firstly, there was nothing before the Court to suggest the 
respondent will not engage in similar conduct into the future. Second, it is also of relevance to the question of deterrence to 
which I will return. 

107 I am concerned while the underpayment remains outstanding, particularly where the respondent has not bothered to turn up to 
Court, this conduct could be repeated. 

Whether the party committing the breach had cooperated with the enforcement authorities 
108 Although the claimant in this matter is not a publicly funded 'enforcement authority', as an industrial organisation registered 

under the FW Act with responsibility to represent the industrial interests of its members, it has a legitimate industrial interest in 
ensuring the minimum rates that are payable under an award are being paid. 

109 Unions have a legitimate role to play in raising underpayment of wages claims and ensuring employers pay correct rates of pay 
under awards and industrial agreements. For this reason, the respondent’s complete failure to respond to the attempts the 
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claimant’s officials made to raise the underpayments claim with the respondent by telephone, email, etc, counts against the 
respondent in this regard. 

110 The respondent's failure to appear in Court, despite the efforts Registry staff took to notify the respondent to appear in Court, 
and to alert the respondent to the content of the orders the Court has issued, also counts against the respondent on this 
consideration. 

111 In summary, it can hardly be said the respondent has co-operated in a way that shines a positive light on the respondent. 
The need to ensure compliance with minimum standards by provision of an effective means for investigation and 
enforcement of employee entitlements 
112 This consideration weighs heavily in favour of a substantial fine being imposed. This matter has not only necessitated the 

commencement of proceedings but no less than three Court dates, none of which the respondent has bothered to attend. 
113 It frankly should not have been so hard for the claimant to recover wages for a member who has been underpaid by their 

employer. 
The need for specific and general deterrence 
114 As I indicated in the preceding paragraph [107], I hold concerns the respondent has engaged in conduct that could be repeated. 

The respondent has done nothing to convince me otherwise. 
115 For this reason and having regard to the seriousness of its contravening conduct, it is my view that a penalty must be set that 

will deter this respondent from repeating or engaging in similar contravening conduct. 
116 Turning then to the issue of general deterrence and the authorities I have referred to, a fine must be set sufficiently high that it 

will not only deter this respondent from engaging in further contravening conduct, but others involved in or contemplating 
taking a similar path, from doing the same. 

117 The fine cannot be set so low that it will be viewed by the respondent or others as an acceptable cost of doing business. 
Fine to be imposed 
118 For the reasons advanced in the preceding paragraphs, it is my view the quantum of the fine the respondent will be ordered to 

pay is the sum of $55,000 which is the equivalent of 2/3 of the maximum penalty. 
119 The discount on the maximum penalty is being made on two grounds. First, the respondent is now reportedly paying 

Ms Rowcliffe Carlson the correct hourly rate of pay under the award for the part-time role she is employed in. 
120 Second, the respondent has not previously engaged in contravening behavior of this type. 
121 On the evidence before me, there is nothing else by way of mitigation that can be viewed in the respondent’s favor. If the 

respondent had bothered to turn up to Court and taken an active part in the proceedings, I may have been persuaded a lower 
fine was justified. As this did not happen, the respondent is the architect of its own penalty. 

122 The respondent’s conduct in this matter was not only disrespectful to the Court but it is even more contemptuous towards 
Ms Rowcliffe Carlson who it underpaid. 

123 A penalty at the higher end is, in my view, justified having regard to the circumstances of this case. 
Payment of the penalty to the claimant 
124 In its original application, the claimant sought an order that any penalty be paid to the claimant under s 546(3) of the FW Act 

which relevantly provides: 
The court may order that the pecuniary penalty, or a part of the penalty, be paid to: 

(a) the Commonwealth; or 
(b) a particular organization; or 
(c) a particular person. 

125 In relation to this, I have determined that a portion of the penalty should be paid to Ms Rowcliffe Carlson, with the balance to 
be paid to the claimant. 
In Milardovic, Her Honour Mortimer J (as she then was) at [40] - [44] made the following observations regarding her 
discretion to order the payment of a penalty to the complainant. She noted: 

40 Were I free to do so, I would, in the exercise of the Court's discretion under s 546(3), order that the penalty be 
payable to the Commonwealth rather than to Mr Milardovic. However that course is not open to me following the 
Full Court's decision in Sayed v Construction, Forestry, Mining and Energy Union (2016) 239 FCR 336. The Full 
Court's decision requires the Court to make an order that Vemco pay the penalty the Court has imposed on it to Mr 
Milardovic. 

41 That the Full Court's decision in Sayed requires me to make such an order arises from several aspects of the Full 
Court's reasons. First, at [72] their Honours identified “a certain symmetry between the person or entity authorised 
to prosecute an enforcement proceeding and the person or entity to whom the penalty, if imposed, might be paid”.  

42 [A]t [101] the Full Court [in Sayed] held: 
[T]he power conveyed by s 546(3) is ordinarily to be exercised by awarding any penalty to the successful 
applicant. We accept that there may be cases … where the penalty, or a part of the penalty, should be paid to 
another person in the circumstances described by Gray J in Plancor at [44]. 

43 The reference to Gray J in Plancor is a reference to the following passage of his Honour’s reasons … at [44]: 
[T]he initiating party is normally the proper recipient of the penalty as part of a system of recognising particular 
interests in certain classes of persons… in upholding the integrity of awards and agreements the subject of penal 
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proceedings. Where a public official vindicates the law by suing for and obtaining a penalty, it is appropriate that 
the penalty be paid to the Consolidated Revenue Fund. Otherwise, the general rule remains appropriate, that the 
penalty is to be paid to the party initiating the proceeding, with the Gibbs (Gibbs v The Mayor, Councillors and 
Citizens of City of Altona [1992] FCA 553; 37 FCR 216) … exception that the penalty may be ordered to be paid 
to the organisation on whose behalf the initiating party has acted. 

44 Subject then to the “Gibbs exception” … the Full Court’s decision in Sayed is authority for the proposition that 
where a proceeding is brought by an applicant on his or her own behalf, the discretion in s 546(3) is to be exercised 
to make any penalty the Court orders payable to that applicant. Aside from the identity of the person who brings the 
proceedings, and taking into account the “Gibbs exception”, the Full Court’s judgment does not appear to provide 
for any other basis upon which a penalty should be made payable to another person or entity set out in s 546(3). 

126 Similarly, Magistrate Cicchini in United Voice WA v Director General, Department of Education 2012 WAIRC 00778; 92 
WAIG 1655 determined that it was appropriate to order a penalty to be paid to a union that had expended the time and 
resources to enforce an industrial agreement on behalf its members commenting at [15]: 

I accept that the claimant has been vigilant in ensuring compliance with the [a]greement. It is important that parties who 
police compliance with industrial agreements be rewarded for their efforts. There can be no doubt that in this instance the 
claimant has expended considerable resources and time in bringing the claim. The payment of penalties to it will, in part, 
ameliorate its costs and the harm done. I propose to order that the penalties imposed be paid by the respondent to the 
claimant. 

127 I respectfully adopt the reasoning of their Honors in the authorities referred to and apply it in this case. 
128 As a result of the respondent’s failure to respond to communications from the claimant, the claimant has had to commit 

significant resources to recovering the underpayment. These resources could have been used more constructively if the 
respondent had responded differently in this matter. 

129 For the purposes of ameliorating the effects the underpayments have had on Ms Rowcliffe Carlson and her family during these 
tough economic times, I will also make an order under s 546(3) of the FW Act, that in addition to the payment of the judgment 
sum plus interest, Ms Rowcliffe Carlson is to be paid a portion of the fine to be imposed. 

Order to pay interest 
130 Section 547(2) of the FW Act relevantly provides that upon application, a court must make an order to pay interest unless good 

cause is shown to the contrary. 
131 Noting the length of time Ms Rowcliffe Carlson was underpaid and after discovering the underpayment, she had to patiently 

await the outcome of these proceedings, in which her employer has made no opposing submissions. 
132 For this further reason, I do not have a difficulty making an order that interest be paid on pursuant to of the FW Act. 
133 Referring to the relevant Federal Court Practice Note on calculating interest on judgment, which includes information on the 

rate of interest to be applied at the time of judgment, Mr Sneddon submitted a sum equivalent to 8.1% of the judgment sum 
should be paid.  

134 Applying this rate to the judgment sum, I find that the amount of interest the respondent should be ordered to pay is an amount 
of $2099.00. 

Declaration and orders to be made 
1. The Court declares the respondent has contravened the award by underpaying its employee Ms Rowcliffe Carlson the 

sum of $25,907.44. 
2. The Court orders the respondent to pay a fine fixed in the sum of $55,000. 
3. The Court orders the fine referred to in the preceding order (2) is to be paid pursuant to s 546(3) of the Fair Work Act 

2009 (Cth) as follows: 
i. $20,000 is to be paid to Ms Rowcliffe Carlson; and 
ii. $35,000 is to be paid to the claimant. 

4. The Court orders the respondent pay Ms Rowcliffe Carlson the further sum of $2099.00 being an order for interest 
pursuant to s 547 of the Fair Work Act 2009 (Cth) on the judgment sum of $25,907.44 which the Court ordered the 
respondent to pay on 24 November 2023. 

T. KUCERA 
INDUSTRIAL MAGISTRATE 

 
1 French J in Trade Practices Commission v CSR Limited [1990] FCA 762; (1991) 13 ATPR 41-076, which was cited with 

approval in Callan v Smith [2021] WAIRC 00216; 101 WAIG 1155 at [30]. 
2 Callan v Smith at [90]. 
3 Also see Callan v Smith at [109]. 
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APPENDIX 

 
 

INDUSTRIAL MAGISTRATES COURT 
 

Level 17, 111 St. Georges Terrace, Perth Western Australia 6000 
Postal Address: Locked Bag No. 1, Cloisters Square, Perth WA 6850 

Phone: (08) 9420 4467 | Fax General: (08) 9420 4500 
Free call: 1800 624 263 (from landlines) | Free fax: 1800 804 987 

Internet: www.imc.wa.gov.au  
Our Ref:  M 97 of 2023 
Enquiries: Clerk to the Industrial Magistrates Court 
Date: 28 November 2023 

Dear Mr Singh, 
CLAIM NO. M 97 OF 2023  
SHOP DISTRIBUTIVE & ALLIED EMPLOYEES ASSOCIATION -v- BALJIT KAUR PTY LTD 
I refer to the abovementioned application, which the Shop Distributive & Allied Employees Association (claimant) filed 
in the Western Australian Industrial Magistrates Court (Court) on 9 August 2023 (underpayments claim). 
The underpayments claim has been issued against Baljit Kaur Pty Ltd (respondent). The Court has been advised the 
respondent operates the “Vibe Bridgetown” service station, which is located at 169 Hampton Street, Bridgetown (Vibe 
Bridgetown). 
The records held by the Australian Securities and Investments Commission (ASIC) show that you are the respondent’s 
Director / Company Secretary, which in the usual course, are senior operational decision-making roles in businesses 
registered as companies. 
In addition to this, the claimant has advised that you hold yourself out as the owner of four “Vibe” service stations, one of 
which includes Vibe Bridgetown. 
Noting the seniority of your position with the respondent, the Court urges you to read the contents of this letter carefully. 
Particulars of the underpayments claim and orders sought against the respondent 
In the underpayments claim, the claimant alleges the respondent has, in breach of the Vehicle Repair Services and Retail 
Award 2020 (award), in the period 25 January 2021 to 19 February 2023, underpaid its employee Estelle Rowcliffe 
Carlson (Rowcliffe Carlson) the sum of $25,907.44 (unpaid wages). 
In addition to an order requiring the respondent pay the unpaid wages to Ms Rowcliffe Carlson, the claimant seeks the 
following further orders against the respondent: 

• An order requiring the respondent to pay interest on the unpaid wages under section 547 of the Fair Work 
Act 2009 (FW Act); 

• An order requiring the respondent pay a pecuniary penalty (which means a fine) to the claimant under 
sections 539(2) and 545 of the FW Act. 

The claimant advises that although it appears Ms Rowcliffe Carlson is now receiving the correct rates of pay as provided 
for under the award, the respondent has not taken any steps to pay her the unpaid wages. 
Respondent’s non-appearance and default judgement 
On 17 August 2023, the claimant served the underpayments claim by posting it to the respondent’s registered office; 
South Central Accounting & Tax Pty Ltd – Unit 8, 35 Biscayne Way, Jandakot. 
Despite the claimant serving the underpayments claim in the manner required under the Industrial Magistrates Court 
(General Jurisdiction) Regulations 2005 (regulations) and pursuant to section 109X of the Corporations Act 2001, the 
respondent failed to file a response in accordance with the regulations.  
Following the respondent’s failure to file a response, the claimant on 26 September 2023, made an application to the 
Court to issue orders in the underpayments claim (application for orders). This application for orders was listed for 
hearing on Tuesday 24 October 2023 (first hearing).  
During the first hearing, the claimant applied for the issuance of a default judgment in the sum of $25,907.44 which the 
Court granted (default judgement). A copy of this and the other orders the Court made at the first hearing are attached 
for your information (Court’s initial orders).  
Except for the default judgement, under the Court’s initial orders, the application for orders was adjourned to a further 
hearing on Monday 20 November 2023 (second hearing). 
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Second initial hearing 
As directed, the Court held a second initial hearing in relation to the underpayments claim on Monday 20 November 
2023. Regrettably, no one appeared for the respondent. 
For the second hearing, the claimant provided evidence of the steps it had taken to personally serve the Courts’s initial 
orders. To this end, the claimant provided an affidavit in which it’s counsel explained how he had engaged the services of 
a process server, who had unsuccessfully attempted to serve the Court’s initial orders at the home address that ASIC has 
on record, as your place of residence. 
From the information the process server provided on its attempts to serve the Court’s initial orders, it is clear you do not 
live at this address. 
In addition to the provision of this evidence, the claimant who had had filed submissions in support of its application, was 
ready to proceed with its argument for the imposition of a pecuniary penalty. 
Although the Court was within its rights to deal with and make final orders in relation to the underpayments claim at both 
the first and second hearings, it has determined the more appropriate course is to provide the respondent with a further 
opportunity to appear in Court and be heard on the claimant’s application for orders. 
In relation to this, a copy of the orders the Industrial Magistrate issued during the second hearing are also attached for 
your information. You will see a third hearing in the underpayments claim is to be held on Monday 18 December 2023. 
The hearing will commence at 9.15 am. 
Further hearing on 18 December 2023 
At the further hearing to be held on Monday 18 December 2023, the Court will, in addition to the unpaid wages you have 
already been ordered to pay, decide whether you should also be ordered to pay a fine. 
For the avoidance of any doubt, you are being given an opportunity to appear in Court on this date and be heard on 
whether a penalty should be imposed for the respondent’s contraventions of the award and if fine is to be ordered, how 
much. 
Please be aware that if you or a representative for the respondent fails to appear in Court on this date, the Industrial 
Magistrate may make final orders in the respondent’s absence, which could include an order requiring the respondent to 
pay to the claimant the maximum pecuniary penalty. 
The underpayment of an employee’s wages in breach of an award and the FW Act is a serious matter. The maximum 
pecuniary penalty the Court may impose in the circumstances of this case is a fine of $82 500.00. 
Please do not hesitate to contact the Court should you have any queries in relation to any matter raised by this letter on 
(08) 9420 4467 or by email, to registry@wairc.wa.gov.au.  
Yours sincerely 
CLERK OF THE INDUSTRIAL MAGISTRATES COURT  
Enc. 

 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2024 WAIRC 00069 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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Order 
WHEREAS this is an application under s 29(1)(c) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 23 January 2024 the Commission convened a conference and the matter settled between the parties; 
AND WHEREAS 24 January 2023, the applicant submitted a Form 1A – Multipurpose Form, to discontinue, however Registry 
were unable to accept the form for filing as it was deficient; 
AND WHEREAS on 9 February 2024, the Commission wrote to the parties proposing that an Order would issue to discontinue this 
matter on 14 February 2024 unless an objection was raised prior to this time; 
AND WHEREAS on 14 January 2024, no objection was received by either party; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
orders –  
 THAT application U 78 of 2023 is discontinued. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
 
 

 
 

2024 WAIRC 00021 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HELEN HARMER 

APPLICANT 
-v- 
SUSAN MARIA LE TESSIER 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE THURSDAY, 18 JANUARY 2024 
FILE NO/S B 56 OF 2023 
CITATION NO. 2024 WAIRC 00021 
 

Result Order issued 
Representation 
Applicant Ms H Harmer (on her own behalf) 
Respondent Ms S Le Tessier (on her own behalf) 
 

Order 
WHEREAS on 17 August 2023 the applicant filed a Form 3 – Contractual Benefit Claim, and on 12 September 2023 the 
respondent filed a Form 3A – Employer Response to Contractual Benefit Claim; 
AND WHEREAS by Directions issued on 18 October 2023 and Notices of Hearing issued on 7 November 2023, the matter was set 
down for a 3-day hearing on 17 to 19 June 2024;  
AND WHEREAS on 12 January 2024 the applicant sought leave to discontinue the matter, and on 15 January 2024 the respondent 
advised that she does not oppose the discontinuance of the matter; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby orders –  

THAT matter B 56 of 2023 be, and by this order is, discontinued by leave. 
(Sgd.)  C TSANG, 

[L.S.] Commissioner. 
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2024 WAIRC 00020 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HELEN HARMER 

APPLICANT 
-v- 
SUSAN MARIA LE TESSIER 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE THURSDAY, 18 JANUARY 2024 
FILE NO/S U 56 OF 2023 
CITATION NO. 2024 WAIRC 00020 
 

Result Order issued 
Representation 
Applicant Ms H Harmer (on her own behalf) 
Respondent Ms S Le Tessier (on her own behalf) 
 

Order 
WHEREAS on 16 August 2023 the applicant filed a Form 2 – Unfair Dismissal Application, and on 12 September 2023 the 
respondent filed a Form 2A – Employer Response to Unfair Dismissal Application; 
AND WHEREAS by Directions issued on 18 October 2023 and Notices of Hearing issued on 7 November 2023, the matter was set 
down for a 9-day hearing on 25 to 28 March 2024, 11 to 12 April 2024 and 15 to 17 April 2024;  
AND WHEREAS on 12 January 2024 the applicant sought leave to discontinue the matter, and on 15 January 2024 the respondent 
advised that she does not oppose the discontinuance of the matter; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby orders –  

THAT matter U 56 of 2023 be, and by this order is, discontinued by leave. 
(Sgd.)  C TSANG, 

[L.S.] Commissioner. 
 

 

2024 WAIRC 00023 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MICHAEL HYDER 

APPLICANT 
-v- 
DEPARTMENT OF PRIMARY INDUSTRY AND REGIONAL DEVELOPMENT WESTERN 
AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 19 JANUARY 2024 
FILE NO/S U 19 OF 2023 
CITATION NO. 2024 WAIRC 00023 
 

Result Application Dismissed 
Representation 
Applicant Mr M Hyder 
Respondent Ms L Brick 
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Order 
WHEREAS this is an application under s 29(1)(c) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 17 April 2023 the applicant filed a Form 2 – Unfair Dismissal Application;  
AND WHEREAS on 9 May 2023, the respondent filed a Form 2A – Employer Response to Unfair Dismissal Application; 
AND WHEREAS on 16 May 2023 a conciliation conference was convened between the parties; 
AND WHEREAS on 19 December 2023 the Commission wrote to the applicant informing that given the length of time since the 
last correspondence was received unless a party objected, this matter would be closed on 9 January 2024; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
orders –  
 THAT application U 19 of 2023 is dismissed. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

UNIONS—Matters dealt with under Section 66 
2024 WAIRC 00014 

ORDER PURSUANT TO S.66 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER MCGEE 
APPLICANT 

-v- 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE TUESDAY, 16 JANUARY 2024 
FILE NO/S PRES 15 OF 2023 
CITATION NO. 2024 WAIRC 00014 
 

Result Order issued 
Representation 
Applicant Mr S Farrell as agent 
Respondent Mr S Farrell as agent 
 

Order 
WHEREAS on 18 December 2023, the Commission published reasons for decision ([2023] WAIRC 00968); 
AND WHEREAS on 18 December 2023, the Commission made an order ([2023] WAIRC 00969) which was deposited in the 
office of the Registrar;  
AND WHEREAS the applicant has applied to vary order (1) of the order to add a new subparagraph (o) “Director, Northern Region 
Sergeant Bryn Papalia”; 
AND WHEREAS the variation is unopposed; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby 
orders – 

(1) THAT order (1) of the order of the Commission of 18 December 2023 ([2023] WAIRC 00969) be and is hereby 
rescinded and a new order (1) be made in the following terms: 

(1) THAT an Interim Board of Directors of the Western Australian Police Union of Workers is 
established and constituted as follows: 

(a) President  
Sergeant Paul Gale 

(b) Senior Vice President 
Sergeant David Flaherty 

(c) Vice President 
Senior Constable Todd Robinson 
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(d) Treasurer 
Inspector Martin Voyez 

(e) Director, Metropolitan Region 
Sergeant David McDonald 

(f) Director, Metropolitan Region 
Senior Sergeant Bradley Bird 

(g) Director, Metropolitan Region 
Senior Constable Matthew Pow 

(h) Director, Metropolitan Region 
Detective Senior Sergeant Lindsay Garratt 

(i) Director, Metropolitan Region 
Inspector Gary Lewis 

(j) Director, Metropolitan Region 
Sergeant Scott Sulley 

(k) Director, Metropolitan Region 
Sergeant Dayna Rigoir 

(l) Director, Metropolitan Region 
Senior Constable Aaron Hickey 

(m) Director, Metropolitan Region 
Ms Narelle Kiddey 

(n) Director, Metropolitan Region 
Sergeant Russell Cowie 

(o) Director, Northern Region 
Sergeant Bryn Papalia 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

CORRECTIONS— 

2024 WAIRC 00042 
CITY OF BELMONT OUTSIDE WORKFORCE INDUSTRIAL AGREEMENT 2023 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CITY OF BELMONT 

APPLICANT 
-v- 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) AND 
ANOTHER 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 29 JANUARY 2024 
FILE NO. AG 2 OF 2024 
CITATION NO. 2024 WAIRC 00042 
 

Result Correction Order issued 
 

Correction Order 
WHEREAS a ‘slip’ error occurred in the Order ([2024] WAIRC 00036) that was deposited in the office of the Registrar on 
25 January 2024; 
NOW THEREFORE the Commission, in order to correct this error, and pursuant to the powers conferred under the Industrial 
Relations Act 1979 (WA), hereby orders – 

THAT the date of the Order ([2024] WAIRC 00036) be corrected by substituting the date ‘Thursday, 29 January 2024’ 
with ‘Thursday, 25 January 2024’. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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2024 WAIRC 00017 
DEPARTMENT OF JUSTICE PRISON OFFICERS' INDUSTRIAL AGREEMENT 2022 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEPARTMENT OF JUSTICE 

APPLICANT 
-v- 
WESTERN AUSTRALIAN PRISON OFFICERS UNION 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 17 JANUARY 2024 
FILE NO/S AG 33 OF 2023 
CITATION NO. 2024 WAIRC 00017 
 

Result Correcting order issued 
Representation 
Applicant Mr C Pettit (as agent) 
Respondent Mr B Hanlon (as agent) 
 

Correcting Order 
WHEREAS the Department of Justice Prison Officers’ Industrial Agreement 2022 (Industrial Agreement) was registered as an 
industrial agreement by the Commission’s order [2023] WAIRC 00910 on Tuesday, 21 November 2023;  
AND WHEREAS on Monday, 18 December 2023 the parties identified three unintentional sets of drafting errors in the Industrial 
Agreement and asked the Commission to issue an order correcting the Industrial Agreement; 
AND WHEREAS the parties identified that in order to correct the unintentional drafting errors in cl 27 – Rate of Pay for Overtime, 
pages 24-26 of the Industrial Agreement need to be replaced; 
AND WHEREAS the parties identified that in order to correct the unintentional drafting errors in cl 155 – Dispute Resolution 
Procedure for Individual Disputes, page 115 of the Industrial Agreement needs to be replaced; 
AND WHEREAS the parties identified that in order to correct the unintentional drafting errors in Schedule A – Annualised 
Salaries, page 121 of the Industrial Agreement needs to be replaced; 
AND WHEREAS on Monday, 18 December 2023 the parties provided to the Commission replacement pages correcting the 
unidentified drafting errors in cl 27, cl 155 and Schedule A; 
NOW THEREFORE the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) orders: 

THAT the Department of Justice Prison Officers’ Industrial Agreement 2022 be corrected by inserting the replacement 
pages 24-26, 115, and 121 provided by the parties on Monday, 18 December 2023; and 
THAT the corrected agreement annexed to this order replace the agreement registered on Tuesday, 21 November 2023. 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00048 
DISABILITY SERVICES COMMISSION – UNITED WORKERS UNION (WA) – DISABILITY SUPPORT WORKERS 

INDUSTRIAL AGREEMENT 2022 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DISABILITY SERVICES COMMISSION 
APPLICANT 

-v- 
UNITED WORKERS UNION (WA) 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE WEDNESDAY, 31 JANUARY 2024 
FILE NO/S AG 27 OF 2023 
CITATION NO. 2024 WAIRC 00048 
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Result Correction Order issued 
Representation 
Applicant Department of Communities 
Respondent United Workers Union 
 

Correction Order 

WHEREAS on 14 December 2023, the Disability Services Commission - United Workers Union (WA) - Disability Support 
Workers Industrial Agreement 2022 (Agreement) was registered as an industrial agreement in the Commission by Order ([2023] 
WAIRC 00951); 

AND WHEREAS on 22 December 2023, the Department of Communities wrote to the Commission informing that typographical 
errors in the Agreement had been identified at subclauses 11A.6, 11A.6(a)(i)(bb), 11A.6(d), 39.33(d), and 47.7(a)(ii); 

AND WHEREAS on 24 January 2024, the parties have provided to the Commission a replacement Agreement to correct the 
typographical errors identified; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 

THAT the Order ([2022] WAIRC 00951) be corrected by substituting the Agreement as provided by the parties on 24 January 
2024. 

(Sgd.)  T KUCERA, 
[L.S.] Commissioner. 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 
2024 WAIRC 00015 

WA LABOR ENTERPRISE AGREEMENT 2023 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

APPLICANT 
-v- 
AUSTRALIAN LABOR PARTY (WESTERN AUSTRALIAN BRANCH) AND PERTH TRADES 
HALL INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE TUESDAY, 16 JANUARY 2024 
FILE NO/S AG 36 OF 2023 
CITATION NO. 2024 WAIRC 00015 
 
Result Order issued 
Representation 
Applicant Mr R Knox  
Respondent Ms L Cayoun  
 

Order 
WHEREAS the parties consent to an order amending the name of the respondents to the application to correctly reflect the record; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby orders – 

THAT the name of the respondent to the application ‘Australian Labor Party (Western Australian Branch) and Perth 
Trades Hall Incorporated’ be deleted and substituted for ‘Australian Labor Party (Western Australian Branch)’ as the first 
respondent and ‘Perth Trades Hall Incorporated’ as the second respondent. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 
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2024 WAIRC 00052 

INTERPRETATION OF THE DEPARTMENT OF JUSTICE PRISON OFFICERS' INDUSTRIAL AGREEMENT 2022 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MINISTER FOR CORRECTIVE SERVICES 
APPLICANT 

-v- 
WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 6 FEBRUARY 2024 
FILE NO. APPL 1 OF 2024 
CITATION NO. 2024 WAIRC 00052 
 
Result Direction issued 
Representation  
Applicant Mr C Arnold (of counsel) 
Respondent Mr D Stojanoski (of counsel) 
 

Direction 
HAVING heard from Mr C Arnold of counsel on behalf of the Minister for Corrective Services and Mr D Stojanoksi of counsel on 
behalf of the Western Australian Prison Officers’ Union of Workers, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT the Western Australian Prison Officers’ Union of Workers file any application to dismiss APPL 
1 of 2024 by no later than 20 February 2024. 

2. THAT the Western Australian Prison Officers' Union of Workers file written submissions in support of the 
application to dismiss at least 14 calendar days prior to the date of the hearing.  

3. THAT the Minister for Corrective Services file submissions in response to the application to dismiss at least 
7 calendar days prior to the date of the hearing. 

4. THAT the application to dismiss be listed for a hearing of 1 day’s duration on a date to be fixed. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 
2024 WAIRC 00043 

MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

APPLICANT 
-v- 
CITY OF KALAMUNDA, LOCAL GOVERNMENT, RACING AND CEMETERIES 
EMPLOYEES UNION (WA), SHIRE OF BODDINGTON, SHIRE OF DALWALLINU, SHIRE OF 
YALGOO, SHIRE OF BRIDGETOWN GREENBUSHES, SHIRE OF BRUCE ROCK, SHIRE OF 
CARNAMAH, SHIRE OF DOWERIN, SHIRE OF GOOMALLING, SHIRE OF HALLS CREEK, 
SHIRE OF HARVEY, SHIRE OF KONDININ, SHIRE OF LAVERTON, SHIRE OF LEONORA, 
SHIRE OF MURRAY, SHIRE OF NANNUP, SHIRE OF NAREMBEEN, SHIRE OF 
RAVENSTHORPE, SHIRE OF SANDSTONE, SHIRE OF THREE SPRINGS, SHIRE OF 
VICTORIA PLAINS, SHIRE OF WAGIN, SHIRE OF WANDERING, SHIRE OF WAROONA, 
SHIRE OF WOODANILLING, WESTERN AUSTRALIAN LOCAL GOVERNMENT 
ASSOCIATION 

RESPONDENTS 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 29 JANUARY 2024 
FILE NO. APPL 3 OF 2023 
CITATION NO. 2024 WAIRC 00043 
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Result Direction issued 
Representation  
Applicant Mr C Fogliani (of counsel) 
Respondents Mr K Trainer (as agent) 
  Mr M FitzGerald (as agent) 
  Mr N Ellery (of counsel) 
 

Direction 
WHEREAS on 23 January 2024, the Commission issued directions in this matter: [2024] WAIRC 00027; 
AND WHEREAS on 25 January 2024, the Western Australian Local Government Association (WALGA) notified the Commission 
that at the hearing on 17 January 2024, it had opposed the directions sought and that the Direction [2024] WAIRC 00027 issued 
was not “by consent” as described; 
NOW THEREFORE the Commission notes the error in the direction issued and now pursuant to the powers conferred under the 
Industrial Relations Act 1979 (WA) (the Act) and hereby directs: 

1. THAT the Direction [2024] WAIRC 00027 issued on 23 January 2024 be vacated. 
2. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, the relevant 

respondents (City of Kalamunda, Shire of Boddington, Shire of Bruce Rock, Shire of Carnamah, Shire of 
Dowerin, Shire of Goomalling, Shire of Halls Creek, Shire of Harvey, Shire of Kondinin, Shire of Murray, 
Shire of Nannup, Shire of Narembeen, Shire of Ravensthorpe, Shire of Three Springs, Shire of Wagin, Shire of 
Wandering, Shire of Woodanilling, and Shire of Yalgoo) are to file with Registry a copy of the Equal 
Employment Opportunity Annual Workforce Data Spreadsheet that the relevant respondent completed and 
provided to the Public Sector Commission for the period of 2022-2023. 

3. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, WALGA shall 
file all documents relating to its ‘sector survey’ concerning proposed amendments to the Municipal Employees 
(Western Australia) Award 2021 (Award). This includes: 
(a) The survey documents distributed by WALGA to local governments concerning the proposed 

amendments to the Award. 
(b) The unredacted, individual responses received by WALGA from local governments. 

4. THAT the disclosure of documents at direction 3 be limited to the representatives of the parties and officers of 
the parties’ organisations. 

5. THAT the applicant’s application to vary the Award be listed for a hearing of 10 days, starting on a date not 
before 1 March 2024. 

6. THAT no later than 14 days before the hearing date, the applicant shall file an outline of opening submissions. 
7. THAT no later than 7 days before the hearing date, the respondents shall file an outline of opening submissions. 
8. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00027 
MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

APPLICANT 
-v- 
CITY OF KALAMUNDA, LOCAL GOVERNMENT, RACING AND CEMETERIES 
EMPLOYEES UNION (WA), SHIRE OF BODDINGTON, SHIRE OF DALWALLINU, SHIRE OF 
YALGOO, SHIRE OF BRIDGETOWN GREENBUSHES, SHIRE OF BRUCE ROCK, SHIRE OF 
CARNAMAH, SHIRE OF DOWERIN, SHIRE OF GOOMALLING, SHIRE OF HALLS CREEK, 
SHIRE OF HARVEY, SHIRE OF KONDININ, SHIRE OF LAVERTON, SHIRE OF LEONORA, 
SHIRE OF MURRAY, SHIRE OF NANNUP, SHIRE OF NAREMBEEN, SHIRE OF 
RAVENSTHORPE, SHIRE OF SANDSTONE, SHIRE OF THREE SPRINGS, SHIRE OF 
VICTORIA PLAINS, SHIRE OF WAGIN, SHIRE OF WANDERING, SHIRE OF WAROONA, 
SHIRE OF WOODANILLING, WESTERN AUSTRALIAN LOCAL GOVERNMENT 
ASSOCIATION 

RESPONDENTS 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 23 JANUARY 2024 
FILE NO. APPL 3 OF 2023 
CITATION NO. 2024 WAIRC 00027 
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Result Direction issued 
Representation  
Applicant Mr C Fogliani (of counsel) 
Respondent Mr K Trainer (as agent) 
   Mr M FitzGerald (as agent) 
   Mr N Ellery (of counsel) 
 

Direction 
HAVING heard from Mr Fogliani on behalf of the applicant and Mr Trainer, Mr FitzGerald and Mr Ellery on behalf of the 
respondents, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (the Act), and by 
consent, hereby directs: 

1. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, the relevant 
respondents (City of Kalamunda, Shire of Boddington, Shire of Bruce Rock, Shire of Carnamah, Shire of Dowerin, 
Shire of Goomalling, Shire of Halls Creek, Shire of Harvey, Shire of Kondinin, Shire of Murray, Shire of Nannup, 
Shire of Narembeen, Shire of Ravensthorpe, Shire of Three Springs, Shire of Wagin, Shire of Wandering, Shire of 
Woodanilling, and Shire of Yalgoo) are to file with Registry a copy of the Equal Employment Opportunity Annual 
Workforce Data Spreadsheet that the relevant respondent completed and provided to the Public Sector Commission 
for the period of 2022-2023; 

2. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, the Western 
Australian Local Government Association (WALGA) shall file all documents relating to its ‘sector survey’ 
concerning proposed amendments to the Award.  This includes: 

 (a) The survey documents distributed by WALGA to local governments concerning the proposed 
amendments to the Award. 

 (b) The unredacted, individual responses received by WALGA from local governments. 
3. THAT the disclosure of documents at paragraph 2 be limited to the representatives of the parties and officers of the 

parties’ organisations; 
4. THAT the applicant’s application to vary the Award be listed for a hearing of 10 days, starting on a date not before 1 

March 2024;  
5. THAT no later than 14 days before the hearing date, the applicant shall file an outline of opening submissions; 
6. THAT no later than 7 days before the hearing date, the respondents shall file an outline of opening submissions; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00044 
LOCAL GOVERNMENT OFFICERS’ (WESTERN AUSTRALIA) AWARD 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
CITY OF KALAMUNDA, THE ASSOCIATION OF PROFESSIONAL ENGINEERS, 
AUSTRALIA (WESTERN AUSTRALIAN BRANCH) ORGANISATION OF EMPLOYEES 
(APEA), SHIRE OF BODDINGTON, SHIRE OF DALWALLINU, SHIRE OF YALGOO, SHIRE 
OF BRIDGETOWN GREENBUSHES, SHIRE OF BRUCE ROCK, SHIRE OF CARNAMAH, 
SHIRE OF DOWERIN, SHIRE OF GOOMALLING, SHIRE OF HALLS CREEK, SHIRE OF 
HARVEY, SHIRE OF KONDININ, SHIRE OF LAVERTON, SHIRE OF LEONORA, SHIRE OF 
MURRAY, SHIRE OF NANNUP, SHIRE OF NAREMBEEN, SHIRE OF RAVENSTHORPE, 
SHIRE OF SANDSTONE, SHIRE OF THREE SPRINGS, SHIRE OF VICTORIA PLAINS, SHIRE 
OF WAGIN, SHIRE OF WANDERING, SHIRE OF WAROONA, SHIRE OF WOODANILLING, 
WESTERN AUSTRALIAN LOCAL GOVERNMENT ASSOCIATION 

RESPONDENTS 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 29 JANUARY 2024 
FILE NO. APPL 4 OF 2023 
CITATION NO. 2024 WAIRC 00044 
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Result Direction issued 
Representation  
Applicant Mr C Fogliani (of counsel) 
Respondents Mr K Trainer (as agent) 
  Mr M FitzGerald (as agent) 
  Mr N Ellery (of counsel) 
 

Direction 
WHEREAS on 23 January 2024, the Commission issued directions in this matter: [2024] WAIRC 00028; 
AND WHEREAS on 25 January 2024, the Western Australian Local Government Association (WALGA) notified the Commission 
that at the hearing on 17 January 2024, it had opposed the directions sought and that the Direction [2024] WAIRC 00028 issued 
was not “by consent” as described; 
NOW THEREFORE the Commission notes the error in the direction issued and now pursuant to the powers conferred under the 
Industrial Relations Act 1979 (WA) (the Act) and hereby directs: 

1. THAT the Direction [2024] WAIRC 00028 issued on 23 January 2024 be vacated. 
2. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, the relevant 

respondents (City of Kalamunda, Shire of Boddington, Shire of Bruce Rock, Shire of Carnamah, Shire of 
Dowerin, Shire of Goomalling, Shire of Halls Creek, Shire of Harvey, Shire of Kondinin, Shire of Murray, 
Shire of Nannup, Shire of Narembeen, Shire of Ravensthorpe, Shire of Three Springs, Shire of Wagin, Shire of 
Wandering, Shire of Woodanilling and Shire of Yalgoo) are to file with Registry a copy of the Equal 
Employment Opportunity Annual Workforce Data Spreadsheet that the relevant respondent completed and 
provided to the Public Sector Commission for the period of 2022-2023. 

3. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, WALGA shall 
file all documents relating to its ‘sector survey’ concerning proposed amendments to the Local Government 
Officers’ (Western Australia) Award 2021 (Award). This includes: 
(a) The survey documents distributed by WALGA to local governments concerning the proposed 

amendments to the Award. 
(b) The unredacted, individual responses received by WALGA from local governments. 

4. THAT the disclosure of documents at direction 3 be limited to the representatives of the parties and officers of 
the parties’ organisations. 

5. THAT the parties have liberty to apply on short notice. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2024 WAIRC 00028 
LOCAL GOVERNMENT OFFICERS’ (WESTERN AUSTRALIA) AWARD 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
CITY OF KALAMUNDA, THE ASSOCIATION OF PROFESSIONAL ENGINEERS, 
AUSTRALIA (WESTERN AUSTRALIAN BRANCH) ORGANISATION OF EMPLOYEES 
(APEA), SHIRE OF BODDINGTON, SHIRE OF DALWALLINU, SHIRE OF YALGOO, SHIRE 
OF BRIDGETOWN GREENBUSHES, SHIRE OF BRUCE ROCK, SHIRE OF CARNAMAH, 
SHIRE OF DOWERIN, SHIRE OF GOOMALLING, SHIRE OF HALLS CREEK, SHIRE OF 
HARVEY, SHIRE OF KONDININ, SHIRE OF LAVERTON, SHIRE OF LEONORA, SHIRE OF 
MURRAY, SHIRE OF NANNUP, SHIRE OF NAREMBEEN, SHIRE OF RAVENSTHORPE, 
SHIRE OF SANDSTONE, SHIRE OF THREE SPRINGS, SHIRE OF VICTORIA PLAINS, SHIRE 
OF WAGIN, SHIRE OF WANDERING, SHIRE OF WAROONA, SHIRE OF WOODANILLING, 
WESTERN AUSTRALIAN LOCAL GOVERNMENT ASSOCIATION 

RESPONDENTS 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 23 JANUARY 2024 
FILE NO. APPL 4 OF 2023 
CITATION NO. 2024 WAIRC 00028 
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Result Direction issued 
Representation  
Applicant Mr C Fogliani (of counsel) 
Respondent Ms J Parnell (as agent) 
   Mr M FitzGerald (as agent) 
   Mr N Ellery (of counsel) 
 

Direction 
HAVING heard from Mr Fogliani on behalf of the applicant and Ms Parnell, Mr FitzGerald and Mr Ellery on behalf of the 
respondents, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (the Act), and by 
consent, hereby directs: 

1. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, the relevant 
respondents (City of Kalamunda, Shire of Boddington, Shire of Bruce Rock, Shire of Carnamah, Shire of Dowerin, 
Shire of Goomalling, Shire of Halls Creek, Shire of Harvey, Shire of Kondinin, Shire of Murray, Shire of Nannup, 
Shire of Narembeen, Shire of Ravensthorpe, Shire of Three Springs, Shire of Wagin, Shire of Wandering, Shire of 
Woodanilling and Shire of Yalgoo) are to file with Registry a copy of the Equal Employment Opportunity Annual 
Workforce Data Spreadsheet that the relevant respondent completed and provided to the Public Sector Commission 
for the period of 2022-2023; 

2. THAT before 29 January 2024, and in accordance with sections 27(1)(o) and 27(1)(v) of the Act, the Western 
Australian Local Government Association (WALGA) shall file all documents relating to its ‘sector survey’ 
concerning proposed amendments to the Award.  This includes: 

 (a) The survey documents distributed by WALGA to local governments concerning the proposed 
amendments to the Award. 

 (b) The unredacted, individual responses received by WALGA from local governments. 
3. THAT the disclosure of documents at paragraph 2 be limited to the representatives of the parties and officers of the 

parties’ organisations; and 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00012 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JESSICA MCCARTHY 

APPLICANT 
-v- 
MY FOODIE BOX LIMITED 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 12 JANUARY 2024 
FILE NO. B 67 OF 2023 
CITATION NO. 2024 WAIRC 00012 
 

Result Direction issued 
Representation  
Applicant Ms J McCarthy 
Respondent Ms M Hughes and Mr B Hughes 
 

Direction 
HAVING heard from the applicant on her own behalf and Ms Hughes and Mr Hughes on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

1. THAT the respondent file and serve a on Form 3A – Employer Response to Contractual Benefit Claim, by no later than 30 
January 2024; 

https://portal.wairc.wa.gov.au/forms/information-for-parties/WAIRC/3A
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2 THAT the applicant file and serve (by way of affidavit or statutory declaration) sworn signed witness statements by no 
later than 13 February 2024; 

3. THAT the respondent file and serve (by way of affidavit or statutory declaration) sworn signed witness statements by no 
later than 27 February 2024; 

4. THAT the applicant file and serve an outline of submissions, and any list of authorities upon which they intend to rely, by 
no later than 5 March 2024;  

5. THAT the applicant file and serve (by way of affidavit or statutory declaration) sworn witness statements in response to 
the respondent’s witness statements by no later than 12 March 2024;  

6. THAT the respondent file and serve an outline of submissions, and any list of authorities, upon which they intend to rely, 
by no later than 19 March 2024; 

6. THAT the matter be listed for a hearing on a date to be determined not before 26 March 2024; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00011 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JESSICA MCCARTHY 

APPLICANT 
-v- 
MY FOODIE BOX PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 12 JANUARY 2024 
FILE NO/S B 67 OF 2023 
CITATION NO. 2024 WAIRC 00011 
 
Result Name of respondent amended 
Representation 
Applicant Ms J McCarthy 
Respondent Ms M Hughes and Mr B Hughes 
 

Order 
HAVING heard from the applicant on her own behalf and Ms Hughes and Mr Hughes on behalf of the respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

THAT the name of the respondent be amended to My Foodie Box Limited. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 
2024 WAIRC 00045 

CONTRACTUAL BENEFIT CLAIM 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LACHLAN JOHN CRAIGIE 
APPLICANT 

-v- 
GMA METALS AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE TUESDAY, 30 JANUARY 2024 
FILE NO/S B 95 OF 2023 
CITATION NO. 2024 WAIRC 00045 
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Result Order issued 
Representation 
Applicant Ms S Edwads (of counsel) 
Respondent Mr R Pedulla 
 

Order 
HAVING heard from Ms S Edwards of counsel on behalf of the applicant and Mr R Pedulla on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the applicant file his witness statements attaching all documents that will be relied upon in support of the 
claim by 20 February 2024; 

2. THAT the respondent file its witness statements attaching all documents that will be relied upon in support of its 
response by 12 March 2024; 

3. THAT for the purposes of listing the matter for hearing, the parties are to provide the Commission with a list of their 
unavailable dates by 6 February 2024; and 

4. THAT there be liberty to apply on short notice. 
(Sgd.)  T KUCERA, 

[L.S.] Commissioner. 
 

 

2024 WAIRC 00024 
DISPUTE RE DISMISSAL OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LOCAL GOVERNMENT, RACING AND CEMETERIES UNION (WA) 

APPLICANT 
-v- 
CITY OF SWAN 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 22 JANUARY 2024 
FILE NO. C 1 OF 2024 
CITATION NO. 2024 WAIRC 00024 
 

Result Direction issued 
Representation  
Applicant Mr K Trainer 
Respondent Mr P van den Merwe of counsel  
 

Direction 
WHEREAS on 29 December 2023 the applicant, the Local Government, Racing and Cemeteries Union (WA), filed an application 
under s 44 of the Industrial Relations Act 1979 (WA) for a compulsory conference to seek the assistance of the Commission to 
resolve a dispute concerning the termination of employment of its member, Mr Matthew Hepi by the City of Swan on 12 December 
2023; 
AND WHEREAS by its application, the Union alleges that Mr Hepi’s employment was terminated unfairly, and the Union seeks 
Mr Hepi’s reinstatement to employment with the City without loss of wages or conditions; 
AND WHEREAS the City denies the termination of employment was unfair or that the Union is entitled to any relief in respect of 
it; 
AND WHEREAS a compulsory conference was convened by the Commission on 19 January 2024; 
AND WHEREAS in the course of the compulsory conference, the parties explored options for resolution of the dispute on a 
confidential basis, but did not reach agreement for resolution of the dispute; 
AND WHEREAS during the compulsory conference, the City sought a direction from the Commission that the parties exchange 
final written offers after the conclusion of the conference to allow the parties a period of time to consider further whether the matter 
could be resolved by agreement. The City also sought a direction that the Union’s offer detail how its final offer resolved the 
concerns it and Mr Hepi had which were identified as barriers to resolution of the matter on terms explored in the conference; 
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AND WHEREAS the Union agreed to exchange final written offers but did not agree to provide details of how its final offer 
resolved the concerns it and Mr Hepi had on the basis that to do so would have no utility in light of the discussions had during the 
conference; 
AND WHEREAS the parties consent to the dispute being referred for arbitration if the exchange of final written offers does not 
result in the resolution of the matter; 
AND WHEREAS having presided over the conference, it appears to me that the provision of the details sought by the City would 
assist the parties to formulate and respond to future offers or counter-offers and would, therefore, improve the prospects of the 
matter resolving by conciliation; 
AND WHEREAS I the undersigned consider that it is appropriate to give the directions sought; 
NOW THEREFORE pursuant to the powers vested in me by s 44(6) of the Act, I hereby direct – 

1. THAT by 24 January 2024, the Union provide the City with its final and best proposal for resolution of this 
matter, in writing, and that in doing so, the Union detail how its proposal addresses Mr Hepi’s concern that he 
be vindicated and the benefit of permanent employment be restored. 

2. THAT by 2 February 2024, the City respond to the Union’s proposal in writing by either accepting the proposal, 
or making a counter-proposal. 

3. THAT if the City makes a written counter-proposal under direction 2, that by 9 February 2024, the Union 
respond in writing to the counter-proposal either accepting or rejecting the counter-proposal. 

4. THAT the conference be adjourned to a date to be fixed not before 9 February 2024. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 
2024 WAIRC 00056 

DISPUTE RE SETTLEMENT AGREEMENTS REGARDING COUNTRY RELIEVING ALLOWANCE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE UNITED PROFESSIONAL FIREFIGHTERS UNION OF WESTERN AUSTRALIA 
APPLICANT 

-v- 
DEPARTMENT OF FIRE AND EMERGENCY SERVICES 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE TUESDAY 6 FEBRUARY 2024 
FILE NO/S CR 12 OF 2023 
CITATION NO. 2024 WAIRC 00056 
 
Result Order issued 
Representation 
Applicant Mr J Carroll (of counsel) 
Respondent Mr C Fogliani (of counsel) 
 

Order 
WHEREAS this matter was referred for hearing and determination under s 44 of the Industrial Relations Act 1979 (WA) on 6 
December 2023; 
AND WHEREAS on 14 December 2023 the Commission directed: 

1.  That the applicant file outlines of evidence and documents (other than the agreed documents) on which it intends to rely 
by 4.00 pm, Thursday 25 January 2024; 

2.  That the respondent file outlines of evidence and documents (other than the agreed documents) on which it intends to rely 
by 4.00 pm, Thursday 15 February 2024; 

3.  That the applicant file written submissions and a list of authorities by 4.00 pm, Thursday 29 February 2024; 
4.  That the respondent file written submissions and a list of authorities by 4.00 pm, Thursday 14 March 2024; 
5. That the matter be listed for a two-day hearing on dates to be fixed; 
6. That discovery be informal; and  
7. That the parties have liberty to apply. 

AND WHEREAS on 25 January 2024 the applicant filed outline of evidence for Mr Tom Nolan and an unindexed bundle of 
documents; 
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AND WHEREAS on 31 January 2024 the respondent made an application seeking the following orders: 
1. The applicant file a substituted witness outline of Mr Tom Nolan which complies with paragraph 10 of Practice Note 9 of 

2021 by identifying the substance of the evidence that Mr Nolan will give and not just the topics upon which he will give 
evidence, by a date to be fixed; 

2. The applicant file a substituted bundle of documents upon which it intends to rely which contains an index of the 
documents in the bundle, by a date to be fixed; 

3. Directions 2 to 4 of the directions made on 14 December 2023 be vacated and new programming directions be issued 
taking into account the time for the applicant to comply with any orders to file a substituted outline of evidence and 
substituted bundle of documents (Application); 

AND WHEREAS on 2 February 2024 the Commission suspended the programming directions and directed the applicant to respond 
to the Application; 
AND WHEREAS on 5 February 2024 the applicant filed a response to the Application. In effect the applicant says that its case is 
clearly set out in the Memorandum of Matters Referred, Mr Nolan’s outline of evidence is not deficient, the documents speak for 
themselves and the case is likely to turn on the statement of agreed facts and agreed documents, rather than on Mr Nolan’s 
evidence. The applicant says its documents are clearly marked and electronically bookmarked. After the respondent has filed its 
materials, the applicant will create a court book with an index to the documents; 
AND WHEREAS the Commission has considered the Application, the applicant’s response to the Application, Mr Nolan’s outline 
of evidence and the documents filed by the applicant;  
AND WHEREAS the Commission considers that Mr Nolan’s outline of evidence is deficient because it does not adequately 
identify the substance of Mr Nolan’s proposed evidence in relation to the matters set out at [2], [4], parts of [5], and [6], and that it 
would assist the Commission if the applicant’s documents were indexed. In the circumstances, for the expeditious and just hearing 
and determination of this matter, the Commission considers that the applicant should file a substituted outline of evidence for 
Mr Nolan that identifies the substance of the evidence that Mr Nolan will give (and not just the topics on which he will give 
evidence), and a substituted bundle of documents on which the applicant intends to rely which contains an index of the documents 
in the bundle; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979 (WA), 
hereby order – 

THAT by 4.00 pm on Wednesday 14 February 2024 the applicant file a substituted outline of evidence for Mr Nolan that 
identifies the substance of the evidence that Mr Nolan will give (and not just the topics on which he will give evidence); 
and 
THAT by 4.00 pm on Wednesday 14 February 2024 the applicant file a substituted bundle of documents on which the 
applicant intends to rely which contains an index of the documents in the bundle.  
THAT by 4.00 pm on Monday 19 February 2024 the parties confer and inform chambers of their views about the 
proposed timing of previous directions 2 to 4. 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00034 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER PRES 10/2022 GIVEN ON 10 

OCTOBER 2023 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SAMANTHA FENN 
APPELLANT 

-v- 
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH 
AND ANOTHER 

RESPONDENTS 
THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION - 
INTERVENOR 29B PARTY  

INTERVENOR 
CORAM FULL BENCH 

SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T B WALKINGTON 
COMMISSIONER C TSANG 

DATE WEDNESDAY, 24 JANUARY 2024 
FILE NO/S FBA 7 OF 2023 
CITATION NO. 2024 WAIRC 00034 
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Result Direction issued 
Representation (on the papers) 
Appellant Eureka Lawyers 
First Respondent Belinda Burke Legal Pty Ltd 
Second Respondent State Solicitor's Office 
Intervenor State Solicitor's Office 
 

Direction 
WHEREAS on 20 December 2023, a Direction issued in respect this matter ([2023] WAIRC 00981); 
AND WHEREAS on 23 January 2023, counsel for the appellant sought for directions 2, 3 and 4 of [2023] WAIRC 00981 to be 
extended by consent of the parties; 
AND WHEREAS no objection has been received from the other parties and intervenor in relation to the request; 
AND WHEREAS the Full Bench has considered the request; 
NOW THEREFORE, the Full Bench, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby directs – 

1. THAT the date in direction 2 of [2023] WAIRC 00981 be varied to no later than 8 March 2024. 
2. THAT the date in direction 3 of [2023] WAIRC 00981 be varied to no later than 5 April 2024. 
3. THAT the date in direction 4 of [2023] WAIRC 00981 be varied to no later than 5 April 2024. 

 By the Full Bench 
(Sgd.)  R  COSENTINO, 

[L.S.] Senior Commissioner. 
 

 
 

2024 WAIRC 00041 
APPEAL AGAINST THE DECISION OF THE FULL BENCH IN FBA 3/2023 

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 
PARTIES PENELOPE ANNE FAGAN 

APPELLANT 
-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM BUSS J 
DATE THURSDAY, 25 JANUARY 2024 
FILE NO/S IAC 1 OF 2024 
CITATION NO. 2024 WAIRC 00041 
 

Result Programming Orders Issued 
 

Order 
1. The appellant file submissions and a list of legal authorities and serve a copy on the respondent by 4:00pm on 19 February 

2024. 
2. The respondent file submissions and a list of legal authorities and serve a copy on the appellant by 4:00pm on 14 March 2024. 
3. The appellant file the appeal book together with three hard copies and serve a copy on the respondent by 4:00pm on 8 April 

2024. 
(Sgd.)  S BASTIAN, 

[L.S.] Clerk of Court. 
 
 

 
 



104 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    231 
 

2024 WAIRC 00018 
INTERPRETATION OF THE WESTERN AUSTRALIA POLICE FORCE INDUSTRIAL AGREEMENT 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

APPLICANT 
-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE FORCE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 17 JANUARY 2024 
FILE NO P 1 OF 2023 
CITATION NO. 2024 WAIRC 00018 
 

Result Direction issued 
Representation 
Applicant Mr S Farrell as agent 
Respondent Ms E Negus of counsel 
 

Direction 
HAVING heard from Mr S Farrell as agent on behalf of the applicant and Ms E Negus of counsel on behalf of the respondent, the 
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs – 

THAT leave is granted for the applicant to file an amended schedule to the Form 1 – General Application with 
amendments to Issues in Dispute and Outcomes Sought by 16 January 2024. 

(Sgd.)  R COSENTINO, 
Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 
2024 WAIRC 00058 

UNFAIR DISMISSAL APPLICATION 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ERIKA BEATTIE-SONC 
APPLICANT 

-v- 
CITY OF ARMADALE WA 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 7 FEBRUARY 2024 
FILE NO. U 68 OF 2023 
CITATION NO. 2024 WAIRC 00058 
 
Result Direction issued 
Representation  
Applicant Ms E Beattie-Sonc 
Respondent Mr J Collier 
 

Direction 
HAVING heard from Ms Beattie-Sonc on their own behalf and Mr J Collier on behalf of the respondent, the Commission, pursuant 
to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs, by consent – 

1. THAT the jurisdictional issue of whether the Commission ought to accept the application out of time be heard 
and determined as a preliminary matter; 

2. THAT the applicant file and serve upon the respondent any outlines of witness evidence, including any 
documents upon which they intend to rely, by no later than 21 February 2024; 
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3. THAT the respondent file and serve upon the applicant any outlines of witness evidence, including any 
documents upon which they intend to rely, by no later than 6 March 2024; 

4. THAT the applicant file and serve upon the respondent an outline of submissions and any list of authorities, 
by no later than 20 March 2024; 

5 THAT the respondent file and serve upon the applicant an outline of submissions and any list of authorities, 
by no later than 10 April 2024; 

6. THAT the preliminary matter be listed for hearing, for one day, on a date to be determined; and 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2024 WAIRC 00033 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TONI MARIE VAN DEN BERG 

APPLICANT 
-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 24 JANUARY 2024 
FILE NO. U 88 OF 2023 
CITATION NO. 2024 WAIRC 00033 
 
Result Direction issued 
Representation  
Applicant Mr M Fletcher (of counsel) 
Respondent Mr J Carroll (of counsel) 
 

Direction 
HAVING heard from the Mr Fletcher on behalf of the applicant and Mr Carroll on behalf of the respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

1. THAT by 25 January 2024, the applicant is to file a Form 5 – Referral of a Matter Under the Public Sector Management 
Act 1994 in substitution for the Form 2 – Unfair Dismissal Application filed on 30 November 2023, and it is to stand as 
the originating application in this matter; 

2 THAT the respondent’s Form 2A – Employer Response to Unfair Dismissal Application filed on 15 January 2024 is to 
stand as the respondent’s response to the Applicant’s Form 5, save that paragraphs 1 to 6 of the annexure are withdrawn 
by the Respondent; and 

3. THAT the parties have liberty to apply on short notice. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 
2024 WAIRC 00030 

UNFAIR DISMISSAL APPLICATION 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TONI MARIE VAN DEN BERG 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 24 JANUARY 2024 
FILE NO/S U 88 OF 2023 
CITATION NO. 2024 WAIRC 00030 
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Result Name of Respondent amended 
Representation 
Applicant Mr M Fletcher (of counsel) 
Respondent Mr J Carroll (of counsel) 
 

Order 
HAVING heard from the Mr Fletcher on behalf of the applicant and Mr Carroll on behalf of the respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), and by consent, hereby orders: 

THAT the name of the respondent be amended to Minister for Corrective Services. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 
 

INDUSTRIAL AGREEMENTS—Notation of— 
 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

City of Armadale 
Industrial Agreement 
2024 AG 37/2023 

23/01/2024 City of Armadale Western Australian 
Municipal, 
Administrative, Clerical 
and Services Union of 
Employees (WASU) and 
Another 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 

City of Belmont 
Inside Workforce 
Industrial Agreement 
2023 AG 1/2024 

25/01/2024 City of Belmont Western Australian 
Municipal, 
Administrative, Clerical 
and Services Union of 
Employees 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 

City of Belmont 
Outside Workforce 
Industrial Agreement 
2023 AG 2/2024 

29/01/2024 City of Belmont Local Government, 
Racing and Cemeteries 
Employees Union (WA) 
and Another 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 

City of Kalgoorlie-
Boulder Union 
Collective Workplace 
Enterprise Agreement 
2022 AG 4/2023 

23/01/2024 Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

City of Kalgoorlie-
Boulder, Local 
Government, Racing and 
Cemeteries Employees 
Union (WA) 

Commissioner T 
B Walkington 

Agreement 
registered 

City of Stirling 
Outside Workforce 
Agreement 2023 AG 
3/2024 

24/01/2024 City of Stirling Western Australian 
Municipal, 
Administrative, Clerical 
and Services Union of 
Employees (WASU) and 
Others 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 

Department of Justice 
(Jury Officers) CSA 
Agreement 2022 
PSAAG 1/2024 

02/02/2024 Department of Justice The Civil Service 
Association of Western 
Australia Incorporated 

Commissioner T 
B Walkington 

Agreement 
registered 

Western Australia 
Police Force Auxiliary 
Officers Industrial 
Agreement 2022 
PSAAG 17/2023 

06/02/2024 Western Australia 
Police Force 

WA Police Union of 
Workers, Community & 
Public Sector 
Union/Civil Service 
Association of WA 

Commissioner T 
B Walkington 

Agreement 
registered 
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NOTICES—Appointments— 

2024 WAIRC 00067 
Industrial Relations Act 1979 

l, the undersigned, the HONOURABLE PETER DAMIEN QUINLAN, Chief Justice of Western Australia, in exercise of the 
powers conferred on me by s 85(3) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE 
FIONA SEAWARD, a Judge of the Supreme Court of Western Australia, to be a Member of the Western Australian Industrial 
Appeal Court from 1 February 2024. 
As witness my hand this 1st day of February 2024 

 
 

 

2024 WAIRC 00066 
Industrial Relations Act 1979 

l, the undersigned, the HONOURABLE PETER DAMIEN QUINLAN, Chief Justice of Western Australia, in exercise of the 
powers conferred on me by s 85(3) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE 
ROBERT MITCHELL, a Judge of the Supreme Court of Western Australia, to be the Deputy Presiding Judge of the Western 
Australian Industrial Appeal Court from 1 February 2024. 
As witness my hand this 1st day of February 2024 

 
 

 

WORK HEALTH AND SAFETY ACT—Matters dealt with 
2024 WAIRC 00059 

APPLICATION FOR AN ORDER IN RELATION TO ENGAGING IN OR INDUCING DISCRIMINATORY OR 
COERCIVE CONDUCT PURSUANT TO SECTION 112 OF THE WORK HEALTH AND SAFETY ACT 2020 

THE WORK HEALTH AND SAFETY TRIBUNAL 
PARTIES JUSTIN SIMMONDS 

APPLICANT 
-v- 
ELECTRICITY NETWORKS CORPORATION T/A WESTERN POWER, SAM BARBARO, GAIR 
LANDSBOROUGH, ANDY SHAW, SUE NESCI, BEN PRIDEAUX, CHARLENE AMIN, CHRIS 
PORTEOUS, STEVEN ARMSTRONG, MATTHEW MERCER, ROBERT MITCHELL, SOPHIE 
SILVESTER 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE THURSDAY, 8 FEBRUARY 2024 
FILE NO/S WHST 8 OF 2023 
CITATION NO. 2024 WAIRC 00059 
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Result Order issued 
Representation 
Applicant Mr J Hammond (of counsel) 
Respondent Mr G Giorgi (of counsel) 
 

Order 
WHEREAS this is an application to the Work Health and Safety Tribunal under s 112 of the Work Health and Safety Act 2020 
(WA); 
AND WHEREAS on 2 February 2024 the applicant filed an amended application that lists Electricity Networks Corporation t/a 
Western Power as the only respondent; 
NOW THEREFORE, the Work Health and Safety Tribunal, pursuant to the powers conferred on it under the Work Health and 
Safety Act 2020 (WA), and by consent, hereby orders: 

THAT this application be, and by this order, is discontinued in relation to Sam Barbaro, Gair Landsborough, Andy Shaw, 
Sue Nesci, Ben Prideaux, Charlene Amin, Chris Porteous, Steven Armstrong, Matthew Mercer, Robert Mitchell and Sophie 
Silvester. 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 
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FULL BENCH—Appeals against decision of Industrial Magistrate— 

2024 WAIRC 00073 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAMERON TWEEDIE 
APPELLANT 

-and- 
ZENITAS HEALTHCARE PTY LTD ACN 009 074 588, APM LIFECARE TRUSCO PTY LTD 

RESPONDENTS 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
COMMISSIONER T B WALKINGTON 
COMMISSIONER C TSANG 

DATE THURSDAY, 15 FEBRUARY 2024 
FILE NO/S FBA 1 OF 2024 
CITATION NO. 2024 WAIRC 00073 
 

Result Appeal discontinued 
Appearances 
Appellant Mr T Lyons of counsel  
Respondents Mr R Ruffolo of Counsel  
 

Order 
WHEREAS on 10 January 2024, the appellant filed a notice of appeal to the Full Bench; 
AND WHEREAS on 22 January 2024, the appellant filed a notice of application for leave to discontinue the appeal; 
AND WHEREAS on 1 February 2024, in accordance with reg 103A(4) of the Industrial Relations Commission Regulations 2005 
the Full Bench provided an opportunity for the parties served with the application for leave to discontinue to be heard or to make 
submissions on the application; 
AND WHEREAS on 7 February 2024, the respondents informed the Full Bench that they did not wish to be heard or make 
submissions in relation to the application for leave to discontinue; 
AND WHEREAS on 8 February 2024, the appellant informed the Full Bench that they did not wish to be heard on the application 
for leave to discontinue and that the matter at first instance is now the subject of an appeal to the Federal Court; 
NOW THEREFORE, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979 and reg 103A 
of the Industrial Relations Commission Regulations 2005, hereby orders — 
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 THAT the appeal be and is hereby discontinued by leave 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

AWARDS/AGREEMENTS AND ORDERS—Variation of— 

2024 WAIRC 00071 
MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

 
CITATION : 2024 WAIRC 00071 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD ON THE 
PAPERS 

: WRITTEN SUBMISSIONS: FRIDAY, 15 DECEMBER 2023, MONDAY, 8 JANUARY 
2024, FRIDAY, 12 JANUARY 2024, MONDAY, 19 JANUARY 2024 

DELIVERED : WEDNESDAY, 14 FEBRUARY 2024 
FILE NO. : APPL 80 OF 2023 
BETWEEN : WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 

SERVICES UNION OF EMPLOYEES AND ANOTHER 
Applicants 
AND 
CITY OF KALAMUNDA AND OTHERS 
Respondents 

 
CatchWords : Industrial Law (WA) – Application to intervene in proceedings – Whether applicant has 

direct interest in proceedings – Whether applicant has indirect interest in proceedings – 
Where applicant is also agent for parties to proceedings – Discretionary considerations – 
Efficiency – Natural justice – Proper administration of justice – Leave to intervene not 
granted – Application dismissed 

Legislation : Industrial Relations Act 1979 (WA) 
Fair Work Act 2009 (Cth) 
Local Government Act 1995 (WA) 
Industrial Relations (Industrial Agents) Regulations 1997 (WA)  

Result : Application dismissed 
Representation: 
Proposed Intervenor : Western Australian Local Government Association 
First Applicant : Fogliani Lawyers 
Second Applicant : Local Government, Racing and Cemeteries Employees Union (WA) 
Second, Third,  
Seventh, Eighth, 
Eleventh,  
Thirteenth,  
Fourteenth,  
Sixteenth,  
Seventeenth, 
Eighteenth, 
Twentieth, 
Twenty-First, 
Twenty-Second, 
& Twenty-Fifth 
Respondents : Western Australian Local Government Association 
Fourth, Fifth, 
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Sixth, Tenth, 
Twelfth,  
Fifteenth, 
Nineteenth & 
Twenty-Third 
Respondents : Fitz Gerald Strategies 
 

Case(s) referred to in reasons: 
Amalgamation of the Australian Workers' Union, West Australian Branch, Industrial Union of Workers and the Food Preservers' 
Union of Western Australia Union of Workers [2016] WAIRC 00966; (2017) 97 WAIG 148 
Australian Conservation Foundation v Commonwealth [1980] HCA 53; (1980) 146 CLR 493 
City of Cockburn v Western Australia Municipal, Administrative, Clerical and Services Union of Employees & anor [2023] 
WAIRC 00787; (2023) 103 WAIG 1723 
R v Ross-Jones; Ex parte Green [1984] HCA 82  
Re Federated Miscellaneous Workers Union of Australia (1993) 49 IR 262; (1993) 73 WAIG 564 
Re Ludeke; Ex parte Customs Officers' Association of Australia, Fourth Division [1985] HCA 31; (1985) 155 CLR 513 
The Registrar of the Western Australian Industrial Relations Commission v Liquor, Hospitality and Miscellaneous Union, Western 
Australian Branch [2008] WAIRC 01393; (2008) 88 WAIG 1937 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees and anor v The Construction, Forestry, 
Mining and Energy Union of Workers and Ors [2024] WAIRC 00057 
 

Reasons for Decision 
1 Western Australian Municipal, Administrative, Clerical and Services Union of Employees and Local Government, Racing and 

Cemeteries Employees Union (WA) (the Unions) have jointly applied to the Commission to vary the Municipal Employees 
(Western Australia) Award 2021 to increase the Award’s rates of pay for Levels 1A through to Level 6. 

2 As required by s 29A(3) of the Industrial Relations Act 1979 (WA), the Unions named each of the 25 employer parties to the 
Award as respondents to the application.  

3 Most of the named employer parties have filed responses to the application either through Fitz Gerald Strategies or Western 
Australian Local Government Association (WALGA) as their agents.  

4 WALGA has applied under s 27(1)(k) of the Act to intervene in the proceedings in its own right. 
5 The Unions and the respondents whom Fitz Gerald Strategies represents oppose WALGA’s application to intervene.  
6 The parties agreed for the application to intervene to be dealt with on the papers. I have received and read written submissions 

filed by WALGA in support of its application, and by the respondents opposing the application. I have decided that although 
WALGA has an indirect interest in these proceedings, it should not be granted leave to intervene in the interests of the proper 
administration of justice. 

WALGA’s grounds for intervention 
7 WALGA seeks to intervene on the basis that it has a sufficient interest in the proceedings because: 

(a) It is a representative for the local government sector. Its members include employers who are bound by the Award, 
and so those members have a direct interest in the outcome of the application to vary the Award.  

(b) The outcome of the proceedings has implications for the local government sector as a whole.  
(c) WALGA is an intervenor in APPL 27 of 2023, which is an application by the Commission of its own motion to vary 

the Award under s 40B. That application involves a proposed variation to the rates of pay in the Award to ensure that 
the rates of pay are not less than the statutory minimum award rates. WALGA, therefore, has an interest in the 
outcome of these proceedings because the outcome of these proceedings will have implications for its involvement in 
APPL 27 of 2023. It says that if it is not granted leave to intervene in these proceedings, the fact these proceedings 
have been brought practically undermines its intervention in APPL 27 of 2023. 

8 WALGA also says that permitting it to intervene in the proceedings will be the most efficient way of ensuring the interests of 
local government employers are advanced in the proceedings. The alternative would involve WALGA filing a notice that it 
acts as agent for potentially over 100 individual employers. It says this will be administratively burdensome for both WALGA 
and the Commission.  

9 Indeed WALGA foreshadows that, if leave to intervene is not granted, ‘it is foreseeable that the interests of all but nine small, 
rural Local governments are not appropriately represented and the needs of the industry cannot be accurately ascertained’. I 
understand this is said to be the case because many local governments may be deterred from seeking leave to intervene in their 
own right by the administrative burden and cost of doing so. I’m unsure where the number nine comes from, given that 
22 individual local governments are currently represented in these proceedings.  

Reasons for opposing intervention 
10 The Unions and the local government employers who are opposing the application say: 
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(a) WALGA is not itself a party to the Award and has no direct interest in the outcome of the application. 
(b) WALGA does not have a sufficient interest in the matter. 
(c) WALGA’s intervention in APPL 27 of 2023 does not give it sufficient interest in this application because: 

(i) Its intervention in APPL 27 of 2023 was by consent, and 
(ii) The nature of the proceedings is different. 

(d) WALGA has been appointed as an industrial agent to represent certain parties to the Award in these proceedings. It 
is inappropriate for WALGA to participate in the proceedings both as an industrial agent on the record for named 
respondents and in its own right as an intervenor. 

(e) WALGA cannot be both an intervenor in the proceedings in its own right, purporting to represent the sector and its 
members generally, and an industrial agent for individual local government employers, without this creating a 
potential conflict of interest. 

(f) For WALGA to intervene on the basis that it represents a sector that is opposed to the variations will at best be of 
limited value to the Commission, or at worst misleading to the Commission, if some WALGA members in fact 
support the variations. It is better for the Commission to be informed of the position of individual employers. 

When should a party be given intervenor status? 
11 The power to grant leave to a person to intervene in Commission proceedings is contained in s 27(1)(k), which says the 

Commission may: 
(k) permit the intervention, on such terms as it thinks fit, of any person who, in the opinion of the Commission has 

a sufficient interest in the matter; 
12 The principles that apply in determining whether it is appropriate to allow intervention are well settled. They were recently 

applied by the Full Bench in City of Cockburn v Western Australia Municipal, Administrative, Clerical and Services Union 
of Employees & anor [2023] WAIRC 00787; (2023) 103 WAIG 1723 at [46] citing the Full Bench decision in Amalgamation 
of the Australian Workers' Union, West Australian Branch, Industrial Union of Workers and the Food Preservers' Union 
of Western Australia Union of Workers [2016] WAIRC 00966; (2017) 97 WAIG 148 at [17]-[21]. Relevant extracts from that 
case are set out below:  

17 The principles for the Commission to consider when determining whether to exercise its discretion to allow a 
person to intervene in proceedings pursuant to its power to do so under s 27(1)(k) of the IR Act, in particular the 
determination whether a person has, in the opinion of the Commission, a sufficient interest in a matter that that 
person should be heard, were considered by Sharkey P in Gairns v The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth (1989) 69 WAIG 2343. In Gairns the substantive application was an 
application brought before the President's original jurisdiction under s 66 of the IR Act for an interpretation of 
union rules. The federal nursing union, the Australian Nursing Federation, sought intervention in the 
proceedings. So, too, did federal and state Academic Unions. President Sharkey found that the most helpful 
dissertation of principles relating to intervention was set out in Re Ludeke; Ex parte Customs Officers' 
Association of Australia, Fourth Division [1985] HCA 31; (1985) 155 CLR 513; (1985) 13 IR 86. 

18 … 
19 From these observations of Gibbs CJ in Ludeke, the following principles emerge: 

(a) Every person whose rights will be directly affected by an order must be given a full and fair 
opportunity to be heard; and  

(b) The principles of natural justice do not require that everyone who may suffer a detriment as an 
indirect result of an order or who is indirectly affected is entitled to be heard before the order is made.  

20 Justice Mason in Ludeke made similar observations. He observed that an interest which in its nature is 
inadequate to support intervention in legal proceedings in a court may be sufficient to support intervention in a 
matter of industrial arbitration before the Commission (523). His Honour found that if an organisation has a 
substantial interest sufficient to sustain an application to the court for prohibition then, generally speaking, it is 
desirable that the Commission should recognise that interest, subject to discretionary considerations, as a basis 
for intervention (525). In making this observation, his Honour had regard to the decision in R v Holmes; Ex 
parte Public Service Association (NSW) [1977] HCA 70; (1977) 140 CLR 63 where it was found that where the 
prosecutor had relevant coverage under its eligibility rule there could be no doubt that it had a substantial 
interest sufficient to sustain its intervention and that a lack of coverage would result in the prosecutor's interest 
being much more tenuous (525). Justice Mason in Ludeke also said (527): 

Indeed, the principal object of intervention is to ensure that all interested parties will participate in a 
single resolution of a controversy instead of being relegated to a resolution of the controversy in 
several proceedings. It is the attainment of this object that justifies intrusion into the litigant's right or 
interest in pursuing his proceedings as he chooses to constitute them. 

21 Justice Brennan said that he generally agreed with the judgment of the Chief Justice. His Honour then went on 
to add that in determining whether a repository of a statutory power is bound to hear a person who is not 
directly involved in proceedings regard must be had (528): 

to all the circumstances of the case, including the language of the statute, the nature of the power and 
of the body in which the power is reposed, the nature of the proceedings, the procedural rules that 
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govern the proceedings (especially any provision for intervention by a person not directly involved in 
them), the interests which are likely to be affected, directly or indirectly, by the exercise of the power 
and the stage the proceedings have reached when the repository of the power learns of those interests. 
Generally speaking, a decision that will affect adversely a person's legal rights or his proprietary or 
financial interests or his reputation ought not to be taken without first giving him an opportunity to be 
heard provided such an opportunity can be reasonably given (F.A.I. Insurances Ltd. v. Winneke 
((1982) 151 C.L.R. 342, at pp. 411-412)), even if that person is not directly involved in the 
proceedings which lead to the making of the decision: cf. Reg. v. Town and Country Planning 
Commissioner; Ex parte Scott ([1970] Tas. S.R. 154, at pp. 182-187; 24 L.G.R.A. 108, at 
pp. 137-141). But that is not an absolute rule. 

13 When in Re Ludeke; Ex parte Customs Officers' Association of Australia, Fourth Division [1985] HCA 31; (1985) 155 CLR 
513, his Honour Mason J referred to an interest sufficient to sustain an application for prohibition, his Honour was not 
importing the test of standing that applies to applications for prohibition, but rather, the test that applies to succeed in 
obtaining prerogative relief. At the time Mason J was writing, it was generally accepted that there was no discretion where the 
vitiating error was apparent on the face of the record, and the applicant for the remedy was a person directly aggrieved, but the 
court retained a discretion if the applicant was a ‘stranger’ with no direct interest: see for instance R v Ross-Jones; Ex parte 
Green [1984] HCA 82 per Gibbs CJ at [10]. In this context, his Honour was saying that if a person has a direct interest, they 
must be permitted to intervene, but in the absence of a direct interest, discretionary considerations come into play.  

14 The purpose of registration of organisations under the Act is to enable representation of their members’ interests. Therefore, 
where an employer association is registered, it has a direct interest in a matter if its members have a direct interest: Re 
Federated Miscellaneous Workers Union of Australia (1993) 49 IR 262; (1993) 73 WAIG 564 at 268. 

15 If the Commission finds WALGA has a direct interest in these proceedings, WALGA must be permitted to intervene. If 
WALGA does not have a direct interest, it will only be permitted to intervene if it has a sufficient indirect interest, and relevant 
discretionary considerations favour permission being granted. The overriding consideration will be the requirements of natural 
justice.  

Does WALGA have a direct interest? 
16 In these proceedings, the Unions are seeking increases in the Award’s rates of pay. They seek a level one rate of pay that is $1 

per hour higher than the State Minimum Wage of $22.72 per hour. They also seek to adjust the relativities within the levels, 
resulting in increases of up to $238.68 per week at Level 6.  

17 It is uncontroversial that WALGA’s members that are employers who are bound by the Award, have a direct interest. The 
proceedings have potential ramifications for those members, because increases to the rates of pay under the Award may have 
an impact on bargaining for industrial agreements. Variations will also impact on budgeting, resourcing and operations. 

18 WALGA does not expressly state in its submissions whether it relies on a direct interest in the proceedings, or an indirect but 
sufficient interest. WALGA suggests that the Commission has previously held that a party was not required to be a named 
party to an industrial instrument to have a ‘direct sufficient interest in a matter where the matter had implications for the local 
government sector as a whole’ and it appeared that the party seeking to intervene had some involvement in industrial matters in 
the local government sector. 

19 This submission appears to be a reference to the Full Bench’s decision in the City of Cockburn. It oversimplifies the 
Full Bench’s reasoning.  

20 In City of Cockburn, the Full Bench permitted the Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) 
to intervene in proceedings concerning the validity of individual flexibility arrangements contained in the City of Cockburn’s 
proposed industrial agreement to be made under s 41 of the Act. The Full Bench was satisfied the CFMEUW had a sufficient 
interest in that matter on the basis that it was specified as a ‘party’ and/or as covered by at least seven enterprise agreements 
that applied to local government employers made under the Fair Work Act 2009 (Cth). It was not a ‘mere spectator or 
bystander’ in relation to those industrial instruments. Rather, its counterpart federal body was a named party or signatory to 
them. While the CFMEUW was not directly involved in the City of Cockburn Enterprise Agreement 2022, the proceedings had 
implications for the local government sector as a whole. The declarations made in the proceedings, therefore, had the potential 
to directly affect the CFMEUW as a party to or being a person bound by one or more industrial instruments: [54]. Even if the 
CFMEUW’s interest was indirect, the same considerations would have led the Full Bench to grant the application for leave to 
intervene: [59]. 

21 While clearly, the present proceedings have ramifications for the local government sector generally, there is no suggestion that 
WALGA is or will be a party to the Award or will be an employer bound by the Award. 

22 WALGA also referred to Re Federated Miscellaneous Workers Union of Australia (1993) 49 IR 262 in its submissions. Its 
submission was that the case held that: 

…if the purpose of an association is to enable representation of employers’ interests, and those employers are directly 
affected by an industrial matter, the WAIRC was satisfied an association had sufficient interest to allow them to be heard 
on that matter. 

23 This slightly misstates the President’s reasons. His Honour was not referring to the purpose of the association, but rather to 
the purpose of registration under the Act: 

It was submitted to us that in the case of the associations, they were "one removed" since they were not employers. 
However, the purpose of the registration of associations under this Act is to enable representation of employer's interests 
in the same way as employee organisations represent employee's interests. We are not of the opinion, therefore, that they 
are "one removed" in terms of the question of interest, being satisfied as we are that their members employ persons, as do 
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the individual employers whose affidavits have been filed herein, who are alleged to be eligible for coverage by 
organisations other than the applicant. They are, therefore, directly affected and have sufficient interest to enable them to 
be heard. That being so, of course, Mr Le Miere's argument that one has to have an interest peculiar to oneself, and not a 
general interest spread over the community, is not a valid submission in this case.  

24 The authors of Judicial Review of Administrative Action observe at [11.150] that incorporation of a group of like-minded 
people does not itself grant that body the combined interest of its members. Nor can an association obtain ‘standing’ to apply 
for judicial review simply by professing commitment to a cause, although a statutory scheme recognising associational 
interests would enable them to claim standing ‘fairly easily’. See also Australian Conservation Foundation v Commonwealth 
[1980] HCA 53; (1980) 146 CLR 493, where Gibbs J said (at 531): 

…If it is the fact that some members of the Foundation have a special interest ... it would not follow that the Foundation 
has locus standi, for a corporation does not acquire standing because some of its members possess it… 

25 Registration under the Act is an essential step in the President’s finding in Re Federated Miscellaneous Workers Union of 
Australia that the associations concerned were directly affected. Under the scheme of the Act, registration carries privileges 
and rights, as well as duties and responsibilities: see The Registrar of the Western Australian Industrial Relations 
Commission v Liquor, Hospitality and Miscellaneous Union, Western Australian Branch [2008] WAIRC 01393; (2008) 88 
WAIG 1937 per Ritter AP at [124]. One of the privileges is recognition as a representative of employers’ interests. That 
recognition does not just derive from the association itself but from the scheme of the Act, including the Act’s registration 
requirements, which are aimed at ensuring the governance of registered organisations is such that the Commission can be 
confident they democratically represent their members’ interests Another privilege is the right to apply to be added as a named 
party to an award, which in turn confers the right to be heard in relation to matters concerning the award: s 38(2). 

26 It appears to be uncontroversial that: 
(a) WALGA is a body corporate established under the Local Government Act 1995 (WA) (LG Act). It is a 

member-based, not-for-profit organisation representing and supporting the WA local government sector. 
(b) All 139 local governments in WA are members of WALGA. 
(c) Under its Constitution, WALGA’s objects include providing a united voice for, speaking on behalf of, and providing 

services to local government in WA. Further, it has the power to advocate on industrial relations matters.  
(d) WALGA advocates on behalf of the local government sector in WA on industrial relations policy matters and 

legislative reform. 
(e) In addition to WALGA’s advocacy role, WALGA operates an Employee Relations service that provides unlimited 

human resources and industrial relations advice to those local governments who subscribe to this specific service. 
One hundred and twenty-three local governments and five Regional Councils subscribe to WALGA’s Employee 
Relations service. 

(f) WALGA is a registered industrial agent under s 122A of the Act. 
(g) WALGA is not a registered organisation of employers in accordance with Part II, Division 4 of the Act. 

27 WALGA has not pointed to any way in which the outcome of these proceedings will affect WALGA directly in its own right. 
It is obvious that the outcome of the proceedings cannot do so, because WALGA does not and will not employ any person 
covered by the Award. As it is not a registered organisation, it cannot be regarded as having an interest identical to its 
members, for the purpose of representing them in this matter. It does not have a direct interest. 

Does WALGA’s Representative status give it an indirect interest? 
28 The next question is whether WALGA has a sufficient indirect interest as a representative of the local government sector, 

although it is not a registered organisation. 
29 In Western Australian Municipal, Administrative, Clerical and Services Union of Employees and anor v The Construction, 

Forestry, Mining and Energy Union of Workers and Ors [2024] WAIRC 00057, the Commission in Court session dealt with 
an application by WALGA to intervene in proceedings brought under s 72A. The Commission said: 

[2] We turn to deal with the intervention application first. The WALGA is a body corporate established under the 
Local Government Act 1995 (WA). It is and has been the peak representative body for local government entities 
since its establishment in December 2001. It advocates for, and represents some 139 local governments and 
seven regional councils across the State. As a part of its representative function on behalf of local government 
entities, the WALGA engages in industrial relations policy, legislative reform and advocacy on behalf of 
members, in employee relations and industrial relations matters. 

[3] Further, whilst the WALGA is not an organisation registered under Part II Division 4 of the Act, it has taken and 
takes part in high level engagement with the State Government and other parties, on behalf of the local 
government sector in relation to industrial relations and related matters. 

[4] The application made by the WALGA to seek leave to intervene in these proceedings, encompasses the matters 
to which we have just referred, but in addition, the WALGA also refers to proceedings in the course of 2023 
before the Commission, in which it has taken part on behalf of local government employers with a recognised 
interest in doing so. The WALGA contended in its grounds for application for leave to intervene, that the 
current proceedings will have significant implications for its members in the State industrial relations system. 
Accordingly, it submitted that the WALGA has, consistent with the objects of the Act in s 6, a sufficient 
interest to be granted leave to intervene. (emphasis added). 
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30 On that basis, the Commission in Court session was satisfied that WALGA should be granted leave to intervene in the 
proceedings. 

31 Those same considerations apply equally in this case. I additionally note that WALGA’s role as a representative body is 
recognised by s 9.58(6) of the LG Act, which says that WALGA may: 

(6) Without limiting the generality of subsection (3), WALGA may — 
(a) of its own motion, make representations and submissions to the Minister on any matter or thing 

relating to or affecting its members; and  
(b) with the approval of the affected members, arrange contracts of insurance on behalf of all or any of its 

members for any purpose.  
32 WALGA is an intervenor in APPL 27 of 2023, which relates to variations to the Award, including variations to the rates of pay 

in the Award. The rates of pay review in APPL 27 of 2023 is in abeyance because the present proceedings were commenced. 
Had these proceedings not been commenced, WALGA would have been entitled to be heard in relation to the rates of pay 
review in APPL 27 of 2023. The final disposition of APPL 27 of 2023 also depends on the outcome of these proceedings. If 
the Unions fail in these proceedings, or if they discontinue these proceedings, APPL 27 of 2023 will be re-enlivened. 

33 I am satisfied that WALGA does have an indirect interest in these proceedings. 
Discretionary considerations: should leave be granted to WALGA to intervene? 
34 My finding that WALGA has an indirect interest is not the end of the matter. Intervention is still subject to discretionary 

considerations, bearing in mind the primary purpose of intervention is to ensure that natural justice is afforded to those with a 
sufficient interest. 

Efficiency 
35 Only 25 local government employers are named parties to the Award, and therefore automatically entitled to participate in 

these proceedings. Those named employers are all local governments who were considered likely to be state system employers 
when the Award was made in 2021, that is, prior to the transition of local government to the State industrial relations system 
from 1 January 2023: see APPL A 2 of 2020 (Western Australian Municipal, Administrative, Clerical and Services Union of 
Employees v City of Kalamunda and Ors). In other words, local government employers who were considered to be trading 
corporations were not included in the Award’s list of respondents. 

36 From 1 January 2023, as a consequence of the commencement of Part 2AA of the Act, and a declaration made under s 14(2) of 
the Fair Work Act 2009 (Cth), all local government employers became state system employers regardless of their status as 
trading corporations. This means that the list of respondents to the Award cannot now be regarded as representative of local 
government employers who are bound by the Award following the full transition to the State industrial relations system from 
1 January 2023. 

37 As I said earlier in these reasons, everyone agrees that non-party local government employers have a direct interest in these 
proceedings. They are entitled to be permitted to intervene, should they apply to do so.  

38 It is desirable that the Commission be informed of the interests of employers covered by the Award beyond those named as 
respondents to it. The Commission is bound under s 26(1)(c) to have regard to the interests of ‘the persons immediately 
concerned whether directly affected or not’. 

39 The question is, how is this best achieved? 
40 WALGA acknowledges that there is a possibility that it will receive instructions to act for over 100 individual local 

government employers. It will be open for those employers to seek leave to intervene in the proceedings, and to appoint 
WALGA as their agent. However, this course will: 
(a) be administratively burdensome on the individual employers, WALGA and the Commission; and  
(b) create potential conflicts of interest between the local governments WALGA would represent. 

41 WALGA submits that granting it leave to intervene will provide over 100 local government employers with an efficient and 
effective means to participate in proceedings. It’s written submissions said:  

21. WALGA submits that a decision to grant leave to intervene is consistent with the objects of the IR Act. Namely: 
(a) facilitating via the intervention of WALGA the representation of 111 of 143 employers within an 

industry promotes goodwill within that industry; 
(b) providing 111 Local Government employers with an efficient and effective means to participate in 

proceedings and ensure amicable, representative agreement is reached on the issue of wage rates and 
wage relativities; 

(c) ensuring Local Governments who wish to be represented by WALGA in its own right are free to do 
so; 

(d) affording 111 Local Governments, which are representative of a wide range of Local Governments 
across WA, an opportunity to provide the WAIRC with their views ensures the facilitation of efficient 
organisation and performance of work according to the needs of the industry; 

(e) if leave is not granted, it is foreseeable that the interests of all bar 9 small, rural Local Governments 
are not appropriately represented and the needs of the industry cannot be accurately ascertained; and 
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(f) providing a system of fair wages and conditions of employment can only be reached where all Local 
Government employers who wish to be represented by WALGA in the matter are given full and fair 
opportunity to have their positions on the matter put to the WAIRC. 

… 
Single resolution 
37. APPL 80 of 2023 represents an opportunity for WALGA to represent the interests of a large number of Local 

Government employers and avoid the WAIRC having to manage proceedings involving more than 100 parties. 
42 The opposing parties point out that the way WALGA proposes to act as intervenor is confusing. On the one hand, WALGA 

says its intervention will ensure local governments who wish to be represented by WALGA in their own right are free to do so. 
They also say intervention is to enable the interests of all local governments to be represented (whether or not those local 
governments have different, or indeed conflicting, individual interests). 

43 However, WALGA then says that it proposes to ‘provide the Commission with the majority of WA’s local government 
employers’ responses to APPL 80 of 2023’. This is presumably how WALGA would avoid the conflict of interest it earlier 
alludes to. But its participation cannot then also be the representation of all local governments. 

44 WALGA submits, without providing supporting evidence, that its consultation obligations and consultation model requires it to 
‘seek instructions from each independent Local Government’. 

45 Even if I was able to accept this as fact, it does not explain how WALGA is then in a position to represent the interests of all 
local governments. Seeking instructions from each WALGA member does not mean that each and every WALGA member 
will provide instructions, nor does it dictate the content of the instructions. Nor can I soundly conclude that WALGA’s 
consultation processes will produce a ‘majority’ position. For example, I do not know how WALGA can compel a sufficient 
number of local government employers to provide it with sufficient instructions for it to represent any single view as the view 
of a majority of employers.  

46 Further, the majority view is of limited value to the Commission unless there is a means for employers in the minority to also 
be heard, should they want to. 

47 As a matter of common sense and practical reality, WALGA’s intervention can, at best, provide the Commission with, 
adopting Mr Mike FitzGerald’s phrase, ‘a singular perspective’, which the Commission can accept as being made on behalf of 
the local government sector broadly. To say intervention will achieve the representation of every local government, or even the 
majority of local governments, is inaccurate and an over-statement. 

48 I accept that one way for the Commission to be informed of the interests of employers broadly would be to hear from WALGA 
as a representative. In recognition of the fact that such interests are relevant to the Commission’s functions, the Act allows 
employer organisations to be registered to facilitate this.  

49 However, in the absence of registration, the Commission can also be appraised of the interests of employers by hearing from 
the employers themselves, whether unrepresented, or represented by one or more lawyers or industrial agents. In some cases, 
this may involve so many different representatives that the matter becomes highly inefficient. However, in this case, WALGA 
itself suggests that it is in a position to obtain instructions from over 100 individual local government employers, and to be 
engaged as their agent. It has not foreshadowed a situation where 100 local governments will seek to intervene and be 
separately or additionally represented. 

50 The only ‘inefficiency’ identified is the need to file separate responses and warrants to appear for the individual local 
government employers, and for the Commission to receive and process those. This is not a significant factor.  

51 On the other hand, if WALGA is granted leave to intervene, this does not preclude the possibility of individual local 
governments also seeking leave to intervene. Indeed, if WALGA presents a singular position which does not represent the 
views of all local governments, this might induce further applications to intervene from those contradicting local government 
employers.  

52 In circumstances where the relevant interest is a representative one, and there are alternative routes by which the Commission 
can be informed of local government employers’ interests, natural justice does not require that WALGA itself be granted leave 
to intervene. Efficiency factors weigh slightly, but not overwhelmingly, in favour of the grant of leave to intervene. 

WALGA’s role as industrial agent 
53 WALGA is on the record in these proceedings as the industrial agent for 14 local government employers who are named as 

respondents to the Award. 
54 If WALGA is granted leave to intervene, it would be participating in the proceedings in two capacities: as the representative of 

respondents and as an intervenor in its own right.  
55 As an industrial agent acting for named respondents, WALGA must act in the best interests of those principals it represents, 

and must act in accordance with its principals’ instructions. It must avoid a conflict between its interests and those of its 
principals. 

56 As I have accepted that WALGA has an indirect sufficient interest in the proceedings as the peak representative body for local 
government, it follows that there is a potential for conflict between its interest and those of the individual respondents whom it 
currently represents. 

57 WALGA appears to accept this is an untenable position of conflict because it stated in its written submissions: 
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(a) the reason it is seeking to intervene is to provide the Commission with the views of the majority of WA’s local 
government employers, implicitly suggesting that the views of the respondents it currently represents may not be 
aligned with the view of the majority of WA’s local government employers; and  

(b) that if it is granted leave to intervene, it would then withdraw from representing the respondents in these proceedings. 
58 However, WALGA does not explain why it is at liberty to withdraw from representing the respondents. The respondents have 

appointed WALGA as their agent to represent them in these proceedings. As a condition of WALGA’s registration as an 
industrial agent, it must comply with the Code of Conduct contained as a schedule in the Industrial Relations (Industrial 
Agents) Regulations 1997 (WA), s 8(2). WALGA is therefore required to adhere to the following: 

3. Business integrity and diligence 
… 
(4) An industrial agent must treat clients fairly and in good faith, giving due regard to a client’s position of 

dependence upon the agent, and the high degree of trust which a client is entitled to place on the agent. 
… 
(6) An industrial agent must take such action consistent with the agent’s retainer as is necessary and reasonably 

available to protect and advance a client’s interests. 
… 
(8) An industrial agent must not take unnecessary steps or do work in such a manner as to increase proper costs to 

the client. 
… 
4 Confidentiality 
(1) An industrial agent must strive to establish and maintain a relationship of trust and confidence with clients. 
… 

59 Section 8 of the Code of Conduct deals with an industrial agent’s ability to withdraw from representing a client: 
(3) An industrial agent may withdraw from representing a client — 

(a) at any time and for any reason if withdrawal will cause no significant harm to the client’s interests and 
the client is fully informed of the consequences of withdrawal and voluntarily assents to it;  

(b) if the industrial agent reasonably believes that continued engagement in the case or matter would be 
likely to have a seriously adverse effect upon the agent’s health;  

(c) if the client commits a significant violation of a written agreement regarding fees or expenses;  
(d) if the client made material misrepresentations about the facts of the case or matter to the agent;  
(e) if the agent has an interest in any case or matter which the agent is concerned may be adverse to that 

of the client;  
(f) if such action is necessary to avoid the agent breaching this code of conduct; or  
(g) if any other good cause exists. 

60 I do not know the terms of the retainer between WALGA and the local government employers it represents. But WALGA has 
not attempted to show that it’s foreshadowed withdrawal complies with clause 8 of the Code of Conduct. Nor has WALGA 
informed me as to what alternative representation arrangements are available to the respondents they currently represent, or 
what cost or other impost WALGA’s withdrawal will cause to those respondents. 

61 To allow WALGA to intervene while it is acting as an agent for individual respondents may induce WALGA to breach the 
Code of Conduct, and will likely create a state of affairs in these proceedings which undermines the proper administration of 
justice, public confidence in the Commission’s processes, and public confidence in the conduct of industrial agents more 
generally.  

62 To allow WALGA to intervene on the basis WALGA will then somehow take off its industrial agent hat, may also induce a 
breach of the Code of Conduct, and cause prejudice, additional costs or other forms of disadvantage to the respondents whom 
WALGA is acting as an agent for.  

63 This factor weighs strongly against granting WALGA leave to intervene. 
64 Balancing the benefits of efficiency that might be achieved through granting WALGA permission to intervene, and the 

considerations for the proper administration of justice I have referred to, the scale is tipped against the grant of leave to 
intervene.  

65 Accordingly, I decline to grant WALGA leave to intervene. 
Disposition 
66 WALGA’s application will be dismissed. 
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2024 WAIRC 00072 
MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) AWARD 2021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES AND ANOTHER 

APPLICANTS 
-v- 
CITY OF KALAMUNDA AND OTHERS 

RESPONDENTS 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 14 FEBRUARY 2024 
FILE NO/S APPL 80 OF 2023 
CITATION NO. 2024 WAIRC 00072 
 
Result Application dismissed 
Representation (on the papers) 
Proposed 
Intervenor Western Australian Local Government Association 
First Applicant Fogliani Lawyers 
Second Applicant Local Government, Racing and Cemeteries Union (WA) 
Second, Third,  
Seventh, Eighth, 
Eleventh,  
Thirteenth,  
Fourteenth,  
Sixteenth,  
Seventeenth, 
Eighteenth, 
Twentieth, 
Twenty-First, 
Twenty-Second, 
& Twenty-Fifth 
Respondents Western Australian Local Government Association 
Fourth, Fifth, 
Sixth, Tenth, 
Twelfth,  
Fifteenth, 
Nineteenth & 
Twenty-Third 
Respondents Fitz Gerald Strategies 
 

Order 
HAVING received written submissions filed by the Western Australian Municipal, Administrative, Clerical and Services Union of 
Employees, Local Government, Racing and Cemeteries Employees Union (WA), Fitz Gerald Strategies and Western Australian 
Local Government Association; 
AND for the reasons stated in the published reasons for decision ([2024] WAIRC 00071); 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders – 

1. THAT the application to intervene dated 15 December 2023 be and is hereby dismissed. 
2. THAT the application for an extension of time dated 15 December 2023 be and is hereby dismissed. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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AWARDS/AGREEMENTS AND ORDERS—Interpretation of— 

2024 WAIRC 00070 
INTERPRETATION OF THE WESTERN AUSTRALIA POLICE FORCE INDUSTRIAL AGREEMENT 2021 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2024 WAIRC 00070 
CORAM : PUBLIC SERVICE ARBITRATOR 

SENIOR COMMISSIONER R COSENTINO 
HEARD  : TUESDAY, 16 JANUARY 2024 
DELIVERED : WEDNESDAY, 14 FEBRUARY 2024 
FILE NO. : P 1 OF 2023 
BETWEEN : WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

Applicant 
AND 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE FORCE 
Respondent 

 
CatchWords : Industrial Law (WA) – s 46 – Interpretation of industrial agreement – Western Australian 

Police Force Industrial Agreement 2022 – Overtime – Meaning of ‘all time worked’ – 
Whether time spent travelling to international destination is ‘time worked’ – Police Force 
Regulations 1979 – ‘Time worked’ is time on duty – Whether instruction means officer is on 
duty is question of fact – No declaration made – Application dismissed 

Legislation : Industrial Relations Act 1979 (WA) 
Interpretation Act 1984 (WA) 
Police Act 1892 (WA) 
Police Force Regulations 1979 (WA)  

Result : Application dismissed 
Representation: 
Applicant : Mr S Farrell as agent 
Respondent : Ms E Negus of counsel 
 

Case(s) referred to in reasons: 
Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435 
Construction, Forestry, Maritime, Mining and Energy Union v Peabody Energy Australia PCI Mine Management Pty Ltd [2019] 
FWC 4641 
Construction, Forestry, Mining and Energy Union v Broadspectrum Australia Pty Ltd [2017] FWCFB 269; (2017) 262 IR 122 
Harrod v Stabilised Pavements of Australia Pty Ltd [2023] FWC 1027 
Re Harrison; Ex parte Hames [2015] WASC 247 
Rohan v S&DH Enterprises [2022] WAIRC 00196 
The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v Public Transport Authority of Western 
Australia [2017] WAIRC 00830; (2017) WAIG 366 
The Hospital Employees’ Industrial Union of Workers WA v Lee Downs Nursing Home (1977) 57 WAIG 455 
Warramunda Village Inc v Pryde [2002] FCA 250; (2002) 113 IR 265 
Western Australian Police Union of Workers v The Honourable Minister for Police (1981) 61 WAIG 1906 
WorkPac Pty Ltd v Skene [2018] FCAFC 131; (2018) 264 FCR 536 

Reasons for Decision 
1 Western Australian Police Union of Workers and the Commissioner of Police, Western Australia Police Force (Police 

Commissioner) are in dispute about whether the Union’s member, Sergeant Andrew Dueman, is entitled to overtime pay for 
certain times when he was on a flight from Perth to London and back, for work. 

2 Under subclause 13.2(b) of the Western Australian Police Force Industrial Agreement 2022, overtime must be paid at the rate 
of time and one-half for the first three hours and double time thereafter.  

3 Overtime is defined in subclause 13.2(a) of the Agreement: 
13.2 
(a) Overtime for localities or stations other than those determined by the Employer in clause 13.8 shall mean: 

(i) all time worked in excess of 40 hours in a week on Operational Duties as defined in clause 6 – 
Definitions of this Agreement on weekly leave days; 
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(aa) In the case of Officers in Charge of positions detailed in Schedule H – OIC Salary Positions 
and receiving an OIC salary prescribed in clause 10 – Salaries, who shall have no fixed daily 
hours of duty. 

(ii) all time worked in excess of 40 hours in a week or eight hours on any day in any other case for a full 
time Employee, except for those working ordinary hours of nine or 10 per shift or 80 hours over a 
fortnight as rostered and those working the arrangements provided in clause 13.2(c), Recruits in 
Training except as provided for at clause 17.18 – Additional Allowances, and Officers in Charge of 
positions in Schedule H – OIC Salary Positions who receive an OIC salary as prescribed in clause 10 
– Salaries of this Agreement; and 

(iii) all time worked in excess of 40 hours in a week or eight, nine or 10 hours on a day depending on the 
rostered shift in the case of a Part Time Employee except for the arrangements provided in 
clause 13.2(c). 

4 What does subclause 13.2(a) mean when it refers to ‘all time worked’?  
5 The Union says ‘all time worked’ has a broad meaning, that is, any time when an officer is performing duties required of them 

by WA Police. On this interpretation, it says travelling on flights and time spent at airports due to a requirement of WA Police 
must be ‘time worked’.  

6 The Police Commissioner says the meaning of ‘all time worked’ is narrower, being confined to hours of duty as that concept is 
used in the Police Force Regulations 1979 (WA). On his interpretation, not every instance of flying or travelling to a location 
will be ‘time worked’, although on the facts of a particular case, it might be time worked. For example, if the officer is on duty 
to accompany a prisoner or dignitary, then the officer is working and the time is time worked. 

7 The Union invoked s 46 of the Industrial Relations Act 1979 (WA) to resolve the question of the meaning of ‘all time worked’. 
Section 46 empowers the Western Australian Industrial Relations Commission (WAIRC) to declare the true interpretation of 
an award or industrial agreement that is in force, and where the declaration requires it, to vary any provision in the award or 
industrial agreement to remedy any defect or give fuller effect to the provision. 

8 I am required to determine what is the correct meaning of ‘time worked’ in subclause 13.2(a) of the Agreement. Then I must 
decide whether to exercise my discretion to make a declaration as to that true meaning, which will then be binding on all courts 
and all persons with respect to the declaration’s subject matter, as stipulated by s 46. 

Facts giving rise to the application 
9 The Industrial Relations Commission Regulations 2005 (WA) require an application under s 46 to attach a statement of the 

facts giving rise to the application: regulation 52(1)(b). The relevant uncontentious facts are: 
(a) The Union and the Police Commissioner are parties to the Agreement. 
(b) The Agreement was registered under the Act and is currently in force. 
(c) Sergeant Dueman is a member of the Union and is a serving, sworn police officer covered by the Agreement. 
(d) In February and March 2023, Sergeant Dueman travelled to the United Kingdom for work, to showcase the benefits 

of living in and working as a police officer in Western Australia to police officers and their families in the United 
Kingdom. 

(e) Sergeant Dueman flew from Perth to London on 23 February 2023 and returned to Perth on 9 March 2023. Each 
flight was a direct, non-stop flight of about 18 hours. 

(f) At the time of Sergeant Dueman’s travel, he was covered by the Western Australia Police Force Industrial 
Agreement 2021 (2021 Agreement). 

(g) Sergeant Dueman and other officers who were on the UK trip were rostered to work ordinary hours while in transit 
and in the UK, and were paid ordinary time for those ordinary rostered hours. 

Principles in s 46 applications 
10 Section 46 of the Act empowers the WAIRC to declare the true interpretation of an industrial agreement on the application of 

any employer, organisation or association that is bound by it, while it is in force. 
11 When s 46 is invoked, the WAIRC must ascertain whether the agreement is ambiguous, and if it is, resolve the ambiguity, in 

other words, construe the agreement. Her Honour Acting President Smith (as she then was) summarised the nature and purpose 
of s 46 in The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v Public Transport 
Authority of Western Australia [2017] WAIRC 00830; (2017) WAIG 366 at [100]: 

From the authorities referred to above and the express provisions of s 46 and s 83 of the Act, the following principles 
emerge in respect of an award as defined in s 46(5): 
(a) The power to interpret the true meaning of an award, pursuant to the power conferred by s 46, is to enable a 

determination of whether ambiguity arises and to resolve it, if it does. 
(b) If a provision in question is capable in the ordinary sense of not having an ambiguous meaning, then 

consideration of the expressed or supposed intention of the provision does not fall to be considered under s 46. 
(c) If a provision is found to be ambiguous, the Commission acting pursuant to s 46 can embark upon a fact-finding 

exercise to determine the surrounding circumstances that existed when the award or industrial agreement was 
made. These surrounding circumstances can include ascertaining the object of the provision by: 
(i) inquiring into the history of the award; 
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(ii) any established custom, practice or usage which led to the making of the award and any relevant 
established custom, usage and practice since the award was made. 

(d) If ambiguity is found and after ascertaining the true meaning of the award and declaring its effect it is found the 
words in the provision in question are defective, in that the words do not put into effect or reflect that meaning 
or it is found that the words used require amendment to give fuller effect to the true meaning, the Commission is 
authorised to exercise arbitral power to amend the provision. 

(e) The power to interpret an award or industrial agreement pursuant to s 46 of the Act is, except for the power to 
amend a provision in s 46(1)(b), merely declaratory and any declaration made cannot be made as an order to 
enforce a right. 

(f) The determination of whether a particular employee has an entitlement pursuant to the provisions of an award is 
an enforcement matter in relation to which the Industrial Magistrate has exclusive jurisdiction to determine, 
pursuant to the power conferred by s 83 of the Act. 

12 The principles that apply to construction of industrial instruments are well settled. The exercise involves objectively 
ascertaining the intention of the parties embodied in the words used in the instrument: Re Harrison; Ex parte Hames [2015] 
WASC 247 per Beech J at [50]. Where the particular kind of instrument being construed is an industrial agreement: 

The starting point … is the ordinary meaning of the words, read as a whole and in context. The interpretation “... turns on 
the language of the particular agreement, understood in the light of its industrial context and purpose ...”. The words are 
not to be interpreted in a vacuum divorced from industrial realities; rather, industrial agreements are made for various 
industries in the light of the customs and working conditions of each, and they are frequently couched in terms intelligible 
to the parties but without the careful attention to form and draftsmanship that one expects to find in an Act of Parliament. 
To similar effect, it has been said that the framers of such documents were likely of a ‘practical bent of mind’ and may 
well have been more concerned with expressing an intention in a way likely to be understood in the relevant industry 
rather than with legal niceties and jargon, so that a purposive approach to interpretation is appropriate and a narrow or 
pedantic approach is misplaced. 

WorkPac Pty Ltd v Skene [2018] FCAFC 131; (2018) 264 FCR 536 at [197] (citations omitted). 
The application 
13 The Union’s application defined the ‘Issues in Dispute’ as: 

1. Do the overtime provisions contained in clause 13 of the 2022 Agreement apply when employees are travelling 
internationally on flights that are longer than eight hours in duration? 

2. Is time spent at airports and flying internationally time worked? 
14 The Police Commissioner’s counsel, Ms Emily Negus, correctly pointed out that the way the Union had articulated the issue 

was inaccurate and unhelpful because it did not connect the activities mentioned – travelling on flights and at airports – with 
work. On the face of it, it seeks an answer which would result in personal travel by an officer on annual leave to be overtime. 
While this is obviously not what the Union intended, it shows the tendency for the Union’s case to avoid tackling precisely 
what it is about the travel that makes it time worked. 

15 Further, as articulated, the issue is not obviously one of construction of the Agreement, as opposed to the application of the 
words of the Agreement to particular facts. 

16 The construction issue is simply: what is the meaning of ‘all time worked’ in subclause 13.2 of the Agreement. 
17 The outcome sought by the Union was:  

A declaration that time in excess of their rostered shift spent by police officers at airports and flying to overseas 
destinations is Overtime as contemplated by clause 13 of the 2022 Agreement.  

18 The Union’s advocate, Mr Stephen Farrell, properly conceded that the declaration sought in the application was not one that 
flowed from the resolution of the construction issue that is before me. The Union, however, suggested that I should 
nevertheless make a declaration as to the meaning of ‘time worked’ for the purpose of clause 13 ‘Overtime’. 

Is there ambiguity? 
19 The fact that parties disagree about what is the correct interpretation of a provision does not necessarily mean that it is 

ambiguous. Equally, the fact that parties agree on a particular interpretation does not necessarily mean the provision is 
unambiguous. Still, it is useful in this case to tease out precisely where the parties differ in their contended for constructions, if 
they do really differ, to glean whether there is ambiguity. 

20 The Union says that ‘time worked’ is performing whatever duties the Police Commissioner requires be done. It says, therefore, 
that time spent travelling on a flight to a destination where work is done is time spent working. It acknowledges that to arrive 
at the conclusion that time spent on a flight is time spent working, requires proof of factual matters. In particular, proof that the 
Police Commissioner required the relevant activity to be done. During the hearing, Mr Farrell accepted that I could not make a 
declaration merely that time spent on an international flight was time worked for the purpose of clause 13 of the Agreement. 
However, the Union sought: 

…a declaration that time worked means time spent performing duties - whichever duties the respondent directs police 
officers to perform… [ts 19] 

21 Mr Farrell explained that in order to establish Sergeant Dueman’s entitlement to overtime, the Union would lead evidence in 
separate enforcement proceedings about: 

…the direction issued to Sergeant Dueman about the requirements that were placed [on him].  
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And for example, the fact that the respondent chose the flights. The fact that the respondent paid for the flights...There are 
other matters…that would lead to the conclusion that the respondent directed Sergeant Dueman to be on that flight… 
[ts 19] 

22 The Police Commissioner says that time worked is equivalent to being on duty, or carrying out active duty. The Police 
Commissioner acknowledges that its construction does not exclude the possibility that an officer’s time travelling on an 
international flight may be time worked, depending on the facts of the particular case. 

23 Both parties articulate their contended for construction using the concept of ‘duty’. This is an example of the fraught nature of 
attempts to give meaning to words which can be done only by reference to other words, which in turn are capable of bearing 
different meanings.  

24 As I understand it, when the Union refers to a police officer carrying out a duty they are required to carry out, they are using 
‘duty’ to mean anything an officer is bound or obliged to do because they are a police officer and therefore required to follow 
lawful directions at all times.  

25 For the Police Commissioner, the concept of being ‘on duty’ is best understood by reference to its opposite - ‘off duty’ - which 
is a defined period of time when an officer is not obliged to actively carry out policing, that is, activities to preserve peace and 
order and to prevent the commission of offences. 

26 Both parties’ contended for constructions are open on the face of subclause 13.2(a) of the Agreement. I am satisfied that the 
Agreement is ambiguous as to the activities that are caught by the term ‘all time worked’ in subclause 13.2(a), and ‘work’ in 
clause 13 generally for the purposes of the entitlement to payment for overtime. 

The Union’s Submissions 
27 In its written submissions the Union did not point to any particular text of the Agreement, or contextual matters, in support of 

its contended for construction. The Union’s case mainly relies on commentary from three decided cases which have considered 
the meaning of ‘time worked’ and similar phrases. The cases it relies on are: 
(a) Harrod v Stabilised Pavements of Australia Pty Ltd [2023] FWC 1027 
(b) Rohan v S&DH Enterprises [2022] WAIRC 00196 
(c) Construction, Forestry, Mining and Energy Union v Broadspectrum Australia Pty Ltd [2017] FWCFB 269; (2017) 

262 IR 122 
Harrod v Stabilised Pavements of Australia Pty Ltd  

28 Commissioner McKinnon dealt with a dispute about whether Mr Harrod had an entitlement under the Stabilised Pavements of 
Australia (Western Australia) Enterprise Agreement 2021 to be paid for time spent travelling between job sites and 
accommodation while living away from home. 

29 The Commissioner observed at [2] that the dispute was not one about the interpretation of the enterprise agreement, but its 
application. The Commissioner described the enterprise agreement as using ‘common industrial language about employees 
being ‘required to work’ or ‘directed to work’ and providing for daily ordinary hours to be ‘8 hours worked’: [24]. 

30 At [25] the Commissioner referred to the enterprise agreement’s provisions concerning payment for travel. The enterprise 
agreement contained a clause which provided for payment at ordinary hourly rates for travel time in three express 
circumstances: mobilisation, demobilisation and rest and recreation.  

31 Then at [26], the Commissioner noted: 
Except as described above, there is no provision in the Agreement for the payment of travel time between accommodation 
and job sites. Travel time will, accordingly, only be payable if it can be characterised as time spent working or standing 
by, waiting to perform work. This begs the question of when work starts and finishes each day, which is ultimately a 
question of fact. 

32 The Commissioner considered the evidence and concluded employees are working from the time of a pre-start meeting. Time 
spent travelling from accommodation to the pre-start meeting did not count as time worked. But time spent travelling from the 
pre-start meeting to the job site did. The Commissioner found that the time travelling from the pre-start meeting to the work 
site is time during which employees are waiting to perform actual duties: [29]. 

33 The decision does not deal with construction, but involves an orthodox process of consideration of the facts in applying 
commonly understood concepts of work.  

34 The Union referred specifically to the Commissioner’s reference at [22] to the common law position that employees are 
entitled to payment for any time their employer requires them to work or to stand and wait. This was relevant to the matter 
before the Commissioner because the Commissioner was considering the time spent between a pre-start meeting, and getting to 
a job site. The reference recalls the following passage of Dixon J in Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 
CLR 435 at 466: 

Some difficulty has been felt in saying what is the service which carries wages. The wages are incident to the subsisting 
relationship of master and servant. A master who sends his servant upon a holiday upon full pay can be sued for wages 
under the contract, although not on a common count for work and labour done. They also serve who only stand and wait... 

35 What is meant by standing and waiting was illustrated well in The Hospital Employees’ Industrial Union of Workers WA v 
Lee Downs Nursing Home (1977) 57 WAIG 455. In that case, Burt CJ said: 

Once the expression "time worked" is understood the question can be seen to be one of fact. In my opinion time is "time 
worked" within the meaning of the award if it can be seen that the worker is during the time under consideration doing, 
whatever it is that he is doing, upon instructions express or implied given to him by his employer. What he is doing need 
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not involve any physical activity. It may be that he is required to be in a certain place at and during a certain time so that 
he can act should a certain event happen and in such a case, as it seems to me, the time so spent is "time worked" whether 
the event initiating physical activity happens or does not happen. He also serves who only stands and waits. (emphasis 
added) 

36 The matter before the Industrial Appeal Court involved a worker who was required to remain overnight at a nursing home. Her 
evidence was that she did certain activities until 9.00 pm and then slept for several hours, remaining available during that time 
to attend to residents’ needs, if required. His Honour concluded: 

In my opinion, once [the Industrial Magistrate] held that the worker was on the premises pursuant to instructions received 
from the employer "to report any emergencies which arose relative to the inmates of the home" it follows that the whole 
of the time during which she was on the premises pursuant to those instructions was "time worked" within the meaning of 
the award. It may be that an emergency seldom arose and it may be that an emergency never arose but that, I think, would 
make no difference. The worker was not on call in the sense that she could be called upon by the employer to work. She 
was, I think, under a continual duty to act if called by a patient and she falls into the category of persons who serve while 
waiting. (emphasis added) 

37 The facts giving rise to the present dispute are not analogous to ‘standing and waiting’. If not rostered on duty, and not 
otherwise directed to perform policing work on the flight, it cannot be said that an officer who is merely a passenger on a flight 
is doing what they are doing while also being ready to act, or under a continual duty to act, during that time. They are not 
‘standing and waiting’ in the relevant sense. They are simply travelling to the place where they will be working. 
Rohan v S&DH Enterprises  

38 This denied contractual benefit claim involved a dispute between Mr Rohan and his employer as to the correct construction of 
a provision of Mr Rohan’s employment contract about when work commenced and finished. 

39 I referred to several authorities which considered the meaning of ‘time worked’, ‘performing work’ and ‘on duty’ in industrial 
instruments and authorities which involved a factual enquiry as to whether particular activities were ‘work’. At [36]-[38], I 
observed: 

[36] Not all of the authorities relied upon strictly concern a search for the meaning of these terms. Several of the 
authorities turned, rather, on a factual enquiry as to whether the particular activities of the employee amounted 
to ‘time worked’ etc. For example, Walton; Frank v BHP Billiton Iron Ore Pty Ltd [2019] WAIRC 00089; 
(2019) 99 WAIG 299; Seo v Bindaree Food Group Pty Ltd [2021] FWCFB 2691 fall into this category. 
Nevertheless, the authorities do indicate common and consistent considerations which may assist in determining 
the meaning of these phrases: 
(a) ‘time worked’ need not involve any physical activity: ‘He who stands and waits also serves’: The 

Hospital Employees Industrial Union of Workers, W.A. v The Proprietors, Lee-Downs Nursing 
Home (1977) 57 WAIG 455; 

(b) ‘work’ involves activities performed by the under the instruction of the employer: The Honourable 
The Minister for Police v Western Australian Police Force Union of Workers (1969) 48 WAIG 993; 
Lee-Downs; and 

(c) ‘work’ contemplates the performance of the employee’s duties under the employment contract: 
Master Builders’ Association of Victoria v Australian Building Construction Employees’ and 
Builders Labourers’ Federation [1981] FCA 49 at [365]-[366]. 

[37] The following statement of Lee J in Warramunda Village Inc v Pryde [2002] FCA 250; (2002) 113 IR 265 
at [17] is frequently cited in relation to the meaning of ‘at work’: 

It cannot be said that, in rendering a “sleep-over shift”, an employee is “on call” within the meaning 
of cl 32. For the purpose of cl 32 an employee who is off duty but “on call” is free to conduct his, or 
her, private life subject to the employer being able to direct the employee to report for duty, and to the 
employee organizing his or her affairs to be able to respond to that direction if given. (See: Suffolk 
County Council v Secretary of State for the Environment [1984] ICR 882 (House of Lords)). An 
employee who attends at the place of employment pursuant to the employer’s direction to be at the 
employer’s premises for a period of time and be available to provide service at the premises as 
required by the employer, is not carrying on private activities but is providing service to the employer. 
Such an employee is at “work” for the purposes of the 1995 Award and is entitled to be remunerated 
according to the terms of the Award. (See: Hospital Employees’ Industrial Union of Workers, WA v 
Proprietors of Lee-Downs Nursing Home (1977) 57 WAIG 455 per Burt CJ at 456). 

[38] In Transport Workers’ Union of Australia v Jetstar Services Pty Ltd [2017] FWC 2535 at [46], 
Deputy President Sams considered Lee J’s statement required that an employee be ‘physically at work and 
performing work or other functions associated with work, at the employer’s direction’. The learned 
Deputy President considered this meaning of the words and their purpose to be what a reasonable lay observer 
would understand to be the meaning, referring to the Macquarie Dictionary definition, so that work would not 
include periods where no tasks are undertaken and nothing is made or done for the benefit of the employer. 

40 The Union’s case is that ‘time worked’ has a wider meaning than any of the authorities referenced in these passages go. The 
Union focuses on one qualifier - the requirement for an instruction from the employer - but sidesteps the other elements 
identified as necessary for an activity to be work. 

41 For instance, in Warramunda Village Inc v Pryde [2002] FCA 250; (2002) 113 IR 265, the question was whether employees 
were working while undertaking sleepover shifts. When on a sleepover shift, employees were required to be present at a hostel 
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and to be on call between certain hours. Unless called on, employees were free to sleep or pursue other activities. The Court 
held that employees in such circumstances were engaged in work, although they were not performing operational activities. 
This was because the sleepover shift involved: 
(a) employees being directed to be at the employer’s premises for a period of time; and  
(b) employees being available to provide service during that time. 

42 Generally, travelling to the place of employment does not meet the ordinary meaning of ‘time worked’: Construction, 
Forestry, Maritime, Mining and Energy Union v Peabody Energy Australia PCI Mine Management Pty Ltd [2019] FWC 
4641 at [119]. While an employee might be directed to travel to be at work, and is under a duty pursuant to the contract of 
employment to engage in travel in order to work, during the travel time they will generally be unavailable to provide service. 

43 The Union also refers to my reasons at [70]-[71]. In these passages, I refer to the observations of Deputy President Asbury in 
Peabody at [116] and Justice Kennedy in Western Australian Police Union of Workers v The Honourable Minister for 
Police (1981) 61 WAIG 1906 at 1910, concerning the exercise involved in finding, as a matter of fact, that work is being 
performed. As those passages do not concern construction, they do assist in the present matter.  
Construction, Forestry, Mining and Energy Union v Broadspectrum Australia Pty Ltd  

44 Broadspectrum was an appeal against a decision finding that compulsory training attended by an employee in what would 
have otherwise been overtime hours was not ‘time worked’ for the purpose of the relevant industrial instrument. The 
Full Bench of the Fair Work Commission discussed the approach to construing the instrument at [97]-[99] and then concluded 
at [100]-[101]: 

[100] In this regard, we are of the view that a reasonable person would understand the common intention of the parties 
in relation to clause 19 was to adopt a wider scope of “work” than that which is asserted by Broadspectrum. A 
wider interpretation of “work” than that which is asserted by Broadspectrum is consistent with previous cases. 
In Warramunda Village Inc v Pryde, for example, a Full Court of the Federal Court observed that: 

“An employee who attends at the place of employment pursuant to the employer's direction to be at 
the employer's premises for a period of time and be available to provide service at the premises as 
required by the employer, is not carrying on private activities but is providing service to the employer. 
Such an employee is at "work"...”  

[101] In the circumstances of the case before us, and having had regard to the principles espoused in Golden 
Cockerel and the other relevant authorities, we are of the view that an employee who attends training at the 
direction of his or her employer outside of ordinary hours is carrying out “work” for the purposes of clause 19 
of the Agreement, and is, therefore, entitled to overtime remuneration. We are of the view that a reasonable 
person would understand this to be the common intention of the parties based on the text of the Agreement. 

45 The Full Bench’s reasons do not advance a particular meaning of ‘time worked’. The Full Bench found that training was 
working and it cited Warramunda Village Inc with approval.  

46 Ultimately, none of the cases the Union relies on necessitate acceptance of the Union’s wide construction. 
47 The Union did not adequately demonstrate that its contended for construction was commercially sensible, nor consistent with 

what a reasonable person would understand the words ‘time worked’ to mean. For example, on the Union’s construction, 
travelling to and from work on a daily basis could be ‘time worked’. So too could time spent away from work when directed to 
take leave. 

The Police Commissioner’s Submissions  
48 The Police Commissioner agrees with the Union’s submissions to the effect that in determining whether time is ‘time worked’ 

under an instrument, it is generally relevant whether an employee’s activities are undertaken under instructions by the 
employer. The Police Commissioner says the nature of the instructions given and the limitations and restrictions contained in 
the instructions are also relevant. However, these generally applicable considerations are subject to the terms of the Agreement 
itself. 

49 The Police Commissioner says that ‘time worked’ in clause 13 of the Agreement means time when an officer is ‘on duty’ 
consistent with the meaning of ‘on duty’ under the Police Force Regulations. 

50 The Police Commissioner advances four reasons, based on the text of the Agreement and its statutory context, for this 
construction:  
(a) The Police Force Regulations are part of the statutory context known to the parties at the time the Agreement was 

made. The concept of being ‘on duty’ under the Police Force Regulations is well understood and reflected in 
particular in regulations 402 and 605. Being ‘on duty’ involves devoting oneself ‘exclusively and zealously to the 
discharge…[of] duties as a member’. An officer is prohibited from sleeping on duty, and, except with the consent of 
a superior officer, drinking alcohol while on duty. The Police Force Regulations indicate that being ‘on duty’ is 
generally inconsistent with being on a plane, especially if able to be engaged in private activities such as sleeping or 
watching movies during such time. 

(b) The Standby Allowance provisions and the Seagoing Allowance provisions of the Agreement reflect a narrow 
construction of ‘time worked’ as both require an officer to be in a specific location and restrict an officer to some 
degree, but do not treat the officer as working when not actively performing duties. 

(c) Being paid for time spent travelling is a commercially absurd outcome, particularly when comparing the 
remuneration an officer would be paid for such travel with what an officer is paid for the same time as a Standby or 
Seagoing allowance. 
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(d) The Agreement reflects the ordinary position that time spent travelling to and from work is not ‘time worked’. This is 
because where such travel time is to be remunerated, the Agreement specifically provides for those circumstances. 

51 The Police Commissioner accepts that some time spent travelling, when an officer is not actively performing duties, may be 
‘time worked’ for the purpose of the Agreement. For example, the Police Commissioner accepts that travelling to take a 
statement from a witness, and then returning to the station, is ‘time worked’. Similarly, time on a flight to accompany a 
prisoner in transit may be time worked. However, the Police Commissioner rejects the suggestion that all time spent travelling 
at the Police Commissioner’s request or direction is time worked. 

52 Finally, the Police Commissioner says that the Union’s contended for construction is ambiguous in that it remains unclear on 
its construction what will constitute a ‘requirement’ and what activities are ‘duties’.  

53 Accepting the Police Commissioner’s contended for construction does not resolve the dispute about whether Sergeant 
Dueman’s time spent flying and at airports was ‘time worked’. But it means that not all time flying and at airports is 
necessarily time spent working. 

Consideration: The Agreement’s Text  
54 The Union said that subclauses 13.1 and 13.2(a)(ii) are relevant to the construction of the words ‘all time worked’ but really all 

the Union was saying in this regard was that those are the clauses containing the words ‘time worked’ (ts 16). The Union did 
not articulate how the particular parts of the Agreement it relied upon supported the construction that it contended for, in 
favour of any other construction. 

55 I consider the following features of the Agreement are indicative of the parties’ intention in relation to the meaning of ‘all time 
worked’. 

56 Clause 2 says that the Agreement consolidates the relevant provisions of the Police Award 1965 and that it is intended that no 
provision of the Award applies in addition to the Agreement. In other words, the Agreement is intended to comprehensively 
deal with the terms and conditions of members of the Western Australian Police Force.  

57 Consistent with the intention that the Agreement be a comprehensive charter on the terms and conditions of employment, it has 
61 clauses, 9 schedules and 113 pages of content. It is a lengthy document. It addresses officer entitlements and the Police 
Commissioner’s obligations in a thorough and comprehensive way. It includes allowances for periods of on call, close call and 
standby situations: clause 15. There are allowances for travel, camping and residing overnight on a vessel included amongst a 
total of around 28 types of allowances: clauses 17 to 27. 

58 Part IV of the Agreement is headed ‘Hours of Work’. The first clause under that part is clause 11, headed ‘Hours of Duty’. 
This clause is particularly long. Because of its length, I will not set it out here, but it is included as a schedule to these reasons.  

59 The Hours of Duty clause starts with a provision about how rosters are to be developed. The structure of the clause, the fact 
that roster provisions are at the top of the clause about hours of duty, shows an intention that hours of work be determined first 
and foremost by rostering, and that hours of work therefore be predictable. The primacy of rosters as the determinant of 
working hours, and in particular achieving the hours specified in subclause 11.2, is reinforced by the fact that subclauses 11.3 
to 11.7 all concern rostering.  

60 It is in the second subclause 11.2, that Hours of Duty are dealt with, the usual position being ‘Employees will work an average 
of 40 hours per week’. 

61 The balance of clause 11 uses the terms ‘hours of duty’, hours ‘worked’, ‘duty’ and ‘work’ interchangeably: see 
subclauses 11.4, 11.5(b), 11.7(k), 11.9, 11.11, 11.12, 11.13, 11.14 and 11.17. 

62 Subclause 11.8(b) expressly provides that meal breaks taken in accordance with subclause 11.8(a) shall be considered time 
worked. Subclause 11.8(c) says: 

(c) Should circumstances arise whereby an Employee is prevented by continuous duty from taking a meal break as 
provided in clause 11.8(a), such Employee shall be reimbursed in accordance with the rate prescribed by 
Item F15 of Schedule F – Travelling/Transfer Allowances, provided that an Employee shall only be entitled to 
one claim per shift. 

63 The subclause involves implicit assumptions: 
(a) that when an officer is taking a meal break they are not on duty and not working in the usual sense; 
(b) that duty and a break from duty are mutually exclusive; and 
(c) that duty involves activities that preclude having a meal break. 

64 These assumptions are also implicit in subclause 13.5(b) dealing with meal breaks when working overtime. It provides:  
An Employee having a meal break in accordance with clause 13.5(a) may be required to remain under the direction of the 
Officer in Charge during such meal break and if so required the time shall be considered as time worked.  

65 The default position is that the meal break is not time worked, and during a meal break there is no expectation that an officer 
will be ready to act on directions. These clauses displace the default position.  

66 Clause 14 is headed ‘Officer Contact’. Amongst other things, it enables employees to utilise their work mobile phones for 
personal use, but also specifies that employees are not obliged to take work mobile phones home, nor to access work related 
information ‘whilst off duty’. 

67 The Agreement contains special provisions for Dog Handlers ‘in recognition for the responsibilities of caring for a dog or dogs 
during off duty hours at their own premises’: subclause 11.17(b). 

68 Clause 15 ‘On Call - Close Call - Standby Allowances’ provides: 
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15.1 For the purpose of this clause: 
(a) ‘on call’ shall mean a situation in which an Employee is rostered, or directed by a duly authorised 

senior officer, to be available to respond forthwith for duty outside of the Employee's ordinary 
working hours or shift. An Employee placed on call shall remain contactable by telephone or paging 
system for all of such time unless working in response to a call or with the consent of their appropriate 
senior officer. 

(b) ‘close call’ shall mean a situation in which an Employee is rostered, or directed by a duly authorised 
senior officer, that they are or may be required to attend for extra duty sometime before their next 
normal time of commencing duty and that the Employee is to remain at their residence and be 
required to be available for immediate recall to duty. 

(c) ‘standby’ shall mean a situation in which an Employee is rostered or directed by a duly authorised 
senior officer to remain in attendance at their place of employment at that time, overnight and/or over 
a non-working day, and may be required to perform certain tasks periodically or on an ad hoc basis. 
Such Employee shall be provided with appropriate facilities for sleeping if attendance is overnight, 
and other personal needs, where Practicable. 

15.2 An Employee who is authorised by the Employer or a duly authorised senior officer to hold themselves 
available under any of the conditions contained in clause 15.1, shall be paid the appropriate allowance in 
accordance with the following scale: 

With Effect From: 1 July 2022 1 July 2023 

On Call $7.95 $8.19 

Close Call  $11.87 $12.24 

Standby $15.76 $16.25 

69 An officer who is on standby is not treated, under the Agreement, as ‘working’. This is despite the fact that the officer is 
required to be at a specific, non-residential location pursuant to an instruction, and therefore under a level of restriction. 

70 An officer who is assigned to an Extended Patrol and who is required to reside on a vessel overnight is entitled to a seagoing 
allowance, currently $162.43 per night, under subclause 17.2. This allowance applies on the basis that: 

17.13(c) … 
(iv) Whilst on board the vessel, Employees are required to be available to work on a 24 hour round-the-clock 

basis. 
71 And under subclause 17.13.(v): 

When hours in excess of an average of nine hours per day are worked during an Extended Patrol and those excess hours 
are worked other than on normal patrol duties, overtime shall be paid, in accordance with clause 13.2(b) – Overtime of 
this Agreement or time off in lieu claimed, in accordance with clause 13.11 – Overtime for those excess hours worked, 
where authorised by the Officer in Charge. 

72 The Agreement therefore does not treat the time spent on the vessel as ‘time worked’ unless the time also involves doing 
something more than merely being present on the vessel. 

73 Clause 25 contains a Relieving Allowance. It entitles an officer to be ‘reimbursed reasonable expenses’ where they are 
‘required to take up duty away from their usual Headquarters within the Commonwealth of Australia on relief duty or to 
perform special duty and resides temporarily away from the Employee’s usual place of residence’. Where the Officer is 
supplied accommodation and meals free of charge, they are entitled to an allowance set out in Schedule E of the Agreement. 

74 Subclause 13.3 indicates that the Agreement treats travelling time as distinct from work time: 
An Employee required to return to work outside their rostered hours of duty shall be paid the following minimum 
payments at overtime rates: 
(a) On either weekly leave days, three hours plus one hour travelling time. 
(b) During any other off duty period one hour plus one hour travelling time. 

75 A similar distinction between travelling time and work time is made in subclauses 30.6 and 33.13 which provide that where an 
officer on annual leave or long service leave is required to ‘return to duty and attend court from matters arising during the 
course of the Employee’s duties or to perform other duties’ they are entitled to, amongst other things, receive payment ‘for the 
period required to return to work, including travelling time’. Had the parties intended that ‘time worked’ include travel time, 
there would be no need to refer separately to ‘travelling time’ in these subclauses. 

76 There are four themes that emerge from the Agreement’s text I have referred to. 
77 First, the comprehensive nature of the Agreement indicates that the parties intended to expressly set out what entitlements 

apply and when they apply. In particular, the parties have made provision for entitlements and conditions that apply: 
(a) When an officer is required to travel to a location that is different to their headquarters for the purpose of arriving at a 

work location. 
(b) When an officer is required to reside at a location away from their usual residence, or to relieve or take up duties 

other than at their headquarters within Australia; 
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(c) When an officer has responsibilities to care for dogs outside their hours of duty; 
(d) When an officer is not performing operational duties but is restricted in their ability to carry out their usual personal 

activities such as when they are on a meal break, on call, on close call, on standby or residing on a vessel. 
78 The Union argued that the fact the parties agreed an allowance for some matters, but not for time spent travelling generally, 

indicates that the parties intended that time spent travelling be treated as ‘time worked’ and not be ‘replaced’ with another form 
of entitlement. It did not elaborate as to why this should be viewed as the parties’ objective intention. The context I have 
referred to indicates otherwise. 

79 Second, the comprehensive provisions about rostering show an intention that rosters be the primary means of defining when an 
officer is ‘on duty’ or ‘working’. 

80 Third, the hours of work provisions and those like clause 14 ‘Officer Contact’ indicate that the parties intend there be a clear 
line between officer’s personal time and their time on duty. 

81 Fourth, the Agreement reflects the ordinary position that time spent travelling to and from a work location is not itself ‘time 
worked’. 

82 The Agreement must be construed as a whole and a construction that makes the various parts harmonious is to be preferred. 
This means that where a particular word, phrase or concept appears in the Agreement, it should be given a consistent meaning 
and application unless there is an apparent intention to the contrary. Accordingly, the text indicates that ‘work’ for the purposes 
of the phrase ‘all time worked’ in subclause 13.2 is the same as time spent ‘on- duty’.  

83 This of course begs the question: what is meant by being on duty? 
84 To determine the meaning of ‘on duty’ the Police Force Regulations are informative. 
Statutory Context: Police Force Regulations 1979 (WA) 
85 Both parties referred to the Police Force Regulations as relevant statutory context in which to construe the Agreement. The 

Police Force Regulations were in force and known to the parties at the time the Agreement was made. I accept that they are 
relevant context for the purpose of determining the meaning of ‘time worked’ and its equivalent, ‘on duty’. 

86 Regulation 402(a) appears in Part IV of the Police Force Regulations headed ‘Duties’. 
87 Regulation 401 says: 

Member to obey directions 
Every member shall carry out such functions, duties and responsibilities as the member is directed by or on behalf of the 
Commissioner. 

88 Regulation 402 says: 
Provisions relating to behaviour 
Every member shall — 

(a) when on duty, devote himself or herself exclusively and zealously to the discharge of his or her 
duties as a member; and (emphasis added) 

(b) behave at all times with courtesy to the public and every member, and give prompt attention to all 
reasonable requirements of the public; and 

(c) obey promptly all lawful instructions given by any member under whose control or supervision the 
member is placed and, where necessary, act on his or her own initiative; and 

(d) promptly and correctly carry out all duties appertaining to his or her office, or any other duty the 
member is lawfully directed to perform; and 

(e) in due course and at proper times comply with, and give effect to, all enactments, regulations, rules, 
orders and administrative instructions made or issued for his or her guidance in the performance of his 
or her duties. 

89 The Police Commissioner also pointed to regulation 605 which includes the following mandates: 
Performance generally 
(1) A member shall — 

… 
(f) if, other than in the course of duty, the member is present at or involved in an incident occurring 

within the State that the police attend or investigate — 
(i) as soon as practicable, declare his or her presence or involvement, status as a member and 

knowledge of the incident to the attending or investigating police; and 
(ii) as soon as practicable, report his or her presence or involvement and knowledge of the 

incident to his or her own supervisor; 
(g) if, other than in the course of duty, the member is present at or involved in an incident occurring 

outside the State that police of the relevant jurisdiction attend or investigate, as soon as practicable 
report his or her presence or involvement, and knowledge of the incident, to his or her supervisor;  

… 
(2) A member shall not —  

(a) sleep while on duty; or  
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… 
(e) if absent from duty on account of sickness or ill-health —  

(i) do any act that will, or is likely to, retard the member’s return to work; or  
(ii) conduct himself or herself in a manner that is likely to cause a delay in returning to work. 

90 For the Union, it was said that the Police Act 1892 (WA) and the Police Force Regulations oblige officers to follow lawful 
orders, commands and directions whether or not they are on duty or off duty. A police officer continues to remain under their 
s 10 subscription after their shift ends. And they have certain duties when off duty.  

91 All of this is true. But this says nothing as to why duties carried out while off duty, or not in the course of duty, should be 
regarded as time worked.  

92 Regulation 402 makes a clear distinction between an officer’s obligations when on duty compared with when they are off duty. 
In particular, an officer is only obliged to devote themselves exclusively and zealously to discharging their duties ‘when on 
duty’.  

93 The Police Commissioner points out that regulation 402(a) is indicative of what activities are involved in being ‘on duty’. In 
particular, being on duty must mean being engaged in active policing as only those activities can be performed ‘exclusively 
and zealously’. 

94 The Police Commissioner says this is further illustrated by the prohibition in regulation 605 against sleeping whilst ‘on duty’. 
An officer cannot be on duty in the relevant sense when sleeping. The two activities are fundamentally inconsistent. It follows 
that if during a period of travel an officer is free to sleep, they cannot be on duty. 

95 The Union attempted to downplay the significance of regulation 605 by saying that sleeping on duty might not result in a 
sanction if an officer has a reasonable excuse for doing so. That is beside the point, though. The question is what do the Police 
Force Regulations, which were known to the parties when the Agreement was made, tell us about what the parties objectively 
intended being ‘on duty’ to mean? 

96 I agree with the Police Commissioner that the Police Force Regulations incorporate a concept of being on duty that is generally 
inconsistent with an officer at the same time, being able to engage in private activities, such as sleeping, enjoying 
entertainment, or engaging in private correspondence. The concept of being on duty is inconsistent with activities that preclude 
an officer from exclusively and zealously discharging their duties as a member of the Police Force. That is, duties that are to 
maintain peace and prevent offences against the peace. Further, the Police Force Regulations do not allow scope for an officer 
to be both off duty and on duty. It is one or the other. 

97 An officer may be required to follow lawful directions given to them whilst they are off duty. If that direction is to return to 
duty, then the officer will be regarded as being on duty and their time on duty is ‘time worked’ for the purpose of clause 13. 
But if the lawful direction involves an activity that is something short of a return to duty, it will not be ‘time worked’ for the 
purpose of clause 13. 

98 Whether a direction involves a return to duty, and whether an officer at any particular time is ‘on duty’ will turn on the facts. 
Disposition 
99 I agree with the Police Commissioner’s approach to construction of subclause 13.2(a). ‘Time worked’ under clause 13 is 

equivalent to time ‘on duty’. Being ‘on duty’ means being in a position to exclusively and zealously discharge an officer’s 
duties as a member of the Police Force. It is not enough that an officer’s activities are activities that they are directed or 
required by the Police Commissioner to do, to qualify as ‘time worked’. 

100 The power vested in the WAIRC under s 46 is a discretionary one: Interpretation Act 1984 (WA), s 56(1). So the next question 
is whether I should make a declaration, and if so, in what terms.  

101 It follows from my reasons that I would not make a declaration in the terms sought by the Union either in its application nor as 
sought during the course of the hearing. But the WAIRC is not restricted to the specific claim made: s 26(2). 

102 Nevertheless, there are 3 things that incline me against making a declaration. 
103 First, the dispute that is the reason the application was brought does not arise under the Agreement. At the time of Sergeant 

Dueman’s travel to and from the UK, the 2021 Agreement applied. Any declaration concerning the Agreement has no binding 
effect in relation to the 2021 Agreement for the purpose of resolution of Sergent Dueman’s claim for overtime.  

104 I was told that the relevant overtime provisions of the 2021 Agreement and the Agreement the subject of these proceedings are 
the same. But it is not safe to assume that I would have arrived at the same conclusion about the 2021 Agreement as I have 
about the Agreement. I have not considered the 2021 Agreement’s provisions as a whole. My concern is that making a 
declaration in these proceedings could cause parties to be misled about the 2021 Agreement. 

105 Second, the proceedings concern the meaning of the Agreement’s overtime provisions, which have broad application and 
implications. Yet the parties’ focus in submissions was a narrow factual scenario which might trigger the overtime provisions, 
namely, travel on a long-haul flight. There was little argument about or consideration of the broader implications of any 
particular construction of the meaning of ‘time worked’. I therefore consider these proceedings are not an optimal vehicle for 
determining the true meaning of ‘time worked’ in subclause 13.2 of the Agreement for broader application to overtime 
entitlements. 

106 Finally, while my interpretation resolves the ambiguity the parties had identified in the phrase ‘time worked’ it does not go 
very far in creating certainty as to which activities are and which activities are not ‘working’. It is the nature of the concept of 
‘work’ and ‘duty’ that the line between what is and is not working time may often be blurred. Giving the line definition will 
invariably be a fact specific exercise. 

107 In these circumstances, I decline to issue a declaration. I will dismiss the application. 
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