2628 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 104 W.ALG.

CUMULATIVE DIGEST

MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 104 PART 2, SUB PARTS 1 - 9.

Digest Headings

* Denotes New Heading

Industrial Appeal Court Public Service Appeal Board
Full Bench Public Service Arbitrator
Commission In Court Session Commissioner

Board of Reference Industrial Magistrate

Police Appeal

Page

EL)

Editor’s Note:  The Registrar wishes to advise that as from January 2004, the format of the “Cumulative Digest
published at the back of the Western Australian Industrial Gazette has changed to incorporate
“Catchword Phrases”, please refer to the Notice at (83WAIG3937).

All documents within the above headings are in chronological order.

INDUSTRIAL APPEAL COURT
Industrial relations - Interim order - Application for stay pending appeal - Whether appeal has reasonable prospects of success - Balance of
convenience — IAC 3 of 2022 - Industrial Appeal Court — Murphy J —04/11/2022 .........cccocuimiiiiiiiiiiiiiiiceecerersee e 2292
Industrial law - Appeal from Full Bench of Western Australian Industrial Relations Commission - Where employer failed to provide
procedural fairness to employee in deciding to suspend employee without pay - Referral of industrial matter to Commission - Where
Full Bench found Commissioner failed to assess whether, on balance of probabilities, a different outcome was realistically possible and
that an assessment of that consideration was required in determining the industrial matter referred to Commission - Where Full Bench
found that had Commissioner addressed that question, Commissioner would have found no evidentiary basis on which to conclude
employee had established, on balance of probabilities, that a different outcome was realistically possible - Where appeal from
Full Bench decision alleged errors of statutory construction by Full Bench and denial of procedural fairness by Full Bench - Whether
Full Bench erred in statutory construction - Whether Full Bench denied employee procedural fairness on issue of statutory construction
- No error demonstrated in appeal as alleged — IAC 3 of 2022 — Buss J/Murphy J/Smith J — Industrial Appeal Court —30/03/2023 ......... 2265

FULL BENCH
Industrial Law - Appeal against the decision of the Commission - Denial of procedural fairness - Decision to suspend employee without pay
- Whether the Commissioner erred in finding there had been a denial of procedural fairness - Whether the Commission failed to afford
procedural fairness to the employer - Appeal upheld - Minister for Corrective Services -v- A - FBA 3 of 2022 - Full Bench - Chief

Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T B Walkington - 3/08/2022 1577
Industrial Law (WA) — Appeals against decision of the Commission — Whether the appeals raise a matter of such importance that, in the
public interest, an appeal should lie — Whether the appeals involve substantial matters of law affecting jurisdictions — Whether there
was a statutory obligation for the Commission to publish reasons — Whether the matters are of wider significance than the parties
immediately concerned — Appeal dismissed - Western Australian Local Government Association, Western Australian Local
Government Association -v- Western Australian Municipal, Administrative, Clerical and Services Union of Employees, City of
Kalamunda, Local Government, Racing and Cemeteries Employees Union (WA), Shire of Bridgetown Greenbushes - FBA 4 of 2024

and FBA 5 0f 2024 - Full Bench - Senior Commissioner R Cosentino/Commissioner C Tsang/Commissioner T Kucera - 2/07/2024 ...... 763
Industrial law (WA) — Department of Justice Prison Officers’ Industrial Agreement 2020 — Entitlement to personal leave for prison officers
— Alleged contravention of cl 71 of the Agreement in relation to sick leave claim — Meaning of clause — Principles of interpretation
applied — Approach to the appeal — Whether the deferential standard or the correctness standard should apply — Correctness standard
applies — Full Bench to decide for itself the correct interpretation of the Agreement — Appeal upheld — Decisions of the Industrial
Magistrate quashed - Minister for Corrective Services -v- Western Australian Prison Officers' Union of Workers - FBA 8 of 2023 -

Full Bench - Chief Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner C Tsang - 13/08/2024............ccccccueeeee 1843
Industrial Law (WA) — Application to interpret clause 36 of the Department of Justice Prison Officers’ Industrial Agreement 2020
regarding recovery of overpayments — Principles of interpretation of industrial instruments applied — Meaning of ‘payroll error’ —
Causation of error by the conduct of the employer or the employee — Appellant’s construction preferred — Appeal upheld — Declaration
varied - Minister for Corrective Services -v- Western Australian Prison Officers' Union of Workers - FBA 9 of 2023 - Full Bench -

Chief Commissioner S J Kenner/Commissioner T Emmanuel/Commissioner T Kucera - 15/08/2024 2001
Industrial Law (WA) — Appeal against decision of the Commission — Application for inquiry into an election of The Australian Nursing
Federation (ANF) pursuant to s 66 of the Industrial Relations Act 1979 (WA) — Whether the ANF’s conduct was an irregularity —
Whether the ANF’s conduct was ‘in connection with’ the election — Whether there was a rule, established practice or accepted
principle that was departed from — Whether the Returning Officer’s conduct was an irregularity — Whether the Returning Officer’s
conduct affected the full and free recording of votes or correct ascertainment or declaration of the results of voting — Appeal dismissed.
- Samantha Fenn -v- The Australian Nursing Federation, Industrial Union of Workers Perth, The Returning Officer, Western
Australian Electoral Commission, The Registrar, Western Australian Industrial Relations Commission - FBA 7 of 2023 - Full Bench -

Senior Commissioner R Cosentino/Commissioner T B Walkington/Commissioner C Tsang - 24/09/2024 ............c.ccccccevevvneecccrcnennnns 2010
Industrial Law (WA) — Appeal against decision of Public Service Arbitrator — Dispute as to alleged denial of acting opportunities at higher
level — Matter covered by Employment Standard — Jurisdiction of Arbitrator excluded - Main Roads Western Australia -v- Association
of Professional Engineers, Australia (WA Branch) Organisation of Employee (APEA) - FBA 3 of 2024 - Full Bench - Chief

Commissioner S J Kenner/Commissioner T Emmanuel/Commissioner T B Walkington - 26/11/2024 2492
Industrial Law (WA) — Appeal against decision of Commission — Unfair dismissal — Misconduct by party — Attempt to influence potential
witness — Application dismissed — No error demonstrated — Appeal dismissed - Ida Palaloi -v- Director General, Department of
Education - FBA 9 of 2024 - Full Bench - Chief Commissioner S J Kenner/Commissioner T Emmanuel/Commissioner T B

WaLKINGLON = 28/11/2024.....ceeiiiiieee ettt ettt ettt ettt ettt b ettt bbbttt ettt bebeiene 2480
Industrial Law (WA) — Speaking to the minutes — Relevant principles applied — Final order issued - Ida Palaloi -v- Director General,
Department of Education - FBA 9 of 2024 - Full Bench - Chief Commissioner S J Kenner/Commissioner T Emmanuel/Commissioner

T B Walkington - 5/12/2024

2480
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CUMULATIVE DIGEST—continued

COMMISSION IN COURT SESSION
State Wage order — Commission’s own motion — Minimum wage for employees under the Minimum Conditions of Employment Act 1993
— Award rates of wage — Award minimum wage — State Wage principles - Commission's Own Motion -v- (Not Applicable) - CICS 1
of 2024 - Commission in Court Session - Chief Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T
Emmanuel/Commissioner T B Walkington/Commissioner T Kucera - 12/06/2024 ..
State Wage order — Commission’s own motion — Minimum wage for employees under t e Minimum Conditions o
— Award rates of wage — Award minimum wage — State Wage principles - Commission's Own Motion -v- (Not Apphcable) CICS 1
of 2024 - Commission in Court Session - Chief Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T
Emmanuel/Commissioner T B Walkington/Commissioner T Kucera - 18/06/2024 ............cccoeiriiiiiiiiiiiiiiieteeeeeieee et
Industrial Law (WA) - Application pursuant to s 62(2) to vary Union rules - Alteration of registered rules to change name, qualification of
persons for membership, and matters relating to ss 71(2) and 71(5) of the Industrial Relations Act 1979 - Application granted - The
Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers - Western Australian Branch -v- (Not
Applicable) - CICS 10 of 2023 - Commission in Court Session - Chief Commissioner S J Kenner/Senior Commissioner R
Cosentino/Commissioner C TSANG = 24/07/2024 ........ccoeueirueiriiirietrietee ettt ettt se et sttt ettt b et bttt be st st e bt sttt et b et be e ebeaeebeneeaes
Industrial Law (WA) — Commission’s Own Motion — s 37D of the Industrial Relations Act 1979 (WA) — Variation to scope of private
sector award — Clerks (Unions and Labor Movement) Award 2004 — Connected to the State of Western Australia — Express application
to labour hire organisations — Award scope varied - Commission's Own Motion -v- (Not applicable) - CICS 6 of 2022 - Commission in
Court Session - Chief Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel - 16/09/2024..............
Industrial Law (WA) — Commission’s Own Motion — Hairdressers Award 1989 — s 37D of the Industrial Relations Act 1979 (WA) —
Variation to the scope clause of private sector award — Removal of obsolete legislation — Expanded scope provision — Express
application to labour hire businesses and group training services — Addition of classifications for trainees — Award scope varied -
Commission's Own Motion -v- (Not applicable) - CICS 13 of 2022 - Commission in Court Session - Chief Commissioner S J
Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel - 20/09/2024..............cccocooiviiniiniiniiiiicecseeseesee
Industrial Law (WA) — Commission’s Own Motion — Shop and Warehouse (Wholesale and Retail Establishments) State Award — s 37D of
the Industrial Relations Act 1979 (WA) — Variation to the scope clause of private sector award — New definition of general retail
establishments and wholesale establishments — Express application to labour hire businesses and group training organisations — Extra-
terriotial effect of Award — Award scope varied - Commission's Own Motion -v- (Not applicable) - CICS 9 of 2022 - Commission in
Court Session - Chief Commissioner S J Kenner/Senior Commissioner R Cosentino/Commissioner T Emmanuel - 20/09/2024..............
Industrial Law (WA) — Commission’s Own Motion — Transport Workers (General) Award — s 37D of the Industrial Relations Act 1979
(WA) — Variation to the scope clause of private sector award — Donovan clause replaced — Expanded scope provision — Express
application to labour hire businesses and group training services — Award scope varied - Commission's Own Motion -v- (Not
applicable) - CICS 20 of 2022 - Commission in Court Session - Chief Commissioner S J Kenner/Senior Commissioner R
Cosentino/Commissioner T Emmanuel - 20/09/2024 ...........c.oooiiiiiiiiiiiiiiiiiiiieeeete et
Industrial Law (WA) — Application for production of documents — Granted in part - Western Australian Municipal, Administrative, Clerical
and Services Union of Employees; The Construction, Forestry, Mining and Energy Union of Workers; Western Australian Municipal,
Administrative, -v- (Not Applicable), Local Government, Racing and Cemeteries Employees Union (WA), Western Australian Local
Government Association, The Construction, Forestry, Mining and Energy Union of Workers; (Not A - CICS 5 of 2023 and CICS 8 of
2023 and CICS 9 of 2023 - Commission in Court Session - Chief Commissioner S J Kenner/Senior Commissioner R
Cosentino/Commissioner T EmMmanuel - 17/10/2024 ........coucuiriiiirimiiiiieiiteirteesteie sttt sttt sttt b ettt b ettt sttt ebe e
Industrial Law (WA) — Application pursuant to s 71 — Declaration sought — Qualifications of persons for memberships of a State branch of
a federal organisation and offices that exist within the State organisation — Declaration issued - Western Australian Police Union of
Workers -v- (Not Applicable) - CICS 3 of 2024 - Commission in Court Session - Chief Commissioner S J Kenner/Commissioner T B
Walkington/Commissioner T KUCETa = 7/11/2024 ........cooiiiiiiiiiieeie ettt h bbbt b bbbt b e ebe bt bbb b eae s
Industrial law (WA) — Application by the Registrar to cancel the registration of an organisation — Organisation has few remaining members
— Organisation requested cancellation of registration — Application granted - Registrar, Western Australian Industrial Relations
Commission -v- Western Australian Grain Handling Salaried Officers Association (Union of Workers) - CICS 6 of 2024 - Commission
in Court Session - Senior Commissioner R Cosentino/Commissioner T Kucera/Commissioner C Tsang - 11/12/2024 ..
Industrial Law (WA) — Commission’s Own Motion — The Building Trades (Construction) Award 1987 — The Building Trades Awar
— 8 37D of the Industrial Relations Act 1979 (WA) — Variations to the scope clause of a private sector award — Reference to on-site
building and construction industry — Donovan clause replaced in Building Trades Award 1968 — New classification for tradesperson
with apprenticeship in concreting — Deletion of prohibition of junior employees clause in Building Trades (Construction) Award 1987
— Award scope provisions varied - Commission's Own Motion; Commission's Own Motion -v- (Not applicable); (Not applicable) -
CICS 11 of 2022 and CICS 23 of 2022 - Commission in Court Session - Senior Commissioner R Cosentino/Commissioner T
Emmanuel/Commissioner C TSaNE = 11/12/2024 .......co.oiuiiirieereeeeeee ettt sttt ettt et b et b et st e bbbt et sbe st e sbenees

INDUSTRIAL MAGISTRATE
Industrial Law — Interpretation of industrial award or agreement — Principles of construction — Failure to increase salary by correct
percentage rates under industrial agreement — Breach of industrial agreement — Claim proven - Noel James Wright -v- City of Stirling
(ABN 26 744 398 382) - M 220 0f 2021 - Industrial Magistrate - Industrial Magistrate T. Kucera - 14/06/2024..........ccccoceverenenenenene.
Industrial Law — Costs — s 570(2) of Fair Work Act 2009 (Cth) — whether claimant instituted proceedings vexatiously or without reasonable
cause for purpose of s 570(2)(a) — whether claimant engaged in an unreasonable act or omission which caused the respondents to incur
costs for purpose of s 570(2)(b) — held s 570(2)(a) not engaged — held claimant’s conduct from point in time was unreasonable — no
special or unusual feature warranting indemnity costs — claim for costs allowed in part - Cameron Tweedie -v- Zenitas Healthcare Pty
Ltd ACN 009 074 588, APM Lifecare Trusco Pty Ltd - M 55 of 2022 - Industrial Magistrate - Industrial Magistrate R. Cosentino -
2I/06/2024 ...ttt ettt st A Ao E oA SRRt A RS E AR AR ARk R Rttt b A e AR n ettt b et et e s sttt netenenan
Industrial Law — Application by respondent to strike out claim and further and better particulars of claim — Whether there is a real issue of
fact or law to be tried - Delia Gavril -v- Director General Department of Education, WA - M 17 of 2024 - Industrial Magistrate -
Industrial Magistrate D. Scaddan - 28/06/2024
Industrial Law — Alleged non-payment of pro-rata long service leave entitlement upon termination — Whether the respondent was a
‘transmittee’ within the meaning of s 6(4) of the Long Service Leave Act 1958 (WA) — Whether the claimant was in continuous
employment for the purposes of s 8 of the Long Service Leave Act 1958 (WA) - Anna-Maree Grace Ladyman -v- Sai Group of
Businesses Pty Ltd T/as Premier Hotel - M 16 of 2024 - Industrial Magistrate - Industrial Magistrate D. Scaddan - 12/07/2024 ..............
Industrial Law — strike-out application — damaging action for a prohibited reason — proceedings have no reasonable prospects of success —
summary judgement applications — s 97A(1) of the Industrial Relations Act 1979 (WA) — damaging action provisions - Beth Brady -v-
Department of Primary Industries and Regional Development (ACN: 951 343 745) - M 141 of 2022 - Industrial Magistrate - Industrial
Magistrate T. Kucera - 16/07/2024
Industrial Law — Fair Work — Assessment of pecuniary penalties for contraventions of Fair Work Act 2009 (Cth) — Underpayment of award
rate under modern award - Yichen Yu -v- The Blasta Group Pty. Ltd. - M 54 of 2024 - Industrial Magistrate - Industrial Magistrate D.
SCAAAAN = 24/07/2024 ...tttk h bbb bbbttt h bbbttt b b bttt eane
Industrial Law — Fair Work Act 2009 (Cth) — Determination of ‘set-off” — Payment of a pecuniary penalty — Long Service Leave Act 1958
(WA) — Payment of a pecuniary penalty - Jason Jowett -v- Coastal R.E. Pty Ltd atf Coastal Unit Trust - M 65 of 2023 - Industrial
Magistrate - Industrial Magistrate D. Scaddan - 14/08/2024 .........c.coiiiiiiiiiiiee ettt
Industrial Law — whether, prior to his employment with the respondent, the claimant was continuously employed by the company he
remains sole director and company secretary of, such that his employment with that company is continuous with his employment with
the respondent for the purposes of determining his long service leave entitlements on termination of employment with the respondent -
Raymond Weeda -v- Silverhorse Technologies Pty Ltd - M 129 of 2022 - Industrial Magistrate - Industrial Magistrate C. Tsang -
TO/08/2024 ...ttt bbb h bk b et e b bk ettt et bbb e ettt h bbbt h et ettt b ettt
Industrial Law — Fair Work — Assessment of pecuniary penalties for contraventions of Fair Work Act 2009 (Cth) - Contravention of
Modern Award — Failure to pay for Closed Port Day and National Public Holidays - Construction, Forestry and Maritime Employees
Union -v- Qube Ports Pty Ltd - M 119 of 2023 - Industrial Magistrate - Industrial Magistrate D. Scaddan - 30/08/2024 ...........c.cccccoenene
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INDUSTRIAL MAGISTRATE—continued
Industrial Law — Fair Work — Assessment of pecuniary penalties for contraventions of Fair Work Act 2009 (Cth) — Failure to pay for Closed
Port Day and National Public Holiday while on approved planned time off and personal leave - Construction, Forestry and Maritime
Employees Union -v- Qube Ports Pty Ltd (ABN: 46 123 021 492) - M 76 of 2022 and M 91 of 2022 - Industrial Magistrate - Industrial
Magistrate D. Scaddan - 30/08/2024 ..........coouiuiiiiiuiiiiiieeeeeee ettt
Industrial Law — Fair Work — Assessment of pecuniary penalties for contraventions of Fair Work Act 2009 (Cth) — Failure to pay over cycle
rates under the terms of enterprise agreements - The Australian Workers' Union -v- OSM Australia Pty Ltd - M 10 of 2024 and M 11
0f 2024 - Industrial Magistrate - Industrial Magistrate D. Scaddan - 27/09/2024 ...........cccoeuiimiinieiniienieeeeeeeet et
Industrial Law — Fair Work Act 2009 (Cth) — Alleged contravention of an enterprise agreement — Alleged contravention of a National
Employment Standard — Claim for untaken paid annual leave upon termination of employment — Construction of annual leave clause
of the relevant enterprise agreement on Even Time Roster - Daniel Summers -v- PHI International Australia Pty Ltd (ACN: 008 932
189) - M 14 of 2024 - Industrial Magistrate - Industrial Magistrate D. Scaddan - 4/10/2024
Industrial Law — Industrial Relations Act 1979 — Allegation of damaging action taken by employer — Meaning of damaging action —
Meaning of threatening to take damaging action — Elements of s 97A to be proven by each party — Meaning of loss or injury — Whether
the employer took damaging action against the employee — The reasons taken by the employer — Whether the employee suffered loss
or injury - Mr Barry Hughes -v- East Metropolitan Health Service - M 142 of 2023 - Industrial Magistrate - Industrial Magistrate D.
SCAAAAN = 21/TT/2024 ...ttt ettt etttk ket ettt ettt aes

PUBLIC SERVICE APPEAL BOARD
Industrial Relations Law (WA) — appeal against decision of respondent to terminate employment — serious offence — criminal conviction —
incarceration - reinstatement is not practicable. - Seng-Lee Tan -v- The Director General, Department of Justice - PSAB 28 of 2022 -
Public Service Appeal Board - Commissioner T B Walkington - 25/06/2024
Industrial Law (WA) — Public Service Appeal Board — Whether the Board has jurisdiction to review, hear and determine the appeal —
Whether the appellant is a government officer - Whether the appellant is a public service officer — Whether the appellant is on the
salaried staff of a public authority — No jurisdiction — Appeal dismissed - Phillip Cassell -v- Shire of Halls Creek - PSAB 7 of 2024 -
Public Service Appeal Board - Senior Commissioner R Cosentino - 29/07/2024
Appeal of decision to terminate probationary employment and application to appeal out of time — whether employee has an arguable case to
warrant an extension of time — principles of probationary employment — whether employer’s concerns were genuinely held and
whether their right to terminate the probationary employment was not misused or abused — whether employee was adequately informed
they were not meeting the required standards and whether they received support and training to enable them to perform satisfactorily -
Mark Lawn -v- Director General, Department of Justice - PSAB 18 of 2023 - Public Service Appeal Board - Commissioner C Tsang -
16/08/2024
Public Service Appeal Board — Appeal of dismissal for inability to perform inherent requirements of role due to poor attendance —
preliminary issue regarding admissibility of evidence concerning past disciplinary proceedings — whether inability to perform inherent
requirements of role to be determined at time of dismissal or time of appeal hearing — whether dismissal unfair in all the circumstances
- Trista Carole Jewels Burke -v- Director General, Department of Education - PSAB 17 of 2023 - Public Service Appeal Board -
Commissioner C Tsang - 2/09/2024
Public Service Appeal Board — appeal of dismissal for breach of discipline — misconduct in accessing colleague’s Departmental emails
without authorisation — whether appellant guilty of misconduct to the Briginshaw standard — whether CCTV footage reliable in
substantiating allegations — whether personal circumstances and employment history render dismissal disproportionate - Karen Auzins
-v- Department of Education - PSAB 25 of 2023 - Public Service Appeal Board - Commissioner C Tsang - 7/11/2024 .............ccccccceeuee
Public Service Appeal Board — Whether the ending of an acting arrangement constitutes a dismissal — Appellant was not dismissed — No
jurisdiction to hear appeal — Appeal dismissed - Sharon Lawson -v- Director General, Department of Justice - PSAB 6 of 2024 - Public
Service Appeal Board - Commissioner T Emmanuel - 12/11/2024 ..........cocoiiiiiiiiiiiiieeceeeeeeeeee e

PUBLIC SERVICE ARBITRATOR
Industrial Law (WA) — s 44 referral for arbitration — representation by a legal practitioner — questions of law raised — substantial questions
of law — Industrial Relations Act 1979 (WA) s31 - Western Australian Police Union of Workers -v- Commissioner of Police, Western
Australia Police Force - PSACR 2 0f 2024 - Public Service Arbitrator - Commissioner T B Walkington - 26/09/2024.............ccccoevenene
Industrial Law (WA) — s 44 referral for arbitration — representation by a legal practitioner — questions of law raised — substantial questions
of law — no further claims - Industrial Relations Act 1979 (WA) s 31 - Western Australian Police Union of Workers -v- Commissioner
of Police, Western Australia Police Force - PSACR 3 of 2024 - Public Service Arbitrator - Commissioner T B Walkington - 5/11/2024.

COMMISSIONER
Prison Officer — Criminal charges — Suspension without pay — Failure to afford procedural fairness — Decision to suspend without pay set
aside - Applicant -v- Minister for Corrective Services - APPL 8 of 2022 - Commissioner T Emmanuel - 21/03/2022 .........cccceceoveevenenne
Work Health and Safety Tribunal — applications for leave to amend earlier amended application and witness statement — respondent
opposes the applications — applications for leave refused - Justin Simmonds -v- Electricity Networks Corporation t/a Western Power -
WHST 8 0f 2023 - Commissioner T Emmanuel - 23/04/2024
Application for leave to submit further evidence and submissions - fair and reasonable opportunity to present case — procedural fairness —
case required to meet - Jessica McCarthy -v- My Foodie Box Limited - B 67 of 2023 - Commissioner T B Walkington - 13/06/2024.....
Industrial Law (WA) — Application for interpretation of an award — Crisis Assistance, Supported Housing Industry — Western Australian
Interim Award 2011 — s 46 — Whether the clause contained a drafting error — Whether the clause contained an ambiguous phrase —
Meaning of phrase ‘specifically for’ - Whether phrase ‘specially for’ means exclusively for — Correct construction of phrase — Orders
issued - Agencies for South West Accommodation Inc -v- Western Australian Municipal, Administrative, Clerical and Services Union

of Employees, Wungening Aboriginal Corporation (formerly Aboriginal Alcohol and Drug Service (Inc)), Goldfields Women's Refuge

- APPL 76 0f 2023 - Senior Commissioner R Cosentino - 13/06/2024
Industrial Law (WA) — Commission’s own motion — Section 40B(1) of the Industrial Relations Act 1979 (WA) — Review of private sector
award — Removal of obsolete, out of date and discriminatory provisions — Variations to ensure award facilitates efficient organisation

and performance of work balanced with fairness — Award varied - Commission's Own Motion -v- (Not Applicable) - APPL 69 of 2023

and APPL 8 of 2020 - Senior Commissioner R Cosentino - 13/06/2024 .......
Unfair dismissal - Jurisdiction - National system employer - Trading corporation - Trading activities - Whether trading activities substantial
- Not for profit - Warren Robert Johnston -v- Looma Community Inc - U 16 of 2023 - Commissioner T B Walkington - 14/06/2024......
Industrial Relations (WA) — Application to vary award — Increasing allowances — Application of Statement of Principles — Whether
proposed variation is fair and equitable — Award varied - Local Government, Racing and Cemeteries Union (WA) -v- Western
Australian Municipal, Administrative, Clerical and Services Union, Shire of Bridgetown Greenbushes, Shire of Carnamah, Shire of
Dalwallinu, Shire of Dowerin, Shire of Goomalling, Shire of Harv - APPL 6 of 2024 - Senior Commissioner R Cosentino - 20/06/2024
Application for external review - Applications for stay on improvement notices - Stay principles - Stay applications granted - Dalwallinu
Concrete Pty Ltd; Dalwallinu Concrete Pty Ltd; Dalwallinu Concrete Pty Ltd; Dalwallinu Concrete Pty Ltd; Dalwallinu Concrete Pty

Ltd -v- WorkSafe Commissioner; WorkSafe Commissioner; WorkSafe Commissioner; WorkSafe Commissioner; WorkSafe
Commissioner - WHST 4 of 2024 and WHST 5 of 2024 and WHST 6 of 2024 and WHST 7 of 2024 and WHST 8 of 2024 -
Commissioner T Emmanuel - 25/06/2024
Industrial Law (WA) - Contractual benefit claim - Interpretation of contracts - Implied terms - Whether the payment of a pass-through rate
was an implied term of the applicant's contract of employment - Application dismissed - Peter Watkins -v- ATG Bunbury Pty Ltd as
trustee for ATG Bunbury Unit Trust - B 105 of 2022 - Commissioner T Kucera - 26/06/2024
Unfair dismissal application — Application for Commission to accept referral out of time — Finding that it would not be unfair not to accept
the referral out of time — Application dismissed - Geoffrey Michael Lobo -v- Multicultural Futures Inc. - U 13 of 2024 - Commissioner

T Emmanuel - 5/07/2024
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CUMULATIVE DIGEST—continued

COMMISSIONER—continued
Industrial Law (WA) — Application to intervene in the proceedings — Whether the intervenor has an indirect interest in the proceedings —
Whether there are discretionary considerations which militate against granting it leave to intervene — Leave to intervene granted —
Application allowed - Local Government, Racing and Cemeteries Union (WA) -v- Western Australian Municipal, Administrative,
Clerical and Services Union, City of Kalamunda, Shire of Boddington, Shire of Bridgetown Greenbushes, Shire of Bruce Rock, Shire

of Carnamah, Shire of Dal - APPL 90 of 2024 - Senior Commissioner R Cosentino - 22/07/2024 .........ccccoecvevveieieeeeeeeeeeeeeeeeeeeeeenes
Industrial Law (WA) — Unfair dismissal — Termination of employment — No appearance by respondents — Order for compensation issued —
Matter determined by default - Jason Michael Carleo -v- A.S Campbell & A.R Stent - U 16 of 2024 - Commissioner T Kucera -
25/07/2024 ...ttt R s e AR R E AR a £ £ AR R R AR E eSS h R R ARt E AR SRR R Rt a et et R b b sen ettt ettt nenenea
Work Health and Safety Tribunal - Whether the applicant was discriminated against for a prohibited reason (raising an issue or concern
about work health and safety) - Whether placing the applicant on a performance improvement plan was discriminatory conduct -
Performance improvement plan not discriminatory conduct but discriminatory conduct did include dismissal - Discriminatory conduct

not for a prohibited reason - Application dismissed - Justin Simmonds -v- Electricity Networks Corporation t/a Western Power -
WHST 8 of 2023 - Commissioner T Emmanuel - 27/08/2024...
Industrial law (WA) — Redundancy — Suitable Alternate Employment — Severance Payment — Arbitral Power — Judicial Power - Western
Australian Municipal, Administrative, Clerical and Services Union of Employees -v- City of Stirling - CR 29 of 2023 - Commissioner

T B WalKington = 9/09/2024........c.ueueieietetetete ettt ettt et ettt ettt et et et ettt e bt e b b e b bt b e b bbb bbbttt et nees
Industrial Law (WA) — Leave to Amend Application — Stop Bullying Orders — Regulation 62 - Matthew Tran -v- East Metropolitan Health
Service - S 7 0f 2023 - Commissioner T B Walkington - 17/09/2024...........c.ccurueiriiinirininieieeieeeetee sttt sttt
Industrial Law (WA) — Applications under s 66 Industrial Relations Act 1979 (WA) seeking an urgent interim order — Alleged non-
compliance with organsiation’s Rules — Relevant principles in relation to interim orders considered and applied — Evidence established
prima facie case and balance of convenience lay with the making of an order - Romina Raschilla; Registrar, Western Australian
Industrial Relations Commission -v- Australian Nursing Federation Industrial Union of Workers Perth, Registrar, Western Australian
Industrial Relations Commission; The Australian Nursing Federation, Industrial Union of Workers Perth, R - PRES 12 of 2024 and
PRES 13 0f 2024 - Chief Commissioner S J Kenner - 19/09/2024
Industrial Law (WA) — Commission’s own motion — Section 40B(1) of the Industrial Relations Act 1979 (WA) — Review of private sector
award — Theatrical Employees (Perth Theatre Trust) Award - to ensure award does not contain wages that are less than statutory
minimum wages - Removal of obsolete, out of date and discriminatory provisions — Variations to ensure award facilitates efficient
organisation and performance of work balanced with fairness — Award varied - Commission's Own Motion -v- (Not Applicable) -
APPL 70 0f 2023 - Senior Commissioner R Cosentino - 20/09/2024
Industrial Law (WA) — Application to dismiss under s 27(1)(a) Industrial Relations Act 1979 (WA) — Whether Settlement agreement
reached during conciliation is binding without a deed — Whether applicant's medical condition provided an excuse not to be bound by
settlement — Principles to determine whether a binding settlement was reached — Application of the principles in Masters v Cameron —
Substantive application dismissed - Romaine Ratnawibhushana -v- City of Nedlands - U 41 of 2024 - Commissioner T Kucera -
24/09/2024
Industrial Law — Unfair Dismissal Claim and Contractual Benefit Claim heard together — Applicant dismissed for serious misconduct for
entering into a pay banking arrangement — Breaches of employment contract, Code of Conduct, Award, Federal and State industrial
relations legislation, taxation and superannuation laws — Procedural fairness — Failure to follow a lawful and reasonable direction not to
discuss disciplinary proceedings — Dismissal not harsh, oppressive or unfair — Both applications to be dismissed - Phillip Trestrail -v-
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	Representation
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	Order
	WHEREAS this is an application to the Work Health and Safety Tribunal (Tribunal) for external review under s 229 of the Work Health and Safety Act 2020 (WA) (WHS Act);
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	AND WHEREAS on Thursday 28 November 2024, the parties confirmed by email that they agree that a stay of Improvement Notice 90030156 is necessary to preserve the subject matter or integrity of the appeal, that the applicant has an arguable case and tha...
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	NOW THEREFORE the Tribunal, pursuant to the powers conferred under the Work Health and Safety Act 2020 (WA), orders –
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