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Respondent : Mr M Aulfrey (as an agent) 
 

Case(s) referred to in reasons: 
Arpad Security Agency Pty Ltd v The Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous 
WA Branch [1989] 69 WAIG 1287 
Cousins v YMCA of Perth [2001] WASCA 374 
Doyle v The Roman Catholic Bishop of Bunbury [2022] WAIRC 00799; (2022) 102 WAIG 1533 
Esther Investments Pty Ltd v Markalinga Pty Ltd [1989] WASC 174 
Gallo v Dawson [1990] HCA 30; (1990) 64 ALJR 458 
Jacobs v South Metropolitan Health Services [2026] WAIRC 00095; (2026) 106 WAIG 478 
Jackamarra v Krakouer [1998] HCA 27; (1998) 195 CLR 519 

Reasons for Decision 
THE FULL BENCH: 
1 The appellant, Jan Jacobs, was employed by the respondent South Metropolitan Health Service as a nurse. His employment 

ended on 30 July 2024 when the Health Service sent him a letter directing him not to attend the work place for further shifts. 
Some eight months later on 5 March 2025 Mr Jacobs sought to refer an unfair dismissal claim to the Western Australian 
Industrial Relations Commission under s 29(1)(c) of the Industrial Relations Act 1979 (WA) (IR Act). 

2 The Health Service applied to the Commission for the dismissal of Mr Jacobs’ referral on the basis that Mr Jacobs had not 
been dismissed, his application had no merit, no remedy could be ordered because Mr Jacob’s registration as a nurse had been 
suspended and therefore his referral should not be accepted out of time. 

3 On 13 February 2026 the Commission dismissed Mr Jacobs’ referral and published reasons for that decision: Jacobs v South 
Metropolitan Health Services [2026] WAIRC 00095; (2026) 106 WAIG 478 (Reasons). 

4 The Commission ultimately determined that Mr Jacobs should not be granted an extension of time to file his unfair dismissal 
claim. The Commission noted that the delay in filing the referral was a very long delay being a delay of over 200 days: 
Reasons [43]. The Commission was not persuaded that there were reasons for the delay between 26 November 2024 and 5 
March 2025: Reasons [44]-[48]. 

5 The Commission noted that it could not reinstate or compensate Mr Jacobs because he could not perform the role he was 
employed to do. That was because his nurses’ registration remained suspended and the undisputed medical evidence was that 
he was unfit for work for over seven months commencing three days before the date he was purportedly dismissed. His case 
therefore could not succeed, a factor weighing heavily against extending time: Reasons [49], [57]-[64]. 

6 The Commission also considered the prejudice to the Health Service arising from the delay and its impacts on witnesses’ 
recollection of events: Reasons [50]. 

7 In short, each of the factors the Commission was required to consider in determining whether Mr Jacobs should have an 
extension of time to file his unfair dismissal referral were against him.  

8 Commissioner Emmanuel also reasoned in the alternative as to why Mr Jacobs’ application should be dismissed under 
s 27(1)(a) of the IR Act even if it had been filed within time:  

57 Section 23A of the IR Act sets out the orders the Commission may make if the Commission determines that the 
dismissal of an employee was harsh, oppressive or unfair. They include orders for reinstatement, re-
employment, remuneration lost or likely to have been lost because of the dismissal or compensation for loss or 
injury caused by the dismissal.  

58 The Commission could not order any of those remedies in this case. 
59 The Commission could not make an order for reinstatement or re-employment because I find that Mr Jacobs 

cannot perform the role he was employed to do. He cannot work as a nurse because his registration remains 
suspended by AHPRA. In any event, Mr Jacobs does not seek reinstatement or re-employment. 

60 I find that any remuneration that was lost was not lost because of dismissal. The undisputed medical evidence is 
that Mr Jacobs was entirely unfit for work for over seven months, starting three days before the date he says he 
was dismissed. Mr Jacobs provided this evidence in the form of the Medical Report. Mr Jacobs gave evidence 
that he agreed with the doctor’s opinion in the Medical Report. 

61 Any remuneration lost from 27 July 2024 cannot have been because of dismissal, but rather because Mr Jacobs 
was unfit to work from that time. A further reason for lost remuneration, at least from 23 October 2024, was the 
AHPRA suspension.  

62 Under s 23A(8) of the IR Act, the Commission cannot make an order for compensation of more than six 
months’ remuneration of the employee. The Commission could not order compensation for loss caused by 
dismissal, because Mr Jacobs was entirely unfit for work for more than six months after the date he says he was 
dismissed. 

63 There is not evidence before the Commission to accept Mr Jacobs’ submission that the Health Service accepted 
liability for his lack of fitness for work. However, even if the Health Service did so, the Commission still would 
not be able to order compensation for the reasons set out above.  
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64 The Commission does not have the power to make the other orders Mr Jacobs seeks in relation to payment of 
long service leave and other entitlements. 

65 In the circumstances of this matter, further proceedings are not necessary or desirable in the public interest. 
9 Mr Jacobs has appealed from the Commission’s decision. Despite being well acquainted with the potential consequences of 

failing to comply with the IR Act’s time prescriptions, he lodged his notice of appeal outside of the time specified in s 49(3). 
10 The final date for lodging his notice of appeal was 6 March 2026. He lodged it on 11 March 2026. 
11 Mr Jacobs then defaulted in complying with the regulations requiring the filing of an appeal book. 
12 The appeal was listed for a hearing to determine whether Mr Jacobs should be granted an extension of time to appeal and if so 

whether an extension of time for filing the appeal book should also be granted. 
13 The Full Bench has power to extend time to institute an appeal under s 49 of the IR Act: IR Act s 27(1)(n). The purpose of 

having this discretion is to do justice between the parties: Gallo v Dawson [1990] HCA 30; (1990) 64 ALJR 458. Mr Jacobs 
must show that strict compliance with the time prescribed by the IR Act would work an injustice on him: Gallo v Dawson 
[459]. 

14 In Doyle v The Roman Catholic Bishop of Bunbury [2022] WAIRC 00799; (2022) 102 WAIG 1533 the Full Bench described 
four major but not exhaustive factors which are considered in the exercise of the discretion citing Esther Investments Pty Ltd v 
Markalinga Pty Ltd [1989] WASC 174: 

(a) the length of the delay;  
(b) the reasons for the delay; 
(c) the prospects of success of the appeal; and  
(d) the extent of any prejudice to the respondent. 

15 As stated in Doyle [8] citing Arpad Security Agency Pty Ltd v The Federated Miscellaneous Workers Union of Australia, 
Hospital Service and Miscellaneous WA Branch [1989] 69 WAIG 1287, Mr Jacobs needs to make out his case for the Full 
Bench to exercise its discretion to extend time in his favour. 

Does the proposed appeal have any prospects of success? 
16 The time for appealing cannot be extended unless the proposed appeal has some prospects of success: Cousins v YMCA of 

Perth [2001] WASCA 374. The Full Bench need not go into elaborate details on the merits, but it should assess the merits in a 
rough and ready way Jackamarra v Krakouer [1998] HCA 27; (1998) 195 CLR 519. 

17 Mr Jacobs is self-represented in this proceeding. His Notice of Appeal does not set out grounds of appeal that comply with 
regulation 102 of the Industrial Relations Commission Regulations 2005 (WA) (Regulations) which requires that the notice of 
appeal clearly and concisely set out the grounds of appeal and what alternative decision the appellant seeks. However, he has 
attached to his Notice of Appeal a document headed ‘Purpose of Appeal Written Submissions.’ From these written 
submissions it appears Mr Jacobs’ grounds for challenging the Commission’s decision are as follows: 
(a) The Commission erred in considering his family restraining order, his Australian Health Practitioner Regulation 

Agency (AHPRA) registration or fitness for work as reasons for its decision as those matters were not conclusive, 
remaining pending before the Court and the Nurses Board.  

(b) The Commission applied the wrong test in concluding that his employment was casual employment. 
(c)  Medical evidence relied upon by the Commission ought to have been ruled inadmissible because it was private 

medical information which Mr Jacobs did not consent to the use of. 
18 None of these grounds have any prospects of success. 
19 The Family Violence Restraining Order did not form part of the Commission’s reasons for dismissing Mr Jacob’s claim. It is 

referred to by the Commissioner only in the context of the history of the matter at Reasons [13]. 
20 While there is some attention given to Mr Jacobs’ casual status of employment in the Reasons, ultimately this was not a reason 

for or relevant to the ultimate decision to dismiss Mr Jacobs’ referral or refuse the extension of time to file it. The 
Commissioner noted at [56] that it was not necessary to determine whether Mr Jacobs was dismissed or not (and therefore, 
whether he was or was not engaged as a casual employee) ‘because it is clear on the evidence that even if the Commission 
found that the Health Service unfairly dismissed Mr Jacobs, the Commission could not order a remedy in this case.’ 

21 In any event, Mr Jacobs conceded in the course of the hearing that he was employed on a casual basis: Reasons [30]-[32], 
[39]-[40] and [54]. 

22 Additionally, the grounds of appeal do not identify any basis upon which a finding that Mr Jacobs was employed as a casual 
employee could be found to be in error. 

23 As for the AHPRA suspension, Mr Jacobs’ grounds of appeal refer to the fact that on 11 February 2026 the suspension of his 
registration as a nurse was revoked. That is a matter that was not before the Commission at first instance, having occurred after 
the conclusion of the first instance hearing. The appeal must be heard and determined on the evidence and matters raised in the 
proceedings before the Commission: IR Act s 49(4). 

24 Even if Mr Jacobs was permitted to adduce new evidence on the appeal in relation to the revocation of the suspension, the 
point in time at which the suspension was revoked, some 18 months after the date his employment ended, is such that it could 
not have made any difference to the Commission’s findings about the availability of a remedy.  

25 Mr Jacobs’ challenge to the reasons based on reliance on medical records is misplaced. The Commission did not rely on 
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medical records but rather on Mr Jacobs’ own evidence summarised at [60] reproduced above and [31]: 
31 Mr Jacobs agreed: 

a. that he gave the Health Service a medical report showing that he was totally unfit to work as a nurse 
from 27 July 2024 until the end of February 2025; 

b. that he was totally unfit to work for the six months after he was dismissed; 
c. AHPRA suspended his registration as a nurse on 23 October 2024 and he remained deregistered as at 

the date of the hearing; and 
d. at no point during the six months from the date he says he was dismissed could he have worked as a 

nurse, because he was either unfit for work or suspended by AHPRA. 
26 Mr Jacobs relies on a medical fitness certificate dated 9 February 2026. Again, this was not before the Commission at first 

instance.  
27 Mr Jacobs is misguided in his view that the Commission was not permitted to have regard to medical reports and medical 

certificates that were in the Health Service’s possession and that his consent was necessary for the disclosure of those reports 
to the Commission. The privacy principles established under the Privacy Act 1988 (Cth) do not apply to employment records 
unless used for a purpose not directly related to the employment relationship. In any event, the Health Services Act 2016 (WA) 
authorises the disclosure of health information collected or used in good faith to a court or other person or body acting 
judicially in the course of proceedings before it: s 220(1)(e). 

28 Mr Jacobs’ written submissions filed in support of his application for an extension of time to appeal and lodge the appeal 
books are five pages in length. They do not address the merits of his grounds of appeal. During the hearing of Mr Jacobs’ 
application for an extension of time to appeal, he purported to address the merits of his appeal but did so by reference to 
grounds that are not in his Notice of Appeal. 

29 We are unable to identify anything else in Mr Jacobs’ Notice of Appeal which constitutes any grounds of appeal with prospects 
of success. 

30 Absent a prospect of success, justice does not require that the time to appeal be extended. The fact that the appeal has no 
prospects of success is fatal to Mr Jacobs’ case for an extension of time. 

31 It is therefore strictly unnecessary for us to consider the other potentially relevant factors. We will do so however because Mr 
Jacobs has made submissions about them. 

Length of delay 
32 The delay is not lengthy. This factor alone would not prevent an extension of time being granted.  
Reasons for delay 
33 Mr Jacobs relies heavily on the fact that he had ‘multiple hearings’ between January and March 2026. He says he was required 

to complete multiple written submissions and documents to AHPRA, the Nurses and Midwifery Board of Australia and 
thereafter the State Administrative Tribunal (SAT). His submissions state that the requirements from AHPRA and SAT were 
‘running at the same time’ as the due date of the completion of the appeal book.  

34 Mr Jacobs’ submissions attached 16 documents he relied upon to demonstrate his reasons for delay. They include 
correspondence between him and AHPRA dated from October 2025 to March 2026, National Police Certificate records, an 
affidavit made by Mr Jacobs on 5 February 2026 and two character references. 

35 In addition to these documents, we have had regard to Mr Jacobs’ email correspondence to the Commission dated 14 April 
2025 which had attached to it a SAT Notice of Listing in VR 15 of 2026. 

36 The relevant chronology is as follows: 
a. On 11 February 2026 the Board revoked Mr Jacobs’ suspension and imposed conditions on his registration. 
b. On 13 February 2026 the Commission issued Reasons for dismissing Mr Jacobs’ referral. 
c. On 20 February 2026 AHPRA wrote to Mr Jacobs informing him that he now needed to address the substantive 

concerns in notification 568686. AHPRA informed Mr Jacobs that he ought to do so by 6 February 2026. This date 
was an error. Mr Jacobs informed the Full Bench that he was allowed 14 days to respond to the substantive concerns 
notification, that is, he had until 11 March 2026.  

d. On an unknown date prior to 23 February 2026, Mr Jacobs commenced SAT matter VR 15 of 2026 being his appeal 
against the Board’s 11 February 2026 decision to impose immediate action in the form of conditions on Mr Jacobs’ 
registration.  

e. On 23 February 2026 SAT notified Mr Jacobs that his appeal in VR 15 of 2026 had been listed for a directions 
hearing, being the first step in the proceedings. The directions hearing was scheduled for  21 April 2026. 

f. 6 March 2026 was the date by which an appeal against the Commission’s decision could be made. 
g. 11 March 2026 was the date by which Mr Jacobs’ response to AHPRA in relation to the concerns notice was due. 

37 Mr Jacobs has established that in the 21-day period between 13 February 2026 and 6 March 2026 he was dealing with three 
relevant matters: his appeal against the Board’s immediate action, his appeal against the Commission’s decision and his 
response to AHPRA in relation to the concerns notice 568686.  

38 Despite this, the evidence before the Full Bench contains significant gaps in relation to what was occurring in that 21-day 
period. By 23 February2026 Mr Jacobs had done what was needed in relation to the appeal against the Board’s immediate 
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action decision. The Notice of Appeal against the Commission’s decision was due to be filed before his response to AHPRA in 
relation to concerns notice 568686 was due. His grounds of appeal in these proceedings are not particularly complex or 
lengthy. The Full Bench was not told when the response to the concerns notice was completed, nor what compiling it involved.  

39 Mr Jacobs asserts, without evidence, that AHPRA’s and SAT’s requirements affected his ability to complete the appeal book 
but he does not say why their requirements affected his ability to lodge this appeal on time.  

40 There is simply nothing before the Full Bench that shows why Mr Jacobs was precluded from being able to file his Notice of 
Appeal and also prepare his response to the concerns notice, within the time he was allowed. 

41 The explanation for the reasons for the delay does not weigh in favour of an extension of time being granted. 
Prejudice to respondent  
42 The respondent does not rely on any particular prejudice to it arising out of the delay. This is a neutral factor.  
Conclusion and disposition 
43 Because Mr Jacobs’ grounds of appeal have no merit, his application to extend the time for appealing must be dismissed. The 

interests of justice are not served by extending the time. Even having regard to factors other than the merits of the appeal, Mr 
Jacobs has not made out a case that justice requires an extension of time, because he has not established there are good reasons 
for his delay in lodging the notice of appeal. 

44 There is therefore no call to consider Mr Jacobs’ application to extend the time in which to lodge the appeal book. That 
application, and the appeal, will be dismissed. 

 
 

2026 WAIRC 00355 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 22 OF 2025 GIVEN ON 13 

FEBRUARY 2026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAN JACOBS 
APPELLANT 

-v- 
SOUTH METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM FULL BENCH 

SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T B WALKINGTON 
 COMMISSIONER T KUCERA 

DATE TUESDAY, 2 JUNE 2026 
FILE NO/S FBA 8 OF 2026 
CITATION NO. 2026 WAIRC 00355 
 

Result Applications and appeal dismissed 
Representation 
Appellant Mr J Jacobs 
Respondent Mr M Aulfrey as agent for the South Metropolitan Health Service 
 

Order 
HAVING heard from Mr J Jacobs, appellant, and Mr M Aulfrey as agent for the respondent, the Full Bench, pursuant to the powers 
conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

1. THAT the applications for an extension of time to appeal and to lodge an appeal book be dismissed; and 
2. THAT the appeal be and is hereby dismissed.  

 By the Full Bench 
    (Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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AWARDS/AGREEMENTS AND ORDERS—Variation of— 

2026 WAIRC 00380 
DEPARTMENT OF EDUCATION (SCHOOL SUPPORT OFFICERS) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 10 JUNE 2026 
FILE NO/S APPL 31 OF 2026 
CITATION NO. 2026 WAIRC 00380 
 

Result Award varied 
Representation 
Applicant Ms Kay Boey on behalf of The Civil Service Association of Western Australia Incorporated 
Respondent Ms I Somers from the Government Sector Labour Relations, Department of Local Government, 

Industry Regulation and Safety on behalf of the respondent 
 

Order 
WHEREAS this is an application filed on 8 May 2026 by The Civil Service Association of Western Australia Incorporated, as the 
union party to the  Department of Education (School Support Officers) Award pursuant to s 40 of the Industrial Relations Act 
1979 (WA) (IR Act); 
  
AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to update the motor 
vehicle allowance provisions of the Award which have not been updated since 2008 and which the parties to the Award agree 
require updating as the original basis for the existing methodology is now obsolete, the clause contained antiquated provisions, 
gendered terms, outdated language and unnecessary complexity; 
  
AND WHEREAS the application reflects the consent position negotiated between the parties resulting from a review process which 
the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021; 
AND WHEREAS the application mirrors recent variations that have been made to the motor vehicle allowance clauses of the 
Public Service Award 1992 and the Government Officers Salaries Allowances and Conditions Award 1989; 
  
AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as 
Schedule 2; 
  
AND WHEREAS the respondent, being the employer party to the Award, represented by Government Sector Labour Relations 
consents to the Award being varied in accordance with the application; 
  
AND WHEREAS the applicant is the union party bound by the Award and so has standing to bring the application under s 40(2) of 
the IR Act; 
  
AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is 
inapplicable and no barrier to the amendments sought; 
  
AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses 
incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of 
the July 2025 Statement of Principles published as part of the State Wage Case: Commission’s Own Motion [2025] WAIRC 
00365; (2025) 105 WAIG 1184; 
  
AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance 
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with equity, good conscience and the substantial merits of the case in accordance with s 26(1)(a) of the IR Act and principle 1.3 of 
the Statement of Principles; 
  
AND OTHERWISE BEING satisfied that the requirements for varying the Award are met; 
  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 

THAT the Department of Education (School Support Officers) Award be varied in accordance with the attached Schedule 
1 and that the variations in the attached Schedule 1 shall have effect from the beginning of the first pay period 
commencing on or after the date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. CLAUSE 37 – MOTOR VEHICLE ALLOWANCE: Delete clause 37 and insert in lieu the following clause: 

37. – MOTOR VEHICLE ALLOWANCE 
(1) In this clause: 

(a) "Year" means the 12-month period commencing 1 July and ending 30 June. 
(b) "Metropolitan Area" means the Metropolitan region described in Schedule 3 of the Planning and Development 

Act 2005 (WA). 
(c) "Rest of the State" means the area of Western Australia that is not the Metropolitan Area. 
(d) "Condition of Employment" means a requirement agreed between the Employer and Officer under a contract of 

employment. 
(e) “Official Business Travel” means work-related travel approved by the Employer. 
(f) "Qualifying Service" means any period during which an Officer is required, as a Condition of Employment, to 

supply and maintain a vehicle for use on Official Business Travel but does not include any period exceeding 
two weeks during which an Officer is absent on leave without pay or unpaid parental leave, or any period 
during which subclause 2(a)(vi) applies. 

(g) “First Place of Duty” means the first location at which an Employee is directed by their Employer to commence 
work for the day, where they do not have fixed Headquarters.  

(2) Officers required to supply and maintain a vehicle as a Condition of Employment: 
(a) An Officer required to supply and maintain a motor vehicle as a Condition of Employment is entitled to the 

applicable rates in Item 2 of Schedule D. - Motor Vehicle Allowance of this Award for each kilometre travelled 
on Official Business Travel, subject to the following: 
(i) Travel between an Officer’s residence and Headquarters or First Place of Duty counts for the purpose 

of subclause 2(a), unless the Officer travels directly between their residence and Headquarters or First 
Place of Duty and does not otherwise use their vehicle for Official Business Travel on that day.  

(ii) Where a journey traverses more than one area, the allowance is calculated at the applicable rate in 
Item 2 of Schedule D. - Motor Vehicle Allowance of this Award for the kilometres travelled within 
each area. 

(iii) In recognition of the costs of supplying and maintaining a vehicle as a Condition of Employment, a 
full-time Officer with 12 months’ Qualifying Service in a Year is entitled to an allowance based on 
the greater of 4,000 kilometres or the actual kilometres travelled. Where an Officer travels less than 
4,000 kilometres, an annual adjustment will be paid at the end of the Year equal to the shortfall using 
the appropriate rate in Item 2 of Schedule D. - Motor Vehicle Allowance of this Award, according to 
where the Officer’s Headquarters is located. 

(iv) Where an Officer has less than 12 months’ Qualifying Service in a Year, the 4,000 kilometre 
minimum will be reduced on a pro rata basis, according to the following formula: 

Pro rata minimum 
kilometres = 

Number of weeks with Qualifying Service 
x 4,000 

313/6 

(v) A part-time Officer is entitled to a pro rata portion of the shortfall annual adjustment in subclause (iii), 
based on their average part-time hours during the Year: 

Part time shortfall 
annual adjustment  = 

Average weekly hours worked 

x 

4,000 (or pro rata 
minimum 

kilometres in 
subclause (iv)) 37.5 

(vi) An officer is not entitled to an allowance under this clause during a period in which they are excused 
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from an obligation to supply and maintain a vehicle as a Condition of Employment because their 
vehicle is stolen, damaged by fire, or affected by a major unforeseen breakdown or accident. 

(vii) The Employer may waive the requirement that an Officer supply and maintain a vehicle as a 
Condition of Employment by providing three months’ written notice. 

(3) Relieving Officers: 
(a) An Officer not ordinarily required to supply and maintain a vehicle as a Condition of Employment, but required 

to relieve such an Officer, is entitled to the appropriate rates in Item 2 of Schedule D. - Motor Vehicle 
Allowance of this Award for each kilometre travelled on Official Business Travel. 

(b) Subclauses 2(a)(iii), (iv) and (v) do not apply to relieving Officers.  
(4) Voluntary use of a vehicle on Official Business Travel: 

(a) An Officer who is not required to supply and maintain a vehicle as a Condition of Employment, but at the 
request of their Employer, voluntarily consents to use their vehicle is entitled to the appropriate rates in Item 1 
or Item 3 of Schedule D. - Motor Vehicle Allowance of this Award for each kilometre travelled on Official 
Business Travel. 

(b) An Officer under this subclause is not entitled to an allowance for travel between their residence and 
Headquarters or First Place of Duty. 

(c) Where a journey traverses more than one area, the allowance will be calculated at the applicable rate in Items 1 
or 3 of Schedule D. - Motor Vehicle Allowance of this Award for the kilometres travelled on Official Business 
Travel within each area. 

(5) Towing Departmental caravans or trailers: 
(a) Employees required to tow departmental caravans or trailers on Official Business Travel are entitled to the 

following additional rates: 
(i) Caravan – 10 cents per kilometre 
(ii) Trailer – 4.5 cents per kilometre 

2. Delete Schedule D and insert in lieu the following Schedule D: 
SCHEDULE D - MOTOR VEHICLE ALLOWANCE 

Item Area Rate (cents) per kilometre 

1.  Voluntary use of vehicle 
(a) Metropolitan Area 94.0 
(b) Rest of the State 99.0 

2.  Vehicle as a Condition of Employment 
(a) Metropolitan Area 194.0 
(b) Rest of the State 204.0 

3.  Motorcycle Allowance Metropolitan Area and Rest of the State 33.0 
3. Delete Schedules E and F. 

SCHEDULE 2 
Revised Public Sector Motor Vehicle Allowance Methodology 

1. Methodology  
1.1. The Motor Vehicle Allowances (MVA) under Items 1 and 2 of Schedule D of the Department of Education 

(School Support Officers) Award (Award) will be updated annually to reflect the change in the National Private 
Motoring Subgroup Consumer Price Index (‘Motoring Index’) in year ended terms over the year to the June 
quarter. 

1.2. The MVA under Item 3 of Schedule D of the Award will be updated annually in line with the following 
methodology: 

New Motorcycle 
Allowance = 

Current 
Motorcycle 
Allowance 

x 

New rate for voluntary use of a motor vehicle in the 
metropolitan area 

Current rate for voluntary use of a motor vehicle in the 
metropolitan area 

1.3. If the annual change in the Motoring Index shows a decrease in the year to June quarter, the previous year’s 
rates in Items 1, 2 and 3 of Schedule D of the Award will continue to apply.   

1.4. The methodology outlined above replaces the current method for increasing the Motor Vehicle Allowances, 
which was confirmed in a 1976 Public Service Arbitrator decision. 

2. Timeframe for updating the Motor Vehicle Allowances 
2.1. Within two weeks of the Australian Bureau of Statistics (ABS) publishing the Motoring Index for the June 

quarter, the Department of Local Government, Industry Regulation and Safety, Government Sector Labour 
Relations (GSLR) division must provide the Civil Service Association (CSA) with a revised circular detailing 
the increased MVA rates.  

2.2. GSLR will publish the revised circular within two weeks of the parties reaching agreement. 
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2.3. The updated rates will take effect from 1 July following the circular’s issue. 
3. Dispute resolution  

3.1. If there is a change to the Motoring Index that affects the operation of the methodology in a way that is not 
contemplated by this methodology, the parties must meet to discuss and resolve the matter within a reasonable 
time.  

3.2. If the matter cannot be resolved between the parties, either party may refer the dispute to the Western Australian 
Industrial Relations Commission as an industrial matter. 

 
 

2026 WAIRC 00301 
DEPARTMENT OF EDUCATION (SCHOOL SUPPORT OFFICERS) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE THURSDAY, 14 MAY 2026 
FILE NO/S APPL 31 OF 2026 
CITATION NO. 2026 WAIRC 00301 
 
Result Order issued 
Representation 
Applicant Ms K Boey 
Respondent Ms M Bendotti 
 

Order 
WHEREAS on 8 May 2026, the applicant filed in the Commission a notice of application to vary the Department of Education 
(School Support Officers) Award pursuant to s 40 of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 8 May 2026, the applicant filed an application for substituted service pursuant to s 27(1)(o) of the Act and 
reg 27 of the Industrial Relations Commission Regulations 2005 (WA);  
AND WHEREAS the Commission has considered the application ex parte in Chambers; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby orders – 

That a copy of the herein application and this order be served by email on the Acting Executive Director, Government 
Sector Labour Relations, Level 2, 1 Adelaide Terrace Perth WA 6000 at marny.bendotti@lgirs.wa.gov.au. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00377 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE OF ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE HON SPEAKER OF THE LEGISLATIVE ASSEMBLY 

FIRST RESPONDENT 
THE HON PRESIDENT OF THE LEGISLATIVE COUNCIL 

SECOND RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 10 JUNE 2026 
FILE NO/S APPL 29 OF 2026 
CITATION NO. 2026 WAIRC 00377 
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Result Award varied 
Representation (on the papers) 
Applicant Ms Kay Boey on behalf of The Civil Service Association of Western Australia Incorporated 
Respondents Ms I Somers from the Government Sector Labour Relations, Department of Local Government, 

Industry Regulation and Safety on behalf of the respondents 
 

Order 
WHEREAS this is an application filed on 8 May 2026 (and amended on 20 May 2026) by The Civil Service Association of 
Western Australia Incorporated, as the union party to the  Electorate Officers  Award 1986 pursuant to s 40 of 
the Industrial Relations Act 1979 (WA) (IR Act); 
  
AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to: 

a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which 
the parties to the Award agree require updating as the original basis for the existing methodology is now 
obsolete, the clause contained antiquated provisions, gendered terms, outdated language and unnecessary 
complexity; 

b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, 
standardise employer practices and make application and administration easier while ensuring the provision 
continues to promote the attraction and retention of employees to regional areas; and 

c. insert a new subclause in the Award’s long service leave clause, dealing with the consequences of the varied 
Annual Leave Travel Concession clause. 

AND WHEREAS the application reflects the consent position negotiated between the parties resulting from a review process which 
the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021; 
AND WHEREAS the application mirrors recent variations that have been made to the Public Service Award 1992 and the 
Government Officers Salaries Allowances and Conditions Award 1989; 
  
AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as 
Schedule 2; 
  
AND WHEREAS the respondents, being the employer parties to the Award, represented by Government Sector Labour Relations, 
consent to the Award being varied in accordance with the application; 
  
AND WHEREAS the applicant is a party bound by the Award and so has standing to bring the application under s 40(2) of the IR 
Act; 
  
AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is 
inapplicable and no barrier to the amendments sought; 
  
AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses 
incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of 
the July 2025 Statement of Principles published as part of the State Wage Case: Commission’s Own Motion [2025] WAIRC 
00365; (2025) 105 WAIG 1184; 
  
AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance 
with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle 1.3 of 
the Statement of Principles; 
  
AND OTHERWISE BEING satisfied that the requirements for varying the Award are met; 
  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 

THAT the Electorate Officers Award 1986   be varied in accordance with the attached Schedule 1 and that the variations 
in the attached Schedule 1 shall have effect from the beginning of the first pay period commencing on or after the date of 
this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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SCHEDULE 1 
1. CLAUSE 14 – ANNUAL LEAVE : Delete sub-clause 14(9) of clause 14 and insert in lieu the following sub-clause: 
(9) Recreational Leave Travel Concessions 

(a) “Recreational Leave” for the purposes of this clause shall mean Annual Leave or Long Service Leave. 
(b) Employees stationed in District Allowance areas 3-6 

(i) The travel concessions contained in the following table are provided to Employees and their 
dependants when proceeding on Recreational Leave from headquarters situated in District Allowance 
Areas 3,4,5 and 6 as per clause 34(2) of this Award. 
 Mode of 

Travel 
Travel concession Travelling time 

(aa) Air Where the Employee and their dependants 
travel by Air, they will receive a concession 
for their airfare up to the value of a return 
airfare to Perth.  

One (1) day of travelling 
time each way.  

(bb) Road Where the Employee and their dependants 
travel by motor vehicle, they will receive 
reimbursement for full motor vehicle 
allowance rates, up to the value of a return 
airfare to Perth. 

Where headquarters are 
1,400km or more from 
Perth GPO, two and one 
half (2.5) days of travelling 
time each way.  
 
All other areas, two (2) 
days of travel time each 
way 

(c) Entitlement to Recreational Leave Travel Concessions 
(i) Employees are required to serve a year in these areas before qualifying for travel concessions. 

However, Employees who have less than a year’s service in these areas and who are required to 
proceed on Recreational Leave to suit departmental convenience will be allowed the concessions. The 
concession may also be given to an Employee who proceeds on Recreational Leave before completing 
the year of service provided that the Employee returns to the area to complete the year of service at 
the expiration of the period of leave. 

(ii) Only one travel concession per Employee or dependant per annum is available. 
(iii) Travel concessions not utilised for leave commencing within twelve months of becoming due will 

lapse. 
(iv) The mode of travel to be at the discretion of the Employee provided that reimbursement is not above 

the maximum cost of the air fares as outlined in clause (9)(e)(i). 
(v) Employees and their dependants may utilise different modes of travel, in accordance with the travel 

concessions contained in the table under clause (9)(b)(i). 
(vi) Travelling time shall be calculated on a pro rata basis according to the number of hours worked. 
(vii) Part-time Employees are entitled to travel concessions on a pro rata basis according to the usual 

number of hours worked per week. 
(d) Eligibility for Dependants 

(i) For the purposes of determining eligibility for Recreational Leave Travel Concession, a dependant 
shall mean: 
(aa) a partner; and/or  
(bb) any child who relies on the Employee for their main financial support, whether or not the 

child resides with the Employee;  
who does not have an equivalent entitlement of any kind.  

(ii) For the avoidance of doubt, a child will rely on the Employee for their main financial support where 
that child is in receipt of income of less than half the annualised WA minimum adult wage as at 30 
June of the immediate past financial year, excluding income from a disability support pension. 

(e) Reimbursement of Recreational Leave Travel Concession 
(i) The Employer will reimburse costs of recreational travel for the Employee and their dependants up to 

the cost of a flexible economy airfare to Perth, as per the schedule of fares published by Government 
Sector Labour Relations as at 1 July each year. 

(ii) An application to claim Recreational Leave Travel Concessions must be supported by evidence. The 
Employer must accept evidence that would satisfy a reasonable person. 

(iii) Evidence can pre-date the commencement of Recreational Leave. Employers must not deny requests 
or withhold payment on incurred expenses solely because the Recreational Leave has not commenced. 

(iv) Payment in accordance with subclause 9(e)(i) will be made within two pay periods following receipt 
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of the Employee’s application to claim travel concessions and evidentiary requirements being met. 
(f) Portability 

(i) The Employer will approve portability of the Employee’s Recreational Leave Travel Concession if: 
(aa) an Employee is relocated to another region in the course of their employment; or 
(bb) an Employee was, immediately prior to being employed under this Award, employed under 

another industrial instrument to which the Union is a party to;  
and their new headquarters remain within the District Allowance Areas as listed at clause 9(b)(i).  

(g) Travel to a regional airport for headquarters in District Allowance areas 3-6:  
In addition to the entitlement provided in clause 9(b), eligible Employees who travel two hundred and forty 
kilometres (240 kms) or more from their headquarters to reach the nearest regional airport to commence a 
period of Recreational Leave will be entitled to reasonable travelling time each way to complete their return 
journey. 

(h) Employees whose headquarters are located 240 kilometres or more from Perth 
Employees, other than those designated in clause 9(b) whose headquarters are situated two hundred and forty 
kilometres (240kms) or more from Perth General Post Office and who travel to Perth for their Recreational 
Leave will be provided reasonable travelling time each way to complete their return journey. 

2. CLAUSE 16 – LONG SERVICE LEAVE: Insert a new sub-clause 16(15) in clause 16 as follows: 
(15) For the purposes of the Recreational Leave Travel Concession clause in clause 14(9) of this Award, a period of Long 

Service Leave is taken to be Recreational Leave. 
3. CLAUSE 36 – MOTOR VEHICLE ALLOWANCE: Delete clause 36 in its entirety and insert in lieu the following 

clause: 
36. – MOTOR VEHICLE ALLOWANCE 

(1) In this clause: 
(a) "Year" means 12-month period commencing 1 July and ending 30 June. 
(b) "Metropolitan Area" means the Metropolitan region described in Schedule 3 of the Planning and Development 

Act 2005 (WA). 
(c) "Rest of the State" means the area of Western Australia that is not the Metropolitan area. 
(d) "Condition of Employment" means a requirement agreed between the Employer and employee under a contract 

of employment. 
(e) “Official Business Travel” means work-related travel approved by the Employer.  
(f) "Qualifying Service" means any period during which an employee is required, as a Condition of Employment, 

to supply and maintain a vehicle for use on Official Business Travel but does not include any period exceeding 
two weeks during which an employee is absent on leave without pay or unpaid parental leave, or any period 
during which subclause 2(a)(vi) applies. 

(g) “First Place of Duty” means the first location at which an Employee is directed by their Employer to commence 
work for the day, where they do not have fixed Headquarters. 

(2) Employees required to supply and maintain a vehicle as a Condition of Employment: 
(a) An employee required to supply and maintain a motor vehicle as a Condition of Employment is entitled to the 

appropriate rates in Item 2 of Schedule C. - Motor Vehicle Allowance of this Award, for each kilometre 
travelled on Official Business Travel, subject to the following: 
(i) Travel between an employee’s residence and Headquarters or First Place of Duty counts for the 

purpose of subclause 2(a), unless the employee travels directly between their residence and 
Headquarters or First Place of Duty and does not otherwise use their vehicle for Official Business 
Travel on that day. 

(ii) Where a journey traverses more than one area, the allowance is calculated at the applicable rate in 
Item 2 of Schedule C. - Motor Vehicle Allowance of this Award for the kilometres travelled within 
each area. 

(iii) In recognition of the costs of supplying and maintaining a vehicle as a Condition of Employment, a 
full-time employee with 12 months’ Qualifying Service in a Year is entitled to an allowance based on 
the greater of 4,000 kilometres or the actual kilometres travelled. Where an employee travels less than 
4,000 kilometres, an annual adjustment will be paid at the end of the Year equal to the shortfall using 
the appropriate rate in Item 2 of Schedule C. - Motor Vehicle Allowance of this Award, according to 
where the employee’s Headquarters is located.   

(iv) Where an employee has less than 12 months’ Qualifying Service in a Year, the 4,000 kilometre 
minimum will be reduced on a pro rata basis, according to the following formula: 

Pro rata minimum 
kilometres = 

Number of weeks with Qualifying Service 
x 4000 

313/6 
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(v) A part-time employee is entitled to a pro rata portion of the shortfall annual adjustment in subclause 
(iii), based on their average part time hours during the Year: 

Part time shortfall 
annual adjustment  = 

Average weekly hours worked 

x 

4,000 (or pro rata 
minimum 

kilometres in 
subclause (iv)) 

37.5 

(vi) An employee is not entitled to an allowance under this clause during a period in which they are 
excused from an obligation to supply and maintain a vehicle as a Condition of Employment because 
their vehicle is stolen, damaged by fire, or affected by a major and unforeseen breakdown or accident. 

(vii) The Employer may waive the requirement that an employee supply and maintain a vehicle as a 
Condition of Employment by providing three months’ written notice. 

(3) Relieving Employees: 
(a) An employee who is not ordinarily required to supply and maintain a vehicle as a Condition of Employment, 

but is required to relieve such an employee is entitled to the appropriate rates in Item 2 of Schedule C. - Motor 
Vehicle Allowance for each kilometre travelled on Official Business Travel. 

(b) Subclauses 2(a)(iii), (iv) and (v) do not apply to relieving employees. 
(4) Voluntary use of a vehicle on Official Business Travel: 

(a) An employee who is not required to supply and maintain a vehicle as a Condition of Employment, but at the 
request of their Employer, voluntarily consents to use their vehicle, is entitled to the appropriate rates in Item 1 
or Item 3 of  Schedule C. - Motor Vehicle Allowance of this Award for each kilometre travelled on Official 
Business Travel. 

(b) An employee under this subclause is not entitled to an allowance for travel between their residence and 
Headquarters or First Place of Duty. 

(c) Where a journey traverses more than one area, the allowance will be calculated at the applicable rate in Items 1 
or 3 of Schedule C. - Motor Vehicle Allowance of this Award, for the kilometres travelled on Official Business 
Travel within each area. 

(5) Towing Electorate Office caravans or trailers: 
(a) Employees required to tow Electorate Office caravans or trailers on Official Business Travel are entitled to the 

following additional rates: 
(i) Caravan – 10 cents per kilometre 
(ii) Trailer – 4.5 cents per kilometre 

4. Delete Schedule C and insert in lieu the following Schedule C: 
SCHEDULE C - MOTOR VEHICLE ALLOWANCE 

Item Area Rate (cents) per kilometre 

1.  Voluntary use of vehicle 
(a) Metropolitan Area 94.0 
(b) Rest of the State 99.0 

2.  Vehicle as a Condition of Employment 
(a) Metropolitan Area 194.0 
(b) Rest of the State 204.0 

3.  Motorcycle Allowance Metropolitan Area and Rest of the State 33.0 
5. Delete Schedules D and E. 

SCHEDULE 2 
Revised Public Sector Motor Vehicle Allowance Methodology 

1. Methodology 
1.1. The Motor Vehicle Allowances (MVA) under Items 1 and 2 of Schedule C of the Electorate Officers Award 

1986 (Award) will be updated annually to reflect the change in the National Private Motoring Subgroup 
Consumer Price Index (‘Motoring Index’) in year ended terms over the year to the June quarter. 

1.2. The MVA under Item 3 of Schedule C of the Award will be updated annually in line with the following 
methodology:  

New Motorcycle 
Allowance = 

Current 
Motorcycle 
Allowance 

x 

New rate for voluntary use of a motor vehicle in the 
metropolitan area 

Current rate for voluntary use of a motor vehicle in the 
metropolitan area 

1.3. If the annual change in the Motoring Index shows a decrease in the year to June quarter, the previous year’s 
rates in Items 1, 2 and 3 of Schedule C of the Award will continue to apply.   

1.4. The methodology outlined above replaces the current method for increasing the Motor Vehicle Allowances, 
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which was confirmed in a 1976 Public Service Arbitrator decision. 
2.  Timeframe for updating the Motor Vehicle Allowances 

2.1. Within two weeks of the Australian Bureau of Statistics (ABS) publishing the Motoring Index for the June 
quarter, the Department of Local Government, Industry Regulation and Safety, Government Sector Labour 
Relations (GSLR) division must provide the Civil Service Association (CSA) with a revised circular detailing 
the increased MVA rates.  

2.2. GSLR will publish the revised circular within two weeks of the parties reaching agreement.  
2.3. The updated rates will take effect from 1 July following the circular’s issue. 

3. Dispute resolution 
3.1. If there is a change to the Motoring Index that affects the operation of the methodology in a way that is not 

contemplated by this methodology, the parties must meet to discuss and resolve the matter within a reasonable 
time. 

3.2. If the matter cannot be resolved between the parties, either party may refer the dispute to the Western Australian 
Industrial Relations Commission as an industrial matter. 

 
 

2026 WAIRC 00310 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AGRICULTURAL PRODUCE COMMISSION & OTHERS 

APPLICANTS 
-v- 
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE TUESDAY, 19 MAY 2026 
FILE NO/S APPL 21 OF 2026 
CITATION NO. 2026 WAIRC 00310 
 

Result Award varied 
Representation (on the papers) 
Applicants Ms M Bendotti from the Department of Local Government, Industry Regulation and Safety, 

Government Sector Labour Relations acting on behalf of the applicants 
Respondent Ms K Boey on behalf of the Civil Service Association of Western Australia Incorporated 
 

Order 
WHEREAS this is an application filed on 7 April 2026 by employer parties to the Government Officers Salaries, Allowances and 
Conditions Award 1989 pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to: 

a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which the 
parties to the Award agree require updating as the original basis for the existing methodology is now obsolete, the 
clause contained antiquated provisions, gendered terms, outdated language and unnecessary complexity;  

b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, 
standardise employer practices and make application and administration easier while ensuring the provision continues 
to promote the attraction and retention of employees to regional areas; and 

c. insert a new subclause in the Award’s long service leave clause, dealing with the consequences of the varied Annual 
Leave Travel Concession clause.  

AND WHEREAS the applicants amended their application to reflect the consent position negotiated between the parties resulting 
from a review process which the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021; 
AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as 
Schedule 2; 
AND WHEREAS the respondent, being the union party to the Award, consents to the Award being varied in accordance with the 
application as amended; 
AND WHEREAS the applicants are employers bound by the Award and so have standing to bring the application under s 40(2) of 
the IR Act; 
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AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is 
inapplicable and no barrier to the amendments sought; 
AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses 
incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of 
the July 2025 Statement of Principles published as part of the State Wage Case: Commission’s Own Motion [2025] WAIRC 
00365; (2025) 105 WAIG 1184; 
AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance 
with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle 1.3 of 
the Statement of Principles; 
AND OTHERWISE BEING satisfied that the requirements for varying the Award are met; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989   be varied in accordance with the 
attached Schedule 1 and that the variations in the attached Schedule 1 shall have effect from the beginning of the first pay 
period commencing on or after the date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 
1. CLAUSE 23 – ANNUAL LEAVE: Delete sub-clause 23.8 of clause 23 and insert in lieu the following sub-clause: 
(8) Recreational Leave Travel Concession 

(a) “Recreational Leave” for the purposes of this clause shall mean Annual Leave or Long Service Leave. 
(b) Officers stationed in District Allowance areas 3-6. 

(i) The travel concessions contained in Schedule M – Travel Concessions for Recreational Leave of this 
Award are provided to Officers and their dependants when proceeding on Recreational Leave from 
headquarters situated in District Allowance Areas 3,4,5 and 6 as per clause 42(2) of this Award. 

(c) Entitlement to Recreational Leave Travel Concessions 
(i) Officers are required to serve a year in these areas before qualifying for travel concessions. However, 

officers who have less than a year’s service in these areas and who are required to proceed on 
Recreational Leave to suit departmental convenience will be allowed the concessions. The concession 
may also be given to an officer who proceeds on Recreational Leave before completing the year of 
service provided that the officer returns to the area to complete the year of service at the expiration of 
the period of leave. 

(ii) Only one travel concession per Officer or dependant per annum is available. 
(iii) Travel concessions not utilised for leave commencing within 12 months of becoming due will lapse. 
(iv) Officers and their dependants may utilise different modes of travel, in accordance with the travel 

concessions contained in Schedule M of this Award. 
(v) Part-time Officers are entitled to travel concessions on a pro rata basis according to the usual number 

of hours worked per week. 
(d) Eligibility for Dependants 

(i) For the purposes of determining eligibility for Recreational Leave Travel Concession, a dependant 
shall mean: 
(aa) a partner; and/or  
(bb) any child who relies on the Officer for their main financial support, whether or not the child 

resides with the Officer; 
who does not have an equivalent entitlement of any kind. 

(ii) For the avoidance of doubt, a child will rely on the Officer for their main financial support where that 
child is in receipt of income of less than half the annualised WA minimum adult wage as at 30 June of 
the immediate past financial year, excluding income from a disability support pension. 

(e) Reimbursement of Recreational Leave Travel Concession 
(i) The Employer will reimburse costs of recreational travel for the Officer and their dependants up to the 

cost of a flexible economy airfare to Perth, as per the schedule of fares published by Government 
Sector Labour Relations as at 1 July each year. 

(ii) An application to claim Recreational Leave Travel Concessions must be supported by evidence. The 
Employer must accept evidence that would satisfy a reasonable person. 

(iii) Evidence can pre-date the commencement of Recreational Leave. Employers must not deny requests 
or withhold payment on incurred expenses solely because the Recreational Leave has not commenced. 

(iv) Payment in accordance with subclause (8)(e)(i) will be made within two pay periods following receipt 
of the Officers’ application to claim travel concessions and evidentiary requirements being met. 
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(f) An Officer of the Western Australian Tourism Commission who was recruited in Perth and is serving in another 
State shall receive return flexible economy airfares or equivalent for spouse and dependants from branch office 
to Perth and return annually for the purpose of Recreational Leave, providing the period taken is not less than 
ten (10) working days. The provision of airfares is not cumulative from one year to the next. 
(i) The mode of travel to be at the discretion of the Officer provided that reimbursement is not above the 

maximum cost of the air fares as outlined in clause 8(e)(i). 
(g) Portability 

(i) The employer will approve portability of the Officer’s Recreational Leave Travel Concession if: 
(aa) an Officer is relocated to another region in the course of their employment; or 
(bb) an Officer was, immediately prior to being employed under this Award, employed under 

another industrial instrument to which the Association is a party to; 
and their new headquarters remain within the District Allowance Areas as listed at clause 8(b)(i). 

(h) Travel to a regional airport for headquarters in District Allowance areas 3-6: 
In addition to the entitlement provided in clause (8)(b), eligible Officers who travel two hundred and forty 
kilometres (240 kms) or more from their headquarters to reach the nearest regional airport to commence a 
period of Recreational Leave will be entitled to reasonable travelling time each way to complete their return 
journey. 

(i) Officers whose headquarters are located 240 kilometres or more from Perth 
Officers, other than those designated in clause (8)(b) whose headquarters are situated two hundred and forty 
kilometres (240kms) or more from Perth General Post Office and who travel to Perth for their Recreational 
Leave will be provided reasonable travelling time each way to complete their return journey. 

2. CLAUSE 25 – LONG SERVICE LEAVE: Insert a new sub-clause 25.16 in clause 25 as follows: 
(16) For the purposes of the Recreational Leave Travel Concession clause in clause 23(8) of this Award, a period of Long 

Service Leave is taken to be Recreational Leave. 
3. CLAUSE 46 – MOTOR VEHICLE ALLOWANCE: Delete clause 46 and insert in lieu the following clause: 

46. – MOTOR VEHICLE ALLOWANCE 
(1) In this clause: 

(a) "Year" means the 12-month period commencing 1 July and ending 30 June. 
(b) "Metropolitan Area" means the Metropolitan region described in Schedule 3 of the Planning and Development 

Act 2005 (WA). 
(c) "Rest of the State" means the area of Western Australia that is not the Metropolitan Area. 
(d) "Condition of Employment" means a requirement agreed between the Employer and officer under a contract of 

employment. 
(e) “Official Business Travel” means work-related travel approved by the Employer. 
(f) "Qualifying Service” means any period during which an officer is required, as a Condition of Employment, to 

supply and maintain a vehicle for use on Official Business Travel, but does not include any period exceeding 
two weeks during which an officer is absent on leave without pay or unpaid parental leave, or any period during 
which subclause (2)(a)(vi) applies. 

(g) “First Place of Duty” means the first location at which an officer is directed by their Employer to commence 
work for the day, where they do not have fixed Headquarters. 

(2) Officers required to supply and maintain a vehicle as a Condition of Employment: 
(a) An officer required to supply and maintain a motor vehicle as a Condition of Employment is entitled to the 

appropriate rates in Item 2 of Schedule H. – Motor Vehicle Allowance of this Award, for each kilometre 
travelled on Official Business Travel, subject to the following: 
(i) Travel between an officer’s residence and Headquarters or First Place of Duty counts for the purpose 

of subclause 2(a), unless the officer travels directly between their residence and Headquarters or First 
Place of Duty and does not otherwise use their vehicle for Official Business Travel on that day. 

(ii) Where a journey traverses more than one area, the allowance is calculated at the applicable rate in 
Item 2 of Schedule H. – Motor Vehicle Allowance of this Award, for the kilometres travelled within 
each area. 

(iii) In recognition of the costs of supplying and maintaining a vehicle as a Condition of Employment, a 
full-time officer with 12 months’ Qualifying Service in a Year is entitled to an allowance based on the 
greater of 4,000 kilometres, or the actual kilometres travelled. Where an officer travels less than 4,000 
kilometres, an annual adjustment will be paid at the end of the Year equal to the shortfall using the 
appropriate rate in Item 2 of Schedule H. - Motor Vehicle Allowance of this Award, according to 
where the officer’s Headquarters is located. 

(iv) Where an officer has less than 12 months’ Qualifying Service in a Year, the 4,000 kilometre minimum 
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will be reduced on a pro rata basis, according to the following formula: 

Pro rata minimum 
kilometres= 

Number of weeks with Qualifying Service 
x 4000 

313/6 
(v) A part-time officer is entitled to a pro rata portion of the shortfall annual adjustment in subclause (iii), 

based on their average part time hours during the Year: 

Part time shortfall 
annual adjustment = 

Average weekly hours worked 
x 

4,000 (or pro rata 
minimum 

kilometres in 
subclause (iv)) 37.5 

(vi) An officer is not entitled to an allowance under this clause during a period in which they are excused 
from an obligation to supply and maintain a vehicle as a Condition of Employment because their 
vehicle is stolen, damaged by fire, or affected by a major and unforeseen breakdown or accident. 

(vii) The Employer may waive the requirement that an officer supply and maintain a vehicle as a Condition 
of Employment by providing three months’ written notice. 

(3) Relieving Officers: 
(a) An officer who is not ordinarily required to supply and maintain a vehicle as a Condition of Employment but is 

required to relieve such an officer, is entitled to the appropriate rates in Item 2 of Schedule H. – Motor Vehicle 
Allowance of this Award, for each kilometre travelled on Official Business Travel. 

(b) Subclauses 2(a)(iii), (iv) and (v) do not apply to relieving officers. 
(4) Voluntary use of a vehicle on Official Business Travel 

(a) An officer who is not required to supply and maintain a vehicle as a Condition of Employment, but at the 
request of their Employer, voluntarily consents to use their vehicle, is entitled to the appropriate rates in Items 1 
or 3 of Schedule H. – Motor Vehicle Allowance of this Award, for each kilometre travelled on Official Business 
Travel. 

(b) An officer under this subclause is not entitled to an allowance for travel between their residence and 
Headquarters or First Place of Duty.  

(c) Where a journey traverses more than one area, the allowance will be calculated at the applicable rate in Items 1 
or 3 of Schedule H. – Motor Vehicle Allowance of this Award, for the kilometres travelled on Official Business 
Travel within each area. 

(5) Towing Departmental caravans or trailers 
(a) Officers required to tow a departmental caravan or trailer on Official Business Travel are entitled to the 

following additional rates: 
(i) Caravan – 10 cents per kilometre. 
(ii) Trailer – 4.5 cents per kilometre. 

4. Delete Schedule H and insert in lieu the following Schedule H: 
SCHEDULE H - MOTOR VEHICLE ALLOWANCE 

Item Area Rate (cents) per kilometre 

1. Voluntary use of vehicle 
(a) Metropolitan Area 94.0 
(b) Rest of the State 99.0 

2. Vehicle as a Condition of Employment 
(a) Metropolitan Area 194.0 
(b) Rest of the State 204.0 

3. Motorcycle Allowance Metropolitan Area and Rest of 
the State 33.0 

5. Delete Schedule M and insert in lieu the following Schedule M:. 
SCHEDULE M – TRAVEL CONCESSIONS FOR RECREATIONAL LEAVE 

 APPROVED MODE TRAVEL TRAVEL CONCESSION TRAVELLING TIME 
(A) AIR Air fare for the Officer and their 

dependants. They will receive a 
concession for their airfare up 
to the value of a return airfare to 
Perth. 

One (1) day of travelling time each 
way. 

(B) ROAD Where the Officer and their 
dependants travel by motor 
vehicle, they will receive 
reimbursement for full motor 
vehicle allowance rates up to 

Where headquarters are 1,400km or 
more from Perth GPO, two and one 
half (2.5) days of travelling time.   
All other areas, two (2) days of travel 
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the value of a return airfare to 
Perth.   

time will be provided 

SCHEDULE 2 
Revised Public Sector Motor Vehicle Allowance Methodology 

1. Methodology 
1.1. The Motor Vehicle Allowances (MVA) under Items 1 and 2 of Schedule E of the Public Service Award 1992 

(PSA) and Schedule H of the Government Officers Salaries, Allowances and Conditions Award 1989 (GOSAC 
Award) will be updated annually to reflect the change in the National Private Motoring Subgroup Consumer 
Price Index (‘Motoring Index’) in year ended terms over the year to the June quarter. 

1.2. The MVA for motorcycles under Item 3 of Schedule E of the PSA and Schedule H of the GOSAC Award will 
be updated annually in line with the following methodology: 

New Motorcycle 
Allowance= Current Motorcycle Allowance x 

New rate for voluntary use of a motor 
vehicle in the metropolitan area 

Current rate for voluntary use of a 
motor vehicle in the metropolitan area 

1.3. If the annual change in the Motoring Index shows a decrease in the year to June quarter, the previous year’s 
rates in Items 1, 2 and 3 of Schedule E of the PSA and Schedule H of the GOSAC Award will continue to 
apply.    

1.4. The methodology outlined above replaces the current method for increasing the Motor Vehicle Allowances, 
which was confirmed in a 1976 Public Service Arbitrator decision. 

2.  Timeframe for updating the Motor Vehicle Allowances 
2.1. Within two weeks of the Australian Bureau of Statistics (ABS) publishing the Motoring Index for the June 

quarter, the Department of Local Government, Industry Regulation and Safety, Government Sector Labour 
Relations (GSLR) division must provide the Civil Service Association (CSA) with a revised circular detailing 
the increased MVA rates.  

2.2. GSLR will publish the revised circular within two weeks of the parties reaching  
agreement.  
2.3. The updated rates will take effect from 1 July following the circular’s issue. 

3. Dispute resolution 
3.1. If there is a change to the Motoring Index that affects the operation of the methodology in a way that is not 

contemplated by this methodology, the parties must meet to discuss and resolve the matter within a reasonable 
time. 

3.2. If the matter cannot be resolved between the parties, either party may refer the dispute to the Western Australian 
Industrial Relations Commission as an industrial matter. 

 
 

2026 WAIRC 00378 
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PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
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-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

FIRST RESPONDENT 
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITIES 

SECOND RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 10 JUNE 2026 
FILE NO/S APPL 30 OF 2026 
CITATION NO. 2026 WAIRC 00378 
 
Result Award varied 
Representation (on the papers) 
Applicant Ms Kay Boey on behalf of The Civil Service Association of Western Australia Incorporated 
Respondents Ms I Somers from the Government Sector Labour Relations, Department of Local Government, 

Industry Regulation and Safety on behalf of the respondents 
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Order 
WHEREAS this is an application filed on 11 May 2026 (and amended on 22 and 27 May 2026) by The Civil Service Association of 
Western Australia Incorporated, as the union party to the  Juvenile Custodial Officers Award pursuant to s 40 of 
the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to: 

a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which 
the parties to the Award agree require updating as the original basis for the existing methodology is now 
obsolete, the clause contained antiquated provisions, gendered terms, outdated language and unnecessary 
complexity; 

b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, 
standardise employer practices and make application and administration easier while ensuring the provision 
continues to promote the attraction and retention of employees to regional areas; 

c. insert a new subclause in the Award’s long service leave clause, dealing with the consequences of the varied 
Annual Leave Travel Concession clause; and 

d. remove the Department of Communities as a respondent to the Award, on the grounds that the Department of 
Communities, formerly known as the Department of Child Protection and Family Support, employed one 
employee covered by the Award between 2003 to 2007, and has not employed any employee covered by the 
Award since and does not intend to employee any employees who will be covered by the Award. 

AND WHEREAS the part of the application relating to the motor vehicle allowance reflects the consent position negotiated 
between the parties resulting from a review process which the parties committed to follow in 2022 as part of settling the Public 
Sector CSA Agreement 2021; 
AND WHEREAS aside from the removal of a respondent, the application mirrors recent variations that have been made to the 
Public Service Award 1992 and the Government Officers Salaries Allowances and Conditions Award 1989; 
  
AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as 
Schedule 2; 
  
AND WHEREAS the respondents, being the employer parties to the Award, represented by Government Sector Labour Relations, 
consent to the Award being varied in accordance with the application; 
  
AND WHEREAS the applicant is a party bound by the Award and so has standing to bring the application under s 40(2) of the IR 
Act; 
  
AND WHEREAS as the Award is not limited as to its duration, and so s 40(3)(b) of the IR Act is inapplicable and no barrier to the 
amendments sought; 
  
AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses 
incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of 
the July 2025 Statement of Principles published as part of the State Wage Case: Commission’s Own Motion [2025] WAIRC 
00365; (2025) 105 WAIG 1184; 
  
AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance 
with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle 1.3 of 
the Statement of Principles; 
  
AND OTHERWISE BEING satisfied that the requirements for varying the Award are met; 
  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 
  

THAT the Juvenile Custodial Officers’ Award  be varied in accordance with the attached Schedule 1 and that the 
variations in the attached Schedule 1 shall have effect from the beginning of the first pay period commencing on or after 
the date of this order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 1 
1. CLAUSE 1.4 – SCOPE: Delete clause 1.4 and insert in lieu the following clause: 

1.4 – SCOPE 
This award shall apply to all Government Officers classified as a Juvenile Custodial Officer, Unit Manager or Senior Officer 
employed in a Juvenile Custodial facility and/or detention centre by the Director General, Department of Justice who are members 
of, or eligible to become members of, The Civil Service Association of Western Australia Incorporated. 
2. CLAUSE 1.6 – DEFINITIONS: Delete the definition of “Employer” and “Employing Authority” in clause 1.6 and 
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insert in lieu the following definition: 
“Employer” and “Employing Authority” means Director General, Department of Justice. 

3. CLAUSE 5.4 – MOTOR VEHICLE ALLOWANCE : Delete clause 5.4 and insert in lieu the following clause: 
5.4 – MOTOR VEHICLE ALLOWANCE 

5.4.1 In this clause: 
(1) "Year" means 12 month period commencing 1 July and ending on 30 June. 
(2) "Metropolitan Area" means the Metropolitan region described in Schedule 3 of the Planning and Development 

Act 2005 (WA). 
(3) "Rest of the State" means the area of Western Australia that is not the Metropolitan Area. 
(4) "Condition of Employment" means a requirement agreed between the Employer and employee under a contract 

of employment. 
(5) “Official Business Travel” means work-related travel approved by the Employer.  
(6) "Qualifying Service" means any period during which an Employee is required, as a Condition of Employment, 

to supply and maintain a vehicle for use on Official Business Travel but does not include any period exceeding 
two weeks during which an employee is absent on leave without pay or unpaid parental leave, or any period 
during which clause 5.4.2(1)(f) of the Award applies.  

(7) “First Place of Duty” means the first location at which an Employee is directed by their Employer to commence 
work for the day, where they do not have fixed Headquarters. 

5.4.2 Employees required to supply and maintain a vehicle as a Condition of Employment: 
(1) An employee required to supply and maintain a motor vehicle as a Condition of Employment is entitled to the 

appropriate rates in Item 2 of Schedule C. - Motor Vehicle Allowance of this Award for each kilometre 
travelled on Official Business Travel, subject to the following: 
(a) Travel between an employee’s residence and Headquarters or First Place of Duty counts for the 

purpose of clause 5.4.2(1), unless the employee travels directly between their residence and 
Headquarters or First Place of Duty and does not otherwise use their vehicle for Official Business 
Travel on that day.  

(b) Where a journey traverses more than one area, the allowance is calculated at the appropriate rate in 
Item 2 of Schedule C. - Motor Vehicle Allowance of this Award for the kilometres travelled in each 
area. 

(c) In recognition of the costs of supplying and maintaining a vehicle as a Condition of Employment, a 
full-time officer with 12 months’ Qualifying Service in a Year is entitled to an allowance based on the 
greater of 4,000 kilometres or the actual kilometres travelled. Where an officer travels less than 4,000 
kilometres, an annual adjustment will be paid at the end of the Year equal to the shortfall using the 
appropriate rate in Item 2 of Schedule C. - Motor Vehicle Allowance of this Award, according to 
where the employee’s Headquarters is located.   

(d) Where an employee has less than 12 months’ Qualifying Service in a Year, the 4,000 kilometre 
minimum will be reduced on a pro rata basis, according to the following formula: 

Pro rata minimum 
kilometres = 

Number of weeks with Qualifying Service 
x 4000 
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(e) A part-time officer is entitled to a pro rata portion of the shortfall annual adjustment in subclause (c), 
based on their average part time hours during the Year: 

Part time shortfall 
annual adjustment  = 

Average weekly hours worked 
x 

4,000 (or pro rata 
minimum 

kilometres in 
subclause (iv)) 

37.5 

 
(f) An employee is not entitled to an allowance under this clause during a period in which they are 

excused from an obligation to supply and maintain a vehicle as a Condition of Employment because 
their vehicle is stolen, damaged by fire, or affected by a major and unforeseen breakdown or accident.  

(g) The Employer may waive the requirement that an employee supply and maintain a vehicle as a 
Condition of Employment by providing three months' written notice. 

5.4.3 Relieving employees: 
(1) An employee who is not ordinarily required to supply and maintain a vehicle as a Condition of Employment, 

but is required to relieve such an employee is entitled to the appropriate rates in Item 2 of Schedule C. - Motor 
Vehicle Allowance of this Award foreach kilometre travelled on Official Business Travel.  

(2) Subclauses 5.4.2(1)(c), (d) and (e) do not apply to relieving employees. 
5.4.4 Voluntary use of a vehicle on Official Business Travel: 
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(1) An employee who is not required to supply and maintain a vehicle as a Condition of Employment, but at the 
request of their Employer voluntarily consents to use their vehicle, is entitled to the appropriate rates in Items 1 
or 3 of Schedule C. - Motor Vehicle Allowance of this Award, for each kilometre travelled on Official Business 
Travel. 

(2) An employee under this subclause is not entitled to an allowance for travel between their residence and 
Headquarters or First Place of Duty. 

(3) Where a journey traverses more than one area, the allowance will be calculated at the applicable rate in Items 1 
or 3 of Schedule C. - Motor Vehicle Allowance of this Award, for the kilometres travelled on Official Business 
Travel within each area. 

5.4.5 Allowance for towing the Employer’s caravan or trailer: 
(1) Employees required to tow the Employer’s caravans or trailers on Official Business Travel are entitled to the 

following additional rates: 
(a) Caravan – 10 cents per kilometre 
(b) Trailer – 4.5 cents per kilometre 

5.4.6 (1) When an employee begins or ceases a shift between the hours of 11.00 pm and 7.00 am and no public transport 
is available, reimbursement at the appropriate rate prescribed by clause 5.4.4, shall be made if the employee's 
motor vehicle or motorcycle is used for the journey between the employee's residence and Headquarters and the 
return journey. 
(2) Provided however, that any employee who, on or after 30 October 1987, elects to be permanently 

retained on a fixed or non rotating shift that begins or ceases between or on the hours of 11.00 pm and 
7.00 am shall not be eligible to claim this reimbursement. 

(3) The provisions of this subclause shall only be applied to employees living and working within a radius 
of 50 kilometres of the Perth City Railway Station. 

4. CLAUSE 6.1 – ANNUAL LEAVE: Delete sub-clause 6.1.10 of clause 6.1 and insert in lieu the following sub-clause: 
6.1.10 Recreational Leave Travel Concession 

(1) “Recreational Leave” for the purposes of this clause shall mean Annual Leave or Long Service Leave. 
(2) Employees stationed in District Allowance areas 3 - 6 

(a) The travel concessions contained in the following table are provided to employees and their 
dependants when proceeding on Recreational Leave from headquarters situated in District Allowance 
3, 4, 5 and 6 as per clause 5.2.2. – District Allowance of this Award. 
 Mode of 

Travel 
Travel concession Travelling time 

(aa) Air Where the Employee and their dependants 
travel by Air, they will receive a concession 
for their airfare up to the value of a return 
airfare to Perth.  

One (1) day of travelling 
time each way.  

(bb) Road Where the Employee and their dependants 
travel by motor vehicle, they will receive 
reimbursement for full motor vehicle 
allowance rates, up to the value of a return 
airfare to Perth. 

Where headquarters are 
1,400km or more from 
Perth GPO, two and one 
half (2.5) days of travelling 
time each way.  
 
All other areas, two (2) 
days of travel time each 
way. 

(3) Entitlement to Recreational Leave Travel Concessions 
(a) Employees are required to serve a year in these areas before qualifying for travel concessions. 

However, employees who have less than a year’s service in these areas and who are required to 
proceed on Recreational Leave to suit departmental convenience will be allowed the concessions. The 
concession may also be given to an employee who proceeds on Recreational Leave before completing 
the year of service provided that the employee returns to the area to complete the year of service at the 
expiration of the period of leave. 

(b) Only one travel concession per employee or dependant per annum is available. 
(c) Travel concessions not utilised for leave commencing within twelve months of becoming due will 

lapse. 
(d) The mode of travel to be at the discretion of the Employee provided that reimbursement is not above 

the maximum cost of the air fares as outlined in clause 6.1.10(5)(a). 
(e) Employees and their dependants may utilise different modes of travel, in accordance with the travel 

concessions contained in the table under clause 6.1.10(2)(a). 
(f) Travelling time shall be calculated on a pro rata basis according to the number of hours worked. 
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(g) Part-time employees are entitled to travel concessions on a pro rata basis according to the usual 
number of hours worked per week. 

(4) Eligibility for Dependants 
(a) For the purposes of determining eligibility for Recreational Leave Travel Concession, a dependant 

shall mean: 
(i) a partner; and/or  
(ii) any child who relies on the employee for their main financial support, whether or not the 

child resides with the employee;  
who does not have an equivalent entitlement of any kind.  

(b) For the avoidance of doubt a child will rely on the employee for their main financial support where 
that child is in receipt of income of less than half the annualised WA minimum adult wage as at 30 
June of the immediate past financial year, excluding income from a disability support pension. 

(5) Reimbursement of Recreational Leave Travel Concession 
(a) The Employer will reimburse costs of recreational travel for the employee and their dependants up to 

the cost of a flexible economy airfare to Perth, as per the schedule of fares published by Government 
Sector Labour Relations as at 1 July each year.  

(b) An application to claim Recreational Leave Travel Concessions must be supported by evidence. The 
Employer must accept evidence that would satisfy a reasonable person.  

(c) Evidence can pre-date the commencement of Recreational Leave. Employers must not deny requests 
or withhold payment on incurred expenses solely because the Recreational Leave has not commenced.  

(d) Payment in accordance with clause 6.1.10(5)(a) will be made within two pay periods following receipt 
of the employees’ application to claim travel concessions and evidentiary requirements being met. 

(6) Portability 
(a) The Employer will approve portability of the employee’s Recreational Leave Travel Concession if: 

(i) an employee is relocated to another region in the course of their employment; or 
(ii) an employee was, immediately prior to being employed under this Award, employed under 

another industrial instrument to which the Union is a party to; 
and their new headquarters remain within the District Allowance Areas as listed at clause 6.1.10(2)(a). 

(7) Travel to a regional airport for headquarters in District Allowance areas 3-6:  
In addition to the entitlement provided in clause 6.1.10(2), eligible Employees who travel two hundred and forty 
kilometres (240 kms) or more from their headquarters to reach the nearest regional airport to commence a 
period of Recreational Leave will be entitled to reasonable traveling time each way to complete their return 
journey.  

(8) Employees whose headquarters are located 240 kilometres or more from Perth 
(a) Employees, other than those designated in clause 6.1.10(2) whose headquarters are situated two 

hundred and forty kilometres (240kms) or more from Perth General Post Office and who travel to 
Perth for their Recreational  Leave will be provided reasonable travelling time each way to complete 
the return journey. 

5. CLAUSE 6.6 – LONG SERVICE LEAVE : Insert a new sub-clause 6.6.17 in clause 6.6 as follows: 
6.6.17 For the purposes of Recreational Leave Travel Concession clause in clause 6.1.10 of this Award, a period of Long Service 

Leave is taken to be Recreational Leave. 
6. CLAUSE 9.1 – PARTIES TO THE AWARD: Delete clause 9.1 and insert in lieu the following clause: 

9. - PARTIES TO THE AWARD 
9.1 Director General, Department of Justice  

The Civil Service Association of Western Australia Incorporated 
7. Delete Schedule C and insert in lieu the following Schedule C: 

SCHEDULE C - MOTOR VEHICLE ALLOWANCE 
Item Area Rate (cents) per kilometre 

1.  Voluntary use of vehicle 
(a) Metropolitan Area 94.0 
(b) Rest of the State 99.0 

2.  Vehicle as a Condition of Employment 
(a) Metropolitan Area 194.0 
(b) Rest of the State 204.0 

3.  Motorcycle Allowance Metropolitan Area and Rest of the State 33.0 
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SCHEDULE 2 
Revised Public Sector Motor Vehicle Allowance Methodology 

1. Methodology 
1.1. The Motor Vehicle Allowances (MVA) under Items 1 and 2 of Schedule C of the Juvenile Custodial Officers’ 

(Award) will be updated annually to reflect the change in the National Private Motoring Subgroup Consumer 
Price Index (‘Motoring Index’) in year ended terms over the year to the June quarter. 

1.2. The MVA under Item 3 of Schedule C of the Award will be updated annually in line with the following 
methodology: 

New Motorcycle 
Allowance = 

Current 
Motorcycle 
Allowance 

x 

New rate for voluntary use of a motor vehicle in the 
metropolitan area 

Current rate for voluntary use of a motor vehicle in the 
metropolitan area 

1.3. If the annual change in the Motoring Index shows a decrease in the year to June quarter, the previous year’s 
rates in Items 1, 2 and 3 of Schedule C of the Award will continue to apply.   

1.4. The methodology outlined above replaces the current method for increasing the Motor Vehicle Allowances, 
which was confirmed in a 1976 Public Service Arbitrator decision. 

2. Timeframe for updating the Motor Vehicle Allowances 
2.1. Within two weeks of the Australian Bureau of Statistics (ABS) publishing the Motoring Index for the June 

quarter, the Department of Local Government, Industry Regulation and Safety, Government Sector Labour 
Relations (GSLR) division must provide the Civil Service Association (CSA) with a revised circular detailing 
the increased MVA rates.  

2.2. GSLR will publish the revised circular within two weeks of the parties reaching agreement. 
2.3. The updated rates will take effect from 1 July following the circular’s issue.  

3. Dispute resolution  
3.1. If there is a change to the Motoring Index that affects the operation of the methodology in a way that is not 

contemplated by this methodology, the parties must meet to discuss and resolve the matter within a reasonable 
time.  

3.2. If the matter cannot be resolved between the parties, either party may refer the dispute to the Western Australian 
Industrial Relations Commission as an industrial matter. 

 
 

 

2026 WAIRC 00348 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 29 MAY 2026 
FILE NO/S APPL 30 OF 2026 
CITATION NO. 2026 WAIRC 00348 
 

Result Orders issued 
Representation 
Applicant Ms K Boey on behalf of The Civil Service of Western Australia Incorporated 
Respondent Ms I Somers from the Government Sector Labour Relations, Department of Local Government, 

Industry Regulation and Safety on behalf of the respondent 
 

Order 
HAVING heard from Ms K Boey on behalf of the applicant and Ms I Somers on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –  
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1. THAT the Director General, Department of Communities be added as a second respondent; and  
2. THAT service of the application on the second respondent be dispensed with. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2026 WAIRC 00299 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE THURSDAY, 14 MAY 2026 
FILE NO/S APPL 30 OF 2026 
CITATION NO. 2026 WAIRC 00299 
 

Result Order issued 
Representation 
Applicant Ms K Boey 
Respondent Ms M Bendotti 
 

Order 
WHEREAS on 11 May 2026, the applicant filed in the Commission a notice of application to vary the Juvenile Custodial Officers' 
Award pursuant to s 40 of the Industrial Relations Act 1979 (WA); 
AND WHEREAS on 11 May 2026, the applicant filed an application for substituted service pursuant to s 27(1)(o) of the Act and 
reg 27 of the Industrial Relations Commission Regulations 2005 (WA);  
AND WHEREAS the Commission has considered the application ex parte in Chambers; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby orders – 

That a copy of the herein application and this order be served by email on the Acting Executive Director, Government 
Sector Labour Relations, Level 2, 1 Adelaide Terrace Perth WA 6000 at marny.bendotti@lgirs.wa.gov.au. 
 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00309 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHEMISTRY CENTRE (WA) & OTHERS 

APPLICANTS 
-v- 
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE TUESDAY, 19 MAY 2026 
FILE NO/S APPL 19 OF 2026 
CITATION NO. 2026 WAIRC 00309 
 
Result Award varied 



106 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    973 
 

Representation (on the papers) 
Applicants Ms M Bendotti from the Department of Local Government, Industry Regulation and Safety, 

Government Sector Labour Relations acting on behalf of the applicants 
Respondent Ms K Boey on behalf of the Civil Service Association of Western Australia Incorporated 
 

Order 
WHEREAS this is an application filed on 13 April 2026 by employer parties to the Public Service Award 1992 pursuant to s 40 of 
the Industrial Relations Act 1979 (WA) (IR Act); 
AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to: 

a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which the 
parties to the Award agree require updating as the original basis for the existing methodology is now obsolete, the 
clause contained antiquated provisions, gendered terms, outdated language and unnecessary complexity;  

b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, 
standardise employer practices and make application and administration easier while ensuring the provision continues 
to promote the attraction and retention of employees to regional areas; and 

c. insert a new sub-clause in the Award’s long service leave clause, dealing with the consequences of the varied Annual 
Leave Travel Concession clause. 

AND WHEREAS the applicants amended their application to reflect the consent position negotiated between the parties resulting 
from a review process which the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021; 
AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as 
Schedule 2; 
AND WHEREAS the respondent, being the union party to the Award, consents to the proposed variations as contained in the 
amended application; 
AND WHEREAS the applicants are employers bound by the Award and so have standing to bring the application under s 40(2) of 
the IR Act; 
AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is 
inapplicable and no barrier to the amendments sought; 
AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses 
incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of 
the July 2025 Statement of Principles published as part of the State Wage Case: Commission’s Own Motion [2025] WAIRC 
00365; (2025) 105 WAIG 1184; 
AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance 
with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle 1.3 of 
the Statement of Principles; 
AND OTHERWISE BEING satisfied that the IR Act’s requirements for varying the Award are met; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders – 

THAT the Public Service Award 1992 be varied in accordance with the attached Schedule 1 and that the variations in the 
attached Schedule 1 shall have effect from the beginning of the first pay period commencing on or after the date of this 
order. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

SCHEDULE 1 
1. CLAUSE 23 – ANNUAL LEAVE : Delete sub-clause 23.10 of clause 23 and insert in lieu the following sub-clause: 
(10) Recreational Leave Travel Concession 

(a) “Recreational Leave” for the purposes of this clause shall mean Annual Leave or Long Service Leave. 
(b) Officers stationed in District Allowance areas 3-6. 

i) The travel concessions contained in the following table are provided to Officers and their dependants 
when proceeding on Recreational Leave from headquarters situated in District Allowance Areas 3,4,5 
and 6 as per clause 43(2) of this Award. 
 Mode of Travel Travel concession  
(aa) Air Where the Officer and their 

dependants travel by Air, they 
will receive a concession for their 
airfare up to the value of a return 
airfare to Perth.   

One (1) day of travelling time each 
way. 

(bb) Road Where the Officer and their 
dependants travel by motor 
vehicle, they will receive 

Where headquarters are 1,400km or 
more from Perth GPO, two and one 
half (2.5) days of travelling time.   
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reimbursement for full motor 
vehicle allowance rates, up to the 
value of a return airfare to Perth. 

All other areas, two (2) days of 
travel time will be provided. 

(c) Entitlement to Recreational Leave Travel Concessions 
i) Officers are required to serve a year in these areas before qualifying for travel concessions. However, 

officers who have less than a year’s service in these areas and who are required to proceed on 
Recreational Leave to suit departmental convenience will be allowed the concessions. The concession 
may also be given to an officer who proceeds on Recreational Leave before completing the year of 
service provided that the officer returns to the area to complete the year of service at the expiration of 
the period of leave. 

ii)  Only one travel concession per Officer or dependant per annum is available. 
iii) Travel concessions not utilised for leave commencing within twelve months of becoming due will 

lapse. 
iv) The mode of travel to be at the discretion of the Officer provided that reimbursement is not above the 

maximum cost of the air fares as outlined in clause (10)(e)(i). 
v) Officers and their dependants may utilise different modes of travel, in accordance with the travel 

concessions contained in the table under clause (10)(b)(i). 
vi) Travelling time shall be calculated on a pro rata basis according to the number of hours worked. 
vii) Part-time Officers are entitled to travel concessions on a pro rata basis according to the usual number 

of hours worked per week. 
(d) Eligibility for Dependants 

i) For the purposes of determining eligibility for Recreational Leave Travel Concession, a dependant 
shall mean: 
(aa) a partner; and/or 
(bb) any child who relies on the Officer for their main financial support, whether or not the child 

resides with the Officer;   
who does not have an equivalent entitlement of any kind. 

ii) For the avoidance of doubt, a child will rely on the Officer for their main financial support where that 
child is in receipt of income of less than half the annualised WA minimum adult wage as at 30 June of 
the immediate past financial year, excluding income from a disability support pension. 

(e) Reimbursement of Recreational Leave Travel Concession 
i) The Employer will reimburse costs of recreational travel for the Officer and their dependants up to the 

cost of a flexible economy airfare to Perth, as per the schedule of fares published by Government 
Sector Labour Relations as at 1 July each year. 

ii) An application to claim Recreational Leave Travel Concessions must be supported by evidence. The 
Employer must accept evidence that would satisfy a reasonable person. 

iii) Evidence can pre-date the commencement of Recreational Leave. Employers must not deny requests 
or withhold payment on incurred expenses solely because the Recreational Leave has not commenced. 

iv) Payment in accordance with subclause (10)(e)(i) will be made within two pay periods following 
receipt of the Officers’ application to claim travel concessions and evidentiary requirements being 
met. 

(f) Portability 
i) The employer will approve portability of the Officer’s Recreational Leave Travel Concession if: 

(aa) an Officer is relocated to another region in the course of their employment; or 
(bb) an Officer was, immediately prior to being employed under this Award, employed under 

another industrial instrument to which the Association is a party to; 
and their new headquarters remain within the District Allowance Areas as listed at clause 10(b)(i). 

(g) Travel to a regional airport for headquarters in District Allowance areas 3-6: 
In addition to the entitlement provided in clause (10)(b), eligible Officers who travel two hundred and forty 
kilometres (240 kms) or more from their headquarters to reach the nearest regional airport to commence a 
period of Recreational Leave will be entitled to reasonable traveling time each way to complete their return 
journey. 

(h) Officers whose headquarters are located 240 kilometres or more from Perth 
Officers, other than those designated in clause (10)(b) whose headquarters are situated two hundred and forty 
kilometres (240kms) or more from Perth General Post Office and who travel to Perth for their Recreational 
Leave will be provided reasonable travelling time each way to complete their return journey. 

2. CLAUSE 25 – LONG SERVICE LEAVE: Insert a new sub-clause 25.16 in clause 25 as follows: 
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(16) For the purposes of the Recreational Leave Travel Concession clause in clause 23(10) of this Award, a period of Long 
Service Leave is taken to be Recreational Leave. 

3. CLAUSE 47 – MOTOR VEHICLE ALLOWANCE: Delete clause 47 and insert in lieu the following clause: 
Clause 47. – Motor Vehicle Allowance 

(1) In this clause: 
(a) "Year" means the 12-month period commencing 1 July and ending 30 June. 
(b) "Metropolitan Area" means the Metropolitan region described in Schedule 3 of the Planning and Development 

Act 2005 (WA). 
(c) "Rest of the State" means the area of Western Australia that is not the Metropolitan Area. 
(d) "Condition of Employment" means a requirement agreed between the Employer and officer under a contract of 

employment. 
(e) “Official Business Travel” means work-related travel approved by the Employer. 
(f) "Qualifying Service” means any period during which an officer is required, as a Condition of Employment, to 

supply and maintain a vehicle for use on Official Business Travel, but does not include any period exceeding 
two weeks during which an officer is absent on leave without pay or unpaid parental leave, or any period during 
which subclause (2)(a)(vi) applies. 

(g) “First Place of Duty” means the first location at which an officer is directed by their Employer to commence 
work for the day, where they do not have fixed Headquarters. 

(2) Officers required to supply and maintain a vehicle as a Condition of Employment: 
(a) An officer required to supply and maintain a motor vehicle as a Condition of Employment is entitled to the 

applicable rates in Item 2 of Schedule E. - Motor Vehicle Allowance of this Award, for each kilometre travelled 
on Official Business Travel, subject to the following: 
(i) Travel between an officer’s residence and Headquarters or First Place of Duty counts for the purpose 

of subclause 2(a), unless the officer travels directly between their residence and Headquarters or First 
Place of Duty and does not otherwise use their vehicle for Official Business Travel on that day. 

(ii) Where a journey traverses more than one area, the allowance is calculated at the applicable rate in 
Item 2 of Schedule E. - Motor Vehicle Allowance of this Award, for the kilometres travelled within 
each area. 

(iii) In recognition of the costs of supplying and maintaining a vehicle as a Condition of Employment, a 
full-time officer with 12 months’ Qualifying Service in a Year is entitled to an allowance based on the 
greater of 4,000 kilometres, or the actual kilometres travelled. Where an officer travels less than 4,000 
kilometres, an annual adjustment will be paid at the end of the Year equal to the shortfall using the 
appropriate rate in Item 2 of Schedule E. - Motor Vehicle Allowance of this Award, according to 
where the officer’s Headquarters is located. 

(iv) Where an officer has less than 12 months’ Qualifying Service in a Year, the 4,000 kilometre minimum 
will be reduced on a pro rata basis, according to the following formula: 

Pro rata minimum 
kilometres= 

Number of weeks with Qualifying Service 
x 4000 

313/6 
(v) A part-time officer is entitled to a pro rata portion of the shortfall annual adjustment in subclause (iii), 

based on their average part time hours during the Year: 

Part time shortfall 
annual adjustment = 

Average weekly hours worked 
x 

4,000 (or pro rata 
minimum 

kilometres in 
subclause (iv)) 37.5 

(vi) An officer is not entitled to an allowance under this clause during a period in which they are excused 
from an obligation to supply and maintain a vehicle as a Condition of Employment because their 
vehicle is stolen, damaged by fire, or affected by a major and unforeseen breakdown or accident. 

(vii) The Employer may waive the requirement that an officer supply and maintain a vehicle as a Condition 
of Employment by providing three months’ written notice. 

(3) Relieving Officers: 
(a) An officer who is not ordinarily required to supply and maintain a vehicle as a Condition of Employment, but is 

required to relieve such an officer, is entitled to the appropriate rates in Item 2 of Schedule E. - Motor Vehicle 
Allowance of this Award, for each kilometre travelled on Official Business Travel. 

(b) Subclauses 2(a)(iii), (iv) and (v) do not apply to relieving officers. 
(4) Voluntary use of a vehicle on Official Business Travel 

(a) An officer who is not required to supply and maintain a vehicle as a Condition of Employment, but at the 
request of their Employer, voluntarily consents to use their vehicle, is entitled to the appropriate rates in Items 1 
or 3 of Schedule E. - Motor Vehicle Allowance of this Award, for each kilometre travelled on Official Business 
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Travel. 
(b) An officer under this subclause is not entitled to an allowance for travel between their residence and 

Headquarters or First Place of Duty. 
(c) Where a journey traverses more than one area, the allowance will be calculated at the applicable rate in Items 1 

or 3 of Schedule E. - Motor Vehicle Allowance of this Award, for the kilometres travelled on Official Business 
Travel within each area. 

(5) Towing Departmental caravans or trailers 
(a) Officers required to tow a departmental caravan or trailer on Official Business Travel are entitled to the 

following additional rates: 
(i) Caravan – 10 cents per kilometre. 
(ii) Trailer – 4.5 cents per kilometre. 

4. Delete Schedule E and insert in lieu the following Schedule E: 
SCHEDULE E - MOTOR VEHICLE ALLOWANCE 

Item Area Rate (cents) per kilometre 

1. Voluntary use of vehicle 
(a) Metropolitan Area 94.0 
(b) Rest of the State 99.0 

2. Vehicle as a Condition of 
Employment 

(a) Metropolitan Area 194.0 
(b) Rest of the State 204.0 

3. Motorcycle Allowance Metropolitan Area and Rest of the 
State 33.0 

5. Delete Schedules F and G. 
SCHEDULE 2 

Revised Public Sector Motor Vehicle Allowance Methodology 
1. Methodology 

1.1. The Motor Vehicle Allowances (MVA) under Items 1 and 2 of Schedule E of the Public Service Award 1992 
(PSA) and Schedule H of the Government Officers Salaries, Allowances and Conditions Award 1989 (GOSAC 
Award) will be updated annually to reflect the change in the National Private Motoring Subgroup Consumer 
Price Index (‘Motoring Index’) in year ended terms over the year to the June quarter. 

1.2. The MVA for motorcycles under Item 3 of Schedule E of the PSA and Schedule H of the GOSAC Award will 
be updated annually in line with the following methodology: 

New Motorcycle 
Allowance= Current Motorcycle Allowance x 

New rate for voluntary use of a motor 
vehicle in the metropolitan area 

Current rate for voluntary use of a 
motor vehicle in the metropolitan area 

1.3. If the annual change in the Motoring Index shows a decrease in the year to June quarter, the previous year’s 
rates in Items 1, 2 and 3 of Schedule E of the PSA and Schedule H of the GOSAC Award will continue to 
apply.    

1.4. The methodology outlined above replaces the current method for increasing the Motor Vehicle Allowances, 
which was confirmed in a 1976 Public Service Arbitrator decision. 

2.  Timeframe for updating the Motor Vehicle Allowances 
2.1. Within two weeks of the Australian Bureau of Statistics (ABS) publishing the Motoring Index for the June 

quarter, the Department of Local Government, Industry Regulation and Safety, Government Sector Labour 
Relations (GSLR) division must provide the Civil Service Association (CSA) with a revised circular detailing 
the increased MVA rates.  

2.2. GSLR will publish the revised circular within two weeks of the parties reaching  
agreement.  
2.3. The updated rates will take effect from 1 July following the circular’s issue. 

3. Dispute resolution 
3.1. If there is a change to the Motoring Index that affects the operation of the methodology in a way that is not 

contemplated by this methodology, the parties must meet to discuss and resolve the matter within a reasonable 
time. 

3.2. If the matter cannot be resolved between the parties, either party may refer the dispute to the Western Australian 
Industrial Relations Commission as an industrial matter. 
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NOTICES—Award/Agreement matters— 

2026 WAIRC 00385 
NOTICE 

AG 19 OF 2017 
SHIRE OF LAVERTON ENTERPRISE BARGAINING AGREEMENT 2017 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. APPL 41 of 2026 

IN THE MATTER of the filing in the Office of the Registrar a Notice of Retirement from an Industrial Agreement in accordance 
with section 41(7) of the Industrial Relations Act 1979, the Shire of Laverton will cease to be a party to the Shire of Laverton 
Enterprise Bargaining Agreement 2017, on and from the 8th day of July 2026.  
DATED at Perth this 10th day of June 2026. 
  

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 

 
 

INDUSTRIAL MAGISTRATE—Claims before— 

2026 WAIRC 00307 
INDUSTRIAL MAGISTRATES COURT OF WESTERN AUSTRALIA 

CITATION : 2026 WAIRC 00307 
CORAM : INDUSTRIAL MAGISTRATE D. SCADDAN 
HEARD : FRIDAY, 17 APRIL 2026 
DELIVERED : WEDNESDAY, 20 MAY 2026 
FILE NO. : M 162 OF 2025 
BETWEEN : BARRY BISHOP 
  CLAIMANT 
  AND 
  REGIONAL POWER CORPORATION 
  RESPONDENT 
CatchWords : INDUSTRIAL LAW – Small claims procedure under the Fair Work Act 2009 (Cth) – 

Alleged failure to include allowances in an amount for accrued annual leave upon 
termination under the Fair Work Act 2009 (Cth) – Alleged failure to include allowance in an 
amount for accrued long service leave – Construction of an enterprise agreement 
Consideration of legal obligation to pay certain allowances – Payment of an amount for 
unpaid superannuation – Turns on own facts  

Legislation : Fair Work Act 2009 (Cth) 
Long Service Leave Act 1958 (WA) 
 Superannuation Guarantee Charge Act 1992 (Cth) 
Fair Work Legislation Amendment (Protecting Worker Entitlements) Act 2023 (Cth) 
Superannuation Guarantee (Administration) Act 1992 (Cth) 

Instrument : Horizon Power & ASU Salaried Employees Enterprise Agreement 2022 
Cases referred 
to in reasons : Centennial Northern Mining Services Pty Ltd v Construction, Forestry, Mining and 

Energy Union [2015] FCAFC 100; (2015) 231 FCR 298 
 Automotive, Food, Metals, Engineering, Printing, and Kindred Industries Union v 
Lactalis Australia YD Pty Ltd [2025] FWC 994 
Centennial Northern Mining Services Pty Ltd v Construction, Forestry, Mining and 
Energy Union [No 2] [2015] FCA 136; (2015) 247 IR 350 
United Voice v Serco Group Pty Ltd [2018] FCCA 2190 
Touhey v Salini Australia Pty Ltd [2022] FCA 55 
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Director General, Department of Education v United Voice WA [2013] WASCA 287 
WA Prison Officers’ Union of Workers v Minister for Corrective Services [2025] WASCA 
177 
 Kronen v Commercial Motor Industries Pty Ltd [2008] FCAFC 171; (2008) 171 FCR 521 
 Kronen v Commercial Motor Industries Pty Ltd t/as CMI Toyota [2018] FCAFC 136; 
(2018) 264 FCR 408  
Kronen v Commercial Motor Industries Pty Ltd t/as CMI Toyota [2017] SAET 156 

Result : The claim is proven in part. 
Representation: 
Claimant : Self-represented 
Respondent : Mr LR. Nicholls (of counsel) 
 

REASONS FOR DECISION 
Background 
1 Barry Bishop (claimant) was employed on a full-time permanent basis with the Regional Power Corporation (respondent) as 

an Asset Manager (West Pilbara) from 28 April 2014 to 4 December 2024.1 
2 Upon the termination of his employment, the claimant was paid termination payments, including accrued and untaken annual 

leave and accrued and untaken long service leave, based on his base salary of $169,149.18.2 
3 During his employment, the claimant was paid different annualised allowances, which were separate to his base salary. 
4 Broadly, the issue in dispute is whether the claimant’s termination payments should have also included the various annualised 

allowances rather than be paid solely on his base salary. 
The Small Claim 
5 On 24 November 2025, the claimant lodged an originating claim electing to apply the Small Claims procedure alleging that the 

respondent contravened s 90(2) of the Fair Work Act 2009 (Cth) (FWA) by failing to pay him an amount upon termination that 
included annualised allowances that would have been payable to him had he taken the leave. 

6 While not particularised, the claimant also claimed that long service leave should be treated the same way as annual leave upon 
termination and included an amount referrable to the long service leave termination payment. The respondent did not object to 
this and was content to deal with annual leave, long service leave and allowances paid on annual leave cashed out during 
employment as part of the originating claim. The claimant did not seek to press the issue of allowances not paid on annual 
leave cashed out during his employment, and this issue will not be dealt with in these reasons. 

7 The claimant claims $61,119.95 in respect of unpaid accumulated annual leave and long service leave, as well as 
superannuation as it relates to the allowances that he says should have been incorporated within the termination amounts 
(Claim). 

8 In response, the respondent denies that it is required to pay allowances on annual leave or long service leave upon termination. 
9 In part, the respondent relies on the wording in s 90(1) and s 90(2) of the FWA and the definition of ‘base rate of pay’ in s 16 of 

the FWA in support of its contention that accrued annual leave paid out on termination is paid at an employee’s base rate of pay 
for their ordinary hours. 

10 The respondent also says that the Long Service Leave Act 1958 (WA) (LSL Act) did not apply to the claimant during his 
employment pursuant to s 4A(4) of the LSL. There is no entitlement under the FWA or any other instrument requiring the 
payment of allowances in respect of long service leave payable on termination. 

11 Schedule I of these reasons outline the jurisdiction of the practice and procedure of the Industrial Magistrates Court of Western 
Australia (IMC, or the Court). 

12 Schedule II of these reasons is a summary of the principles applicable to the construction of industrial instruments. 
Issues for Determination 
13 The issues for determination, include consideration of the following questions: 

(a) What allowances, if any, were payable upon termination of the claimant’s employment for the purposes of an 
amount that would have been payable to him for accrued and untaken annual leave under s 90(2) of the FWA? 

(b) Was there an entitlement to the inclusion of allowances for the purposes of determining the amount to be paid upon 
termination for accrued and untaken long service leave? 

(c) For the purposes of determining whether any allowances were payable, was there a legal obligation, giving rise to 
their payment? 

Agreed Facts 
14 To the parties’ credit there was not a great deal of dispute in respect of the facts. 
15 The claimant relied upon his witness statement lodged on 27 February 2026 and his oral evidence.3 
16 The respondent relied upon the witness statement of Louise-Anne Hadfield (Ms Hadfield) lodged on 19 March 2026 with a 
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number of annexures.4 
17 The parties also prepared a statement of agreed facts.5 
18 The claimant was employed pursuant to a contract of employment dated 1 April 2014, which included an individual 

remuneration agreement dated 4 April 2014 and varied on 19 March 2024 (Employment Contract).6 
19 From 27 December 2022 to 4 December 2024, the Horizon Power & ASU Salaried Employees Enterprise Agreement 2022 

(Agreement) applied to the claimant.7 
20 At various times during his employment the claimant had an entitlement to be paid different annualised allowances, which 

changed from time to time and included at the time the claimant’s employment was terminated: 
(a) Location Allowance - $19,305.00 per annum; 
(b) Housing Allowance - $52,636.00 per annum; 
(c) Availability Allowance - $11,671.00 per annum; and 
(d) Overtime Allowance - $22,553.22 per annum.8 

21 The claimant’s base salary did not include the Location Allowance, Housing Allowance, Availability Allowance, Overtime 
Allowance or superannuation.9 

22 On 19 December 2024, the respondent made the following termination payments to the claimant: 
(a) five weeks’ pay in lieu of notice - $26,472.53; 
(b) accrued but untaken annual leave - $28,280.66; and 
(c) accrued but untaken long service leave - $46,720.89.10 

23 The total gross amount paid to the claimant upon termination was $101,474.08.11 
24 The accrued but untaken annual leave and accrued but untaken long service leave paid on termination were calculated and paid 

based on the claimant’s base salary.12 
25 To those agreed facts, I would also add the following facts which were not challenged and mainly formed part of the 

respondent’s evidence. 
26 On 13 February 2018, the respondent sent a letter to the claimant confirming the claimant was no longer living in a house 

provided by the respondent, and as a result he was to receive a Housing Allowance effective from 7 January 2018. The 
claimant was provided with an updated Schedule 1 to his ‘Individual Agreement’ (to the Employment Contract) reflecting his 
new total remuneration. The claimant was asked to sign and return a copy of the letter, which he did dated 13 February 2018 
(February 2018 Variation).13 

27 On 17 February 2020, the respondent sent a letter to the claimant informing him that he would receive the Availability 
Allowance based on a ‘1-in-3 roster’. From this date, he would also receive a pre-paid Overtime Allowance based on 260 hours 
per annum (February 2020 Variation).14 

28 The claimant was informed, and accepted by signing the letter on 18 February 2020, that the following changes would be made 
to his remuneration with all other terms and conditions remaining unchanged: 

Availability Coordinator Allowance $ 10,66.00 per annum 
Prepaid Overtime Allowance $ 20,506.04 per annum 
Superannuation on Allowances $ 3,373.92 per annum 

29 Schedule 1 to the Employment Contract was revised with the total remuneration adjusted to reflect the payment of the 
Availability Allowance and Prepaid Overtime Allowance and superannuation on both. 

30 On 1 November 2023, the respondent sent a letter to the claimant informing him that the respondent had conducted a review of 
the ‘2023 Housing and Location Allowances’. The respondent also informed the claimant that: 

[D]uring the 2022 Salaried employees (ASU) Enterprise Agreement negotiations, [the respondent] committed to: 
… 
• review current housing allowance levels to ensure it accurately reflects current living conditions in the regions.15 

31 According to the contents of this letter, allowances were assessed annually and may increase or decrease. The claimant was 
informed of his new total remuneration package (salary and benefits) and asked to accept the letter’s contents by signing and 
returning the letter, which he did on 10 November 2023 (November 2023 Variation).16 

32 On 19 March 2024, the respondent sent a letter to the claimant outlining a change to rostering availability and attaching an 
amended Schedule 1 to the Employment Contract with revised details relating to the payment of allowance. According to the 
letter, the arrangement ‘will conclude on or before 30 August 2024’, which was the completion date provided in the revised 
Schedule 1. Schedule 1 to the Employment Contract informed the claimant of his new total remuneration package, which the 
claimant signed on 19 March 2024 (March 2024 Variation).17 

33 This letter also informed the claimant that ‘any Housing and Location Allowances that you receive, will be reviewed annually 
in accordance with the Housing & Location Calculation Methodology.’18 

34 Schedule III to these reasons collates each of the total remuneration details varied in the Employment Contract, including the 
February 2018 Variation, February 2020 Variation, November 2023 Variation and the March 2024 Variation. 
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Other Evidence 
The Claimant 

35 The claimant referred to his ‘normal fortnightly salary payment’ and said that this included the Location, Housing, Availability 
and Overtime Allowances, which were paid as part of his salary regardless of whether he was at work or on paid leave for each 
pay period.19 

36 The claimant referred to three payslips from the pay periods 11 to 24 February 2024, 25 February to 9 March 2024 and 10 to 
23 March 2024, which he said were examples of the various allowances being incorporated into his pay each fortnight. 20 

37 The claimant asserted that had he taken the balance of his paid leave while he was still employed with the respondent, he 
would have been paid the amount that includes the Location, Housing, Availability and Overtime Allowances.21 

38 The claimant’s payslip for 11 to 24 February 2024 shows that he was paid 75 hours of annual leave and the Location, Housing, 
Availability and Overtime Allowances were also paid for the same time period.22 

39 The claimant’s payslip for 25 February to 9 March 2024 shows that he was paid normal time and one public holiday and the 
Location, Housing, Availability and Overtime Allowances were also paid for the same time period.23 

40 The claimant’s payslip for 10 to 23 March 2024 shows that he was paid normal time and the Location, Housing, Availability 
and Overtime Allowances were also paid for the same time period.24 

41 The claimant also confirmed that he was initially allocated a house by the respondent and stayed there for about three years, 
following which he purchased his own home and commenced receiving the Housing Allowance. 

42 The claimant was not cross-examined. 
Ms Hadfield 

43 Ms Hadfield is employed by the respondent as People and Capability Business Partner. Ms Hadfield confirmed that at various 
times during the claimant’s employment he was paid the Location, Housing, Availability and Overtime Allowances. Further, 
she confirmed that the claimant received an annual salary paid fortnightly.25 

44 Location and Housing Allowances were paid when employees’ primary or permanent place of work were in designated 
regional areas. Designated regional areas are locations where the respondent operates a regional service depot.26 

45 Ms Hadfield explained the various allowances as follows. 
Location Allowance 

46 The respondent paid the Location Allowance when an employee worked in one of the respondent’s designated regional areas in 
recognition of the additional costs associated with living and working in one of these areas. The claimant worked and lived in 
Karratha, which is one of the respondent’s designated regional areas, and he was paid the annualised Location Allowance 
fortnightly in equal amounts from the commencement of his employment in Karratha.27 

47 The Location Allowance is calculated by a certain methodology and takes into account costs of return flights to Perth, fuel 
prices, groceries in the region, daycare, and schooling. It is reviewed annually and any changes take effect from the first full 
pay period in November.28 

48 The Location Allowance was paid when the claimant was absent from work on paid leave (of any type) but was not paid when 
the claimant was on unpaid leave or part of any cash-out of leave. The Location Allowance was not paid at those times to 
prevent ‘double-dipping’ if it was paid in addition to the regular fortnightly payments.29 

49 The respondent continued to pay the Location Allowance when the claimant was on paid leave at its discretion.30 
Housing Allowance 

50 The respondent also paid the Housing Allowance when an employee’s permanent place of work was in a designated regional 
area and the employee was not provided with a company house, in recognition of the cost of housing in those areas. The 
respondent either provides housing or pays a Housing Allowance.31 

51 Initially, the claimant was provided with a house, but when he moved out of company housing on or about 7 January 2018, he 
commenced receiving a pro-rated annualised Housing Allowance on a fortnightly basis.32 

52 Like the Location Allowance, the Housing Allowance is calculated by a certain methodology and takes into account home 
ownership costs, rental costs, sales costs, water, gas, shire costs and other like costs. It is reviewed annually and any changes 
take effect from the first full pay period in November. The Housing Allowance may increase or decrease in any 12-month 
period. 33 

53 The Housing Allowance is an annualised allowance, which is paid in equal fortnightly payments over a 12-month period. 
Again, like the Location Allowance, the Housing Allowance was paid when the claimant was absent from work on paid leave 
(of any type) but was not paid when the claimant was on unpaid leave or part of any cash-out of leave. The Housing Allowance 
was not paid at those times to prevent ‘double-dipping’ if it was paid in addition to the regular fortnightly payments.34 

54 The respondent continued to pay the Housing Allowance when the claimant was on paid leave at its discretion.35 
Availability Allowance 

55 The claimant commenced receiving the Availability Allowance (also referred to as the Availability Coordinator Allowance) 
from about 17 February 2020 when he was placed on an availability roster.36 

56 The Availability Allowance was paid to compensate an employee being available on a rostered stand-by basis, regardless of 
whether the employee was actually called out during the rostered period. Ms Hadfield provides an explanation of the purpose 
of the Availability Allowance, but suffice to say an employee on an availability roster is an escalation point (that is, they are 
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required to perform work during an escalation episode).37 
57 The Availability Allowance is calculated by reference to the daily stand-by rates prescribed in the Agreement and then 

converted to an annualised allowance. The Availability Allowance changes when the rates in the enterprise agreement changes 
or when the employee’s roster frequency changes for operational reasons.38 

58 The Availability Allowance is an annualised allowance, which is paid in equal fortnightly payments over a 12-month period. 
Again, like the Location and Housing Allowances, the Availability Allowance was paid when the claimant was absent from 
work on paid leave (of any type) but was not paid or part of any cash-out of leave. The Availability Allowance was not paid at 
those times to prevent ‘double-dipping’ if it was paid in addition to the regular fortnightly payments.39 

59 The respondent continued to pay the Availability Allowance when the claimant was on paid leave at its discretion.40 
Overtime Allowance 

60 The claimant commenced receiving the Overtime Allowance at the same time as the Availability Allowance, from 
approximately 17 February 2020.41 

61 The respondent paid the Overtime Allowance to compensate employees on the availability roster for overtime hours that may 
be worked for callouts. The Overtime Allowance was paid regardless of whether the claimant actually worked any overtime 
hours and regardless of the frequency of the availability roster.42 

62 Unlike wages employees, salaried employees are not required to book each individual callout, rather the respondent set a 
maximum number of overtime hours per annum for each position, which for the claimant was 260 hours per annum. The 
Overtime Allowance changed when there was an increased in the claimant’s salary, as the hourly calculation was based on the 
annual salary.43 

63 The Overtime Allowance is an annualised allowance, which is paid in equal fortnightly payments over a 12-month period. The 
Overtime Allowance was paid when the claimant was absent from work on paid leave (of any type) but was not paid or part of 
any cash-out of leave. The Availability Allowance was not paid at those times to prevent ‘double-dipping’ if it was paid in 
addition to the regular fortnightly payments.44 

64 The respondent continued to pay the Overtime Allowance when the claimant was on paid leave at its discretion.45 
65 Ms Hadfield confirmed in cross-examination that the allowances were paid when the claimant was on leave. Otherwise, 

Ms Hadfield was not cross-examined on her evidence. 
Claimant’s Contentions 
66 In summary, the claimant contends that: 

(a) the objects of the FWA ensure a guaranteed safety net of fair, relevant and enforceable minimum terms and 
conditions; 

(b) the distinction between s 90(1) and s 90(2) of the FWA in terms of when leave is taken and when employment ends 
is deliberate and reflects an intention that payment for untaken leave includes all components normally payable 
when leave is taken, not just base rate of pay; 

(c) the Federal Court in ‘Global Workplace Insider’ requires s 90(2) of the FWA to be read separately from s 90(1), and 
calculated on the most favourable basis. Any contractual or enterprise agreement provision inconsistent with this 
statutory minimum is void to the extent it is less favourable than the National Employment Standards (NES); and 

(d) the evidence demonstrates that whenever he took leave during his employment, his fortnightly salary was inclusive 
of Location, Housing, Availability and Overtime Allowances. Therefore, had he taken his accrued but untaken 
annual leave and long service leave prior to termination, these allowances would have been paid or payable. 

67 The claimant further stated in oral submissions that the Location, Housing, Availability and Overtime Allowances were not 
discretionary allowances but were regularly paid and formed part of what was payable by the respondent upon termination. 
The claimant submitted that the definition in s 16 of the FWA did not apply to s 90(2) of the FWA. 

Respondent’s Contentions 
68 In summary, the respondent contends that: 

(a) there was no legal requirement for it to pay the Location, Housing, Availability and Overtime Allowances when the 
claimant took annual leave, and therefore they were not ‘payable’ either when he took annual leave or when his 
employment ended. This also includes when the claimant cashed out annual leave on two occasions; 

(b) the respondent relies upon the Full Court of the Federal Court of Australia decision in Centennial Northern Mining 
Services Pty Ltd v Construction, Forestry, Mining and Energy Union [2015] FCAFC 100; (2015) 231 FCR 298 
(Centennial) and says the cases following this decision generally adopt an analysis as follows, noting the outcome 
in the various cases depend on the particular legal obligation and facts: 

(i) What is the legal obligation, if any, for the employer to pay to the employee leave amounts in excess of the 
minimum? 

(ii) If there is a legal obligation, what payments would the employer have been required to pay to the employee 
in accordance with that obligation? 

(iii) Has the employer complied with s 90(2) of the FWA, having regard to its legal obligation and payments 
made? 

(c) the respondent then addresses each of these questions: 
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(i) first, the respondent says there is no legal obligation in the Employment Contract or the Agreement 
requiring it to pay the Location, Housing, Availability and Overtime Allowances while he was on annual 
leave. The claimant merely relies upon a tendency by the respondent to pay him the Location, Housing, 
Availability and Overtime Allowances while on leave. The respondent submits that the fact of payment of 
allowances while on leave does not give rise to a legal obligation or enforceable promise to make those 
payments whenever leave is taken. Thereafter the respondent refers to particular terms of the Employment 
Contract and Agreement in support of its submissions;  

(ii) secondly, the respondent reiterates the lack of legal obligation to pay the Location, Housing, Availability and 
Overtime Allowances while the claimant was on annual leave (or at all), and submits the respondent’s 
payment obligation is limited to paying the claimant his base rate of pay, which is the amount that would 
have been payable for the purposes of s 90(2) of the FWA; and 

(iii) thirdly, given the respondent’s submission on the first and second questions, it says that it has paid the 
claimant the correct amounts on termination of employment for the purposes of s 90(2) of the FWA; 

(d) while it was ultimately not pressed by the claimant as part of the Claim, in respect of payments for cashed out 
annual leave, the respondent refers to cl 16.4 of the Agreement and relies upon similar submissions to that for the 
payment of accrued but untaken annual leave upon termination. Further, the respondent submits that to construe 
cl 16.4 of the Agreement to mean there is an obligation to pay allowances on cashed out annual leave would lead to 
a perverse outcome where an employee would be paid an allowance for something that would either have ended or 
did not apply (the Availability Allowance by way of example); and 

(e) in respect of long service leave, the LSL Act does not apply to the claimant where the Agreement confers 
entitlement to long service leave beyond the entitlements under the LSL Act. The payment of long service leave 
under the terms of the Agreement is at the ‘base salary rate of pay’ which is contained in Schedule 1 (cl 12.1) and 
does not include the Location, Housing, Availability and Overtime Allowances. 

69 The respondent in its written and in oral submissions also referred to the differently worded clause in Automotive, Food, 
Metals, Engineering, Printing, and Kindred Industries Union v Lactalis Australia YD Pty Ltd [2025] FWC 994 (Lactalis) (at 
[103] - [106]), and observed that the Agreement did not contain similar wording. 

Statutory Framework 
Annual Leave 

70 Section 90 of the FWA states: 
(1) If, in accordance with this Division, an employee takes a period of paid annual leave, the employer must pay the 

employee at the employee's base rate of pay for the employee's ordinary hours of work in the period. 
(2) If, when the employment of an employee ends, the employee has a period of untaken paid annual leave, the 

employer must pay the employee the amount that would have been payable to the employee had the employee taken 
that period of leave. 

71 Section 90 of the FWA is one of the NES, which are minimum standards of employment that cannot be displaced to the 
detriment of an employee even if an enterprise agreement contains a term substantially to the same effect.46  

72 An employee is entitled to paid annual leave as provided in s 87(1) of the FWA. Paid annual leave is defined to mean ‘paid 
annual leave to which a national system employee’ is entitled under section 87’.47  

73 Section 16 of the FWA defines ‘base rate of pay’ as: 
General meaning 
(1) The base rate of pay of a national system employee is the rate of pay payable to the employee for his or her 

ordinary hours of work, but not including any of the following: 
(a) incentive - based payments and bonuses; 
(b) loadings;  
(c) monetary allowances;  
(d) overtime or penalty rates; 
(e) any other separately identifiable amounts.  

74 The FWA does not define ‘an amount’ that ‘would have been payable’ for the purposes of s 90(2) of the FWA. 
Long Service Leave 

75 Relevantly, s 4A(4) of the LSL Act provides: 
This Act does not apply to an employee who has a separate LSL entitlement to take long service leave and to be paid on 
termination instead of long service leave that is at least equivalent to the entitlement to WA LSL to take long service leave 
and to be paid on termination instead of long service leave. 

76 A ‘separate LSL entitlement’ is: 
 [A]n entitlement to long service leave, and a payment on termination instead of long service leave, under an award, 
agreement or enactment.48  

77 Section 4A(1) of the LSL Act relevantly defines the meaning of an ‘award, agreement or enactment’ to include an ‘award or 
industrial agreement’.49 
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78 Section 4A(1) also states that in this section:  
entitlement, in relation to long service leave or payment on termination instead of long service leave, includes an 
eligibility to become entitled to the long service leave or payment on termination instead of long service leave; 
WA LSL means long service leave, or payment on termination instead of long service leave, under Part III.50 

79 Relevant to the payment of accrued long service leave upon termination of employment, s 9(2) and s 9(2A) of the LSL Act 
provides: 

(2) An employee whose employment is terminated is taken to to have commenced long service leave on the day of 
termination if — 

(a) the employee is entitled to long service leave under section 8(2) or (3); and 
(b) the employment is terminated before the employee has taken all the long service leave to which the 

employee is entitled. 
(3) On the day the employee commences long service leave under subsection (2), the employer must pay the full 

amount to which the employee is entitled in respect of the leave to — 
(a) the employee; or 
(b) if the employee has died — on request, to the employee’s personal representative. 

80 The entitlement to long service leave is provided in s 8(1) of the LSL Act, which states: 
An employee is entitled in accordance with, and subject to, the provisions of this Act, to long service leave on ordinary 
pay in respect of the length of continuous employment calculated under section 6A with the same employer. (emphasis 
added) 

81 Thereafter, s 8(2) and s 8(3) of the LSL provide for the entitlement of an amount of long service leave. 
82 Section 7 of the LSL Act provides general principles as it relates to an employee’s ordinary pay. Section 7(1) of the LSL Act 

states: 
Except as provided in subsection (4), an employee’s ordinary pay is the employee’s remuneration for the employee’s 
normal weekly number of hours of work calculated on the ordinary time rate of pay applicable to the employee as at the 
time when any period of long service leave granted to the employee under this Act commences, or is taken to commence. 

83 ‘Ordinary pay’ for the purposes of s 8(1) of the LSL Act as stated in s 7A also provides: 
Except as provided in section 7B, an employee’s ordinary pay does not include shift premiums, overtime, penalty rates, 
allowances or any similar payments. 

84 Section 7B of the LSL Act applies to casual employees, and therefore does not apply to the claimant. 
85 Subject to the LSL Act, an employee is entitled to long service leave on ordinary pay.51  
86 Relevant to the Claim, ‘ordinary pay’ does not include shift premiums, overtime, penalty rates, allowances or any similar 

payments.52 
87 Upon an employee’s employment being terminated, the combined effect of s 9(2) and s 92(A) of the LSL Act is that if the 

employee is entitled to long service leave under s 8(2) or s 8(3), the employer must pay the full amount of leave to which the 
employee is entitled to. 

Case Law 
88 In Centennial, at [38] and [42], the Full Court explained s 90 of the FWA, agreeing that s 90 must be read as a whole and in 

the context of the NES: 
Section 90(1) creates the minimum standard: payment at the base rate for ordinary hours worked. The effect of s 90(2) is 
that if that is the rate at which the employee is paid when he or she takes annual leave, then that is the minimum amount 
that must be paid for any accrued untaken annual leave. If, on the other hand, there is a modern award or enterprise 
agreement which provides for payment at a higher rate for annual leave that is taken, then s 90(2) stipulates that that is the 
rate which is payable where annual leave has accrued but has not been taken. 
… 
The intention of the legislation is that untaken annual leave is payable at the rate at which it would have been paid had the 
employee taken it at the time the employee was eligible for it. If the intention were to require untaken annual leave to be 
paid at the base rate, then, as we have observed, in the light of the legislative history one would expect a statement to this 
effect in the subsection. 

89 At first instance, Buchanan J noted that the following extract of the Explanatory Memorandum to the Fair Work Bill 2008 
(Cth) lends support to the idea that an ‘employee should not suffer a reduction in the value of unpaid annual leave if 
employment comes to an end while paid annual leave remains untaken’: 53  

[Subclause 90(1)] is a minimum entitlement and would not prevent an employer and employee from agreeing to, or an 
award or enterprise agreement providing for, more generous payment terms. 
Subclause 90(2) provides that, on termination of employment, an employee is entitled to receive a payment in respect of 
any untaken paid annual leave. The payment will be equivalent to the amount that the employee would have been paid if 
the employee had taken the annual leave. (original emphasis)54 

90 The Full Court in Centennial agreed with this construction of s 90(2) of the FWA.55 
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91 Combined with the Full Court’s apparent acceptance in Centennial of the question posed by the appellant, ‘pursuant to what 
obligation?’, the word ‘payable’ in ‘would have been payable’ in s 90(2) of the FWA means ‘payable pursuant to a legal 
obligation’.56  

92 As suggested by the respondent, the answer to the first question involves an examination of the legal basis for any obligation to 
pay more than the minimum required in s 90(1) of the FWA. If the answer to the first question is that there is no legal basis for 
any obligation to pay more than the minimum required under s 90(1) of the FWA, then the respondent is not required to pay the 
various allowances.  

93 However, this obligation may be different for each allowance in the Claim. This is a matter to be determined having regard to 
the terms of any instrument that might give rise to an obligation to pay an allowance over the minimum base rate of pay 
required under s 90(1) of the FWA or relevant to long service leave. 

Is There an Obligation to Pay More Than the Minimum? 
94 As noted by the respondent, the claimant did not identify any legal basis for the obligation on the respondent to pay the 

Location, Housing, Availability and Overtime Allowances when he took annual leave or when paying out accrued but untaken 
annual leave and long service leave on the termination of his employment. 

95 The basis for the Claim was that the respondent paid the Location, Housing, Availability and Overtime Allowances when the 
claimant had previously taken annual leave and public holiday leave, and so those same allowances ought to be paid for 
untaken annual leave and long service leave upon termination. 

96 There was discussion during the hearing where the claimant raised for the first time in his opening statement that the payment 
of the Location, Housing, Availability and Overtime Allowances was an implied term of the Employment Contract based on a 
course of conduct by the respondent. 

97 The respondent raised a concern about this, and the claimant did not seek to press the point and confirmed that a purported 
implied term of the Employment Contract did not now form an additional ground to the Claim. 

98 Therefore, as identified by the respondent, there are two instruments that give rise to the respondent’s obligations for payment 
to the claimant: the Employment Contract; and the Agreement. 
Employment Contract 

99 The Employment Contract contained the following relevant terms: 
1.2 Relationship to other agreements 
… 
Where the [Employment Contract] is silent, the [Agreement] shall prevail in the first instance, and if the [Agreement] is 
silent the [Electrical Power Industry Award 2010] shall prevail, to the extent that it is not inconsistent with the provisions 
or intent of [the Employment Contract]. 
… 
1.3 Relationship to [respondent’s] policies 
[The respondent’s] policies, as amended or replaced from time to time, apply to you however they do not form part of 
your contract of employment with [the respondent]. 
If any inconsistency arises between the provisions of [the Employment Contract] and a [respondent’s] policy, then the 
provisions of [the Employment Contract] will prevail to the extent of any inconsistency. 
… 

2.3.1 Annual Salary 
You will be paid an annual salary as specified in Schedule 1. Except for any allowances payable under this 
[Individual Remuneration Agreement], this will be the only consideration payable to you and will fully 
compensate you for all work performed including on weekends and public holidays and is inclusive of any 
entitlements which may arise from the relevant award or [Agreement]. 
2.3.2 Allowances 
In addition to the amount in 2.3.1 above, you may be paid any allowances set out in Schedule 1 as business 
circumstances require in accordance with [the respondent] policy. (emphasis added) 
… 
3.3.1 Annual Leave 
You will be entitled to annual leave for each full year of employment as detailed in Schedule 1. 
3.3.2 Annual Leave Loading 
Annual leave loading as provided for in the Enterprise Agreement is not applicable as this has already been 
factored into the annual salary. 
3.3.3 Sick Leave, Long Service Leave & Other Leave 
You will be entitled to sick leave and long service leave as provided for in the [Agreement].57 

100 Schedule 1 of the Employment Contract contained the following: 

Location (Clause 2.1) Karratha 
…  
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Remuneration (Clause 2.3)  
Made up as:  
Base Salary $152,968.04 per annum 
Superannuation:  $14,531.96 per annum 
Allowances:  
Location $15,381.00 per annum 
Superannuation on Allowances $1,461.20 per annum 
Total Remuneration $184,342.20 per annum 
Annual Leave (Sub clause 3.3.1) 187.50 hours per annum 

101 The effect of the February 2018, February 2020, November 2023 and March 2024 Variations was to increase the claimant’s 
total remuneration taking in to account both an increase in the base salary and the inclusion of per annum amounts for the 
various allowances. 

102 The March 2024 Variation increased the Availability Allowance from that contained in the November 2023 Variation. That is, 
the Availability Allowance increased from $8,754 to $11,671 commencing on 25 March 2024 and concluding on 
30 August 2024. However, the March 2024 Variation stated that all other terms and conditions remained as per the claimant’s 
‘current Individual Agreement’, being the November 2023 Variation. 
The Agreement 

103 Clause 4.3 of the Agreement provides that the respondent’s policy, procedures or guidelines referred to in the Agreement do not 
form part of the Agreement. 

104  Clause 5 of the Agreement defines ‘Ordinary base rate’ to mean: 
[T]he Ordinary base hourly rate of pay for ordinary hours of work excluding allowances, penalties, loadings, and 
overtime paid to an Employee in accordance with Schedule 1. The Ordinary base rate is calculated by dividing the 
Annual Base Salary Rate listed in Schedule 1 by 26.1 and then dividing by 75. 

105 Clause 9.1 of the Agreement provides for employees’ hours of work as follows: 
Employees’ ordinary hours of work is one hundred and fifty (150) hours averaged over four (4) weeks. However, by 
agreement with Horizon Power, the ordinary hours of work can be an average of 37.5 hours per week.  

106 Clause 12 of the Agreement provides for an employee’s remuneration as follows: 
12.1 The ordinary base salary rates payable to Employees for each classification of work are set out in Schedule 1 - 

Classification & Remuneration. 
12.4 Frequency of Pay 

a) Employees will be paid fortnightly (in arrears) on the next Thursday following on from the fortnight into 
their nominated financial institution account. 

b) A fortnight’s ordinary base salary rate of pay is calculated by dividing the annual base salary in Schedule 1, 
by 26.1. 

107 Clause 15 of the Agreement provides for the payment of allowances. The relevant clauses are as follows: 
15.1 Availability 

a) [The respondent] may require Employees to be available to perform work outside of their ordinary hours on 
a rostered basis known as the availability roster. 

b) [The respondent] will set the requirements for the Availability roster. 
c) Availability Allowance:  

Where [the respondent] places an Employee on the Availability roster, the following daily allowances will 
apply for each day: 

When Availability Allowance Amount 
Monday to Friday & Public Holidays* $77.27 per day 

Saturday & Sunday $143.50 
*Note: Employees required to be placed on call for Good Friday, Easter Monday, Christmas Day 25th 
December and Boxing Day 26th of December the allowance amount will be doubled. 
By accepting the Availability Allowance, the Employee accepts that they will be ready, willing, and able to 
return to work should it be required. When on Availability, the required work may include (but not limited 
to) taking telephone calls, organisation of other employees to return to work, supporting on call rosters of 
Wages employees, completing work remotely or completing work which requires a call out to the workplace 
or external site. 

15.2 Regional Allowances 
a) To assist in attraction and retention of regionally based Employees, Employees will be entitled to regional 
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allowances. The amount will be determined by Horizon Power in accordance with the applicable Horizon 
Power policy as determined from time to time, but will incorporate the following: 

i) Location allowance 
ii) Electricity subsidy 
iii) Housing allowance 

108 Clause 16 of the Agreement provides for annual leave. The relevant clauses are as follows: 
16.1 Employees, other than casuals, accrue annual leave in accordance with the NES. This means a full time Employee 

is entitled to accrue four (4) weeks or five (5) weeks for a Continuous Shift Employee for each completed year of 
continuous service. 

… 
16.4 Employees may request in writing to cash out an amount of annual leave which they have accrued providing it is 

authorised by [the respondent] and they have a remaining leave balance of four (4) weeks or greater. Under this 
subclause Payment of annual leave will be based on the full pay an Employee would have received in respect of 
the ordinary hours the Employee would have worked had the Employee not been on leave during the relevant 
period. 

… 
16.9 The base salary rates in Schedule 1 are inclusive of annual leave loading (equivalent to 1.35% of the hourly rate 

prior to the making of this Agreement). 
16.10 An Employee’s accrued and untaken annual leave entitlement will be paid out on termination of employment. 

109 Clause 19 of the Agreement provides for long service leave. The relevant clauses are: 
19.1 Employees will be entitled to thirteen (13) weeks (487.50 hours for Full Time Employees) of long service leave 

upon completion of the initial qualifying period of seven (7) years of continuous service and for each seven (7) 
years thereafter. 
a) For the second and subsequent terms, an Employee can access the pro rata component of 348.21 hours (for 

Full time Employees) after five (5) years. The remaining 139.29 hours can be accessed at the conclusion of 
each seven (7) year period.  
Subject to agreement with [the respondent], an Employee may be able to access any of their pro rata Long 
Service Leave (to be taken or cashed out) after the initial qualifying period of seven (7) years. 

… 
19.5 All payments made in respect to long service leave or of payments in lieu thereof will be at the substantive base 

salary rate of pay applicable to the Employee at the date of taking the leave. 
19.6 Where an Employee has completed seven (7) years or more continuous service with an employer, they are entitled 

to a pro rata long service leave termination payment, unless the employment is terminated for serious misconduct. 
This pro rata long service leave termination payment will be calculated on the current accrual rate as in clause 
19.1 and paid at the Employee’s base salary rate of pay. 

… 
19.8 The entitlement to long service leave set out in this clause 19, is inclusive of the entitlement to long service leave 

and all benefits and protections under applicable legislation.58 
Construction of an Enterprise Agreement 

110 In part, determination of the Claim involves consideration of the proper construction of terms of the Agreement. 
111 The general principles concerning the construction of industrial agreements are well-settled. There are many authorities, both 

State and Federal, reciting the general principles. I refer to the summary by Buss J in Director General, Department of 
Education v United Voice WA [2013] WASCA 287 at [81] to [83] (and to the summary of principles in Schedule II to these 
reasons):59 

The construction of an industrial agreement involves ascertaining what a reasonable person would have understood the 
parties to the agreement to mean. The language of the agreement should be understood in the light of its industrial context 
and purpose. See Amcor Ltd v Construction, Forestry, Mining and Energy Union [2005] HCA 10; (2005) 222 CLR 241 
[2] (Gleeson CJ & McHugh J).  
In Kucks v CSR Ltd (1996) 66 IR 182, Madgwick J observed: 

It is trite that narrow or pedantic approaches to the interpretation of an award are misplaced. The search is for the 
meaning intended by the framer(s) of the document, bearing in mind that such framer(s) were likely of a practical 
bent of mind: they may well have been more concerned with expressing an intention in ways likely to have been 
understood in the context of the relevant industry and industrial relations environment than with legal niceties or 
jargon. Thus, for example, it is justifiable to read the award to give effect to its evident purposes, having regard to 
such context, despite mere inconsistencies or infelicities of expression which might tend to some other reading. 
And meanings which avoid inconvenience or injustice may reasonably be strained for. For reasons such as these, 
expressions which have been held in the case of other instruments to have been used to mean particular things 
may sensibly and properly be held to mean something else in the document at hand (184). (emphasis added)  

See also City of Wanneroo v Holmes [1989] FCA 369; (1989) 30 IR 362, 378 - 379 (French J) (City of Wanneroo); 
Amcor [96] (Kirby J), [129] - [130] (Callinan J). 
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The words of a clause in a written agreement are to be given the most appropriate meaning which they can legitimately 
bear. A court must have regard to all of the provisions of the agreement with a view to achieving harmony among them. 
See Australian Broadcasting Commission v Australasian Performing Right Association Ltd [1973] HCA 36; (1973) 
129 CLR 99, 109 - 110 (Gibbs J). These propositions are applicable to instruments generally, subject to any particular 
rules of construction which have been developed in relation to a particular kind of provision or instrument. 

Consideration 
Annual Leave 

112 Annual leave is provided for under the Agreement which, relevant to the Claim, is referrable to the NES and to the FWA. In 
particular, accrued and untaken annual leave will be paid out on termination of employment. There is otherwise no reference to 
how annual leave is to be paid upon termination of employment. The Employment Contract provides the total hours of annual 
leave per year. 

113 Therefore, the assessment is whether in each case the allowances claimed by the claimant were payable for the purposes of 
s 90(2) of the FWA. 
Location Allowance 

114 As outlined in cl 15.2(a) of the Agreement, the purpose of the regional allowances, including the Location Allowance, is to 
attract and retain regionally-based employees. As stated in Ms Hadfield’s evidence, the Location Allowance was paid to the 
claimant because he was located in Karratha and it was to assist with the increased cost of living associated with living in 
certain regional areas. The Location Allowance was also paid fortnightly, presumably for similar reasons to that referred to in 
United Voice v Serco, at [35]; to compensate the employee over the entire period of the employee’s employment in the regional 
area by spreading the payments equally over the period.  

115 While ‘regional area’ is not defined under the Agreement, it is not in dispute that Karratha is in a regional area in Western 
Australia.  

116 It is also reasonable to infer that the intention behind the payment of the Location Allowance did not extend to employees if 
they were not located in a regional area in Western Australia. That is, employees not located for work purposes in regional 
areas would not be paid the Location Allowance. 

117 Further, cl 15.2(a) of the Agreement is expressed in terms consistent with the Location Allowance being paid. That is, 
cl 15.2(a) states that regionally-based employees will be entitled to regional allowances, including the Location Allowance. It 
is thereafter the amount of any allowance, which is determined by the respondent’s policy or policies. 

118 This is also consistent with the Employment Contract, which provides for two things: 
(a) the possible payment of allowances in addition to an annual salary as set out in Schedule 1 as business 

circumstances require; and 
(b) in the claimant’s circumstances, his total remuneration in Schedule 1 included the payment of an annual Location 

Allowance (and superannuation on the Location Allowance) when he was located in Karratha. 
119 Thereafter, consistent with the terms of the Agreement and the Employment Contract, the claimant was paid the Location 

Allowance. 
120 To the extent the respondent submits that its policies do not form part of the Agreement or part of the Employment Contract 

giving rise an obligation to pay a particular amount for the allowances or to pay them in a particular manner, the following do 
not form part of the respondent’s policies: 

(a) schedule 1 of the Employment Contract provides for an annual Location Allowance amount of $15,381 in the same 
manner that it provides for an annual salary, which along with superannuation gave the claimant his total 
remuneration;  

(b) clause 15.2 of the Agreement provides for the payment of a Location Allowance; 
(c) clause 12.4(a) of the Agreement provides for the frequency of pay to be fortnightly; and  
(d) each of the February 2018, February 2020, November 2023 and March 2024 Variations provides for an annual 

Location Allowance in amounts consistent with the respondent’s policy in assessing the annual amount.  
121 While the Agreement did not provide for the frequency of payment of the Location Allowance, it also does not appear to 

provide for the frequency of payment of any other allowance. Therefore, given that the Location Allowance is included in the 
total remuneration in Schedule 1 of the Employment Contract (and subsequent Variations), it is reasonable to conclude that it 
was intended to be paid fortnightly, consistent with cl 12.4(a) of the Agreement, bearing in mind the purposes of the Location 
Allowance as stated by Ms Hadfield.60 

122 When viewed in this context, there is no inconsistency between the terms of the Employment Contract, including the terms of 
the February 2018, February 2020, November 2023 and March 2024 Variations, and the Agreement, or with the respondent’s 
policy.  

123 That is, the combined effect of the terms of the Employment Contract (including the February 2018, February 2020, 
November 2023 and March 2024 Variations) and the terms of the Agreement provided for an entitlement to, and the payment 
of an annual fixed amount for, a Location Allowance to the claimant who was working in a regional area, which was paid 
fortnightly along with his annual salary. The respondent’s policy set the amount of the Location Allowance, which was 
reviewed annually. 
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Housing Allowance 
124 Similar to the Location Allowance, provision for an entitlement to a Housing Allowance is set out in cl 15.2(a) of the 

Agreement as part of the regional allowances to attract and retain regionally-based employees. 
125 The Employment Contract made no provision for the payment of a Housing Allowance until the February 2018 Variation when 

Schedule 1 was amended to ‘reflect [the claimant’s] new total remuneration’, which now included $36,400 per annum for a 
Housing Allowance when the claimant moved to a private house (rather than one allocated by the respondent).  

126 Thereafter, consistent with the respondent’s policy of reviewing the Housing Allowance, the November 2023 Variation 
increased the Housing Allowance to $51,782 per annum, which carried through to the March 2024 Variation. 

127 In each case, the claimant’s total remuneration package was expressed to include the base salary and the Housing Allowance. 
128 For the same reasons applicable to the Location Allowance, there is no inconsistency between the terms of the Employment 

Contract, including the terms of the February 2018, February 2020, November 2023 and March 2024 Variations, and the 
Agreement, or with the respondent’s policy. 

129 That is, the combined effect of the terms of the Employment Contract (including the February 2018, February 2020, 
November 2023 and March 2024 Variations) and the terms of the Agreement provided for an entitlement to, and the payment 
of an annual fixed amount for, a Housing Allowance to the claimant who was working in a regional area, which was paid 
fortnightly along with his annual salary. The respondent’s policy set the amount of the Housing Allowance, which was 
reviewed annually. 
Availability Allowance 

130 The purpose of the Availability Allowance is to compensate employees for being available to work outside ordinary hours, 
whereupon under the Agreement employees were paid a daily allowance. This daily allowance was then annualised by the 
respondent. 

131 From the February 2020 Variation onwards, the claimant was paid an Availability Allowance, which formed part of his total 
remuneration package. 

132 Unlike the Location and Housing Allowances, the Agreement does not entitle an employee to an Availability Allowance. The 
Availability Allowance follows from an employee being on an availability roster and being available and able to perform work. 

133 To that extent, the payment of the Availability Allowance is conditional and discretionary, reflective of cl 2.3.2 of the 
Employment Contract.  
Overtime Allowance 

134  There is no provision for an Overtime Allowance in the Agreement. 
135 This allowance appears to be borne solely of the respondent’s making and at its discretion, presumably in accordance with the 

respondent’s policies, albeit it is tied to the Availability Allowance.  
136 Like the Availability Allowance, from the February 2020 Variation, the claimant was paid an Overtime Allowance, which 

formed part of his total remuneration package. 
Determination on Annual Leave and Payable Allowances 

137 For the following reasons I am satisfied that the Location and Housing Allowances are payable as amounts that would have 
been paid to the claimant had the claimant taken the period of leave for the purposes of s 90(2) of the FWA. 

138 Clause 15.2 of the Agreement entitles employees, including the claimant, to regional allowances, which include the Location 
and the Housing Allowances when they are regionally-based. It was only the amount of the regional allowances rather than 
then their payment that were determined by the respondent’s policy under the terms of the Agreement. 

139 The claimant was regionally based in Karratha. 
140 When read with the Employment Contract, including Schedule 1 as varied from time to time, the Location and Housing 

Allowances were paid as part of the claimant’s total remuneration, consistent with the entitlement under cl 15.2 of the 
Agreement. 

141 Therefore, the respondent’s obligation to pay the Location and Housing Allowance was not confined to its policy or policies. It 
was the product of cl 15.2 of the Agreement and the Employment Contract, as varied from time to time.  

142 Similar to that in United Voice v Serco, there is no indication that the Location and Housing Allowance were confined to when 
the claimant was actually at work or working.61 That is, an employee being paid these allowances likely continued to live in 
the regional area when they were on annual leave, consistent with the purposes behind the payment of regional allowances 
more generally. To that end, the November 2023 Variation expressly recognised the purposes of the Location and Housing 
Allowances, which if not paid during a period of annual leave is inconsistent with the four bullet points identified within the 
variation: 

[T]he housing and location allowances: 
• Recognises the unique housing situations in remote / regional WA (Housing allowance) 

• Contributes to the cost of housing in the regions (Housing allowance)  

• Recognises and assists employees with the cost of living in the regions (Location allowance)  
• Subsidises the cost of air travel to Perth (Location allowance).62 

143 Notably, in United Voice v Serco, the relevant enterprise agreement referred to the remote district allowance being paid pro 
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rata fortnightly in arrears. However, and notwithstanding that the Agreement does not make the exact same provision for the 
payment of the regional allowances, cl 12.4(a) of the Agreement provides that employees will be paid fortnightly (in arrears) as 
it relates to remuneration, which by reference to the Employment Contract also included certain allowances. Further, if the 
Location and Housing Allowances had been paid annually in full rather than paid fortnightly, it would have covered the yearly 
annual leave in any event. 

144 For the following reasons I am satisfied that the Availability and Overtime Allowances were not payable as amounts that would 
have been paid to the claimant had the claimant taken the period of leave for the purposes of s 90(2) of the FWA. 

145 While reference to the Availability and Overtime Allowances were made in the Employment Contract, in particular Schedule 1 
as varied from time to time, as part of the claimant’s total remuneration, there was no entitlement to these allowances in the 
Agreement. In the case of the Overtime Allowance there was no provision at all and in the case of the Availability Allowance it 
was conditional on the claimant’s availability to perform work.  

146 In respect of the Availability Allowance, this was directly related to the claimant’s availability to perform work. If the claimant 
was on annual leave, the claimant was not available to perform work. The respondent’s policy in annualising the daily amounts 
in cl 15.1 of the Agreements meant that the claimant was paid the Availability Allowance in fortnightly equal payments, but 
this did not give rise to an obligation to pay the allowance unless the claimant qualified for it. This remained the case even if 
the respondent chose to continue paying the Availability Allowance while the claimant was on annual leave. 

147 In respect of the Overtime Allowance, this was a discretionary allowance paid to the claimant but did not form any entitlement 
under the Agreement or the Employment Contract, save that it formed part of the claimant’s total remuneration under the 
various individual agreements. The payment of the Overtime Allowance was part of the respondent’s policy or policies to pay 
an allowance of this type related to the claimant’s availability or requirement to do overtime work. 

148 However, in both cases, the Employment Contract stipulated that allowances under Schedule 1 (as varied from time to time) 
may be paid as business circumstances require and that the respondent’s policies and procedures do not form part of the 
Employment Contract or Agreement. 
Long Service Leave 

149 There are two pathways to resolving the issue of what amount is payable in respect of the claimant’s entitlement to long service 
leave. Neither pathway requires a determination on whether the LSL Act applies or does not apply to the claimant where the 
outcome on what is payable is the same for both pathways. 

150 The first pathway is pursuant to the Agreement, which provides for long service leave to be paid at the base rate of pay, 
including any payment in lieu.  

151 The second pathway is pursuant to the LSL Act, which provides for the payment of accrued but untaken long service leave on 
ordinary pay. 
Agreement 

152 While the Agreement is silent on the payment of accrued and untaken annual leave upon the termination of employment, 
cl 19.5 of the Agreement provides for the payment of long service leave or of payments in lieu thereof at the base salary rate of 
pay applicable to the employee at the date of taking the leave. 

153 ‘Ordinary base rate’ is defined under the Agreement and does not include allowances (amongst other rates).63 
154 Clause 12.1 of the Agreement provides that the ordinary base salary rates payable to employees for each classification are set 

out in Schedule 1 of the Agreement (which were then increased in accordance with cl 12.3). At the time of the termination of 
the claimant’s employment, his base rate of salary was $169,149.18. 
LSL Act 

155 While long service leave is referred to under Part 2-2, Division 9 of the FWA, and certain long service leave is part of the NES, 
the entitlement to long service leave is largely left to other instruments or to State and Territory laws.64 The LSL Act will 
prevail over any provisions to the contrary in a federal enterprise agreement.65  

156 ‘Ordinary pay’ is defined under the LSL Act and is referrable to normal weekly hours of work at the ordinary rate of pay, and 
does not include allowances. 

157 Relevant to the claimant, his normal weekly number of hours of work under the Employment Contract and the Agreement was 
37.5 hours66 (or an average of 150 hours over four weeks). 

158 The remuneration for the claimant’s normal weekly number of hours of work was that provided in cl 12.1 of the Agreement 
and contained in Schedule 1 (as increased by reference to cl 12.3). This amount was $169,149.18 per annum or $86.41 per hour 
at the time the claimant’s employment was terminated.67 
Determination on Long Service Leave and Allowances Payable 

159 In respect of the amount payable for accrued and untaken long service leave, this amount is referrable to solely the claimant’s 
base rate of pay and does not include an amount for any allowances the respondent paid to the claimant. 

160 There is no obligation on the respondent to include an amount for the Location, Housing, Availability or Overtime Allowances 
as part of the amount to be paid to the claimant for accrued and untaken long service leave upon termination of employment 
either under the Agreement or the LSL Act. 

161 That the respondent may have chosen to do so during the course of the claimant’s employment did not for the purposes of the 
Claim give rise to an obligation to do so upon termination of his employment. This may have been a matter for the 
respondent’s policy or policies on this issue, which do not form part of the Agreement or the Employment Contract. 
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Outcome 
162 I am satisfied and I find that for the purposes of s 90(2) of the FWA the amount that would have been payable to the claimant 

had he taken the period of accrued and untaken annual leave: 
(a) included an amount for the Location and Housing Allowances; and 
(b) did not include an amount for the Availability and Overtime Allowances.  

163 I am not satisfied and I do not find that for the purposes of an amount payable for accrued and untaken long service leave on 
termination of employment, the amount: 

(a) included an amount for the Location, Housing, Availability and Overtime Allowances under the Agreement; or 
(b) included an amount for the Location, Housing, Availability and Overtime Allowances under the LSL Act. 

164 Therefore, in failing to include an amount for Location and Housing Allowances in the amount that would have been payable 
to the claimant under s 90(2) of the FWA, I find that the respondent has failed to comply with this section, and in doing so has 
contravened a minimum standard under the NES. 

165 Pursuant to s 44 of the FWA, an employer must not contravene a provision of the NES, which is a civil remedy provision. 
166 The respondent has contravened s 44 of the FWA in failing to pay an amount that would have been payable to the claimant on 

account of accrued and untaken paid annual leave under s 90(2) of the FWA. 
167 The Claim as it relates to the Overtime and Availability Allowances and to long service leave is unproven and dismissed. 
168 In terms of an amount payable for the purposes of s 548(1A) of the FWA, I find that amount to be $11,981.60, calculated as 

follows: 
 Location Allowance Housing Allowance 

Allowance owing at the time of termination $19,305 per annum $52,636 per annum 
Hourly rate at the time of termination $9.86 per hour $26.89 per hour 
Annual leave owing at the time of termination 326.03 hours 326.03 hours 
Sub-total $3,214.6558 $8,766.9467 
Total amount owing $11,981.60 

Superannuation 
169 Section 116B of the FWA provides for the obligation on employers to make contributions to a superannuation fund for the 

benefit of an employee so as to avoid liability to pay superannuation guarantee charge under the Superannuation Guarantee 
Charge Act 1992 (Cth) in relation to the employee. 

170 The entitlement to superannuation is a minimum standard of employment under the NES, a failure of which is a breach of s 44 
of the FWA, a civil remedy provision.68 

171 Section 61(2)(ha) and s 116B of the FWA were inserted into the FWA by the Fair Work Legislation Amendment (Protecting 
Worker Entitlements) Act 2023 (Cth) and commenced on 1 January 2024. 

172 The Agreement also provides for superannuation contributions to be made to a compliant fund in compliance with the 
Superannuation Guarantee (Administration) Act 1992 (Cth).69 In addition, while the Agreement referred to the minimum 
employer superannuation contribution as 11%, it also provided for a higher contribution amount if required to do so by law.70 

173 In Kronen v Commercial Motor Industries Pty Ltd [2008] FCAFC 171; (2008) 171 FCR 521, the Full Court of the Federal 
Court of Australia determined that the Industrial Relations Court of South Australia (an eligible State or Territory court) did not 
have jurisdiction to ‘cover obligations to make payments on behalf of employees to the trustees of superannuation funds’ under 
the relevant provisions of the Workplace Relations Act 1996 (Cth).71  

174 Fast-forward to 2018, and the Full Court of the Federal Court of Australia again had reason to obliquely consider this issue in 
Kronen v Commercial Motor Industries Pty Ltd t/as CMI Toyota [2018] FCAFC 136; (2018) 264 FCR 408, at [25] and [35]. 

175 That is, the judge at first instance considered that under the provisions of the FWA, as it related to eligible State or Territory 
courts, the South Australian Employment Tribunal did have jurisdiction to hear claims of the kind advanced by Mr Kronen 
(namely unpaid superannuation contributions).72 The Full Court did not appear to take issue with this in its discussion of 
Mr Kronen’s case, at [35], which was dismissed for a different jurisdictional reason. 

176 For the following reasons, I am satisfied that the Court may make an order, the effect of which is for the respondent to pay an 
amount equivalent to unpaid superannuation contributions, although I accept that this amount will likely not be enforceable by 
the claimant against the respondent. 

177 The Court’s powers to make orders are contained in s 545(3) of the FWA and are more limited to those applicable to the 
Federal Court and the Federal Circuit and Family Court of Australia (Division 2). 

178 However, the Court may order an employer to pay an amount on behalf of an employee, where the employer is required to pay 
the amount under the FWA or a fair work instrument, and the employer has contravened a civil remedy provision by failing to 
pay the amount. 

179 The introduction of the entitlement under s 116B of the FWA and its inclusion in the NES satisfies the two conditions in 
s 545(3)(a) and s 545(3)(b) of the FWA. It also satisfies one of the conditions under s 548(1A)(a), being an amount an 
employer was required to pay on behalf of an employee as it relates to the Small Claims procedure under s 548(1) of the FWA. 
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In the claimant’s case, the requirement to make superannuation contributions to a compliant fund is also contained in the 
Agreement, a fair work instrument.73 

180 The otherwise minor difference in the language between s 116B and s 545(3) of the FWA, in my view, cannot have been 
intended to deprive the Court of the ability to make an order for the payment of an amount the equivalent of unpaid 
superannuation. That is, s 116B of the FWA provides for the employer to make superannuation contributions for the benefit of 
an employee, whereas s 545(3) and s 548(1A) of the FWA provides for the Court to make an order for an amount the employer 
is pay on behalf of an employee.  

181 With respect to differing minds, I see no distinction between the use of the two words, particularly where the Court’s (and other 
eligible State or Territory courts’) primary function and orders made are in respect of amounts of money to, or on behalf of, 
employees. I struggle to accept that the Australian Parliament intended to lock out of, in this case, the Small Claims procedure 
in the Court or other similar courts a possible claim for superannuation entitlements upon introducing the Fair Work 
Legislation Amendment (Protecting Worker Entitlements) Act 2023 (Cth) because of the use of the word ‘benefit’ rather than 
the word ‘behalf’.  

182 Accordingly, an amount equivalent to unpaid superannuation contributions is an amount required to be paid on behalf of an 
employee by an employer under s 545(3) of the FWA. 

183 I also note that under the Employment Contract, the respondent paid an amount on behalf of the claimant in respect of 
superannuation contributions on allowances. At the time of the termination of the claimant’s employment, the rate of 
superannuation guarantee was 11.5%. 

184 Therefore, the amount of unpaid superannuation contribution payable on behalf of the claimant is $1,377.88. 
Orders 
1. Subject to any liability to the Commissioner of Taxation under the Income Taxation Assessment Act 1953 (Cth), and pursuant to 

s 545(3) and s 548(1A) of the FWA, the respondent is to pay: 
(a) to the claimant $11,981.60, being an amount required to be paid pursuant to s 90(2) of the FWA; and 
(b) to a superannuation fund for the benefit of the claimant the amount of $1,377.88. 

2. The Claim is otherwise dismissed. 
D. SCADDAN 
INDUSTRIAL MAGISTRATE 
SCHEDULE I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court of Western Australia Under the 
Fair Work Act 2009 (Cth) 
Jurisdiction 
[1] An employee, an employee organization or an inspector may apply to an eligible State or Territory court for orders regarding a 

contravention of the civil penalty provisions identified in s 539(2) of the FWA. 
[2] The IMC, being a court constituted by an industrial magistrate, is an ‘eligible State or Territory court’: FWA s 12 (see 

definitions of ‘eligible State or Territory court’ and ‘magistrates court’); Industrial Relations Act 1979 (WA) s 81, s 81B. 
[3] The application to the IMC must be made within six years after the day on which the contravention of the civil penalty 

provision occurred: FWA s 544. 
[4] The civil penalty provisions identified in s 539 of the FWA include contravening a term of the NES: FWA s 44. 
[5] In respect of an election to deal with a claim using the small claims procedure in s 548 of the FWA, the employee applies for 

an order which relates to an amount in s 548(1A) and indicates he or she wants the small claim procedure to apply to the 
proceedings [by complying with the procedure prescribed]. 

[6] The amount referred to in s 548(1)(b) and s 548(1A)(a) of the FWA refers to: 
[A]n amount that an employer was required to pay to … an employee:  

(i) under [FWA] or a fair work instrument; or 
(ii) because of a safety net contractual entitlement; or 
(iii) because of an entitlement of the employee arising under subsection 542(1) [of the FWA]. 

[7] Section 12 of the FWA defines ‘fair work instrument’ to, relevantly, mean at (b) an enterprise agreement. 
[8] An obligation upon an ‘employer’ is an obligation upon a ‘national system employer’ and that term, relevantly, is defined to 

include ‘a corporation to which paragraph 51(xx) of the Constitution applies’: FWA s 12, s 14, s 42, s 47. A NES entitlement 
of an employee is an entitlement of an ‘employee’ who is a ‘national system employee’ and that term, relevantly, is defined to 
include ‘an individual so far as he or she is employed … by a national system employer’: FWA s 13, s 42, s 47. 

Contravention 
[9] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for ‘an 

employer to pay [to an employee] an amount … that the employer was required to pay’ under the FWA or an enterprise 
agreement (emphasis added): FWA s 545(3)(a). 

[10] The civil penalty provisions identified in s 539 of the FWA includes the Core provisions set out in pt 2 - 1 of the FWA: FWA 
s 44, s 539. 

[11] Where the IMC is satisfied that there has been a contravention of a civil penalty provision, the court may make orders for: 
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• An employer to pay to an employee an amount that the employer was required to pay under the FWA: FWA 
s 545(3). 

[12] In contrast to the powers of the Federal Court and the Federal Circuit and Family Court of Australia, an eligible State or 
Territory court has no power to order payment by an entity other than the employer of amounts that the employer was required 
to pay under the FWA. For example, the IMC has no power to order that the director of an employer company make payments 
of amounts payable under the FWA: Mildren v Gabbusch [2014] SAIRC 15 

Burden and Standard of Proof 
[13] In an application under the FWA, the party making an allegation to enforce a legal right or to relieve the party of a legal 

obligation carries the burden of proving the allegation. The standard of proof required to discharge the burden is proof ‘on the 
balance of probabilities’. In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the standard in 
the following terms: 

It must carry a reasonable degree of probability but not so high as is required in a criminal case. If the evidence is such 
that the tribunal can say ‘we think it more probable than not’ the burden is discharged, but if the probabilities are equal it 
is not. 

[14] In the context of an allegation of the breach of a civil penalty provision of the FWA it is also relevant to recall the observation 
of Dixon J said in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336: 

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of 
the consequences flowing from a particular finding are considerations which must affect the answer to the question 
whether the issue has been proved to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’ 
should not be produced by inexact proofs, indefinite testimony, or indirect inferences [362]. 

[15] Where in this decision it is stated that a finding has been made, the finding is made on the balance of probabilities. Where it is 
stated that a finding has not been made or cannot be made, then no finding can be made on the balance of probabilities. 

Practice and Procedure of the Industrial Magistrates Court of Western Australia 
[16] Subject to the provisions of the FWA, the procedure of the IMC relevant to claims under the FWA is contained in the IMC 

Regulations. Notably, reg 35(4) of the IMC Regulations provides the court is not bound by the rules of evidence and may 
inform itself on any matter and in any manner as it thinks fit, which for a claim electing the small claims procedure is 
consistent with s 548(3) of the FWA. 

[17] In Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27, Commissioner Sleight examined a similarly worded provision 
regulating the conduct of proceedings in the State Administrative Tribunal and made the following observation 

The tribunal is not bound by the rules of evidence and may inform itself in such a manner as it thinks appropriate. This 
does not mean that the rules of evidence are to be ignored. The more flexible procedure provided for does not justify 
decisions made without a basis in evidence having probative force. The drawing of an inference without evidence is an 
error of law. Similarly such error is shown when the tribunal bases its conclusion on its own view of a matter which 
requires evidence [40]. (citations omitted) 

SCHEDULE II: Construction of Industrial Instruments 
[18] This case involves, in part, construing industrial agreements. The relevant principles to be applied when interpreting an 

industrial instrument are set out by the Full Bench of the Western Australian Industrial Relations Commission in Fedec v The 
Minister for Corrective Services [2017] WAIRC 00828; 97 WAIG 1595 [21] - [23]. 

[19] In summary (omitting citations), the Full Bench stated: 
The general principles that apply to the construction of contracts and other instruments also apply to the construction of 
an industrial agreement; 
(1) The primary duty of the court in construing an instrument is to endeavour to discover the intention of the parties as 

embodied in the words they have used in the instrument; 
(2) It is the objectively ascertained intention of the parties, as it is expressed in the instrument, that matters; not the 

parties' subjective intentions. The meaning of the terms of an instrument is to be determined by what a reasonable 
person would have understood the terms to mean; 

(3) The objectively ascertained purpose and objective of the transaction that is the subject of a commercial instrument 
may be taken into account in construing that instrument. This may invite attention to the genesis of the transaction, 
its background and context; 

(4) The apparent purpose or object of the relevant transaction can be inferred from the express and implied terms of the 
instrument, and from any admissible evidence of surrounding circumstances; 

(5) An instrument should be construed so as to avoid it making commercial nonsense or giving rise to commercial 
inconvenience. However, it must be borne in mind that business common sense may be a topic on which minds may 
differ’; 

(6) An instrument should be construed as a whole. A construction that makes the various parts of an instrument 
harmonious is preferable. If possible, each part of an instrument should be construed so as to have some operation; 
and 

(7) Industrial agreements are usually not drafted with careful attention to form by persons who are experienced in 
drafting documents that have legal effect. 
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[20] The following is also relevant: 

• Ascertaining the intention of the parties begins with a consideration of the ordinary meaning of the words of the 
instrument. Ascertaining the ordinary meaning of the words requires attention to the context and purpose of the 
clause being construed. City of Wanneroo at [53] - [57] (French J). 

• Context may appear from the text of the instrument taken as a whole, its arrangement and the place of the provision 
under construction. The context includes the history of the instrument and the legal background against which the 
instrument was made and in which it was to operate. City of Wanneroo [53] - [57] (French J); Communications, 
Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v Excelior 
Pty Ltd [2013] FCA 638 [28] - [30] (Katzmann J) 

Schedule III: Revisions to Schedule 1 of the Employment Contract 
February 2018 Variation 

Location (Clause 2.1) Bentley 
…  
Remuneration (Clause 2.3)  
Made up as:   
Base Salary: $153,795.46 per annum 
Superannuation: $16,917,50 per annum 
Allowances  
Location Allowance $17,309.05 per annum 
Housing Allowance: $36,400.00 per annum 
Super on Allowances: $5,908.00 per annum 
Total Remuneration $230,330.01 per annum 
Annual Leave (Sub clause 3.3.1) 187.50 hours per annum 

February 2020 Variation 

Location Karratha 
…  
Remuneration   
Made up as:   
Base Salary: $153,795.46 per annum 
Superannuation: $ 16,917.50 per annum 
Location Allowance $ 17,309.05 per annum 
Housing Allowance: $ 36,400.00 per annum 
Availability Coordinator Allowance: $ 10,166.00 per annum 
Prepaid Overtime Allowance: $ 20,506.04 per annum 
Superannuation on Allowances: $ 9,281.92 per annum 
Total Remuneration $264,375.97 per annum 

November 2023 Variation 

 New allowance effective 27 August 2023 

Base Salary $164,222.50 
Superannuation $ 18,064.48 
Location Allowance $ 17,962.00 
Housing Allowance $ 51,782.00 
Overtime Allowance $ 21,896.31 
Availability Allowance $ 8,754.00 
Superannuation on Allowances $ 11,043.37 

Remuneration Total Package $293,724.66 

March 2024 Variation 

Location Karratha 
…  
Remuneration   
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Made up as:   
Base Salary: $164,222.50 per annum 
Superannuation: $ 18,064.48 per annum 
Allowances:  

Location Allowance $17,962.00 per annum 
Housing Allowance: $51,782.00 per annum 
Availability Allowance: $11,671.00 per annum 
Overtime Allowance: $ 20,506.04 per annum 

Superannuation on Allowances: $11,364.24 per annum 
Total Remuneration Package $296,962.53 per annum 

 
 

1 Exhibit 1 – Statement of Agreed Facts lodged on 24 February 2026 [1]. 
2 Exhibit 1 [4], [7] - [8]. 
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44 Exhibit 3 [11.8]. 
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45 Exhibit 3 [11.9]. 
46 Section 61(1) and s 61(2)(d) of the FWA. The provisions relating to annual leave are contained within Pt 2-2, Division 6 of the 

FWA. 
47 Section 12 of the FWA. 
48 Section 4A(2) of the LSL Act. 
49 Section 4A(1) of the LSL Act – definition of ‘award, agreement or enactment’ paragraph (a).  
50 Section 4A(1) of the LSL Act – definitions of ‘entitlement’ and ‘WA LSL’.  
51 Section 8(1) of the LSL Act. 
52 Section 7A of the LSL Act. 
53 Centennial Northern Mining Services Pty Ltd v Construction, Forestry, Mining and Energy Union [No 2] [2015] FCA 136; 

(2015) 247 IR 350 [34]. 
54 Centennial Northern Mining Services Pty Ltd v Construction, Forestry, Mining and Energy Union [No 2] [2015] FCA 136 

[33] quoting Explanatory Memorandum, Fair Work Bill 2008 (Cth) [371] – [372]. 
55 See generally, Centennial [26] - [48]. 
56 United Voice v Serco Group Pty Ltd [2018] FCCA 2190 (United Voice v Serco) [15]; Centennial [28]; see also Touhey v Salini 

Australia Pty Ltd [2022] FCA 55 [46]. 
57 Exhibit 3, 13 - 15 (document 1). 
58 See reference to the LSL Act in clause 19.3 of the Agreement. 
59 Schedule II to these reasons provides more detail on the general principles. These principles were also cited and applied in WA 

Prison Officers’ Union of Workers v Minister for Corrective Services [2025] WASCA 177; (2025) 105 WAIG 2703 [45] 
(Smith AUJ). 

60 Exhibit 3 [8.2]. 
61 United Voice v Serco [35] - [36]. 
62 Exhibit 3, document 8.  
63 Clause 5 of the Agreement – definition of ‘ordinary base rate’. 
64 See s 27(2)(g) of the FWA. 
65 Section 29(2) of the FWA when read with s 27(1)(c) and s 27(2)(g) of the FWA.  
66 Clause 9.1 of the Agreement. 
67 $169,149.18 / 26.1 / 75 hours per fortnight. 
68 Section 44 when read with s 61(2)(ha) of the FWA. 
69 Clause 13 of the Agreement. 
70 Clause 13.2 of the Agreement. 
71 Kronen v Commercial Motor Industries Pty Ltd [2008] FCAFC 171; (2008) 171 FCR 521 [12]. 
72 Kronen v Commercial Motor Industries Pty Ltd t/as CMI Toyota [2017] SAET 156 (Judge Clayton). 
73 Section 548(1A)(a)(i) of the FWA.  
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CORAM : INDUSTRIAL MAGISTRATE D. SCADDAN 
HEARD : THURSDAY, 9 APRIL 2026 
DELIVERED : WEDNESDAY, 20 MAY 2026 
FILE NO. : M 95 OF 2025 
BETWEEN : GLEN DINSDALE 
  CLAIMANT 
  AND 
  COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE FORCE 
  RESPONDENT 
CatchWords : INDUSTRIAL LAW – Minimum Conditions of Employment Act 1993 (WA) – Entitlement 

not to work on a public holiday – Whether a request was made to work on a public holiday – 
Whether the request was reasonable – Whether the reason for refusing to work was 
reasonable – Turns on own facts 

Legislation : Minimum Conditions of Employment Act 1993 (WA) 
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Industrial Relations Legislation Amendment Act 2024 (WA) 
Fair Work Act 2009 (Cth) 
Industrial Relations Act 1979 (WA) 
Police Act 1892 (WA) 
Police Force Regulations 1979 (WA) 

Instrument : Western Australia Police Force Industrial Agreement 2021 
Cases referred 
to in reasons : Construction, Forestry, Maritime, Mining and Energy Union v OS MCAP Pty Ltd [2023] 

FCAFC 51; (2023) 297 FCR 323 
Shop Distributive & Allied Employees Association v Woolworths Ltd [2012] FCA 540 
Falconer v Commissioner of Police [No 2] [2024] WASCA 47 
Western Australian Police Union of Workers v Commissioner of Police [2021] WAIRC 
00047; (2021) 101 WAIG 293 

Result : The claim is dismissed 
Representation: 
Claimant : Mr N. Ellery (of counsel) as instructed by Slater & Gordon 
Respondent : Mr J. Carroll (of counsel) 

REASONS FOR DECISION 
Background 
1 This case concerns the statutory entitlement of employees to be absent from work on public holidays, and circumstances in 

which an employer may reasonably request that an employee work on such a day. 
2 Section 30 of the Minimum Conditions of Employment Act 1993 (WA) (MCE Act) was replaced as part of a suite of 

amendments introduced by the Industrial Relations Legislation Amendment Act 2024 (WA), which commenced on 
31 January 2025. 

3 The Explanatory Memorandum to the Industrial Relations Legislation Amendment Bill 2024 (Explanatory Memorandum) 
explains that the new s 30 is modelled on s 114 of the Fair Work Act 2009 (Cth) (FWA), which was the subject of a decision 
by the Full Court of the Federal Court of Australia in Construction, Forestry, Maritime, Mining and Energy Union v 
OS MCAP Pty Ltd [2023] FCAFC 51; (2023) 297 FCR 323 (OS MCAP).1 

4 Glen Dinsdale (Mr Dinsdale) was a sworn operational non-commissioned police officer working in a non-operational policing 
role when on 3 March 2025, a public holiday (Labour Day), he claims that the Commissioner of Police required him to attend 
work contrary to the terms of s 30(1) of the MCE.2 

5 Both parties relied upon, and referred to, the decision in OS MCAP. To that end, the dispute between the parties did not so 
much go to the law but the facts upon which each party says supports that a request was or was not made by the Commissioner 
of Police, and whether that request was or was not reasonable. 

6 While it was not identified in the Substituted Claim, it is assumed Mr Dinsdale is applying to the Industrial Magistrates Court 
(IMC) for the enforcement of an entitlement provision pursuant to s 83(1)(e)(ii) of the Industrial Relations Act 1979 (WA) 
(IR Act). 

7 Section 30(1) of the MCE Act is within Part 4, Division 5 of the MCE Act relating to minimum leave conditions. A minimum 
condition of employment may be enforced under s 83 of the IR Act as an entitlement provision.3 

8 An entitlement under Part 4 of the MCE Act relating to a public holiday includes, relevantly, to be absent from work on a 
public holiday or to refuse (on reasonable grounds) a request to work on a public holiday.4 

9 Mr Dinsdale claims that: 
(a) the Commissioner of Police did not request him to work on 3 March 2025; and 
(b) if any request was made by the Commissioner of Police, the request was not reasonable (the Claim). 

10 Mr Dinsdale’s primary case is that no request was made by the Commissioner of Police on 3 March 2025. Certainly, the basis 
for the Claim did not assert that any refusal by Mr Dinsdale to attend work on 3 March 2025 was reasonable pursuant to 
s 30(3)(b) of the MCE Act. Following discussions during the hearing, I understood that the Claim did not include an additional 
component that any refusal to work made by Mr Dinsdale was reasonable pursuant to s 30(3)(b) of the MCE Act.5 While the 
Commissioner of Police suggested that a refusal had been made by Mr Dinsdale, both parties argued their respective cases 
having regard to principally s 30(2) and s 30(3)(a) of the MCE Act, as set out in the Claim. 

11 This is relevant because OS MCAP, at [43], indicates that consideration of the reasons for a refusal need to be considered. 
However, and notwithstanding that the Commissioner of Police says they treated Mr Dinsdale’s application for not wanting to 
attend work as a refusal, Mr Dinsdale refuted that he refused to attend work on 3 March 2025.6 Therefore, if Mr Dinsdale’s 
case is that he did not refuse to attend work, then consideration of the Claim is confined to that specified in paragraph [9] 
above. Mr Dinsdale’s reasons for not wanting to attend work (or refusing to attend work) on 3 March 2025 will be considered 
along with other factors under s 30(4) of the MCE Act. However, if there is any doubt about that approach, a finding on the 
nature of Mr Dinsdale not wanting to attend work or his refusal is also made. 
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12 Mr Dinsdale seeks orders: 
(a) finding that the Commissioner of Police contravened s 30 of the MCE Act; 
(b) pursuant to s 83(5) of the IR Act preventing the Commissioner of Police from further contravening the MCE Act; 

and 
(c) imposing a pecuniary penalty for a serious contravention, or alternatively a contravention, pursuant to s 83(4) of the 

IR Act, with the pecuniary penalty being paid to Mr Dinsdale pursuant to s 83F(2) of the IR Act. 
13 Schedule I to these reasons is the jurisdiction, practice and procedure of the IMC under the IR Act. 
Agreed Facts7 
14 Mr Dinsdale was appointed by the Commissioner of Police pursuant to s 7 of the Police Act 1892 (WA) (Police Act). At all 

times relevant to the Claim, Mr Dinsdale was a sworn police officer but at the time of the hearing he had resigned his 
engagement. 

15 Pursuant to s 5 of the Police Act, the Commissioner of Police is charged and vested with the general control and management 
of the Police Force of Western Australia (WA Police). 

16 The MCE Act applied to Mr Dinsdale as if he was an employee and to the Commissioner of Police as if the Commissioner was 
an employer of Mr Dinsdale.8 

17 At the relevant time, Mr Dinsdale worked in the Technology Portfolio, Innovation Division (Technology Portfolio) in the 
WA Police. 

18 Monday, 3 March 2025 was the Labour Day public holiday as defined in s 3 and Schedule 1 of the MCE Act. 
19 On 28 January 2025, a roster was posted for staff working in the Technology Portfolio for the period between 

24 February 2025 to 23 March 2025 (the Roster), pursuant to cl 12(4) of the Western Australia Police Force Industrial 
Agreement 2021 (the Police Agreement).9 The Roster shows that Mr Dinsdale was rostered to work on 3 March 2025. 

20 On 26 February 2025, Mr Dinsdale submitted a public holiday application explaining his reasons for not wishing to work on 
3 March 2025 (Dinsdale PH Application).10 

21 Superintendent Steven Thompson (Supt Thompson) was Mr Dinsdale’s supervisor. 
22 On 27 February 2025, the Commissioner of Police published a broadcast within the WA Police (27 February Broadcast).11 
23 On 28 February 2025, Supt Thompson informed Mr Dinsdale by email that the Dinsdale PH Application was not accepted.12 
Other Evidence 
24 The other evidence has been summarised in the following paragraphs. 
25 Mr Dinsdale relied upon his two witness statements signed on 13 February 202613 and 18 March 2026,14 and he gave oral 

evidence at the hearing. 
26 The Commissioner of Police relied upon the evidence of Supt Thompson in a witness statement signed on 25 February 202615 

and James Edwin Apostolou (Mr Apostolou) in a witness statement signed on 10 March 2026.16 Supt Thompson also gave 
oral evidence at the hearing. Mr Apostolou was not cross-examined on his evidence. 

27 To the agreed facts, I would also add the following, which was either uncontroverted or evidence I find to be reliable. 
28 Supt Thompson is the Superintendent of the Technology Portfolio. Due to various staffing issues, in March 2025 there were 

four sworn police officers working in the Technology Portfolio. 
29 One of those sworn police officers was Mr Dinsdale who held the rank of acting senior sergeant. At that rank, four sworn 

positions reported to Mr Dinsdale, but, again, due to staffing issues there was only one sworn officer below his position in 
rank.17 

30 Mr Dinsdale was also an operational police officer, meaning he was liable to perform operational policing duties, including 
frontline or deployable policing functions, even if he was working in a non-operational or specialist position.18 

31 Most of the work in the Technology Portfolio is office-based work, although if required team members attend police stations, 
vendors or other police facilities.19 The type of work Mr Dinsdale undertook related to long-term, information technology 
projects with no imminent deadline to make general improvements or efficiencies.20 He usually worked from 7.00 am to 
3.00 pm between Monday to Friday.21  

32 Mr Apostolou is a public servant employed by the WA Police as Assistant Director Personnel Services Division. Relevant to 
the Claim, he oversees four business areas delivering processing and production of payroll and leave processing, 
superannuation and taxation.22 

33 The WA Police human resources system is called ‘RMIS’ or ‘SAP’.23 As of 13 March 2025, the number of sworn police 
officers within WA Police was 7,301.24 

34 On 25 February 2025, the Executive Director of WA Police issued a broadcast to all staff entitled ‘Public Holidays’ referring 
to the MCE Act (25 February Broadcast).25 Mr Dinsdale admitted to seeing the 25 February Broadcast and understood that 
there was a form attached to it.26 

35 Following the 25 February Broadcast, on 25 or 26 February 2025, Supt Thompson had a conversation with all of the sworn 
officers, including Mr Dinsdale, in the Technology Portfolio and informed them that he expected they put in an application to 
refuse to work on 3 March 2025. He referred to the 25 February Broadcast and the application process; he also informed the 
sworn officers that they could put in their application pursuant to that process.27 
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36 Supt Thompson reviewed the Dinsdale PH Application and spoke to Mr Dinsdale about the reasons Mr Dinsdale identified in 
his application.28 

37 Supt Thompson then considered the Dinsdale PH Application and decided to refuse it, requiring Mr Dinsdale to work on 
3 March 2025. 

38 Supt Thompson briefly informed Mr Dinsdale of his decision on 28 February 2025 before responding in an email on the same 
day.29 

39 On 3 March 2025, 1,752 sworn police officers were on some form of leave, such as annual leave, long service leave, sick leave 
or rest days. On 10 March 2025, 1,581 sworn police officers were on some form of leave, such as annual leave, sick leave or 
rest days.30 

40 On 3 March 2025, the WA Police did not (yet) have an electronic method for submitting refusals, and data for refusals needed 
to be collected manually. On 26 February 2025, the WA Police recorded the number of paper-based public holiday 
applications to refuse working on 3 March 2025 it had received.31 

41 Supt Thompson refers to the ‘readiness capability’ of the WA Police to respond to important and unforeseen events, requiring 
sufficient numbers of sworn police officers who can respond at any time even where an officer may be stationed in an office-
based role.32 

42 Supt Thompson gave an example of being posted to Mandurah Police Station when there were serious bushfires in the 
southwest and an emergency management plan activated both operational and non-operational police officers to respond to the 
emergency.33 

43 Supt Dinsdale stated that if he accepted the Dinsdale PH Application, it would have meant that the Technology Division would 
have comprised himself and an Acting Inspector (he also refused another police officer’s application).34 
Mr Dinsdale’s Personal Circumstances  

44 Mr Dinsdale has three children who were aged 11, 15 and 16 years on 3 March 2025. Mr Dinsdale shares parenting 
responsibilities with his wife. Their youngest child has a ‘medical condition’ requiring close supervision and care.35 
Conversation with Supt Thompson on 26 February 2025 

45 Supt Thompson states that on 26 February 2025 he reviewed the Dinsdale PH Application and spoke with Mr Dinsdale about 
his family responsibilities at home for the three children. He states that he asked Mr Dinsdale if there was no one to look after 
the children on 3 March 2025. Supt Thompson said Mr Dinsdale’s response was to the effect that his wife was home but that it 
was not fair that she looks after them.36 

46 Mr Dinsdale was silent on this issue, save that he says before he submitted the Dinsdale PH Application, he asked not to work 
on 3 March 2025. In cross-examination, Mr Dinsdale accepted that after he submitted the Dinsdale PH Application, 
Supt Thompson asked if there was anyone who was able to look after the children on 3 March 2025 and he said that his wife 
could, but it was not fair for her to do so.37 

47 I accept Supt Thompson’s evidence that he spoke with Mr Dinsdale on 26 February 2025 about the reasons in the Dinsdale PH 
Application clarifying Mr Dinsdale’s reasons as it related to family responsibilities. 
Incident While Getting Coffee 

48 Supt Thompson states that on a public holiday in 2025, he and Mr Dinsdale made an arrest on the street while returning to the 
office having bought a coffee.38 

49 Mr Dinsdale states this is incorrect and that others effected the arrest, and he saw this happen after the incident when he was 
near a café.39 

50 In cross-examination, Supt Thompson accepted that Mr Dinsdale may have come after the incident and said that he 
(Supt Thompson) arrested the person while Mr Dinsdale and another police officer was with the complainant. Mr Dinsdale 
admitted that he received a telephone call from an inspector to come and assist with the incident.40 

51 I find that Supt Thompson effected an arrest on another public holiday in 2025. Mr Dinsdale arrived after the incident had 
occurred when requested by an inspector to attend and assist, after which he provided some peripheral assistance. 
Wearing of Accoutrements 

52 Supt Thompson stated that while working in a non-operational position, Mr Dinsdale carried certain police accoutrements, 
referred to as an ‘admin carry’, namely a firearm and handcuffs. 

53 Mr Dinsdale agreed that he carried certain police accoutrements such as a firearm and magazine, OC spray and handcuffs. He 
did not wear a full kit, which includes body armour, a radio and TASER.41 

Statutory Framework 
54 Section 30 of the MCE Act states: 

30. Employee entitled to be absent from work on public holiday 
(1) An employee is entitled to be absent from work on a day or part of a day that is a public holiday. 
(2) However, an employer may request that an employee work on a day or part of a day that is a public holiday if the 

request is reasonable. 
(3) If an employer makes a request, the employee may refuse the request if — 

(a) the request is not reasonable; or 
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(b) the refusal is reasonable. 
(4) In determining whether a request or refusal is reasonable, the following must be taken into account — 

(a) the nature and conduct of the employer’s business or operations; 
(b) the nature of the employee’s work;  
(c) the employee’s personal circumstances, including family responsibilities; 
(d) whether the employee could reasonably expect that the employer might request work on the public holiday; 
(e) whether the employee is entitled to receive overtime payments, penalty rates or other compensation 

(including compensation in the form of an annualised salary) for, or a level of remuneration that reflects an 
expectation of, work on the public holiday; 

(f) the type of employment of the employee (for example, whether full‑time, part‑time, casual or shift work); 
(g) the amount of notice in advance of the public holiday given — 

(i) by the employer when making the request; or 
(ii) by the employee when refusing the request. 

(5) Subsection (4) does not limit the matters that may be taken into account in determining whether a request or refusal 
is reasonable. 

55 OS MCAP is instructive on: 
(a) an analogous framework for s 30 of the MCE Act; and 
(b) what constitutes a ‘request’ within the meaning of s 30(2) of the MCE Act. 

Meaning of ‘Request’ 
56 A request to attend work is not the same as a requirement to attend work. ‘Request’ within the meaning of s 114 of the FWA 

(and therefore s 30 of the MCE Act) accords with its ordinary meaning: 
[‘Request’] envisages a circumstance where there is not a unilateral condition of employment requiring an employee to 
work on a public holiday, but rather the purpose is to allow an employer in circumstances where the request is reasonable, 
to ask an employee to work on a public holiday, so as to precipitate a discussion or negotiation, as identified by Barker J 
[in Shop, Distributive & Allied Employees Association v Woolworths Ltd [2012] FCA 540], and most particularly the 
opportunity for an employee to refuse such a request in reasonable circumstances.42 

57 The purpose of the requirement for a request is to leave ‘room for negotiation and discussion’ about the exercise of the 
entitlement.43  
Framework 

58 Like that in s 114 of the FWA, s 30(1) of the MCE Act entitles an employee to be absent from work on a public holiday, unless 
the exceptions in s 30(2) and s 30(3) apply. 

59 The exceptions first require the employer to make a request of the employee to work and that the request be reasonable.44 
Thereafter, the employee may refuse where the request is not reasonable or the refusal is reasonable.45 

60 Making a request prompts discussion or negotiation and provides an opportunity for refusal.46 
61 Where the request to work is reasonable the employee must agree to the request unless the refusal is reasonable. Thus ‘the 

choice is not at large’ but is confined by s 30(3) of the MCE Act.47 
62 In terms of its applicability to critical services, OS MCAP, at [43], states:48 

An employer can ultimately require employees to work on public holidays who are involved in critical services or 
where it is desirable (although ‘not critical’) to remain open on public holidays in circumstances where the employer 
has satisfied the obligations imposed upon it under ss 114(2) and (3), namely that it has made a request, that request is 
reasonable, and in circumstances where an employee’s refusal is not reasonable (taking into account the factors in 
s 114(4)). 

63 In terms of its applicability to rostering, OS MCAP, at [44], states: 
An employer is able to have a roster which includes public holidays. All that is required is that an employer ensures that 
employees understand either that the roster is in draft requesting those employees who have been allocated to the 
holiday work that they indicate whether they accept or refuse that allocation, or where a request is made before the 
roster is finalised.49 (emphasis added) 

64 Section 114 of the FWA, similar to s 30 of the MCE Act, does not provide the form of any request an employer is to take. The 
Full Court in OS MCAP appear to briefly recognise this, at [38], where it refers to the FWA not mandating anything more than 
a request to be made. 

Was a Request Made? 
65 Mr Dinsdale’s primary case is that the Commissioner of Police contravened s 30 of the MCE Act by failing to make a request 

for him to work on 3 March 2025. 
66 Mr Dinsdale argues that the Commissioner of Police directed or required him to work on 3 March 2025 where he was allocated 

to work that date on the Roster; the contents of the 27 February Broadcast did not constitute a request; the email from 
Supt Thompson did not contain a request to work; and there was no other attempt to communicate with or make any request of 
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him to work on 3 March 2025. 
67 It is uncertain whether implied in the Claim is the expectation or requirement that the Commissioner of Police personally make 

a request on an individual basis to each employee within the WA Police to work on a public holiday, or if that role may be 
delegated to others. 

68 The Commissioner of Police relies upon the contents of the 25 and 27 February Broadcasts, read with the Roster, in the context 
of the discussions with Supt Thompson on 25 and 26 February 2025 to establish that a request was made for Mr Dinsdale to 
work on 3 March 2025 which could be reasonably refused by submitting an application to refuse to work on 3 March 2025.  

69 The Commissioner of Police says the Roster did not purport to be a request under s 30 of the MCE Act where it was published 
before that section came into force. 
25 February Broadcast 

70 The 25 February Broadcast stated in part: 
The WA Police Force operates on a 24/7 basis to help, protect and support the community. Police officers, APLOs, PAOs 
and police staff shift workers are rostered to work on public holidays to meet operational and service delivery 
requirements. Additional annual leave is provided in recognition of the expectation to work on public holidays. 
OICs/managers are to request a police officer, APLO, PAO or police staff shift worker works on a public holiday before 
inclusion in the final roster. A Public Holiday Application may be lodged by an employee confirming the reasons they do 
not wish to work on a public holiday for consideration by their OIC/manager. 
The public holiday provisions will be in effect on the Labour Day Public Holiday on Monday, 3 March 2025. It is 
acknowledged that some rosters have already been posted for this public holiday. Accordingly, police officers, APLO, 
PAO or police staff shift workers who have been rostered to work on Labour Day, but do not wish to work may lodge a 
Public Holiday Application with their OIC/manager asap.50 

27 February Broadcast 
71 The 27 February Broadcast stated in part: 

As an emergency services provider, the WA Police Force operates on a 24/7 basis to help, protect and support the 
community. Accordingly, employees will be requested to work on public holidays to fulfil operational, resourcing and 
service delivery obligations. 
… 
During [WA Police Union] discussions, I acknowledge the primary concern raised was the potential for inequitable 
application of the public holiday provisions across business areas, as well as the additional responsibility being placed on 
OICs and managers to consider the applications from staff to not work a Public Holiday. 
Given the priority to deliver on our policing fundamentals, I understand the need to find a balance and to also afford a fair 
and equitable industrial outcome for you… 
With the upcoming Labour Day Public Holiday, I ask for your cooperation to submit your applications as soon as possible 
so that these can be considered by 12noon, 28 February 2025.51 

72 Sandwiched between the 25 and 27 February Broadcasts is Supt Thompson’s conversation with the sworn police officers in the 
Technology Portfolio, including Mr Dinsdale, about the 25 February Broadcast and informing them they could put in an 
application to refuse to work. Mr Dinsdale submitted the Dinsdale PH Application. 

73 When regard is had to all of the evidence, I find that the Commissioner of Police, including via their various delegates, 
requested Mr Dinsdale to work on 3 March 2025. 

74 The 25 February Broadcast catered to two different situations: the first was where a roster had not been finalised and the 
officer-in-charge or manager was to request an employee to work on a public holiday before inclusion in the final roster; and 
the second was where the roster had already been posted and employees were already rostered to work on 3 March 2025. The 
second situation applied to Mr Dinsdale because the Roster was posted prior to 31 January 2025. 

75 However, in both cases, employees were informed that if they did not wish to work on a public holiday then a public holiday 
application could be lodged together with their reasons for not wanting to work. 

76 Supt Thompson discussed the 25 February Broadcast and reiterated to Mr Dinsdale and others that they could apply to refuse 
to work on 3 March 2025. Notably, there was no time limit expressed by Supt Thompson and the 25 February Broadcast said 
for the public holiday application to be submitted as soon as possible.52 

77 The 27 February Broadcast sought to provide some reassurance to the various WA Police employees and police officers given 
the proximity of the public holiday on 3 March 2025. The Commissioner of Police informed these employees, including 
Mr Dinsdale, that they are requested to work on public holidays and to submit ‘applications’ by midday on 28 February 2025. 

78 Both the 25 and 27 February Broadcasts gave the reason for the request to work on public holidays, which included 
3 March 2025. 

79 Mr Dinsdale’s suggestion that the Roster should have been posted in ‘draft’ fails to appreciate the reality that it had been 
posted before s 30 of the MCE Act commenced, and re-posting the Roster in ‘draft’ is, arguably, artificial. Further, such action 
potentially falls foul of the rostering requirement under the Western Australia Police Force Industrial Agreement 2021 such as: 

Rosters will be posted at each work area no later than 1300 hrs on the Tuesday preceding the week to be worked, except 
fortnightly rosters which shall be posted at each place of employment no later than 1300 hrs on the Tuesday preceding the 
fortnight to be worked.53 
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80 The 25 and 27 February Broadcasts when read together, along with Supt Thompson’s conversation and the option to submit an 
application refusing to work on 3 March 2025, left ‘room for negotiation and discussion’, being an essential ingredient for the 
purposes of s 30(2) of the MCE Act.54 

81 The 25 and 27 February Broadcasts provided the capacity to refuse to work on 3 March 2025 by the lodging the public holiday 
application, including for those employees who were already subject to a posted roster. Therefore, the Roster was not a fait 
accompli. 

Was the Request Reasonable? 
82 At the outset, it is not for the Court to second-guess the operational requirements of the WA Police. The Court is not vested or 

charged with the general control and management of the WA Police, which is solely within the responsibility of the 
Commissioner of Police who is responsible for, amongst other things, community safety within the State of Western Australia 
(not just in the Perth metropolitan area).55 This much was recognised in Falconer v Commissioner of Police [No 2] [2024] 
WASCA 47 at [218] and [221] and Western Australian Police Union of Workers v Commissioner of Police [2021] WAIRC 
47; (2021) 101 WAIG 293 at [306] (Western Australian Police Union of Workers v Commissioner of Police). 

83 The claimant asserts that because he worked in a particular role and this role did not require him to provide an essential service 
to the community on 3 March 2025, the request for him to work was not reasonable.56 The Claim further asserts that the 
Commissioner of Police and Supt Thompson knew Mr Dinsdale was not required to perform essential duties to provide 
protection to the community on 3 March 2025. That is, the Commissioner of Police’s request for Mr Dinsdale to work on 
3 March 2025 was not reasonable because Mr Dinsdale worked in a non-operational area, which did not require him to work 
on anything urgent or provide an essential service, and he left two hours early. 

84 Mr Dinsdale’s apparent assertion that the assessment of reasonableness attaches to him personally or to the role he occupies on 
a public holiday is, arguably, misplaced. It is at best but one of a number of factors for consideration under s 30(4) of the MCE 
Act. 

85 Section 30(4) of the MCE Act provides for a number of factors to be considered in determining whether a request (or refusal) 
is reasonable (as set out above at [54]). 

86 Section 30(5) of the MCE Act provides that subsection (4) does not limit the matters that may be taken into account in 
determining whether a request or refusal is reasonable. 
The Nature and Conduct of the Employer’s Business or Operations 

87 It is trite to say that the WA Police provide critical services in the State of Western Australia. It is also trite to say that the 
community expects the WA Police to respond to incidents in a timely manner. The more critical an incident, the greater the 
need to respond. 

88 However, the Commissioner of Police does not have advance warning of the type of incident or incidents that may occur on 
any one day. The WA Police’s ability to attend at short notice depending on the nature of the incident or incidents (if there is 
more than one) and the exact number of police officers needed (taking into account those police officer who may call in sick at 
short notice) may not be known to the Commissioner prior to a public holiday commencing. Therefore, it is reasonable, and 
prudent, for the Commissioner of Police to retain surge capacity, even though the worst-case scenario, or even something less 
than the worst-case scenario, may not eventuate. 

89 This may mean that sworn officers working in non-operational roles who are requested to work on a public holiday may be 
required to take up operational duties, or they may not. 

90 The Commissioner of Police’s duty to the State of Western Australia would be compromised if the Commissioner could not 
provide sufficient operational police officers on a public holiday, including the availability of operational police officers who 
may occupy non-operational roles on that day. To that end, the role a particular police officer happens to occupy on a public 
holiday is less relevant than the requirements of the Commissioner of Police and the role of the WA Police as an essential 
service in this State. 

91 In the Explanatory Memorandum, at [685]: 
For example, where an employer’s operations operate on a 24/7 basis and there is requirement for a certain level of 
staffing, a request for an employee to work on a public holiday may be reasonable. 

92 It hardly needs to be said that crime and catastrophe do not observe public holidays. 
93 Mr Dinsdale’s suggestion that he could have been recalled to duty on 3 March 2025 is misguided. If Mr Dinsdale is absent 

from work because the day is a public holiday then the time is his own to do whatever he wants to do, for example, drink 
alcohol; go out on a boat; go for a walk; go away; or switch off his mobile phone. If he is required to be home and required to 
be available at short notice, then his time is not his own and he is subject to the direction of the Commissioner of Police and 
cannot do these things. 
The Nature of the Employee’s Work 

94 As already stated, it is not the role occupied by the police officer on a particular day that is of principal importance. In 
Mr Dinsdale’s circumstances, he was an operational police officer who could be directed by the Commissioner of Police to 
attend an incident or an operational area at short notice.57 

95 On some level, Mr Dinsdale must have appreciated this because he carried a firearm and handcuffs in an office environment, 
notwithstanding his assertions that there was no or little expectation that he performs essential operational duties. 
The Employee’s Personal Circumstances 

96 The reasons for not wanting to work on 3 March 2025 provided in the Dinsdale PH Application were: 
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No critical duties are required in the position and majority of the Technology Portfolio are not required to work this date. 
I have family responsibilities at home (three children) who will be absent from school. 
A form of leave is frequently used by officers on public holidays, the new legislation removes the requirements to take 
leave and stipulates it is an entitlement. It is reasonable to be absent for the public holiday.58 

97 The first sentence of the second paragraph of the reasons re-state, in summary, the entitlement in s 30(1) of the MCE Act. The 
last sentence offers a conclusion. 

98 The first paragraph comprises Mr Dinsdale’s reasons and they are that:  
(1) there are no critical duties required to be undertaken on 3 March 2025 in the Technology Portfolio; and 
(2) he has three children at home who will not be at school. 

99 In terms of the first reason, as already stated, it is reasonable for the Commissioner of Police so as to meet community safety 
and expectations to have at the ready a suitable operational workforce. Mr Dinsdale was an operational police officer, who may 
have been called upon at any time on 3 March 2025 to perform operational duties. That he was not called upon to do so on 
3 March 2025, does not undermine whatever requirements the Commissioner of Police considered necessary to meet a 
possible, but unknown, need. 

100 In terms of the second reason, being that Mr Dinsdale has three children who would not be at school on 3 March 2025, there is 
no other detail or explanation of why this might have been problematic or difficult for Mr Dinsdale. Since there was limited 
information, Supt Thompson sought to clarify it, and Mr Dinsdale’s response was that while his wife was at home, it was 
unfair to her to care for them on her own. 

101 Supt Thompson was not cross-examined on any other reason said to have been discussed by Mr Dinsdale, including whether 
he knew of, or was aware of, any medical condition affecting one of the children requiring close supervision and care. In 
circumstances where it was not put to Supt Thompson, Mr Dinsdale’s subsequent reference to it – raised for the first time in his 
witness statement for presumably the purpose of justifying the reasonableness of his refusal or not wanting to work – is of 
little, if any, weight. 

102 I find that the reasons for not wanting to work (or refusing the request to work) on 3 March 2025 contained in the Dinsdale 
PH Application were not reasonable. 
Whether the Employee Could Reasonably Expect that the Employer Might Request Work on the Public Holiday 

103 Mr Dinsdale admitted he had worked on previous public holidays. 
104 Given the nature of the service provided by the WA Police it was reasonable to expect that the Commissioner of Police may 

request an operational police officer, such as Mr Dinsdale, to work on 3 March 2025. 
Entitlement to Some Form of Remuneration 

105 In Western Australian Police Union of Workers v Commissioner of Police, at [315], Kenner SC (as he was then) explained:59  
An entitlement to six weeks’ annual leave for police officers, which is over the community standard of annual leave of 
four weeks, which has not changed since the early 1970s, is in recognition of the fact that police officers work on public 
holidays and regularly work shift work: Western Australian Police Union of Workers v The Hon. Minister for Police 
(1982) 62 WAIG 1401; Re Hospital Employees Conditions of Employment (State) Award [1976] AR 276. I should note 
however, that it is common ground in this matter that many police officers do not work shift work but are entitled to the 
same leave as officers who do. Generally, too, in cases where employees work in remote locations, additional annual 
leave is granted to compensate for factors of isolation and longer travel distances: Re Broken Hill City Council 
Employees Case (1963) 5 AILR 240. This applies under the [Western Australia Police Industrial Agreement 2017]. 

106 It needs to be borne in mind that a police officer remains entitled to six weeks’ annual leave notwithstanding whether the 
officer is entitled to be absent from work on a public holiday under s 30(1) of the MCE Act. 

107 Further, Mr Dinsdale continued to be entitled to six weeks’ annual leave notwithstanding that the non-operational role in the 
Technology Division did not require him to work shifts. 

108 Further, in Western Australian Police Union of Workers v Commissioner of Police, at [258], it was recognised that the 
annualised salary of police officers included payment for working on public holidays: 

There is some variation between jurisdictions as to payment for public holidays. In the case of Queensland, the Northern 
Territory, and Tasmania, as in Western Australia (see (1990) 70 WAIG 2187), payment for public holidays is included in 
an officer’s annualised salary. Different arrangements apply in Victoria, New South Wales, South Australia and for the 
Australian Federal Police. 

Type of Employment 
109 The fact Mr Dinsdale was working Monday to Friday day shifts is a neutral factor. 

The Amount of Notice by Employee and Employer 
110 The Commissioner of Police gave short notice in making the request for employees, including Mr Dinsdale, to work on 

3 March 2025. 
111 However, given the relatively tight time frames involved and the need to have the Roster posted in advance, this factor is less 

significant in the circumstances. 
112 Further, the amount of notice as it relates to an employer might be dependent on events outside of the employer’s control. By 

way of example, an employer might request an employee to work on a public holiday at short notice because another employee 
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has called in sick at short notice. 
113 I also note that the Explanatory Memorandum suggests the amount of notice by an employee may be relevant to the 

reasonableness of a refusal. That is, the more notice by an employee of the need to be absent on a public holiday, the more it 
may weigh in favour of their refusal to work on a public holiday as being reasonable.60 
Any Other Factor 

114 Mr Dinsdale raises two other factors: 
(1) the nature of the role he occupied on 3 March 2025; and 
(2) a lack of procedural fairness associated with the decision to refuse the Dinsdale PH Application. 

115 As to the first factor, as already stated, Mr Dinsdale was an operational police officer. The fact that at the time he worked in a 
non-operational role did not preclude him from being directed to carry out an operational role on 3 March 2025 should the 
need have arisen. 

116 The fact that he may not have previously carried out operational duties while in the Technology Division did not preclude any 
future requirement. 

117 Further, Mr Dinsdale is not responsible for the overall management of the WA Police, and is not answerable to the community 
if operational duties cannot adequately be attended to because of a lack of resources. 

118 As to the second factor, Mr Dinsdale says he was rostered to work on 3 March 2025 without discussing or genuinely 
considering the Dinsdale PH Application, and if he had been afforded procedural fairness then the Commissioner of Police 
‘would have understood there was no reasonable basis to require [him] to work on [3 March 2025].’61 

119 The Claim never identified a lack of procedural fairness in the posting of the Roster or in the decision to refuse the Dinsdale 
PH Application. Further, Supt Thompson was not cross-examined on whether he did not ‘genuinely’ consider the Dinsdale PH 
Application. Nor was he cross-examined on whether he rejected the Dinsdale PH Application ‘without considering or 
addressing [Mr Dinsdale’s] circumstances’.62 

120 What the facts demonstrate is that an application process was in place, Supt Thompson discussed the 25 February Broadcast 
and expected an application to be submitted by the sworn officers, including Mr Dinsdale, and Mr Dinsdale submitted the 
Dinsdale PH Application. 

121 To the extent Mr Dinsdale now complains that the reasons given by Supt Thompson for refusing the Dinsdale PH Application 
referred to ‘generalised observations about working arrangements in WA Police broadly’,63 the reasons given in the Dinsdale 
PH Application were also general, brief and lacked any detail. 

122 Further, while the reasons provided by Supt Thompson in refusing the Dinsdale PH Application are not under review (the 
request having been made earlier in time), the reasons may be relevant in assessing the earlier request made by the 
Commissioner of Police and the reasonableness of this request. To that end, the email from Supt Thompson to Mr Dinsdale on 
28 February 2025 expressly refers to the Dinsdale PH Application and to their discussion, and informs Mr Dinsdale that he has 
considered the Dinsdale PH Application and the factors in s 30(4) of the MCE Act. Supt Thompson also explains the reasons 
for refusing the Dinsdale PH Application in the 28 February 2025 email.64 

123 To the extent Mr Dinsdale now complains ‘the notification’ did not invite further discussion of his request not to work,65 this is 
simply not the case. Supt Thompson had asked Mr Dinsdale for more information about his family responsibilities and was 
told it was not fair for his wife to look after their children. It was open to Mr Dinsdale to expand on his reasons in the Dinsdale 
PH Application or to Supt Thompson if he wanted to do so. He did not. 
Determination on Reasonableness 

124 Having regard to all of the factors referred to, I find on balance that the request by the Commissioner of Police for Mr Dinsdale 
to work on 3 March 2025 was reasonable. 

Outcome on Section 30 of the MCE Act 
125 Having regard to the findings of fact made, I am satisfied that: 

(a) the Commissioner of Police made a request for Mr Dinsdale, and other police officers, to work on 3 March 2025; 
and 

(b) the request made by the Commissioner of Police was reasonable; and 
(c) the reasons for Mr Dinsdale not wanting to work (or for refusing the request) were not reasonable. 

126 Therefore, I am not satisfied the Commissioner of Police contravened Mr Dinsdale’s entitlement to be absent from work on a 
public holiday under s 30(1) of the MCE Act. Put another way, Mr Dinsdale has not proven to the requisite standard that the 
Commissioner of Police contravened his entitlement to be absent from work on 3 March 2025. 

Other Orders Sought in the Claim 
127 Mr Dinsdale sought an order preventing the respondent from further contravening s 30 of the MCE Act under s 83(5) of the 

IR Act and the imposition of a penalty for an alleged serious contravention of s 30(1) of the MCE Act. 
Preventing Any Further Contravention 

128 Section 83(5) of the IR Act provides that if a contravention of an entitlement provision is proved, then the Court may, in 
addition to imposing a penalty under s 83(4), make an order for the purpose of preventing any further contravention of the 
provision. 

129 Notwithstanding that a contravention of s 30(1) of the MCE Act was not proven, it is unclear from the Claim what exactly 
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Mr Dinsdale is seeking for the Court to order that would prevent any hypothetical further contravention. 
130 Based on the 25 and 27 February Broadcasts, the Commissioner of Police was aware of: the recent change to the MCE Act, the 

need for a request to be made, and that some rosters had been published prior to the amendments taking effect. The WA Police 
were in the process of updating their manuals, guidelines and human resources systems to accommodate the change in 
legislation. In the meantime, there was a process in place for dealing with those employees that did not want to work on 
3 March 2025 who were already subject to a roster. All of this information was made available to employees, including sworn 
police officers. 

131 In those circumstances, and where Mr Dinsdale did not articulate what orders he sought, there is no basis for an order under 
s 83(5) of the IR Act in any event. 
Serious Contravention 

132 Section 83(4) of the IR Act provides that if a contravention is proven, then the Court may impose a pecuniary penalty under 
s 83(4A) if the contravention is a serious contravention. The penalty amount is higher than for a contravention that is not a 
serious contravention. An interesting question arises as to whether the Commissioner of Police is a body corporate for the 
purposes of s 83(4A)(a)(i) or an individual for the purposes of s 83(4A)(b)(i) of the IR Act. However, this issue never formed 
part of any argument or submission by the parties so it is best left for another day. 

133 Section 83EA(2) provides for when a contravention is a serious contravention, if: 
(a) the person knowingly commits the contravention; or 
(b) the person is reckless as to whether the contravention would occur. 

134 Mr Dinsdale alleged that the Commissioner of Police was aware of their obligations under the MCE Act and had access to 
specialist legal and employee relations advice. Therefore, the Commissioner of Police was aware of a substantial risk of 
contravening s 30(1) and s 30(2) of the MCE Act. 

135 Leaving aside that there is no contravention attaching to s 30(2) of the MCE Act, there is no evidentiary foundation or basis 
that could in any way ground a finding that the Commissioner of Police knew that their actions contravened s 30(1) of the 
MCE Act or was reckless to the prospect that their actions would likely contravene s 30(1) of the MCE Act, and proceeded to 
contravene s 30(1) of the MCE Act in any event. 

136 With respect to Mr Dinsdale, this part of his claim does not rise above a mere assertion, and the Claim did not plead any facts 
for, nor did the evidence establish, a basis for the assertion that a serious contravention occurred. 

Outcome  
137 Pursuant to s 83(4)(b) of the IR Act, the Claim is dismissed. 
D. SCADDAN 
INDUSTRIAL MAGISTRATE 
SCHEDULE I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court of Western Australia Under the 
Industrial Relations Act 1979 (WA) 

Jurisdiction 
[1] The IMC has jurisdiction to hear and determine an application that a person has contravened an entitlement provision, and a 

person may apply to the IMC for the enforcement of an entitlement provision under the MCE Act: s 81A and s 83(1)(e)(ii) of 
the IR Act and s 7 of the MCE Act. 

[2] On hearing an application under s 83(1) of the IR Act, the IMC may, if the contravention is proven, order a pecuniary penalty 
under subsection (4A) or dismiss the application. 

[3] Pursuant to s 83(4A) of the IR Act, the pecuniary penalty may be an amount not exceeding: 
(a) in the case of a body corporate: (i) if the contravention is a serious contravention, $930,000; or (ii) if the 

contravention is not a serious contravention, $93,000; and 
(b) in the case of an individual: (i) if the contravention is a serious contravention, $180,000; or (ii) if the contravention 

is not a serious contravention, $18,000. 
Burden and Standard of Proof 

[4] Where a person alleges contravention of an entitlement provision, the person carries the burden of proving the contravention. 
The standard of proof required to discharge the burden is proof ‘on the balance of probabilities’: s 83E(8) of the IR Act.  

[5] In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the standard in the following terms: 
It must carry a reasonable degree of probability, but not so high as is required in a criminal case. If the evidence is such 
that the tribunal can say ‘we think it more probable than not,’ the burden is discharged, but, if the probabilities are equal, 
it is not. 

[6] Where in this decision it is stated that a finding has been made, the finding is made on the balance of probabilities. Where it is 
stated that a finding has not been made or cannot be made, then no finding can be made on the balance of probabilities. 
Practice and Procedure of the Industrial Magistrates Court of Western Australia 

[7] Subject to the provisions of the IR Act, the procedure of the IMC relevant to applications under s 83(1) of the IR Act is 
contained in the Industrial Magistrate's Court (General Jurisdiction) Regulations 2005 (WA) (IMC Regulations): s 113(3) of 
the IR Act. Notably, reg 35(4) of the IMC Regulations provides the court is not bound by the rules of evidence and may inform 
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itself on any matter and in any manner as it thinks fit. 
[8] In Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27, Commissioner Sleight examined a similarly worded provision 

regulating the conduct of proceedings in the State Administrative Tribunal and made the following observation: 
The tribunal is not bound by the rules of evidence and may inform itself in such a manner as it thinks appropriate. This 
does not mean that the rules of evidence are to be ignored. The more flexible procedure provided for does not justify 
decisions made without a basis in evidence having probative force. The drawing of an inference without evidence is an 
error of law. Similarly such error is shown when the tribunal bases its conclusion on its own view of a matter which 
requires evidence [40]. (citations omitted) 

 
 

1 Explanatory Memorandum [680] - [688]. 
2 See generally, the Substituted Statement of Claim lodged on 22 December 2025 (Substituted Claim). 
3 Section 7 of the IR Act – definition of ‘entitlement provision’ paragraph (c). 
4 See s 3 of the MCE Act – definition of ‘minimum condition of employment’ paragraph (g). 
5 ts 39. 
6 ts 39, 50. 
7 Exhibit 3 – Statement of Agreed Facts lodged 2 February 2026. 
8 Section 6A of the MCE Act. 
9 The Western Australia Police Force Industrial Agreement 2024 was registered on 13 May 2025. 
10 Exhibit 3, Agreed Document 2. 
11 Exhibit 3, Agreed Document 3. 
12 Exhibit 3, Agreed Document 4.  
13 Exhibit 1 – Witness Statement of Glen Dinsdale signed on 13 February 2026. 
14 Exhibit 2 – Witness Statement of Glen Dinsdale in Reply signed on 18 March 2026. 
15 Exhibit 5 – Witness Statement of Stephen Thompson signed on 25 February 2026. 
16 Exhibit 4 – Witness Statement of James Edwin Apostolou signed on 10 March 2026. 
17 Exhibit 5 [12] - [14]. 
18 Exhibit 5 [16]; ts 11. 
19 Exhibit 5 [5] - [8], [11]. 
20 ts 31. 
21 Exhibit 1 [6]. 
22 Exhibit 4 [1] - [2]. 
23 Exhibit 4 [5]. 
24 Exhibit 4 [6]. 
25 Exhibit 5, ST1; Exhibit 1 [20]. 
26 ts 8. 
27 Exhibit 5 [21]; Exhibit 1 [21]. 
28 Exhibit 5 [23]. 
29 Exhibit 5 [26]; Exhibit 3, Agreed Document 4; Exhibit 1 [25]. 
30 Exhibit 4 [8]. 
31 Exhibit 4 [9] - [10], JA1. 
32 Exhibit 5 [28] - [29]. 
33 Exhibit 5 [31]. 
34 Exhibit 5 [33]. 
35 Exhibit 1 [14] - [16]. 
36 Exhibit 5 [23]. 
37 ts 8. 
38 Exhibit 5 [18]. 
39 Exhibit 2 [5]. 
40 ts 16. 
41 ts 11. 
42 OS MCAP [34]; also referred to in the Explanatory Memorandum at [687] - [688]. 
43 OS MCAP [33], referring to comments made by Barker J in Shop Distributive & Allied Employees Association v Woolworths 

Ltd [2012] FCA 540 [20] - [21], [39]. 
44 OS MCAP [31], [34]. 
45 OS MCAP [31], [34] referred to as ‘capacity to refuse’. Also referred to at [36] where the request is made and the employee 

knows they can refuse the request. 
46 OS MCAP [36], [39]. 
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53 Western Australia Police Force Industrial Agreement 2021 cl 12(4)(c). 
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REASONS FOR DECISION (PENALTY) 
(Given extemporaneously at the conclusion of the hearing, edited by her Honour for expression and to include headings, a 

postscript, and complete references and citations) 
1 On 6 May 2026, the Industrial Magistrates Court of Western Australia (IMC) entered judgment in default against the 

respondent where the respondent failed to lodge a response to the claimant’s originating claim within the required period of 
time.1 

2 In doing so, the IMC found the respondent was in breach of the Fair Work Act 2009 (Cth) (FWA) (by failing to pay 
entitlements under the FWA and the Social, Community, Home Care and Disability Services Award [MA000100] (commonly 
known as the SCHADS Award)) and ordered as follows: 

(a) $10,575.74 for wages and superannuation not paid in full for the performance of work, contrary to s 323(1) of the 
FWA, of which $1,004.13 is to be paid to a Superannuation Fund for the benefit of the claimant; 

(b) $2,930.57 for taken but unpaid personal leave pursuant to s 96(1) of the FWA, contrary to s 44 of the FWA, when 
read with s 61(2)(e) of the FWA; 

(c) $5,862.11 for accrued but untaken annual leave payable upon termination of employment pursuant to s 90(2) of the 
FWA, contrary to s 44 of the FWA, when read with s 61(2)(d) of the FWA; and 

(d) pursuant to reg 12 of the Industrial Magistrate’s Court (General Jurisdiction) Regulations 2005 (the Regulations), 
when read with s 547 of the FWA, the respondent is to pay interest on the pre-judgment amount fixed at $461.66. 

3 A contravention of s 44 and s 323(1) of the FWA is a contravention of a civil remedy penalty provision when read with 
s 539(2) of the FWA. 

4 This is the decision with respect to the appropriate penalty, if any, to be imposed for the respondent’s contraventions of s 44 
and s 323 of the FWA. 

5 Programming orders were made at the hearing of the claimant’s application for default judgment, with the respondent being 
given a (further) opportunity to be heard on the issue of the imposition of a civil penalty. 

Evidence 
Claimant 

6 The claimant relied upon his witness statement lodged on 8 May 2026 with numerous documents annexed to this witness 
statement.2 

7 He states he was employed under a written employment contract dated 20 November 2024, and his employment was covered 
by the SCHADS Award at classification SCS-L-P3. He commenced as a casual employee and converted to part-time 
permanent from approximately November 2024. 

8 He further states the sole director and secretary of the respondent throughout his employment was Lenard Swanepoel-Trollip, 
as confirmed by Australian Securities and Investments Commission (ASIC) records. The claimant says Mr Swanepoel-Trollip 
was the only known person with authority to manage the respondent during his employment. 

9 According to the claimant, the respondent paid his wages regularly from September 2024 until 20 November 2025. The last 
payslip recording a payment to the claimant covered the fortnight of 1 to 14 November 2025, which was paid on 
20 November 2025. 

10 From 15 November 2025 to 12 December 2025, the respondent did not pay him his wages for the time worked during this 
period. This amount referrable to this period remains outstanding. 

11 The claimant ceased employment on or around 30 December 2025 because it was too stressful to continue not being paid by 
the respondent. 

12 The claimant says he did not receive any explanation or warning from the respondent for the non-payment of his wages, and 
without any offer of a revised payment date. 

13 The claimant explains that on five occasions he had conversations with either Christiaan Swanepoel-Trollip or Mr Swanepoel-
Trollip. Christiaan Swanepoel-Trollip, an officer of the respondent, told him that already-earned wages would only be paid 
after employees signed new employment contracts. The claimant says he refused this condition, explaining that he was not 
required to sign a new contract in order to receive wages already earned under his existing contract, and requested payment of 
his earned wages in accordance with his current contractual obligations. Christiaan Swanepoel-Trollip then promised to inform 
Mr Swanepoel-Trollip to transfer payment for the unpaid wages on 8 December 2025. This did not happen. 

14 The claimant states that the failure to pay his wages caused him significant financial hardship and psychological harm. He is a 
student at Monash University studying a Psychology degree, where his fees are $6,762.50 per unit per semester.  

15 The non-payment of wages made it impossible to meet his financial obligations to the extent that he was forced to borrow 
money from friends with no clear return date, an experience he found to be a deeply stressful and humiliating experience even 
when it involved close friends. 

16 The claimant states he was medically certified unfit to work from 9 to 26 December 2025 by Dr Navid Akhlaghi of Spearwood 
Medical Centre, and from 24 December 2025 to 4 January 2026 by Dr Mahadeva Prasad of Victa Health, due to the stress and 
anxiety caused by the respondent's failure to pay his wages. 
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17 While the claimant has a pre-existing diagnosis of adjustment disorder with symptoms of mild anxiety, the respondent’s 
conduct significantly worsened this pre-existing condition. 

18 The claimant states that while his wages remained unpaid, Mr Swanepoel-Trollip has registered Ubuntu Support Services on 
27 February 2026 and Kirinex Pty Ltd on 6 March 2026. Both are new operating entities conducting the same business as the 
respondent, confirmed by public ASIC records. The claimant raises a concern about the establishment of new businesses while 
employee debts remained outstanding. 

19 The claimant refers to the respondent’s failure to engage with any legal proceedings arising from its non-payment of his wages, 
including that the respondent did not respond to any of the three formal written complaints made in December 2025. The 
respondent did not respond to his formal demands for the payment of entitlements made in January 2026, did not lodge a 
response to his originating claim served on 27 March 2026, and did not respond to his application for default judgment served 
on 24 April 2026. 

20 The claimant explains that he worked in the disability support sector providing care to NDIS participants with high needs, 
including participants with severe autism requiring round-the-clock support. Workers in this sector cannot simply stop working 
when wages are withheld because the participants in their care require continuous support and to leave them without a carer is 
not an option. 

21 The claimant is subject to a bridging visa since his employment with the respondent ceased, whereas he was previously subject 
to a 486 visa (employment sponsored visa). 

22 The claimant characterises the respondent's conduct as exploitative due to the fundamental nature of disability support work. 
During the period of non-payment, support workers caring for one of the clients were required to organise rosters among 
themselves through a self-created WhatsApp group because the respondent had become unreachable and provided no 
management support. 
Respondent 

23 The respondent provided no response to the claimant’s evidence.  
Contentions 
24 Schedule I to these reasons sets out a summary of the principles relevant to the imposition of a civil penalty.  

Claimant 
25 In summary, the claimant submits that:  

(a) there are several contraventions for which a civil penalty should be imposed. I note that several of the suggested 
contraventions did not form part of the originating claim and do not form part of the contraventions identified by the 
IMC for the purposes of default judgment;  

(b) the contraventions were deliberate and sustained contraventions, where the respondent did not pay wages for two 
consecutive fortnights without a reasonable explanation. This was not an administrative oversight or a one-off error; 

(c) the respondent's director and officers made admissions that the wages were owed; 
(d) the support services industry employs vulnerable workers and can easily exploit their position. The claimant and his 

former colleagues were disability support workers providing essential care to NDIS participants with high needs; 
(e) the respondent’s director has registered new companies while the claimant’s wages and other entitlements remain 

unpaid; 
(f) the respondent has failed to engage with any part of the proceedings to recover the claimant’s unpaid wages and 

other entitlements; 
(g) the IMC should impose substantial penalties for each contravention, having regard to the serious aggravating factors 

identified by the claimant and having regard to the need for both specific and general deterrence in the disability 
support sector; 

(h) the claimant notes that courts have imposed penalties in the range of 30% to 70% of the maximum where 
contraventions are deliberate and sustained, involve vulnerable workers, and where the respondent has shown no 
contrition or cooperation: Fair Work Ombudsman v Blue Impression Pty Ltd [2017] FCCA 81; Fair Work 
Ombudsman v Hu [2020] FCCA 2032; and  

(i) applying a penalty of 40% to 60% of the maximum across the established contraventions, represents an appropriate 
total penalty in all of the circumstances. 

Respondent 
26 The respondent did not provide any response to the claimant’s outline of submissions. 
Determination 

The Nature, Extent and Circumstances of the Conduct 
27 The extent of the respondent’s conduct occurred during the last weeks of the claimant’s employment before the claimant 

resigned from the employment. It extended over a four-week period as it relates to the non-payment of wages and continued 
after the claimant’s employment once his employment terminated. 
Course of Conduct 

28 The respondent’s contraventions are three discrete and separate failures to comply with the FWA: 



106 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1009 
 

(a) one contravention of s 323(1) of the FWA in failing to pay in full for the performance of work;3  
(b) one contravention of s 44 of the FWA relating to the non-payment of accrued and untaken annual leave upon 

termination of employment; and  
(c) one contravention of s 44 of the FWA relating to the failure to pay personal leave.  

29 It cannot be said that each of these contraventions arose from the same course of conduct. One contravention occurred because 
the respondent failed to pay in full wages for work undertaken by the claimant. One contravention occurred because the 
respondent failed to pay the claimant for personal leave taken during employment. One contravention arose after the 
termination of employment where the respondent failed to pay accrued and untaken annual leave. 

30 Each of these contraventions involved separate failures of minimum entitlements under the FWA. 
Deliberate Conduct 

31 I accept the claimant’s evidence that the respondent conduct was deliberate. The claimant was employed by the respondent 
pursuant to an employment contract and carried out work while employed by the respondent. The claimant had been paid for 
work undertaken up until 15 November 2025, and then he was not paid from 15 November 2025 to 12 December 2025 for 
work performed by him. 

32 The clamant was then not paid accrued and untaken annual leave upon the termination of his employment with the respondent 
and he was not paid personal leave during his employment. 
Similar Previous Conduct 

33 There are no previous recorded contraventions by the respondent attracting a penalty. However, the IMC notes that it has 
entered judgment in default against the respondent for other employees in similar circumstances to the claimant. 
Applicable Maxima 

34 The maximum penalty with respect to a contravention of s 44 and s 323(1) of the FWA by the respondent is 300 penalty units 
for each contravention, given the respondent is a body corporate. The penalty unit value at the time of the contravention was 
$313.4  

35 Therefore, where there are three contraventions, the theoretical maximum is $281,700.5 
Size of the Respondent 

36 There is no information about the size of the respondent’s business, although the claimant states that he worked with other 
colleagues. 

37 At best this is a neutral factor for consideration. 
Involvement of Senior Management 

38 I accept the claimant’s evidence that there is one director of the respondent, and a person with the same surname as the director 
was an officer of the respondent. Accordingly, I find that senior management was involved in the contraventions. 
Cooperation, Contrition and Corrective Action 

39 There has been no cooperation by the respondent in the legal proceedings. The respondent just has not participated at any stage 
with the claimant with respect to the claimant’s demands for payment or with the legal proceedings. 

40 The respondent has not shown any contrition. 
41 There is no information about any corrective action taken by the respondent, although this seems unlikely. 

Loss of Damage Suffered 
42 The claimant details the loss he has suffered because of the contraventions and the effect that this has had upon him personally. 
43 The amount owed to the claimant remains unpaid. It is not an insignificant amount that remains outstanding. 

Deterrence 
44 Consistent with comments made by the High Court in Australian Building and Construction Commissioner v Pattinson 

[2022] HCA 13; (2022) 274 CLR 450 (Pattinson) at [55], the conduct the subject of the contravention must bear a reasonable 
relationship to the theoretical maximum penalty. 

45 In Pattinson, at [71], the majority judgment concluded that a court’s ‘real task under s 546’ is ‘fixing the penalty which it 
considers fairly and reasonably to be appropriate to protect the public interest from future contraventions of the Act where, at 
[58], ‘the maximum penalty is intended by the Act to be imposed in respect of a contravention warranting the strongest 
deterrence within the prescribed cap’. To that end, both the circumstances of the contravention(s) and the respondent’s 
circumstances may be relevant to the assessment as to whether the maximum level of deterrence is required. 

46 In Australian Building and Construction Commissioner v Construction, Forestry, Maritime, Mining and Energy Union [No 
2] [2018] FCA 1211; (2018) 70 AILR 102-975 (also referred to in Pattinson at [26]), Tracey J stated at [20]: 

[T]he maximum penalty may be appropriate for a person who has repeatedly contravened the same or similar legislative 
provisions despite having been penalised regularly over a period of time for such misconduct. The gravity of the 
offending, in such cases, is to be assessed by reference to the nature and the quality of the recidivism rather than by 
comparison of individual instances of offending: see Director of the Fair Work Building Industry Inspectorate v 
Construction, Forestry, Mining and Energy Union (No 2) [2015] FCA 1462 at [8] (Jessup J). Relevant matters will 
include the number of contraventions which have occurred over a period, whether the ongoing misconduct is the result of 
conscious decisions, whether the repeated contravenor has treated the payment of penalties as a cost of doing business and 
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whether any attempt has been made to comply with the law as declared by the Court. 
Outcome 
47 To my mind specific deterrence has a significant role to play with respect to the respondent’s contravention. That is, the 

contravention arose from a deliberate decision not to pay an employee in an industry, which is likely ripe for exploitation of 
workers who may be less aware of their industrial rights and less able to pursue these rights.  

48 If there is any suggestion that the respondent engages in a ‘business model’ of employing people, such as the claimant, with a 
view to deliberately underpaying or not paying them, then any penalty should not be seen as the ‘cost of doing business’. The 
penalties need to be imposed at a level that makes the contravening conduct clearly unprofitable and the prospect of future 
contraventions unlikely. 

49 The likelihood of a similar contravention occurring in the future is reasonable unless the respondent is deterred from doing so. 
50 There is no contrition by the respondent and the amount owed to the claimant remains outstanding. The conduct was deliberate 

and egregious.  
51 This leaves the issue of general deterrence. It is necessary to send a message to other employers in the community services that 

non-compliance with minimum standards is unacceptable. 
52 Comments made by Feutrill J, at [94], in Construction, Forestry and Maritime Employees Union v Qube Ports Pty Ltd 

[2025] FCA 208 have some relevance: 
Contraventions are not only the consequence of intentional or deliberate conduct but carelessness, oversight and 
inadvertence. Part of deterrence involves encouraging employers to implement and maintain systems, policies, procedures 
and a culture aimed at preventing careless, unintentional or ignorant contraventions of the Act. Therefore, the size and 
spread of an employer’s operation is not a reason for diminishing corporate responsibility for historical contraventions as 
these may be indicative of systemic or underlying failings in corporate systems, policies, procedures and culture and, 
therefore, of an ongoing and enhanced risk of future contraventions. 

53 Guidance may be derived from Bromberg J in Australian Building and Construction Commissioner v Powell [No 2] [2019] 
FCA 972 at [34] and [35]: 

[T]here is no general principle that, if a person contravenes a civil penalty provision on a genuine but mistaken view on 
an arguable question of law, there should be no penalty. Whether or not a penalty should be imposed will always depend 
on all of the circumstances considered principally by reference to the need for specific and general deterrence. 
It is well settled and not in contest that an honest and reasonable belief may be a relevant mitigating or ameliorating factor 
in determining whether or not a penalty is to be imposed and, if so, the extent of the penalty imposed. (citations omitted) 

54 There is nothing before the IMC which in any way suggests the respondent had an honest and reasonable belief that it was 
paying the claimant correctly or in some other way complying with industrial laws. 

55 I am satisfied that a reasonable penalty is warranted to deter others in the community sector industry from engaging in similar 
behaviour to the detriment of more vulnerable employees. 

Penalty to be imposed 
56 Taking all these factors into account, the appropriate penalty aimed to secure compliance by deterring repeat contraventions, if 

not of this type, then of any future different contraventions, is: 
(a) Section 323(1) of the FWA - $20,000 
(b) Section 44 of the FWA (annual leave) - $15,000 
(c) Section 44 of the FWA (personal leave) - $10,000 

57 The total penalty imposed is $45,000, which is approximately 16% of the maximum theoretical penalty. I do not consider any 
further reduction to be warranted to account for an imbalance between oppression and deterrence. 

58 I do not consider that there is anything before the Court, which suggests it should be awarded other than to the successful 
initiating party. Accordingly, the payment of the pecuniary penalty should be paid to the claimant. 

Orders 
1. Pursuant to s 546(1) of the FWA, where the Court is satisfied that the respondent has contravened a civil penalty provision, the 

respondent is to pay a pecuniary penalty in the amount of $45,000. 
2. Pursuant to s 546(3)(b) of the FWA, the pecuniary penalty is to be paid to the claimant. 

REASONS FOR DECISION (POSTSCRIPT) 
59 At the time of giving oral reasons for decision, I erroneously referred to the applicable penalty unit amount as $313, when the 

applicable penalty unit amount relevant to the date of the contravening conduct is $330. 
60 Accordingly, the applicable theoretical maximum is $297,000, where the maximum for each contravention is $99,000. 
61 I have considered the effect of this error on the penalties imposed and remain satisfied that the penalties ordered remain the 

appropriate penalty for each contravention.  I am also satisfied that the total penalty imposed does not require further 
adjustment. 

D. SCADDAN  
INDUSTRIAL MAGISTRATE 
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Schedule I: Pecuniary Penalty Orders Under the Fair Work Act 2009 (Cth)  
Pecuniary Penalty Orders  
[1] The FWA provides that the Court may order a person to pay an appropriate pecuniary penalty if the Court is satisfied that the 

person has contravened a civil remedy provision: s 546(1) of FWA. The maximum penalty for each contravention by a natural 
person, expressed as a number of penalty units, set out in a table found in s 539(2) of the FWA: s 546(2) of the FWA. If the 
contravener is a body corporate, the maximum penalty is five times the maximum number of penalty units proscribed for a 
natural person: s 546(2) of the FWA.  

[2] The rate of a penalty unit is set by s 4AA of the Crimes Act 1914 (Cth): s 12 of the FWA. The relevant rate is that applicable at 
the date of the contravening conduct:  

Date of Contravening Conduct Penalty Unit 

December 2025 $ 313 [$350]6 

[3] The purpose served by penalties was described by Katzmann J in Fair Work Ombudsman v Grouped Property Services Pty 
Ltd (No 2) [2017] FCA 557 (Grouped Property Services) at [388] in the following terms (omitting citations):  

In contrast to the criminal law, however, where, in sentencing, retribution and rehabilitation are also relevant, the primary, 
if not the only, purpose of a civil penalty is to promote the public interest in compliance with the law. This is achieved by 
imposing penalties that are sufficiently high to deter the wrongdoer from engaging in similar conduct in the future 
(specific deterrence) and to deter others who might be tempted to contravene (general deterrence). The penalty for each 
contravention or course of conduct is to be no more and no less than is necessary for that purpose.  

[4] In Pattinson [42], the plurality confirmed that civil penalties ‘are not retributive, but rather are protective of the public interest 
in that they aim to secure compliance by deterring repeat contraventions’. However, ‘insistence upon the deterrent quality of a 
penalty should be balanced by insistence that it “not be so high as to be oppressive”’: [40], citing NW Frozen Foods Pty Ltd v 
Australian Competition and Consumer Commission [1996] FCA 1134; (1996) 71 FCR 285.  

[5] In Kelly v Fitzpatrick [2007] FCA 1080; (2007) 166 IR 14 [14], Tracey J adopted the following ‘nonexhaustive range of 
considerations to which regard may be had in determining whether particular conduct calls for the imposition of a penalty, and 
if it does the amount of the penalty’ which had been set out by Mowbray FM in Mason v Harrington Corporation Pty Ltd 
[2007] FMCA 7:  

(a) The nature and extent of the conduct which led to the breaches.  
(b) The circumstances in which that conduct took place.  
(c) The nature and extent of any loss or damage sustained as a result of the breaches.  
(d) Whether there had been similar previous conduct by the respondent.  
(e) Whether the breaches were properly distinct or arose out of the one course of conduct.  
(f) The size of the business enterprise involved.  
(g) Whether or not the breaches were deliberate.  
(h) Whether senior management was involved in the breaches.  
(i) Whether the party committing the breach had exhibited contrition.  
(j) Whether the party committing the breach had taken corrective action.  
(k) Whether the party committing the breach had cooperated with the enforcement authorities.  
(l) The need to ensure compliance with minimum standards by provision of an effective means for investigation and 

enforcement of employee entitlements.  
(m) The need for specific and general deterrence.  

[6] The list is not ‘a rigid catalogue of matters for attention. At the end of the day the task of the Court is to fix a penalty which 
pays appropriate regard to the circumstances in which the contraventions have occurred and the need to sustain public 
confidence in the statutory regime which imposes the obligations.’ (Buchanan J in Australian Ophthalmic Supplies Pty Ltd v 
McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 (Australian Ophthalmic Supplies) [91]).  

[7] Although these factors provide useful guidance, the task of assessing the appropriate penalty is not an exact science: 
Commonwealth v Director, Fair Work Building Inspectorate [2015] HCA 46; (2015) 258 CLR 482 [47]. The Court must 
ultimately fix a penalty that pays appropriate regard to the contraventions that have occurred: Pattinson [19]. ‘[A] court 
empowered by s 546 to impose an “appropriate” penalty must act fairly and reasonably for the purpose of protecting the public 
interest by deterring future contraventions of the Act.’ Pattinson [48].  

[8] ‘Multiple contraventions’ may occur because the contravening conduct done by an employer: 
(a) resulted in a contravention of a single civil penalty provision or resulted in the contravention of multiple civil 

penalty provisions;  
(b) was done once only or was repeated; and  
(c) was done with respect to a single employee or was done with respect to multiple employees. 

[9] The fixing of a pecuniary penalty for multiple contraventions is subject to s 557 of the FWA. It provides that two or more 
contraventions of specified civil remedy provisions by an employer are taken be a single contravention if the contraventions 



1012                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

arose out of a course of conduct by the employer. Subject to proof of a ‘course of conduct’, the section applies to contravening 
conduct that results in multiple contraventions of a single civil penalty provision whether by reason of the same conduct done 
on multiple occasions or conduct done once with respect to multiple employees: Rocky Holdings; Fair Work Ombudsman v 
South Jin Pty Ltd (No 2) [2016] FCA 832 [22] (White J) The section does not apply to cases where the contravening conduct 
results in the contravention of multiple civil penalty provisions (example (a) above): Grouped Property Services [411] 
(Katzmann J).  

[10] The totality of the penalty must be re-assessed in light of the totality of the offending behaviour. If the resulting penalty is 
disproportionately harsh, it may be necessary to reduce the penalty for individual contraventions. Australian Ophthalmic 
Supplies [47] - [52].  

[11] Section  546(3) of the FWA also provides:  
Payment of penalty 
The court may order that the pecuniary penalty, or a part of the penalty, be paid to:  

(a) the Commonwealth; or  
(b) a particular organisation; or  
(c) a particular person.  

[12] In Milardovic v Vemco Services Pty Ltd (No 2) [2016] FCA 244 [40] - [44], Mortimer J, in light of Sayed v Construction, 
Forestry, Mining and Energy Union [2016] FCAFC 4; (2016) 239 FCR 336, summarised the law: (omitting citations)  

[T]he power conveyed by s 546(3) is ordinarily to be exercised by awarding any penalty to the successful applicant. … 
[T]he initiating party is normally the proper recipient of the penalty as part of a system of recognising particular interests 
in certain classes of persons … in upholding the integrity of awards and agreements the subject of penal proceedings. 
Where a public official vindicates the law by suing for and obtaining a penalty, it is appropriate that the penalty be paid to 
the Consolidated Revenue Fund. Otherwise, the general rule remains appropriate, that the penalty is to be paid to the party 
initiating the proceeding, with the Gibbs [Gibbs v The Mayor, Councillors and Citizens of City of Altona [1992] FCA 
553; 37 FCR 216] … exception that the penalty may be ordered to be paid to the organisation on whose behalf the 
initiating party has acted. (original emphasis)  
 

 
1 Pursuant to reg 8(2) of the Industrial Magistrate’s Court (General Jurisdiction) Regulations 2005 (WA), when read with s 545(3) 

of the FWA, judgment was entered against the respondent in the amount of $19,368.42 for failing to lodge a response to the 
originating claim. 

2 Exhibit 1 – Witness Statement of Tural Hajizada signed on 8 May 2026 with annexures. 
3 Even if the failure to pay wages over two sequential fortnightly periods did constitute two contraventions of s 323(1), arguably, 

s 557(1) of the FWA operates and the failure to pay wages in full for performance of work is one course of action.  
4 A postscript to these reasons provides a correction to the amount. 
5 A postscript to these reasons provides a correction to the amount. 
6 A postscript to these reasons provides a correction to this amount. 

 

 
 

STAY OF OPERATION OF DECISIONS/ORDERS—Application for 
2026 WAIRC 00328 

A STAY OF OPERATION OF THE ORDER IN MATTER NUMBER M 71 OF 2025 WHICH IS THE SUBJECT OF FBA 
11 OF 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2026 WAIRC 00328 
CORAM : CHIEF COMMISSIONER S J KENNER 
HEARD : THURSDAY, 30 APRIL 2026 
DELIVERED : FRIDAY, 22 MAY 2026 
FILE NO. : PRES 5 OF 2026 
BETWEEN : WESTERN AUSTRALIAN FAMILY VIOLENCE PREVENTION LEGAL SERVICE 

ABORIGINAL CORPORATION (ICN 7333) 
Applicant 
AND 
NATALIA SUZANNE EGGETT 
Respondent 



106 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1013 
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Legislation : Industrial Relations Act 1979 (WA) s 97, s 97A(1), s 97A, s 97B, s 84, s 84(6), s 97A(2), 
s 97B(5) 
Workers’ Compensation and Injury Management Act 2023 (WA) s 418, s 421 
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Result : Application granted 
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Counsel: 
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Applicant : Pragma Lawyers 
 

Case(s) referred to in reasons: 
Construction, Forestry, Mining and Energy Union v BHP Coal Pty Ltd [2014] HCA 41; (2014) 253 CLR 243 
Construction Forestry Mining and Energy Union v Mammoet Australia Pty Ltd [2013] HCA 36; (2013) 248 CLR 619  
Deputy Commissioner of Taxation v O’Donoughue [2022] WASC 153 
Jones v Dunkel [1959] HCA 8; (1959) 101 CLR 298 
Leggett v Hawkesbury Race Club Ltd (No 4) [2022] FCA 622 
Water Board v Moustakas [1988] HCA 12; (1988) 180 CLR 491 
Xu Hong Bin v Yan Li [2021] WAIRC 00662; (2021) 102 WAIG 37 

Reasons for Decision 
Brief background 
1 The applicant, the Western Australian Family Violence Prevention Legal Service Aboriginal Corporation, provides legal 

assistance and social support to Aboriginal and Torres Strait Islander people who are experiencing family violence.  It is a not 
for profit Aboriginal community controlled organisation.  It operates both in Perth and a number of regional locations 
throughout the State.  

2 The respondent Ms Eggett who commenced employment with the applicant as a lawyer in September 2023, was stood down 
on full pay from 4 April to 28 April 2025 during which time a workplace investigation into allegations regarding her conduct 
took place.  It was alleged by the respondent that her being stood down by the applicant arose from a lawyers’ meeting held on 
3 April 2025 at the applicant’s Perth premises, during which the respondent alleged she made an employment related enquiry.  
Alternatively, that the respondent was able to make such an enquiry to the Western Australian Legal Practice Board.  It was 
contended by the respondent that her being stood down in these circumstances, constituted damaging action under s 97 of the 
Industrial Relations Act 1979 (WA), and the applicant accordingly, contravened s 97A of the Act.    

3 The respondent commenced proceedings under s 97A of the Act alleging that the applicant had engaged in damaging action: 
Eggett v Western Australian Family Violence Prevention Legal Service Aboriginal Corporation [2026] WAIRC 00170. 

4 The three key players involved in the matter on behalf of the applicant were Ms Martin the Chief Executive Officer, Ms 
Barlow the Human Resources Manager and Ms Dodd the applicant’s Principal Legal Officer.  In terms of relevant decision 
making by the applicant, whilst endorsed by Ms Martin, it was Ms Barlow who recommended that the respondent be stood 
down.  She did so on the basis of complaints received by her, which led her to believe that the respondent had disparaged or 
raised concerns about Ms Dodd, in Ms Dodd’s capacity as the respondent’s manager, both during the lawyers meeting on 3 
April 2025 and after it.   

5 At the time of the stand down decision being made, it was found that Ms Barlow was not aware of what was precisely said by 
the respondent in the course of the meeting, and ultimately, Ms Barlow’s belief was found to be erroneous.   

6 In the proceedings at first instance, the learned Industrial Magistrate referred to the record of the meeting, which contained the 
following extract, where the respondent stated: 

And correct me if I’m wrong, so that [Ms Dodd’s] not bothered, it is my understanding the [Legal Practice Board’s] 
provision is just another solicitor that’s not restricted anymore can technically sign off and the onus is then on their 
practice certificate. It’s just someone has to be aware. 

7 The learned Industrial Magistrate concluded that this was an employment related enquiry for the purposes of s 97A(1) of the 
Act.  This conclusion was reached on the footing that under the respondent’s contract of employment with the applicant, there 
could be no requirement or direction for her to undertake her duties at odds with her obligations as a legal practitioner; that it 
was an enquiry that the respondent was ‘able to make’; and given the link between the enquiry and her role as the supervisor of 



1014                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

a restricted legal practitioner in accordance with her contract of employment and consistent with her obligations as a legal 
practitioner, it was an employment related enquiry that she was able to make. 

8 Various findings were made by the learned Industrial Magistrate in relation to the application of ss 97A and 97B of the Act.  
Additionally, as the respondent proceeded on workers’ compensation under the Workers’ Compensation and Injury 
Management Act 2023, consideration was given as to whether the receipt of workers’ compensation payments under the WCIM 
Act precluded an award of compensation for loss or injury under s 97B of the Act.  In concluding that it did not do so, the 
learned Industrial Magistrate found that the applicant had contravened s 97A(1) of the Act in standing down the respondent and 
ordered the applicant to pay compensation to the respondent in the sum of $35,000.  The question of penalties for a 
contravention of the Act was adjourned to a later date.   

Appeal to the Full Bench 
9 The applicant has appealed against the decision of the court to the Full Bench.  The grounds of appeal are: 

(1) The presiding magistrate erred in the proper construction of s 97A(1) and (2) as follows: 
(a) The presiding magistrate erred in finding that s 97A(1) prohibited the taking of damaging action for 

the reason, or for reasons that include, that an employee has in fact made an employment-related 
inquiry or complaint (Reasons [86]-[87]). On the proper construction of s 97A(1), the only prohibition 
is against the taking of damaging action for the reason, or for reasons that include, that an employee is 
able to make an employment-related inquiry or complaint. 

(b) The presiding magistrate erred in concluding that s 97A(2) operates such that, if the employer is not 
able to rebut the presumption in s 97A(2), it is presumed to have acted for a prohibited reason 
(Reasons [125], [138]-[139]). On the proper construction of s 97A(1) and (2), the presumption in s 
97A(2): 
a. may establish that an employer acted for reasons, or for reasons that include, that an 

employee in fact made or proposed to make an inquiry or complaint; but 
b. will not, by itself and without more, establish that an employer acted for reasons, or for 

reasons that include, that an employee is able to make an inquiry or complaint. 
(2) The presiding magistrate erred in fact and law in finding that the inquiry made by the Respondent on 3 April 

2025 was an employment-related inquiry she was able to make within the meaning of s 97A(1). 
(a) The presiding magistrate found that the relevant part of the inquiry made by the Respondent on 3 

April 2025 was to be understood as referring to her own position with respect to a restricted 
practitioner (Reasons [121]-[122]) and an inquiry about her role in supervising that restricted 
practitioner (Reasons [124]). The presiding magistrate should have found that the inquiry related to 
who a restricted practitioner should go to if they required supervision. 

(b) Further or alternatively, the presiding magistrate erred in finding that the inquiry was underpinned by 
an entitlement or right arising from the Respondent's contract of employment, in circumstances where: 
(i) the presiding magistrate found (with respect, correctly) that the Respondent could not be 

required or directed to perform her duties in a manner inconsistent with her professional 
obligations as a legal practitioner (Reasons [114]); 

(ii) the Respondent was "able to make" an inquiry with respect to that subject matter, namely, a 
requirement or direction by the Appellant inconsistent with her professional obligations; 

(iii) however, the presiding magistrate did not find that the inquiry made by the Respondent 
concerned any requirement or direction, real or hypothetical, placed upon her by the 
Appellant (see Reasons [120]-[123]), let alone any requirement or direction inconsistent 
with any aspect of the Respondent's professional obligations; 

(iv) if, contrary to (iii) above, the presiding magistrate did so find, that finding was erroneous; 
and 

(v) consequently, the presiding magistrate should have found that the Respondent's inquiry was 
not one she was "able to make" in the relevant sense. 

(3) The presiding magistrate erred in finding that the damaging action against the Respondent was taken for a 
reason which was prohibited (Reasons [139]-[140]). 
(a) As dealt with in ground 1(a), on the proper construction of s 97A(1), the only prohibited reason is that 

an employee is able to make an employment-related inquiry. The presiding magistrate did not find that 
reason to be a reason for the decision, and it could not plausibly be found to be a reason for the 
decision. 

(b) Alternatively, as dealt with in ground 1(b), on the proper construction of s 97A(1) and (2), a failure to 
rebut the reverse onus does not, without more, establish that a decision was made for a prohibited 
reason. The presiding magistrate erroneously considered that the failure to rebut the reverse onus itself 
established a contravention of s 97 A(1) (Reasons [139]-[140]). 

(c) Alternatively, the presiding magistrate erred in failing to find that neither the Respondent's ability to 
make an employment-related inquiry nor the actual exercise of that right (if it was in fact exercised) 
was a reason for the decision, in circumstances where: 
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(i) the presiding magistrate found that the relevant decision-makers were Ms Martin and Ms 
Barlow (Reasons [64]-[65], [79]); 

(ii) the presiding magistrate found that Ms Martin adopted Ms Barlow's reasons for the decision 
(Reasons [138]), such that Ms Barlow's reasons were the only reasons in issue; 

(iii) the presiding magistrate found that Ms Barlow, at the time of making the decision, did not 
know what had actually occurred at the lawyers' meeting on 3 April 2025 (Reasons [129]), 
and mistakenly believed that the Respondent had disparaged her manager, Ms Dodd, at that 
meeting and elsewhere (Reasons [130]); 

(iv) damaging action taken for the reason that the Respondent had disparaged a fellow employee 
is not taken for a prohibited reason, even if that belief is mistaken and even if the 
disparagement was related to a query about the supervision which is found to be an 
employment-related the employee is able to make (cf Reasons at [136]); and 

(v) in any event, Ms Barlow was not aware of the details of the Respondent's inquiry which 
enabled it to be characterised as an employment-related inquiry the Respondent is "able to 
make" (if it is to be so characterised), and therefore could not have acted for a prohibited 
reason. 

(4) The presiding magistrate erred in law in finding that s 97B(5) did not prevent the award of compensation for 
loss or injury in circumstances where the Respondent had made a claim under the Workers Compensation and 
Injury Management Act 2023 (WA) (WCIM Act) which had not been withdrawn or failed for want of 
jurisdiction (Reasons [157]). 

(5) The presiding magistrate erred in law in assessing compensation on the basis the Respondent had suffered an 
adjustment disorder in circumstances where ss 418 and 421 of the WCIM Act preclude the award of damages in 
respect of that injury (Reasons [167]). 

The applicant seeks a stay 
10 An application for a stay was filed by the applicant.  The grounds in support of the stay are in the following terms: 

1. The Applicant is the Appellant in this proceeding. 
2. On 14 April 2026, the Appellant filed a notice appeal of the orders of Industrial Magistrate Cosentino dated 26 

March 2026. 
3. If the appeal is successful, the Appellant will not be liable to pay any compensation sum and/or any pecuniary 

penalty, and the orders made will be set aside. 
4. The appeal raises bona fide and, in material respects, novel questions of law for determination by the Full 

Bench. Those questions include the proper construction of the damaging action regime and its interaction with 
the workers' compensation framework, in circumstances where the decision under appeal is the first successful 
claim under that regime. The appeal therefore raises serious issues to be tried and is not merely arguable. 

5. In particular, and without being exhaustive: 
a. The appeal raises questions about the proper construction of s 97A(1) and (2) of the Industrial 

Relations Act 1979 (WA), which contain clear inconsistencies as to the prohibited reason (that an 
employee is able to make an inquiry or complaint in subs (1), as opposed to that an employee made or 
proposed to make such an inquiry or complaint in subs (2)), and must be construed consistently with 
the principles which apply to a penal provision. 

b. The appeal also raises questions about whether the provisions of the WCIM Act limit any award of 
damages for injury. Under analogous legislation, it was concluded in Leggett v Hawkesbury Race 
Club Ltd (No 4) (2022] FCA 622 that there was such a limit, albeit the limit was of no effect due to 
the constitutional principles preventing NSW legislation from limiting the Federal adverse action 
scheme. No such constitutional principles apply in this case. 

c. More specific to the present case, as set out in the notice of appeal, the presiding magistrate found that 
damaging action was taken because of an erroneous belief that the Respondent had disparaged her 
manager. Even if that disparagement occurred in the course of making an employment-related inquiry, 
it would not be prohibited to take action for the fact of the disparagement: see, analogously, CFMEU 
v BHP Coal Pty Ltd (2014) 253 CLR 243. 

6. The issues raised by the appeal primarily concern matters of statutory construction or the application of the law 
to the facts as found by the presiding magistrate. This is not a case in which there will be any particular 
deference to the advantages enjoyed by the presiding magistrate. 

7. If a stay is refused and the Appellant is required to satisfy any compensation sum payable and/or penalty orders 
to the Respondent prior to determination of the appeal, there is a material risk that those funds will not be 
recoverable in the event the appeal succeeds, giving rise to substantial prejudice and a real risk that the appeal 
will be rendered nugatory. That risk arises in circumstances where: 
(a) the Respondent was self-represented at first instance; 
(b) the Respondent was not a high-income employee; 
(c) the Respondent suggested that she was unable to work full-time (Decision (180]); and 
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(d) the only person in a position to lead evidence as to a capacity to repay is the Respondent, and if she 
does not lead any such evidence, an inference may properly be drawn in accordance with Jones v 
Dunkel (1959) 101 CLR 298. 

8. The Appellant is a not-for-profit, Aboriginal community-controlled organisation incorporated under the 
Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth), registered with the Office of the Registrar 
of Indigenous Corporations, and regulated under the Australian Charities and Not-for-profits Commission Act 
2012 (Cth). The immediate outflow of funds pending appeal would materially impact its operations and 
charitable purposes. 

9. If the matter proceeds to a penalty hearing prior to determination of the appeal, the parties will incur further 
substantial costs and Court resources will be expended unnecessarily. In the event the appeal succeeds, those 
steps may be rendered otiose. 

10. The balance of convenience favours the grant of a stay. The prejudice to the Appellant if a stay is refused 
outweighs any prejudice to the Respondent occasioned by a short delay pending determination of the appeal. 
The Appellant undertakes to prosecute the appeal expeditiously. 

11. Any prejudice to the Respondent arising from delayed receipt of compensation is mitigated by the accrual of 
applicable interest on the judgment sum. 

12. In those circumstances, it is appropriate to preserve the status quo pending determination of the appeal to 
maintain the utility of the appellate process. 

13. If necessary, the Appellant is willing to provide appropriate security (including payment into the Commission or 
into a controlled account to be held on trust) pending determination of the appeal. 

14. The prejudice to the Respondent could also be mitigated if the Full Bench is able to deal with the hearing on an 
expedited basis. 

11 At any time after the institution of an appeal to the Full Bench under s 84 of the Act, a party to the proceedings may apply to 
the Commission under s 84(6) that the decision appealed against be stayed either wholly or in part, pending the hearing and 
determination of the appeal.  I am satisfied that the applicant has standing to do so. 

12 The relevant principles applicable to a stay are well established.  In Xu Hong Bin v Yan Li [2021] WAIRC 00662; (2021) 102 
WAIG 37 I  said at [8] as follows: 

8  For the purposes of the disposition of the present application, I refer to my recent decision on a stay application 
in GHD Pty Limited v WorkSafe Western Australia Commissioner [2021] WAIRC 00190; (2021) 101 WAIG 
569 where at [8] I said as follows:  

The relevant principles applicable to stay applications are not in contest. Reference was made by both 
parties to John Holland Group Pty Ltd v The Construction, Forestry, Mining and Energy Union of 
Workers [2005] WAIRC 02983; (2005) 85 WAIG 3918, per Ritter AP at [31] – [38]. These principles 
were recently discussed and considered by the Court of Appeal in Hancock Prospecting Pty Ltd v 
Wright Prospecting Pty Ltd [2019] WASCA 141, where the Court, at [47] - [48] said:   

An application for a suspension order under s 15 of the Civil Judgments Enforcement Act 
2004 (WA) or an interim order for a stay under r 44 of the Supreme Court (Court of Appeal) 
Rules 2005 (WA) is generally considered in the framework of the principles enunciated in 
Eastland Technology Australia Pty Ltd v Whisson. Those principles were conveniently re-
stated by Pullin JA in Tradesman Technologies Pty Ltd v Ameduri in the following terms:  
(a) The successful litigant is ordinarily entitled to enforce a judgment pending the 

determination of any appeal.   
(b) It is for the applicant for a stay to move the court to a favourable exercise of its 

discretion. Under s 15(3) this court may only make a suspension order if there are 
'special circumstances' that justify doing so and in an application for a stay under 
the rules this is also a usual requirement.   

(c) The central issue will be whether the grant of a stay is perceived to be necessary to 
preserve the subject matter or the integrity of the litigation or whether a refusal of 
a stay could create practical difficulties in respect of the relief which may be 
granted on appeal. This may shortly be described as requiring the court to consider 
whether the right of appeal will be rendered nugatory if a stay is not granted.   

(d) If it can be demonstrated that the right of appeal will be rendered nugatory if a stay 
is not granted, the stay will generally still be refused unless it can be established 
that the appeal has ultimately reasonable prospects of success.   

(e) Finally, the stay may still be refused where it appears that the balance of 
convenience does not lie in favour of the applicant where, for example, the grant 
of a stay will occasion hardship to the respondent which may not be alleviated by 
the terms upon which the stay may be granted.  

Accordingly, consideration of whether there are 'special circumstances' justifying an interim 
stay normally involves assessment of three things:  
(1) Is the stay necessary to preserve the subject matter or the integrity of the 
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litigation?  
(2) Does the appeal have reasonable prospects of success?  
(3) Does the balance of convenience favour the grant of the stay? 

Consideration 
13 The stay application came before me on 30 April 2026.  Despite the opportunity being given to do so, the respondent was 

unable to appear on either the originally listed date or the date of the hearing.  The respondent  relied on her response and 
statutory declaration filed in support of it, and stated she would accept the decision of the Commission in relation to the stay 
application.  In short, the respondent contended that the learned Industrial Magistrate’s reasons for decision were detailed and 
thorough and relied heavily on comparable federal legislation dealing with similar subject matter.  Additionally, the respondent 
referred to the evidence filed by the applicant in relation to its funding arrangements and that it would have been previously 
known that any payment awarded would require a reallocation of its funds.  Also, it was contended by the respondent that she 
had concerns that the applicant’s funds may be dissipated while the appeal is awaiting to be heard.  In view of this, the 
respondent submitted that if a stay were granted, then a preferable course would be the issuance of an order that the funds be 
paid into a trust account. 

14 Having heard the application, and having regard to the respondent’s response and evidence in support, at the conclusion of the 
proceedings I ordered, for reasons to be published in due course, that the decision at first instance be stayed.  These are my 
reasons, briefly expressed, for reaching that view. 

15 Turning firstly to whether the appeal has any prospects of success.  As the applicant correctly submitted, a stay application is 
not the time at which detailed and fulsome argument is put in relation to each and every ground of appeal.  What is required is 
a broad brush assessment of the decision at first instance and the grounds of appeal, in order to establish whether there is at 
least an arguable case on the appeal to be heard by the Full Bench.  I accept, as submitted by the applicant, that the appeal does 
give rise to some novel questions in relation to the application of the damaging action provisions of the Act, and in this case, 
their relationship to the relevant provisions of the WCIM Act, yet to be considered by the Full Bench.  It is also the case that 
there is some complexity in the terms of the damaging action scheme under the Act.    

16 In particular, the applicant focused on grounds 2(a), 2(b) and 3(c) of the grounds of appeal concerning the nature of the enquiry 
made and the reasons for the applicant’s decision to stand down the respondent.  It was submitted that for the purposes of 
ground 2(b), an enquiry would be one characterised as an employment-related enquiry able to be made within s 97A(1) of the 
Act if, on the facts of this case, it was of a kind dealt with in the respondent’s contract of employment.  The applicant took no 
issue with an example of such a subject matter, that the respondent could not be directed or required to act in a manner 
inconsistent with her professional obligations as a solicitor.  However, in this case, the applicant contended that the enquiry 
that the respondent actually made was not connected with any direction or requirement imposed on her by the applicant under 
her contract of employment.  Given the findings made by the learned Industrial Magistrate, on the contrary, the relevant 
enquiry was one concerning the professional obligations of an unrestricted legal practitioner generally, in authorising advice 
that a restricted legal practitioner may give.   

17 Furthermore, as to ground 3(c), the applicant contended that on the findings made by the learned Industrial Magistrate, the 
standing down of the respondent by the applicant did not arise because the respondent made an employment related enquiry at 
the meeting.  Rather, the applicant, through both Ms Martin and in particular Ms Barlow, subjectively, but mistakenly 
believed, that the respondent had disparaged Ms Dodd in the course of the lawyer’s meeting in connection with that enquiry.  
Whilst not cavilling with the proposition that s 97A(1) concerns the subjective views of a decision maker, it was contended that 
if that concern relates to the disrespectful manner in which that right is exercised, rather than the fact of its exercise, this will 
not give rise to a contravention: Construction, Forestry, Mining and Energy Union v BHP Coal Pty Ltd [2014] HCA 41; 
(2014) 253 CLR 243. 

18 As to matters of statutory construction, squarely raised by ground 1 of the grounds of appeal, this relates to ss 97A(1) and (2) 
of the Act.  In particular, the issue raised is the distinction in those provisions between the ability to make an enquiry or a 
complaint, dealt with in s 97A(1), and the actual making or proposed making of an enquiry or complaint, dealt with in s 97A(2) 
of the Act.  It was submitted that the language of both provisions creates a disconnect such that they should be construed as 
involving different concepts.  The relevant provisions of the Fair Work Act 2009 (Cth) were referred to, by way of comparison, 
when dealing with the exercise of workplace rights. 

19 On the basis that s 97A of the Act is a civil penalty provision, it was submitted that it is penal in nature, and it ought not be 
given a generous or broad construction: Construction Forestry Mining and Energy Union v Mammoet Australia Pty Ltd 
[2013] HCA 36; (2013) 248 CLR 619; Deputy Commissioner of Taxation v O’Donoughue [2022] WASC 153.  On this basis, 
it was contended that s 97A(1) only extends to the prohibition on damaging action because a person possesses an ability to 
make a relevant complaint or enquiry.  It does not prohibit damaging action as a result of a person exercising or proposing to 
exercise, such an ability.  Secondly s 97A(2) creates a presumption that the reasons of the employer were the exercise or 
proposed exercise of an ability, rather than a presumption that the employer’s reasons were the possession of such an ability.  
On this basis, it was contended that the presumption in s 97A(2) is not able to support a contravention because what s 97A(2) 
presumes, is different to what s 97A(1) prohibits.   

20 While accepting that these matters of statutory interpretation have been raised for the first time on the appeal, given that it is 
central to and may be dispositive of the claim generally, it was contended that the circumstances are such that these issues 
ought be permitted to be raised on appeal, both given the uncertainty as to the terms of the statute and the public interest in this 
matter being resolved by the Full Bench: Water Board v Moustakas [1988] HCA 12; (1988) 180 CLR 491. 

21 As to the question of remedies, dealt with in grounds 4 and 5 of the grounds of appeal, these relate to the relationship between 
the damaging action provisions of the Act and the WCIM Act.  These matters relate to the jurisdiction and power of the court to 



1018                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

award compensation in the case of an established contravention of s 97A(1).  Given the decision at first instance is the first 
occasion of a successful damaging action claim, leading to an award of compensation for loss and injury, it was contended that 
these provisions have not been given any detailed consideration to date.  It was submitted that as s 97B(5) prevents ‘double 
dipping’ in the seeking of remedies both under the Act or any other written law arising from the same damaging action, then 
there is a reasonably arguable case that s 97B(5) would preclude an award of compensation in circumstances where a person is 
in receipt of workers’ compensation payments arising from the same relevant damaging action.   

22 Furthermore, the applicant submitted that the relevant ‘injury’, the subject of ground 5 of the grounds of appeal, as defined in 
the WCIM Act, and the restrictions in ss 418 and 421 of the WCIM Act, arguably mean that the adjustment disorder allegedly 
suffered by the respondent following the stand down, as being such an injury, could not be taken into account under s 97B in 
determining compensation for loss or injury: Leggett v Hawkesbury Race Club Ltd (No 4) [2022] FCA 622.   

23 In relation to preserving the subject matter of the appeal, the applicant’s principal concern was that in relation to the payment 
of the $35,000 compensation award, and any penalty that may be subsequently imposed, there was a real risk that such 
payments may be unrecoverable.  It was contended that the available evidence in the proceedings below suggests that the 
respondent is a person with financial commitments and who has limited means. On the basis of the statutory declaration filed 
by Mr Used on behalf of the applicant, in the absence of any evidence to the contrary filed by the respondent, it would be open 
to draw a Jones v Dunkel ([1959] HCA 8; (1959) 101 CLR 298) inference.  On these bases, the applicant contended that based 
on what is available before the Commission, it was open to conclude that would be necessary to stay the decision at first 
instance the subject of the appeal, in order to preserve the subject matter of the proceedings before the Full Bench.   

24 Finally, is the question of balance of convenience. There is no identified prejudice by the respondent in her response to the stay 
application, that would not be met by any award of interest to a delayed payment, if the appeal is unsuccessful.  On the other 
hand, being a not for profit organisation, it is accepted that any prejudice accruing to it in the provision of its public services 
ought to be avoided.   

25 Whilst the respondent in her response raised the possibility of funds of the applicant being dissipated in some way, I was not 
persuaded on the evidence filed in these proceedings by the applicant, that there is any prospect that that could occur.  Rather, 
the payment of compensation to the respondent would mean that given any payment would be from the applicant’s reserve 
account, this would preclude those same funds being used for other purposes.  It was submitted that if the Commission did 
have concerns in this respect, then a stay could be granted on the condition that the compensation sum awarded to the 
respondent be paid by the applicant into a trust account. 

Conclusions 
26 For the foregoing reasons, I was satisfied that there are arguable issues arising on the appeal grounds such that a stay of the 

decision at first instance should be granted.  In order to protect the interests of both the applicant and the respondent, I 
considered that an order that the compensation sum be paid into the Pragma Lawyers trust account would be the most 
appropriate order to make.   
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Reasons for Decision 
THE COMMISSION IN COURT SESSION: 
Introduction 
1 Rights of entry and inspection by authorised representatives under the Industrial Relations Act 1979 (WA) are governed by 

Part II Division 2G of the Act.  These provisions were introduced by the Industrial Relations Legislation Amendment Act 2024 
(WA).  The amendments commenced on 31 January 2025. The amendments introduced a requirement that right of entry under 
the Act may only be exercised by an ‘authorised representative’.  Such a person is one who holds a right of entry permit.  A 
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person’.  This involves assessing the application for a permit against ‘fit and proper person criteria’ and any other matter the 
Commission considers relevant. 

2 A right of entry permit is important.  It enables a holder to enter premises to hold discussions with employees and to 
investigate certain breaches of legislation, including the Work Health and Safety Act 2020 (WA) in relation to safety issues.  
Authorised representatives have substantial powers to request the production of employment records from an employer, and to 
gather evidence in relation to a suspected breach.  A right of entry permit provides a lawful basis to enter and remain on 
premises where relevant employees work, that would otherwise constitute a trespass at common law: Molina v Zaknich [2000] 
WASCA 390 per Hasluck J at [50] referring to Coco v R (1994) 179 CLR 427. 

3 As to the scheme for entry permits under the Fair Work Act 2009 (Cth), upon which Part II Division G of the Act is largely 
based, in Maritime Union of Australia v Fair Work Commission [2015] FCAFC 56, North, Flick and Bromberg JJ observed 
at [13]-[15]: 

[13] Although the questions for resolution may be stated simply, it is important to recognise at the outset that Part 3-4 
of the Fair Work Act fundamentally modifies common law rights. 

[14] A person granted an entry permit is conferred extensive power.  Entry permits confer rights which significantly 
erode the common law right of occupiers to exclude those to whom they do not wish to grant entry.  The 
Commonwealth legislature has nevertheless long concluded that conferring such powers is necessary in the 
context of industrial law.  But it has also long sought to strike a balance between common law rights and 
otherwise untrammelled power.  When construing a provision of an award and s 42A of the Conciliation and 
Arbitration Act 1904 (Cth), Keely, Gray and Ryan JJ in Meneling Station Pty Ltd v Australasian Meat Industry 
Employees’ Union (1987) 18 FCR 51 at 61 to 62 thus observed: 

The right of entry contemplated by s 42A of the Act is available at any time during working hours, and for 
other purposes than the inspection of roster, time and wages records.  It is also subject to conditions.  
Clause 23 has been framed, in our view, to strike a balance between the interest of a union party to an 
award in monitoring its observance and detecting breaches of it by an employer, and the interest, on the 
other hand, of an employer in carrying on business without interruption or harassment.  A construction of 
the clause which favours one of those interests to a point where the other can be given scarcely any 
recognition is, therefore, to be avoided unless the language of the clause compels its adoption.  
Accordingly, since cl 23 of the Award provides a right to inspect records, it is reasonable to construe it as 
incidentally conferring a specific, preliminary, right to enter premises for that purpose. 

See also: Lane v Arrowcrest Group Pty Ltd (1990) 27 FCR 427 at 439 to 440 per von Doussa J. 
[15] Section 480, extracted at [8] above, sets out that the object of Part 3-4 is to establish a framework that balances 

the right of organisations to represent their members, the right of employees to receive information and 
representation, and the right of occupiers of premises and employers to go about their business without undue 
inconvenience.  The rights conferred by Part 3-4, including to enter premises and interview persons about 
suspected contraventions and to hold discussions with employees, have thus been assessed by the legislature as an 
appropriate balance between the rights of organisations, employees and occupiers.  The rights conferred, however, 
are not “untrammelled” and are subject to both express and implied constraints: Australasian Meat Industry 
Employees’ Union v Fair Work Australia [2012] FCAFC 85 at [56], (2012) 203 FCR 389 at 405 per Flick J 
(Tracey J agreeing).  The exercise of rights conferred upon a “permit holder” renders lawful that which would 
otherwise be unlawful: cf.  Federal Commissioner of Taxation v Australia and New Zealand Banking Group 
Limited (1979) 143 CLR 499 at 540 per Mason J. 

4 In enacting Part II Division G of the Act, the State legislature has likewise, balanced the rights of permit holders on the one 
hand, and occupiers and persons at premises, on the other.  This is in view of the extensive powers conferred on right of entry 
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holders, and the significant modification of the common law effected by them.  Those who hinder or obstruct a right of entry 
permit holder face a civil penalty for doing so.  Those right of entry permit holders who misconduct themselves may face 
consequences, including the imposition of conditions on their permit, or the suspension or revocation of the right of entry 
permit. 

5 This case concerns allegations of misconduct by a right of entry permit holder, Mr Margjini, an official employed by the 
CFMEU, Construction and General Division, Western Australia Divisional Branch, the federal counterpart body of the second 
respondent, the Construction, Forestry, Mining and Energy Union of Workers.  The right of entry permit applies to the exercise 
of rights of entry by Mr Magjini as an official of the CFMEUW. 

6 In brief, whilst the factual issues will be explored in greater depth below, on 14 May 2025, in the late morning, at a 
construction site known as the Sydney Charles Quarter Project, on the corner of Newcastle and Golding Streets in West Perth, 
Mr Margjini, in company with another person Mr Modica, a CFMEU delegate, attended the site to meet with a contractor 
(Cityscape) represented by Mr Calabro, a contractor to the builder of the project, PACT Construction.  The purpose of the 
meeting was to discuss the potential employment of Mr Modica by Cityscape as a working delegate on the project.  In the 
course of that meeting on the site, an incident occurred between Mr Margjini and Mr Calabro, witnessed by other persons 
present, and partially captured by CCTV video. 

7 It was contended by the Registrar that Mr Margjini engaged in aggressive and intimidating behaviour towards Mr Calabro. 
Additionally, the Registrar contended that having regard to Mr Margjini’s extensive criminal record, in conjunction with his 
conduct on the Sydney Charles Quarter Project on the date in question, Mr Margjini is not a fit and proper person to hold a 
right of entry permit under the Act, and it should be revoked. 

8 This is opposed by Mr Margjini and the CFMEUW.  Whilst both Mr Margjini and the CFMEUW conceded that Mr Margjini’s 
conduct on the day in question was ‘unprofessional, aggressive and inappropriate’ (see respondents’ closing submissions 
at [84]), it was contended that Mr Margjini was provoked by the conduct of Mr Calabro and, in all the circumstances, his right 
of entry permit should not be revoked or suspended.  It was contended that Mr Margjini’s criminal past was long ago and he is 
now reformed.  In the alternative, it was submitted that should the Commission in Court Session consider that the events on 
14 May 2025 require a sanction, then conditions can be imposed on Mr Margjini’s right of entry permit.  Both Mr Margjini and 
the CFMEUW undertook to extend any such conditions to any new right of entry permit issued by the Commission to 
Mr Margjini under the Act. 

The application and grounds 
9 The application filed by the Registrar seeks an order under s 49T of the Act, that Mr Margjini’s right of entry permit be 

revoked.  As originally filed, the grounds in support of the application were as follows: 
1. The applicant applies pursuant to section 49T of the Industrial Relations Act 1979 (WA), for the respondent’s 

right of entry (ROE) permit to be revoked on the following grounds: 
a. the respondent has intentionally and unduly hindered an employer or employees during their working time 

when, on 14 May 2025, at a worksite in Western Australia, he engaged in intimidating and harassing 
behaviour towards Mr Joe Calabro, by threatening, headbutting and pushing Mr Calabro with his head, 
when in the presence of other employees; and / or 

b. the respondent is not a fit and proper person to hold an ROE permit, having regard to his conduct on 
14 May 2025 and his criminal history, which involves offences involving entry onto premises, the 
intentional use of violence against others, weapons offences, intentional damage of property, and failures 
to comply with court orders. 

Please see the attached statutory declaration of Susan Bastian in support of this application. 
10 Subsequently, the Registrar advised the Commission in Court Session that she did not press ground 1(a) and was content to 

rely upon ground 1(b). 
11 Filed in support of the application, was a statutory declaration of the Registrar, Ms Susan Ivey Bastian, on 1 September 2025, 

which relevantly set out the following: 
… 

Right of Entry Permit - ROE 129/2022 
4. It is my responsibility as Registrar to monitor and track the compliance of each registered organisation with the 

statutory obligations prescribed by the Industrial Relations Act 1979 (WA) (the IR Act) and the Industrial 
Relations Commission Regulations 2005 (WA) (the Regulations).  I delegate the responsibility for the 
assessment of registered organisation compliance matters to the Registered Organisations Compliance Lead 
(Ms Sophie Pontifex). 

5. Regulation 77I of the Regulations requires that I keep a register of right of entry permits issued by the 
Commission.  That register is currently maintained by Ms Pontifex. 

6. On 6 August 2025, I directed that Ms Pontifex review the register of right of entry permits issued by the 
Commission to confirm whether Mr Edmond Margjini currently has or had ever held a right of entry permit. 

7. Ms Pontifex reported to me, and I believe to be true, that Mr Margjini holds a current right of entry permit. 
7.1. The right of entry permit carries reference number ROE 129/2022. 
7.2. Mr Margjini was issued with ROE 129/2022 as a result of an application made by the secretary of the 

The [sic] Construction, Forestry, Mining and Energy Union of Workers (CFMEUW), Mr Michael 
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Buchan, to have that right of entry permit issued. 
7.3. The application was filed on 29 September 2022 and a copy of it is attached to this statutory 

declaration and marked as SB-1. 
7.4. The right of entry permit was issued to Mr Margjini on 3 October 2022.  A copy of the right of entry 

permit issued to Mr Margjini is attached to this statutory declaration and marked as SB-1A. 
8. Ms Pontifex reported to me, and I believe to be true, that there are no other records of Mr Margjini holding a 

right of entry permit issued by the WAIRC. 
Inquiry into Conduct of Authorised Representative 
9. On 6 August 2025, Ms Pontifex alerted me to a newspaper article that had been published on 5 August 2025 by 

The Australian Financial Review which alleged that Mr Margjini had engaged in certain conduct on a work site 
in Western Australia on 14 May 2025.  A copy of the newspaper article is attached to this statutory declaration 
and marked as SB-2. 

10. I directed that Ms Pontifex undertake an inquiry into the alleged conduct detailed within the newspaper article 
as it pertained to Mr Margjini. 

11. On 8 August 2025, Ms Pontifex made an application to the Fair Work Commission (FWC) pursuant to section 
655(2)(b) of the Fair Work Act 2009 (Cth) seeking the disclosure of materials that related to Mr Margjini’s 
application for a FWC right of entry permit in 2023 (which holds a reference of RE2023/32), and the 
subsequent application made by the Fair Work Ombudsman in 2024 to have that permit suspended (which holds 
a reference of RE2024/717). 

12. On 27 August 2025, the FWC provided certain documents in response to that request which included: 
12.1. Witness Statement of Kivraj Singh dated 20 March 2023 which is attached to this statutory declaration 

and marked as SB-3. 
12.2. Witness Statement of Edmond Margjini dated 20 March 2023 which is attached to this statutory 

declaration and marked as SB-4. 
13. On 12 August 2025, Ms Pontifex sought confirmation from PACT Construction as to the accuracy of the 

identity of the individual who had been named in the article at attachment SB-2.  A representative for PACT 
Construction confirmed that Mr Margjini had been present at the alleged incident described.  A copy of that 
correspondence is attached to this statutory declaration and marked as SB-5. 

14. On 14 August 2025, Ms Pontifex sought to obtain from PACT Construction any materials that it held regarding 
the alleged incident on 14 May 2025. 

15. On 22 August 2025, a legal representative for PACT Construction released the following materials to 
Ms Pontifex which related to the alleged incident on 14 May 2025: 
15.1. Video footage which is attached to this statutory declaration and marked as SB-6. 
15.2. A written statement of Joe Calabro dated 14 May 2025 at 1 :27 PM which is attached to this statutory 

declaration and marked as SB-7. 
16. Having reviewed the materials supplied by PACT Construction and the FWC, I formed a view that Mr Margjini 

may no longer be a fit and proper person for the purposes of section 49P of the IR Act and I instructed that these 
proceedings be initiated. 

Some preliminary matters 
12 An issue arose at the outset of the case on the first day of the hearing, in relation to the case advanced by the Registrar, on the 

grounds as filed.  At [27] of the opening submissions of Mr Margjini and the CFMEUW, it was contended that the Registrar 
departed from her case at [35] and [52] of her opening submissions, by impermissibly invoking s 49T(4)(c) of the Act as a 
basis to support the revocation of Mr Margjini’s permit, beyond s 49T(4)(b)(ii). 

13 In response, the Registrar denied this was so and referred to correspondence between the parties’ solicitors, tendered as 
exhibit A2 and the affidavit of the Registrar, made in support of the application when it was filed, referred to below.  In a letter 
from Eureka Lawyers to the State Solicitor’s Office dated 15 September 2025, the solicitors foreshadow an application for 
particulars, in response to an allegation that the Registrar’s grounds lacked particularity as to the specific conduct and criminal 
history relied on. 

14 At the top of page 3 of the letter from Eureka Lawyers, it is said that ‘We assume ground 1(b) (that now solely relied on by the 
Registrar), is intended to relate to s 49T(4)(c)…’  In the course of a reply letter dated 15 September 2025, the State Solicitor’s 
Office, when responding to the points raised in Eureka Lawyer’s letter, in referring to ground 1(b), note that the relevant 
conduct of Mr Margjini relied on in ground 1(b), was relevant to both s 49T(4)(b)(ii) and ‘s 49T(4)(iii)’.  The latter is accepted 
as an error and was intended to refer to s 49T(4)(c). 

15 The combined effect of the State Solicitor’s reply letter, and the assumption adopted on page 3 of the letter from Eureka 
Lawyers, makes it clear that the Registrar was not only relying on s 49T(4)(b)(ii) but also s 49T(4)(c).  Mr Margjini and the 
CFMEUW were put on notice of this early on in the proceedings, and their complaint in this regard is not made out. 

16 The next preliminary matter raised by the Registrar was the decision of the Fair Work Commission of June 2023, to issue 
Mr Margjini a right of entry permit under s 512 of the Fair Work Act 2009 (Cth): Construction, Forestry, Maritime, Mining 
and Energy Union-Construction and General Division, WA Divisional Branch [2023] FWC 934.  It was submitted by the 
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Registrar that from the opening written submissions of Mr Margjini and the CFMEUW, it seemed to be a part of their case that 
this decision established that Mr Margjini was a fit and proper person to be granted a right of entry permit, and in some way, 
the Registrar had an onus to establish this decision was wrong. 

17 The Registrar submitted that this decision was not relevant for two reasons.  The first was that it was decided under a different 
statutory scheme and on a different body of evidence, although some of it is the same.  Second, the decision was made well 
before the events of 14 May 2025, and that evidence forms an important part of the Registrar’s case in support of the 
revocation application, in conjunction with Mr Margjini’s criminal history.  It was contended that the events of 14 May 2025 
could not have played any part in the Fair Work Commission’s decision.  Further, while the Registrar’s submissions did not 
need to establish error in the decision, it was nonetheless affected by error in material respects, which would be considered in 
the Registrar’s closing submissions. 

18 A final matter raised was the reference by Mr Margjini and the CFMEUW in their opening submissions to an investigation by 
the Fair Work Ombudsman under the FW Act, into the matters arising from media reporting concerning the incident on 14 May 
2025.  In their written submissions, they were critical of the Registrar’s approach to this matter, in not conferring with the 
CFMEUW and Mr Margjini, before commencing these proceedings, and displaying ‘a lack of balance and objectivity’.  This 
was also reflected in correspondence from the then CFMEU WA Construction Division administrator, Mr Irving, to the 
Registrar, dated 12 September 2025, annexed to the response filed by Mr Margjini and the CFMEUW.  Despite the capacity to 
do so under s 27(1)(k) of the Act, the Administrator did not seek leave to intervene in these proceedings, to ventilate the 
matters set out in his correspondence in open court. 

19 This was in contrast to what Mr Margjini and the CFMEUW described as the ‘measured approach’ of the Fair Work 
Ombudsman.   The broad assertions made by Mr Margjini and the CFMEUW were strongly contested by the Registrar.  She 
submitted that not only was it not clear what relevance such submissions have to these proceedings, given they are not in the 
nature of a judicial review of the Registrar’s decision, but also, they are not helpful, given that the issue to be determined was 
whether the conduct of Mr Margjini, applying the statutory scheme under the Act, warranted the revocation, suspension or the 
imposition of conditions on Mr Margjini’s right of entry permit. 

20 As to these matters, whilst noting the Fair Work Commission decision to issue Mr Margjini a permit under the FW Act, it is for 
the Commission in Court Session to determine the application made by the Registrar, in light of the submissions, evidence led 
and findings of fact to be made in these proceedings, including importantly, the events of 14 May 2025, having regard to the 
relevant provisions of the Act.  Furthermore, we note that unlike the circumstance before the Commission in Court Session in 
these proceedings, the application by Mr Margjini for a right of entry permit under the FW Act was not contested and there was 
no contradictor.  Whether Mr Margjini was a fit and proper person to hold a permit was not challenged, and the Fair Work 
Commission relied on witness statements filed by Mr Margjini and the CFMMEU, along with some materials in relation to 
training.  There was some indication at an early stage in the Fair Work Commission proceedings that the Fair Work 
Ombudsman wished to be heard, but that did not eventuate.  Nor was there evidence of events of the kind that occurred on 
14 May 2025, before the Fair Work Commission in that matter.  We do not propose to comment on what were contended by 
the Registrar to be errors in the Fair Work Commission decision to grant a permit to Mr Margjini.  

21 As to what Mr Margjini, the CFMEUW and others may think as to the commencement of these proceedings by the Registrar, 
this is neither relevant nor helpful to the matters to be determined by the Commission in Court Session. 

22 This has been a substantial case.  It raises important issues in relation to the statutory scheme under the Act, regarding right of 
entry.  We have been assisted by detailed and careful written and oral submissions from counsel. 

Statutory provisions 
Part II Division 2G 
23 The scheme for right of entry permits in Part II of Division 2G of the Act commences with relevant definitions as follows: 

Division 2G — Right of entry and inspection by authorised representatives 
Subdivision 1 — Preliminary 

49G. Terms used 
(1) In this Division — 

authorised representative, of an organisation of employees, means an officer or employee of the 
organisation who holds a right of entry permit; 
conviction — 
(a) means a finding of guilt by a court, or the acceptance of a plea of guilty by a court, whether 

or not a conviction is recorded; and 
(b) includes — 

(i) a spent conviction as defined in the Spent Convictions Act 1988 section 3(1), 
regardless of sections 13 and 25 to 27 of that Act; and 

(ii) a conviction against a law of another jurisdiction if, under a law of that 
jurisdiction, the person concerned is permitted not to disclose the fact that the 
person was convicted or found guilty of the offence; 

expiry day, of a right of entry permit, has the meaning given in section 49Q(3); 
federal counterpart, in relation to an organisation, means a federal organisation that is — 
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(a) a federal counterpart (as defined in the FW (Registered Organisations) Act section 9A) of 
the organisation; or 

(b) prescribed to be a federal counterpart of the organisation by regulations made by the 
Governor; 

 fit and proper person criteria has the meaning given in section 49P(2); 
 industrial law means the following — 
(a) this Act, the LSL Act and the MCE Act; 
(b) the FW Act and the FW (Registered Organisations) Act; 
(c) another law of the Commonwealth, or a law of another State or a Territory, prescribed to be 

an industrial law by regulations made by the Governor; 
 nominated official, in relation to an application under section 49N(1), has the meaning given in 
section 49N(3); 
 relevant employee, when used in connection with the exercise of a power by an authorised 
representative of an organisation, means an employee who is a member of the organisation or who is 
eligible to become a member of the organisation; 
 right of entry permit means a permit issued by the Commission under Subdivision 3; 
 work health and safety law means — 
(a) the Work Health and Safety Act 2020; or 
(b) a law of the Commonwealth, another State or a Territory prescribed to be a work health and 

safety law by regulations made by the Governor. 
(2) In this Division, a reference to an officer or employee of an organisation includes a reference to an 

officer or employee of a federal counterpart of the organisation. 
24 Next, are the powers to enter for both holding discussions, and for investigating various breaches of instruments, as follows: 

Subdivision 2 — Right of entry and inspection 
49H. Entry for discussions with employees 

(1) An authorised representative of an organisation may enter, during working hours, any premises where 
relevant employees work, for the purpose of holding discussions at the premises with any of the 
relevant employees who wish to participate in those discussions.  

(2) If an award, order or industrial agreement that extends to the relevant employees makes provision as 
to entry onto premises by an authorised representative and — 
(a) does not require notice to be given by the representative; or 
(b) requires a specified period of notice to be given by the representative, 
the authorised representative is not required to give notice under this section. 

(3) If subsection (2) does not apply, the authorised representative is not entitled to exercise a power 
conferred by this section unless the authorised representative has given the employer of the employees 
concerned at least 24 hours’ written notice. 

49I. Entry to investigate certain breaches 
(1) An authorised representative of an organisation may enter, during working hours, any premises where 

relevant employees work, for the purpose of investigating any suspected breach of any of the 
following — 
(a) this Act, the LSL Act or the MCE Act; 
(b) the Work Health and Safety Act 2020; 
(c) the Construction Industry Portable Paid Long Service Leave Act 1985; 
(d) a local government long service leave provision; 
(e) an award, order, industrial agreement or employer employee agreement that applies to a 

relevant employee. 
(2) For the purpose of investigating any such suspected breach, the authorised representative may — 

(a) subject to subsections (3) and (6), require the employer to produce for the representative’s 
inspection, during working hours at the employer’s premises or at any mutually convenient 
time and place, any employment records of employees or other documents kept by the 
employer that are related to the suspected breach; and 

(b) make copies of the entries in the employment records or documents related to the suspected 
breach; and 

(c) during working hours, inspect or view, and take photographs, films and audio, video or other 
recordings of, any work, material, machinery, or appliance, that is relevant to the suspected 
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breach. 
… 
(6) An authorised representative is not entitled to require the production of employment records or other 

documents unless, before exercising the power, the authorised representative has given the employer 
concerned — 
(a) if the records or other documents are kept on the employer’s premises, at least 24 hours’ 

written notice; or 
(b) if the records or other documents are kept elsewhere, at least 48 hours’ written notice. 

(7) The Commission may, on the ex parte application of an authorised representative, waive the 
requirement to give the employer concerned notice of an intended exercise of a power under 
subsection (6) if the Commission is satisfied that to give such notice would defeat the purpose for 
which the power is intended to be exercised. 

(8) If the requirement for notice is waived under subsection (7) — 
(a) the Commission must give the authorised representative a certificate authorising the exercise 

of the power without notice; and 
(b) the authorised representative must, after entering the premises and before requiring the 

production of the records or documents, give the person who is apparently in charge of the 
premises the certificate or a copy of the certificate. 

25 There are provisions dealing with the obligations on occupiers and others in relation to the exercise of right of entry powers in 
the following terms: 

49M. Obstructing etc. rights etc. under this Division etc. 
(1) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by 

a person entitled to enter the premises under section 49H or 49I. 
(2) A person must not intentionally and unduly hinder or obstruct an authorised representative in the 

exercise of the powers conferred by this Division. 
(3) A person must not purport to exercise the powers of an authorised representative under this Division if 

the person is not the holder of a current right of entry permit. 
(4) A contravention of subsection (1), (2) or (3) is not an offence but those subsections are civil penalty 

provisions for the purposes of section 83E. 
26 The process for obtaining a right of entry permit is set out in subdivision 3.  It relevantly provides: 

Subdivision 3 — Right of entry permits 
49N. Application for right of entry permit 

(1) The secretary of an organisation of employees may apply to the Commission for an officer or 
employee of the organisation to be issued a right of entry permit. 

(2) The application must comply with any requirements prescribed by the regulations. 
(3) The officer or employee named in the application is the nominated official. 

49O. Commission may issue right of entry permit 
(1) The Commission may, on an application under section 49N, issue a right of entry permit to the 

nominated official if satisfied that the official is a fit and proper person to hold the permit. 
(2) The Commission may decide to issue a right of entry permit subject to conditions. 
(3) The Commission cannot issue a right of entry permit to the nominated official if, when the 

Commission is deciding the application — 
(a) a right of entry the official had under an industrial law or work health and safety law is 

suspended under that law; or 
(b) the official is disqualified under an industrial law or work health and safety law from 

exercising, or applying for, a right of entry under that law. 
49P. Deciding whether nominated representative is fit and proper person 

(1) In deciding whether a nominated official is a fit and proper person to hold a right of entry permit, the 
Commission — 
(a) must consider the fit and proper person criteria in relation to the official; and 
(b) may consider any other matters the Commission considers relevant. 

(2) The following matters are the fit and proper person criteria in relation to a nominated official — 
(a) whether the official has received appropriate training about the rights and responsibilities of 

an authorised representative; 
(b) whether the official has ever been convicted of an offence against an industrial law; 
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(c) whether the official has ever been convicted of an offence against a law of the 
Commonwealth, a State, a Territory or a foreign country involving — 
(i) entry onto premises; or 
(ii) fraud or dishonesty; or 
(iii) the intentional use of violence against another person; or 
(iv) the intentional damage or destruction of property; 

(d) whether the official, or another person, has ever been ordered to pay a penalty under an 
industrial law in relation to the actions of the official; 

(e) whether a right of entry permit issued to the official has been revoked, suspended or made 
subject to conditions; 

(f) whether a right of entry for industrial or work health and safety purposes the official had 
under an industrial law or a work health and safety law has ever been revoked, suspended or 
had conditions imposed on it; 

(g) whether the official has ever been disqualified under an industrial law or a work health and 
safety law from exercising, or applying for, a right of entry for industrial or work health and 
safety purposes under that law. 

27 Of particular relevance to these proceedings is subdivision 4, which deals with imposing conditions on and suspending or 
revoking permits.  This provides: 

Subdivision 4 — Imposing or changing conditions, suspending or revoking right of entry permit 
49T. When Commission may impose or change conditions, suspend or revoke right of entry permit 

(1) The Commission in Court Session may, by order — 
(a) impose a condition on or change a condition of a right of entry permit; or 
(b) suspend a right of entry permit for a specified period; or 
(c) revoke a right of entry permit. 

(2) The Commission may act under subsection (1) of its own motion, on application of the Registrar or on 
application by any person. 

(3) An application for the Commission to act under subsection (1) must state the grounds on which it is 
made. 

(4) In deciding whether to take action under subsection (1), the Commission must take into account — 
(a) the fit and proper person criteria, applied as if a reference in the criteria to a nominated 

official were a reference to the authorised representative; and 
(b) whether the authorised representative — 

(i) has acted improperly in exercising a power under Subdivision 2; or 
(ii) has intentionally and unduly hindered an employer or employees during their 

working time; 
and 
(c) any other matters the Commission considers relevant. 

… 
28 Also relevant, are the objects of the Act in s 6, in particular s 6(d) which provides: 

(d) to provide for the observance and enforcement of agreements, awards, the LSL Act, the MCE Act and other 
entitlement provisions; and 

Contentions of the parties 
29 The parties made extensive submissions as to the approach to the construction of the statutory provisions, in particular s 49T, 

in relation to the Registrar’s application to revoke Mr Magjini’s right of entry permit.  In summary, the submissions were as 
follows. 

30 The Registrar made an overarching submission that the powers conferred on right of entry permit holders to enter premises for 
discussions with employees and to investigate breaches, under ss 49H and 49I, grant ‘exceptional powers’ to enter premises, 
that would otherwise be a civil or criminal trespass, but for these statutory rights. Accordingly, in recognition of these rights, 
the Registrar contended that the Act establishes a stringent regime to ensure that right of entry permit holders continue to be fit 
and proper persons to exercise such powers. 

31 The Registrar submitted that the amendments to the right of entry provisions in the Act, given effect by the Industrial Relations 
Amendment Act 2024 (WA), have significantly changed the approach formerly adopted by the Commission to the revocation of 
permits, and reference was made to the decision of the Commission in Court Session in Kevin Reynolds [2011] WAIRC 
01045; (2011) 91 WAIG 2345.  In Kevin Reynolds, it was held at [34], that it was conduct after the issue of a right of entry 
authority, by improper conduct or the intentional and undue hindering an employer or employee during their working time, 
which was relevant to whether an authority should be revoked.  In contrast, on the basis of the amendments to the Act, the 



106 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1027 
 

Registrar contended that both conduct of certain kinds engaged in prior to an application for a right of entry permit, and 
conduct engaged in which is unrelated to the exercise of powers of right of entry, are relevant to both the grant of a permit and 
its revocation. 

32 It was the overall submission of the Registrar that the amendments to the Act, make it plain that the legislature has intended 
that prior conduct, such as committing criminal offences relating to property, dishonesty and involving intentional violence, 
along with breaches of industrial laws, should be regarded by the Commission as disentitling factors to the grant of a right of 
entry permit.  In response to a contention advanced by Mr Margjini and the CFMEUW in their response, to the effect that 
s 49T(4)(b) only applies where a right of entry permit holder is exercising a right of entry, this was said to be wrong and should 
be rejected. 

33 Furthermore, in accordance with the statutory scheme as it now is, the Registrar submitted that prior decisions of the 
Commission in Court Session, such as in Silent Vector Pty Ltd T/A Sizer Builders v The Construction, Forestry, Mining and 
Energy Union of Workers [2003] WAIRC 07796; (2003) 83 WAIG 565, which held that there is a necessity for there to be a 
connection between any hindering of an employer or an employee, and possession of an authority, are not necessary to be 
revisited.  This proposition was put on the basis that as the statutory scheme has now been very significantly altered, it is a 
question of construction of the provisions of the Act as they are now, that arises for consideration. 

34 The proposition advanced by the Registrar was that s 49T(4)(b)(ii) of the Act is a stand-alone provision.  It is not reliant upon 
the exercise of right of entry powers under ss 49H or 49I for its operation.  A number of reasons were advanced for this 
proposition.  First, it was submitted that the plain language of s 49T(4)(b)(ii) is clearly different to that in s 49T(4)(b)(i).  The 
latter expressly refers to the exercising of a power under Subdivision 2 (being the statutory powers to enter premises).  This is 
juxtaposed to the language used in s 49T(4)(b)(ii), which plainly does not contain any reference to the exercising of right of 
entry powers.  Thus, to construe s 49T(4)(b)(ii) as operating only in the exercise of a power of entry under a permit, would 
require reading words into s 49T(4)(b)(ii) which are not present.  Additionally, given the breadth of s 49T(4)(b)(i), 
s 49T(4)(b)(ii) would be rendered otiose, as conduct referred to in the latter, would be covered by the former. 

35 Consistent with her submissions as to the scope of the ‘disentitling provisions’, and that some conduct not related to right of 
entry is relevant and may be taken into account in determining whether a person is a fit and proper person, the Registrar 
submitted that interpreting s 49T(4)(b)(ii) independently of any exercise of right of entry powers, would be consistent and 
harmonious with that construction of the scheme overall. 

36 Finally, it was posited that if the above construction was not adopted, then a circumstance could be contemplated where the 
holder of a right of entry permit who did not satisfy a prerequisite to enter premises, such as giving the required notice, then 
engaging in the prohibited conduct, would not attract the protective provision at all.  This could not have been the intention of 
the legislature on the Registrar’s submissions. 

37 Irrespective of these arguments, the Registrar submitted that the broad power in s 49T(4)(c), requiring the Commission to take 
any other matters into account that it considers relevant, would apply in any event. 

38 Mr Margjini and the CFMEUW adopted a different view from the Registrar as to the proper construction of the relevant 
provisions of the Act dealing with right of entry and the grant of permits.  The submission was made that the provisions of 
Part II Division G and especially s 49T, are to be construed consistent with the objects of the Act, to enable a union official to 
enter a workplace for specified reasons, lawfully.  It was submitted that the right of entry provisions should be construed 
beneficially: Kevin Reynolds; Independent Education Union of Australia v Australian International Academy of Education 
Inc [2016] FCA 140.  On this basis, the submission was that the Registrar’s contentions, that the right of entry provisions 
confer ‘exceptional powers’ and ‘powers ordinarily granted to investigative agencies’ was not accurate, and should not be 
accepted. 

39 As to the contention of the Registrar that the fit and proper person provisions in s 49P(2) contain disentitling provisions, to the 
effect that persons engaging in some of that conduct should not be issued with a right of entry permit, this should not be 
accepted.  The proposition advanced was that the fit and proper person criteria specified by s 49P(2) should all be considered, 
and weighed in the balance, in determining whether a nominated official meets the fit and proper person criteria, such that they 
should be granted a right of entry permit.  The purpose advanced by the Registrar, on Mr Margjini’s and the CFMEUW’s 
submissions, is not one able to be discerned from the text of the Act and thus, cannot be relied upon in support of the 
Registrar’s contentions: Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378. 

40 Whilst Mr Margjini and the CFMEUW initially contended that the scope of s 49T, enabling the Commission in Court Session 
to act under s 49T(1), is limited to conduct of a permit holder after the issuance of a permit, that submission was no longer 
pressed in final submissions.  Respectfully that concession was properly made.  In our view, the Parliament could never have 
intended the circumstance where the Commission in Court Session may not revisit a decision to grant a right of entry permit to 
a nominated official. 

41 For example, subsequent to the grant of the permit, it may become apparent to the Commission that either through 
inadvertence or through deliberate behaviour, important, perhaps critical information, was withheld from the Commission in 
evaluating whether a nominated official is a fit and proper person, for the purposes of s 49P of the Act.  It could not have been 
the intention of Parliament that the Commission is precluded from revisiting its decision in these circumstances.  Similarly, 
when determining an application under s 49T, the Commission in Court Session may consider matters prior to the grant of a 
permit, relevant to the assessment of whether a permit holder is a fit and proper person, and any other matters that it considers 
relevant. 

42 More generally, Mr Margjini and the CFMEUW contended that taken in its context and applying a purposive approach to 
construction, s 49T of the Act is to be regarded as ‘a protective provision designed to ensure that persons issued permits are, or 
remain, fit and proper persons to exercise entry rights’ (respondents’ opening submissions at [19]). 
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43 It was submitted that the requirement in s 49T(4) that the Commission in Court Session ‘must’ take into account the fit and 
proper person criteria specified by s 49T(4)(a), means that those criteria are mandatory considerations for the Commission in 
Court Session to take into account: Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24.  It was 
submitted that accordingly, these matters are central in the Commission’s deliberative process in deciding what, if any, action 
should be taken under s 49T(1) when dealing with an application of the present kind: R v Toohey; Ex parte Meneling Station 
Pty Ltd (1982) 158 CLR 327. In relation to this theme, the submission was that in enacting the provisions in the Act in relation 
to right of entry, and specifying the fit and proper person criteria, the Parliament has not accorded any relative importance to 
certain factors as opposed to others: Edwards v Justice Giudice (1999) 94 FCR 561.  Subject to what we say below, we agree 
with these general submissions. 

44 On this footing, it was therefore contended that for example, ‘the absence of any convictions for offences under industrial law 
and the imposition of pecuniary penalties for breaches of industrial law, are just as significant as the fact that an official may 
have criminal convictions of the kind captured in s 49P(2)(c)’ (respondents’ opening submissions at [20]). 

45 As to the nature of the conduct specified in s 49T(4)(b)(i) and (ii), it was contended that for the purposes of the former, 
‘improper conduct’ means conduct falling short of that expected by those who are familiar with the responsibilities and powers 
of a right of entry holder: Australian Building and Construction Commissioner v Upton (The Gorgon Project Case) (2017) 
270 IR 190.  We agree with that proposition, as discussed by Barker J at [153]-[171] in that case.  As to ‘intentional undue 
hinderance’ it was submitted that the use of ‘undue’ as a preface, means that the hinderance needs to be ‘unwarranted or 
excessive’: Kerr v Joseph McDonald [2006] WAIRC 03664; (2006) 86 WAIG 326.  As to ‘hinderance’, this must be 
constituted by an ‘appreciable obstruction or interference’:  Darlaston v Parker (2010) 189 FCR 1.  Ultimately, what is 
required by these provisions, according to Mr Margjini and the CFMEUW, is, as a matter of fact, the relevant employer or the 
relevant employee must be unduly hindered during their working time.  As to the requirement that the relevant conduct be 
intentional, it was submitted that the right of entry permit holder must intend the outcome that an employer or employee is 
unduly hindered: He Kaw Teh v R (1985) 157 CLR 523. 

46 Finally, and contrary to what was put by the Registrar as to the proper construction of s 49T(4)(b)(ii), Mr Margjini and the 
CFMEUW contended that the earlier decision of the Commission in Silent Vector was relevant to the terms of the Act as they 
now are.  On the basis that the Parliament should be taken to have been aware of this case when enacting the amendments to 
the Act, it was submitted that both the intentional undue hinderance or the obstruction, must have a connection with a right of 
entry permit.  This can only mean that it relates to the exercise of powers conferred by such a permit. 

Consideration 
47 The approach to statutory interpretation has been recently re-stated by the High Court in Palmanova Pty Ltd v Commonwealth 

of Australia [2025] HCA 35.  at [4]-[6], Gageler CJ, Gordon, Jagot and Beech-Jones JJ observed: 
[4] Statutory construction is the process of attributing meaning to statutory text.  The construction of a statutory 

provision begins and ends with the statutory text understood in context and in light of the statutory purpose – being 
what the provision is designed to achieve in fact – insofar as that purpose is discernible from the statutory text and 
context.  In the construction of a provision of a Commonwealth statute, the meaning that would best achieve the 
statutory purpose so discerned is to be preferred to each alternative meaning. 

[5] That being the nature of the task to which the process is directed, the "modern approach" to statutory construction, 
as was explained nearly 30 years ago in CIC Insurance Ltd v Bankstown Football Club Ltd in a statement repeated 
and endorsed many times since: "(a) insists that the context be considered in the first instance, not merely at some 
later stage when ambiguity might be thought to arise, and (b) uses 'context' in its widest sense to include such things 
as the existing state of the law and the mischief which, by legitimate means ...  , one may discern the statute was 
intended to remedy".  Use of extrinsic material in the construction of a provision of a Commonwealth statute is 
guided but not governed by a non-exhaustive list of categories of material statutorily recognised to have potential to 
illuminate the statutory context. 

[6] Though the construction of s 14(1) of the Act adopted by the majority of the Full Court was correct, the majority 
saw the statutory text as so "clear" as to make material extrinsic to the Act "unnecessary to consider".  
Understanding context, including so much of the context as might be revealed by extrinsic material, "has utility if, 
and in so far as, it assists in fixing the meaning of the statutory text".  Focus on the statutory text is not to the 
exclusion of extrinsic material that has the potential to assist in fixing its meaning. 

48 We also refer to the observations of Kenneth Martin J in Programmed Industrial Maintenance Pty Ltd v The Construction 
Industry Long Service Leave Payments Board [2021] WASCA 208; (2021) 101 WAIG 1457 at [58]-[63] where his Honour 
said: 

[58] There was no major disagreement between the parties (save in a respect discussed later in these reasons) over the 
principles of statutory construction applicable to the present task.  Those principles are found extensively discussed 
by both Scott CC and later in the Full Bench reasons of Kenner SC. 

[59] Given those principles are well settled, I mention only three leading case authorities relevant towards the present 
exercise.  First, I mention the observations of Buss J as the presiding member of the Industrial Appeal Court in The 
Commissioner of Police v Ferguson.  In that appeal, Buss J addressed the principles of statutory construction 
relevant to the interpretation of s 33W of the Police Act 1892 (WA).  Conducting the exercise by reference to High 
Court authorities, his Honour observed: 

[70] In Commissioner of Taxation (Cth) v Consolidated Media Holdings Ltd, French CJ, Hayne, Crennan, 
Bell and Gageler JJ observed: 

'This Court has stated on many occasions that the task of statutory construction must begin with a 
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consideration of the [statutory] text' (Alcan (NT) Alumina Pty Ltd v Commissioner of Territory 
Revenue (2009) 239 CLR 27 at 46 [47]; [2009] HCA 41).  So must the task of statutory construction 
end.  The statutory text must be considered in its context.  That context includes legislative history and 
extrinsic materials.  Understanding context has utility if, and in so far as, it assists in fixing the 
meaning of the statutory text.  Legislative history and extrinsic materials cannot displace the meaning 
of the statutory text.  Nor is their examination an end in itself' [39]. 

See also Saeed v Minister for Immigration and Citizenship; Thiess v Collector of Customs. 
[71] The primary object of statutory construction is to construe the relevant provision so that it is consistent 

with the language and purpose of all the provisions of the statute.  The statutory text is the surest guide to 
Parliament's intention.  The meaning of the text may require consideration of the context, which includes 
the existing state of the law, the history of the legislative scheme and the general purpose and policy of the 
provision (in particular, the mischief it is seeking to remedy).  See CIC Insurance Ltd v Bankstown 
Football Club Ltd; Project Blue Sky Inc v Australian Broadcasting Authority; Alcan (NT) Alumina Pty 
Ltd v Commissioner of Territory Revenue. 

[72] The purpose of legislation must be derived from the statutory text and not from any assumption about the 
desired or desirable reach or operation of the relevant provisions.  See Certain Lloyd's Underwriters v 
Cross.  The intended reach of a legislative provision is to be discerned from the words of the provision 
and not by making an a priori assumption about its purpose.  See Minister for Employment and 
Workplace Relations v Gribbles Radiology Pty Ltd. 

[73] As Crennan J noted in Northern Territory v Collins, '[s]econdary material seeking to explain the words of 
a statute cannot displace the clear meaning of the text of a provision (Nominal Defendant v GLG 
Australia Pty Ltd (2006) 228 CLR 529 at 538 [22] per Gleeson CJ, Gummow, Hayne and Heydon JJ; 
[2006] HCA 11), not least because such material may confuse what was "intended … with the effect of 
the language which in fact has been employed" (Hilder v Dexter [1902] AC 474 at 477 per Earl of 
Halsbury LC)' [99].  That statement of principle applies to extrinsic evidence admissible at common law 
and also to extrinsic evidence admissible under s 19 of the Interpretation Act 1984 (WA).  In other words, 
the statutory text, and not non statutory language seeking to explain the statutory text, is paramount.  See 
Nominal Defendant v GLG Australia Pty Ltd.  (footnotes omitted) 

[60] Second, a significant decision concerning statutory interpretation was provided by the joint reasons of Kiefel CJ, 
Nettle and Gordon JJ in SZTAL v Minister for Immigration and Border Protection; SZTGM v Minister for 
Immigration and Border Protection.  Their Honours had observed there that: 

The starting point for the ascertainment of the meaning of a statutory provision is the text of the statute whilst, 
at the same time, regard is had to its context and purpose.  Context should be regarded at this first stage and not 
at some later stage and it should be regarded in its widest sense.  This is not to deny the importance of the 
natural and ordinary meaning of the word, namely how it is ordinarily understood in discourse, to the process of 
construction.  Considerations of context and purpose simply recognise that, understood in its statutory, historical 
or other context, some other meaning of a word may be suggested, and so too, if its ordinary meaning is not 
consistent with the statutory purpose, that meaning must be rejected. 

[61] Gageler J, in providing separate reasons towards situations where a court is confronted with a 'constructional choice' 
towards the possible meanings of a statute, observed: 

[37] ...  The task of construction begins, as it ends, with the statutory text.  But the statutory text from 
beginning to end is construed in context, and an understanding of context has utility 'if, and in so far as, it 
assists in fixing the meaning of the statutory text'. 

[38] The constructional choice presented by a statutory text read in context is sometimes between one meaning 
which can be characterised as the ordinary or grammatical meaning and another meaning which cannot be 
so characterised.  More commonly, the choice is from 'a range of potential meanings, some of which may 
be less immediately obvious or more awkward than others, but none of which is wholly ungrammatical or 
unnatural', in which case the choice 'turns less on linguistic fit than on evaluation of the relative coherence 
of the alternatives with identified statutory objects or policies'. 

[39] Integral to making such a choice is a discernment of statutory purpose ...  (footnotes omitted) 
[62] Gageler J's observations in SZTAL are presently relied upon by PIM to bear upon two aspects of its arguments 

supporting a narrower construction of the term 'construction industry' as deployed in the Act.  First, PIM submits 
that its contended meaning of 'construction industry' (which would limit the application of the definition only to 
nominated activities carried out at either building sites or construction sites) is open as one possible constructional 
choice.  It is a meaning that PIM, invoking the observations of Gageler J, says is not wholly ungrammatical or 
unnatural.  Next, building from the assumed platform of that construction being open, PIM says that its contended 
meaning of the defined term 'construction industry' is a better fit overall - measured against the statutory purpose of 
the Act.  This point will be elaborated upon later in these reasons. 

[63] The last case authority I mention regarding statutory construction is Commonwealth v Baume.  It provides 
longstanding authority for the proposition that the task of statutory interpretation should proceed on a basis of 
assuming that words in legislation be afforded some measure of coherent utility.  Put in more colloquial terms, text 
deployed within legislation ought to be assessed on the basis that it has some 'work to do'.  The more recent 
observations in Project Blue Sky Inc v Australian Broadcasting Authority reaffirm this principle. 
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(footnotes omitted) 
49 This is the first occasion that the Commission has to consider whether Mr Margjini is a ‘fit and proper person’ to hold a right 

of entry permit following the commencement of the amendments to the Act, set out above, in January 2025.  This is as a 
consequence of the transitional provisions of the Act, set out in s 122 which state: 

122. Existing authorities for entry and inspection by authorised representatives 
(1) This section applies in relation to an authority issued to a person under repealed section 49J(1) if the 

authority is in effect immediately before the commencement day. 
(2) On and from the commencement day, the authority is taken to — 

(a) be a permit issued by the Commission under Part II Division 2G Subdivision 3; and 
(b) have an expiry day of the day that is 1 year after the commencement day. 

(3) Subsection (2) applies regardless of whether the person who holds the authority is an officer or 
employee of the organisation of employees, the secretary of which applied for the authority. 

50 Thus, the effect of this provision is that Mr Margjini’s right of entry authority, issued under the former s 49J(1) of the Act, for 
which no fit and proper person test existed, and is deemed to be a right of entry permit issued under Part II Division 2G, is a 
transitional legislative device.  This provision cannot be taken to be the Commission’s imprimatur that Mr Margjini is a fit and 
proper person to hold a right of entry permit under s 49P of the Act, as self-evidently, no such finding has been made. 

51 As noted above, it is now accepted by Mr Margjini and the CFMEUW that the issuance of a right of entry permit (or logically 
the existence of a permit as a consequence of the transitional provisions in s 122 of the Act), does not mean that the fit and 
proper person criteria, set out in s 49P(2) of the Act, can only be considered prospectively, and only relating to conduct 
occurring after the issuance of a right of entry permit. 

52 Thus, the statement of the Commission in Court Session in Kevin Reynolds, at [34], in relation to the former regime for right 
of entry authorities issued under s 49J of the Act, no longer has application.  To the extent that Mr Margjini and the CFMEUW 
also referred to the Second Reading Speech of the Hon Minister for Industrial Relations, on the introduction of the amending 
legislation (see Western Australia, Parliamentary Debates, Legislative Assembly, 18 September 2024, 4699b–4700a (Hon. Ms 
S McGurk, Minister for Industrial Relations)), citing as an example, conduct that may come to light after a permit is issued, 
this should not be viewed as a limitation on the effect of the legislation. 

53 It is plain from the passage of the Second Reading Speech quoted by Mr Margjini and the CFMEUW, that the Hon Minister 
was referring to an example only, and her remarks cannot be taken to be an indication of Parliamentary intention to limit the 
scope of the Commission’s powers to act under s 49T of the Act.  In this respect too, as set out in the extract above from 
Programmed Industrial Maintenance, at [59], the observations of Buss J in The Commissioner of Police v Ferguson [2019] 
WASCA 14; (2019) 54 WAR 177 are apposite, especially his Honour’s observations at [72]-[73] of that judgment.  Whilst 
secondary materials such as Parliamentary speeches and Explanatory Memoranda are of assistance to confirm the ordinary 
meaning conveyed by the text of a written law or can assist in cases of ambiguity or absurdity in meaning (see s 19 
Interpretation Act 1984 (WA)), the statutory text is always paramount. 

54 The terms of ss 49O(1) and 49P(1) refer to the Commission being satisfied that an applicant for a right of entry permit is a fit 
and proper person, and secondly, specifying matters to be considered in making that decision.  Notably, there are two 
considerations in the formation by the Commission of the relevant satisfaction prescribed by s 49O(1) of the Act.  The first is 
the ‘fit and proper person criteria’ as specified in s 49P(2) of the Act.  Second, in reaching the view as to whether a person is a 
‘fit and proper person’, other matters may be considered, in addition to the criteria.  This is made plain by s 49P(1)(b).  Whilst 
the fit and proper person criteria are mandatory, that is that under s 49P(1)(a) the Commission ‘must’ consider them, as set out 
in s 49P(2), the Commission may also consider ‘any other matters’ which it considers relevant under s 49P(1)(b). 

55 Accordingly, it may be open to the Commission to be satisfied that a person is a ‘fit and proper person’ for the purposes of 
holding a right of entry permit, by applying the ‘fit and proper person criteria’ only.  In other cases, the conclusion that a 
person satisfies the Commission that they are a fit and proper person, may require consideration of additional matters, in 
addition to the fit and proper person criteria.  It is clear that the Parliament has conferred on the Commission a broad discretion 
by the inclusion of s 49P(1)(b), in determining whether a person is a fit and proper person, such that the Commission can be 
satisfied that they should be issued a permit under s 49O of the Act. 

56 Given the specific nature of the matters set out in s 49P(2), dealing with the ‘fit and proper person criteria’, we see no reason 
why the concept of ‘character’, and ‘reputation’, could not be considered by the Commission for the purposes of s 49P(1)(b) as 
being ‘other matters’ which may be relevant to the determination as to whether a person is a fit and proper person to hold a 
right of entry permit, in any particular case, as long as those considerations are directed to the purpose of holding and 
exercising a right of entry permit and the rights that they confer: Australian Broadcasting Tribunal v Bond [1990] HCA 33; 
(1990) 170 CLR 321 at 380 per Toohey and Gaudron JJ (cited in Maritime Union of Australia at [17] and see also [25]). 

57 In Maritime Union of Australia, proceedings were commenced in the Full Court of the Federal Court for judicial review of a 
decision of a Full Bench of the Fair Work Commission, affirming a decision of a delegate of the Fair Work Commission to 
refuse an application for a right of entry permit to be issued to the Assistant Branch Secretary of the Maritime Union of 
Australia, Mr Tracey.  The Full Court considered the construction of in particular, ss 512 and 513 of the FW Act, the 
counterpart provisions to ss 49O(1) and 49P(2) of the Act, upon which the latter provisions are substantially based.  A point of 
distinction between s 513 of the FW Act and s 49P of the Act, is that under 513(1)(g) of the FW Act the Fair Work Commission 
must take into account any other matters that it considers relevant, rather than the discretionary power of the Commission in 
this jurisdiction, under s 49P(1)(b) of the Act.  Other than that, the ‘fit and proper person criteria’ provisions of both legislative 
schemes are largely identical. 
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58 In that case, the union contended that the terms of s 513(1)(b) and s 513(1)(d), should only be construed to apply to convictions 
for offences against a law of the Commonwealth or civil penalties imposed, relating to the exercise of right of entry powers.  
Convictions or penalties unrelated to the exercise of right of entry powers under the FW Act, were not relevant to be 
considered, on the union’s arguments.  A further matter raised concerned s 515 of the FW Act, in relation to the imposition of 
conditions, which is not relevant for present purposes. 

59 The Full Court rejected the union’s contentions as to the construction of ss 513(1)(b) and 513(1)(d) of the FW Act, that they 
should be confined as was contended.  In determining the matter, the Full Court made observations in relation to the 
construction of ss 512 and 513 of the FW Act, including the capacity to consider the character and integrity of an official 
seeking a right of entry permit.  Their Honours said at [18]-[24] as follows: 

[18] Senior Counsel for the Maritime Union was correct in his submission that the phrase “fit and proper person” 
employed in s 512 is confined to an inquiry as to fitness and propriety for the purposes of holding an entry permit.  
So much would necessarily follow from both an exercise of the power to issue a permit in a manner consistent with 
furthering the objects set forth in ss 3 and 480 and from the concluding phrase in s 512 itself (“to hold the entry 
permit”). 

[19] Nevertheless, with respect, Senior Counsel fell into error in identifying the ambit of those considerations relevant to 
fitness and propriety.  The principal submission advanced on behalf of the Maritime Union is rejected, namely that 
the only considerations relevant to that assessment were (for example) contraventions, offences, or penalties 
imposed, in respect to the manner in which rights conferred by an entry permit had been exercised.  Contraventions 
or penalties imposed in respect to other offences created by an “industrial law”, according to this submission, 
assumed no relevance. 

[20] This argument is rejected for a number of reasons. 
[21] First, in the absence of a clearly-expressed legislative intention to the contrary, there is no self-evident reason why 

the general integrity of an applicant seeking an entry permit should not be taken into account.  Separate from the 
manner in which an applicant may have exceeded the authority conferred by an entry permit or flouted conditions 
previously imposed upon an entry permit, the general integrity of an applicant may be exposed by his or her general 
willingness to comply with other common law or statutory requirements.  In the absence of clear words to the 
contrary, there is no self-evident reason why an applicant’s willingness to comply with any “industrial law” may 
not be relevant to an exercise of power under s 512. 

[22] Second, the language of s 513(1) supports – rather than denies – the ability of the Commission to take such matters 
into account.  Section 513(1) does not employ language of exclusion.  Section 513(1) simply identifies those 
matters which “must” be taken into account; the sub-section does not provide that other matters may not be taken 
into account.  Indeed, s 513(1)(g) expressly provides that “any other matters that the FWC considers relevant” 
themselves “must” be taken into account. 

[23] Third, the width of language employed in provisions such as s 513(1)(b) and (d) run counter to the Maritime 
Union’s submission.  Those provisions state that matters that “must” be taken into account are whether an applicant 
has “ever been convicted of an offence against a law of the Commonwealth” of the kinds there identified, and 
whether an applicant has “ever been ordered to pay a penalty under this Act or any other industrial law…”.  The 
phrases “an offence” and “a penalty” are not confined to offences or penalties in respect to the manner in which 
rights of entry are exercised.  The phrase employed in s 513(1)(b) could readily, for example, have otherwise been 
expressed as “an offence under this Part”, namely that Part of the Fair Work Act dealing with “Right of Entry”, or 
as “an offence in connection with the exercise of a right of entry against an industrial law”, or similar.  And the 
terms of s 513(1)(d) further emphasise the width of those matters that “must” be taken into account, including the 
phrases “a penalty under this Act” and “a penalty under … any other industrial law…”. 

[24] To construe s 513(1)(b) and (d) in the manner of the Maritime Union would run contrary to the long line of 
authority which cautions against reading words into a statute.  “It is a strong thing to read into an Act of Parliament 
words which are not there, and in the absence of clear necessity it is a wrong thing to do”: Thompson v Goold & 
Company [1910] AC 409 at 420 per Lord Mersey.  See also: JJ Richards & Sons Pty Ltd v Fair Work Australia 
[2012] FCAFC 53 at [51], (2012) 201 FCR 297 at 310.  The submission of the Maritime Union requires reading into 
those provisions words that qualify the convictions or penalties referred to there as being only those that “pertain to 
the exercise of rights conferred by an entry permit…”. 

[25] Contrary to the more generally-expressed submission advanced on behalf of the Maritime Union, the conclusion 
reached does not result in fitness and propriety being inquired into “at large”. The conclusion simply rejects the 
limitations advanced on behalf of the Maritime Union; the considerations relevant to that assessment remain those 
considerations otherwise consistent with the objects and purposes of the Fair Work Act, including ss 3 and 480. 
Thus, the conclusion that the ambit of those matters that may be taken into account is not constrained in the manner 
advocated on behalf of the Maritime Union says nothing as to whether jurisdictional error may be exposed by 
giving unwarranted weight to (for example) a contravention of comparatively minor significance. Contraventions of 
s 500 of the Fair Work Act may, for example, assume greater importance and assume greater weight in a decision to 
grant or refuse an entry permit than a contravention of s 193 of the Fair Work Act. But each contravention remains a 
matter that “must” be taken into account; within limits, the weight to be given to each contravention remains a 
matter for the Commission. 

60 As to the weight to be given by the Fair Work Commission to the various criteria, the Full Court observed that this was a 
matter for the relevant decision maker.  at [28] their Honours stated the following: 

[28] The competing weight to be given to different considerations remains a matter initially for the delegate: Yarmirr v 
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Australian Telecommunications Corporation (1990) 96 ALR 739 at 750 per Burchett J.  It is generally not for this 
Court to itself conclude what weight should be given to one matter at the potential expense of another: cf.  Minister 
for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 at 41 per Mason J; Abebe v The Commonwealth of 
Australia [1999] HCA 14 at [197], (1999) 197 CLR 510 at 580 per Gummow and Hayne JJ; Minister for 
Immigration and Citizenship v SZJSS [2010] HCA 48 at [31] to [37], (2010) 243 CLR 164 at 176 to 177 per 
French CJ, Gummow, Hayne, Heydon, Crennan, Kiefel and Bell JJ. 

61 These observations are equally apposite to the approach to the construction of ss 49O and 49P of the Act in this jurisdiction.  
We respectfully adopt and apply them for present purposes. 

62 The fit and proper person criteria in ss 49P(2)(a) to (g) are not to be read in any restrictive way.  In particular, the criteria in 
s 49P(2)(c), in relation to convictions of an offence against laws of the Commonwealth, a State, a Territory or a foreign 
country, may be taken into account by the Commission in assessing a person’s character and integrity, in forming the view 
whether they are or are not, a fit and proper person to hold a right of entry permit.  This is not to say that it is an official’s 
character and integrity at large which is considered. It must be considered in the context of the powers and purposes effected 
by Division 2G, read with the objects of the Act.  It is the case, as the submissions of Mr Margjini and the CFMEUW note, that 
the fit and proper person criteria must all be assessed and considered and given appropriate weight.  Logically, for example, 
and as a matter of common sense, in the case of an official with a lengthy history of serious criminal offending, this would 
attract more weight than an applicant with one conviction for a minor criminal offence, when considering the criterion in 
s 49P(2)(c). 

63 However, we have some difficulty with the submission advanced by Mr Margjini and the CFMEUW in their opening 
submissions at [20], that the absence of, for example, convictions for offences under industrial laws or civil penalty 
contraventions, is to be regarded with the same level of significance as the presence of criminal convictions.  We cannot see 
how it could have been the intention of Parliament to ascribe equal weight to the criterion in s 49P(2)(c), where an official has 
for example, a lengthy history of serious criminal offending, with the criteria in ss 49P(2)(b) and (d), in relation to the absence 
of convictions or penalties for contraventions of industrial laws.  Criminal offending can extend over a broad continuum, from 
minor and brief, to serious and extensive. Each case must be weighed in the balance. 

64 The weight to be given to each criterion in s 49P(2) is a matter for the Commission, and it will inevitably involve a balancing 
of each criterion one with the others.  The fact that the Parliament has not accorded any precedence to any one criterion, is an 
indication that each is to be given appropriate weight, depending on the circumstances of the case.  No a priori assumptions can 
be made as to the presence, or equally importantly, the absence of one or other of the criterion. 

65 In our view, Mr Margjini’s and the CFMEUW’s approach is not supported by the text of s 49P(2), in the context of the terms 
of Part II Division 2G of the Act read as a whole.  There is nothing to suggest in the language of s 49P(2) that the absence of 
one criterion, is to be accorded the same significance as the presence of another without a consideration of the circumstances of 
the case.  For example, in the case where an official has a serious criminal conviction(s) for offences against the person, such 
as an assault occasioning grievous bodily harm, this could not be reasonably accorded the same level of significance as the 
absence of the imposition of a civil penalty for a breach of the Act. 

66 Accordingly, we consider that Mr Margjini and the CFMEUW read too much into the observations of the Fair Work 
Commission in Construction, Forestry, Maritime, Mining and Energy Union [2020] FWC 1053 at [7], upon which they rely, 
to the effect that the absence of a conviction of an official for an offence under a Commonwealth law for fraud or dishonesty, 
is to be accorded appropriate weight, as would the presence of such a conviction.  Whilst we agree with the proposition 
referred to in that case, it is quite different to the proposition advanced by Mr Margjini and the CFMEUW in their submissions. 

67 Nothing expressed above involves a significantly different approach to the interpretation of the ‘fit and proper person criteria’ 
in s 49P(2) of the Act, to that taken in decisions of the Full Bench of the Fair Work Commission in construing the counterpart 
provision in s 513 of the FW Act, dealing with the ‘permit qualification matters’ under that scheme.  For example, in 
Construction, Forestry, Mining and Energy Union v Director of the Fair Work Building Industry Inspectorate [2014] 
FWCFB 7194, the Full Bench, after setting out the statutory provisions under the FW Act, observed at [11]-[14]: 

[11] The use of the permissive word ‘may’ in s.512 suggests that the power to grant a permit is discretionary, and no party 
before us contended otherwise. The discretion to issue a permit is only exercisable ‘on application by an organisation’ and 
only if the Commission is satisfied that the official is ‘a fit and proper person to hold the entry permit’. The descriptor ‘a 
fit and proper person’ in s.512 is not defined, but takes its meaning from its context. A permit cannot be issued in the 
circumstances set out in s.514. 
[12] Taking into account context, the terms of s.512 and the activities to be engaged in by a person if an entry permit is 
issued, the descriptor ‘a fit and proper person’ is to be applied by reference to the suitability of the official of the applicant 
organisation to hold the entry permit. Further, the question of whether a person is a fit and proper person to hold an entry 
permit necessarily requires a consideration of the rights which may be exercised by the holder of such a permit, the 
limitations on the exercise of those rights and the responsibilities to be discharged in the exercise of those rights, as was 
explained by the Full Bench in The Maritime Union of Australia: 

“[25] A holder of an entry permit is empowered to exercise entry rights and rights associated with entry, such as 
inspections and employee interviews. Those rights are exercisable subject to conditions, such as notice and 
purpose. They are also subject to limitations, such as on times for entry and places for interview, and 
responsibilities such as complying with site occupational health and safety requirements and not hindering or 
obstructing a person. The question of whether an officer is a fit and proper person to hold an entry permit will 
therefore necessarily require a consideration of the rights the holder of an entry permit may exercise, the 
limitations on and conditions attaching to the exercise of those rights, and the responsibilities that must be 
discharged in the exercise of those rights. These are all to be found in Part 3-4 of the Act.” 
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[13] Subsection s.513(1) of the FW Act provides that the Commission ‘must take into account’ a number of matters 
(described as “permit qualification matters”) specified in paragraphs (a)-(g) of the subsection in considering whether an 
official is a fit and proper person to hold an entry permit. To take a matter into account means that the matter is a ‘relevant 
consideration’ in the Peko Wallsend sense, that is matters which the decision maker is bound to take into account. Further 
as Wilcox J observed in Nestle Australia Ltd v Federal Commission of Taxation (Cth); 

“To take a matter into account means to evaluate it and give it due weight, having regard to all other relevant 
factors. A matter is not taken into account by being noticed and erroneously discarded as irrelevant.” 

[14] While each of the permit qualification matters are to be evaluated and given ‘due weight’ there is no statutory 
indication that any particular permit qualification matter should be given more weight than any other. In such 
circumstances it will generally be a matter for the first instance decision maker to determine the appropriate weight to be 
given to each of the matters which are required to be taken into account in exercising the power in s.512(1). 

68 This is however subject to the observations of the Full Court in Maritime Union of Australia at [30]-[36] that the permit 
qualification matters under s 513 of the FW Act (and logically the fit and proper person criteria under s 49P(2) of the Act) 
should also be construed in light of the power to impose conditions on a permit when one is issued: Director of the Fair Work 
Building Industry Inspectorate v Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and 
Allied Services Union of Australia [2015] FWCFB 3358 at [14]. (see s 49O(2) of the Act).  

69 Apart from the above general observations about the statutory scheme under the Act, we return to several other specific issues 
in dispute regarding the construction of the right of entry provisions. 

70 First, is that relating to the objects of the Act and the submissions of Mr Margjini and the CFMEUW to the effect that Part II 
Division 2G is consistent with the Act’s overall purposes and integral to its operation.  We have set out s 6(d) of the Act above.  
We agree that to the extent that Division 2G, in s 49I, enables a permit holder to lawfully enter premises for the purposes of 
investigating suspected breaches of industrial instruments and certain legislation, that is consistent with s 6(d).  Also, it may be 
said that s 49H, enabling right of entry for the purposes of holding discussions with employees, is consistent with ss 6(a), (ab), 
and (ad).  But that does not mean that other purposes of Division 2G, whilst not expressly found in s 6 of the Act, are not 
evident from the text of the right of entry provisions themselves and should inform their interpretation. 

71 There is no counterpart in Division 2G of the Act to s 480 of the FW Act.  Section 480 sets out the objects of the Part of the FW 
Act dealing with entry rights under that legislation.  The Full Court in Maritime Union of Australia commented on the objects 
of the FW Act provisions dealing with rights of entry at [13]-[17] of the decision.  In particular, at [15]-[16] the Full Court 
observed: 

[15] Section 480, extracted at [8] above, sets out that the object of Part 3-4 is to establish a framework that balances the 
right of organisations to represent their members, the right of employees to receive information and representation, 
and the right of occupiers of premises and employers to go about their business without undue inconvenience.  The 
rights conferred by Part 3-4, including to enter premises and interview persons about suspected contraventions and 
to hold discussions with employees, have thus been assessed by the legislature as an appropriate balance between 
the rights of organisations, employees and occupiers.  The rights conferred, however, are not “untrammelled” and 
are subject to both express and implied constraints: Australasian Meat Industry Employees’ Union v Fair Work 
Australia [2012] FCAFC 85 at [56], (2012) 203 FCR 389 at 405 per Flick J (Tracey J agreeing).  The exercise of 
rights conferred upon a “permit holder” renders lawful that which would otherwise be unlawful: cf.  Federal 
Commissioner of Taxation v Australia and New Zealand Banking Group Limited (1979) 143 CLR 499 at 540 per 
Mason J. 

[16] It is thus not surprising that the legislature has confined the category of persons who may be clothed with such 
powers to those persons who are “fit and proper”. 

72 In particular, in the extract above at [15], the Full Court noted the balancing of the interests of both organisations in 
representing their members, and the rights of employers and occupiers of premises to conduct their business without undue 
interference.  In this context, the Full Court observed that the right of entry provisions in the FW Act strike a balance between 
the interests and rights of employees, organisations and occupiers of premises.  In recognition of the powers that the right of 
entry provisions confers on those who possess a permit, the Full Court expressly recognised that those exercising right of entry 
must be fit and proper persons. 

73 Similarly, we consider that Division 2G should be viewed in the same way.  This is evident from not only the objects of the Act 
in s 6(d), the entry powers in ss 49H and 49I, but also the protective provisions in ss 49L, 49M(3), 49O(3), and the powers of 
the Commission under subdivision 4, including s 49T.  Considering these provisions of the Act together, leads to the 
conclusion that the right of entry provisions of the Act have a combination of protective purposes, for both permit holders and 
employers and occupiers, and are not just in aid of the object in s 6(d).  To conclude to the contrary would be to fail to consider 
the evident balance that the Parliament has struck in the scheme it has enacted.  In the interpretation of the relevant provisions 
of the right of entry scheme, these dual purposes must be kept in mind. 

74 Second, as to the submissions of Mr Margjini and the CFMEUW that the Registrar’s description of the right of entry powers 
under the Act as conferring ‘exceptional powers’ and those ‘ordinarily granted to investigative agencies’, in our view, not 
much turns on various adjectives to describe the relevant provisions of the Act.  It is sufficient to refer to the observations of 
the Full Court in Maritime Union of Australia, set out above, and in Molina, also referred to above, that the right of entry 
provisions of the Act do confer extensive powers on officials to enter premises for the prescribed purposes, and in the case of 
investigating breaches, are not dissimilar to many powers that industrial inspectors have under s 98 of the Act.  We do not 
therefore think that the Registrar’s description of the provisions is inapposite. 

75 Third, are the submissions of Mr Margjini and the CFMEUW that the Registrar’s description of the regime for right of entry as 
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‘stringent’ and that the regime makes it clear that some persons should not be issued with a right of entry permit, are somewhat 
overblown.  Again, while not wanting to get preoccupied with adjectives, whether ‘stringent’ is apt or not, the terms of 
Division 2G do require the permit process to be applied with some rigour, and that all relevant considerations are to be taken 
into account.  If this was not the case, then it would seem rather pointless for the Parliament to have altered the law as it has.  
As to the latter, as we have already said, we do not think it helpful to make a priori assumptions about the intention of the 
scheme in s 49P, in particular.  For the reasons we have outlined above, the right of entry provisions in the Act, strike a balance 
between the legitimate interests of organisations and employees on the one hand, and employers and occupiers of premises on 
the other. The examination of whether an official is a fit and proper person and should be issued with a permit, involves the 
application of the fit and proper person criteria in the manner we have set out above, weighing and balancing the relevant 
considerations, along with any other matters the Commission considers relevant. 

76 Fourth, specifically as to s 49T, we have already noted above that Mr Margjini and the CFMEUW do not maintain their initial 
contention that s 49T only comes into play where there is conduct after the grant of a right of entry permit.  It is also common 
ground that s 49T is protective in nature.  As outlined above however there is a dispute as to what that means.  In our view, the 
protective purpose of s 49T of the Act is directed to protection not of the public at large, but those affected by the exercise of 
the power to enter premises.  This includes occupiers and employers and also employees, to the extent they are affected.  It 
empowers the Commission in Court Session to revoke, suspend or impose conditions on a right of entry permit holder, in aid 
of that purpose. 

77 As to whether conduct enlivening s 49T is limited only to conduct in relation to the exercise of right of entry powers for the 
purposes of considering the fit and proper person criteria under s 49T(4)(a), we do not accept that provision is so constrained.  
As we have noted above, in the event an official as a permit holder, commits a serious criminal offence, it would be odd that 
the Commission in Court Session could not have any regard to such a matter for the purposes of considering whether a permit 
should be suspended, revoked or have conditions attached to it.  The views of the Full Court in Maritime Union of Australia 
in particular at [21]-[22], set out above, tend to support this approach. 

78 Fifth, as to the contention advanced by Mr Margjini and the CFMEUW that the absence of conduct specified in s 49T(4)(b) 
would ‘necessarily be an important matter pointing against the exercise of the power under s 49T(1)’ (see respondents’ 
opening submissions at [21]) we do not agree with that submission. 

79 In exercising the powers under s 49T(1), the Commission in Court Session must consider three things.  The first, is the fit and 
proper criteria in s 49P(2).  Second, whether the authorised representative has engaged in either type of conduct in 
s 49T(4)(b)(i) or (ii) and thirdly, any matters in addition to those, that the Commission in Court Session regards as relevant, 
under s 49T(4)(c).  It is in our view erroneous to accord any particular weighting to these matters set out in s 49T(4)(b).  As 
with the fit and proper person criteria themselves, it will be a matter for the Commission to weigh in the balance, all relevant 
factors arising under either of the three categories, in making its decision, depending on the circumstances of the case. 

80 Sixth, an issue arises as to the meaning of ‘unduly hindered’ in s 49T(4)(b)(ii).  There is no issue as to the requirement that any 
undue hindrance be ‘intentional’.  To recap the submission of Mr Margjini and the CFMEUW, the contention put was that the 
prefatory adjective ‘undue’, requires that there be an unwarranted; excessive hindrance, in reliance on Kerr at [34]. In Kerr, 
involving an application under the former s 49J(5) of the Act for the revocation of the right of entry authority of Mr McDonald 
of the CFMEUW, Gregor C said: 

[34] The second limb of s.49J(5) requires the applicant to satisfy the Commission that Mr McDonald intentionally and 
unduly hindered an employer or employees during their working time.  The hindrance referred to must be both 
intentional and undue.  The legislation recognises that there can be “due hindrance” of an employer or employees 
during their working time (see Curran v.  Thomas Borthwick (1990) 33 IR 6 at 19 and following). 

81 In the cited case of Curran v Thomas Borthwicks & Sons (Pacific) Ltd (No 1) (1990) 33 IR 6, referred to by the Registrar in 
her closing written submissions at [34]-[36], an allegation of a contravention of s 306 of the then Industrial Relations Act 1988 
(Cth) was made against a company officer, who was alleged to have hindered or obstructed a person exercising a power of 
inspection under s 286 of that legislation.  A matter arising in the course of the proceedings was the meaning of the phrase 
‘hinder or obstruct’ in s 286(1).  In the course of his judgment, Gray J applied the approach adopted in a number of cases 
involving the hindering of a police officer, and concluded that a ‘hindrance’, did not include the circumstance where the 
relevant conduct was reasonable or there was a lawful excuse for it.  Applying this approach to the matter under consideration, 
his Honour said at [20]: 

Applying this approach to the statutory provisions applicable in the present case, it will be seen that the content of the 
obligation not to hinder or obstruct may differ as between an employer confronted by an officer seeking to exercise the 
rights of entry, inspection and interview, and the officer exercising those rights whilst employees are carrying out their 
work during working hours.  A few examples may suffice.  It may only be possible to inspect a particular part of premises 
by standing in one spot.  That spot may happen to be part of a passageway used for the wheeling of trolleys, which is an 
essential part of the work of employees on those premises.  Trolleys cannot be wheeled through the passageway while an 
officer is standing inspecting the part of the premises.  There will be no hindrance or obstruction of the work of any 
employee, even if one attempts to wheel a trolley through the passageway and is unable to do so.  If remaining in the spot 
for the legitimate purpose of inspecting amounted to a hindrance or obstruction of the employee, the right to inspect 
would be negated entirely.  In contrast, a refusal to move from the passageway after the completion of the inspection of 
the particular part of the premises would amount to hindering or obstructing an employee. 

82 On the above basis, it was the submission of the Registrar that the same approach should be adopted when construing 
s 49T(4)(b)(ii) of the Act.  That is, the important feature of the relevant ‘hindrance’ must be that it is unwarranted, in the sense 
of not being lawfully warranted or justified.  Accordingly, the Registrar contended that this requires an examination on the 
facts, as to whether there was a lawfully justifiable basis for the hindrance and if there is not, then the hindrance must be 
regarded as undue.  We agree with that submission. 
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83 Seventh, is whether the conduct specified in s 49T(4)(b)(ii), that being whether an official has ‘intentionally and unduly 
hindered’ an employer or employee during working time, only arises in the exercise of right of entry powers under 
subdivision 2 of the Act.  We have touched on the related issue of whether the fit and proper person criteria in the context of 
s 49T are similarly so constrained above.  As noted earlier in these reasons, Mr Margjini and the CFMEUW maintained that 
the decision of the Commission in Silent Vector supported their view that the s 49T(4)(b)(ii) can only be enlivened on the 
exercise of right of entry powers under ss 49H and 49I of the Act. 

84 In dealing with this point, Beech SC (as he was then) did not say that for the purposes of s 49J(5) of the Act as it then was, that 
the reference to ‘intentional and undue hindrance’, can only arise in the exercise of right of entry powers, that being when an 
official has entered premises.  At [83] of his reasons, what Beech SC said was: 

[83] The final allegation is that Mr McDonald intentionally and unduly hindered an employer or employees during their 
working time on 18 January 2003.  In this regard, the second limb of s.49J(5) does not require the person to have 
entered the premises.  In the context of Division 2G in which it occurs, there must be some connection between the 
hindrance to an employer or employees during their working time and the authority issued to the person pursuant to 
Division 2G.  That may occur where there is at least a physical presence where an employer or employee works 
during their working time (Curran v.  Thomas Borthwick and Sons, referred to earlier). 

85 However, the statutory scheme in relation to right of entry under the Act, resulting from the amendments commencing in 
January 2025, is very different to that which was in existence at the time of the decision in Silent Vector.  Section 49T is very 
different to the former s 49J(5) and sits within a new scheme of right of entry in Division 2G, that is markedly different.  
Caution therefore needs to be taken when considering whether a decision of the Commission under the former regime, should 
be considered applicable under the new regime.  There must be some significant doubt whether the re-enactment presumption 
has application in the present circumstances. 

86 Also, it is not apparent from the reasons for decision, that the matter commented on by Beech SC (as he was then), was an 
issue that was raised and argued in the matter before him in those proceedings.  Given the significant change in the statutory 
context in which s 49T(4)(b)(ii) now sits, the matter is better decided having regard to the present statutory scheme, rather than 
considering the correctness or otherwise, of the conclusions the Commission reached in Silent Vector. 

87 There are a number of reasons why we consider that s 49T(4)(b)(ii) should not be read in the manner contended for by 
Mr Margjini and the CFMEUW.  First it is clear that the power of the Commission in Court Session to revoke a right of entry 
permit, based on the fit and proper person criteria referred to in s 49T(4)(a), is not conditional on the actual exercise of a right 
of entry power in any given case.  Second, there is no suggestion in the text or context in which s 49T(4)(c) appears, that the 
‘any other matters’ that must be taken into account if considered relevant by the Commission, are likewise limited to matters 
only connected with the exercise of powers under subdivision 2 of the Act.  If the Parliament had intended this, it would have 
been a simple thing for words to this effect to have been inserted into s 49T(4)(c), as it has in s 49T(4)(b)(i). 

88 Third, for the same reason we have just expressed in relation to s 49T(4)(c), the Parliament has not replicated the language 
used in s 49T(4)(b)(i), in s 49T(4)(b)(ii).  It is always a bold step to read words into legislation and the circumstances in which 
it is permitted are very limited (see generally DC Pearce Statutory Interpretation in Australia 10th Ed [2.56] – [2.60]). 

89 Fourth, we agree with the Registrar’s submissions that to construe s 49T(4)(b)(ii) as being limited to circumstances where right 
of entry conduct has occurred, this would lead to some odd outcomes.  Given the breadth of s 49T(4)(b)(i), which appears to be 
intended to capture all improper conduct of a right of entry permit holder under subdivision 2, then it seems if s 49T(4)(b)(ii) is 
to be read as also confined to conduct under subdivision 2, then it would be superfluous and have little work to do in practical 
terms.  This is particularly so when regard is had to the meaning to be given to ‘improper conduct’ as discussed at [45] above. 

90 The example of a technical impediment to a lawful exercise of a right of entry power, cited by the Registrar, such as a failing 
to give the required notice to enter under s 49H(3), followed by an official engaging in the prohibited conduct in 
s 49T(4)(b)(ii), would, on the approach of Mr Margjini and the CFMEUW, render the official immune from sanction under this 
provision.  We do not think that this could have been the intention of the legislature in enacting these provisions. 

91 Regardless of this, we also accept the contention advanced by the Registrar in the alternative, that the conduct in question, 
would be in event, captured by s 49T(4)(c) of the Act, as being ‘any other matters the Commission considers relevant’. 

The evidence 
92 Directions were made by the Commission in Court Session concerning the evidence to be adduced in these proceedings.  

Evidence in chief to be adduced as to the incident that occurred at the Sydney Charles Quarter Project on 14 May 2025 was to 
be given orally.  Any other evidence in chief was to be given by affidavit.  Seven witnesses gave oral evidence and 15 
affidavits were filed. A substantial body of affidavit evidence was filed by Mr Margini and the CFMEUW, along with a large 
bundle of documents.  Objections were taken by Mr Margjini and the CFMEUW to parts of the Registrar’s affidavit, in 
annexures SB-2, an article from the Australian Financial Review, SB-5, correspondence between the office of the Registrar 
and PACT Construction and SB-7, a handwritten statement made by Mr Calabro.  They were not opposed and those objections 
are made out. 

93 The Registrar filed a lengthy list of objections to the affidavits and documents filed by Mr Margjini and the CFMEUW.  At the 
outset of the proceedings, when questioned as to how these objections should be dealt with, counsel for the Registrar informed 
the Commission that he had conferred with counsel for Mr Margjini and the CFMEUW, and it was agreed that the objections 
can be regarded as submissions without the need to consider each of them.  On the basis that the affidavits were to be taken as 
read, the question of weight to be accorded to the material would be a matter for the Commission, in accordance with its long-
standing practice in relation to such matters.  We are grateful to counsel for their co-operation in this regard.  We will first 
consider the oral evidence led in relation to the events of 14 May 2025. 

The CCTV footage 
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94 The main CCTV footage was tendered as exhibit A3. It contains no audio recording. We will consider it fully below, when 
making our findings, having regard to it, the oral evidence and relevant documentary evidence. 

The incident on 14 May 2025 
95 A number of witnesses gave evidence as to the events on 14 May 2025 at the Sydney Charles Quarter Project.  Both parties 

sought to impugn the credibility of witnesses called by each other, especially Mr Calabro and Mr Margjini.  Whilst aspects of 
their evidence were called into question, two witnesses who escaped relatively unscathed in this respect, were Ms Prater and 
Mr Loxton, called by the Registrar.  We shall commence with them. 

Ms Prater 
96 Ms Prater is a Director of Automotive Properties Pty Ltd, a property investment and development company.  She has been a 

Director for over 30 years.  The company owns the land on which the project is being built.  The project is a mixed use 
development, comprising a hotel, commercial, food and beverage and residential.  Ms Prater testified that she was on the site 
on 14 May 2025 to attend a site meeting.  She was there with Mr Loxton, the Project Manager.  Her evidence about the 
relevant incident, commenced at the point when she and Mr Loxton were about to leave the site and were standing next to her 
car, which was parked about two car lengths away from the entrance gate to the project, which appears on the CCTV footage. 

97 Ms Prater testified that she saw a vehicle approach the gate and enter the Golding Street entrance.  The vehicle entered the site 
and Mr Breust from PACT, directed the driver to park to the side.  She said that both herself and Mr Loxton were about two 
car lengths from Mr Breust and the vehicle.  She saw two people get out of the vehicle who were both greeted by Mr Breust.  
The three of them then walked further into the site where they stopped and spoke to another person, a form worker, later 
identified as Mr Calabro.  She heard voices start to escalate and saw Mr Breust try to intervene, but he was pushed away. 

98 Ms Prater’s evidence was that the conversation became more heated.  She saw the two visitors, who she now knows to be 
union officials, had moved closer to the sub-contractor, and he appeared cornered towards the back of the container.  They 
were then closer to her and Ms Prater testified that they then moved back away from the container, at which time the 
conversation got more heated.  She said that the union official, who she identified in the courtroom as Mr Margjini, was nose 
to nose with the sub-contractor.  In cross-examination she said this was what it looked like from where she was standing. 

99 Whilst Ms Prater could not hear what was actually said, her evidence was that the tone of the exchange in particular from the 
union official, ‘was aggressive’.  It was heated.  It was argumentative.  And it was unrelenting from the union official’ (40T).  
Ms Prater testified that the formwork sub-contractor said very little, and she didn’t hear him (40T).  In cross-examination, 
Ms Prater testified that she did not recall the sub-contractor shouting or swearing (45T).  Ms Prater accepted that the generator 
on the site is loud, but she did not recall whether it was running on that day.  Ms Prater described the two union officials as 
having the contractor ‘pinned’ in the sense that he was not able to escape and if he moved, they moved.  She said that she kept 
watching this exchange for about another 30 seconds or so. 

100 At this point, Ms Prater’s evidence was that the two officials were escorted back to their vehicle.  As this took place, she said 
that the official, who she had identified as Mr Margjini, looked at her, as she felt, to make sure she had seen him and he had 
seen her.  Ms Prater testified that ‘….  The person looked straight at me with, what I felt - made me feel uncomfortable’ (41T).  
Whilst it was put to Ms Prater in cross-examination that she was mistaken in this respect, Ms Prater remained unshaken on this 
issue and maintained that Mr Margjini stared at her for long enough to know who he was (44T).  Ms Prater identified in her 
evidence that the CCTV footage where this occurred was at 6.15 to 6.25.  When Ms Prater was asked how she felt as a result of 
what she observed on this day, she said she felt nervous.  She had never seen anything like it despite having built many 
properties.  Ms Prater felt confronted by it.  As the landlord, Ms Prater testified that her instinct was to intervene, but her 
instinct also told her not to do so, as her personal safety was at risk. 

101 For the purposes of the CCTV footage, tendered as exhibit A3, Ms Prater identified herself in the top lefthand corner of the 
frame, standing behind the grey car, the second car in the picture. 

Mr Loxton 
102 As noted above, Mr Loxton attended the site with Ms Prater on 14 May 2025.  Mr Loxton is the Director of Property 

Development Solutions and is the Project Manager for the Sydney Charles Quarter Project.  He said that he saw the two union 
representatives arrive in their vehicles.  He was talking to Ms Prater, and he heard raised voices and shouting.  Mr Loxton 
testified that this appeared to be from Mr Margjini (47T).  The form worker from Cityscape was there as well.  Mr Loxton 
accepted that there was a lot of noise because the generator was running. 

103 Mr Loxton testified that he saw Mr Margjini advance towards the Cityscape person who Mr Loxton identified as Mr Calabro.  
They were face to face and their foreheads were touching (48T).  Mr Loxton said this appeared to have been instigated by 
Mr Margjini (49T).  His evidence was that he considered this conduct aggressive and inappropriate in any workplace and he 
identified Mr Margjini as the aggressor (48T).  But also, he accepted in cross-examination that Mr Calabro may have been 
yelling and swearing (50T).  As to his location in the carpark, Mr Loxton also said in cross-examination that at some points, 
whilst witnessing the incident, his vision of Mr Calabro was obscured (50T). 

Mr Breust 
104 Mr Breust is a Construction Consultant employed by SPB Constructions and has been so engaged for 11 years.  The company 

consults to PACT Construction, the project builder at the Sydney Charles Quarter Project.  Mr Breust ceased involvement in 
the project some months prior to the date of his giving evidence in the proceedings.  He recalled that he was on site on 14 May 
2025 to meet with Mr Margjini and another person, who he knew as ‘Daniel’ (Mr Modica), to discuss the employment of 
Daniel on the site by Cityscape as a working union delegate.  Both he and Mr Calabro were going to interview Daniel for the 
position. 

105 On arriving and getting out of their vehicle, he said that Mr Calabro knew Mr Modica.  He had worked for him previously.  His 
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evidence was that Mr Calabro said to Mr Modica, ‘What are you doing wearing that shit?’  Mr Breust said this was at the start 
of the conversation (15T).  At the time, Mr Modica was wearing CFMEUW clothing.  Mr Breust referred to a conversation 
about employing Mr Modica.  He said that he recalled the conversation between Mr Margjini and Mr Calabro became heated 
and voices were raised.  Both Mr Margjini and Mr Calabro moved closer together and touched foreheads.  Mr Breust was 
showed some footage from the CCTV.  When shown Mr Margjini making a hand movement to his chest from 4.20 to 4.30, 
Mr Breust’s evidence was that he didn’t really see this on the day.  Mr Breust agreed however, that both Mr Calabro and 
Mr Margjini were swearing at each other and they were angry (17-18T). 

106 A short while after the incident, Mr Breust said he completed a safety incident report.  He thought this was made a couple of 
hours after the incident, as a part of PACT’s procedures.  Mr Breust was shown a handwritten document, and he identified it as 
the statement that he made on 14 May 2025 with a handwritten notation it was made at 1.34 pm.  This is broadly consistent 
with Mr Breust’s evidence that it was made a few hours after the incident on the site.  The statement recorded the incident as 
occurring from 11.37am.  Later in his cross-examination, he conceded this time reference may not have been accurate.  A copy 
of Mr Breust’s statement was tendered as exhibit A4.  Mr Breust agreed that the incident was fresh in his mind when he made 
the statement. 

107 Counsel for the Registrar was granted leave to cross-examine Mr Breust on his statement.  The statement, tendered as 
exhibit A4, reads as follows: 

AT 11.37AM DANIEL AND MONTY ARRIVED ONSITE FOR AN INTERVIEW WITH DANIEL FOR A JOB WITH 
CITYSCAPE. 
ON ARRIVAL, I SAID TO MONTY, JOE & I SAID WE ARE GOING TO HAVE A CHAT IN THE OFFICE WITH 
DANIEL.  THIS IS WHEN MONTY SAID HE IS COMING AS WELL TO THE MEETING AND JOE & I SAID NO. 
JOE THEN SPOKE TO DANIEL & ASKED HIM WHAT TICKETS HE HAD & DANIEL SAID IM A DELEGATE.  
JOE THAN SAID I CANT STAY I HAVE A MEETING TO GO TO. 
MONTY THAN WENT OVER TO JOE & DANIEL AND THEN STARTED TO ARGUE WITH JOE WHICH 
ESCALATED VERY QUICKLY.  MONTY THEN THREATENED JOE WITH AALL TYPES OF ABUSE 
GESTURED TO RIP HIS HEAD OFF AND CALLED HIM ALL THE NAMES UNDER THE SUN.  MONTY THEN 
HEAD BUTTED JOE AND CONTINUED TO HAVE A GO, JOE SAID TO MONTY DO IT HAVE A GO AND THEY 
BOTH CONTINUED.  I THEN TRIED I TRIED TO STOP THE ARGUMENT AS THE CLIENT WAS JUST AT THE 
GATE STOP IT AND WE CAN MEET LATER. 
MONTY THE PUSHED ME AWAY WITH HIS LEFT ARM KNOCKED ME BACKWARDS AND CONTINUED TO 
HAVE A GO AT JOE AND SCREAMING AT HIM.  CONTINUOUSLY.  MONTY THAN THREATENED JOE TO 
RIP HIS HEART OUT & GESTURED IT AS WELL. 
MONTY THEN KEPT HITTING HIS HEAD AGAINST JOE A NUMBER OF TIMES THEN I SAID TO THEM ALL 
THE CLIENT IS HERE CONSTANTLY TO EVERYONE. 
THEY THEN STOPPED JOE WALKED AWAY TO GO TO HIS MEETING AND BOTH MONTY & DANIEL LEFT 
AS WELL. 

108 In the course of being cross examined about his statement by counsel for the Registrar, the following exchange took place at 
19-20T: 

CARROLL, MR: Isn't it the case, Mr Breust, that Mr Margjini threatened Mr Calabro to rip his head off? Is that right?---
Yeah.  Well, he said the words.  Yeah.  I don't think he was going to do it.  But he just --- 
Okay?---- - - said it. 
But he said those words?---Yeah. 
And is it the case that Mr Margjini actioned – used a gesture to suggest he was going to rip off Mr Calabro's head?---Oh, 
if you've got the video, I guess, it would.  But I don't know what that gesture you're talking about is exactly.  He just said 
the words to it. 
But on the day – I'll go back a step.  In your witness statement, you wrote, "Mr Margjini threatened Joe with all types of 
abuse gestures to rip his head off".  Is that correct?---Yep. 
And that's what you witnessed on the day.  Is that right?---Yep. 
And isn't it the case that you witnessed Mr Margjini head-butt Mr Calabro on that day?---It wasn't a head-butt.  They just 
put their foreheads against each other's foreheads.  It wasn't like a head-butt.  You can see it when you showed me that 
video. 
Okay.  Do you agree it was Mr Margjini who was moving into Mr Calabro?---I think, yeah, it was probably both, to be 
honest, at the same time.  No one took a backwards step from each other. 
In your witness statement, you say that, "Monty then head-butted Joe and continued to have a go".  Do you agree with 
that?---Oh, that's what I wrote.  Yeah.  But you have a look.  It's one of those things, right? 
And you wrote that, because that's what you witnessed on the day.  Is that correct?---Correct. 
And Mr Margjini pushed you away with his left arm and knocked you backwards in the course of this interaction.  Do you 
agree with that?---Well, you'd see it on the video.  But it wasn't – he didn't try and knock me backwards.  He just hit me 
with his left hand - - - 
No.  He - - -?---- - - or his hand. 
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He didn't try and knock you backwards.  But moving his left hand caused you to move backwards.  Is that right?---Well, if 
you look at the video, yes. 
And is it the case that Mr Margjini threatened to rip out Mr Calabro's heart?---Well, he said those words.  Yeah. 
Yes?---I don't think he was going to. 
And Mr Margjini kept hitting his head against Mr Calabro on a number of occasions.  Is that right?---Well, they both 
were.  Yep. 
Yes.  Thank you.  I've got no further questions. 

109 Mr Breust was then cross-examined by counsel for Mr Margjini and the CFMEUW.  He accepted that after the incident on 
14 May 2025, there were no issues between Mr Calabro and Mr Margjini.  Whilst Mr Breust said that the interaction between 
them on that day was of the kind that occurred in the construction industry, we pause to note that this was not the evidence of 
Ms Prater and Mr Loxton, and nor was it consistent with Mr Margjini’s view as to his own conduct on 14 May 2025.  As to the 
initial exchange between Mr Calabro and Mr Modica about Mr Modica’s clothing, Mr Breust said that this exchange was not 
hostile and referred to the fact that Mr Calabro and Mr Modica knew each other (24T).  Mr Breust was taken to the CCTV 
video footage.  Reference was made to the white demountable.  He agreed that Mr Margjini when he arrived on the site, 
understood that there would be a meeting between Mr Margjini, Mr Modica and Mr Breust and Mr Calabro to discuss 
Mr Modica’s employment.  Mr Margjini was told this was not going to be so. 

110 Mr Breust could not recollect whether Mr Margjini requested that only Mr Breust and Mr Modica discuss his employment, 
with Mr Margjini and Mr Calabro remaining separate.  Mr Breust also could not recall whether Mr Calabro gestured to 
Mr Modica to go behind the demountable, but he may have done so.  As the generator was running, Mr Breust agreed that the 
background noise was loud (28T).  Mr Breust could not recall if Mr Calabro said to Mr Modica words to the effect ‘What the 
f… can you do’ as he was not near them and he also could not recall if Mr Calabro asked about Mr Modica’s tickets.  
Mr Breust did recall however, that Mr Calabro did say words to the effect ‘F… you c…s I have been waiting for another 
meeting to go to.  You c…s sort your own shit out.  I am out of here…’ (30T).  Mr Breust was taken to the CCTV footage from 
3.40 and he agreed that Mr Calabro initially moved towards Mr Margjini and then Mr Margjini moved towards Mr Calabro.  
At the time, Mr Breust’s evidence was that both were yelling at each other.  He agreed Mr Calabro probably said, ‘Come on 
c…’ and ‘hit me you f… piece of shit hit me’ (30T).  He said that Mr Margjini stepped forward and their heads were touching. 

111 Whilst Mr Breust maintained in his evidence that he placed his hand between Mr Calabro and Mr Margjini, the video showed 
that Mr Breust put his right hand on Mr Margjini’s left shoulder and Mr Margjini forcefully pushed it away, pushing Mr Breust 
back to his left (3.50-3.52) (31T).  When it was put to him that Mr Margjini did not say he would ‘rip Mr Calabro’s head off’ 
Mr Breust responded to the effect that ‘Well that is what I heard anyway’.  As to this, the following exchange took place at 
31T: 

Can I suggest to you, sir, that Mr Margjini did not say he was going to rip Mr Calabro's head off?---Well, that's what I 
heard, anyway. 
All right.  I suggest to you, that you might be mistaken about that?---Okay. 
Would you agree, you could be mistaken? It all – happened all very quickly?---Oh, it was flat out.  Yeah. 
Okay.  And there was the generator going on in the background.  Correct?---Mm hmm.  Yep. 
They were both shouting.  Correct?---Yep. 
And in those circumstances, you can't really be sure that Mr Margjini threatened to rip off the head of Mr Calabro?---I 
don't think it was threatening.  They were just talking at each other. 

112 As to the gesture by Mr Margjini to rip Mr Calabro’s head off and the threat to rip Mr Calabro’s heart out, the following 
exchange took place at 32T: 

I suggest they weren't even - - -?---I've heard a thousand - - - 
- - - talking that - - -?---- - - people say things like that to each other.  It doesn’t mean it happens. 
Can I suggest to you, he never gestured – that is, Mr Margjini never gestured to rip off Mr Calabro's head?---Oh, I - - - 
That just didn't happen.  You agree?---Well, I can't say it didn't happen.  But - - - 
You can't say it did?---- - - they were pretty – they were pretty angry at each other. 
Okay.  But you can't say it did happen? You don't have a memory of that.  Correct?---It is what it is. 
I'm sorry?---I said, "It is what it is".  I – I can or I can't remember. 
Well, just to be clear about this evidence, what I'm suggesting to you, sir, is that Mr Margjini did not gesture to rip off 
Mr Calabro's head.  That just didn't happen?---Okay. 
You agree?---Agree. 
Thank you.  So just to be clear, you're agreeing with me?---Mm hmm. 
Thank you?---Yep. 
And, "Mm hmm", is yes?---Yep. 
Thank you.  Now, he also, can I suggest to you, did not threaten to rip out the heart of Mr Calabro? He didn't say that?---
Well, he said – he said he'll, um – yeah, rip his heart out. 
All right.  And I'd suggest - - -?---But they were just (indistinct 11.45.44) screaming at each other. 
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All right.  Can I suggest to you, sir, that he didn't use those particular words?---Well, I remember he did.  So - - - 
All right.  I suggest to you, you're wrong about that?---Okay. 
And you just aren't sure about that, sitting here today.  You agree or disagree?---I – I disagree. 
All right.  Now - - -?---But like I said, they were just yelling at each other. 
And Mr Calabro was calling him, "A fucking piece of shit", wasn't he?---Yep. 
He was telling him to hit him, wasn't he?---Yep. 
He was grinding his teeth and being aggressive and volatile.  Correct?---Yep. 

113 Mr Breust agreed that Mr Calabro probably did say to Mr Margjini ‘speak English I can’t understand you c… speak English’ 
(33T).  He agreed that Mr Margjini has a thick Albanian accent.  Mr Breust also agreed that both Mr Calabro and Mr Margjini 
continued to yell at each other until shortly before they both separated and walked away. 

Mr Calabro 
114 Mr Calabro is employed by Cityscape as a Construction Advisor.  Cityscape undertakes form work and concreting in the 

building and construction industry.  Mr Calabro was at the Sydney Charles Quarter Project on 14 May 2025 to attend a 
meeting with CFMEUW representatives and Mr Breust to discuss the employment of Mr Modica as a working delegate.  
Mr Calabro said the meeting was arranged to commence at 11.00 am and the CFMEUW representatives were late and did not 
arrive until about 11.40 am.  Mr Calabro testified that when Mr Margjini and Mr Modica got out of their vehicle he said to 
Mr Modica words to the effect ‘What are you wearing that crap for’.  This was a reference to CFMEUW clothing that 
Mr Modica was wearing.  Mr Calabro denied that he yelled at Mr Modica when he said this.  He knew Mr Modica and had 
previously employed him and was a family friend (88T). 

115 Mr Calabro testified that after they arrived he spoke to Mr Modica and asked him whether he still had a dogman ticket and 
what else he had been doing.  At this time, Mr Calabro said both Mr Margjini and Mr Breust were over near the union vehicle 
talking to each other.  When asking Mr Modica these questions, Mr Calabro denied that he spoke loudly or aggressively to him 
(112T).  After speaking to Mr Modica about his tickets Mr Calabro said that Mr Margjini (as only known to Mr Calabro as 
‘Monty’), came up to him.  According to Mr Calabro, what happened then was set out at 89T in the following terms: 

Okay.  Um, so he came over to you and - and you said he start - he started abusing you.  Can you say what - what words 
he was using?---Well, it was in the - the word of, "You're not going to - I'm not going to let you work, you dog C in - in - 
in Perth anymore", blah, blah, blah, "I'm going to cut your throat.  I'm going to rip your heart out" and started pressing his 
head against mine. 
Okay.  So you said the word - you said - so you said "dog C", can you - can you say what - what - you - you can use the 
language that - - -?---Well - - - 
- - - that he used on that day?--- - - - dog cunt. 
Okay.  And what did you say back to him?---I - I said, "If you're going to kill me, kill me.  Come on.  Bring it on". 
Okay.  And you said that he was - did you say he was push - pushing his head onto your head.  What did you do in 
response?---What - what did I do? 
Yes?---I just stood my ground. 
Stood your ground.  Do you recall approximately how long this interaction occurred with - with Monty?---Probably - I 
don't know - four, five minutes, four minutes, five minutes.  I can't recall, because at the end of the day, we were just - - - 
No, no, that - and if it - if it was - if it was four to five minutes, where within that four to five minutes was he using the 
language that you described, saying, "Dog cunt, I'm going to cut your throat, rip your heart out"?---Well, it was repeatedly 
said. 
Repeatedly?---Yeah. 
And did anyone try to intervene in this conversation?---Well, Sean was there, trying to - to break it up. 
Do you remember what he was doing trying to break it up?---Oh, I can't remember, no. 
No?---I know he was there, trying to - to - to - to split us up. 

116 In cross-examination Mr Calabro accepted that he said to Mr Margjini at some point, words to the effect ‘If you are going to 
kill me then bring it on…’ and repeated this a number of times (104T).  When asked if Mr Margjini did anything else 
physically, other than pushing his head into Mr Calabro’s head, Mr Calabro said words to the effect ‘That was it’ (90T).  We 
will deal further with the issue of the physical interaction between Mr Calabro and Mr Margjini when referring to the relevant 
passages of the CCTV footage below. 

117 Mr Calabro testified that he did not recall Mr Margjini shaking hands with him and pulling him into the group when he, 
Mr Margjini, Mr Breust and Mr Modica were standing together.  He further said that he did not say anything further about 
Mr Modica’s clothing at that time, as he had already commented on it previously when he got out of the vehicle.  As to the 
language he used during the incident, Mr Calabro denied that he swore or used profanities such as f… or c… at the time. 

118 Mr Calabro did not accept when it was put to him in cross-examination that he took Mr Modica behind the demountable to get 
away from Mr Margjini (109T).  He also disagreed that Mr Margjini said words to him to the effect that employees of his 
company, G&N, have had to wait for their money or that Mr Margjini said words to the effect that they (Mr Margjini and 
Mr Modica) had been ‘ambushed’ (112T).  At the point where Mr Margjini walked towards him and Mr Modica when they 
were behind the demountable discussing Mr Modica’s tickets, Mr Calabro denied that he said to Mr Margjini words to the 
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effect ‘Come on c… hit me…’ (112T).  Mr Calabro’s evidence was that he walked towards Mr Margjini at this point.  He did 
not get head-to-head with Mr Margjini when they were behind the demountable (112T). 

119 Once both Mr Calabro and Mr Margjini came out from behind the demountable, Mr Calabro’s evidence was that Mr Margjini 
was ‘in his face’ (113T).  He could not recall advancing towards Mr Margjini at that point but said they were ‘head-to-head’ 
(113T).  Mr Calabro denied that he raised his voice, and he said he did not say to Mr Margjini words to the effect ‘Speak 
English c… I can’t understand you’ (114T).  According to Mr Calabro, Mr Breust did try to break up the confrontation 
between him and Mr Margjini, and Mr Breust put his hand between them at some point.  When shown the CCTV footage 
Mr Calabro said words to the effect ‘Sean put his hand there to break it up’ (116T). 

120 As to the alleged threats made by Mr Margjini, Mr Calabro maintained firmly in cross-examination that Mr Margjini did say to 
him words to the effect ‘I am going to cut your throat and rip your heart out’ (121T).  Also, Mr Margjini did refer to 
Mr Calabro as a ‘dog c…’ and said he did say to Mr Margjini ‘if you are going to kill me bring it on’ (121T).  Mr Calabro 
denied that he was the aggressor during the incident (121T). 

Mr Margjini 
121 Mr Margjini is the Lead Organiser for the CFMEU.  Mr Margjini testified that prior to the incident at the Sydney Charles 

Quarter Project, he had some prior involvement in the voluntary administration of G&N Construction associated with 
Mr Calabro, in late 2024.  Mr Margjini also said that he was aware of Mr Calabro’s ‘form’ in the construction industry.  By 
this, Mr Margjini testified that he was aware that Mr Calabro is known as a good form worker who gets things done but can be 
‘pretty ruthless and aggressive’ (126-127T).  Mr Margjini gave evidence about a meeting involving himself, Mr Buchan and 
PACT representatives on 24 April 2025, where the issue of the involvement of Cityscape on the project was raised.  Also 
raised was the employment of a working delegate.  A later meeting took place on 7 May 2025, where Mr Margjini said that 
PACT agreed for a working delegate to be employed on the project (129T). 

122 The latter issue was to be discussed further onsite on 14 May 2025.  Mr Margjini testified that he was held up in a meeting at 
the union office that morning and was late.  He said that he left messages for Mr Breust to let him know of this.  When he and 
Mr Modica arrived at the site about one hour late, they parked on the left-hand side behind a white vehicle.  They both got out 
of their vehicle and went to the back where Mr Breust was standing.  Mr Calabro was present but was standing further off to 
the side a few metres away.  Mr Margjini testified that both he and Mr Modica shook hands with Mr Breust.  Shortly after, 
Mr Margjini pulled Mr Calabro into the meeting, but as this caught him off balance, he tapped him on the shoulder to say sorry 
(131T). 

123 At this point, Mr Margjini testified that Mr Calabro said words to the effect ‘what the f… are you wearing that shit for...’ in 
reference to the union clothing that Mr Modica was wearing (131T).  Mr Margjini said he thought to himself ‘oh f… here we 
go, Joe being Joe…’ (131T).  Mr Breust then told Mr Margjini and Mr Modica that there would be no meeting of all of them 
and Mr Margjini responded that if so, then Mr Breust and Mr Modica should meet and both he and Mr Calabro should remain 
behind.  According to Mr Margjini, Mr Calabro then said words to the effect ‘Well f… you c…s I am f…ing out of here.  I 
have been waiting for an hour.  I have got another meeting to go to.  You c…s can go and sort out your own shit.  I am out of 
here…’ (132T). 

124 Mr Margjini said that Mr Calabro then walked behind the container (variously described in evidence as the ‘white container’, 
the ‘demountable’ and the ‘white demountable’) and asked Mr Modica to go with him.  At this point, Mr Margjini testified that 
he and Mr Breust stood back.  According to Mr Margjini, when Mr Calabro was speaking to Mr Modica and asking him about 
his tickets, he became pretty loud and aggressive and said words to the effect ‘What the f… are you doing anyway.  What 
tickets do you have.  What can you do anyway’? (132T).  In cross-examination, Mr Margjini said that he was not happy with 
the way Mr Calabro spoke to Mr Modica and he had a dim view of Mr Calabro. 

125 At about this point, Mr Margjini said he walked with Mr Breust over towards a car parked close by.  Mr Margjini said that he 
spoke with Mr Calabro in a raised voice and said words to the effect ‘Joe cut your shit… we haven’t come here to be 
ambushed… and we haven’t come here to be spoken to like this…’ (133T).  According to Mr Margjini, this appeared to trigger 
Mr Calabro, and the following exchange took place between counsel for Mr Margjini and the CFMEUW at 133-134T: 

What happened after you said that to Mr Calabro?---That triggered him.  When I raised the voice and I said, "So we 
haven't been ambushed or have" - that triggered.  Then he come, "Come on, cunt".  Then he grinded his teeth, he come 
straight in my face. 
And what did you do?---I was shocked. 
What happened next, sir?---I was shocked, and sort of - I wanted to disengage because he's come right to my face.  I 
wanted to disengage.  And that occurred behind the container.  So I disengaged, so - so Dan is in the middle, he was here, 
so I disengaged and sort of walked off, close to Sean Breust, where was the car. 
And what happened next, sir?---And then we come on the scene.  And when I just turned (indistinct)11.46.43.  I said, 
"Mate, I have tried everything with you, Joe, to try and make it work.  Nothing works with you.  You are just a fucking 
sad individual". 
And what did he say to you?---That triggered him even more.  He just - - - 
And what did he do?--- - - - raised the - that - (indistinct)11.47.00 he just went aggressive.  He said, "Fuck you, you piece 
of shit.  Speak English, cunt.  I can't fucking understand you anyway.  What did you fucking said? I can't understand 
you". 
And what did he do or what was he doing, if anything, when he said that?---And then he took two steps, three steps 
towards me, so he walked, two, three steps.  He come right in front of my face, and he put his head - pulled his - put his 
head close to my face. 
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And what did you do?---I stood - stood my ground.  I stood my ground, and I walked forward. 
Why did you walk forward?---I walked forward.  I felt I - I - I stood - I walked forward and defended myself, stood my 
ground. 

126 In response to what Mr Margjini said Mr Calabro said to him, Mr Margjini testified that he became angry and upset and 
walked towards Mr Calabro.  In cross-examination Mr Margjini accepted that he pushed his head into Mr Calabro’s face and 
Mr Calabro stepped back (158T).  After Mr Calabro had said ‘speak English c… come on hit me…’ Mr Margjini said that 
Mr Breust intervened.  As to this, Mr Margjini was cross-examined on his witness statement that he provided as a part of the 
Fair Work Ombudsman investigation which was dated 19 August 2025 (document 9 at pp 46-52 of the respondent’s bundle).  
The content of the witness statement was shown to Mr Margjini in the witness box and displayed on the courtroom screen.  
Mr Margjini was taken through the relevant paragraphs by counsel for the Registrar.  Mr Margjini confirmed that he had seen 
the partial video, tendered as exhibit A, as a result of orders made by the Commission to reopen the proceedings for the 
purposes of its admission.  As referred to in the further written submissions of Mr Margjini and the CFMEUW, there was no 
dispute that exhibit A was the partial video Mr Margjini had seen and referred to, when making his witness statement for the 
Fair Work Ombudsman investigation.  The relevant time stamps in exhibit A, were referred to by Mr Margjini in his statement 
(159T). 

127 Mr Margjini was taken in particular to [47]-[54] of his witness statement.  Mr Margjini said that he viewed the CCTV footage 
(it being common ground as exhibit A) that was then available, but it did not record all of the incident.  Mr Margjini was taken 
to [46]-[47] of his witness statement, both of which were read to him and the following exchange took place at 160T: 

That's correct?---That's what I meant, yeah. 
Now, can I take you through to paragraph 50 of your statement. In fact, I'll take you back to paragraph 46. So paragraph 
46 comes after you state what Mr Calabro was yelling at Mr Modica about his tickets?---That's correct. 
And - - -?---That was behind the shed. 
And then you say: 
"At this point, I raised my voice because Mr Calabro had been yelling." 
Is that right?---That's correct. 
And then, if we can move to paragraph 47, you then say that Mr Calabro started walking towards you while saying things 
like, "Come on then. Come on, cunt": 
"He walked right up to me and pushed his face against my face. He was baring his teeth while swearing at me." 
?---That's correct. 
Now, that paragraph of your statement accords with the footage that I've just shown you, is that right, the - - -?---That's - 
that's correct. 
- - - the first face-to-face interaction - - -?---That's correct. 
- - - out - - -?---That’s correct. 
- - - that we can see on the footage, yes?---That's correct. 
And then, at paragraph 48, you say he took some steps towards you and you stood your ground, and then - - -?---That's 
correct. 
- - - your foreheads touched?---That's correct. 
And then after this, you say Mr Breust grabbed your shoulder, and he said something along the lines, "I've got clients 
here", and - and you shrugged off Mr Breust, is that right?---Yes. 
And then, it's after this incident that you say in your witness statement that Mr Calabro said to you, "Speak English. I can't 
understand you, cunt". Do you agree with that?---No, he - he - that's when he does it. The - I have made the statement, the 
full recollection, on - on, um, one minute, one - one minute and 20 seconds or something like that when it was published 
on the financial review. So I just described whole statement what has happened. I haven't seen step-by-step of the 
statement. I just explaining what did occur on that event. So I - I have - the - the full footage wasn't, so I just described the 
whole thing what did occur step by step. 

128 In particular, Mr Margjini agreed in cross-examination that [47] of his witness statement, which was read to him, accorded 
with the main CCTV footage that he had been shown from 3:45, where he came face to face with Mr Calabro who is alleged to 
have said ‘Come on then.  Come on c…’ ‘He walked up to me and pushed his face against my face.  He was baring his teeth 
while swearing at me’ (160T).  As the extract from 160T of the transcript above shows, Mr Margjini agreed that this is the 
reference to the footage from 3:45 and it was ‘the first face to face interaction’ that can be seen on the footage. 

129 At [47]-[50] Mr Margjini referred in his witness statement to Mr Calabro walking towards him and both ending up ‘touching 
foreheads at some point’ ([49]).  Mr Margjini then said Mr Breust intervened and grabbed his shoulder, saying ‘I have clients 
here’ and Mr Margjini shrugged him off ([50]). In cross-examination, Mr Margjini accepted that this caused Mr Breust to step 
backwards (162T).  Mr Margjini said at [51]-[53] of his witness statement, that he walked towards Mr Calabro and Mr Calabro 
stepped back.  Mr Calabro continued to swear.  Mr Margjini put his hands in his pockets. 

130 At [54] of his witness statement, Mr Margjini stated that Mr Calabro continued to swear at him and said things like ‘speak 
English, I can’t understand you c…’.  Mr Margjini was taken to this passage of his witness statement and part of it was read to 
him to the effect that Mr Calabro made the ‘speak English’ remark after Mr Breust tried to intervene and Mr Margjini agreed 
that he said in his statement that Mr Breust said words to the effect ‘I have got clients here…’ and he shrugged Mr Breust off.  



1042                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

It was put to Mr Margjini in cross-examination that his statement contained a step-by-step description of what occurred, and 
the following exchange took place at 161-162T: 

Step by step, and in the step by step description that you put in this witness statement, you say that Mr Calabro said, 
"Speak English. I can't understand you, cunt" after Mr Breust tried to intervene, do you agree with that?---No. 
Well, can I take you to - - -?---It was right - - - 
- - - paragraph 50?--- - - - there. 
Can I take you to paragraph 54 of your witness statement, which is in front of you. 
And if I can ask the Associate to move to 54. 
MARGJINI, MR: That's correct. 
CARROLL, MR: Yes, and you agree that occurred after Mr Breust tried to intervene?---That's what was I - as I said it. I 
haven't seen Mr Breust interview and the short footage. I just explaining exactly how it happened back then, and I'm not 
trying to - to avoid your (indistinct)2.12.23. That's how it happened. When Joe make that one, two, three steps, that's 
where come, grinding his teeth, and said, "Speak English" - when I say, "Joe, I tried everything work with you. You are a 
- you are the - the sad individual, hard to deal you", what's where he - Joe said, "Well, speak English, cunt. I can't fucking 
understand you". And that's where he come and pushed a head to me. And that’s where Sean tap me on the shoulder, 
because he thought something is going to happen. 
Well, I suggest to you that's not consistent with the statement that you created for the CFMEU's investigation, do you 
agree with that?---Because it - I was - wasn't shown me. I didn't have access of the full footage. 
You didn't - - -?---I'm telling you the truth. 
- - - you - but you had access to footage when you did this statement, didn't you?---No. 
No, what are the timestamps - - -?---Ah, there was - - - 
- - - in your statement?---That was the - only a statement. It was only one minute or something on financial review. It was 
piece and cut statement. 
But you - you - you saw that footage, and you - - -?---That was - - - 
- - - put those timestamps in your witness statement?---That's all I saw. 
Yes?---A short footage of that incident, and then I went as - as per my memory, explaining in detail. 
And from your memory, explaining in that detail, your memory was that Mr Calabro told you, "Speak English. I can't 
understand you, cunt" after Mr Breust had tried to intervene, do you agree with that?---No. 
But that's what's in your statement, do you agree with that?---Yeah, that's what is in statement. 
Yes?---But that's not what it happen. 
And that's what's in your statement, because that's what you recall happening, is that correct?---No. 
You knew that this witness statement was important for the CFMEU's investigation to the incident, don't you - - -?---Yes. 
- - - agree with that?---100 per cent. 
And you understood it was important to tell the truth in this witness statement?---And I have told the truth. 
And you reviewed the statement closely before you signed it?---100 per cent. 
I - I suggest to you that the truth, in accordance with this witness statement, is that Mr Calabro didn't say the words, 
"Speak English. I can't understand you, cunt" until after Mr Breust had tried to intervene, do you agree with that?---No. 
That was - Mr Breust - that was the - the - the trigger of the whole conversation. When he said that, then, Mr Breust 
thought that - look, I don't know what - I - I - I'm talking from my experience, the way I thought it did occur when he 
crossed that border, and then there's a suggestion that I don't need someone to hold. I'm in control. I put my hand on the 
pocket to give reassurance to Sean and Joe, to Sean, say, "I'm not there fighting and I'm not going to react that what he's 
asking me to do", as well, to assure Joe that I'm not going to fall on his tricks, so that's why I put my hand on the pocket. 

131 Mr Margjini accepted in cross-examination that the Fair Work Ombudsman investigation was important to the CFMEU, but, 
despite what he included in the witness statement, and having viewed the partial video of the incident, Mr Margjini maintained 
in his evidence that Mr Breust intervened after Mr Calabro said, ‘speak English c…’.  Despite saying that he read the witness 
statement before signing it and that it was important to tell the truth, Mr Margjini said in cross-examination that what he put in 
his witness statement did not happen and Mr Breust intervened after Mr Calabro offended him.  Mr Margjini further agreed in 
cross-examination that when shown the CCTV footage in these proceedings from 3.55-4.22, he repeatedly pushed his head 
forwards into Mr Calabro’s face (162-163T). 

132 When showed the footage at 4.15-4.22, when he had his hands in his pockets, Mr Margjini denied that he feigned a punch by 
lifting his right shoulder towards Mr Calabro (163T).  Mr Margjini denied that he was trying to intimidate Mr Calabro by 
doing this.  He also denied in cross-examination that he threatened to rip Mr Calabro’s head off; that he threatened to cut his 
throat; or that he threatened to rip his heart out (164T).  Mr Margjini denied that his hand movement towards and then away 
from his chest as shown on the CCTV footage, was consistent with saying to Mr Calabro he was going to rip his heart 
out (164T). 

133 Further CCTV footage at 4.22-4.44 was played to Mr Margjini.  He denied that he stepped in Mr Calabro’s way as Mr Calabro 
was attempting to get away.  Mr Margjini said that he was ‘he just wanted to explain…’ (164T).  Mr Margjini denied that he 
stepped in Mr Calabro’s way a second time at CCTV footage 4.40-4.50 (164T).  Mr Margjini agreed in cross-examination that 
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he was still yelling at this time.  Mr Margjini also agreed that his conduct was unprofessional and aggressive (165T). 
134 Exhibit A6 is a document tendered by the Registrar.  It is described as a ‘memo from Mark Irving’, the Administrator of the 

CFMEU.  It is entitled ‘Menacing Behaviour Interim Guidelines and Directions’.  It is undated.  The introduction to the 
document states: 

A number of organisers and other staff have requested more information and guidance on the issue of menacing 
behaviour. 
Robust behaviour in the construction industry has always been part of the culture in the sector.  Aggressive behaviour on 
either side of the industrial relations environment has been longstanding and historical. 
However, it is alleged, and there is credible evidence, that menacing behaviour has become entrenched and constant as 
part of doing business in some parts of the industrial relations environment in the construction industry in 2024. 
The following memo makes clear the definition of menacing behaviour, the guidelines for CFMEU staff, and directions to 
all organisers regarding the use of menacing behaviour as an industrial relations practice. 
All staff are expected to understand the definition of menacing behaviour and the consequences of ignoring this memo 
and its direction. 

135 A definition of ‘menacing behaviour’ is then set out in the document, and it is as follows: 
Definition: 
Menacing behaviour is: 
Menacing behaviour is where a person either: 
• Does an act to intentionally cause, or threaten to cause, psychological or physical harm to another person; or 
• Does an act that would cause a reasonable person to fear that they may suffer psychological or physical harm, where 

the act does cause that fear. 
136 This document was put to Mr Margjini in cross-examination.  It was put to him whether, if a union official did threaten to rip 

Mr Calabro’s heart out, even if they did not intend to do so, that this would constitute threatening behaviour, as set out in 
exhibit A6.  Mr Margjini accepted that it would, whilst maintaining his denial that he made any such threat (166T). 

Mr Modica 
137 Mr Modica is a union delegate.  He was present at the Sydney Charles Quarter Project site on 14 May 2025, with Mr Margjini, 

to attend a meeting with Mr Calabro and Mr Breust.  His evidence was that they got out of the vehicle and were greeted by 
Mr Breust and shook hands with Mr Breust and Mr Calabro.  Mr Modica testified that Mr Calabro said to him words to the 
effect ‘Why the f… are you wearing that shit?’ (170T).  This referred to his union clothing.  Mr Calabro then took Mr Modica 
over behind what he thought was an office or toilet building and asked him about his tickets.  According to Mr Modica, 
Mr Calabro spoke in a condescending way to him and swore when asking him questions about his tickets and experience 
(171T).  Mr Modica said that he remained calm. 

138 It was Mr Modica’s evidence that Mr Margjini heard this and asked Mr Calabro to stop speaking in this way.  According to 
Mr Modica, Mr Calabro responded in words to the effect ‘What the f… are you going to do about it’ (172T).  Both Mr Calabro 
and Mr Margjini then got into an argument.  Mr Modica testified that Mr Calabro used words to the effect ‘Come on c… come 
on hit me.  Hit me’ and Mr Margjini called Mr Calabro a ‘dog’ and a ‘piece of shit’ (1762T).  In cross-examination, 
Mr Modica said that at the time they were both behind the building while they were close together, they were not physical 
(173T). 

139 According to Mr Modica, the three of them then walked back from behind the building where he said it ‘kicked off again’ 
(172T).  Mr Modica testified that Mr Calabro said something, and Mr Margjini responded.  Mr Calabro then said to 
Mr Margjini words to the effect ‘speak English’ or ‘learn to speak English’.  He said they then went face to face and 
Mr Margjini called Mr Calabro a dog (172T).  In cross-examination, Mr Modica said in relation to their heads being together, 
he saw Mr Calabro take a step back (174T).  Mr Modica’s evidence was that Mr Margjini did not threaten to rip out 
Mr Calabro’s heart or to rip off his head (173T). 

140 As to the intervention by Mr Breust, Mr Modica testified that Mr Breust said words to the effect ‘the client is here’ and he saw 
Mr Breust grab Mr Margjini’s shoulder and Mr Margjini shrugged it off (175T).  Mr Modica was cross-examined as to when 
Mr Calabro is alleged to have said words to the effect ‘speak English c…’.  It was put to Mr Modica that this was after 
Mr Breust had tried to intervene.  In response, Mr Modica said this was ‘what kicked it off the second time’ and denied that it 
occurred after Mr Breust intervened (175T). 

141 As to this issue, Mr Modica was taken in cross-examination to his witness statement prepared for the Fair Work Ombudsman 
investigation, which Mr Modica agreed, was based on his recollection of the events on that day.  At [16]-[20], where reference 
is made to Mr Breust intervening, reference is then made to Mr Margjini stepping towards Mr Calabro with his hands in his 
pockets.  Mr Modica then at [20], referred to Mr Calabro making the ‘speak English c…’ comment.  When this apparent 
discrepancy between his witness statement and his testimony in these proceedings was put to him, Mr Modica said that 
Mr Calabro uttered the ‘speak English c…’ words several times.  His evidence was it was also said behind the building, 
although there was no reference made to this in his witness statement.  There is also no reference to these words being used 
behind the building in his evidence in chief.  Mr Modica denied that he was making this up (176T). 

142 As to Mr Margjini’s gesture on the CCTV footage, where he moves his right shoulder suddenly, which the Registrar described 
as ‘feigning a punch’, Mr Modica said he did not see this.  Nor did Mr Modica recall Mr Margjini moving in front of 
Mr Calabro to block him from stepping away from him (177T). 
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The aftermath 
143 After the incident on 14 May 2025, Mr Margjini said that he met with the Secretary of the CFMEU Mr Buchan.  Mr Margjini 

testified that he recognises now that his conduct was ‘nothing to be proud of’ and that he should not have behaved in the way 
that he did (136T).  He accepted that from the time Mr Calabro first criticised Mr Modica for wearing union clothing, he 
should have walked away.  Mr Margjini testified that he would never behave in the same way that he did on 14 May 2025, 
again. 

144 Mr Margjini’s evidence was that in his ‘one on one’ meeting with Mr Buchan, he was told that if there was any repeat of his 
behaviour that this may lead to the loss of his job.  When Mr Margjini was taken in cross-examination to text messages 
between himself and Mr Buchan on the evening of the incident, whilst he accepted that one of them said ‘Thank God I kept my 
composure and didn’t fall into the trap’, Mr Margjini now accepts that he did not keep his composure on 14 May 2025.  That 
concession is one that was obviously necessary. 

145 Mr Margjini said he saw Mr Calabro at a meeting two months after 14 May 2025.  They discussed some conditions of 
employment issues for the Sydney Charles Quarter Project.  They did not discuss what happened on 14 May 2025.  
Mr Margjini said that at the end of the meeting Mr Calabro smiled at him, shook hands and said words to the effect ‘touch play 
on’ (136T).  Mr Margjini also accepted in cross-examination that by its nature, when exercising right of entry to premises, 
there may be situations encountered where there are heightened tensions in the workplace (167T).  Mr Margjini said that he has 
never previously acted like he did on 14 May 2025 and has not done so since. 

146 Mr Buchan is the Secretary of the CFMEU, Construction and General Division, Western Australia Divisional Branch, an 
organisation registered under the FW Act.  In addition to his oral evidence in the proceedings, an affidavit of Mr Buchan was 
filed on 5 December 2025 which was read.  In it, Mr Buchan deposed to the effect that he had reviewed the CCTV footage of 
the incident on 14 May 2025 at the Sydney Charles Quarter Project.  He considered that Mr Margjini should not have reacted 
in the way that he did, despite his understanding that Mr Calabro behaved provocatively.  In Mr Buchan’s view, Mr Margjini’s 
conduct fell short of his expectations of him as an official of the CFMEUW.  Mr Buchan’s evidence was that Mr Margjini 
should have walked away from Mr Calabro and not engaged. 

147 Mr Buchan referred to his counselling of Mr Margjini following the incident, and remedial action, including an Australian 
Institute of Management Course on 2 October 2025, to give Mr Margjini strategies to deal with a similar situation in the future.  
Tendered through Mr Buchan was a document entitled ‘Code of Conduct for CFMEU Workers’, tendered as exhibit R1. This 
document according to Mr Buchan, has been developed in conjunction with the Administrator of the Union and it applies to 
Mr Margjini. 

148 Mr Buchan testified that he did not consider that Mr Margjini needed to change his behaviour, given that he thought 
Mr Margjini’s conduct on 14 May 2025 was out of character.  Until that time, Mr Buchan said that Mr Margjini had conducted 
himself lawfully and impeccably.  Mr Buchan considered that Mr Margjini understands that his conduct on that day fell far 
short of the expectations of the Union and that any further such conduct would lead to disciplinary action.  This could include 
termination of employment. 

149 In terms of remedial action, apart from that referred to above, Mr Buchan referred to a letter from the Administrator to the 
solicitors for the Registrar, dated 12 September 2025, contained at annexure SB-8 to Ms Bastian’s affidavit (exhibit A3 at pp 
42-47).  Relevantly, it refers to remedial action taken by Mr Buchan and the Administrator.  This included reference to the 
Code of Conduct and, for the ensuing six months, before any right of entry was to be exercised by Mr Margjini, a risk 
assessment would be conducted by Mr Margjini and Mr Buchan, to determine risks of entry to any particular workplace. 

150 Where necessary, it is said that Mr Margjini will be accompanied by Mr Buchan or another senior officer of the CFMEU.  At 
the conclusion of the six-month period, there would be a formal review of the risk assessment and records of right of entry over 
that period, and consideration given to whether the risk assessment process should be extended.  In addition, the Administrator 
said he would explore the possibility of Mr Margjini wearing a body worn camera, over the ensuing six-month period. 

151 In cross-examination, Mr Buchan was taken to a number of decisions of in particular the Federal Court, where he and other 
officials of the CFMEU were found to have contravened industrial laws and had civil penalties imposed.  It was agreed 
however, between counsel, that rather than traverse the circumstances of each of the cases with Mr Buchan, these matters 
could be the subject of submissions, and the respondent would not raise any Jones v Dunkel point.  Mr Buchan was asked 
about whether he had any lack of contrition in relation to the instances of contraventions of industrial laws.  Mr Buchan’s 
evidence was to the effect that in some cases, where workers had not been paid, a means to get payment, whilst regrettable, 
was to engage in contravening conduct.  In this respect, Mr Buchan agreed there were times where it was justified to engage in 
unlawful conduct in such circumstances (64T).  He observed however, that since the time of the Administration of the 
CFMEU, and for some years prior, he had been engaged in work to change the culture of the Union, which has led to a 
shift (68T).  We accept that there have been no recorded contraventions of industrial laws by the WA Branch of the CFMEU, 
since 2018. 

152 As to Mr Buchan’s view of Mr Margjini’s conduct on 14 May 2025, when it was put to him in cross-examination, that 
Mr Margjini’s conduct was aggressive, Mr Buchan described it as not aggressive, but ‘getting upset’.  He referred to 
Mr Calabro as a person ‘known to the industry’ and who ‘knows what buttons to press to get a reaction’.  Mr Buchan reiterated 
however, that Mr Margjini should have walked away (69T).  When he was questioned as to whether the training undertaken by 
Mr Margjini, and the implementation of the risk assessment process was because of a risk Mr Margjini may repeat his 
behaviour, this was denied by Mr Buchan (70T).  As to the characterisation of Mr Margjini’s conduct, we note the concession 
made in the respondent’s closing submissions at [84].  Where Mr Buchan’s evidence is inconsistent, the latter must be 
preferred.  Likewise, as to the risk assessment,  we refer to the subsequent correspondence between the Administrator and the 
Fair Work Ombudsman, discussed below, and our conclusions in relation to it. 

153 In terms of the counselling of Mr Margjini after the incident on 14 May 2025, Mr Buchan testified that he did not take notes of 
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it or prepare any written record afterwards.  He did not think the incident was that significant (72T).  Mr Buchan noted that he 
expects his officials including Mr Margjini, to comply with the law.  He noted that during the time of Mr Margjini’s 
employment the WA Branch has not broken the law (77T).  Mr Buchan also referred to a meeting after the incident in about 
mid-June 2025, between himself, Mr Margjini and Mr Calabro and another person.  He said he organised this meeting to try 
and ‘sort out’ the issues between them. It was Mr Buchan’s evidence that after having had a conversation, both of them shook 
hands and Mr Calabro said words to the effect ‘touch play on’.  There have been no issues between Mr Margjini and 
Mr Calabro since that time (76T). 

154 It is convenient to deal now with a point of evidence arising from this correspondence from the Administrator.  It was 
contended by the Registrar that the Administrator was writing in his capacity as Mr Margjini’s employer; referred to his 
investigation for the Fair Work Ombudsman; outlined the remedial steps taken by Mr Buchan as above at [150], and as to the 
possibility of the use of a body worn camera, also referred to subsequent correspondence to the Fair Work Ombudsman on 
behalf of the Administrator, affirming that a body worn camera was under consideration (see exhibit R8).  That letter also 
refers to the other remedial action to be taken by Mr Buchan, set out in the Administrator’s earlier letter. 

155 The Registrar contended that the inference to be drawn from this correspondence, and the remedial action taken in relation to 
Mr Margjini, shows that it is accepted Mr Margjini’s conduct was improper, that there was a sufficient risk of similar 
behaviour occurring in the future such that the remedial action set out, was necessary.  This included the possibility of a body 
worn camera.  It was contended by the Registrar that this evidence led to an inference that Mr Margjini’s employer regarded 
Mr Margjini’s as a risk when going onto a site.  It was submitted as this was the obvious inference to draw, and the absence of 
any evidence from the Administrator to the contrary led to a Jones v Dunkel inference that such evidence would not have 
assisted the case of Mr Margjini and the CFMEUW.  The submission was made that this evidence harmed their case, and in the 
absence of any evidence to the contrary from the Administrator, the inferences sought to be drawn by the Registrar were open 
for the Commission to draw. 

156 We accept the correctness of the principles as to the drawing of a Jones v Dunkel inference outlined by Mr Margjini and the 
CFMEUW as outlined in the respondent’s closing submissions at [32]-[37]. They were not controversial.  The question is 
whether a conclusion that the purpose for the possible wearing of a body worn camera by Mr Margjini, as being protective of 
him, outlined at [38] of respondents’ closing submissions, is reasonably open on what is before the Commission in Court 
Session.  We refer to the chain of correspondence between the Fair Work Ombudsman and the Administrator, in particular the 
letter of 28 August 2025, in which the regulator sought information from the Administrator as to actions to deter Mr Margjini 
from acting in a similar manner to his conduct on 14 May 2025 (see exhibit R8). 

157 In his response dated 9 September 2025, the Administrator sets out the remedial action to be taken in relation to Mr Margjini. 
The Registrar relies on the penultimate paragraph that refers to the remedial action taken by Mr Buchan, (which is listed in 
point form in the fourth paragraph), and states that the Administrator was satisfied that ‘the remedial action taken by Mr 
Buchan will ensure that Mr Margjini will comply with his obligations in the future’.  The third last paragraph refers to the 
investigation by the Administrator of the use of a body worn camera by Mr Margjini.  There is nothing to suggest in the letter 
that this was intended to be protective of Mr Margjini.  In the context of the letters as a whole, we do not consider the 
submission made by Mr Margjini and the CFMEUW, that the purpose of a body worn camera was intended to be protective of 
Mr Margjini, is open on the evidence.  There is insufficient evidence before the Commission to establish the contention 
asserted by Mr Margjini and the CFMEUW at [38] of the respondents’ closing submissions. 

158 Rather, in the context of the admission by Mr Margjini and the CFMEUW that Mr Margjini’s conduct on 14 May 2025 was 
unprofessional, aggressive and inappropriate, the inference is irresistible from the trail of correspondence between the Fair 
Work Ombudsman and the Administrator in exhibit R8, that the remedial steps taken by the union, including investigating the 
use of a body worn camera, were to minimise the risk of Mr Margjini engaging in similar conduct in the future.  It is of 
concern that the CFMEUW would need to put in place ‘guard rails’ of the kind set out in the correspondence with the Fair 
Work Ombudsman.  It did not suggest confidence in Mr Margjini’s future conduct. 

Mr Margjini’s criminal history 
159 It is common ground that Mr Margjini has an extensive criminal record.  His criminal offending occurred over the period 2003 

to 2017.  Annexure SB-3 to the affidavit of the Registrar, at pp 17-21 is a National Police Certificate.  Recorded offences over 
the above period include offences against the person and property offences. There is also reference to offences involving 
dishonesty and one involving entry onto premises.  We consider all of these offences are material to the fit and proper person 
criteria in s 49P(2)(c) of the Act and are matters to be considered by the Commission in Court Session for the purposes of 
s 49T(4)(a) of the Act.  There are other offences disclosed in the evidence that we consider are relevant to the assessment of 
Mr Margjini’s character and integrity generally, for the purposes of s 49T(4)(c) of the Act: Maritime Union of Australia at 
[22].  There is a total of 38 criminal convictions recorded in the National Police Certificate over the period 2003-2017.  A 
number of offences contain multiple counts. 

160 Mr Margjini does not shy away from his criminal offending history.  He dealt with it in his affidavit filed in these proceedings 
from [19]-[40].  Mr Margjini refers at [38]-[39], to a period of imprisonment in 2017 as a result of convictions for offences in 
2013 in relation to driving a vehicle in a police pursuit and driving recklessly.  In his affidavit, Mr Margjini referred to his 
offending over the above period and said he was deeply regretful of it.  He testified that most of the offences for which he was 
convicted, occurred whilst he was misusing substances and was involved in what he described as ‘an anti-social subculture’.  
Mr Margjini also said that some of his convictions ‘can perhaps also be attributed to my lack of understanding of Australian 
law, legal representation and language barriers which led me to plead guilty to charges without precisely understanding the 
implications’.  To the extent that this evidence may be said to be an attempt to minimise his responsibility for criminal 
offending, is a matter we comment on later in these reasons. 

161 Mr Margjini testified that following a marriage breakdown and the loss of custody of his young son, he began using illicit 
substances.  He said this led him into trouble, led to reckless behaviour and dangerous situations which resulted in a number of 
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criminal convictions.  It appears on Mr Margjini’s evidence, that at the time he thought it convenient to simply plead guilty and 
pay a fine in relation to charges.  This was so even when he said he thought he was innocent. 

162 Given the passage of time, it was Mr Margjini’s evidence in his affidavit that he cannot recall the circumstances of many of his 
criminal offences.  He said he did make an application to the Magistrate’s Court and the District Court of Western Australia to 
obtain relevant records in relation to the offences.  When cross-examined as to this, Mr Margjini said he is now not sure 
whether he did so and was unsure as to whether his lawyer may have made enquiries on his behalf (138T).  Mr Margjini 
accepted that reference at [21] to wanting to provide these records in connection with ‘my application’, is an extract from his 
application to the Fair Work Commission for a right of entry permit, which was granted to him in 2023. 

163 Apart from what is contained in his affidavit, Mr Margjini was extensively cross-examined in relation to his criminal 
offending.  At [22] of his affidavit, Mr Margjini referred to three assault offences between 2004 and 2005, whilst he worked at 
a nightclub as a ‘head doorman’.  Mr Margjini referred to the environment in which he worked at the nightclub and referred to 
the need to regularly deal with intoxicated and aggressive patrons who were often drug affected.  Fights broke out regularly 
and in connection with this, Mr Margjini referred to occasions where he used excessive force leading to the commission of the 
criminal offences.  Whilst referring to three assaults, Mr Margjini accepted that in fact over the relevant period he had four 
convictions for assault as set out in the Police Certificate.  One of these assaults involved assault occasioning bodily harm and 
in addition, Mr Margjini accepted that his affidavit did not refer to two convictions for assault recorded on 27 October 2003 (at 
142-143T).  Thus,  the Commission in Court Session has no knowledge of the circumstances of this offending. 

164 In relation to his work as head doorman at a nightclub, Mr Margjini accepted that he was required to hold a security licence.  
As a part of the qualification, he was required to learn how to deal with aggressive patrons and those patrons who were 
deliberately provocative (143T).  As a result of the convictions recorded in 2003, Mr Margjini’s security licence was cancelled.  
Mr Margjini also accepted that despite patrons being intoxicated or aggressive, he used excessive force on them (144T).  
Mr Margjini’s evidence was that he regretted this behaviour and said that he would never act that way again.  Following those 
incidents, he left the industry. 

165 Mr Margjini was taken to his evidence in relation to a conviction for breaching bail convictions on 20 December 2012.  In his 
evidence he said he forgot to attend a bail hearing.  Whilst saying in his evidence that he did not have a proper understanding 
of the consequences for failing to appear, in cross-examination he acknowledged that he was required to appear but failed to do 
so (145T).  His further evidence was as a result of that conviction, he well understood the importance of compliance with court 
orders (145T). 

166 In March 2012, August 2012 and July 2014, Mr Margjini was convicted of driving under the influence of an illicit drug.  In 
August and April 2014, Mr Margjini was convicted of driving recklessly at excessive speed. 

167 At [28] of his affidavit, Mr Margjini referred to an offence committed on 25 March 2013, for driving with an expired licence.  
A further offence was committed on 25 March 2014 for driving without authority to drive.  Mr Margjini’s evidence was that he 
understood this to be in connection with not renewing his driver’s licence.  However, in cross-examination, when taken to the 
Police Certificate, Mr Margjini accepted that this latter offence did not result from an expired licence, but from his driving 
whilst disqualified (146T).  Also, there was a further conviction for driving without a licence on 11 May 2011. There were two 
further convictions for no authority to drive – suspended, on 25 October 2016 and 30 March 2017. 

168 Mr Margjini was convicted of stealing a motor vehicle on 11 March 2013.  He referred to this at [27] of his affidavit.  In his 
oral evidence he said he was not aware that the vehicle was stolen.  Mr Margjini also said that he pleaded guilty to the charge 
to avoid the legal process, and he paid little attention to the consequences. 

169 At [29]-[31] of his affidavit, Mr Margjini referred to convictions for criminal damage in 2012 and 2014.  In 2012 the 
conviction related to damage to a hotel room which Mr Margjini booked for his brother and girlfriend whilst his brother was in 
Australia.  He said that he accepts he was responsible and it should not be implied from this evidence in connection with this 
offence, that he was avoiding liability.  The second incident which occurred in September 2014, referred to at [31] of his 
affidavit, related to the purchase of a second-hand car engine from a mechanic.  His evidence was that the engine purchased 
was not what they thought it was going to be and returned it to the car yard. 

170 An incident occurred which Mr Margjini described in cross-examination as a heated dispute and accepted that this was in the 
course of his work (148T).  He referred to reversing his vehicle out of the yard and damaging property in the process, without 
intending to cause loss to anyone. The latter observation is unclear, given a conviction for causing criminal damage requires 
the prosecution to prove the requisite intent, in the sense that the damage must be ‘ wilful’. 

171 Mr Margjini accepted that he had two convictions for possession of controlled weapons one in March 2012 and again in 
February 2014.  On both occasions, Mr Margjini was convicted of being in possession of and carrying a replica gun.  On the 
first occasion Mr Margjini said he bought it for his son, but he could not recall the circumstances of the second offence (148T).  
Mr Margjini did not deny that despite the first conviction in 2012, he was convicted for the same offence in 2014 (149T). 

172 Mr Margjini accepted that an offence of possession of stolen property, recorded on 4 February 2014, was not referred to in his 
affidavit (149T).  In re-examination Mr Margjini had no recollection of that offending (169T).  A further offence committed in 
August 2012, referred to at [33] of Mr Margjini’s affidavit, that being a conviction for possessing a firearm and unlicenced 
ammunition, was described by Mr Margjini as at a time when he paid little regard to his criminal offending.  The firearm and 
ammunition were found in a house that he was sharing with others.  His evidence was that he took the fine and responsibility 
for the offence, despite not being the owner of the firearm or the ammunition.  In this respect, Mr Margjini denied that he was 
trying to avoid responsibility for this offence in his evidence (149T). 

173 Later in February 2015, Mr Margjini was convicted of carrying an article to cause fear or to injure.  He referred to being in 
possession of what was described as a ‘pop-culture/movie prop’ called a ‘zombie slayer pick’, which he had in his car.  Also, 
there was an earlier conviction for the same offence in March 2014, but Mr Margjini could not recall the circumstances of that 
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offence (150T). 
174 At [36] of his affidavit, Mr Margjini referred to a conviction for a breach of a violence restraining order in 2015.  When taken 

to the Police Record, in cross-examination, Mr Margjini accepted that he was convicted of this offence on 27 October 2014.  
Despite his evidence of understanding the importance of compliance with court orders, following his breach of bail conviction, 
Mr Margjini admitted that the breach of the VRO also constituted a breach of an order of the court and he was aware of this, 
but committed the breach nonetheless (145T).  

175 Additionally, on being taken to the Police Certificate in the Registrar’s affidavit, Mr Margjini accepted that he was convicted 
on 1 August 2012 for being a prohibited person on casino premises.  This conviction is not referred to in Mr Margjini’s 
affidavit.  Whilst he could not recall whether there was a life ban on him entering casino premises in the past, he recollected in 
cross-examination that he was not allowed to go to the casino, but he did. 

176 Mr Margjini also accepted that as disclosed in the Police Certificate annexed to the Registrar’s affidavit, that he was convicted 
for the offence of being in possession of stolen or unlawfully obtained property on 10 October 2016.  He accepted also no 
reference is made to this conviction in his affidavit (151T).  In re-examination however, Mr Margjini had no recollection of 
this offending (168T). 

177 There is a further offence recorded in the Police Certificate at p 20 of the Registrar’s affidavit.  That related to a conviction on 
27 March 2012 for unlawful trespass.  Mr Margjini again accepted there was no reference to it in his affidavit, and he could not 
recollect the details of it (152T).  There was a second conviction for unlawful trespass on 11 March 2013, which concerned 
Mr Margjini’s presence at a woman’s house when her boyfriend returned, and Mr Margjini fled.  He testified that he pleaded 
guilty to this offence to save the woman embarrassment. 

178 As to his period of imprisonment, referred to at [38] of his affidavit, Mr Margjini referred to the charge of driving recklessly to 
escape police which he contested, and also a charge of failing to stop in circumstances of aggravation. He represented himself 
at the trial but was convicted.  When he was released on parole after six months of imprisonment, Mr Margjini thought that ‘he 
had served his time’ (152T).  Whilst he was aware he was on parole, and still subject to his prison sentence, he thought that he 
was able to drive, despite his driver’s licence being suspended for two years.  He was stopped by police, convicted of driving 
without authority and returned to prison to serve the remainder of his sentence. 

179 Whilst in prison, Mr Margjini underwent some rehabilitation programs.  He said in cross-examination that these included anger 
management (153T).  In addition to this, Mr Margjini referred to training he received in October 2022 in connection with 
obtaining a right of entry permit under the FW Act.  This training was provided by Mr Lacey which included advice not to 
obstruct persons during a right of entry or to act in an improper manner.  At [56] of his affidavit, in this connection, 
Mr Margjini said that he understood these obligations, the consequences for failing to comply with them, and his keenness to 
show he could be a model permit holder. 

180 Additionally, prior to this training, Mr Margjini also gave evidence that in about mid to late 2022, he had an appointment with 
a psychologist Ms Fowler. His evidence was that he had assistance from Ms Fowler in ‘discussing my thought processes and 
experiences and exploring coping mechanisms.  This has helped me to reinforce the positive changes I have made while in 
custody with practical steps towards positive living’.  In cross-examination, Mr Margjini accepted that the discussions with 
Ms Fowler included how to deal with aggressive people, how to deal with difficult scenarios, and how to de-escalate a 
situation (153T). 

Weight to be given to other evidence 
181 Of the 15 affidavits filed in these proceedings, eight were filed by Mr Margjini and the CFMEUW from employers and 

occupiers in the construction industry.  There was no objection to those affidavits being read.  The content of the evidence 
however was subject to objections by the Registrar, set out in the Registrar’s ‘List of Applicant’s Objections to Affidavit and 
Documentary Evidence’ referred to earlier in these reasons.  None of the deponents were required for cross-examination.  The 
evidence adduced in the eight affidavits may broadly be described as character evidence, in relation to Mr Margjini’s dealings 
with the persons in the industry, and their positive view of him. 

182 A summary of the evidence of the deponents who are employers or occupiers was set out at [138(a)]-[138(h)] of the 
respondents’ closing submissions.  No issue was taken by the Registrar with the summary and for convenience, we set it out as 
follows:   

a. Troy Versteeg, who is a construction manager for FEC Constructions (WA) Pty Ltd has known Mr Margjini for 
the past 3 years in his role with the CFMEU and interacts with him a weekly basis. Mr Versteeg details that 
Mr Margjini has always respected and complied with the rules and laws on right of entry. Mr Margjini conducts 
himself professionally and responsibly in undertaking his role as a union official. He is well acquainted with 
Mr Margjini’s criminal history and is of the view that it does not reflect the person Mr Margjini is today.  
Mr Versteeg has also watched the video of the interaction with Mr Calabro. He considers Mr Margjini’s conduct 
out of character. He has no concerns about Mr Margjini continuing to exercise entry rights and it would, in his 
view, be a loss to the industry if he was not permitted to do so. Mr Margjini, in his view, is someone committed to 
complying with his obligations as a permit holder who would not engage in conduct that would jeopardise his 
entry permit; 

b. Ms Kara Attwell is a director of Wunparra Labour Hire Pty Ltd and works as a manager for Invicta Site Services 
Pty Ltd. She has known Mr Margjini since mid-2022 in his capacity as a CFMEU official and deals with 
approximately monthly. She details that Mr Margjini exercises entry rights on the sites where Invicta works. 
Mr Margjini always complies with his obligations and behaviours appropriately. Mr Margjini is reasonable and 
practical and someone who is respected and well-liked in the construction industry. She is aware of his criminal 
history and has spoken to him about it. He has expressed remorse for his offending and is, in her view, a changed 
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man. She has watched the video of the interaction with Mr Calabro. She has never seen Mr Margjini act in the 
manner depicted. She has no concerns about Mr Margjini seeking to exercise entry rights, believes he is a fit and 
proper person to hold an entry permit and is someone who always complies with the law. In her view, it would be 
negative for construction workers and the industry as a whole were he to lose his permit; 

c. Fernando Luigi Spera is an operations manager who has worked in the construction industry for 38 years. He is 
currently an operations manager for SP Construction. Mr Spera was one of Mr Calabro’s business partners 
including at GN Construction. He interacted with Mr Margjini particularly in the context of the administration of 
GN Construction and they often had their disagreements. Mr Margjini worked with him respectfully and always 
abided by the law. He is aware of Mr Margjini’s criminal history and, in his view, Mr Margjini has left that life 
behind. He has watched the footage of the incident with Mr Calabro and it does not change his view about 
Mr Margjini; 

d. Adam Monson is currently the state manager of Cubic Interiors Pty Ltd. He has known Mr Margjini whilst he has 
been employed as a CFMEU official. Mr Margjini is, in his experience, always productive and cooperative. No 
concerns have ever been raised with him about Mr Margjini’s conduct. Mr Margjini has acted lawfully on 
construction sites in his experience. He is aware of Mr Margjini’s criminal history and has seen the video of the 
interaction with Mr Calabro. The conduct in the video is out of character and it did not change his view of 
Mr Margjini. Revocation of Mr Margjini’s permit would be detrimental to workers and the industry generally; 

e. Luis Used is a director of formwork company SRG Global CASC Pty Ltd. He has dealt with Mr Margjini once a 
week or at least once a month since he became an organiser. He has found him to be professional, amicable, 
approachable, trustworthy, hard-working, disciplined and competent. Mr Margjini has always had a good 
relationship with employers. He is, in Mr Used’s view, a responsible and law-abiding union official. He is aware 
of Mr Margjini’s criminal history and it is, in his opinion, irrelevant to entries to work sites. He has viewed the 
video involving the interaction with Mr Calabro. Nothing in the video made him think Mr Margjini should not 
hold an entry permit. Mr Calabro walked away as if nothing had happened. He believes Mr Margjini is a fit and 
proper to hold an entry permit, that he is a good organiser and that it would be to the detriment of workers and the 
industry for his permit to be revoked; 

f. Nick McInerney is a director of D&C Built Pty Ltd, which is a Perth based building and construction company 
that focuses on high rise office and residential buildings in the CBD. He has known Mr Margjini since he 
commenced as a CFMEU official in 2022 and has developed a good working relationship with him, meeting with 
him several times a week. Mr Margjini is, according to Mr McInerney, calm and professional and did important 
work in stamping out racism towards Chinese ceiling fixers on site. He has inquired of his managers as to whether 
they have had any issues with Mr Margjini and they reported that they had not. They informed him that 
Mr Margjini is polite and a pleasure to deal with. Mr Margjini is someone who complies with his legal obligations 
and, to his observation, is committed to doing so. He is aware of Mr Margjini’s historical criminal offending and 
Mr Margjini has expressed contrition for this and put it behind him. He has watched the video of the events of 
14 May 2025. He knows Mr Calabro and believes he likely said something to Mr Margjini that precipitated the 
argument. He also notes that Mr Margjini’s hands are in his pockets, indicating that he was not going to let things 
get physical. In his view, Mr Margjini should have an entry permit and is committed to complying with his 
obligations as a permit holder; 

g. Stephen Gillespie is a director of steel fixing and post-tensioning contractor Majica Pty Ltd trading as Central 
Reo. He has had regular contact with Mr Margjini since 2022 when Mr Margjini commenced as a CFMEU 
official and Mr Margjini has exercised entry rights on sites where Central Reo works. He is aware of no issues 
with Mr Margjini exercising rights and Mr Margjini is someone who is trusted in the industry and is a law-abiding 
union official. He is aware of Mr Margjini’s criminal history and has viewed the video footage of the incident on 
14 May 2025. The incident is, to his mind, out of character. He has no concerns about Mr Margjini continuing to 
exercise entry rights. Mr Margjini has always abided by the law and never acted in an inappropriate whilst way on 
site [sic]; 

h. Aaron Christopher Holding is the managing director of WA Universal Crane Hire Pty Ltd and WA Universal 
Rigging and Cranes Pty Ltd. He has extensive experience in the construction industry. He has been dealing with 
Mr Margjini for some 2 years in Mr Margjini’s capacity as a CFMEU organiser. He explains that Mr Margjini 
applies a collaborative approach. No one on site or in management has ever had an issue with Mr Margjini’s 
exercise of entry rights. Mr Margjini is polite and complies with his legal obligations, including when exercising 
entry rights. Mr Margjini’s influence has, in his view, put the union in a better place and he has helped foster a 
more mature culture placing positive outcomes ahead of “chest-beating”. He is aware of Mr Margjini’s criminal 
history and is surprised by it based on his professional dealings with him. He has viewed the video of the 
interaction with Mr Calabro. He knows Mr Calabro to be a dishonest person and a loose cannon who is apt to 
blow up at any point. Mr Margjini’s past is, he says, the past and has nought to do with his work. Mr Margjini 
has, in his view, turned his life around and reformed. Mr Margjini is, in his assessment, a fit and proper person to 
exercise entry rights, always abides by the law and he is confident that he will continue to do so. 

183 The Registrar’s objections to this affidavit evidence were principally on the ground of relevance.  It was submitted that the 
views of the deponents as to Mr Margjini’s general character was not relevant to the matters to be determined by the 
Commission in Court Session.  The views expressed by the deponents as to Mr Margjini’s criminal history were also said to be 
not relevant.  To the extent that some of the deponents viewed the CCTV footage of the 14 May 2025 incident, and expressed 
opinions about both Mr Margjini and Mr Calabro, it was said by the Registrar that these matters did not have any evidentiary 
value, as it is a matter for the Commission in Court Session to make an assessment of whether Mr Margjini is a fit and proper 
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person, in the context of all of the evidence. 
184 Similarly, the evidence from some deponents as to how Mr Margjini has interacted with them on site visits, and his fitness to 

hold a right of entry permit, were said by the Registrar to be irrelevant and are matters for the Commission to determine.  
Furthermore, none of the deponents on the Registrar’s submissions, expressed any understanding of the requirements under the 
Act for a person to be considered a fit and proper person to hold a right of entry permit, and any such observations made by 
them, are matters of unqualified opinion. 

185 In response, it was contended by Mr Margjini and the CFMEUW, that such evidence can and should be accorded some weight 
by the Commission.  It was submitted that the evidence goes to Mr Margjini’s conduct in the industry, which is law abiding 
and exemplary in relation to the exercise of right of entry powers; that his criminal past is not viewed unfavourably; that 
Mr Margjini’s conduct on 14 May 2025 did not impact on his fitness to hold a right of entry permit; and the evidence provides 
some insight as to the views of employers and occupiers as to Mr Margjini’s fitness to be a right of entry permit holder 
generally. 

186 In support of their submissions in this respect, Mr Margjini and the CFMEUW referred to the approach of the Fair Work 
Commission in having regard to this kind of evidence in assessing whether an applicant for a right of entry permit is a fit and 
proper person, and also, whether a permit should be revoked or suspended.  Accordingly, Mr Margjini and the CFMEUW 
submitted that the Registrar’s approach to this issue should be rejected. 

187 As to the approach of the Fair Work Commission under Part 3-4 of the FW Act, we note that the scheme of the FW Act in 
relation to the Fair Work Commission’s powers to suspend or revoke a right of entry permit is quite different to that set out in 
the Act, empowering the Commission in Court Session to take action under s 49T of the Act.  Under the FW Act, the Fair Work 
Commission may act against a permit holder under either Subdivision B or under Subdivision C.  The circumstances of each 
are different.  Separately, under Subdivision D, the Fair Work Commission must, not may, act.  Under s 510(1) of the FW Act, 
the Fair Work Commission must take action of the kind there set out, if any of the circumstances in s 510(1)(a)-(f) are met.  
This is subject to a proviso in s 510(2), to the effect that the Fair Work Commission is not required to suspend or revoke a right 
of entry permit, if it considers such a step would be ‘harsh or unreasonable’. 

188 Stating the matter in these terms, it is quite evident that the statutory requirements under the Act in this jurisdiction, involve no 
notion of an obligation on the Commission in Court Session to suspend or revoke a permit, unless to do so, would be harsh or 
unreasonable in the circumstances. There is also no requirement in s 510 for the Fair Work Commission to have regard to the 
fit and proper person criteria, set out in s 513 of the FW Act, as is the case under s 49T(4)(a) of the Act.  Secondly, in the event 
that the Fair Work Commission determines that it would be appropriate to suspend a right of entry permit, then by s 510(4), of 
the FW Act, there are mandatory, minimum suspension periods.  No such restriction applies under s 49T of the Act. 

189 Accordingly, to the extent that Mr Margjini and the CFMEUW referred to decisions of the Fair Work Commission under s 510 
of the FW Act, as supporting the view that general matters of character and integrity are to be considered, we are not persuaded 
that the same approach should be taken in this matter.    

190 Mr Margjini and the CFMEUW also referred to Prothonotary of the Supreme Court of New South Wales v P [2003] NSWCA 
320, which considered whether a solicitor convicted of criminal offences should be struck off the Roll of Practitioners in New 
South Wales, on the basis that the solicitor was not of good fame and character and was not a fit and proper person to remain 
on the Roll.  In that case, Young JA at [17], set out the case law as to matters to be taken into consideration by the Court, one 
of which is good fame and character, as discussed in the cases his Honour referred to. 

191 However, in this case, in contrast, the Parliament has set out what factors the Commission in Court Session is required to 
consider when determining whether a person is a fit and proper person under s 49P(2) of the Act.  General notions of ‘good 
fame and character’, and ‘fit and proper person’, are not to be considered.  What meaning is to be accorded to such a concept, 
takes its colour from the statutory context in which it appears.  As was observed in Maritime Union of Australia at [17]: 

The phrase a “fit and proper person” is used in many different statutory contexts: e.g., Customs Act 1901 (Cth), ss 67H, 
102CF; Migration Act 1958 (Cth), s 290; Marriage Act 1961 (Cth), ss 31(1), 33(1). Some statutes perhaps expand upon 
the generality of what would otherwise fall within the phrase “fit and proper person” by expressly including a reference 
to whether an individual is of “good fame, integrity and character…”: e.g., Tax Agent Services Act 2009 (Cth), s 20–15. 
But the correct ambit in which that phrase operates is always to be determined by reference to the specific statutory 
context in which it is employed: Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321 at 380. Toohey and 
Gaudron JJ there relevantly observed: 
The expression “fit and proper person”, standing alone, carries no precise meaning. It takes its meaning from its context, 
from the activities in which the person is or will be engaged and the ends to be served by those activities. The concept of 
“fit and proper” cannot be entirely divorced from the conduct of the person who is or will be engaging in those activities. 
However, depending on the nature of the activities, the question may be whether improper conduct has occurred, whether 
it is likely to occur, whether it can be assumed that it will not occur, or whether the general community will have 
confidence that it will not occur. The list is not exhaustive but it does indicate that, in certain contexts, character (because 
it provides indication of likely future conduct) or reputation (because it provides indication of public perception as to 
likely future conduct) may be sufficient to ground a finding that a person is not fit and proper to undertake the activities in 
question. 

192 In the context of the current proceedings under s 49T, by s 49T(4), the Commission ‘must’ take into account the requirements 
of (a) and (b).  In addition, by (c) there is a broad discretion given to the Commission to also ‘take into account…any other 
matters it considers relevant’, when deciding to revoke, suspend or impose conditions on a permit holder.  If a matter(s) is 
considered relevant, then it must also be taken into account.  What is relevant in any particular case, will depend entirely on the 
circumstances.  The matter of relevance is one for the Commission to determine.  However, the construction to be preferred as 
to what the Commission in Court Session could consider as relevant, is to be viewed through the lens of the objects of the Act 
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and the purposes to be achieved by the operation of Part II Division G of the Act.  We do not, for the same reasons expressed 
by the Full Court in Maritime Union of Australia at [25], consider that s 49T(4)(c) permits a person’s general fame and good 
character to be inquired into at large, as a relevant consideration that must be taken into account by the Commission in Court 
Session. 

193 Whether, for the purposes of s 49T(4)(c) of the Act,  the Commission in Court Session should have regard to such matters the 
subject of the affidavit evidence adduced by Mr Margjini and the CFMEUW, summarised above at [182], turns on whether 
such material is relevant. That assessment will depend on the circumstances of a particular case.  As to the content of 
affidavits, we would uphold the objections of the Registrar at items one to 12 of the schedule of objections filed on 10 
November 2025.  In our view, the opinion of some of the deponents of the affidavits regarding Mr Margjini’s conduct on 
14 May 2025, having viewed the CCTV video, is not a relevant consideration.  The relevant opinion as to that conduct, for the 
purposes of s 49T of the Act, is to be formed by the Commission in Court Session.  Likewise, are the opinions of some of the 
deponents as to their views regarding Mr Calabro. Again, it is the events of 14 May 2025 that the Commission in Court 
Session must focus on. Part of that assessment will necessarily require consideration of Mr Calabro’s actions on 14 May 2025.  
But that is a matter for the Commission in Court Session. 

194 Also, the opinions of various deponents regarding Mr Margjini’s criminal history are of little assistance to the Commission.  
Having regard to s 49T(4)(a) of the Act, this matter is to be weighed in the balance with the other considerations in s 49T(4) for 
the Commission to assess.  There is also no evidence that the views expressed have been formed with any knowledge of the 
requirements of the fit and proper person criteria. 

195 Further, given that there are no doubt very many construction industry businesses in Western Australia, the views of a small 
handful of employers and occupiers can only be viewed as an unrepresentative sample of all of the firms in the industry, and 
with whom Mr Margjini may have had dealings with. Having regard to all of these limitations however, we do accept that to 
the extent the deponents may not have had any difficulties with Mr Margjini when exercising right of entry powers, is a 
relevant consideration, and as such it will be weighed in the balance, but for the reasons we have identified, it cannot be 
accorded much weight. 

196 As to other material tendered by Mr Margjini and the CFMEUW, exhibit R6 was said to be a video taken on 29 April 2021, 
regarding an alleged right of entry being exercised by officials of the union, Mr Joshua and Mr Parker, at premises where Mr 
Calabro was present. Mr Calabro was asked about this in his cross-examination, and it was put to him it occurred at a site in 
Bayswater where Mr Calabro’s company was performing work.  He denied that he struck Mr Parker (100T).  The 
circumstances of that incident are not entirely clear.  Exhibit R7 was said to be a transcript of the video as exhibit R6, prepared 
by Eureka lawyers.  As we mention below, we will place some limited weight on exhibit R6, to the extent that it may have 
informed Mr Margjini’s state of mind on 14 May 2025.  We will comment on this further below also.  The transcript is of little 
value.  

197 Exhibit R8 is a bundle of correspondence between the Fair Work Ombudsman and the Administrator regarding the incident at 
the Sydney Charles Quarter Project.  Other than for the limited purpose to which we refer below, we place little weight on this 
material in so far as it goes to the factual assertions made in the correspondence. That is a matter for the Commission in Court 
Session, based on the evidence in these proceedings.   

198 Exhibits R9 to R11 are various company searches for GN Construction (Aust) Pty Ltd, Ikonstruct Pty Ltd and various 
Cityscape entities.  No submissions were made by Mr Margjini and the CFMEUW about these materials.              

Credibility issues 
199 Much of the evidence in this matter was controversial.  Little was agreed or was unchallenged.  We comment on this further 

below when dealing with our fact finding.  Having seen and heard the witnesses give oral evidence over several days, we have 
formed views as to the versions of events we prefer, based on inconsistencies in the evidence, the correlation with relevant 
documentary evidence, and most importantly, what is revealed by the CCTV footage.  Despite the absence of audio, as the 
saying goes ‘a picture tells a thousand words’; the CCTV footage does not lie. 

200 In order to reach a level of positive satisfaction of the existence of a fact, based on the evidence of a witness, does not mean 
that where some aspects of a witness’ evidence is rejected, this necessitates the rejection of all of their evidence.  In this regard, 
in Lehrmann v Network Ten Pty Ltd and Anor [2024] FCA 369; (2024) 422 ALR 507, Lee J observed at [136]-[138] as 
follows: 

[137] Consistently with ordinary human experience, some witnesses may misremember or lie about some things but tell 
the truth about others. Despite my concerns about the truthfulness of both Mr Lehrmann and Ms Higgins, it would 
be simplistic to proceed on the basis this means I must reject everything they say. As the Full Court (McKerracher, 
Robertson and Lee JJ) explained in CCL Secure Pty Ltd v Berry [2019] FCAFC 81 (at [94]): 

“It has been a long time since the maxim falsus in uno, falsus in omnibus (false in one thing, false in 
everything) was part of the common law, its broad applicability having been rejected long ago (including 
by no less a judge than Lord Ellenborough CJ in R v Teal (1809) 11 East 307; 103 ER 1022). It is trite 
that the tribunal of fact (be it a judge or jury), having seen and heard the witness, is to decide whether the 
evidence of the witness is worthy of acceptance and this may involve accepting or rejecting the whole of 
the evidence, or accepting some of the evidence and rejecting the rest: Cubillo v Commonwealth [2000] 
FCA 1084; (2000) 103 FCR 1 at 45-47 [118]-[123]; Flint v Lowe (1995) 22 MVR 1; and S v M (1984) 36 
SASR 316. It is for this reason a jury is directed that they may accept some parts of a witness's evidence, 
but not other parts: Dublin, Wicklow & Wexford Railway Co v Slattery (1878) 3 App Cas 1155. This 
reflects the accumulated wisdom and experience of the common law that witnesses may lie about some 
things and yet tell the truth about others, and the tribunal hearing the evidence is best placed to fix upon 
the truth. … ” 
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138 Another Full Court (Wigney, Wheelahan and Abraham JJ) in Kazal v Thunder Studios Inc (California) [2023] 
FCAFC 174 recently made the same point (at [272]) as follows: 

“ … People sometimes tell lies when giving evidence. What is significant is not the mere fact of the 
untruthfulness, but its relevance to the issues in dispute. A finding that a witness has lied about a matter 
need not lead to the rejection of all of the evidence of that witness, but may affect the degree of 
satisfaction of the existence or otherwise of a fact in issue to which the witness's evidence was directed. 
… ” 

201 Furthermore, when assessing credibility, a witness’ evidence should be evaluated having regard to objectively ascertainable 
material, contemporaneous documents and inherent probabilities: Rayney v Reynolds (No 4) [2022] WASC 360 at [61]-[63] 
per Hill J.  As to these matters, in an industrial case setting, Lee J, in Transport Workers’ Union of Australia v Qantas 
Airways Ltd [2021] FCA 873 (2021) 308 IR 244; observed at [244]: 

[16] Although this is an industrial case, as those experienced in commercial litigation are aware, in determining 
contested factual issues, what matters most is usually “the proper construction of such contemporaneous notes and 
documents as may exist, and the probabilities that can be derived from those notes and any other objective facts”: 
Mealey v Power [2015] NSWSC 1678 (at [4] per Pembroke J). As Leggatt J (as his Lordship then was) said in 
Gestmin SGPS SA v Credit Suisse (UK) Ltd [2013] EWHC 3560 (Comm) (at [22]): 

“… the best approach for a judge to adopt in the trial of a commercial case is, in my view, to place little if 
any reliance at all on witnesses’ recollections of what was said in meetings and conversations, and to base 
factual findings on inferences drawn from the documentary evidence and known or probable facts.” 

202 As part of the cases of the parties concerning credibility, a Browne v Dunn ((1893) 6 R 67) point was taken by Mr Margjini 
and the CFMEUW in relation to aspects of Mr Margjini’s and Mr Modica’s evidence, concerning the timing of the alleged 
‘racial slur’ from Mr Calabro. This arises from [53]-[54] of the applicant’s closing submissions that asserted Mr Margjini and 
Mr Modica collaborated in relation to the timing of this remark, given both departed from what they said in their witness 
statements as part of the Fair Work Ombudsman’s investigation, and both gave similar oral evidence in these proceedings. The 
summary of the general principles applicable as set out at [20]-[25] of the respondent’s closing submissions was not 
controversial and is accepted.  Whilst, as we comment below at [230]-[231], the Commission is not bound by the rules of 
evidence, principles applicable in Browne v Dunn, and also in Jones v Dunkel (1959) 101 CLR 298, have been consistently 
applied as matters of fairness.   

203 In short, Mr Margjini and the CFMEUW contended that the Registrar should have put it fairly and squarely to both witnesses 
that their evidence on the timing of the remark resulted from collaboration. In not doing so, Mr Margjini and the CFMEUW 
submitted that it is not open for the Registrar to make a submission of collaboration in closing.   

204 Context is important is assessing this submission.  Whilst the agreed directions for the hearing of this matter were to the effect 
that evidence of what occurred on 14 May 2025 was to be given orally, there was a substantial body of material filed before the 
hearing in the form of witness outlines, and witness statements in the case of Mr Margjini and Mr Modica, given to the Fair 
Work Ombudsman it its investigation.  As we will set out below, the witness statements of both of them made it clear that the 
‘speak English’ remark from Mr Calabro was made after Mr Breust attempted to intervene.  The witness outlines filed by Mr 
Margjini and Mr Modica are not inconsistent with this.   It was not until Mr Margjini gave his evidence in chief, that the 
change in position was made clear, and it was asserted that the remark was alleged to have occurred prior to Mr Breust 
intervening.  The Registrar submitted she was taken by surprise by this change of position, not revealed until Mr Margjini’s 
evidence was led.  Mr Margjini was challenged on this inconsistency in his cross-examination, as set out above.  Furthermore, 
as submitted by the Registrar, Mr Modica had yet to give his evidence, and thus any allegation of collaboration could not be 
put to Mr Margjini.   

205 When Mr Modica did give his evidence, he was also cross-examined on the change in position between what he said in his 
witness statement for the federal regulator’s investigation, and what he said in his evidence in chief about Mr Calabro’s 
comment.  It was put to him that he was making his evidence up, which Mr Modica denied (176T).  We accept that it could 
have been more clearly put to Mr Modica that he had collaborated with Mr Margjini as to this issue.  However, we also accept 
that given Mr Modica denied he was making his evidence up on this issue, it would be inevitable that he would deny any 
allegation of collaboration.  This takes much of the sting out of the Browne v Dunn point, and we do not think it unfair in these 
circumstances for the Registrar to maintain the submission she did.                 

206 As to our credibility findings generally, we found Ms Prater to be an impressive witness.  She was an independent witness with 
no ‘skin in the game’.  She gave her evidence in a forthright and compelling manner.  Her evidence was not to any significant 
extent, broken down in cross-examination.  Ms Prater was in a position to observe the relevant incident from reasonably close 
quarters.  Her evidence was that she was shocked at what she saw.  She felt intimidated and feared for her safety.  To the extent 
that her evidence is inconsistent with other testimony in these proceedings, we prefer the evidence of Ms Prater.  Likewise, we 
found Mr Loxton also to be an impressive witness.  Like Ms Prater, he was an independent witness who observed the relevant 
incident at reasonably close quarters in the company of Ms Prater.  His evidence was largely consistent with Ms Prater’s 
evidence. 

207 In relation to Mr Breust, we found him to be a somewhat reluctant witness.  The Registrar described Mr Breust as ‘not a good 
witness’ and someone who was ‘unwilling to give detail of the incident’ (applicant’s closing submissions [49]).  Mr Margjini 
and the CFMEUW were critical of the Registrar’s assessment of the credibility of Mr Breust’s evidence and contended that the 
Registrar cannot effectively have it both ways i.e. have reservations about some aspects of Mr Breust’s evidence yet rely upon 
others.  We reject that criticism for the reasons we set out at [200] above.  To the extent that Mr Margjini and the CFMEUW 
were critical of the failure of the Registrar to put her characterisation of Mr Breust’s evidence to him, in our view, with respect, 
that is neither here nor there.  Ultimately, it is for the Commission in Court Session to assess the credit of witnesses based upon 
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the totality of the evidence before it. 
208 The Registrar contended that the contemporaneous statement made by Mr Breust, of the incident which occurred on 14 May 

2025 (exhibit A4), set out above at [107] made freshly on the day of the incident, should be relied upon as the best record of 
what Mr Breust saw and heard on the day.  It was contended that the gist of the statement, is consistent with the CCTV 
footage.  This was criticised by Mr Margjini and the CFMEUW, and it was submitted that little weight should be placed upon 
it, by reason of the absence of some matters he referred to in it and Mr Breust’s oral evidence both in chief and in cross-
examination. 

209 We reject the contention that little or no weight should be placed upon Mr Breust’s statement.  It was made within a couple of 
hours of the incident.  We will have regard to both it and his oral testimony in light of the CCTV footage.  Looked at in 
conjunction with the CCTV footage, in our view, it can be regarded as a part of the evidence as to what Mr Breust saw and 
heard on the day.  As to the criticisms of Mr Margjini and the CFMEUW that the statement omitted a number of matters 
referred to in Mr Breust’s oral evidence, a statement of the kind given by Mr Breust, described as a ‘safety report’ to PACT, 
shortly after the incident, would not ordinarily be prepared with the detail of a verbatim transcript.  That is simply unrealistic.  
Inevitably, matters of detail, and tone, may be omitted from such a statement, without otherwise detracting from the essence of 
it. The statement was contemporaneous with the events on 14 May 2025, and weight can, and should, be placed on it. 

210 In relation to Mr Margjini, whilst it was submitted that his evidence was given in a clear, cogent manner and was unshaken in 
cross-examination, we have doubts as to aspects of Mr Margjini’s evidence.  The allegations as to what was said and done 
behind the demountable, upon which Mr Margjini and the CFMEUW placed very considerable weight, caused us some 
concern.  A central element of Mr Margjini’s and the CFMEUW’s case was that Mr Calabro was the aggressor by way of his 
conduct behind the demountable, in walking towards Mr Margjini in response to some remarks by Mr Margjini and saying 
words to the effect ‘come on then.  Come on c…’ and pushing his face right up to Mr Margjini’s face whilst baring his teeth 
and swearing at him. 

211 In this connection, in his evidence in cross-examination, Mr Margjini said at first that he did not look at the footage from the 
AFR, which was one minute and 20 seconds long, which was exhibit A, in preparing his witness statement as part of the Fair 
Work Ombudsman’s investigation.  Mr Margjini said he knew exactly what happened and how the ‘conversation’ took place 
(159T).  This is despite Mr Margjini stating at [30] of his witness statement that he did refer to the footage where it was 
possible to do so.  Further on, Mr Margjini changed his evidence on this issue, and when it was pointed out to him that the 
witness statement contained time stamps of the footage in exhibit A, he then said he had seen the shorter version when making 
the statement. 

212 Mr Margjini’s witness statement at [47] referred to Mr Calabro walking up to him and saying ‘Come on then. Come on c…t’ 
while baring his teeth and swearing at him.  The truncated version of the CCTV footage (exhibit A) is cited at 0:23. That 
footage is the same as the CCTV footage captured at 03:47 and onwards, in exhibit A3, the full recording.  Relevant parts of it 
were put to Mr Margjini.  Both CCTV footages, at 0:23 referred to in his witness statement, and 03:47 in the full footage in 
these proceedings, record Mr Margjini and Mr Calabro as having moved away from behind the demountable. Mr Margjini is 
seen as forcefully pressing his head into the forehead of Mr Calabro.  Mr Margjini accepted in cross-examination this was the 
first face to face interaction (160T).  There is no reference at all in Mr Margjini’s witness statement to an earlier face to face 
confrontation between him and Mr Calabro behind the demountable, that he now says occurred, which we have referred to at 
[125] above. This is despite Mr Margjini’s evidence that Mr Calabro was ‘triggered’ by some of his comments behind the 
demountable to respond in this way. 

213 The fact that Mr Margjini changed his version of events, when he was asked about the timing of when Mr Calabro made the 
‘speak English c…’ comment, as after or before Mr Breust intervened, between what he put in his witness statement at [50] 
and [54]) and his testimony in these proceedings, was also not adequately explained. This was important because it was 
described as the ‘trigger’ for his response to Mr Calabro. Whilst Mr Margjini tried to suggest that the witness statement was a 
‘rough version of events’, this does not ring true having regard to first, the seriousness of the Fair Work Ombudsman’s 
investigation, which he acknowledged, and second, the fact that contrary to his evidence, Mr Margjini did have access to the 
relevant CCTV footage, as exhibit A, because he referred to the time stamps in his statement.  We pause to note that the 
Administrator, in his correspondence to the Registrar (see exhibit A3 p 46), referred to Mr Margjini’s sworn statement (along 
with the same from Mr Modica) included in his Brief of Materials as part of his ‘comprehensive response’ to the regulator 
regarding the incident on 14 May 2025.  Plainly, the Administrator did not see Mr Margjini’s witness statement as a ‘rough 
version of events’.  At [54] in his statement, Mr Margjini referred to exhibit A at 0:48, where Mr Calabro is said to have made 
the ‘speak English c…’ remark, and he stepped forward towards Mr Calabro. This is well after Mr Breust tried to intervene 
referred to at [50] in his statement and time stamped at 0:30 of exhibit A. 

214 The discrepancies between his witness statement at [47]-[54] and his oral testimony in these proceedings, are significant.  We 
do not accept that they are explained by his evidence that he only had access to the shorter video footage, and that he did not 
have access to the full video footage at the time.  Exhibit A captures all of the confrontation between Mr Margjini and 
Mr Calabro unobscured by the demountable.  The point to be made is that both extracts of the CCTV footage were identical in 
this respect. They show Mr Margjini and Mr Calabro as having emerged from behind the demountable, where they ended up 
face to face.  Access to the full CCTV footage would not have in any way, altered the events depicted in both passages to 
which we have referred above. 

215 Additionally, we did not find Mr Margjini’s denial that he feigned a punch or other movement to intimidate Mr Calabro at 
04:20 of exhibit A3 as at all convincing.  It was quite plain to see on the CCTV footage that this occurred.  Accordingly, we 
have reservations about accepting aspects of Mr Margjini’s evidence as to the incident, unless it is supported by other evidence 
which we accept, or is consistent with the CCTV footage or other uncontroversial evidence. 

216 As to Mr Modica, we have reservations about aspects of his evidence.  Whilst it was put that Mr Modica was not troubled in 
cross-examination, there was an area where material inconsistency arose between his oral evidence and his witness statement.  
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We have referred to this at [140]-[141] above. Not only did Mr Modica seem to change his version of events as to when the 
racial slur occurred, from after Mr Breust tried to intervene to before he did, Mr Modica also testified that the racial slur was 
used multiple times by Mr Calabro, including behind the demountable.  Mr Margjini did not allege this.  This was the first time 
such an allegation was made.  It is surprising to say the least, that this important allegation was not made in Mr Modica’s 
witness statement, being made closer in point of time to the relevant events. 

217 Whilst we accept that Mr Modica said that his memory of the incident may have been refreshed by viewing the main CCTV 
footage, his witness statement at [12]-[19], is not consistent with his oral testimony in important respects.  It was not explained 
how viewing the CCTV footage led to such a change in his evidence. 

218 Both Mr Margjini and Mr Modica put one and the same version of events in their witness statements prepared for the CFMEU 
investigation, which informed the Administrator’s response to the Fair Work Ombudsman, and which both accepted was an 
important process, and both now put the same but quite different version in their evidence to the Commission, in relation to the 
timing of Mr Calabro’s ‘speak English c…’ comment.  Mr Modica was clearly in Mr Margjini’s camp, and such a departure by 
both of them from their initial statements was not adequately explained. This leads us to not accept both Mr Margjini’s and 
Mr Modica’s evidence about the timing of the racial slur.     

219 Mr Calabro’s credibility was the subject of a strenuous attack by Mr Margjini and the CFMEUW, running to some eight pages 
of the respondents’ closing submissions. This included Mr Calabro’s non-attendance at the proceedings on 8 and 9 December 
2025 on the grounds of illness and the provision of medical certificates, in response to a witness summons issued by the 
Registrar.   Secondly, were allegations against Mr Calabro regarding his prior conduct towards the CFMEU and its employees 
and officers, and finally, material aspects of the incident on 14 May 2025.  The allegations of prior misconduct towards the 
CFMEU were the subject of affidavits of Mr Peter Joshua and Mr Stephen Parker, both filed on 24 October 2025.  
Additionally, the affidavit of Mr Peter McEntee referred to one of the incidents relied on. 

220 As to the credibility issues raised against Mr Calabro concerning his absence from the proceedings on 8 and 9 December 2025, 
it is the case that medical certificates were provided to the Commission as exhibits A1 for 8 December 2025, and exhibit R5, 
covering the period 9 December 2025 to 12 December 2025.  Mr Calabro did not attend the proceedings on the second listed 
day of 9 December 2025.  His counsel appeared before the Commission and advised it was unclear when Mr Calabro would be 
fit to appear.  An order was made requiring Mr Calabro to provide medical evidence within 48 hours as to his inability to 
respond to the summons, which lead to the provision on 10 December 2025, of exhibit R5. 

221 Whilst Mr Margjini and the CFMEUW were critical of Mr Calabro when he asserted in cross-examination that there was a 
further second medical certificate issued on 9 December 2025, in fairness to him, it would appear that Mr Calabro was 
confused, as there were only ever two medical certificates provided to the Commission, referred to above.  Mr Calabro’s 
credibility was also attacked on the basis that despite the provision of medical certificates and his absence from the 
proceedings on 8 and 9 December 2025 he attended a worksite on Tuesday, 9 December 2025 in the afternoon.  Additionally, 
it was established that Mr Calabro attended a meeting at Parliament Place on the morning of 10 December 2025, the minutes of 
which indicate that the meeting ran for about an hour and 15 minutes, to discuss a future construction project.  It was submitted 
that if Mr Calabro was fit enough to attend such a meeting, then he should have been well enough to attend the proceedings to 
give evidence.  

222 Furthermore, Mr Margjini and the CFMEU were critical of Mr Calabro as, from two payslips tendered in evidence for the 
period 5-11 December 2025, there was no reference to Mr Calabro taking any sick leave over that period. The submission was 
that the Commission should infer that Mr Calabro was not unwell, attended work, and the medical certificates should be 
viewed with some scepticism.  Moreover, it was contended that the Commission in Court Session should conclude that the 
only reason Mr Margjini attended the proceedings to give evidence, was because his involvement in the project discussed on 
10 December 2025, was subject to criticism by the CFMEU to the project proponents.  Otherwise, it was submitted that 
Mr Calabro was motivated to avoid giving evidence in these proceedings on 8 and 9 December 2025, so as not to give 
evidence that was untruthful. 

223 We are not persuaded to draw adverse inferences as sought by Mr Margjini and the CFMEU in relation to this issue.  It was 
readily apparent to the Commission in Court Session when Mr Calabro gave his evidence on 15 December 2025, from his 
display of physical symptoms and demeanour, that he had been and remained unwell. The fact that he may have attended a site 
for a period of time and a meeting on 10 December 2025, does not mean that Mr Calabro was well to give evidence in 
proceedings in open court, in an unfamiliar environment and be subject to the rigours of cross-examination. 

224 As to the general attack on Mr Calabro because of his interactions with the CFMEU and its officials and employees the subject 
of the affidavit evidence to which we have referred, we are prepared to accept in a general sense, that there has been some 
animosity between Mr Calabro and the CFMEU and its employees and officials. However, the affidavit of Mr Parker contains 
considerable objectionable material.  Evidence which commences with the phrase ‘I heard a lot of stories and rumours about 
Mr Giuseppe (Joe) Calabro’ is particularly troublesome.  Not only is it hearsay, but the content of many of the allegations 
made are serious in nature, and in the absence of direct evidence, are not able to be tested.  It would be most prejudicial for the 
Commission to make findings in relation to such allegations.  Additionally, Mr Parker’s opinion of Mr Calabro, as with the 
evidence above regarding employer and occupier opinions of Mr Margjini, are not matters that assist us in this case.  Also, 
some matters raised by Mr Parker in his affidavit occurred after the incident on 14 May 2025. 

225 As to the incident video referred to in Mr Parker’s affidavit tendered as R6, we accept that it shows an interaction between 
Mr Calabro, Mr Parker and Mr Joshua when the latter were apparently exercising a right of entry.  We accept that the video 
shows Mr Calabro acting abusively towards the CFMEU officials, which does not reflect well on him, and there appears to 
have been an incident of some kind at the end of the footage.  The nature of that is not clear from the video footage itself.  
Mr Parker asserts that he was struck by Mr Calabro.  As noted above, Mr Calabro denied this.   

226 As to Mr Joshua’s affidavit, again, Mr Joshua’s views of Mr Calabro are not relevant to the proceedings in this matter.  It is the 
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conduct of Mr Margjini, and his state of mind, that is in question.   What is also notable from the video footage in exhibit R6, 
is that the union officials concerned remained calm and displayed a professional approach, in contrast to Mr Margjini’s 
response on 14 May 2025. 

227 As to other incidents, such as Mr Calabro driving a forklift into the side of a CFMEU vehicle, and Mr Calabro running over the 
foot of the then Assistant Secretary of the CFMEU WA Branch, Mr Smart, these matters were touched on in cross-examination 
of Mr Calabro.  When the forklift incident was put to him, whilst he accepted that it did occur at the BGC Project in Osborne 
Park in or about 2012 to 2013, his evidence was three officials ‘jumped me’ (101T).  As to the allegation that Mr Calabro ran 
over Mr Smart’s foot, Mr Calabro’s evidence was this was not intentional and Mr Smart walked out in front of his car (101T).  
Additionally, it was asserted that Mr Calabro had a heated exchange with a manager from construction company Multiplex, 
Mr Cherubino in a meeting.  This was referred to in the affidavit of Mr Schu. 

228 Again, there are difficulties with this evidence, in that the factual issues arising cannot be examined in any detail in these 
proceedings, to accord procedural fairness to Mr Calabro.  Additionally, the Registrar contended the material was irrelevant to 
the issues which occurred on 14 May 2025, other than going to Mr Margjini’s knowledge of them and therefore his state of 
mind on the day. 

229 To the extent that Mr Calabro denied that he used obscene language, that he was angry, or that he raised his voice during the 
incident with Mr Margjini, we do not accept that evidence and this reflects on his credibility.  Additionally, we do not accept 
Mr Calabro’s denial that he used a racially based taunt towards Mr Margjini.  This taunt was accepted as being said by the 
Registrar in her written submissions (see applicant’s closing submissions [57]).  The timing of this is another issue, which we 
comment on below. 

Consideration 
230 In determining this matter, the Commission in Court Session is to evaluate the evidence and submissions in order to conclude 

whether, on the balance of probabilities, the allegations made by the Registrar as to Mr Margjini’s conduct on 14 May 2025 are 
made out, as a relevant consideration for the purposes of ss 49T(4)(b)(ii) and (c) of the Act.  This must be evaluated along with 
consideration of the fit and proper person criteria under s 49T(4)(a) of the Act.  In doing so, it is trite to observe that whilst the 
Commission is not bound by the rules of evidence in the conduct of proceedings before it, it must proceed on the basis of 
material that is reliable and logically probative. 

231 What this means was explained by Brennan J, as President of the Administrative Appeals Tribunal, in Re Pochi and Minister 
for Immigration and Ethnic Affairs (1979) AATA 64; (1979) 26 ALR 247, at 256 – 257 where his Honour said: 

The Tribunal and the Minister are equally free to disregard formal rules of evidence in receiving material on which facts 
are to be found, but each must bear in mind that 'this assurance of desirable flexible procedure does not go so far as to 
justify orders without a basis in evidence having rational probative force', as Hughes C.J. said in - Consolidated Edison 
Co. v. National Labour Relations Board [1938] USSC 176; (305 U.S. 197 at p.229). To depart from the rules of evidence 
is to put aside a system which is calculated to produce a body of proof which has rational probative force, as Evatt J. 
pointed out, though in a dissenting judgment, in The King v. War Pensions Entitlement Appeals Tribunal; ex parte Bott 
[1933] HCA 30; (1933) 50 CLR 228 at p.256: 

'Some stress has been laid by the present respondents upon the provision that the Tribunal is not, in the hearing 
of appeals, "bound by any rules of evidence." Neither it is. But this does not mean that all rules of evidence may 
be ignored as of no account. After all, they represent the attempt made, through many generations, to evolve a 
method of inquiry best calculated to prevent error and elicit truth. No tribunal can, without grave danger of 
injustice, set them on one side and resort to methods of inquiry which necessarily advantage one party and 
necessarily disadvantage the opposing party. In other words, although rules of evidence, as such, do not bind, 
every attempt must be made to administer "substantial justice."' 

That does not mean, of course, that the rules of evidence which have been excluded expressly by the statute creep back 
through a domestic procedural rule. Facts can be fairly found without demanding adherence to the rules of evidence. 
Diplock L.J. in Reg. v. Deputy Industrial Injuries Commissioner, Ex parte Moore [ 1965] 1 Q.B. 456 at p.488 said: 

'These technical rules of evidence, however, form no part of the rules of natural justice. The requirement that a 
person exercising quasi-judicial functions must base his decision on evidence means no more than it must be 
based upon material which tends logically to show the existence or non-existence of facts relevant to the issue 
to be determined, or to show the likelihood or unlikelihood of the occurrence of some future event the 
occurrence of which would be relevant. It means that he must not spin a coin or consult an astrologer, but he 
may take into account any material which, as a matter of reason, has some probative value in the sense 
mentioned above. If it is capable of having any probative value, the weight to be attached to it is a matter for the 
person to whom Parliament has entrusted the responsibility of deciding the issue.' 

Lord Denning M.R. in T.A. Miller Ltd. v. Minister of Housing and Local Government [1968] 1 WLR 992 at p.995 said 
much the same: 

'Tribunals are entitled to act on any material which is logically probative, even though it is not evidence in a 
court of law.' 

and he repeated that observation in Kavanagh v. Chief Constable of Devon and Cornwall [1974] 1 Q.B. 624 at p.633. In 
the United States where considerable judicial attention has been given to fact finding by administrative tribunals (see 
Schwartz Administrative Law, Boston, 1976 paras. 115 et seq), substantially the same principle has been expressed. It 
was thought, at one time, that the Consolidated Edison judgment required that some legal proof had to be adduced, and 
that hearsay evidence alone could not support an adverse finding (see Schwartz, op.cit., para. 118). But in Richardson v. 
Perales, [1884] USSC 274; 402 US 389 at p.407 the Consolidated Edison case was construed in this way: 
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'The contrast the Chief Justice was drawing ... was not with material that would be deemed formally 
inadmissible in judicial proceedings but with material "without a basis in evidence having rational probative 
force." This was not a blanket rejection by the Court of administrative reliance on hearsay irrespective of 
reliability and probative value. The opposite was the case.' 

232 We accept that there is no challenge on the evidence, or it is otherwise uncontroversial, that Mr Margjini has held a State right 
of entry authority under former provisions of the Act since 2022.  As we have mentioned above, by the transitional provisions 
in s 122 of the Act, the authority was deemed to be a right of entry permit under Part II Division 2G of the Act.  We also accept 
that there is no evidence before the Commission in Court Session of prior misconduct by Mr Margjini in the exercise of right 
of entry powers under the Act.  Nor is there any evidence for that matter, of Mr Margjini engaging in misconduct in the 
exercise of such powers under the FW Act.  It is also the case that there is no evidence that Mr Margjini has engaged in conduct 
of the kind specified in s 49P(2)(b) and (d)-(g) of the Act.  There was no dispute that Mr Margjini has had appropriate training 
as to the rights and responsibilities of an authorised representative for the purposes of s 49P(2)(a) of the Act. 

Findings as to the incident on 14 May 2025 
233 Much is made by Mr Margjini and the CFMEUW of allegations against Mr Calabro and his propensity to behave poorly 

towards the union and its officials and employees.  As we have observed above, a lot of the evidence and submissions directed 
to Mr Calabro’s credit went to these issues.  We have already accepted that there has been past animosity between Mr Calabro 
and the CFMEUW and its employees and officials.  As the Registrar put it in the applicant’s closing submissions, and we 
accept it, Mr Calabro is no ‘shrinking violet’. 

234 However, contextually, there is another important dimension to the evidence and submissions made by Mr Margjini and the 
CFMEUW in this respect, relevant to the interaction between Mr Margjini and Mr Calabro on 14 May 2025.  The evidence is 
that Mr Margjini well knew that Mr Calabro could be a difficult person.  His evidence was that he knew Mr Calabro’s ‘form’ 
well prior to the site visit on 14 May 2025 (see [121] above).  As a right of entry holder, Mr Margjini was on notice that 
Mr Calabro could be temperamental.  In our view, this was all the more reason for Mr Margjini to be on his guard, to exercise 
restraint, to act professionally and to walk away at the first sign of trouble. 

235 The incident on 14 May 2025 did not arise from the interaction of Mr Margjini with a person unknown to him, leading to him 
momentarily losing his composure and acting inappropriately.  Mr Calabro was a ‘known quantity’ to the CFMEUW and its 
officials and employees.  The fact that Mr Margjini had this knowledge prior to attending the site on 14 May 2025, and then, 
by his own admission, acted aggressively, inappropriately and unprofessionally, reflects very poorly upon him. It also causes 
us to have considerable concern as to the suitability of Mr Margjini’s temperament to exercise right of entry powers under the 
Act, when faced with circumstances of provocation.  This is because, by their nature, the exercise of right of entry powers by a 
union will, from time to time, result in resistance.  Not all employers or occupiers hold out a welcome mat for permit holders. 

236 We have referred to the CCTV footage.  We will now set out what we consider to be relevant passages of it, in the context of 
the evidence as a whole.  The footage reveals that Mr Margjini and Mr Modica arrived on the Sydney Charles Quarter Project 
site and parked their vehicle on the left-hand side of the area as requested by Mr Breust.  Mr Calabro was present but off to the 
right-hand side by himself, looking at his phone.  He and Mr Breust are seen speaking.  This all occurs at about 0:30-1:11. 

237 Mr Margjini and Mr Modica exit their vehicle and shake hands with Mr Breust.  Mr Margjini shakes hands with Mr Calabro 
and pulls him into the group, catching Mr Calabro off balance.  Mr Margjini pats Mr Calabro on the back and we accept that he 
did so in recognition that he caught Mr Calabro off guard and although was quite a forceful act, this was a form of apology. 

238 We accept that about 1:25-1:26, Mr Calabro pointed to Mr Modica’s chest and commented on his CFMEU attire.  We do not 
accept that Mr Calabro yelled at Mr Modica when doing this.  They all had just met.  Mr Calabro’s evidence, which was not 
controversial, was that Mr Modica was known to him and was a family friend and had previously been in his employ.  To find 
Mr Calabro acted as contended by Mr Margjini and Mr Modica immediately, is counterintuitive. Such a conclusion is also 
consistent with Mr Breust’s evidence that this exchange was not heated.  We accept that Mr Calabro may have used expletives 
in this conversation.  However, we do not accept that this was in any way a threat towards Mr Modica and we note, in passing, 
that the use of strong language is acknowledged by the CFMEU in its own publication ‘Menacing Behaviour’, as a feature of 
the robust nature of the construction industry (see exhibit A6). 

239 We accept that about 1:29-1:50, Mr Calabro steps away from the group and walks towards the site.  On the evidence, we 
accept that there was some discussion at about that point between Mr Margjini, Mr Modica and Mr Breust, as to the meeting to 
take place.  We accept that in this period, Mr Margjini was informed that he would not be involved in the meeting with 
Mr Breust, Mr Calabro and Mr Modica to discuss his employment.  Mr Breust confirmed that this was so in his evidence.  We 
accept also that at a point towards the end of this passage of the CCTV footage, Mr Calabro did say words to the effect as 
referred to in Mr Breust’s evidence we have set out at [110] above, about waiting over an hour and that he had other meetings 
to go to and that he was ‘out of there’. 

240 From about 1:52-2:07, Mr Calabro walked behind the demountable looking at his phone and then reappears.  The four of them 
then appear to be discussing something.  We accept that Mr Calabro gestured to Mr Modica to walk over towards him behind 
the demountable, which Mr Modica does, which occurred at about 2:12. From then to about 2:21, some words were exchanged 
with Mr Modica, and he moves behind the demountable, to follow Mr Calabro out of view.  We accept that this occurred so 
Mr Calabro could speak to Mr Modica on his own.  There was no other purpose that may be logically inferred from these 
actions. 

241 At 2:21-2:24, Mr Margjini and Mr Breust can be seen looking in Mr Calabro’s and Mr Modica’s direction behind the 
demountable. At about 2:25-2:40 Mr Margjini is seen walking towards a silver utility vehicle which he stands near to, with his 
hands in his pockets, accompanied by Mr Breust.  We accept on the evidence that Mr Calabro asked Mr Modica about his 
tickets and what he had been doing for work.  On the evidence as a whole, we accept that Mr Calabro did do this in a 
condescending manner.  We accept he may have also used expletives.  At some point, Mr Margjini raised his voice towards 
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Mr Calabro. 
242 We find on the evidence that both Mr Calabro and Mr Margjini walked towards each other behind the demountable.  For 

reasons that we have given at [211]-[212] above, we do not accept that Mr Calabro went up to Mr Margjini’s face and 
challenged him to fight, as Mr Margjini and the CFMEU contended.  We accept, as Mr Modica testified, that the conversation 
did become heated, and both Mr Calabro and Mr Margjini got into an argument. Both Mr Calabro and Mr Margjini walked 
towards one another.  This was also in part, consistent with what Mr Calabro said occurred.  However, we do not accept that at 
that point, Mr Calabro was the aggressor, as maintained by Mr Margjini and the CFMEUW. 

243 Both Mr Calabro and Mr Margjini emerged from behind the demountable at about 3:45.  It is quite clear from his demeanour 
and body language, that Mr Margjini was in a very agitated state.  Between 3:45-3:47, Mr Calabro takes one or two steps 
forward and Mr Margjini and Mr Calabro then step towards each other.  At 3:49 Mr Margjini leans in and pushes his head 
towards Mr Calabro’s head and appears to make contact with it.  Mr Calabro steps back.  This is consistent with Mr Calabro’s 
evidence that at about this point, Mr Margjini ‘was in his face’ and they were both head-to-head. 

244 At about 3:51, Mr Margjini again pushes his head against Mr Calabro’s head with sufficient force to push Mr Calabro back for 
a second time.  Mr Breust attempted to intervene by placing his right hand on Mr Margjini’s left shoulder.  Mr Margjini very 
forcefully pushed Mr Breust’s arm away, which caused Mr Breust to take several steps backwards.  We are satisfied on the 
evidence that as Mr Breust did this, he said to both Mr Calabro and Mr Margjini that the client was present.  This is consistent 
with the evidence of Ms Prater and Mr Loxton, that they were observing the incident. Both of them can be seen on the CCTV 
footage standing next to a vehicle watching the events unfolding, some two car widths away. 

245 Both Mr Calabro and Mr Margjini then turned more side on to the CCTV camera.  Mr Margjini can be seen again clearly 
pushing Mr Calabro back with his forehead.  At about 3:56 Mr Margjini puts both of his hands in his pockets.  Mr Margjini 
appears to be shouting at Mr Calabro and gesticulating with his head movements towards Mr Calabro.  We accept on the 
evidence of Ms Prater in particular, and also Mr Loxton, that Mr Margjini was by that time the aggressor.  He was forcefully 
pushing Mr Calabro back.  No other conclusion can be reached on the basis of the clear CCTV footage.  We accept also that, as 
Mr Loxton did say, that Mr Calabro was also yelling, as the conversation became more heated. 

246 Momentarily after, at about 4:08, Mr Margjini forcefully used his forehead to push Mr Calabro back a further time and 
Mr Calabro appeared to stumble back several steps. Mr Margjini was plainly the dominant actor at this point.  Mr Calabro was 
in retreat.  Until about 4:17, both Mr Margjini and Mr Calabro were face to face engaging in a verbal exchange.  At 4:18-4:19, 
Mr Margjini again pushes Mr Calabro’s head backwards with his head and Mr Calabro again steps backwards.  At about 4:19-
4:20, Mr Margjini makes a sudden movement with his right shoulder.  We do not accept Mr Margjini’s denial that this was a 
feigned movement as if he were going to strike Mr Calabro.  That is plainly what it was from the footage. 

247 Both parties referred to the CCTV footage at 4:29 at which point Mr Margjini pulls his hands out of his pockets and raises 
them towards his chest and makes a gesture.  The Registrar contended at this point, that the gesture of Mr Margjini was 
consistent with the evidence of both Mr Calabro and Mr Breust that Mr Margjini threatened Mr Calabro with physical abuse, to 
rip his head off and to rip his heart out.  On the other hand, Mr Margjini and the CFMEUW contended that the Commission 
should find that at the time of this gesture, Mr Margjini said words to the effect ‘Mate…. I’m f… done with you’ and ‘I’m f… 
done’.  It was also submitted that the Commission should find that Mr Margjini then told Mr Calabro a number of other things 
that he thought about him and that he was corrupting PACT, before putting his hands back into his pockets. 

248 The allegation that Mr Margjini told Mr Calabro he was going to rip his head off, and rip Mr Calabro’s heart out, was 
consistent with the evidence of Mr Breust.  We refer to our reasons above at [111]-[112].  Despite being pressed on this in 
cross-examination by counsel for Mr Margjini and the CFMEUW, Mr Breust persisted in his evidence that this is what he 
heard Mr Margjini say.  At the time of this hand gesture at 4:29, Mr Breust was standing in close proximity to Mr Margjini and 
Mr Calabro and was looking in their direction.  At this point, Mr Breust also said that Mr Margjini and Mr Calabro were 
screaming and yelling at each other.  This is also consistent with Mr Margjini's own evidence that he was very angry and 
‘loud’ (134T).  It is inconceivable that Mr Breust did not hear these things said and we find that Mr Margjini did utter these 
threats to Mr Calabro.  This is also consistent with the evidence of Mr Calabro at 89T. 

249 As to the hand gesture by Mr Margjini when raising his hands up to his chest, in our view, the hand gesture, which was quickly 
made over one to two seconds, is quite consistent with the utterances by Mr Margjini that he was going to rip Mr Calabro’s 
heart out and rip Mr Calabro’s head off.  It is also consistent with Mr Margjini’s evidence that he was very angry at this point 
and was consistent with Ms Prater’s evidence that she saw that the union official was aggressive and his conduct was 
‘unrelenting’ (see [99] above). It is inconsistent with the respondents’ closing submissions at [106].  We do not consider all of 
that could have been said in the space of one to two seconds, as recorded in the footage. 

250 We are satisfied that such a gesture is consistent with the tenor of the words used by Mr Margjini.  As to the gesture, whilst 
Mr Breust was cross-examined about this by counsel for Mr Margjini and the CFMEUW at 32T, and in fairness, he gave some 
unclear and at times equivocal answers, as set out at [112] above, his contemporaneous statement for PACT, set out at [107] 
above, refers not only to what Mr Margjini said, but also his gestures to rip out Mr Calabro’s heart.  We are satisfied that all of 
this evidence taken together, is consistent with the finding that not only did Mr Margjini threaten to rip off Mr Calabro’s head 
and rip out his heart, his gesture at 4:29-4:30 of the CCTV footage, was in the same vein. 

251 Shortly after, at 4:39, Mr Calabro clearly steps to his right, in an attempt to walk away.  Mr Margjini steps in front of him, 
stopping him from leaving.  They continue speaking and Mr Calabro, at 4:48, attempts to again step to his right and his path is 
again blocked by Mr Margjini. 

252 At about 4:52 and onwards, both Mr Calabro and Mr Margjini begin to walk away whilst carrying on verbally.  At about 5:02, 
Mr Margjini walked in the direction of the gate to the site.  Ms Prater and Mr Loxton can be clearly seen looking on.  From 
6:15, consistent with Ms Prater’s evidence, Mr Margjini appears to be looking in Ms Prater’s direction, and we are satisfied 
that this is at about the time where Ms Prater said that Mr Margjini stared at her, in a way that made her feel uncomfortable 
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(see [100] above). 
253 We are positively persuaded on the basis of all of the evidence, which we have carefully considered, as to the following.  That 

the conduct of Mr Margjini by the use of his forehead against Mr Calabro’s head, constituted five separate uses of force against 
Mr Calabro.  At no time on the evidence or the CCTV footage, did Mr Calabro engage in any physical acts against 
Mr Margjini’s person. We are satisfied that on the evidence, in terms of physical conduct, Mr Calabro either attempted to hold 
his ground or he was pushed backwards by Mr Margjini’s conduct. The conduct of Mr Margjini was enough for Ms Prater to 
fear for her safety, which is why she thought better of trying to intervene.  We are satisfied that Mr Margjini made physical 
threats to Mr Calabro as we have set out at [247]-[250] above. This plainly constituted menacing behaviour, both as ordinarily 
understood, and for the purposes of the CFMEU publication of the same name, as exhibit A6. We are also satisfied that 
Mr Margjini deliberately hindered Mr Calabro as an employee during his working time, and prevented him from walking 
away, as we have discussed at [251] above.  We are also satisfied that Mr Margjini deliberately hindered Mr Breust as an 
employee during his working time, in his attempt to intervene in the incident.  There was not, and there could not have been, 
any lawful justification for any of this conduct by Mr Margjini.    

254 Despite Mr Margjini’s evidence that he had turned his life around, and whilst at [179]-[180] above, Mr Margjini gave evidence 
about rehabilitation, training and assistance he has received in dealing with difficult people and de-escalation techniques, none 
of this was on display on 14 May 2025, when Mr Margjini engaged in aggressive and threatening conduct, including the use of 
force, whilst in a state of extreme anger.  

 Findings as to Mr Margjini’s criminal history 
255 The parties were far apart as to the consequences of Mr Margjini’s history of criminal offending.  The Registrar submitted that 

Mr Margjini’s history is very material for the purposes of assessing whether Mr Margjini should continue to possess a right of 
entry permit and exercise the substantial rights that the Parliament has conferred on right of entry permit holders. The Registrar 
contended that Mr Margjini has committed serious offences over a lengthy period of time, and amendments to the Act in Part II 
Division 2G in relation to right of entry permits, suggest that persons with such a history should be slow to receive a right of 
entry permit, if they should receive one at all. 

256 On the other hand, Mr Margjini and the CFMEUW submitted that Mr Margjini’s extensive criminal history should be given 
little weight in the Commission in Court Session’s assessment of whether Mr Margjini is a fit and proper person to hold a right 
of entry permit.  In doing so, the respondents’ closing submissions focus on Mr Margjini’s evidence in relation to his 
rehabilitation; his contrition; the period of time since the criminal offending; the lack of offending after his release from prison 
in 2017, and his commitment to a law-abiding existence.  The overarching submission of Mr Margjini and the CFMEUW was 
that Mr Margjini’s present fitness to be a right of entry permit holder, ought to prevail over his criminal offending history.  It 
was submitted that Mr Margjini accepts that his history of criminal offending does not reflect well on him but rather, can be 
explained in part by the circumstances of his arrival in Australia, personal problems, accompanied by drug use and his 
participation in what was an unarticulated ‘subculture’. 

257 Additionally, it was submitted that Mr Margjini could not recall the circumstances of some of his offending and that the 
Registrar’s contentions that Mr Margjini did not take responsibility for his prior conduct, should be rejected. 

258 Section 49P(2)(c)(i)-(iv) of the Act sets out the relevant categories of criminal offences that the Commission must have regard 
to for the purposes of s 49T(4)(a) of the Act.  Mr Margjini has plainly committed many offences that are required to be taken 
into account over an extensive period of time.  We broadly accept the characterisation of the relevant offences as set out at 
[59]-[93] of the applicant’s closing submissions.  In summary, they are: 
(a) Assault convictions of which there are six, as set out at [163] above.  These convictions are to be considered under 

s 49P(4)(c)(iii) as they involve the intention of use of violence against a person.  Two of the convictions were not 
referred to in Mr Margjini’s affidavit and no light can be shed on their circumstances from his evidence.  We accept 
that the three included in Mr Margjini’s evidence related to assaults committed in a workplace or in connection with 
his employment; 

(b) There are two intentional damage to property offences referred to at [169]-[170] above, relevant to s 49P(4)(c)(iv) of 
the Act.  As to the first, we find that Mr Margjini accepted responsibility for the offence and his evidence does not 
suggest to the contrary.  As to the second offence, the position is less clear.  This offence also took place in a 
workplace, as with three of the assaults, despite Mr Margjini’s evidence that he had left the work environment of the 
nightclub industry and that he had put this behind him.  Mr Margjini’s explanation for this offending left us in doubt 
as to his acceptance of responsibility for it;  

(c) For the purposes of s 49P(4)(c)(ii), there are three convictions for possession of stolen property.  These are referred to 
at [168] and [172] above.  We accept that such convictions, based on Childs v Australian Securities Commission 
(1996) 20 ACSR 196 and Waters v Diesel Holdings Pty Ltd [2024] VSCA 77, are offences involving dishonesty.  As 
to the two convictions on 4 February 2014 and 10 October 2016, as Mr Margjini did not include them in his affidavit, 
the circumstances of this offending cannot be ascertained.  As to the third offence, on 11 March 2013, for stealing a 
motor vehicle, the explanation that Mr Margjini gave that he was unaware that the vehicle was stolen,  and his 
explanation that he pleaded guilty to avoid the legal process, does not convey acceptance of responsibility for this 
offence; and 

(d) As to s 49P(4)(c)(i) of the Act, Mr Margjini’s conviction for entering the casino, when he was a prohibited person, is 
dealt with at [175] above.  There was no reference to this in Mr Margjini’s affidavit, and he had little recollection of 
it.  The further two convictions for unlawful trespass are referred to at [177] above.  As to the latter offence, it is 
difficult to see why Mr Margjini would plead guilty, if the woman concerned had no objection to his presence at the 
property. 
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259 There are a number of other offences, some of which are very serious, which we consider are relevant to Mr Margjini’s fitness 
to hold a right of entry permit, and which must be considered for the purposes of s 49T(4)(c) of the Act. They include: 
(a) The offence of breach of a bail undertaking on 20 December 2012, referred to at [165] above.  We accept that the 

failure to comply with court orders is a serious matter and one relevant to a right of entry permit holder, as it relates to 
not only the requirement to comply with the relevant terms of the Act, but also, any obligations that may be imposed 
by a permit, such as conditions.  In his explanation for this offending, Mr Margjini said that he understood that he was 
required to appear but did not appreciate the consequences of failing to do so.  This does not reflect an encouraging 
attitude to compliance with court orders; 

(b) Not that long after the commission of the above offence, on 27 October 2014, Mr Margjini committed a breach of a 
VRO, as referred to at [174] above.  The explanation given for this offence, especially given his prior conviction for 
breach of bail undertaking, showed a lax attitude to compliance with the law; 

(c) Mr Margjini’s conviction for no authority to drive – suspended, is referred to at [167] above.  It was not a case of 
Mr Margjini driving a vehicle while not having renewed his licence.  It was driving a vehicle whilst disqualified by a 
prior court order.  This is a further example of a disregard for a court order, and it, along with matters referred to 
above at (a) and (b), demonstrates a disregard for the legal authority of the court; 

(d) Another two no authority to drive – suspended convictions are referred to at [167] above and reflect the same non-
compliance with court orders; 

(e) At [178] above, reference is made to Mr Margjini’s conviction for reckless driving to escape police pursuit and failing 
to stop when called upon to do so, in circumstances of aggravation.  On any view, this was a most serious offence, 
leading to Mr Margjini’s imprisonment, for the deliberate evasion of the law; 

(f) In addition to the above, referred to at [166], are five convictions in 2012 and 2014 for driving under the influence of 
an illicit drug and reckless driving; 

(g) At [171] above, reference is made to convictions for possession of controlled weapons, in the form of replica 
firearms.  Also, as referred to at [172] above, Mr Margjini was convicted of the offence of possession of an 
unlicenced firearm and ammunition; and 

(h) At [173] above, reference is made to Mr Margjini’s convictions for carrying an article to cause fear or to injure. 
260 We consider all of these offences, in many cases repeated offences, relevant to the assessment of fitness of a person to hold a 

right of entry permit and are matters that must be taken into account under s 49T(4)(c) as relevant considerations.  Not only do 
many of them demonstrate a repeated flouting of the law, but some, such as possession of an article to cause fear or to injure, 
and the possession of replica firearms, are most concerning. 

261 The litany of offences, some of which are very serious, committed by Mr Margjini over a span of some 14 years, is a weighty 
factor against the conclusion that Mr Margjini is a fit and proper person to hold and exercise powers conferred by a right of 
entry permit in this jurisdiction.  Mr Margjini has been convicted of many offences across all of the categories of offences set 
out in s 49P(2)(c), along with other serious offences.  We have already commented on the extensive period over which the 
offending has taken place. 

262 We do not consider that simply because of the passage of time, and the matters referred to at [128] of the respondents’ closing 
submissions, that the Commission in Court Session can effectively, contrary to [127] of the respondents’ closing submissions, 
airbrush Mr Margjini’s serious and sustained criminal offending out of existence to the point that it is rendered virtually otiose.  
This was clearly not the intention of the Parliament in enacting the scheme in ss 49P and 49T of the Act.  Furthermore, 
depending on the circumstances of the case, the number and nature of the offences committed, and the duration of the 
offending, may be such that they constitute unfitness for all time, such that the mere passage of time would be insufficient a 
consideration to change a person from being not fit and proper, to being fit and proper.  An isolated conviction, even of a 
serious nature, many years prior, may attract a different approach, as an exercise of discretion, to systemic criminal offending, 
including serious convictions, over many years.   

263 Additionally, Mr Margjini’s convictions for the deliberate flouting of the law have caused us utmost concern, in the context of 
the assessment of whether the fit and proper person criteria are met. 

264 It is also relevant to observe, as also noted above, that some offences committed by Mr Margjini have been in the course of his 
employment or in a workplace.  Despite the submissions of Mr Margjini and the CFMEUW to the contrary, Mr Margjini did 
attempt to minimise the impact of some of his offending, and at least implicitly in doing so, impermissibly sought to controvert 
them: Mickelberg v Director of the Perth Mint [1986] WAR 365 per Burt CJ at 372.  

Conclusion 
265 We have considered all of the evidence and the submissions of the parties.  Having regard to our findings in relation to Mr 

Margjini’s criminal history, despite the passage of time, combined with our findings in relation to the incident on 14 May 
2025,  we consider that Mr Margjini’s right of entry permit should be revoked.  We order accordingly. 
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Order 
HAVING heard Mr J Carroll of counsel on behalf of the applicant and Mr P Boncardo of counsel and with him Mr D Rafferty of 
counsel on behalf of the respondents, the Commission in Court Session, pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 (WA), hereby orders – 

THAT the right of entry permit for Mr Edmond Margjini in effect under s 122 of the Industrial Relations Act 1979 (WA) 
be and is hereby revoked. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
 

 
 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 

2026 WAIRC 00364 
APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 15 APRIL 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN HENDERSON 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER T B WALKINGTON 
 COMMISSIONER T KUCERA 
DATE THURSDAY, 4 JUNE 2026 
FILE NO/S APPL 29 OF 2025 
CITATION NO. 2026 WAIRC 00364 
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Result Order issued 
Representation 
Appellant Mr L Officer of counsel 
Respondent Ms E Tapsell of counsel 
 

Order 
HAVING heard Mr L Officer of counsel on behalf of the appellant and Ms E Tapsell of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Police Act 1892 (WA), and by consent, hereby orders – 

(1) THAT the date for the appellant’s compliance with order 3 of the orders made on 29 May 2026 ([2026] WAIRC 
00351) be and is hereby extended until 4 June 2026. 

(2) THAT the date for the respondent’s compliance with order 4 of the orders made on 29 May 2026 ([2026] 
WAIRC 00351) be and is hereby extended until 11 June 2026. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission 
 

 

2026 WAIRC 00352 
APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 15 APRIL 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN HENDERSON 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER T B WALKINGTON 
 COMMISSIONER T KUCERA 
DATE FRIDAY, 29 MAY 2026 
FILE NO. APPL 29 OF 2025 
CITATION NO. 2026 WAIRC 00352 
 

Result Order issued 
Representation  
Appellant Mr R French of counsel 
Respondent Ms E Tapsell of counsel 
 

Order 
HAVING heard Mr R French of counsel on behalf of the appellant and Ms E Tapsell of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Police Act 1892 (WA), hereby orders – 

(1) THAT the appeal be and is hereby adjourned to a date to be fixed. 
(2) THAT the appellant’s application for leave to amend the grounds of appeal in terms of the substituted amended 

grounds of appeal filed on 29 May 2026 be heard and determined on the papers. 
(3) THAT the appellant file written submissions by no later than 3 June 2026. 
(4) THAT the respondent file written submissions by no later than 10 June 2026. 
(5) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission 
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2026 WAIRC 00351 
APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 15 APRIL 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN HENDERSON 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER T B WALKINGTON 
 COMMISSIONER T KUCERA 
DATE FRIDAY, 29 MAY 2026 
FILE NO. APPL 29 OF 2025 
CITATION NO. 2026 WAIRC 00351 
 

Result Order issued 
Representation  
Appellant Mr R French of counsel 
Respondent Ms E Tapsell of counsel 
 

Order 
HAVING heard Mr R French of counsel on behalf of the appellant and Ms E Tapsell of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Police Act 1892 (WA), hereby orders – 

(1) THAT the appeal be and is hereby adjourned to a date to be fixed. 
(2) THAT the appellant’s application for leave to amend the grounds of appeal in terms of the substituted amended 

grounds of appeal filed on 29 May 2026 be heard and determined on the papers. 
(3) THAT the appellant file written submissions by no later than 3 June 2026. 
(4) THAT the respondent file written submissions by no later than 10 June 2026. 
(5) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission 
 

 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2026 WAIRC 00317 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2026 WAIRC 00317 
CORAM : COMMISSIONER T B WALKINGTON 
HEARD : ON THE PAPERS 
DELIVERED : WEDNESDAY, 20 MAY 2026 
FILE NO. : U 46 OF 2025 
BETWEEN : REBECCA ANNE NEIL 

Applicant 
AND 
CAMPBELL DAVID JAMES AS TRUSTEE FOR ALLIED SERVICE ENTITY TRUST 
#1 
Respondent 
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CatchWords : Industrial Law (WA) - Interlocutory application - Application pursuant to s 27(1)(v) of the 
Industrial Relations Act 1979 (WA) - Intelligibility of audio recordings - Whether party 
ought to provide accredited transcripts of audio recordings submitted - Notice to admit facts 
filed by respondent - Regulation 23 of the Industrial Relations Commission Regulations 
2005 (WA) - Accredited transcripts unnecessary - Declined to make Orders sought 

Legislation : Industrial Relations Act 1979 (WA) 
  Industrial Relations Commission Regulations 2005 (WA) 
Result : Orders issued 
Representation: 
Applicant : Mr M Cox (of counsel) 
    Ms L Wardle (of counsel) 
Respondent : Mr C James 
    Ms K Dyball 
 

Reasons for Decision 
1 On 20 April 2026, Campbell David James as Trustee for Allied Service Entity Trust #1 (respondent) filed outlines of witness 

evidence and documents they will seek to rely on in the substantive matter. The materials included two audio recordings, being 
documents 50 and 51 in the corresponding index.  

2 On 5 May 2026, Ms Rebecca Anne Neil (applicant) requested the respondent provide a transcript from an accredited 
transcriber of the audio recordings. The applicant submitted that the audio recordings were not intelligible and capable of being 
understood. 

3 On 5 May 2026, the respondent submitted they consider the audio recordings intelligible and capable of being understood. The 
respondent submitted that they would only provide an accredited transcription of the audio recordings if ordered to do so by 
the Commission. 

4 On 8 May 2026, the applicant filed a Form 1A – Multipurpose Form, seeking orders that the respondent provide accredited 
transcripts of the audio recordings (Applicant’s Form 1A) as requested on 5 May 2026. 

5 The applicant sought orders that the Commission exercise its powers under s 27(1)(v) of the Industrial Relations Act 1979 
(WA) (the Act) to:  

(1) Make an order to the effect that the Respondent in this matter must: 
(a) Within two days of the order being made, make reasonable attempts to obtain an accredited transcript 

for the audio files lodged as documents 50 and 51 in this matter; 
(b) On request of the Commission, provide evidence of compliance with 1(A) above; and 
(c) On receipt of the accredited transcript, promptly provide a copy of to the applicant and the 

Commission. 
6 The applicant submits that the provision of the accredited transcript would be expeditious for the just hearing and 

determination of the matter, because it would assist in determining the relevance and admissibility of the audio recordings and 
the efficiency of the substantive hearing. 

7 The applicant says that the provision of an accredited transcript would prevent delays to the hearing process, as it would be 
more efficient for the parties and the Commission to refer to page numbers or paragraph numbers of a transcript, rather than 
timestamps of a recording. 

8 The applicant also submits that there is potential for the parties to disagree on the contents of the audio recordings. The 
applicant says an accredited transcript would resolve such disagreement prior to the substantive hearing. 

9 On 8 May 2026, the respondent provided a response to the applicant’s Form 1A via email correspondence, in which they 
advised that their position regarding the provision of accredited transcriptions for the audio recordings, was unchanged. 

10 On 8 May 2026, the Commission wrote to the parties requesting they confirm whether they wished to be heard on the 
applicant’s Form 1A via an interlocutory hearing, or whether the parties agree for the applicant’s Form 1A to be determined on 
the papers. The parties were requested to provide any further written submissions on the applicant’s Form 1A by no later than 
5.00 pm Tuesday, 12 May 2026. 

11 Both parties agreed that the interlocutory application be determined on the papers. 
12 On 12 May 2026, the respondent provided further written submissions by email correspondence. The respondent submits that 

the applicant has not identified any passage in the transcript that is unintelligible and that an order for the provision of an 
accredited transcript would be unnecessary and disproportionate. The respondent argues the applicant ought to identify the 
precise segments of the audio recording that are unintelligible and says the Commission should form its own view as to 
whether the audio recordings are intelligible and whether a transcript is required.  

13 In the same email correspondence, the respondent lodged a Form 1A – Multipurpose Form (Respondent’s Form 1A) inviting 
the applicant to admit facts relating to the purpose and substance of Document’s 50 and 51, and the written confirmation of the 
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applicant’s parental leave dates. 
14 The applicant says that the matters raised in the respondent’s Form 1A are matters for determination in these proceedings via 

witness evidence and documents abduced at the hearing. The applicant contends she did not participate in the telephone 
conversations between the respondent and another party and therefore is not able to admit any facts of those conversations. 

15 I have considered the applicant’s Form 1A, the respondent’s submissions on the applicant’s Form 1A, the respondent’s Form 
1A, the applicant’s response to the respondent’s Form 1A and the correspondence between the parties from 5 May 2026 to 12 
May 2026. 

16 I have listened to the audio recordings submitted by the respondent.  
17 I do not make any findi1ngs concerning neither the relevance, nor the admissibility of the audio recordings to the hearing and 

determination of the substantive application under s 29 (1)(c) of the Act. Any questions about the relevance and weight given 
to the audio recordings, ought to be submitted by the parties upon admission of the evidence during the substantive hearing.  

18 The two audio recordings are not crystal clear and contain some distortions. However, the reduction in the audio quality does 
not mean the statements being made are unintelligible. I would note that if the audio was unintelligible, a transcript would not 
be capable of capturing the content of statements made in the conversations in any event. 

19 I do not consider it is necessary for an accredited transcript to be made of the audio recordings. I will dismiss the applicant’s 
application for orders under s 27(1) v of the Act.  

20 The respondent’s Form 1A seeks orders that: 
(1) the applicant be required to admit or deny each of the facts set out in Schedule A to the application. 
(2) if the applicant denies any fact in Schedule A, the applicant be required to state the basis for that denial. 
(3) if any denial is made on the basis that an audio recording is unclear or unintelligible, the applicant be required to 

identify: 
(a) the specific audio recording relied upon; and 
(b) the precise time-stamped portion said to be unintelligible (for example, "Document 51, between 1 

minute 32 seconds and 1 minute 49 seconds"). 
That the above admissions or denials be provided within a time directed by the Commission. 

21 The respondent submits that the orders are sought pursuant to s 27(1)(v) of the Act and the Commission’s general powers to 
control its own procedures and ensure the just, informal, and efficient resolution of matters. 

22 Regulation 23 of the Industrial Relations Commission Regulations 2005 (WA) sets out the process for commencing and 
responding to a notice to admit:  

(1) In relation to any matter before the Commission any party to a matter before the Commission may, at least 10 
days (or such other time as may be fixed by the Commission) before the date fixed for the hearing of the matter, 
file a notice in the approved form (a notice to admit) requiring any other party to admit any fact relative to the 
issue. 

(1A) The Registrar must serve the notice to admit on the other party. 
(2) A party on whom a notice to admit has been served shall, within 7 days or such other time as the Commission, 

on the application of that party, may direct, file a reply in writing admitting or denying the fact with or without 
qualification, as the case may be. 

(3) The Registrar must serve the reply on the party who filed the notice to admit. 
(4) In the case of a failure to reply to a notice to admit within the time prescribed or directed the Commission may 

direct the party in default to pay the costs of establishing the fact referred to in the notice. 
23 As set out in sub regulation (4), in the event of a failure to reply to a notice to admit, the Commission may direct the party in 

default to pay the costs of establishing the fact referred to in the notice. 
24 In this matter, the admissions sought are for the applicant to state the content of two audio recordings. The applicant’s recital of 

the content of the audio recordings, will not assist the Commission in determining whether the applicant was unfairly or 
harshly dismissed. In the event the audio recordings are admitted into evidence and are relevant, I can listen to the recordings 
and discern for myself the statements made during each conversation. 

25 Even if I am able to make the orders sought by the respondent, I decline to do so. 
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2026 WAIRC 00319 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES REBECCA ANNE NEIL 

APPLICANT 
-v- 
CAMPBELL DAVID JAMES AS TRUSTEE FOR ALLIED SERVICE ENTITY TRUST #1 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 20 MAY 2026 
FILE NO/S U 46 OF 2025 
CITATION NO. 2026 WAIRC 00319 
 

Result Orders issued 
Representation 
Applicant Mr M Cox (of counsel) 
   Ms L Wardle (of counsel) 
Respondent Mr C James 
   Ms K Dyball 
 

Order 
HAVING heard from Mr M Cox (of counsel) and with him Ms L Wardle (of counsel) on behalf of the applicant, Mr C James and 
with him Ms K Dyball on behalf of the respondent, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 (WA), hereby orders –  

(1) THAT the applicant’s interlocutory application filed on 8 May 2026, be and is hereby dismissed. 
(2) THAT the respondent’s interlocutory application filed on 12 May 2026, be and is hereby dismissed.  

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00350 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2026 WAIRC 00350 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD : TUESDAY, 28 APRIL 2026, WEDNESDAY, 29 APRIL 2026 & THURSDAY, 30 APRIL 

2026 
DELIVERED : FRIDAY, 29 MAY 2026 
FILE NO. : U 85 OF 2025 
BETWEEN : RONALD JOHN HINKLEY 

Applicant 
AND 
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITIES 
Respondent 

 

CatchWords : INDUSTRIAL LAW (WA)- referral of decision to take disciplinary action under the Public 
Sector Management Act 1994 (WA) - unfair dismissal claim – allegations of breach of code 
of conduct – whether allegations substantiated – consideration of mitigating circumstances – 
turns on own facts – misconduct substantiated – dismissal justified and not harsh in light of 
employment history – application dismissed 

Legislation : Industrial Relations Act 1979 (WA)  
Public Sector Management Act 1994 (WA) 
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Result : Application dismissed 
Representation: 
Counsel: 
Applicant : Mr R Hinkley 
Respondent : Ms E Negus (of counsel) on behalf of the Director General,  

Department of Communities 
Solicitors: 
Respondent : State Solicitors Office 
 

Case(s) referred to in reasons: 
Civil Service Association of Western Australia v Director General of Department for Community Development [2002] WASCA 241 
Conti-Nibali v Commissioner of Main Roads [2024] WAIRC 00120; (2024) 104 WAIG 429 
Director General of the Department of Education -v- Mr Patrick Guretti [2014] WAIRC 00074; (2014) 94 WAIG 425 
Geoffrey Johnston -v- Mr Ron Mance, Acting Director General Department of Education [2002] WAIRC 06155; (2002) 83 WAIG 
1553 
Safeta Kos -v- Director General, Department of Transport [2023] WAIRC 00298 
The Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, 
WA Branch (1985) 65 WAIG 385 

Reasons for Decision 
1 From 2012 until June 2025 Mr Ronald Hinkley was employed by the Director General, Department of Communities. His 

roles over that time included education officer, case manager, child protection worker, residential care worker and acting 
senior child protection worker in the Kalgoorlie/Goldfields district. 

2 On 26 June 2025 the Department terminated Mr Hinkley’s employment following a disciplinary process under Part 5 of the 
Public Sector Management Act 1994 (WA) (PSMA) into three allegations of breaching the Department’s Code of Conduct by 
failing to treat a co-worker with respect, courtesy and fairness having proper regard for her interests, rights, safety and 
wellbeing. The investigation concluded that all three of the allegations were substantiated, namely: 
Allegation 1: That on 3 July 2024 Mr Hinkley entered a staff office at a Department operated group home and confronted 

a colleague, then known as Krystal Dufall, in the presence of another staff member and a child resident. 
The confrontation was alleged to involve shouting, addressing Ms Dufall angrily, accusing Ms Dufall of 
sabotaging Mr Hinkley’s overtime payment and refusing to leave when requested by her.  

Allegation 2: That on 4 July 2024 Mr Hinkley again entered the group home where Ms Dufall was due to attend work 
without prior notice intending to speak with Ms Dufall. 

Allegation 3: That on 31 July 2024, at a public location outside the workplace, Mr Hinkley approached Ms Dufall’s 
vehicle in which Ms Dufall was parked and sitting on her own, stood at the driver side door and opened the 
driver’s door to engage in conversation with Ms Dufall, holding the door open despite three requests from 
Ms Dufall to close the door so she could drive away. 

3 The Department decided that Allegations 1 and 3 each separately justified disciplinary action in the form of dismissal, and that 
Allegation 2 justified a reprimand. 

4 Mr Hinkley claims the disciplinary action in the form of termination was harsh, oppressive or unfair and referred this matter to 
the Western Australian Industrial Relations Commission under s 29(1)(i) of the Industrial Relations Act 1979 (WA) (IR Act) 
read with s 78(c) of the PSMA.  

5 Mr Hinkley’s overarching claim of unfairness is that the allegations arose only because of mutual misunderstandings between 
him and Ms Dufall, that all he was trying to do on each occasion was to try to resolve the underlying misunderstandings, and 
that the misunderstandings could easily have been resolved by direct discussions between him and Ms Dufall. 

6 Mr Hinkley advances three grounds supporting his claim: 
(a) First, he says that there was no valid reason for the termination because he denies the events the subject of the 

allegations occurred in the manner alleged. 
(b) Second, he says that his alleged conduct was not serious enough warrant dismissal and that dismissal was 

disproportionate as a sanction in all of the circumstances. 
(c) Third, he says that the Department failed to have regard to mitigating factors, which explained his conduct and 

lessened its seriousness: 
(i) That his purpose on each occasion was simply to understand where he stood in his working relationship with 

Ms Dufall, and to repair their working relationship. It was not to cause any offence, harm or disrespect; 
(ii) that his personal circumstances at the time, namely his feelings of being isolated and bullied at work, 

disappointment with a secondment that was not working out as he wanted it to, personal illness and a 
family bereavement, affected his mental state and his judgment. 
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7 The Department maintains that the termination was fair. It says so for two main reasons: first, that the conduct was serious 
because it created an unsafe work environment for the Department’s employee, Ms Dufall. Second, because Mr Hinkley had 
on many occasions previously been warned about the standards of conduct required in his dealings with other employees.  

Jurisdiction 
8 Mr Hinkley was dismissed under s 82A of the PSMA. Under s 78(c) of the PSMA, a decision to take disciplinary action in 

relation to an employee or former employee made under s 82A(3)(b)(i) is an industrial matter for the purposes of the IR Act. 
Therefore, the Commission has jurisdiction to determine Mr Hinkley’s referral under s 29(1)(i) of the IR Act. Mr Hinkley’s 
application was made within time and none of the exclusions in s 29AA of the IR Act apply. 

9 The Commission’s powers in relation to the dismissal are those specified in s 23A of the IR Act: s 23(4). 
Relevant Principles 
10 The industrial matter that has been referred is a claim by Mr Hinkley that he has been harshly, oppressively or unfairly 

dismissed from his employment: IR Act s 29(b)(c). In this kind of industrial matter, the test is whether the right of the 
employer to terminate the employment was exercised so harshly or oppressively as to constitute an abuse of that right: The 
Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (1985) 65 WAIG 385 [386]; Conti-Nibali v Commissioner of Main Roads [2024] WAIRC 
00120; (2024) 104 WAIG 429 [174]. 

11 Depending on the nature of the challenge to the decision the subject of a referral under s 29(1)(i) of the IR Act, the 
Commission is not restricted to a review of the Department’s decision for reasonableness, or error. Rather the Commission 
may determine the referral on the merits as a hearing de novo although the decision of the employer is not to be totally 
disregarded. The Commission may, as the circumstances warrant, substitute its own decision for the employer’s decision if that 
is appropriate: Geoffrey Johnston -v- Mr Ron Mance, Acting Director General Department of Education [2002] WAIRC 
06155; (2002) 83 WAIG 1553 [26], [29]; Director General of the Department of Education -v- Mr Patrick Guretti [2014] 
WAIRC 00074; (2014) 94 WAIG 425 [65]; Safeta Kos -v- Director General, Department of Transport [2023] WAIRC 00298 
(Kos) at [15], [17].  

Evidence 
12 The documentary evidence before me included: 

(a) a bundle of documents the respondent compiled. 
(b) Medical records Mr Hinkley relied upon. 
(c) A redacted affidavit by Mr Hinkley with twelve attachments. 

13 Mr Hinkley also gave oral evidence. 
14 The respondent called Ms Tyler (previously known as Ms Dufall), Ms Bassett and Ms Leota to give evidence. It also called Mr 

Nathan Perkins, a residential care worker who worked at the same group home as Mr Hinkley and a witness to the events the 
subject of allegation 1. 

15 The extent of factual dispute in this matter is limited. There are differences between Mr Hinkley, Ms Tyler and Mr Perkins in 
relation to the Allegation 1 events. There are minor differences between Mr Hinkley and Ms Tyler in relation to the Allegation 
1 and 3 events. The respondent seeks factual findings that are at odds with Mr Hinkley’s evidence in relation to Allegation 2, 
based on documents authored by non-witnesses.  

16 As a general observation, Mr Hinkley was frank, unhesitating and responsive in his evidence. His evidence to the Commission 
was consistent with his responses to the respondent during the investigation process. It was detailed, if not exhaustive, 
containing many peripheral details. I accept his evidence as truthful unless any alternative version is corroborated by more than 
one other witness or contemporaneous documents. 

17 I accept Ms Leota and Ms Bassett’s evidence in its entirety. Both witnesses gave clear and coherent accounts, were neutral and 
their evidence was not challenged as lacking credibility in any way.  

18 Otherwise, my assessment of witnesses’ credibility is set out where the particular factual issue in contest is dealt with. My 
findings in relation to a witness’s credibility in respect of a particular matter does not mean that I do not accept other parts of 
the witness’s evidence as truthful. 

Factual Background 
19 The following background facts are uncontentious and are drawn from the witnesses’ unchallenged evidence and the 

documents before the Commission. 
20 From January 2022 to June 2024 Mr Hinkley was working as a Level 2 Residential Support Worker at a group home for 

children in the care of the Department’s CEO. The residential support workers reported to the house manager. Ms Emily 
Wesley was the house manager prior to about February 2024 and Ms Claudine Leota was the house manager from about 
February 2024.  

21 The residential care workers at the group home worked morning, afternoon and night shifts to provide therapeutic care for the 
children living there on a 24 hours a day, seven days a week basis. There was a small team of between four and eleven 
residential care workers working at the group home in the period Mr Hinkley was working there. The work of a residential care 
worker is often demanding and difficult. 

22 Staff at the group home were trained in and required to abide by the ‘Seven Sanctuary Commitments.’ This model applied to 
staff in residential care settings in recognition of trauma and its impacts on behaviour. Its requirements include: 
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(a) We all take time to think about how we are feeling and how this might influence how others feel (Emotional 
Intelligence); and 

(b) We say what we mean without being mean when we say it (open communication): Exhibit A1 annexure RJH1. 
23 Ms Dufall was a Level 3 Senior Residential Support Worker. She worked at the group home from January 2021. Ms Dufall 

acted in the position of house manager for a period in June 2024. 
24 At relevant times, Ms Brenda Bassett was the Department’s Assistant Director – Residential Care for Midwest Gascoyne, 

Goldfields and Southwest. She had an oversight role for the group home and was the house manager’s line manager. 
25 Mr Hinkley suffered from a painful medical condition from January to March 2024, undergoing surgery in March 2024.  
26 Mr Hinkley and Ms Dufall worked a shift together on Easter Sunday, 31 March 2024. During this shift Mr Hinkley told Ms 

Dufall ‘I like you a lot but I know it’s not ok.’: ts 49. He knew Ms Dufall had a partner. This was the first and only time that 
Mr Hinkley shared his feelings with Ms Dufall: ts 160. 

27 On 27 April 2024 Mr Hinkley’s ex-partner died. This ex-partner was his son’s mother and he had maintained contact with her 
until her death. 

28 On 3 May 2024 Ms Dufall sent an email to Ms Leota and Ms Basset. In it she stated that Mr Hinkley had ‘openly expressed to 
staff and myself he has feelings for me (more than a friend).’ She says that this has been going on for about 2 months, and that 
Mr Hinkley is making her feel uncomfortable. She alleged that he ‘has been openly checking the roster’ and when she is on 
shift, coming in early or staying later after his shift. She said that he had also approached her outside of work in public. Ms 
Dufall did not provide any additional details of the out of work approach(es). 

29 Ms Dufall’s email referred specifically to Mr Hinkley remaining on site at the group home on 2 May 2024 after he had 
completed a meeting, and for about 1 hour and 20 minutes into her shift. She said the way Mr Hinkley “stares and looks and 
talks to me” is “really uncomfortable” and she did not want to do an upcoming night shift with him. Ms Dufall’s email raises 
an unrelated concern about another individual. She said that she was “just wanting support and clarification how I approach 
this situation.” 

30 Although Ms Dufall’s email refers to Mr Hinkley’s expressed affection as going on for about two months, it is uncontentious 
that the first and only time he had expressed his feelings directly to her was about one month prior to the date of the email. Ms 
Leota was unaware of any ‘awkwardness’ between Mr Hinkley and Ms Dufall until after 1 April 2024 and probably not until 
she received the 3 May email from Ms Dufall: ts 226, 227. It is most likely that there was awkwardness and discomfort 
between Ms Dufall and Mr Hinkley from 1 April 2024. 

31 On 13 May 2024 Ms Basset received a further email from Ms Dufall about Mr Hinkley seeking to add her as a friend on 
Facebook, and an email from another employee raising concerns about the other employee’s interactions with Mr Hinkley 
during a night shift where Mr Hinkley had allegedly initiated conversations about personal matters and dating. 

32 On 14 May 2024 Ms Basset sent an invitation to Mr Hinkley to meet with her and Ms Leota.  
33 On 15 May 2024 Mr Hinkley met with Ms Basset and Ms Leota together with his support person. At this stage, Ms Dufall had 

not herself informed Mr Hinkley of her concerns. Nor is there any evidence that anyone else had informed Mr Hinkley about 
how Ms Dufall or any other employee was feeling about working with him or his conduct. 

34 Ms Basset recorded in her report of this meeting that Mr Hinkley responded to the matters put to him. He admitted to having 
feelings for Ms Dufall as ‘more than just a friend’ and acknowledged that he may have sat too close to another work colleague, 
although he denied having asked her about her personal life. She said:  

Ron was able to reflect at times that he could see how his actions may have impacted on the other person and made them 
feel uncomfortable but in my assessment he then brought this back to himself and how he was feeling….: Exhibit R12 

35 On 16 May 2024 Ms Bassett sent Mr Hinkley an email summarising the discussion from the previous day.  
36 Mr Hinkley responded to Ms Bassett’s email on 16 May 2024 thanking her for her summary but detailing his own feelings of 

being wronged by his work colleagues in various ways, including by Ms Dufall bringing her partner to his birthday dinner on 1 
April 2024, the day after he had confessed his attraction to her. He noted that of late, Ms Dufall had given him a gift for his 
birthday and that he had ‘just wanted some open communication to acknowledge my feelings of hurt, confusion and distrust’: 
Exhibit A2 annexure RJH6. 

37 Between 7 and 14 June 2024 Mr Hinkley was working in Bunbury. On 19 June 2024 he submitted his claim for overtime for 
that week, prior to the pay roll cut-off date of 27 June 2024. 

38 On 28 June 2024 Mr Hinkley discovered that his overtime for the week 7 to 14 June 2024 had not been paid. He contacted Ms 
Bassett who referred him to a Business Manager. According to Mr Hinkley, the Business Manager said that she would contact 
Ms Dufall, in her capacity as acting house manager, to approve the claim. Mr Hinkley says he also called Ms Dufall and during 
the call, Ms Dufall told him that the claim had been approved and would be paid. 

39 Shortly after this call Ms Wesley sent Mr Hinkley a text message confirming his Overtime was ‘sorted.’ Mr Hinkley responded 
‘Thanks Emily. Thought I’d get it this pay, but not to be :)’: Exhibit A2 annexure RJH7. 

40 On 1 July 2024 Mr Hinkley commenced a secondment in the Goldfields District Office. On that same day he had email 
communications with Ms Leota to offer his availability to work shifts at the group home, as he was ‘needing and available to 
do overtime’: Exhibit R13 p 84. His emails proposed working day shifts in late July. He acknowledged Ms Dufall would also 
be working, as he had checked the roster. He suggested in his email that this should be okay as he and Ms Dufall had been 
getting along well. He stressed that he needed the overtime. 

41 Ms Bassett responded to Mr Hinkley’s requests to work overtime, advising Mr Hinkley that the shifts had to be offered to 



1068                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

casuals in the first instance, the residential care staff second, and because he was now on secondment with the District office, 
he would only be offered shifts after those avenues were exhausted. 

42 At 9:25 a.m. on 2 July 2024 Mr Hinkley responded to Ms Basset’s email,  
Hi Brenda 
Thank you for getting back to me, I really appreciate communication on this. 
I need to point out that as part of the enticement for coming to the role that I was told that overtime would be available to 
me at the house, which was a huge selling point for me. I was also told that I could go back at any time if I found this not 
suitable. I have now committed to this position (knowing now that I can’t go back at anytime), and it may be suitable and 
I may be suitable for this in the long run but I need to be supported and be able to look to leadership for greater honesty 
when it comes to my decision making. 
You said to me in Bunbury that in hindsight ‘we’ (not really sure who this is) should have supported you more over the 
past 4 months or so. My requests now for some overtime is that chance. 
Some of the casuals are now on lines and possibly some of the present permanents may seek some overtime as well but if 
you meant what you said to me in Bunbury and if I was being told that overtime would be available to me then I am 
asking you with respect, step up support me, I had 4 months of being ghosted, gaslighted, ignored and treated not as a 
person going through issues but as something else. I have had to do this on my own. There are processes, but where were 
the processes for helping me deal with my buried trauma. I attended EAP, not helpful at all and I gave it a red hot go. I am 
looking to get a red hot go now please, please! As you may know financial stress causes emotional stress which can 
trigger greater lack of ability to perform in the roles that we are required to do. I am an energetic, strong and caring person 
seeking to do my job/s very well. Please assist me to do so. 
Thank you and kind regards 
Ron Hinkley 

43 Mr Hinkley says that at this time ‘my mental health was getting lower, my ability to feel I could trust people was down, I felt I 
hadn’t been supported to resolve matters…’: Exhibit A1 annexure RJH3. 

44 On 3 July 2024 Mr Hinkley was working at the District office until 2:55 p.m. At 1:37 p.m. he sent a follow up email to Ms 
Basset seeking a meeting to discuss his overtime request. Soon thereafter he sought and was given permission to leave work 
for the day, as he was not feeling well. 

45 At 2:15 p.m., he arrived at the group home. The events that followed are the subject of Allegation 1 and are discussed below at 
[60]-[84]. 

46 On 4 July 2024 at 5:50 a.m. Mr Hinkley went to the group home. The night shift staff were due to end their shift at 6:30 a.m. 
and incoming staff, including Ms Dufall, were due to commence at 6:15 a.m. The events that followed are the subject of 
Allegation 2 and are discussed below at [99]-[106]. 

47 On 17 July 2024 Ms Dufall went to Jesters Pie Shop in the morning before attending work and saw Mr Hinkley’s car there. Mr 
Hinkley had arrived before Ms Dufall. There was no interaction between her and Mr Hinkley, however, despite the fact that Mr 
Hinkley was not rostered for any shifts at the group home, Ms Dufall reported seeing Mr Hinkley at Jesters to Ms Bassett 
copying Ms Leota attaching a photograph she had taken of Mr Hinkley’s vehicle: Exhibit R14 .  

48 On 19 July 2024 Mr Hinkley spoke to a work colleague of  to wanting to cut his wrists,, following an incident involving his 
then team leader: Exhibit R2 page 15. He says the statement was made out of frustration, and that he also made it clear that he 
was not intending to self-harm. Nevertheless, he was escorted to his General Practitioner and directed to remain away from the 
workplace. 

49 On 22 July 2024 Mr Hinkley was placed on leave with pay due to fitness for work concerns. 
50 On 26 July 2024 Ms Bassett wrote to Mr Hinkley as follows: 

I am writing in relation to your health and wellbeing in the workplace.  
As you are aware, we have  previously discussed your behaviour in the workplace, including the challenges you have 
managing your emotions and the associated disruptive behaviours that occur as a result within the workplace. This is 
currently having an impact on your work productivity and both yours and your colleagues’ wellbeing. 
We have also discussed your approach towards and your perception of relationships in the workplace, yet there is 
inconsistency in your understanding of how your behaviour is impacting on others.  
You have disclosed to me that you are having your own personal struggles and I have encouraged you to seek further 
support through your doctor and also through EAP.  
I have been advised by District Director Caroline Nicholls that you threatened self-harm while in the workplace on 19 
July 2024 and were escorted to your GP. I have been further advised that due to concerns regarding your health and safety 
in the workplace you have been directed to remain away from the workplace.  

51 On 31 July 2024 both Ms Dufall and Mr Hinkley were in the Jesters Pie Shop car park at the same time. Neither Mr Hinkley 
nor Ms Dufall were working on this day. Mr Hinkley approached Ms Dufall when she was in her car. The events that followed 
are the subject of Allegation 3 and are discussed below at [115]-[131]. 

52 On the morning of 31 July 2024, soon after the interaction at Jesters, Mr Hinkley rang Ms Leota. Mr Hinkley told Ms Leota 
that he had sighted Ms Dufall outside of work and wanted to talk to her, that when he approached her, she had kept her car 
door window up and he had proceeded to open the car door. Ms Leota said he should not have done that. He explained to Ms 
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Leota that his secondment was ended and he would be returning to his substantive position at the group home.  
53 On 6 August 2024 Mr Hinkley’s General Practitioner provided a report which stated that although Mr Hinkley complained of 

low moods, stress and anxiety from difficulty managing challenging relationships at the workplace, he did not suffer from any 
medical condition which would prevent his return to work.  

54 On 14 August 2024 the Department suspended Mr Hinkley on full pay under s 80 of the PSMA. 
55 On 3 September 2024 the Department gave Mr Hinkley written notice of the three allegations against him and notice of his 

opportunity to respond to the allegations. The allegations were particularised as follows: 
1. On 3 July 2024, at [the group home], you have committed a breach of discipline contrary to Section 80(b) 

of the Public Sector Management Act 1994, in that, you contravened Communities Code of Conduct by 
failing to have proper regard for a colleague’s rights, safety and welfare.  
Particulars 
a) You are employed as a Residential Care Worker at [the group home]. 
b) As of 1 July 2024, you transferred to the Goldfields Child Protection office in Kalgoorlie in an acting 

role as a Senior Child Protection Worker. 
c) About 2.15pm on this day, you entered [the group home] and confronted Senior Residential Care 

Worker Krystal Dufall in the staff office. 
d) You were standing at the front of her desk and shouting at her with a raised angry voice regarding 

your frustration she had intentionally not approved your overtime. 
e) Ms Dufall attempted to explain herself, however you refused to listen and continually berated her 

about not being paid your due overtime. 
f) Ms Dufall requested you leave the property, but you have refused to leave. 
g) Ms Dufall then walked out of the office and a short time later she became aware you were in the 

Manager’s office, so she remained in the staff toilet as she feared another confrontation. 
h) Ms Dufall felt intimated and unsafe with your behaviour. 
i) Your behaviour was in the presence of another staff member and a 14-year-old female resident. 
j) Your visit to [the group home] was unannounced especially as you were not working there at that 

time. 
k) Your actions in this instance and more specifically in the presence of children is in conflict with your 

role with Communities, which encompasses the promotion of safety and wellbeing of children. 
… 

2. On 4 July 2024, at [the group home], you have committed a breach of discipline contrary to Section 80(b) 
of the Public Sector Management Act 1994, in that, you contravened Communities Code of Conduct by 
failing to maintain and contribute to a harmonious, safe, and productive work environment. 
… 
c) About 5.50am on this day you entered [the group home] and demanded to staff on duty that you 

wanted to talk to Ms Krystal Dufall. 
d) Ms Dufall had not yet arrived at work for her 6.15am shift. 
e) Staff on duty requested you leave because of the incident with Ms Dufall the previous day and 

redirected you outside. 
f) As you were passing through the kitchen where two staff and a female resident (aged 14 years) were 

present you said loudly words to the effect “I just wanted to talk”. 
g) You were again redirected by staff because of the presence of the child resident, and you have 

responded words to the effect of “maybe they need to know”. 
f) Your visit to [the group home] was unannounced, especially as you were not working there at that 

time. 
g) Your actions in this instance and more specifically in the presence of children is in conflict with your 

role with Communities, which encompasses the promotion of safety and wellbeing of children. 
… 

3. On 31 July 2024, at Kalgoorlie, you have committed a breach of discipline contrary to Section 80(b) of the 
Public Sector Management Act 1994, in that, you contravened Communities Code of Conduct in which 
you have caused reputational damage to Communities in your private capacity by failing to have proper 
regard for a colleague’s rights, safety and welfare. 
Particulars 
… 
b) From 22 July 2024, you had completed your secondment to the Goldfields Child Protection office and 

were waiting to officially return to work at [the group home]. 



1070                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

c) About 8.40am Ms Dufall was by herself in her Nissan Patrol vehicle, parked in front of Jester’s pie 
shop (Jesters) in Maritana Street, Kalgoorlie. 

d) Ms Dufall observed you leave Jesters and walk directly to her vehicle. 
e) Ms Dufall was fearful of you and panicked when she observed you approaching her driver’s door. 
f) You stood at Ms Dufall’s driver’s door. 
g) Ms Dufall has told you she was leaving with her window up and her door closed. 
h) You opened her driver’s door, holding it with your right hand and Ms Dufall told you three times to 

close the door so she could leave. 
i) You continued attempting to engage in conversation with Ms Dufall. 
j) Ms Dufall has then reached for the driver’s door handle and pulled the door closed. 
k) Due to your actions Ms Dufall was terrified and shaking from fear and anxiety. 
… 

56 On 27 September 2024 the Civil Service Association of WA responded to the allegations in writing on Mr Hinkley’s behalf. 
The 11-page response was frank and detailed. It contained Mr Hinkley’s comprehensive version of the events the subject of the 
allegations.  

57 On 10 April 2025 the Department notified Mr Hinkley that it had concluded its investigation and formed the view that Mr 
Hinkley had committed a breach of discipline with respect to each allegation. It proposed to impose disciplinary action in the 
form of dismissal in respect of Allegation 1, reprimand in respect of Allegation 2 and dismissal in respect of Allegation 3. 
The Department’s letter set out the basis for the proposed actions.  

58 On 26 June 2025 the Department notified Mr Hinkley that his employment was terminated with effect from the date of receipt 
of its letter.  

59 Mr Hinkley obtained other employment in October 2025.  
Allegation 1: Did Mr Hinkley commit misconduct on 3 July 2024 in relation to the altercation with Ms Dufall? 
60 As of 3 July 2024, Mr Hinkley had recently started the secondment to the position at the District Office and was not rostered to 

work any shifts at the group home. The last time he had worked with Ms Dufall, they had got along well: Exhibit R13. There 
had been no reports of Mr Hinkley repeating any of the behaviours which had been the subject of Ms Dufall’s concerns as 
expressed to Ms Bassett since Mr Hinkley’s meeting with Ms Bassett of 16 May 2024: ts 195. 

61 According to Mr Hinkley, during his discussions with the Department leading to him accepting the secondment he was told 
that he could continue to pick up available shifts at the group home while on the secondment, and he was encouraged to 
maintain contact with the group home, for instance to attend team meetings. Picking up additional shifts at the group home for 
overtime was important to him to maintain his earnings. 

62 By 3 July 2024 Mr Hinkley was feeling sad, disappointed and frustrated with management at the District office and staff at the 
group home: ts 55. Much of his frustration related to his inability to secure overtime. He says he felt he was involved in an 
uphill battle and felt like he was just there trying, battling away, being misunderstood: ts 55.  

63 As stated at [44] above, shortly after sending an email to Ms Bassett, Mr Hinkley left the office. He realised that he needed 
personal leave and ‘space’ to deal with how he was feeling: ts 56. 

64 Mr Hinkley was on his way home when he remembered that he had not submitted his overtime hours for that fortnight’s pay. 
Those hours were worked prior to the secondment commencing. 

65 He decided to stop by the group home to use the staff facilities there to enter his overtime. The group home was about 700 
metres away from his home. He did not have access to the Department’s system from his phone or home computer. He arrived 
at the group home at around 2:15 pm. 

66 Ms Leota, Ms Tyler and Mr Perkins gave evidence to the effect that there was an unwritten but commonly understood 
requirement for staff to call ahead before attending the group home if they were not rostered to work.   

67 Mr Hinkley accepted in cross examination that it was possible that there was a requirement for non-rostered staff to call ahead 
before attending the group home. In any event, it would be good practice to do so, knowing the nature of the group homes’ 
dynamics.  

68 It is uncontroversial that Mr Hinkley did not call ahead before attending the group home, but he did knock at the front door and 
was let in by a staff member.  

69 Mr Hinkley first spoke to Ms Leota. He asked her if he could use the staff computer to submit his overtime hours. She agreed. 
He went to the staff office and completed what he had come to do. No one else was present in the staff office while Mr 
Hinkley attended to his overtime submission. 

70 Instead of leaving after completing his overtime submission, Mr Hinkley went back to Ms Leota’s office and told her of his 
grievances in his seconded role at the District Office, including that he expected that he would still be able to work overtime at 
the group home, and that he felt deceived and frustrated. He denied being agitated but said he was certainly feeling like he was 
struggling a little bit about these matters and he felt sad. 

71 As Mr Hinkley was leaving Ms Leota’s office he became aware of Ms Dufall and Mr Perkins’ presence in the staff office. He 
went back to the staff office where both Ms Dufall and Mr Perkins were seated at desks. Mr Hinkley went to Ms Dufall’s desk 
and leaned on the bench which sat on top of the desk. 



106 W.A.I.G.                                      WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                    1071 
 

72 Mr Hinkley then questioned Ms Dufall about why she, as the then acting house manager, had not approved his overtime hours 
from his stint in Bunbury. He described his approach as ‘calm but direct in my language.’ ‘I deliberately lowered my voice.’ 
He described his volume as low, not yelling and his tone as puzzled and desperate: Exhibit R2. 

73 Mr Hinkley’s evidence was that he asked Ms Dufall questions along the lines of ‘what had happened? why wasn’t she able to 
get to it earlier?’ He denied accusing her of intentionally delaying the approval or sabotaging his overtime claim. He says that 
she simply avoided answering any of his questions and was not giving any explanation, and so he was persisting. He said she 
was evasive, only repeating several times ‘it was approved.’ Mr Hinkley says he maintained his persistence in asking 
questions, until Ms Dufall yelled at him: 

‘Im not going to sit here arguing with you, you need to leave.’ 
74 According to Mr Hinkley, he replied that he would leave, but within less than a second, Ms Dufall shouted again ‘well if 

you’re not going to leave, I am’, got out of her chair, walked behind him to the door and walked out of the staff office. 
75 Meanwhile, Mr Perkins was present but did not say or do anything. 
76 On Ms Tyler’s version of this incident, Mr Hinkley’s confrontation of her was more aggressive. She says he started raising his 

voice, became heightened, was using his hands by pointing, and he expressly accused her of sabotaging his overtime.  
77 Ms Tyler described Mr Hinkley’s voice as aggressive. While she did not say he was shouting, she did say his volume was 

between a normal speaking voice and full-on yelling. She said she tried to explain what her role in authorisation was, that she 
did not have authority to approve the overtime and she was sorry he did not get paid.  

78 On Ms Tyler’s version, she ultimately asked Mr Hinkley to ‘please leave.’ She says Mr Hinkley did not respond but stood and 
stared after she said this.  

79 In cross-examination, Ms Tyler accepted that after she asked Mr Hinkley to leave, she said she would herself leave and left ‘as 
quick as possible’ because she felt uncomfortable: ts 171. 

80 Mr Perkins was a witness to this incident. His evidence about the sequence of events was at odds with Mr Hinkley’s, Ms 
Dufall’s and Ms Leota’s evidence. For instance, unlike the other witnesses, Mr Perkins remembered Mr Hinkley arriving at the 
group home and going straight to the staff office to confront Ms Dufall. Unlike the other witnesses, he recalled that he escorted 
Mr Hinkley from the staff office, before Ms Dufall left the office to go and hide in the toilet, where Ms Dufall and Ms Leota 
recall her leaving the staff office before Mr Hinkley, and going to Ms Leota’s office.   

81 Mr Perkins’ evidence was that Mr Hinkley generally appeared agitated and angry, that he was not shouting but was speaking in 
a way that was stern volume and ‘loudish’ or ‘heightened’  such that the residents in the next room could probably hear it. Mr 
Perkins agreed that Ms Dufall’s volume during this altercation was also loud, or heightened, although he would not describe 
her as shouting, nor would he agree that her volume was louder than Mr Hinkley’s. 

82 Mr Perkins was a cooperative witness who made several appropriate concessions. I accept that his evidence was given as his 
best recollection of events. Nevertheless, it is unreliable in relation to the sequence of events. Mr Perkins has no direct 
involvement or interest in these proceedings, and it is natural that his memory about this incident would have faded in the 22 
months or so that have passed since it occurred. 

83 Ms Leota’s evidence about the events of 3 July 2024 was that she did not overhear the interaction between Mr Hinkley and Ms 
Dufall, and she did not hear shouting or yelling coming from the staff office which was in close proximity to her office. She 
accepted that had there been shouting and yelling in the staff office, she would likely have heard it: ts 236. 

84 Ms Leota confirmed that Ms Dufall knocked on her office door and said Mr Hinkley needed to leave or she would. Ms Leota 
then told Mr Hinkley to leave.  

85 The factual discrepancies about this incident relate to what each of Mr Hinkley and Ms Dufall said, the tone and volume of 
voice Mr Hinkley used, and the time between Ms Dufall’s request that Mr Hinkley leave and she herself leaving. 

86 I prefer Mr Hinkley’s version of what was said by each party. I find that Ms Dufall did not attempt to offer an explanation but 
rather avoided answering Mr Hinkley’s questions and simply repeated ‘it was approved’ several times. I make this finding 
because it is consistent with how Ms Tyler answered Mr Hinkley’s questions in cross-examination whereby she mechanically 
repeated ‘I don’t recall’ to many of his questions, without engaging with the question at all. She was evasive in her answers. 
For example, Mr Hinkley asked her if she agreed that they had worked pretty well together in 2022 and 2023. Her response 
was ‘I don’t recall.’ She responded ‘I don’t recall’ or ‘I don’t recall the dates’ more than fifty times during the 
cross-examination, even when she was not being asked about specific dates. It was clear that she was unwilling to give any real 
thought to the questions and resisted engaging with Mr Hinkley.  

87 Ms Tyler’s manner of giving evidence in cross-examination is likely indicative of her attitude towards Mr Hinkley generally. 
That attitude is consistent with Mr Hinkley’s version of what she did or did not say on 3 July 2024. 

88 Ms Dufall’s evasiveness in answering Mr Hinkley’s questions is consistent with him ‘maintaining persistence’ and continuing 
his questions of her. Mr Hinkley was not satisfied with her answer and kept it going.  

89 I accept Mr Hinkley’s account that he did not expressly accuse Ms Dufall of sabotage or of intentionally not approving his 
overtime. This finding is neither here nor there because such accusation was implicit in his conduct. He knew at this point that 
the issue had been rectified. His persistent questioning, and statements like ‘you knew I need the money’ implied that 
Ms Dufall had acted deliberately against him.  

90 I find that Mr Hinkley did become desperate, aggressive and loud during the exchange, although he did not shout or yell. His 
questions of Ms Dufall amounted to badgering. His tone was not calm or conversational.  

91 I do not consider the fact that Ms Dufall either asked or told Mr Hinkley to leave before she left the room is of any 
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significance. If there was a delay in Mr Hinkley removing himself from the situation after Ms Dufall had asked him to leave, it 
was minor and inconsequential.  

92 Mr Hinkley went to the group home on that day only for the purpose of submitting his overtime, and not for the purpose of 
seeing or confronting Ms Dufall. Mr Hinkley had spoken to Ms Tyler about his overtime claim by telephone on 28 July 2024, 
and had already received assurances from Ms Wesley that the overtime issue had been resolved.  

93 In these circumstances, there was no good reason for Mr Hinkley to have raised the issue with Ms Dufall on 3 July 2024 at all. 
Nothing could have been achieved at that point by approaching Ms Dufall about the matter. The only fathomable reason why 
Mr Hinkley took up this particular crusade was to gain some confirmation of his own feelings of being wronged. 
In circumstances where he was on notice that Ms Dufall was disconcerted by his presence at the group home when he was not 
working, it was poor judgment  to go into battle with her over this non-issue. 

94 Section 3 of the Department’s Employee Code of Conduct deals with ‘Personal Behaviour.’ Amongst other things, it says that 
it is expected that employees ‘treat the public, recipients of our services and colleagues with respect, courtesy, and fairness, 
having proper regard for their interests, rights, safety and wellbeing.’ 

95 While I have generally accepted Mr Hinkley’s evidence about this incident, I am nevertheless satisfied that in confronting Ms 
Dufall he implicitly accused her of wrongdoing, and by persisting with his questioning was badgering her. Accordingly, parts 
of the allegation are substantiated. Mr Hinkley breached the Code of Conduct by failing to treat Ms Dufall with respect, 
courtesy and fairness having proper regard for her safety and wellbeing.  

96 If it were not for Mr Hinkley’s knowledge of Ms Dufall’s May 2024 complaint against him, I would characterise this incident 
as a relatively unremarkable or benign workplace disagreement, associated with mutual hostility. It involved Mr Hinkley 
making insinuations of wrongdoing, although not in any strong terms or of any particular significance outside the relationship 
between him and Ms Dufall. To that extent, Mr Hinkley failed to treat Ms Dufall with courtesy, respect and fairness.  

97 The fact that Mr Hinkley was aware of Ms Dufall’s concerns about his unnecessary presence at the group home which she felt 
was targeted towards her, meant that his actions also failed to have proper regard for her safety and wellbeing. Mr Hinkley had 
not been directed or asked not to speak to or work with Ms Dufall. Ms Basset had told him, in the context of a complaint that 
he was hanging around the group home when not working there, ‘to be aware of your behaviour and the potential impact this 
has on your colleagues’: Exhibit R11. 

98 For completeness, I do not consider the fact that Mr Hinkley did not give prior notice of his attendance at the group home to be 
misconduct. He sought and was given permission by Ms Leota to be on site to submit his overtime. As such, any non- 
compliance with the protocol for prior notice was overridden. It should be said though, that Mr Hinkley had not been given 
permission to remain at the group home for any purpose other than submitting his overtime. He ought to have left the group 
home as soon as he had completed that particular task. 

Allegation 2: Did Mr Hinkley commit misconduct when he went to the group home on 4 July 2024? 
99 Mr Hinkley’s evidence is the only direct evidence of what happened on this day. 
100 Mr Hinkley arrived at the group home without any prior notice at about 5:50 a.m. in circumstances where he knew that Ms 

Dufall had expressed concerns about his unnecessary presence at the group home, knowing she was due to commence a shift at 
6:15 a.m.  

101 Mr Hinkley says that he went to the group home, not to see or speak to Ms Dufall, but rather to speak to Ms Wesley. He 
wanted to ask Ms Wesley to be an intermediary between him and Ms Dufall. His uncontested evidence was that he had a good 
relationship with Ms Wesley and trusted her. He wanted her to speak to Ms Dufall on his behalf, to see if Ms Dufall would 
agree to mediation to clear up what he thought was a regrettable misunderstanding that had developed between them. He was 
confident the misunderstanding could be resolved by direct and open dialogue. 

102 According to Mr Hinkley, when he arrived at the group home he knocked on the door and was let in by Ms Wesley. She 
immediately said to him ‘if you’re here to see Krystal it’s not a good idea’: ts 37. Mr Hinkley corrected her and said he was not 
there to see Ms Dufall but to see her. He tried to explain that he wanted her to talk to Ms Dufall, that there had been a big 
misunderstanding and he needed Ms Wesley to help him. Mr Hinkley described Ms Wesley as being busy, and he was 
following her around as she was getting ready for the next shift. He was speaking with her while she was working. He said that 
he had to ‘linger’ a bit to ‘get it out’ and explain his intentions to her: ts 37. Ultimately, Ms Wesley told him that Ms Dufall 
would be arriving soon and he needed to leave. She told him that she would speak with Ms Dufall. More than once, Ms Wesley 
told him he needed to go. He left probably after the second request. 

103 Mr Hinkley accepts that at one point. Ms Wesley had said something to the effect that it was not the right place to talk about 
the issue as there were residents present, to which Mr Hinkley replied ‘maybe they need to know’: ts 37. He agrees that this 
was inappropriate and he was sorry for saying it. 

104  Later in the morning, Mr Hinkley tried to call Ms Wesley but she did not answer. He missed a return call from her. At 8:39 am 
they did have a lengthy telephone discussion during which Ms Wesley told him that she had spoken to Ms Dufall but Ms 
Dufall was not agreeable to mediation. According to Mr Hinkley, Ms Wesley said some reassuring things to the effect that she 
had hope he and Ms Dufall could resume a good working relationship when he returned from his secondment. But she told him 
that it was too soon and raw given the triggering they continue to have towards one another.  

105 Mr Hinkley said that until this phone call he had no sense of where he stood with Ms Dufall. 
106 Ms Wesley did not give evidence. However, an email that she sent to the Department’s professional standards team on 9 

August 2024 was in evidence. In it she sets out her recollections of what occurred on 4 July 2024. There are some similarities 
to Mr Hinkley’s version, but with different details and a difference in relation to what Mr Hinkley said was his purpose in 
going to the group home. Ms Wesley records: 
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(a) that when Mr Hinkley arrived at the group home, she first asked him what he was doing here. He replied that he 
needed to speak to Ms Dufall. 

(b) Mr Hinkley said he wanted to check if he and Ms Dufall were ‘ok’ and he wanted a mediation meeting with her to 
validate his feelings so they could move on. 

(c) He appeared anxious and said he had not slept because he was thinking about it all night. 
(d) He was heightened but not agitated. 
(e) He was on site for about 10 minutes. 

107 The respondent has urged me to reject Mr Hinkley’s evidence where it is inconsistent with the version contained in Ms 
Wesley’s email. That is, that I should reject Mr Hinkley’s evidence that he went to the group home to see Ms Wesley only, and 
that I should find that he went there to speak to Ms Dufall. The respondent says that if Mr Hinkley had wanted to speak to Ms 
Wesley, the obvious thing for him to do was to call her, as he had done many times in the past. Further, because Mr Hinkley 
was on a secondment which at that stage was anticipated to be for 12 months, there was no urgency to smooth things over with 
Ms Dufall and no urgency for mediation. 

108 I accept Mr Hinkley’s evidence and find that his purpose was to speak with Ms Wesley rather than Ms Dufall, and that he 
asked Ms Wesley to be an intermediary.  

109 Mr Hinkley’s evidence about his purpose is plausible and consistent with the fact that he had a follow up telephone call with 
Ms Wesley later that day. It is consistent with the evidence, corroborated by Ms Wesley’s email, that Ms Wesley told Mr 
Hinkley that she had spoken to Ms Dufall, including speaking with her about mediation. 

110 Ms Wesley was working and busy at the time that Mr Hinkley arrived. She is less likely to have a clear recollection of the 
interaction with Mr Hinkley in those circumstances. Her recollection of Mr Hinkley saying he was there to see Ms Dufall could 
easily be confused with her having herself come to this conclusion and putting it to Mr Hinkley on his arrival. That she came to 
this conclusion herself, and her being distracted by her work at the time, is consistent with Mr Hinkley then having to linger 
and go to lengths to explain his real purpose. 

111 Mr Hinkley’s evidence of his purpose is consistent with the fact that he went to the group home at least 25 minutes before Ms 
Dufall was due to commence her shift. Had his purpose been to see Ms Dufall, he would have been better to go after 6:15 a.m. 
or after.  

112 While Mr Hinkley could have telephoned Ms Wesley, his explanation that she would often not be contactable by telephone is 
plausible. Ms Wesley was busy when Mr Hinkley was speaking with her at the group home and would likely not have been 
available to have a telephone conversation at that time.  

113 Although there may not have been such urgency that the conversation with Ms Wesley could not have waited, there was good 
reason for Mr Hinkley to seek to smooth things over with Ms Dufall sooner rather than later, because he was at that time trying 
to secure overtime shifts at the group home. It is evident from his emails to Ms Bassett from the day before that this was 
playing heavily on his mind. Having a rift between him and Ms Dufall added to the difficulties he would face in getting 
overtime shifts at the group home. 

114 There were two problems with Mr Hinkley’s attendance at the group home on 4 July 2024: first that he attended without prior 
notice as is required by the protocol, good sense and consideration and second that he spoke about workplace matters within 
hearing of child residents. However, he was permitted by Ms Wesley to enter the group home and left when she asked him to. 
While Mr Hinkley’s actions were not well thought through, and were inconsiderate of Ms Wesley and the group home 
residents, I would not categorise his conduct as being in breach of the Code of Conduct. 

Allegation 3: Did Mr Hinkley commit misconduct at the Jesters Carpark on 31 July 2024? 
115 Mr Hinkley and Ms Dufall both drove into the Jesters Pie shop carpark at about 8:40 am on 31 July 2024.  
116 Ms Dufall was not working at the group home that day. She had just dropped her children off at school and was alone in her 

car. Mr Hinkley had just dropped his adult son off at work. The fact that they were both at Jesters at the same time was random 
and coincidental. 

117 According to Mr Hinkley, he had seen Ms Dufall’s vehicle as he drove immediately behind her vehicle to enter into the 
carpark. He then went inside the store to place his order. While waiting for his order he decided to go and say hello to Ms 
Dufall, given he had been told he was returning to his substantive position at the group home. He said that he was thinking to 
himself that he needed to be making amends and trying to get along with Ms Dufall.  

118 Meanwhile, Ms Dufall had ordered a coffee online. Seeing Mr Hinkley inside Jesters, she decided to call and cancel the order. 
She did so while parked in the carpark. When she got off the phone, she saw Mr Hinkley walk out of the store towards her car. 
Her engine was still running, and she released the foot pedal park brake to get ready to reverse out of the car park. 

119 There are minor differences between Mr Hinkley’s version of what then happened, and Ms Tyler’s version. According to Mr 
Hinkley, he was smiling as he approached Ms Dufall’s car, he tapped on the window and saw that she had her phone in her 
hands near her lap. He said it looked like she had been or was texting. Her car engine was running, although Mr Hinkley had 
not realised this until he opened the car door. 

120 Mr Hinkley’s evidence was that after tapping on the window, he stepped back and waved to Ms Dufall, and she waved back. 
121 He said he then opened her car door with his right hand, he said ‘hi,’ she said ‘hi.’ It was then that he noticed that the car 

engine was running. According to Mr Hinkley Ms Dufall then said ‘I’m backing out.’ However, he started talking. He said 
something about letting Ms Dufall know that he was coming back to the group home. He also said ‘you and I aren’t ok are 
we?’ Meanwhile, Ms Dufall said either ‘I have to go’ or ‘I’m backing out’ or something to that effect. He let go of the car 
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door, stepped back and she then closed the door and drove off.  
122 Mr Hinkley says that Ms Dufall said ‘I’m backing out’ or something to that effect two or three times, and that is all she said in 

the course of this incident: ts 40. 
123 Mr Hinkley said that he realised he had made a mistake by opening the car door after saying ‘hi’ and before saying ‘you and I 

aren’t ok.’ He said he felt immediate regret as he suspected he had upset her: ts 73.  
124 Mr Hinkley said that while he was holding the car door, he was standing adjacent to the door, not inside it. 
125 Ms Tyler’s evidence was that she could not recall Mr Hinkley waving to her and she did not wave at him, nor greet him in any 

way. She said that Mr Hinkley opened the car door he then stood between the door and the car seat.  
126 Ms Tyler said that her words to Mr Hinkley, which she repeated several times, were ‘leave me alone. I don’t want to talk to 

you’: ts 139. She could not say precisely how many times she said it, only that she was repeating herself: ts 140. She tried to 
grab the door, Mr Hinkley then moved, she grabbed the door, slammed it shut, and reversed out. 

127 Ms Tyler was unable to recall exactly what Mr Hinkley was saying to her while the car door was open. There is no suggestion 
he said anything threatening, critical, nasty, or inappropriate. There is no suggestion he swore, spoke angrily or yelled.  

128 Neither Mr Hinkley nor Ms Tyler said how long Mr Hinkley held the car door for. It is clear, however, that he did not maintain 
his hold on it once Ms Dufall had reached for it. 

129 Mr Hinkley did not touch Ms Tyler or her belongings, other than the car door. 
130 Mr Hinkley said he used his right hand and held the door from the external handle. Ms Tyler also thought that Mr Hinkley used 

his right hand. Ms Tyler suggested he had let go of the handle after opening the door to position himself inside the door, until 
she reached for the handle. This is inconsistent with the statement she made to Professional Standards, in which she stated Mr 
Hinkley was ‘holding the door open with his right hand. He was standing just inside the gap between the driver’s door and 
myself.’ I therefor prefer Mr Hinkley’s evidence about his position.  

131 There is no evidence from which I can conclude that Mr Hinkley was upset or angry when he approached Ms Tyler’s car. 
132 It is unnecessary for me to make any finding as to the precise words Ms Dufall said. It is common ground that she only said 

one thing, repeatedly, the effect of which was that she did not want to remain engaged in conversation with Mr Hinkley. 
Whatever she said, Mr Hinkley understood that was her meaning. 

133 The respondent’s counsel submitted that opening a female colleague’s car door is well outside the bounds of ordinary social 
interactions between anyone but close friends and family.  

134 The real question is, by reference to the Department’s Code of Conduct, was it disrespectful, discourteous or unfair for Mr 
Hinkley to have opened Ms Dufall’s car door, having regard for Ms Dufall’s safety and wellbeing?  

135 Aside from the altercation that occurred on 3 July 2024, there is no suggestion that Mr Hinkley had ever acted towards Ms 
Dufall in an aggressive, hostile and violent manner. However, Mr Hinkley was aware that Ms Dufall had been uncomfortable 
with his attention towards her when they were working together. He had recently been told that she did not want mediation 
with him, and that they ‘triggered’ each other. 

136 Ms Dufall had arrived at the Jester’s carpark only a matter of minutes before Mr Hinkley approached. A reasonable person in 
Mr Hinkley’s position would have anticipated that she was there to patronise a business adjacent to the car park by getting out 
of the car. That she did not exit her car after parking, but had remained in it, might have signalled to Mr Hinkley the possibility 
that she was trying to avoid contact with him, by waiting for him to leave before getting out of the car.  

137 I accept that Mr Hinkley’s motivation for approaching Ms Dufall was to extend an olive branch and try to smooth things over 
with her. However, he allowed his own need for peace to blind him to what Ms Dufall needed. He should have been conscious 
of the possibility that Ms Dufall did not want to talk to him, and so allowed her to create the opportunity to speak, rather than 
taking it for himself. If she wanted to talk, she would have wound down the window. 

138 It is of course easy to say all of this with the benefit of hindsight. The reality is that the incident unfolded quickly and even the 
most virtuous individuals forget on occasions to put others’ needs above their own in any moment. While Mr Hinkley’s 
conduct was inconsiderate of Ms Dufall, I would not characterise it as disrespectful, discourteous or unfair. It was therefore not 
misconduct in breach of the Code of Conduct. 

139 The respondent emphasises the fact that Ms Dufall repeated her request to Mr Hinkley to leave her alone several times before 
he let go of the door. However, I do not consider this is aggravating. After Ms Dufall spoke, Mr Hinkley realised he had upset 
her. That he would try to explain and clarify his intentions rather than immediately and, in an instant, let go of the door and 
back off was an ordinary and natural response. Had Ms Dufall been in a state of mind where she was willing to hear Mr 
Hinkley out had she given him a chance, it is possible that his staying and explaining why he was there would have resolved 
her concerns and anxieties to some extent. 

140 This incident occurred outside the workplace and outside of work hours. Had I concluded that the conduct amounted to a 
breach of the Code of Conduct, I would have been satisfied that the conduct had a sufficient connection to the workplace as 
described in Civil Service Association of Western Australia v Director General of Department for Community Development 
[2002] WASCA 241 [33], [34]. Mr Hinkley’s purpose in approaching Ms Dufall was to talk to her about work, that is, his 
return to the group home, and to see what needed to be done to repair their working relationship. As I do not consider the 
conduct was in breach of the Code, it is unnecessary for me to elaborate on this point. 

Consideration – did Mr Hinkley’s misconduct justify dismissal? 
141 I have found that Mr Hinkley’s behaviour towards Ms Dufall on 3 July 2024 the subject of Allegation 1 constituted misconduct 

in breach of the Department’s Code of Conduct. In my view, the conduct the subject of Allegation 2 and Allegation 3, although 
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partly substantiated and in both cases involving poor judgment and inconsideration on Mr Hinkley’s part, did not amount to 
misconduct. Incidentally, had Mr Hinkley not confronted Ms Dufall on 3 July 2024, the events the subject of Allegation 2 and 
Allegation 3 would not have eventuated because Mr Hinkley would have had no need to make peace with Ms Dufall. 

142 The seriousness of the Allegation 1 breach is to be viewed in light of the fact that Mr Hinkley had been counselled by Ms 
Bassett six or seven weeks prior about his behaviour towards Ms Dufall. Ms Bassett not only conducted a lengthy meeting with 
Mr Hinkley on 16 May 2024, but she set out the Department’s expectations in her email of the same date. That email was 
fulsome, sensitive and empathetic. It clearly articulated the problems Ms Bassett was seeking to resolve and her expectations 
of how they could be resolved, including by Mr Hinkley maintaining awareness of the impact of his conduct on colleagues.  

143 Mr Hinkley had worked for the Department for around 12 years with no prior instances of disciplinary action being taken 
against him. But between late 2016 and early 2020, the prospect of disciplinary action was hanging over him. During those 
years there were several instances where his behaviour towards his colleagues was raised with him as a performance issue, and 
when he was reminded that a lack of improvement on that front could result in disciplinary action. For instance: 
(a) An incident where he was alleged to have used a heightened, agitated and raised voice with a colleague on 23 

November 2016 and a further incident on 20 March 2017 where Mr Hinkley was alleged to have dealt with his team 
leader with anger and refused to follow a direction were the subject of performance improvement action in the form 
of a local management resolution meeting: Exhibit R29; 

(b) In January 2018 Mr Hinkley was counselled that there had been complaints from staff about the manner in which he 
had spoken to them: Exhibit R 30 

(c) During a Performance Improvement Process on 16 March 2018, Mr Hinkley was informed that his conduct towards 
his team leader on 5 March 2018 involved him being argumentative, loud and shouting. He was told that he 
continues to communicate in an unprofessional and disrespectful manner towards his team leader: Exhibit R31. 

(d) Mr Hinkley’s Practice Leader, Business Manager and District Director met with him on 6 May 2019 and he was 
advised that at times he becomes emotionally heighted in the workplace, raising his voice, speaking brusquely, 
becoming argumentative and fixated on issues and perceived unfairnesses, over-disclosing his levels of stress. He 
was informed that his colleagues exposed to that behaviour were impacted by it: Exhibit R36. 

(e) A meeting was held with Mr Hinkley on 22 August 2018 over concerns his communications were becoming 
combative and that he was using a raised voice in his shared office: Exhibit R37. 

(f) An informal performance improvement discussion was conducted on 2019 which canvassed concerns that arose from 
an external stakeholder’s complaint that Mr Hinkley had dealt with them in an abrupt and dismissive manner: Exhibit 
R38. 

(g) The minutes of another informal performance improvement discussion in November 2019 refer to four separate 
instances between 21 October and 13 November 2019 when Mr Hinkley is said to have engaged in interactions 
involving him being defensive, shouting, speaking with agitation, unfairly criticising others, ‘acting up,’ getting 
angry, aggressive and swearing: Exhibit R39. 

(h) On 19 February 2020 a formal Performance Improvement Process was commenced. The letter commencing the 
process referred to the issues that would be the subject of the process as including: 
i. Professional, respectful communications with all internal and external professionals; and 
ii. Respectful behaviours, professional conduct and communication in the workplace including with work 

colleagues: Exhibit R40. 
144 The respondent acknowledges that these occasions are historical, and no similar issues had formally arisen between 2020 and 

2024. The respondent also acknowledges that this history is not a basis for factual findings about Mr Hinkley’s past conduct. 
Nevertheless, the history is significant in that it shows that the Department had provided Mr Hinkley with extensive support 
over the years to help him to meet the Department’s expectations about emotional regulation and his conduct and behaviour 
towards his colleagues. In many instances, the Department acknowledged that Mr Hinkley’s work was difficult and often very 
stressful. The Department also at appropriate times acknowledged Mr Hinkley’s personal circumstances and wellbeing. His 
managers acknowledged that workplace and personal stressors could contribute to behaviours at work but also counselled him 
that as the nature of the work would not change, he had to find strategies to modify his behaviour. The Department also helped 
guide him as to how he could do so. 

145 Had the 3 July 2024 incident been an isolated incident, it would not be considered at the high end of the range of seriousness. 
The extensive background of counselling and support that Mr Hinkley had received about his communications with colleagues 
and emotional regulation, especially the advice he had received from Ms Bassett about working with Ms Dufall, makes the 
conduct more serious, because it was not just disrespectful communication, it was also a failure to follow the Department’s 
previous express directions to be conscious of the impact of his behaviour on others. 

146 Mr Hinkley’s misconduct of 3 July 2024 was a valid reason to end the employment. In the circumstances, the breach was 
serious enough to warrant dismissal. That is, dismissal was not disproportionate to the gravity of Mr Hinkley’s conduct. 

Are there mitigating circumstances that render the dismissal harsh? 
147 As set out at the commencement of these reasons, Mr Hinkley alleges that the dismissal was harsh in light of mitigating factors 

which explained his conduct and lessened its seriousness. 
148 It is necessary to consider the mitigating factors relied on in reference to the particular conduct which I have found to be 

misconduct, that is, the conduct that occurred on 3 July 2024. Much of Mr Hinkley’s case about mitigating circumstances 
revolved around the idea that his conduct was motivated by good intentions, that is, a desire to have open communication with 
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Ms Dufall and repair their working relationship. 
149 This might have been a relevant consideration in respect of the events of 4 July 2024 and 31 July 2024, had I found that there 

was misconduct on those occasions. But it cannot be applied to the events of 3 July 2024. Ms Dufall’s evidence was that she 
had said hello to Mr Hinkley when he arrived on 3 July 2024, and that he did not return her greeting. She was not challenged 
on this. Mr Hinkley did not attend the group home to smooth things over with Ms Dufall. He was there to submit his overtime. 
He engaged in discussions with Ms Leota about his work grievances. He confronted Ms Dufall to vent his own frustrations and 
test his own suspicions. His communications were inconsistent with the open communication principle of the Sanctuary 
Commitments which requires that people ‘say what we mean without being mean when we say it.’ 

150 It is evident from the emails between Mr Hinkley and Ms Bassett of 16 May 2024, 2 and 3 July 2024 that Mr Hinkley was 
feeling frustrated, isolated, unsupported and disappointed about work and his workplace. It is evident from the fact that he took 
personal leave on 3 July 2024 that he was feeling stressed and struggling to cope with these feelings and his circumstances. 

151 But Mr Hinkley has been trained to know that his internal feelings can affect his behaviour and that his behaviour impacts 
others. This is at the heart of the Sanctuary model which he presented in his evidence to the Commission. 
Mr Hinkley’s personal circumstances and struggles at work do not lessen the seriousness of his conduct, nor make dismissal an 
inappropriate or harsh sanction. 

Conclusion and disposition 
152 While I do not consider Mr Hinkley to have committed all of the acts of misconduct relied on by the employer to impose the 

disciplinary sanction of dismissal, I have found that Mr Hinkley committed misconduct by confronting Ms Dufall in a 
badgering manner and with insinuations of wrongdoing, on 3 July 2024. In the context of the extensive support, counselling 
and training Mr Hinkley had received about his communications with his work colleagues, and in particular Ms Dufall, that 
misconduct was sufficiently serious to warrant dismissal. 

153 Accordingly, the dismissal was not harsh, oppressive or unfair. The claim will be dismissed. 
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Order 
HAVING heard from Mr R Hinkley, applicant, and Ms E Negus (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

THAT the application be and is hereby dismissed. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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Reasons for Decision 
1 These reasons concern the applicant’s (Mr Paul’s) Form 1A – Application requesting a stay of the proceedings (stay 

application) filed on 26 May 2026, in which he seeks a stay of the matter until the respondent ‘has fully complied with its 
disclosure obligations’. Mr Paul contends that: 
(a) He ‘cannot respond meaningfully to the jurisdictional argument without first understanding the complete 

documentary record the Respondent holds’, and he ‘cannot meaningfully participate in any … submission process 
without access to the documents that the Respondent holds and upon which it will rely’. 

(b) This is because ‘when the limitation period began to run, and whether [his] departure constituted constructive 
dismissal or voluntary resignation – depends entirely upon communications and records that the Respondent holds’. 

2 The respondent opposes the stay application on the following bases: 
(a) Firstly, there are presently no orders requiring the respondent to provide disclosure in this matter. In any event, it is 

unclear how the documents sought bear any relevance to Mr Paul’s unfair dismissal claim, given the documents 
sought appear to relate to dates after Mr Paul’s resignation from employment. 

(b) Secondly, this matter was listed for a Directions Hearing on 7 May 2026, which provided the parties with an 
opportunity to address the programming of the matter. The timetable reflected the parties’ respective submissions, 
and it was Mr Paul who sought and obtained the shorter timeframe to file his materials in this matter. 

(c) Thirdly, at the Directions Hearing, both parties were invited to raise any additional matters that had not been 
discussed, but Mr Paul did not do so. That would have been the appropriate forum for Mr Paul to seek orders for 
discovery, and the respondent would have opposed any such orders for the reasons stated above. 

(d) In those circumstances, the stay application seeks to revisit matters that could and should have been raised earlier. 
There is no disclosure obligation, no non-compliance by the respondent, and no basis to stay the proceedings. The 
respondent submits that the stay application should therefore be dismissed. 

Consideration 
3 This matter was listed for a Directions Hearing on Thursday, 7 May 2026 at 10:00am in the following circumstances:  

(a) Mr Paul filed a Form 2 – Unfair Dismissal Application (Form 2) on 22 January 2026. 
(b) The respondent filed a Form 2A – Employer Response to Unfair Dismissal Application on 11 February 2026, stating: 

The Respondent objects to [Mr Paul’s Form 2] (Application) on the following two grounds: 
Objection One: [Mr Paul] was not dismissed 
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1. [Mr Paul] was not dismissed from his employment. 
2. [Mr Paul] voluntarily resigned from his employment, effective 29 August 2025, by way of a letter of 

resignation dated 14 August 2025, which was emailed to the Respondent on 6 August 2025 (Attachment 
1). 

Objection Two: The Application was made out of time 
3. The Application was made 146 days after [Mr Paul’s] resignation from his employment took effect. 

Section 29(2)(a) of the Industrial Relations Act 1979 (WA) (Act) provides that applications for unfair 
dismissal must be filed within 28 days of the termination of employment. Therefore, the Application was 
filed 118 days beyond the prescribed time limit. 

(c) On Wednesday, 11 March 2026; 4:56pm, Chambers sent an email to the parties, stating: (emphasis added) 
[If Mr Paul seeks] to have U 10/2026 listed for hearing and determination, the Commission will write to the 
parties seeking their unavailable dates for the listing of a Directions Hearing. The purpose of the Directions 
Hearing is to program the issue of whether the Commission should accept [the Form 2] in circumstances 
where it was filed out-of-time, for hearing and determination. For more information about Hearings before 
the Commission and how to prepare for them, please see the fact sheet available at this link: INSERT. 
As discussed, the case of Malik v Paul Albert, Director General, Department of Education [2004] WASCA 
51 (copy attached) as cited in paragraph 4 of Paul v The Director, Australian Federation of Islamic Councils 
[2006] WAIRC 05843 (copy attached), outlines the principles to be considered in out-of-time applications. 

(d) On Monday, 30 March 2026; 2:44pm, Chambers sent an email to the parties, enclosing the Notices of Hearing listing 
the Directions Hearing and stating: (emphasis added) 

Directions Hearing 
A Directions Hearing is a brief hearing, of approximately 45 minutes duration, where orders are made 
regarding the subsequent steps in the matter. For more information, please refer to the fact sheet at this link: 
Hearings – Information for Parties and Representatives, which outlines the different types of hearing and 
preparation guidelines. 
The Commissioner requests the parties attend the Directions Hearing prepared to address the Commission on 
the Directions that should issue to program the matter to hearing. 
The Commissioner considers this includes the following non-exhaustive matters: 
• The issues that are to be determined at the hearing, including whether there are any issues that should 

be determined on a preliminary basis. 
…  

4 On Wednesday, 6 May 2026; 2:40pm, the respondent circulated a minute of proposed directions, which provided for Mr Paul 
to file his material in response to the jurisdictional objections by no later than 2 July 2026, being a period of approximately 
four weeks after the respondent files their material in support of the jurisdictional objections: 

1. THAT the respondent is to file an outline of submissions, all witness statements, and any other evidentiary material 
on which it seeks to rely on in support of its jurisdictional objections by no later than 5 June 2026. 

2. THAT [Mr Paul] is to file an outline of submissions, all witness statements, and any other evidentiary material on 
which it seeks to rely on in response to the jurisdictional objections by no later than 2 July 2026. 

5 At the Directions Hearing, Mr Paul objected to filing his responsive material by 2 July 2026 (as proposed in the respondent’s 
minute of proposed directions (at [4] above)), and stated that he only required one week to file his responsive material: 

TSANG C: All right. So the respondent is filing their outline of submissions, witness statements, and any other 
evidentiary material by Friday, 5 June. How long would you want after that? 
PAUL, MR: I’m happy to - I’m - I’m - Commissioner, I’m happy to proceed now. I don’t need to wait that long. I’ve 
waited sufficiently enough, and I don’t believe that this is - correct way, that this is being done, because it’s dragging out 
the time. It’s designed to disadvantage me, and it’s attritional. 
… 
TSANG C: … Now, the respondent has proposed these directions. You have an opportunity to respond to what the 
respondent files on 5 June. My question to you is, how long would you like? If you think that you don’t need four weeks, 
which is what the respondent proposed, you can suggest an earlier timeframe. 
PAUL, MR: I’m happy to propose for next week, Commissioner. 
TSANG C: All right. So one week after the respondent files. So you can have - is that what you’re saying? You only 
need one week to file any responsive material?  

6 At the Directions Hearing, Mr Paul maintained that he only required one week to file his responsive material: 
TSANG C: You don’t have to file anything further, but I’m giving you the opportunity to. So how long would you 
require after the respondent files their material on 5 June, Friday, 5 June, to file any material? 
PAUL, MR: I don’t believe I would require any longer than a - a - a week, if - if - if - if - if the respondent files the - the 
documents at that time. 
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… 
TSANG C: Yes. So as I said, you will have an opportunity to make those submissions and put in that evidence, which 
you have indicated you only need a week after the respondent has filed their material to do. Do you want the opportunity -
 - - 
PAUL, MR: Yes, Commissioner. 
TSANG C: - - - to revisit that timeframe? 
PAUL, MR: That’s fine. Thank you, Commissioner. 
TSANG C: All right. 
PAUL, MR: I can - I can respond. 
TSANG C: You are content with a week. All right. Yes? 
PAUL, MR: Thank you. 
TSANG C: Yes? 
PAUL, MR: Thank you. 
TSANG C: Yes, you are content with one week? 
PAUL, MR: Yes, Commissioner. 
TSANG C: Yes. All right. Then those orders will issue. And if there is nothing further, we will adjourn. 
PAUL, MR: Thank you. 

7 Accordingly, Directions ([2026] WAIRC 00280) issued on the following terms: 
1. THAT the respondent’s jurisdictional objections (that the Commission does not have jurisdiction to hear and 

determine [Mr Pauls’s Form 2], because [Mr Paul] was not dismissed and because the [Form 2] was made out of 
time), be heard and determined as a preliminary matter (Jurisdictional Objections), on the papers. 

2. THAT the respondent file an outline of submissions, any witness statements and any other evidentiary material on 
which the respondent seeks to rely on in support of the Jurisdictional Objections by Friday, 5 June 2026. 

3. THAT [Mr Paul] file an outline of submissions, any witness statements and any other evidentiary material on which 
[Mr Paul] seeks to rely on in response to the Jurisdictional Objections by Friday, 12 June 2026. 

4. THAT the respondent file any further material in reply by Friday, 19 June 2026. 
5. THAT the parties have liberty to apply. 

8 On Thursday, 7 May 2026; 5:10pm, Chambers sent an email to the parties, enclosing the Directions (at [7] above) and stating: 
Direction 5 grants the parties ‘liberty to apply’. This means if a party is unable to comply with any Direction, they should 
contact [Chambers] (copying the other party), before the compliance deadline, to request an extension. This request 
should include the reason for the extension, the amount of time needed, and supporting documentation. 

9 There is no dispute that: 
(a) On Wednesday, 6 August 2025; 1:19pm, Mr Paul sent an email attaching a letter of resignation addressed to the 

Principal, stating: 
Please accept this letter as formal notification that I am resigning from my position as teacher English/HASS at 
Southern Cross District High School with my last day being Friday 29 August 2025. 

(b) Mr Paul’s employment terminated on Friday, 29 August 2025. 
(c) Mr Paul’s Form 2 is filed pursuant to s 29(1)(c) of the Act, which states: 

29. Who may refer industrial matters to Commission 
(1) An industrial matter may be referred to the Commission – 
… 
(c) in the case of a claim by an employee that the employee has been harshly, oppressively or unfairly 

dismissed from the employee’s employment – by the employee; 
(d) As Mr Paul filed his Form 2 on Thursday, 22 January 2026, ss 29(2)(a) and (3) of the Act applies. 
(e) Sections 29(2)(a) and 3 of the Act state: 

(2) Subject to subsection (3) – 
(a) a referral under subsection (1)(c) must be made no later than 28 days after the day on which the 

employee’s employment is terminated; and 
… 
(3) The Commission may accept a referral that is out of time under subsection (2) if the Commission 

considers that it would be unfair not to do so. 
(f) As Mr Paul’s employment terminated on Friday, 29 August 2025, s 29(2)(a) of the Act requires his Form 2 to be 

filed no later than by Friday, 26 September 2025. 
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(g) Mr Paul filed his Form 2 on Thursday, 22 January 2026, which is a period of 118 days after Friday, 26 September 
2025. 

(h) Therefore, Mr Paul must satisfy the Commission of the matters in s 29(3) of the Act, namely, that it would be unfair 
for the Commission not to accept his Form 2 out of time. 

(i) The principles to be considered in s 29(3) applications are well-settled, and outlined in Chambers’ email at [3(c)] 
above citing Malik v Albert, Director General, Department of Education [2004] WASCA 51 as cited in paragraph 4 
of Paul v The Director, Australian Federation of Islamic Councils [2006] WAIRC 05843. 

(j) As outlined at [9(a)] above, Mr Paul resigned from his employment by sending a letter of resignation. The dispute 
between the parties is whether the resignation was given willingly (as the respondent contends) or was a ‘forced’ 
resignation amounting to constructive dismissal (as Mr Paul contends). 

(k) Direction 2 (at [7] above), requires the respondent to file any witness statements and any other evidentiary material 
on which the respondent seeks to rely on in support of their jurisdictional objections, by Friday, 5 June 2026. 

(l) Direction 3 (at [7] above), requires Mr Paul to file any responsive material by Friday, 12 June 2026. 
10 Determining Mr Paul’s stay application involves an exercise of the Commission’s discretionary powers under s 27(1)(f) of the 

Act. In exercising the discretion, the principles in Myers v Myers [1969] WAR 19 (Myers) have been cited with approval in 
this jurisdiction over many years: 

To grant or refuse an adjournment is a matter for the discretion of the court to whom the application is made. But where 
the refusal of an adjournment would result in serious injustice to one party, an adjournment should be granted unless in 
turn this would mean serious injustice to the other party. An appellate court will not interfere with a discretionary order of 
this sort unless there is strong reason for believing that an injustice has resulted.  

11 Applying Myers to the matters at [3]–[9] above, and for the following reasons, I am not satisfied that refusing the stay 
application would result in serious injustice. 

12 Firstly, there are no disclosure obligations in place in these proceedings. 
13 Secondly, the ‘limitation period’ in s 29(2)(a) of the Act commenced the day Mr Paul’s employment terminated. The day on 

which Mr Paul’s employment terminated (29 August 2025) was fixed by his letter of resignation. Therefore, Mr Paul’s 
contention that ‘when the limitation period began to run’ depends entirely on documents that the respondent holds, cannot be 
accepted. 

14 Thirdly, where an employee contends that a resignation was forced, the onus rests on the employee to establish that the 
employer forced their resignation. Accordingly, Mr Paul bears the onus of establishing that his resignation was forced and not 
given willingly. The matters going to that question are within his own knowledge. While documents held by the respondent 
may corroborate or contradict his account, Mr Paul does not require access to the respondent’s documents in order to submit 
his own evidence in chief. Therefore, Mr Paul’s contention that whether his ‘departure constituted constructive dismissal or 
voluntary resignation’ depends entirely on documents that the respondent holds, cannot be accepted. 

15 Fourthly, Direction 2 (at [7] above), requires the respondent to file any evidence and documents upon which the respondent 
seeks to rely upon in support of their jurisdictional objections, by Friday, 5 June 2026. At such time, Mr Paul will have access 
to the documents that the respondent intends to rely upon in support of their jurisdictional objections. Therefore, Mr Paul’s 
contention that he is unable to meaningfully respond to the respondent’s jurisdictional objections unless the matter is stayed, 
cannot be accepted. 

16 Finally, and as outlined at [5]–[6] above, the Directions (at [7] above) were issued after hearing from the parties; specifically, 
after Mr Paul’s insistence that he only required one week to respond to the respondent’s jurisdictional objections. 
Therefore, Mr Paul’s contention that he is unable to meaningfully respond to the respondent’s jurisdictional objections unless 
the matter is stayed, cannot be accepted. 

17 As outlined in Chambers’ email at [8] above, Direction 5 grants the parties ‘liberty to apply’. Accordingly, if it is the case that 
despite Mr Paul’s assertions at the Directions Hearing that he only requires one week in order to file his responsive material, 
he seeks an extension of time in order to comply with Direction 3, the proper course is for him to apply for an extension of 
time in accordance with the ‘liberty to apply’ mechanism. 

18 As also outlined in Chambers’ email at [8] above, a request for an extension of time to comply with Direction 3 may be made 
by sending an email to Chambers, that is copied to the respondent, which should be sent before the compliance deadline 
(Friday, 12 June 2026), stating the requested extension period and the reason the extension is required, and be supported by 
appropriate evidence. The stay application is not a substitute for seeking an extension of time to comply with a Direction 
pursuant to the ‘liberty to apply’ mechanism. 

Conclusion 
19 For the preceding reasons, an order will issue dismissing Mr Paul’s stay application. 
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2026 WAIRC 00366 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TALIT MAHMOOD AHMED PAUL 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE THURSDAY, 4 JUNE 2026 
FILE NO. U 10 OF 2026 
CITATION NO. 2026 WAIRC 00366 
 

Result Applicant’s stay application dismissed 
Representation 
Applicant Mr T Paul 
Respondent Ms H Ticehurst (of counsel) 
 

Order 
HAVING heard from Mr T Paul on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, and Reasons for 
Decision ([2026] WAIRC 00365) having been delivered on 4 June 2026, the Commission, pursuant to the powers conferred under 
the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the applicant’s Form 1A – Application requesting a stay of the proceedings, filed on 26 May 2026, is dismissed. 
(Sgd.)  C TSANG, 

[L.S.] Commissioner. 
 

 

CONFERENCES—Matters arising out of— 

2026 WAIRC 00360 
DISPUTE RE ENTITLEMENT TO LONG SERVICE LEAVE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2026 WAIRC 00360 
CORAM : COMMISSIONER C TSANG 
HEARD : TUESDAY, 26 MAY 2026 
DELIVERED : WEDNESDAY, 3 JUNE 2026 
FILE NO. : C 21 OF 2025 
BETWEEN : CARL STABLER 

Applicant 
AND 
PATHWEST LABORATORY MEDICINE 
Respondent 

 
CatchWords : INDUSTRIAL LAW (WA) – Application to dismiss applicant’s s 44(7)(a)(iii) dispute in 

relation to an entitlement to pro rata long service leave as a former employee  
Legislation : Industrial Relations Act 1979 (WA) 
  Long Service Leave Act 1958 (WA)       
Instrument : WA Health System – HSUWA – PACTS Industrial Agreement 2020 
Result : Respondent’s application to dismiss the matter upheld. Applicant’s s 44(7)(a)(iii) 

application dismissed under s 27(1)(a)(ii). 
Representation: 
Applicant : Mr C Stabler  
Respondent : Ms S Smith (with Mr S Fairclough) 
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Cases referred to in reasons: 
Kullup v South Metropolitan Health Service as agent for The State of Western Australia [2025] WAIRC 00364 
Public Transport Authority of Western Australia v Yoon [2017] WASCA 25 

Reasons for Decision 
1 These reasons concern the respondent’s (PathWest’s) Form 1A – Application, that was heard on Tuesday, 26 May 2026, 

seeking an order that the Commission dismiss the matter for want of jurisdiction. 
Background 
2 On 28 July 2025, the applicant (Mr Stabler) filed a Form 1B – Application for a Section 44 Conference, under s 44(7)(a)(iii) 

of the Industrial Relations Act 1979 (WA) (Act), in relation to a dispute about his entitlement to long service leave as a former 
employee. 

3 Specifically, Mr Stabler contended that he had an entitlement to pro rata long service leave after completing more than seven 
years, but less than 10 years, of service with PathWest. 

4 On 7 August 2025, PathWest filed a Form 4 – Response, stating: 
(a) Mr Stabler was employed from 1 September 2014 until 6 December 2022 (a period of eight years and three-plus 

months). 
(b) The Long Service Leave Act 1958 (WA) (LSL Act) does not apply to Mr Stabler’s employment by virtue of s 4A(4) 

of the LSL Act (which provides that the LSL Act does not apply to an employee who has a separate long service 
leave entitlement to long service leave that is at least equivalent to the entitlement under the LSL Act): Kullup v 
South Metropolitan Health Service as agent for The State of Western Australia [2025] WAIRC 00364 (Kullup). 

(c) The WA Health System – HSUWA – PACTS Industrial Agreement 2020 (2020 Agreement) applied to Mr Stabler’s 
employment. 

(d) Mr Stabler has no entitlement to pro rata long service leave under cl 42.10(a) of the 2020 Agreement, which provides 
that payment of pro rata long service leave ‘will not be made unless the employee’: 

(i) retires at or over the age of 55 years; 
(ii) retires on the grounds of ill health and the employee has completed not less than 12 months’ continuous 

service before the date of retirement; 
(iii) is retired by the Employer for any other cause and the employee has completed not less than three years’ 

continuous service before the date of retirement; or 
(iv) dies and the employee has completed not less than 12 months’ continuous service before the date of 

death. 
5 On 10 November 2025, PathWest filed their application seeking an order that the Commission dismiss the matter for want of 

jurisdiction. 
6 On 1 December 2025, Mr Stabler responded to PathWest’s application to dismiss, stating: 

(a) The Commission has jurisdiction to hear his s 44(7)(a)(iii) application. 
(b) PathWest’s reliance on Kullup is misplaced. 
(c) The s 4A(4) LSL Act test of an ‘at least equivalent’ entitlement does not focus on whether one aspect of the 2020 

Agreement ‘is more favourable, but whether the overall entitlement is more favourable’. Accordingly, the 2020 
Agreement ‘must be shown to be more favourable in its entirety’. As the 2020 Agreement is not more favourable 
‘for every single employee under 10 years of service’, the 2020 Agreement cannot displace the LSL Act. 

(d) Therefore, the LSL Act does apply to his employment. This is because the LSL Act, which provides a safety net, 
cannot be displaced by the 2020 Agreement in relation to his employment, because the 2020 Agreement is silent on 
his entitlement to pro rata long service leave after seven years of service. 

Consideration  
7 The Western Australian Industrial Appeal Court (IAC) determined the proper construction of s 4(3) of the LSL Act, 

specifically the meaning of ‘at least equivalent to the entitlement to long service leave under [the LSL] Act’ in Public 
Transport Authority of Western Australia v Yoon [2017] WASCA 25 (Yoon). 

8 At the time, s 4(3) of the LSL Act stated: (emphasis added) 
Where a person is, by virtue of – 
(a) an award or industrial agreement; 
(b) an employer-employee agreement under Part VID of the [Act] or other agreement between the person and his 

employer; or 
(c) an enactment of the State, the Commonwealth or of another State or Territory, 
entitled to, or eligible to become entitled to, long service leave at least equivalent to the entitlement to long service 
leave under [the LSL Act], that person is not within the definition of ‘employee’ in subsection (1). 
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9 The IAC found (Buss and Murphy JJ [56]–[75], with Kenneth Martin J agreeing [81]): 
(a) The comparison in relation to a person’s entitlement is to be undertaken prospectively, by reference to the terms of 

the two competing instruments at the time that each potentially applies to the person’s employment; and not 
retrospectively as the person’s individual circumstances change from time to time over the course of their 
employment; and 

(b) The prospective comparison is to be undertaken in a ‘global’ way, by considering and weighing the various aspects 
of the entitlement to long service leave under the two competing instruments, which calls for an assessment of the 
pros and cons of the scheme under each instrument, and an objective determination as to whether overall, the other 
instrument provides for an entitlement ‘at least equivalent’ to the entitlement to long service leave under the LSL 
Act. 

10 The provision considered in Yoon (then s 4(3) of the LSL Act, at [8] above) was repealed and effectively reenacted as the 
current s 4A of the LSL Act by the Industrial Relations Legislation Amendment Act 2021 (WA), with the relevant amendments 
commencing on 20 June 2022. The Explanatory Memorandum to the amending Bill confirmed that the new provisions were 
intended to give effect to, and adopt, the construction of ‘at least equivalent’ articulated by the IAC in Yoon. 

11 The Industrial Magistrates Court (IMC) considered the proper construction of s 4A of the LSL Act, specifically the meaning of 
‘at least equivalent to the entitlement … to take long service leave and to be paid on termination instead of long service leave’ 
relative to the WA Health System – HSUWA – PACTS Industrial Agreement 2022 (2022 Agreement) in Kullup. 

12 The long service leave provision in the 2020 Agreement (cl 42) and the long service leave provision in the 2022 Agreement (cl 
45) are in substantively identical terms. 

13 In Kullup [60]–[75], the IMC found: 
(a) The legislature indicated its approval of the IAC’s interpretation of s 4(3) in Yoon, with the Explanatory 

Memorandum describing the introduction of s 4A as effectively replacing s 4(3). 
(b) Accordingly, s 4A does not require separate comparison of the components making up a long service leave 

entitlement. Rather, the comparison is a single comparison of the composite elements, assessed globally. 
(c) There is only one way in which the LSL Act entitlement is more favourable than the 2022 Agreement entitlement, 

and that is where an employee ceases employment with between seven and 10 years of continuous employment 
where none of the cl 45.10(a) circumstances in the 2022 Agreement (which are in identical terms to the 
circumstances in cl 42.10(a) outlined at [4(d)] above) apply. 

(d) However, undertaking a global assessment of the LSL Act and the 2022 Agreement, the long service leave 
entitlements under the 2022 Agreement are ‘superior’. Accordingly, the 2022 Agreement contains a separate 
entitlement to long service leave that is at least equivalent to that under the LSL Act, such that the LSL Act did not 
apply to Ms Kullup when her employment terminated. 

14 Mr Stabler contends that the 2020 Agreement cannot be ‘at least equivalent’ if there exists any definable class of employees 
for whom the 2020 Agreement is less favourable when compared to the LSL Act. Mr Stabler’s contention cannot be reconciled 
with Yoon. The IAC made clear that the comparison is global and prospective, undertaken by reference to the terms of the 
competing instruments, not by reference to the application of those terms to particular employees as their circumstances 
unfold. To accept Mr Stabler’s contentions would be to reintroduce a retrospective analysis focussing on the employees’ 
individual circumstances that Yoon (and Kullup applying Yoon) expressly rejects. 

15 Mr Stabler further contends that because cl 42.10(a) of the 2020 Agreement is ‘silent’ on an entitlement to pro rata long service 
leave for an employee who ceases employment between seven and 10 years of service outside the circumstances listed in cl 
42.10(a), the LSL Act ‘safety net’ must fill the gap. Mr Stabler’s contention misunderstands the operation of s 4A. The ‘at least 
equivalent’ test, properly applied per Yoon (and Kullup applying Yoon), compares the alternative instrument’s long service 
leave scheme as to whether it is, globally and prospectively, at least equivalent to that under the LSL Act. If so, then the LSL 
Act does not apply at all and there is no ‘gap’ for the LSL Act to fill. 

16 As outlined at [12]–[13] above, while Kullup involved a global assessment of the LSL Act against the 2022 Agreement, but for 
the change in clause numbering, the long service leave provisions of the 2022 Agreement (cl 45) are, in all materially relevant 
respects, in identical terms to the long service leave provisions of the 2020 Agreement (cl 42). 

17 This means that the upshot of Kullup (at [13(d)] above) applies equally where the 2020 Agreement applies to an employee’s 
employment, as it does when the 2022 Agreement applies to an employee’s employment. 

18 Specifically, the upshot of Kullup (at [13(d)] above) applies even where an employee ceases employment between seven and 
10 years of continuous employment where none of the circumstances outlined at [4(d)] above apply (see [13(c)] above). 

19 Accordingly, and in applying Yoon and Kullup, I find that the LSL Act did not apply to Mr Stabler’s employment. This means 
that Mr Stabler had no entitlement to pro rata long service leave upon termination of his employment under the LSL Act. 

20 As the 2020 Agreement applied to Mr Stabler’s employment, and upon termination of employment none of the circumstances 
in cl 42.10(a) of the 2020 Agreement (outlined at [4(d)] above) applies, I find that Mr Stabler had no entitlement to pro rata 
long service leave under the 2020 Agreement. 

21 While PathWest argued the matter should be dismissed for want of jurisdiction, I am not satisfied that the Commission lacks 
jurisdiction to hear Mr Stabler’s claim under s 44(7)(a)(iii). 

22 Properly characterised, the absence of an entitlement to pro rata long service leave is a determination on the merits of the s 
44(7)(a)(iii) dispute. The Commission has jurisdiction to hear the dispute; however, because Mr Stabler has no entitlement to 
pro rata long service leave under either the LSL Act or the 2020 Agreement, Mr Stabler’s s 44(7)(a)(iii) application is doomed 
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to fail. 
23 Given the findings at [19]–[20] above, that Mr Stabler has no entitlement to pro rata long service leave whether under the LSL 

Act or under the 2020 Agreement, no useful purpose would be served by further proceedings. Accordingly, further proceedings 
are not necessary or desirable in the public interest under s 27(1)(a)(ii) of the Act. 

Conclusion  
24 For the preceding reasons, I am satisfied that PathWest’s interlocutory application to dismiss the matter should be upheld 

(albeit other than for want of jurisdiction). 
25 Accordingly, I will issue an order dismissing application C 21 of 2025 under s 27(1)(a)(ii) of the Act on the basis that further 

proceedings are not necessary or desirable in the public interest. 
 

 
2026 WAIRC 00361 

DISPUTE RE ENTITLEMENT TO LONG SERVICE LEAVE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CARL STABLER 
APPLICANT 

-v- 
PATHWEST LABORATORY MEDICINE 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE WEDNESDAY, 3 JUNE 2026 
FILE NO. C 21 OF 2025 
CITATION NO. 2026 WAIRC 00361 
 

Result Application dismissed under s 27(1)(a)(ii) of the Industrial Relations Act 1979 (WA) 
Representation 
Applicant Mr C Stabler 
Respondent Ms S Smith 
 

Order 
HAVING heard from Mr C Stabler on his own behalf and Ms S Smith on behalf of the respondent, and Reasons for Decision 
([2026] WAIRC 00360) having been delivered on 3 June 2026, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 (WA), hereby orders – 

THAT application C 21 of 2025 is dismissed. 
(Sgd.)  C TSANG, 

[L.S.] Commissioner. 
 

 

UNIONS—Matters dealt with under Section 66 
2026 WAIRC 00334 

ORDER PURSUANT TO S.66 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICANT 

-v- 
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE FRIDAY, 22 MAY 2026 
FILE NO/S PRES 3 OF 2026 
CITATION NO. 2026 WAIRC 00334 
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Result Declaration and Order issued 
Appearances 
Applicant Mr J Carroll of counsel  
Respondent Mr D Rafferty of counsel  
 

Declaration and Order 
WHEREAS on 18 March 2026 the applicant applied to the Chief Commissioner for orders under s 66 of the Industrial Relations 
Act 1979 (WA);  
AND WHEREAS orders sought by the applicant are in the following terms: 

(a) A declaration that the respondent failed to comply with rule 24(3) of its registered Rules (Rules) in respect of 
the casual vacancy created in the office of President (President Casual Vacancy) on or around 7 January 2025, 
by failing to conduct an election as soon as possible after the casual vacancy arose or at all. 

(b) An order that the respondent fill the President Casual Vacancy by way of an election conducted at the same time 
as the elections required to be conducted pursuant to rule 20(1) of the Rules between 1 July and 31 August 
2026. 

(c) A declaration that the respondent failed to comply with rule 24(3) of the Rules in respect of the casual vacancy 
created in one of its offices of Executive Member (Executive Member Casual Vacancy) on or around 30 
September 2024, by failing to conduct an election as soon as possible after the casual vacancy arose or at all 

(d) An order that the respondent fill the Executive Member Casual Vacancy by way of an election conducted at the 
same time as the elections required to be conducted pursuant to rule 20(1) of the Rules between 1 July and 31 
August 2026. 

(e) An order that the respondent is required to observe rule 20(1) of the Rules by conducting elections for the 
following offices between 1 July and 31 July 2026. 
(i) Secretary 
(ii) Senior Vice President 
(iii) Two Vice Presidents 
(iv) Two Executive members 
(v) Seven Councillors 

(f) To ensure compliance with proposed order (e), an order that, by 1 June 2026, an officer of the respondent must 
make a request to the Registrar for the conduct of an election. 

AND WHEREAS in support of the application an affidavit of Susan Ivey Bastian was filed on 18 March 2026.  The affidavit sets 
out the relevant factual history of the conduct of elections in the respondent in 2022 and 2024, and various notifications of change 
of office holders within the respondent over the period from January 2023 to January 2026. Additionally, by an affidavit of Sophie 
Pontifex filed on 16 April 2026, evidence is led in relation to time periods over which rules alteration matters have been dealt with 
by the Commission in Court Session, and the record of proceedings and application PRES 10 of 2024;  
AND WHEREAS on behalf of the respondent affidavits were filed by Romina Aida Raschilla and Terry Jongen on 10 April 2026;  
AND WHEREAS the application is listed for hearing on Monday, 25 May 2026 to determine whether the orders sought by the 
applicant should be made; 
AND WHEREAS by email dated Thursday, 21 May 2026, the solicitors for the applicant informed my Associate that the parties 
had conferred and reached agreement as to proposed consent orders.  The parties propose that the consent orders issue without the 
necessity for a hearing of the matter based on the evidence filed in the proceedings;  
AND WHEREAS having considered the evidence, in particular that of Ms Bastian, I am satisfied that the orders sought by the 
parties should be made; 
NOW THEREFORE the Chief Commissioner, pursuant to the powers conferred under s 66 of the Industrial Relations Act 1979 
(WA), and by consent, hereby – 

(1) DECLARES that the respondent failed to comply with rule 24(3) of its Rules in respect of the casual vacancy 
created in the office of President on or around 7 January 2025, by failing to conduct an election as soon as 
possible after the casual vacancy arose or at all.   

(2) DECLARES that the respondent failed to comply with rule 24(3) of its Rules in respect of the casual vacancy 
created in one of its offices of Executive Member on or around 30 September 2024, by failing to conduct an 
election as soon as possible after the casual vacancy arose or at all. 

(3) ORDERS that subject to any further order of the Commission: 
(a) The respondent is not required to comply with the obligation in rule 20 of its Rules to hold elections 

between 1 July and 31 August 2026. 
(b) The holders of offices due for election in between 1 July and 31 August 2026 in accordance with rule 

20 of the respondent’s Rules are deemed to continue to hold such offices and have authority to 
exercise the powers, duties and functions of the respective offices.  
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(c) In relation to any office which is currently vacant, or which becomes vacant, the respondent is not 
required to, and subject to order (d) below is not to comply with the obligation in rule 24 of the 
respondent’s Rules to fill such casual vacancies by holding elections or making appointments. 

(d) If the offices of Senior Vice President held by Terry Jongen and the second Vice President office held 
by Lee Collison are abolished by reason of the Registrar certifying the rule alterations under 
consideration in APPL 26 of 2026, the respondent is authorised to proceed with the appointment to 
casual vacancies in the office of Executive Member previously held by Kaitlyn Ellis who resigned her 
office on 11 November 2025, and the office of Councillor previously held by Katarzyna Witek who 
resigned his office on 4 February 2026. 

(4) ORDERS that there be liberty to apply on short notice. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2026 WAIRC 00330 
APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE UNITED PROFESSIONAL FIREFIGHTERS UNION OF WESTERN AUSTRALIA 

APPLICANT 
-v- 
DEPARTMENT OF FIRE AND EMERGENCY SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 22 MAY 2026 
FILE NO. APPL 22 OF 2026 
CITATION NO. 2026 WAIRC 00330 
 

Result Directions issued 
Representation  
Applicant Mr C Fogliani (of counsel) on behalf of The United Professional Firefighters Union of Western 

Australia 
Respondent Mr J Carroll (of counsel) on behalf of the Department of Fire and Emergency Services 
 

Direction 
HAVING heard from Mr C Fogliani (of counsel) on behalf of the applicant and Mr J Carroll (of counsel) on behalf of the 
respondent, the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

1. THAT by 15 June 2026, the applicant provide the respondent with the Enterprise Order Clause Register* with 
the first four columns (a) to (d) completed; 

2. THAT by 6 July 2026 the respondent complete column (e) of the Enterprise Order Clause Register as provided 
by the applicant pursuant to paragraph 1 of these directions, and file the completed Enterprise Order Clause 
Register with the Commission; 

3. THAT a further directions hearing be convened on 14 July 2026 at 10:00 a.m.; and  
4. THAT there be liberty to apply.  

*In these directions, reference to the Enterprise Order Clause Register is reference to a template table based on the draft template 
circulated by Mr Fogliani by email dated 18 May 2026. The Enterprise Order Clause Register contains five columns headed: 

a. ‘Clause’ 
b. ‘Sub-clause’; 
c. ‘Matter and Intent’ intended to be a summary of the substance of the term or condition sought to be included in 

the enterprise order. 
d. ‘UPFU Grounds’ setting out the justification for the term or condition. This column is intended to include, if the 

term is based on a provision of the current industrial instrument, the relevant clause number, or if the clause is 
based on a different industrial instrument, custom or practice, that source. The details in this column should 
therefore enable the respondent to easily identify if a claimed term or condition is new. 
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e. ‘DFES Response’ intended to include DFES’ response to each term or condition sought for inclusion such as 
will assist the parties and the Commission to identify the issues in dispute. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2026 WAIRC 00346 
CONTRACTUAL BENEFIT CLAIM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CRAIG STEVEN PEACOCK 

APPLICANT 
-v- 
GOVERNMENT OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 28 MAY 2026 
FILE NO/S B 131 OF 2025 
CITATION NO. 2026 WAIRC 00346 
 

Result Order Issued 
Representation 
Applicant Mr C Peacock 
Respondent Mr J Carroll (of counsel) 
 

Order 
HAVING heard from the applicant on their own behalf and Mr J Carroll (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the name of the respondent in these proceedings be amended to ‘State of Western Australia’. 
(2) THAT the applicant provide a copy of the Corrigendum on the Corruption and Crime Commission’s 2019 Report on 

the WA Commissioner in Japan (Corrigendum) referred to in the applicant’s oral submissions, by no later than 
5.00 PM on 29 May 2026.  

(3) THAT upon receipt of the Corrigendum, the Corrigendum be tendered as Exhibit A1.  
(4) THAT the parties advise whether they wish to make any further written submissions on Exhibit A1 within seven 

days of it being tendered.   
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 
2026 WAIRC 00331 

APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 57 OF 2025 GIVEN ON 13 
FEBRUARY 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEPARTMENT OF PLANNING, LANDS AND HERITAGE 

APPELLANT 
-v- 
NICOLA O'HARA 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
 SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T B WALKINGTON 

DATE FRIDAY, 22 MAY 2026 
FILE NO/S FBA 7 OF 2026 
CITATION NO. 2026 WAIRC 00331 
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Result Order issued 
Representation 
Appellant Mr D Anderson of counsel 
Respondent In person 
 

Order 
HAVING heard Mr D Anderson of counsel on behalf of the appellant and Ms N O’Hara on her own behalf, the Full Bench, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the appellant file further written submissions in relation to the interpretation of regulation 16(1) of the 
Industrial Relations Commission Regulations 2005 (WA) as to the meaning of ‘set down for hearing’ by no 
later than 5 June 2026. 

(2) THAT the respondent file any written submissions in reply by no later than 19 June 2026. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00359 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 69 OF 2023 GIVEN ON 14 APRIL 

2026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARY WHITELAW MURPHY AS TRUSTEE FOR THE WILSON TRUST 
APPELLANT 

-v- 
LAURA-KAY SHIELDS 

RESPONDENT 
CORAM FULL BENCH 

SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER C TSANG 
 COMMISSIONER T KUCERA 

DATE WEDNESDAY, 3 JUNE 2026 
FILE NO/S FBA 13 OF 2026 
CITATION NO. 2026 WAIRC 00359 
 

Result Orders issued 
Representation 
Appellant Mary Whitelaw Murphy as Trustee for The Wilson Trust 
Respondent Laura-Kay Shields 
 

Order 
THE FULL BENCH, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the appellant’s Form 1A application filed on 29 May 2026 for an extension of time to file and serve the 
appeal book be and is hereby granted; 

(2) THAT the time for filing of the appeal book in the herein appeal be and is hereby extended to 4:00 p.m. on 29 
May 2026; and 

(3) THAT the appellant serve the respondent with a stamped copy of the appeal book within 48 hours of it being 
returned to her for service. 

 By the Full Bench 
    (Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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2026 WAIRC 00342 

REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 13 FEBRUARY 2026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRIANNA ROSITANO 
APPLICANT 

-v- 
THE COMMISSIONER OF POLICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 25 MAY 2026 
FILE NO. P 17 OF 2026 
CITATION NO. 2026 WAIRC 00342 
 
Result Directions issued 
Representation  
Applicant Ms N Barsby (of counsel) on behalf of the applicant 
Respondent Mr M McIlwaine (of counsel) on behalf of the respondent 
 

Direction 
THE Commission,  pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs 
–  

1. THAT the conciliation conference listed on 26 May 2026 be vacated; 
2. THAT discovery be informal; 
3. THAT the parties file a statement of agreed facts and a bundle of agreed documents by no later than 12 June 

2026; 
4. THAT the applicant file and serve upon the respondent any outlines of witness evidence and any documents 

upon which she intends to rely (which are not contained in the bundle of agreed documents) by no later than 26 
June 2026; 

5. THAT the respondent file and serve upon the applicant any outlines of witness evidence and any documents 
upon which he intends to rely (which are not contained in the bundle of agreed documents) by no later than 10 
July 2026; 

6. THAT the applicant file and serve an outline of submissions and any list of authorities upon which she intends 
to rely by no later than 24 July 2026; 

7. THAT the respondent file and serve an outline of submissions and any list of authorities upon which he intends 
to rely by no later than 7 August 2026; 

8. THAT the matter be listed for a hearing of one day's duration on a date to be fixed, not before 14 August 2026; 
and 

9. The parties have liberty to apply at short notice. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 
2026 WAIRC 00344 

REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 26 FEBRUARY 2026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TODD MARTIN 
APPLICANT 

-v- 
CHIEF EXECUTIVE PATHWEST 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 28 MAY 2026 
FILE NO. P 20 OF 2026 
CITATION NO. 2026 WAIRC 00344 
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Result Directions issued 
Representation  
Applicant Mr T Martin on his own behalf 
Respondent Ms S Walsh of counsel from the State Solicitors’ Office 
 

Direction 
HAVING heard from Mr T Martin, applicant on his own behalf and Ms S Walsh (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs –  

1. THAT the respondent be granted leave to file an amended Response by 5:00 p.m. on Friday, 29 May 2026. 
2. THAT the matter be listed for a further conciliation conference. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2026 WAIRC 00329 
REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 24 MARCH 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AYOUB ELMOSLEH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE FRIDAY, 22 MAY 2026 
FILE NO/S P 23 OF 2026 
CITATION NO. 2026 WAIRC 00329 
 

Result Orders issued 
Representation 
Applicant Mr Ayoub ELMosleh 
Respondent Ms Hayley Ticehurst (of counsel) 
 

Order 
HAVING heard from Mr A ELMosleh, on his own behalf, and Ms H Ticehurst (of counsel), on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

1. THAT the parties are to provide discovery of any documents that may be relevant to the applicant’s referral of a decision 
to dismiss employee (claim), on an informal basis.  

2. THAT the applicant is to file his witness outlines and any documents which he intends to rely on in support of the claim 
and in the manner required by Practice Note 9 of 2021 by Wednesday, 17 June 2026. 

3. THAT the respondent is to file its witness outlines and any documents which the respondent intends to rely upon in 
opposition to the claim and in the manner required by Practice Note 9 of 2021 by Wednesday, 8 July 2026.  

4. THAT the applicant is to file an outline of written submissions by Wednesday, 22 July 2026. 
5. THAT the respondent is to file an outline of written submissions by Wednesday, 5 August 2026. 
6. THAT the matter be relisted for a further conciliation conference on a date to be fixed, not before Wednesday, 5 August 

2026.  
7. THAT there be liberty to apply.  

  
(Sgd.)  T KUCERA, 

[L.S.] Commissioner. 
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2026 WAIRC 00325 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 8 APRIL 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BERTRAM NISHANTHA DANTANARAYANA 

APPLICANT 
-v- 
CHIEF EXECUTIVE OFFICER, CITY OF GREATER GERALDTON 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 21 MAY 2026 
FILE NO/S P 27 OF 2026 
CITATION NO. 2026 WAIRC 00325 
 

Result Orders issued 
Representation 
Applicant Bertram Nishantha Dantanarayana 
Respondent Ms N Hope on behalf of the Chief Executive Officer, City of Greater Geraldton 
 

Order 
HAVING heard from Mr B Dantanarayana, applicant on his own behalf, and Ms N Hope on behalf of the respondent, the 
Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

1. THAT pursuant to reg 38 of the Industrial Relations Commission Regulations 2005 (WA), the form 5 Referral 
of Public Sector matter is to be treated as though it was an unfair dismissal application made on Form 2 – Unfair 
Dismissal Application; 

2. THAT the new matter number U 66 of 2026 be used to identify the proceedings; 
3. THAT the name of the respondent be amended to the City of Greater Geraldton; 
4. THAT on or before 28 May 2026, the applicant is to file a statement of the grounds upon which he alleges that 

the respondent did not have a valid reason to terminate the employment related to his performance; 
5. THAT on or before 11 June 2026, the respondent file any response to the applicant’s grounds filed pursuant to 

order 4; 
6. The matter be listed for a conciliation conference after 11 June 2026.  

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2026 WAIRC 00376 
REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 19 SEPTEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COLLINS OKORO 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITIES 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE WEDNESDAY, 10 JUNE 2026 
FILE NO. P 45 OF 2025 
CITATION NO. 2026 WAIRC 00376 
 

Result Directions issued 
Representation  
Applicant Mr C Okoro 
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Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from Mr C Okoro his own behalf and Mr M McIlwaine (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT the 3-day hearing listed on Thursday, 9 July 2026, Friday, 10 July 2026 and Monday, 13 July 2026 be 
vacated. 

2. THAT the applicant’s referral of the respondent’s decision to dismiss the applicant on 19 September 2025, 
be listed for hearing on a de novo basis, for the Commission to hear and determine whether the applicant 
committed the alleged breaches of discipline concerning allegations 1, 2 and 3 on its merits (Hearing). 

3. THAT the applicant file by Wednesday, 24 June 2026:  
(a) Replacement outlines of witness evidence that the applicant intends to rely upon at the Hearing: 

(i) In accordance with Practice Note 9 of 2021; and 
(ii) Which refers to any document either by reference to the Bundle of Agreed Documents, or by 

annexing the document to the witness outline. 
4. THAT the respondent file by Wednesday, 8 July 2026: 

(a) Any supplementary or replacement outlines of witness evidence that the respondent intends to rely 
upon at the Hearing: 
(i) In accordance with Practice Note 9 of 2021; and 
(ii) Which refers to any document either by reference to the Bundle of Agreed Documents or 

Respondent’s Document filed on 10 April 2026, or by annexing the document to the witness 
outline. 

5. THAT the applicant file a replacement outline of the submissions that the applicant intends to rely upon 
at the Hearing, by Wednesday, 15 July 2026. 

6. THAT the respondent file a replacement outline of the submissions that the respondent intends to rely upon at 
the Hearing, by Wednesday, 22 July 2026. 

7. THAT the Hearing be listed for 3-days not before Wednesday, 29 July 2026. 
8. THAT the parties have liberty to apply. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00367 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 16 SEPTEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SLADJANA NESKOVIC 

APPLICANT 
-v- 
CHILD AND ADOLESCENT HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE FRIDAY, 5 JUNE 2026 
FILE NO. P 48 OF 2025 
CITATION NO. 2026 WAIRC 00367 
 

Result Directions issued  
Representation  
Applicant Ms S Neskovic 
Respondent Mr J Raja 
 

Direction 
HAVING heard from Ms S Neskovic on her own behalf and Mr J Raja on behalf of the respondent, the Commission, pursuant to 
the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs – 
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1. THAT the 3-day hearing listed on Wednesday, 24 June 2026, Thursday, 25 June 2026 and Friday, 26 June 2026 
be vacated. 

2. THAT any summonses issued requiring witnesses to attend before the Commission on Wednesday, 
24 June 2026, Thursday, 25 June 2026 or Friday, 26 June 2026 be discharged. 

3. THAT the applicant’s referral of the decision imposing disciplinary action on 16 September 2025, be listed for 
hearing on a de novo basis, for the Commission to hear and determine whether the applicant committed the 
alleged breaches of discipline concerning allegations 1, 4, 6 and 7 on its merits (Hearing). 

4. THAT the applicant file by Monday, 15 June 2026: 
(a) Any documents that the applicant intends to rely upon at the Hearing, in a paginated bundle, with an 

index identifying the document by number, name, date and page numbers, under the heading 
‘Applicant’s Bundle of Documents’. 

(b) A replacement outline of witness evidence that the applicant intends to rely upon at the Hearing, in 
accordance with paragraphs 9, 10 and 12 of Practice Note 9 of 2021 and which refers to any document 
by reference to the Applicant’s Bundle of Documents. 

5. THAT the respondent file by Monday, 6 July 2026: 
(a) Any documents that the respondent intends to rely upon at the Hearing, in a paginated bundle, with an 

index identifying the document by number, name, date and page numbers, under the heading 
‘Respondent’s Bundle of Documents’. 

(b) Any replacement outlines of witness evidence that the respondent intends to rely upon at the Hearing, 
in accordance with paragraphs 9, 10 and 12 of Practice Note 9 of 2021 and which refers to any 
document by reference to the Respondent’s Bundle of Documents. 

6. THAT the applicant file a replacement outline of the legal submissions that she intends to rely upon 
at the Hearing, by Monday, 20 July 2026. 

7. THAT the matter be listed for a Directions Hearing on Wednesday, 22 July 2026 at 2:00pm. 
8. THAT the respondent file an outline of the legal submissions that the respondent intends to rely upon at the 

Hearing, by Monday, 3 August 2026. 
9. THAT the parties have liberty to apply. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00363 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 7 NOVEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DONNA BELLE PONGASE 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF HOUSING AND WORKS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 4 JUNE 2026 
FILE NO. P 61 OF 2025 
CITATION NO. 2026 WAIRC 00363 
 

Result Direction issued 
Representation  
Applicant Ms D Pongase 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from the applicant on their own behalf and Mr M McIlwaine (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs –  

(1)  THAT the outstanding directions of Direction [2026] WAIRC 00295, be and are hereby vacated.  
(2) THAT the applicant file an amended application, confirming the remedy they are seeking from these proceedings by 
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no later than 4 June 2026. 
(3) THAT the respondent file an amended response to the applicant’s amended application by no later than 11 June 

2026. 
(4) THAT the applicant file and serve any outlines of witness evidence and any documents upon which they intend to 

rely by no later than 18 June 2026.  
(5) THAT the respondent file and serve any outlines of witness evidence and any documents upon which they intend to 

rely by no later than 16 July 2026.  
(6) THAT the applicant file and serve an outline of submissions and any list of authorities upon which they intend to rely 

by no later than 30 July 2026. 
(7) THAT the respondent file and serve an outline of submissions and any list of authorities upon which they intend to 

rely by no later than 13 August 2026.  
(8) THAT the matter be listed for hearing on a date to be fixed, not before 20 August 2026. 
(9) THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00327 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 7 NOVEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DONNA BELLE PONGASE 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF HOUSING AND WORKS (EMPLOYING 
AUTHORITY, INCLUDING AS SUCCESSOR TO THE DIRECTOR GENERAL, DEPARTMENT 
OF COMMUNITIES PRE-1 JULY 2025) 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 22 MAY 2026 
FILE NO/S P 61 OF 2025 
CITATION NO. 2026 WAIRC 00327 
 

Result Order issued to amend the name of respondent 
Representation 
Applicant Ms D Pongase 
Respondent Mr M McIlwaine (of counsel) 
 

Order 
WHEREAS this matter having come before me for a directions hearing on 13 May 2026; 
AND WHEREAS at the directions hearing on 13 May 2026, the applicant sought further time to consider her views on the name of 
the respondent in these proceedings;  
AND WHEREAS on 13 May 2026, I issued Direction [2026] WAIRC 00295; 
AND WHEREAS Direction (1) of [2026] WAIRC 00295 directs:  

(1)  THAT the applicant advise whether they have any objection to the name of the respondent being amended to 
‘Director General, Department of Housing and Works’ by no later than 20 May 2026.; 

AND WHEREAS the Commission to date has not received any objection from the applicant to the name of the respondent being 
amended to ‘Director General, Department of Housing and Works’; 
AND WHEREAS at the directions hearing on 13 May 2026, the respondent consented to the Commission issuing an order which 
amends the name of the respondent to ‘Director General, Department of Housing and Works’  
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby 
orders –  

THAT the name of the respondent be amended to ‘Director General, Department of Housing and Works’.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
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2026 WAIRC 00303 
REFERRAL OF A DECISION TO TAKE DISCIPLINARY ACTION ON 18 NOVEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THOMAS STAPLES 

APPLICANT 
-v- 
THE DIRECTOR OF PUBLIC PROSECUTIONS AS THE EMPLOYING AUTHORITY OF THE 
OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS (WA) 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE TUESDAY, 19 MAY 2026 
FILE NO. P 64 OF 2025 
CITATION NO. 2026 WAIRC 00303 
 

Result Directions issued 
Representation  
Applicant Mr D Kiel (of counsel) on behalf of Mr Thomas Staples 
Respondent Mr J Carroll on behalf of The Director Of Public Prosecutions as the employing authority of the 

Office of the Director Of Public Prosecutions (WA) 
 

Direction 
HAVING heard from Mr D Kiel (of counsel) on behalf of the applicant, and Mr J Carroll (of counsel) on behalf of the respondent, 
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs: 

1. THAT the time for compliance with paragraph 3 of the directions issued on 23 March 2026 (Directions) be extended 
to 15 May 2026; 

2. THAT the time for compliance with paragraph 4 of the Directions be extended to 5 June 2026; 
3. THAT the time for compliance with paragraph 5 of the Directions (in so far as it relates to responsive outlines of 

witness evidence) be extended to 26 June 2026; 
4. THAT the time for compliance with paragraph 5 of the Directions (in so far as it relates to any expert medical 

evidence) be extended to 22 July 2026. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2026 WAIRC 00321 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KIRSTEN MENNELL 

APPLICANT 
-v- 
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 20 MAY 2026 
FILE NO/S PRES 1 OF 2026 
CITATION NO. 2026 WAIRC 00321 
 
Result Direction issued 
Representation 
Applicant In person 
Respondent Mr D Rafferty of counsel  
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Direction 
HAVING heard Ms K Mennell on her own behalf and Mr D Rafferty of counsel on behalf of the respondent, the Chief 
Commissioner, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs – 

(1) THAT the applicant is to give discovery of contracts of employment and payslips and any other documents 
evidencing all employment by any employer in the period between July 2023 and March 2026 inclusive by no 
later than 8 June 2026. 

(2) THAT evidence in chief in this matter be adduced by way of affidavit which will stand as the evidence in chief 
of the maker.  Evidence in chief other than that contained in an affidavit may only be adduced by leave of the 
Commission. 

(3) THAT by no later than by 15 June 2026, the applicant is to file: 
(a) any affidavit evidence for each witness whose evidence the applicant will seek to rely upon at the 

hearing of this matter; and 
(b) any documents the applicant will seek to rely upon at the hearing of this matter. 

(4) THAT by no later than by 29 June 2026, the respondent is to file: 
(a) any affidavit evidence for each witness whose evidence the respondent will seek to rely upon at the 

hearing of this matter; and 
(b) any documents the respondent will seek to rely upon at the hearing of this matter. 

(5) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the 
purposes of cross-examination by no later than 4.00 pm on 6 July 2026. 

(6) THAT the applicant file an outline of written submissions and any list of authorities upon which she intends to 
rely by no later than 13 July 2026. 

(7) THAT the respondent file an outline of submissions and any list of authorities upon which it intends to rely by 
no later than 27 July 2026. 

(8) THAT the application be listed for hearing on a date to be fixed not before 6 July 2026. 
(9) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00373 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION & 

OTHERS 
APPLICANTS 

-v- 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 10 JUNE 2026 
FILE NO/S PRES 17 OF 2026, PRES 6 OF 2026, PRES 7 OF 2026, PRES 8 OF 2026, PRES 10 OF 2026, PRES 

11 OF 2026, PRES 12 OF 2026, PRES 14 OF 2026, PRES 15 OF 2026 
CITATION NO. 2026 WAIRC 00373 
 

Result Order issued 
Representation 
Applicants  
PRES 17 OF 2026 Mr J Carroll of counsel 
PRES 6 OF 2026 No appearance 
PRES 7 OF 2026 No appearance 
PRES 8 OF 2026 No appearance 
PRES 10 OF 2026 No appearance 
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PRES 11 OF 2026 No appearance 
PRES 12 OF 2026 No appearance 
PRES 14 OF 2026 No appearance 
PRES 15 OF 2026 No appearance 
Respondent Mr D Bristol of counsel 
 

Order 
HAVING heard Mr J Carroll of counsel on behalf of the Registrar and Mr D Bristol of counsel on behalf of the respondent, the 
Chief Commissioner, pursuant to the powers conferred on him under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the date for the respondent’s compliance with direction 6 of the directions made on 19 May 2026 ([2026] 
WAIRC 00311) be and is hereby extended until 4.00 pm on 11 June 2026. 

(2) THAT the date for the Registrar’s compliance with direction 7 of the directions made on 19 May 2026 ([2026] 
WAIRC 00311) be and is hereby extended until 4.00 pm on 25 June 2026. 

(3) THAT the date for the applicants’ other than the Registrar’s compliance with direction 8 of the directions made 
on 19 May 2026 ([2026] WAIRC 00311) be and is hereby extended until 4.00 pm on 9 July 2026. 

(4) THAT the date for the respondent’s compliance with direction 9 of the directions made on 19 May 2026 ([2026] 
WAIRC 00311) be and is hereby extended until 4.00 pm on 23 July 2026. 

(5) THAT the applications be listed for hearing on dates to be fixed not before 29 July 2026. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00311 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DANIEL RICHMOND AND OTHERS 

APPLICANTS 
-v- 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE TUESDAY, 19 MAY 2026 
FILE NO. PRES 6 OF 2026, PRES 7 OF 2026, PRES 8 OF 2026, PRES 10 OF 2026, PRES 11 OF 2026, PRES 

12 OF 2026, PRES 14 OF 2026, PRES 15 OF 2026, PRES 17 OF 2026 
CITATION NO. 2026 WAIRC 00311 
 

Result Directions issued 
Representation 
PRES 6 OF 2026 - Applicant In person 
PRES 7 OF 2026 - Applicant In person 
PRES 8 OF 2026 - Applicant In person 
PRES 10 OF 2026 - Applicant In person 
PRES 11 OF 2026 - Applicant Mr D Flaherty as agent 
PRES 12 OF 2026 - Applicant In person 
PRES 14 OF 2026 - Applicant In person 
PRES 15 OF 2026 - Applicant In person 
PRES 17 OF 2026 - Applicant Mr J Carroll of counsel 
Respondent Mr N Ellery of counsel 
 

Direction 
This matter having come on for hearing before me on 18 May 2026, and having heard Mr D Richmond, Mr M Pow, Mr A Hickey, 
Mr J O’Keefe, Mr D Flaherty, Mr R Cowie and Ms D Rigoir on their own behalf, Mr D Flaherty as agent for Mr A Honey, 
Mr J Carroll of counsel on behalf of the Registrar and Mr N Ellery of counsel on behalf of the respondent, the Chief Commissioner, 
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pursuant to the powers conferred on him under the Industrial Relations Act 1979 (WA), hereby directs – 
(1) THAT the Registrar serve a copy of her statutory declaration filed on 12 May 2026 on each other applicant in 

these proceedings.  
(2) THAT evidence led and submissions made in any one of the herein applications will be taken to be evidence led 

and submissions made in each of the other applications. 
(3) THAT evidence in chief be adduced by way of statutory declaration or affidavit which will stand as the 

evidence in chief of the maker.  Evidence in chief other than that contained in the statutory declaration or 
affidavit may only be adduced by leave of the Commission. 

(4) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the 
purposes of cross-examination no later than three business days prior to the date of hearing. 

(5) THAT the applicants, other than the Registrar, file any further statutory declarations or affidavits upon which 
they intend to rely by no later than 4.00 pm on 26 May 2026.  Copies of any documents referred to in the 
statutory declarations or affidavits must be annexed. 

(6) THAT the respondent file any statutory declarations or affidavits upon which it intends to rely by no later than 
4.00 pm on 9 June 2026.  Copies of any documents referred to in the statutory declarations or affidavits must be 
annexed. 

(7) THAT the Registrar file an outline of submissions and any list of authorities upon which she intends to rely by 
no later than 4.00 pm on 23 June 2026. 

(8) THAT the applicants other than the Registrar, file an outline of submissions and any list of authorities upon 
which they intend to rely by no later than 4.00 pm on 7 July 2026. 

(9) THAT the respondent file an outline of submissions and any list of authorities upon which it intends to rely by 
no later than 4.00 pm on 21 July 2026. 

(10) THAT the applications be listed for hearing on dates to be fixed not before 27 July 2026. 
(11) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00305 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICANT 
-v- 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE TUESDAY, 19 MAY 2026 
FILE NO/S PRES 17 OF 2026 
CITATION NO. 2026 WAIRC 00305 
 

Result Order issued 
Appearances 
Applicant Mr J Carroll of counsel 
Respondent Mr N Ellery of counsel 
 

Order 
This matter having come on for hearing before me on 18 May 2026, and having heard Mr J Carroll of counsel on behalf of the 
applicant and Mr N Ellery of counsel on behalf of the respondent, the Chief Commissioner, pursuant to the powers conferred on 
him under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the herein application be and is hereby joined with applications PRES 6 of 2026, PRES 7 of 2026, PRES 8 of 
2026, PRES 10 of 2026, PRES 11 of 2026, PRES 12 of 2026, PRES 14 of 2026, and PRES 15 of 2026 and that they will 
be heard and determined together. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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2026 WAIRC 00336 

APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 6 MARCH 2024 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JORG ARNO NOTTLE 
APPELLANT 

-v- 
DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER T B WALKINGTON - CHAIRPERSON 
 MR B HAWKINS - BOARD MEMBER 
 MR M HAYMAN - BOARD MEMBER 
DATE MONDAY, 25 MAY 2026 
FILE NO PSAB 21 OF 2024 
CITATION NO. 2026 WAIRC 00336 
 
Result Direction issued 
Representation 
Appellant Mr S De Ferranti (of counsel) 
Respondent Ms T C Loo (of counsel) 
 

Direction 
HAVING heard from Mr S De Ferranti (of counsel) on behalf of the appellant and Ms T C Loo (of counsel) on behalf of the 
respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and 
by consent, hereby directs –  

(1) THAT the directions hearing listed on 25 May 2026 be and is hereby vacated.  
(2) THAT the parties file a statement of agreed facts and bundle of agreed documents by no later than 16 June 2026. 
(3) THAT the appellant file any witness outlines and documents other than agreed documents upon which the appellant 

intends to rely by no later than 14 July 2026. 
(4) THAT the respondent file any witness outlines and documents other than agreed documents upon which the 

respondent intends to rely by no later than 11 August 2026. 
(5) THAT the appellant file any witness outlines in reply upon which the appellant intends to rely by no later than 1 

September 2026. 
(6) THAT the matter be listed for a directions hearing on or after 8 September 2026 at a date convenient to the Board 

and the parties. 
(7) THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 
2026 WAIRC 00357 

DISPUTE RE TERMINATION OF OWNER DRIVER CONTRACT WITHOUT NOTICE 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES LIGHTNING TRANSPORT PTY LTD 
APPLICANT 

-v- 
STAR TRACK EXPRESS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE WEDNESDAY, 3 JUNE 2026 
FILE NO/S RFT 2 OF 2026 
CITATION NO. 2026 WAIRC 00357 
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Result Order issued 
Representation 
Applicant Ms Melissa Gillespie (of counsel) 
Respondent Ms Amy Woods 
 

Order 
HAVING heard from Ms M Gillespie (of counsel), on behalf of the applicant and Ms A Woods, on behalf of the respondent, the 
Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders -  

1. THAT the parties are to provide discovery of any documents that may be relevant to the applicant’s claim regarding the 
termination of an owner-driver contract without notice (claim), on an informal basis.  

2. THAT the applicant is to file any witness statements and any documents to be relied upon in support of the claim and in 
the manner required by Practice Note 9 of 2021, by Friday, 26 June 2026.  

3. THAT the respondent is to file any witness statements and any documents to be relied upon in opposition to the claim and 
in the manner required by Practice Note 9 of 2021, by Friday, 24 July 2026. 

4. THAT the claim be listed for a further conciliation conference on a date to be fixed, not before Friday, 24 July 2026. 
5. THAT there by liberty to apply.  

(Sgd.)  T KUCERA, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00343 
STOP BULLYING ORDER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES YUNG PETER NAGON 

APPLICANT 
-v- 
WA COUNTRY HEALTH SERVICE AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER T KUCERA 
DATE WEDNESDAY, 27 MAY 2026 
FILE NO. S 2 OF 2026 
CITATION NO. 2026 WAIRC 00343 
 

Result Directions issued 
Representation  
Applicant Mr Yung Peter Nagon 
Respondents Mr Dylan Botica (of counsel) 
   Ms Swagata Ghosal (as agent) 
 

Direction 
HAVING heard from Mr Y Nagon, on his own behalf, Mr D Botica (of counsel) on behalf of the first and second respondent and M 
S Ghosal (as agent), on behalf of the first respondent, the Commission, pursuant to the powers conferred under the Industrial 
Relations Act 1979 (WA), hereby orders –  

1. THAT the applicant is to file an amended witness outline in the manner required by Practice Note 9 of 2021 and any 
further documents he intends to rely on by Tuesday 2 June 2026.  

2. THAT the respondent is to file any responsive witness outlines and in the manner required by Practice Note 9 of 2021 by 
Tuesday 16 June 2026.  

3. THAT there be liberty to apply. 
(Sgd.)  T KUCERA, 

[L.S.] Commissioner. 
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2026 WAIRC 00358 
STOP BULLYING ORDER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRENT LANGTHORN 

APPLICANT 
-v- 
DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL DEVELOPMENT AND 
ANOTHER 

RESPONDENTS 
CORAM COMMISSIONER T KUCERA 
DATE WEDNESDAY, 3 JUNE 2026 
FILE NO/S S 21 OF 2025 
CITATION NO. 2026 WAIRC 00358 
 
Result Order issued 
Representation 
Applicant Mr Trent Langthorn 
First Respondent Mr Michael McIlwaine (of counsel) 
Second Respondent Mr Nicholas Morrison (of counsel) 
 

Order 
WHEREAS Mr T Langthorn filed, on 21 May 2026 a Form 1A – Multipurpose Form, in which he sought leave to file a further 
witness outline and documents on which he intends to rely (further outline and documents), that were not filed within time, 
pursuant to order 1 of the programming orders the Commission previously issued in this matter [2026] WAIRC 00220. 
WHEREAS the first and second respondents (respondents) did not oppose the Commission granting leave to the applicant to file 
the further outline and documents, provided the respondents receive a corresponding extension of time to file any responsive 
outlines and/or documents.  
WHEREAS the respondents have each reserved their rights to object to the admissibility of some of the further documents the 
applicant has filed. 
HAVING heard from Mr T Langthorn, on his own behalf, Mr M McIlwaine (of counsel) on behalf of the first respondent and Mr N 
Morrison (of counsel) on behalf of the second respondent, the Commission, pursuant to the powers conferred under the Industrial 
Relations Act 1979 (WA), hereby orders –  

1. THAT the applicant’s further witness outline and documents received in the Registry on Sunday 24 May 2026, be 
accepted for filing. 

2. THAT the respondents are to file their witness outlines and any documents on which they intend to rely by Friday 19 June 
2026. 

3. THAT the matter be listed for a further directions hearing on a date to be fixed, not before Friday 19 June 2026.  
4. THAT the applicant is not permitted to file any further witness outlines or documents without first applying for leave.  
5. THAT there be liberty to apply. 

(Sgd.)  T KUCERA, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00341 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRADLEY MARK FLAVEL 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 25 MAY 2026 
FILE NO/S U 18 OF 2025 
CITATION NO. 2026 WAIRC 00341 
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Result Order issued 
Representation 
Applicant Mr B Flavel 
Respondent Mr M McIlwaine (of counsel) 
 

Order 
HAVING heard from the applicant on their own behalf, and Mr M McIlwaine (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –  

THAT applications U 18 of 2025 and U 21 of 2025, be heard and determined together.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2026 WAIRC 00339 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CAMERON MITCHELL 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 25 MAY 2026 
FILE NO/S U 21 OF 2025 
CITATION NO. 2026 WAIRC 00339 
 

Result Order issued 
Representation 
Applicant Mr C Mitchell 
Respondent Mr M McIlwaine (of counsel) 
 

Order 
HAVING heard from the applicant on their own behalf, and Mr M McIlwaine (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –  

THAT applications U 18 of 2025 and U 21 of 2025, be heard and determined together.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2026 WAIRC 00338 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CAMERON MITCHELL 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE MONDAY, 25 MAY 2026 
FILE NO. U 21 OF 2025 
CITATION NO. 2026 WAIRC 00338 
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Result Direction issued 
Representation  
Applicant Mr C Mitchell 
Respondent Mr M McIlwaine (of counsel)  
 

Direction 
HAVING heard from the applicant on his own behalf, and Mr M McIlwaine (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs –  

(1)  THAT the applicant file an outline of written submissions upon which they intend to rely by no later than 25 June 
2026. 

(2)  THAT the respondent file an outline of written submissions upon which they intend to rely by no later than 2 July 
2026. 

(3) THAT the parties have liberty to apply on short notice.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 
 

2026 WAIRC 00369 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEBORAH CORREIA 

APPLICANT 
-v- 
CHILD AND ADOLESCENT HEALTH SERVICE 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 5 JUNE 2026 
FILE NO. U 24 OF 2026 
CITATION NO. 2026 WAIRC 00369 
 

Result Directions issued 
Representation  
Applicant Ms E Orman (of counsel) on behalf of the applicant 
Respondent Mr J Raja as an agent on behalf of the respondent 
 

Direction 
HAVING heard from Ms E Orman (of counsel) on behalf of the applicant, and Mr J Raja as an agent on behalf of the respondent, 
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) and by consent, hereby directs –  

1. THAT the directions hearing listed on Monday, 8 June 2026 be vacated; 
2. THAT the parties file an agreed statement of facts by 26 June 2026; 
3. THAT the applicant’s outline of submissions and evidence be filed by 24 July 2026; 
4. THAT the respondent’s outline of submissions and evidence be filed by 21 August 2026; 
5. THAT the applicant’s submission and evidence in reply be filed by 4 September 2026; and 
6. THAT a hearing be listed on a date to be fixed, not before 11 September 2026. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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2026 WAIRC 00362 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DANIEL RYAN CLEMENT 

APPLICANT 
-v- 
DEPARTMENT OF FIRE AND EMERGENCY SERVICES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE THURSDAY, 4 JUNE 2026 
FILE NO. U 111 OF 2024 
CITATION NO. 2026 WAIRC 00362 
 

Result Direction issued 
Representation  
Applicant Mr D Clement 
Respondent Mr J Carroll (of counsel) 
 

Direction 
HAVING heard from the applicant on their own behalf and Mr J Carroll (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs –  

(1) THAT the question of whether the applicant has leave to proceed with this application out of time is to be heard and 
determined as a preliminary matter (Preliminary Matter). 

(2) THAT the applicant file and serve any outlines of witness evidence, any documents and any written submissions 
upon which he seeks to rely upon at the hearing of the Preliminary Matter by no later than 4.00 PM on 1 July 2026.  

(3) THAT the respondent file and serve any outlines of witness evidence, any documents and any written submissions 
upon which it seeks to rely upon at the hearing of the Preliminary Matter by no later than 4.00 PM on 22 July 2026.  

(4) THAT the matter be listed for a hearing of up to half a day for the hearing of the Preliminary Matter on a date to be 
fixed not before 27 July 2026.  

(5) THAT the parties have liberty to apply on short notice. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2026 WAIRC 00313 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HENDRY HALVORSEN 

APPLICANT 
-v- 
PILBARA PORTS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 20 MAY 2026 
FILE NO/S U 131 OF 2025 
CITATION NO. 2026 WAIRC 00313 
 

Result Extension of time granted 
Representation 
Applicant Mr H Halvorsen 
Respondent Mr R Boothman (of counsel) 
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Order 
HAVING heard from the applicant on their own behalf and Mr R Boothman (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –  

(1) THAT the respondent’s time for filing in accordance with Direction (2) of [2026] WAIRC 00257 be and is hereby 
extended to 22 May 2026. 

(2) THAT the applicant’s time for filing in accordance with Direction (3) of [2026] WAIRC 00257 be and is hereby 
extended to 12 June 2026.  

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

NOTICES—Appointments— 

2026 WAIRC 00375 
Designation of Officers 
Section 99Cand 99D(C) 

Industrial Relations Act 1979 
In my capacity as the Chief Executive Officer of the Department of the Registrar Western Australian Industrial Relations 
Commission, within the meaning of section 7 of the Industrial Relations Act 1979; and 
Pursuant to section 93(1AC) of the Industrial Relations Act 1979, I DESIGNATE the person nominated, being SOPHIE ETHNE 
GRACE PONTIFEX as a DEPUTY REGISTRAR, to exercise the powers conferred under the Industrial Relations Act 1979 or any 
other written laws, from 25 May 2026 until further notice. 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 
19 May 2026 

 
 

NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2026 WAIRC 00374 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application Nos. APPL 32 of 2026 
 APPL 33 of 2026 
 APPL 34 of 2026 
 APPL 35 of 2026 
 APPL 36 of 2026 

CANCELLATION OF THE FOLLOWING AWARDS: 
AIR CONDITIONING AND REFRIGERATION INDUSTRY (CONSTRUCTION AND SERVICING) AWARD NO. 

10 OF 1979 
GATE, FENCE AND FRAMES MANUFACTURING AWARD 

SHEET METAL WORKERS' AWARD NO. 10 OF 1973 
THERMAL INSULATION CONTRACTING INDUSTRY AWARD 

VEHICLE BUILDERS' AWARD 1971 
NOTICE is given of applications APPL 32 of 2026, APPL 33 of 2026, APPL 34 of 2026, APPL 35 of 2026 & APPL 36 of 
2026 by the Commission’s Own Motion pursuant to s 47(1) of the Industrial Relations Act 1979 (WA) (IR Act). 
In light of the current scope provisions of the Manufacturing, Maintenance and Metal Trades Award which now covers the the 
following awards, the Commission intends to make an order to cancel these awards on the grounds that there is no employee to 
whom they apply. 

1. Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 
2. Gate, Fence and Frames Manufacturing Award 
3. Sheet Metal Workers' Award No. 10 of 1973 
4. Thermal Insulation Contracting Industry Award 
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5. Vehicle Builders' Award 1971 
Pursuant to section 47(4) of the IR Act, any person may, within 30 days of the day on which this notice is first published, 
object to the Commission making the order referred to in the notice. Pursuant to regulation 15(2) of the Industrial Relations 
Commission Regulations 2005 (WA), a notice of objection must clearly state the grounds of the objection and must specify 
with particularity the manner in which the objector is, or is likely to be, affected by the application. 
The approved form, a Form 1A – Multipurpose Form, is available on the Western Australian Industrial Relations 
Commission’s website at www.wairc.wa.gov.au under ‘Resources’ and then ‘Applications & Forms’ and can be lodged online 
or filed with the Registry at registry@wairc.wa.gov.au. 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 

8 JUNE 2026 
 

 

PUBLIC SECTOR INDUSTRIAL MATTERS—Matters dealt with 

2026 WAIRC 00320 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2026 WAIRC 00320 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD : MONDAY, 13 APRIL 2026 
DELIVERED : WEDNESDAY, 20 MAY 2026 
FILE NO. : P 27 OF 2025 
BETWEEN : GRANT ANDREW JACKSON 

Applicant 
AND 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 
Respondent 

FILE NO. : P 33 OF 2025 
BETWEEN : LOUISE SMITH 

Applicant 
AND 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 
Respondent 

FILE NO. : P 35 OF 2025 
BETWEEN : GRANT ALEXANDER MACDONALD 

Applicant 
AND 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 
Respondent 

 

CatchWords : Industrial Law (WA) – Reclassification claims – Work value change – Change in the nature 
of duties and responsibilities –BIPERS job evaluation tool – Principles applied –
 Reclassification warranted – Applications granted 

Legislation : Biosecurity and Agriculture Management Act 2007 (WA) 
Fish Resources Management Act 1994 (WA). 
Industrial Relations Act 1979 (WA) 

Result : Applications granted 
Representation: 

http://www.wairc.wa.gov.au/
mailto:registry@wairc.wa.gov.au
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Counsel: 
Applicant (P 27/2025) : Mr G Jackson 
Applicant (P 33/2025) : Ms L Smith 
Applicant (P 35/2025) : Mr G MacDonald 
Respondent : Ms H Ticehurst (of counsel) on behalf of the Director General,  

Department of Primary Industries and Regional Development 
Solicitors: 
Respondent : State Solicitors Office 
 

Case(s) referred to in reasons: 
Commission’s Own Motion [2025] WAIRC 00365; (2025) 105 WAIG 1184 
United Voice WA v The Minister for Health in his incorporated capacity under s 7 of the Hospitals and Health Services Act 1927 
(WA) as the hospitals formerly comprised in the Metropolitan Health Service Board [2014] WAIRC 01098, (2014) 95 WAIG 178 

Reasons for Decision 

Contents Paragraph 
number 

Approach to reclassification claims [8] 
Overview of Organisational Structure, Positions and Relevant History [11] 
Evidence before the Commission [32] 
Has there been a significant change in work value? [35] 

 
PQI Technical Services [39] 
PQI Checkpoints and Surveillance [56] 
PQI Import Clearance [71] 

BIPERS WORK VALUE ASSESSMENT  
 Scope of Activities [87] 
  PQI Technical Services [98] 
  PQI Import Clearance [107] 
 Interpersonal Skills [115] 
  PQI Technical Services and PQI Checkpoints Surveillance [123] 
  PQI Import Clearance [135] 
 Influence on results [138] 
 Conclusion on BIPERS Job Evaluation [151] 
Consideration of Comparative Positions [154] 
Holistic Assessment [165] 
Conclusion and disposition [171] 

1 In October 2025 the applicants each made a request to the respondent that their positions be reclassified from their existing 
classification Level 6 to Level 7. 

2 The three positions that were the subject of the requests were: 
(a) Principal Quarantine Inspector (PQI) (Technical Services) Position Number 70190823 currently held by Mr Grant 

Jackson. 
(b) PQI (Checkpoints and Surveillance) Position Number 70190767 currently held by Ms Louise Smith. 
(c) Principal Inspector (Import Clearance) Position Number 70190797 currently held by Mr Grant MacDonald. 

3 The applicants contended that there has been a significant increase in the work value of these positions since 2019 warranting 
reclassification. Their applications were supported by their line manager. 

4 The respondent’s People and Culture team considered the reclassification requests. They concluded that there had not been a 
significant change in work value for any of the three positions, and that the positions were properly classified as Level 6. The 
decisions declining to reclassify the positions were formally communicated to the applicants on 19 December 2025. 

5 The applicants have referred their reclassification claims to the Western Australian Industrial Relations Commission pursuant 
to Part II Division 2AA Subdivision 2 ‘Certain industrial matters relating to government officers’ of the Industrial Relations 
Act 1979 (WA) and s 29(1)(h). Sections 29(1)(h) and 36AA make it clear that claims relating to the reclassification of an office 
held by a government officer is an industrial matter over which the Commission has jurisdiction. 

6 There are six areas of dispute between the applicants and the respondent which I must resolve in determining whether the 
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positions should or should not be reclassified at Level 7. First, I must decide whether there has been a significant change in the 
work value of the positions between 2019 and October 2025. Only if there has been a significant change in work value will it 
be necessary to resolve the remaining five issues, which are: 
(a) how the Scope of Activities (Factor 3) of two of the positions should be assessed using the BIPERS job evaluation 

tool. The respondent and Ms Smith agree as to the degree of this factor for the PQI (Checkpoints Surveillance) 
position; 

(b) how the Interpersonal Skills requirements (Factor 4) of each of the positions should be assessed using BIPERS; 
(c) how the Influence on Results (Factor 7) of each of the positions should be assessed using BIPERS; 
(d) what classification is appropriate having regard to comparative roles internally and externally; and 
(e) what classification is appropriate taking a holistic approach? 

7 There is no dispute that the applicants have been performing any higher level duties for a continuous period of 12 months. 
Approach to reclassification claims 
8 The test the Commission applies when considering work value changes is derived from Principle 7 of the 

Statement of Principles – July 2025 at Schedule 2 of the 2025  State Wage Case Order: Commission’s Own Motion [2025] 
WAIRC 00365; (2025) 105 WAIG 1184: 

7. Work Value Changes 
7.1 Applications may be made for a wage increase under this Principle based on changes in work value. 
7.2 Changes in work value may arise from significant changes in the nature of the work, skill and 

responsibility required or the conditions under which work is done. Changes in work by themselves 
may not lead to a change in wage rates. 

7.3 The Commission may make a determination varying wage rates under this Principle if it is satisfied 
that the variation is necessary and justified by significant changes in work value related to any of the 
following: 
7.3.1 the nature of the work; 
7.3.2 the level of skill or responsibility involved in doing the work; 
7.3.3 the conditions under which the work is done. 

7.4 If the Commission varies the wage rates in an award on work value grounds, it must ensure that any 
new or changed rates of pay are confined to those employees whose work value has changed. Work 
value increases should not be flowed on to other awards to maintain relativities between awards or 
particular classifications in awards. 

7.5 Where new or changed work justifying a higher rate is performed only from time to time by persons 
covered by a particular classification or where it is performed only by some of the persons covered by 
the classification, the new or changed work should be compensated by a special allowance which is 
payable only when the new or changed work is performed by an employee and not by increasing the 
rate for all employees working at that classification. 

7.6 The time from which work value changes in an award should be measured is any date that on the 
evidence before the Commission is relevant and appropriate in the circumstances. 

7.7 Care should be exercised to ensure that changes which were or should have been taken into account in 
any previous work value adjustments or in a structural efficiency exercise are not included in any 
work evaluation under this provision. 

7.8 A past work value assessment which was not free of gender-based undervaluation would not 
constitute a proper assessment of work value. 

7.9 Where the conditions specified in 7.2 and 7.3 are met, an assessment will have to be made as to how 
that alteration should be measured in money terms. The assessment should normally be based on the 
previous work and the nature and extent of the change in work. 

7.10 The expression “the conditions under which the work is done” relates to the environment in which the 
work is done. 

7.11 The Commission should guard against contrived classifications and over classification of jobs. 
7.12 Any changes in the nature of the work, skill and responsibility required or the conditions under which 

the work is done, taken into account in assessing an increase under any other provision of these 
Principles, shall not be taken into account in any claim under this provision. 

9 In United Voice WA v The Minister for Health in his incorporated capacity under s 7 of the Hospitals and Health Services 
Act 1927 (WA) as the hospitals formerly comprised in the Metropolitan Health Service Board [2014] WAIRC 01098, (2014) 
95 WAIG 178, Commissioner Kenner (as he then was) said at [12]: 

12 The approach of the Commission has been to apply the test strictly. This means a substantial burden falls on an 
applicant in such matters. In relation to the requirement of ‘significant’ change, ‘significant’ does not 
necessarily mean ‘major’, but ‘to a meaningful degree, not insignificant, not immaterial, not trivial’. To be 
significant a factor does not have to be dramatic, sudden or eye-catching. A change, as in this case, may occur 
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subtly, gradually, even covertly but on examination prove to be ‘significant’: In re Mineral Sands (State) 
Award [1980] AR (NSW) 107. Significant change may be either evolutionary or revolutionary. Evolutionary 
change can be just as substantial and significant as revolutionary change: Hospital Salaried Officers Association 
of Western Australia (Union of Workers) v Royal Perth Hospital and Others (1987) 67 WAIG 554 at 
557. Further, “Incremental or cumulative change, when taken as a whole, may constitute such a level of change 
that developments have exceeded those which would reasonably be expected”: Hospital Salaried Officers 
Association of Western Australia (Union of Workers) v Royal Perth Hospital (2002) 83 WAIG 23. 

10 The Commission has issued Practice Note 1 of 2025 Reclassification Applications. Paragraph 5 of the Practice Note says that 
in determining reclassification applications, the Commission is performing a review of the decision made by the employer. The 
proceedings are not adversarial in the way other matters arbitrated by the Commission might be. If the application is 
successful, reclassification ought to ordinarily take effect from the date on which the employee formally notified the employer 
that reclassification is sought and provided sufficient information to enable a proper consideration of the application to be 
made. In this case, that date is 10 October 2025: Exhibit 1 p 253, 528, 841. 

Overview of Organisational Structure, Positions and Relevant History 
11 The Department of Primary Industries and Regional Development is the department responsible for regulating and advancing 

agricultural and food industries, fisheries and regional development within Western Australia. It administers three Ministerial 
portfolios: Agriculture and Food, Fisheries and Regional Development. 

12 In 2024-2025 the Department employed 1970 full time equivalent employees: Department of Primary Industries and Regional 
Development, Annual Report 2024-25 (2025) 187.  

13 The Department’s website describes its core activities as falling within three broad areas: biosecurity management, land 
resource management and aquatic resource management. Biosecurity management involves the minimisation of risks and 
impacts from biosecurity threats to the State’s people, environment and economy through frontline defence, prevention, 
detection, response and recovery. 

14 The Annual Report 2024-25 shows an organisational structure with four ‘pillars’ namely Biosecurity and Emergency 
Management, Fisheries and Sustainability, Industry and Economic Development and Primary Industries Development (there is 
a fifth branch of the structure for Corporate Services). 

15 Within the organisational structure, each pillar is divided into directorates, and each directorate into branches. 
16 Quarantine operations fall within the Operations and Compliance directorate of the Fisheries and Sustainability pillar. The 

Annual Report 2024-25 describes the Quarantine WA service as part of the Department’s biosecurity management functions: 
Exhibit 1 p 20. 

17 The director of the Quarantine branch is Mr Greg Pickles. He reports to the Executive Director, Operations and Compliance 
Directorate, Mr Bruno Mezzatesta. The Quarantine Branch Director position is classified as Specified Calling Level 5. 

18 The Quarantine Branch Director has responsibility for three operational areas or sections: 
(a) Checkpoints and Surveillance; 
(b) Import Clearance; and  
(c) Technical Services. 
:Exhibit 1 p 52, 110. 

19 The Quarantine branch’s role is to provide a regulated inspection and certification service of interstate imports of livestock, 
plant products and machinery (entering the state by road, air, rail, sea and mail), the interstate export of plant products and 
machinery, and the intrastate movement of livestock out of the Cattle Tick infected area. It provides a service to minimise the 
introduction and establishment of exotic plants and animal pests and diseases, by regulating the risk pathways associated with 
interstate movement and trade. This protects the economic, environmental and social amenities of the State. The branch must 
maintain strong partnerships with external stakeholders (import and export stakeholders, transport industry and the travelling 
public) and also internal stakeholders (the Biosecurity directorate and other pillars) in order to deliver its outcomes and 
services: Exhibit 1 p 127. 

20 Each position was established in 2019 as part of the Machinery of Government Organisational Development Plan (MOGODP) 
which amalgamated three former departments of Agriculture and Food, Fisheries and Regional Development and nine 
Regional Development Commissions. 

21 In 2024-2025 the Quarantine branch employed 68.7 Full Time Equivalent staff (70 employees) with 29.3 FTE in Checkpoints 
and Surveillance, 25 FTE in Import Clearance and 11 FTE in Technical Support, in addition to Mr Pickles and the three 
applicants: Exhibit 1 p 111. 

22 In March 2024 Mr Pickles made a recommendation to Mr Mezzatesta that several roles in the Quarantine branch be 
reclassified- that all Level 2, Level 4 and Level 6 positions be reclassified as Level 3, Level 5 and Level 7 respectively: Exhibit 
1 p 74. In making his recommendation, he relied upon classification reports prepared by Price Consulting Group dated 
February 2024 which recommended the reclassifications. 

23 The Department’s People and Culture team considered Mr Pickles’ recommendation, and in turn, People and Culture’s report 
and recommendations were given to the Deputy Director General of the relevant pillar for approval.  

24 On 18 December 2024 Mr Mezzatesta advised a group of Quarantine employees, including the applicants, that the Department 
had approved reclassification of the Quarantine Inspector positions from Level 2 to Level 3, and the Supervising Quarantine 
Inspector positions from Level 4 to Level 5, but that the Level 6 positions were assessed as having had no significant increase 
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to work value to warrant reclassification: Exhibit 1 p 79. 
25 The approved reclassifications were to take effect from 6 December 2024. 
26 The applicants disputed the Department’s decision not to reclassify their positions. On 10 October 2025 they each formally 

sought reclassification of their positions. 
27 Mr Pickles supported the applications for reclassification, confirming as the line manager of the positions that: 

(a) the rationale of the work at the higher level is correct for the work undertaken for the job area. 
(b) there is an ongoing business need for the work at the higher level. 
(c) there is no funding within the existing salary budget for the higher level classifications. 
(d) the applicants had undertaken the high work value continuously for at least the last 12 months. 
(e) The impact of reclassification on the established organisational structure would be minimal, and the reclassification 

would provide clearer promotion/succession planning that once naturally occurred when the structure was Levels 2, 
3, 4 and 6. 

28 On 9 December 2025 revised Job Description Forms (JDF) were endorsed and the position titles were changed to their current 
titles of Principal Inspector. 

29 In the meantime, the Department’s HR Business Partner completed reports into the reclassification applications which 
involved work value assessment, BIPERS evaluation and comparative assessments. The HR Business Partner concluded that 
the positions should each be classified at Level 6. 

30 After the Business Partner’s reports were checked for quality assurance, these conclusions were endorsed and communicated to 
the applicants on 19 December 2025. 

31 Under the Government Officers, Salaries, Allowances and Conditions Award 1989 there are two classification structures: the 
Schedule D general division classification structure and the Schedule E classification structure for specified callings. There are 
13 general division classifications being Levels 1 through to Level 9 and Class 1 to Class 4. The specified callings structure 
has ten levels: Levels 1 to 10. 

Evidence before the Commission 
32 The parties provided me with a joint bundle of documents which contained the documents each relied upon for the purpose of 

the reclassification claims: Exhibit 1. The joint bundle included the following key documents: 
(a) Each applicant’s reclassification request with supporting documents; 
(b) Memoranda from Mr Pickles supporting each reclassification request; 
(c) Each applicant’s written submissions in support of their reclassification request; 
(d) The 2019 JDFs for each position; 
(e) The updated 2025 JDFs for each position; 
(f) Job Evaluation Questionnaires (JEQ) completed by each of the applicants and Mr Pickles; 
(g) Four JDFs for comparative positions internally;   
(h) Two JDFs for comparative external positions; 
(i) The HR Business Partner’s reclassification reports for each request. 

33 Each of the applicants and Mr Pickles gave evidence by way of a written witness statement, and further oral evidence in 
answer to questions during the hearing. 

34 Of the respondent’s People and Culture team: 
(a) Ms Julie Lukosius, Assistant Director Talent and HR Business Partnering provided a written witness statement which 

outlined the public sector process and framework for classification decisions. Her witness statement also described 
the nature of BIPERS and its use: Exhibit 2. 

(b) Ms Belinda Piccoli, Human Resources Business Partner, provided a written witness statement explaining how she 
assessed the reclassification applications. She gave further oral evidence in answer to questions during the hearing. 

(c) Ms Niki Goulios, Manager Talent and Job Design provided a written witness statement explaining the quality 
assurance process the Department applied in  the reclassification reviews, her role in reviewing Ms Piccoli’s report 
for quality assurance, and her agreement with Ms Piccoli’s conclusions. She gave further oral evidence in answer to 
questions during the hearing. 

Has there been a significant change in work value? 
35 The Department is required to follow Commissioner’s Instruction 31 Classification and Remuneration of Public Sector 

Positions and the Position and Employee Reclassification Guidelines in determining reclassification applications. These 
documents make it clear that an employee requesting reclassification must provide a rationale of how and why the work value 
of the position has changed and the date of the change. 

36 A common theme that runs through all three reclassification applications is the claim that work value has increased 
significantly since 2019 as a result of a change in focus from inspection and certification services, to encompass education and 
enforcement. Mr MacDonald described the effect of this change succinctly: 

We were given relatively straightforward instructions on what was required to be done and then my responsibility is 
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obviously to make sure we were doing that and to make sure the clients et cetera are aware of those requirements. I think 
since the changes have occurred, there’s been obviously a large push to us to integrate more into the enforcement area as 
well….a whole new range of skills….further training, a lot more responsibilities in making sure evidentiary standards 
were met and making sure that when people are reporting on such things that we – people are using their powers 
correctly: Ts 33 

37 Mr MacDonald said the positions six or seven years ago were about implementation of information and changes that were 
given to or imposed on the sections, whereas now the positions are expected to consult, advise, develop and plan for how 
services will be delivered. 

38 As Mr MacDonald said, this has increased the responsibilities of the positions, as well as the communications, knowledge and 
leadership required. 
PQI Technical Services 

39 Mr Jackson’s reclassification request refers to a ‘significant change in work value’ by reference to a comparison between the 
current JDF ‘compared to previous versions’ effective in practice from early 2022: Exhibit 1 p 254, 256. It asserts that ‘the 
scope, complexity, and strategic impact of this role have increased significantly’: Exhibit 1 p 255. 

40 According to Mr Jackson, work value changes were driven by: 
(a) The increasing complexity of biosecurity enforcement responsibilities. 
(b) The integration of co-regulatory systems and cross-agency collaboration. 
(c) The need for strategic planning, policy development, and high-level stakeholder engagement. 
(d) Departmental focus on continuous improvement and alignment with whole-of-government initiatives: Exhibit 1 p 

256.  
41 Mr Jackson lists eight areas of the position’s responsibilities which involve work value increases:  

1. Leadership; 
2. Scope; 
3. Policy; 
4. Strategic Input; 
5. Stakeholder Engagement; 
6. Performance Monitoring; 
7. Ministerial Work; and  
8. Business Planning. 
:Exhibit 1 p 257-256. 

42 Ms Piccoli considered these submissions in her work value assessment. She noted that the 2019 and 2025 JDFs contained 
many similarities, which is unsurprising given that they are JDFs for the same position, as it has evolved over time: Exhibit 1 p 
240-241. She also noted that the main differences between the JDFs are: 
(a) a more strategic focus, in particular planning and risk management for the section. 
(b) Leads and manages the delivery of co-regulatory systems (Quarantine Facilities and Quality Assurance 

arrangements) administered by the Department, under the Biosecurity and Agriculture Management Act 2007 (WA), 
ensuring effective implementation, compliance, and stakeholder engagement. 

43 Ms Piccoli reported: 
It is evident that team leadership has always formed a key component of this position, along with planning, coordination, 
prioritisation, coaching and mentoring to meet operational requirements. Therefore, there is no change in responsibility 
between the current and proposed position descriptions in relation to this factor. All these tasks are a requirement for 
positions that manage people.  
The scope of the position also remains unchanged, as the role has always had a regulatory / compliance focus, including 
an education and enforcement component. The Executive Director confirmed that the scope of the position has not 
changed, indicating that work volume may have increased, however the complexity of the role remains the same.   
Further clarification was sought from the Executive Director regarding the changes to the scope and complexity of this 
proposed position. It was determined the complexity of the role has not significantly increased. However, a change in 
compliance focus from mitigation of the biosecurity risk to consideration of sanctions has resulted in the need for a 
greater understanding of evidence collection and the legislation. The duties of the Technical Services team, include 
assessment of and recommendation of  appropriate sanctions for non-compliance, in accordance with legislation and 
procedures. The team have progressed along the compliance continuum from being a simple eradication of illegally 
imported items to mitigate risk, to now recording instances of individuals that are attempting to bring items into WA and 
then imposing relevant sanctions. This occurred to align with Fisheries compliance operations, around the inception of 
DPIRD as a Department. Therefore, the requirement for an increased understanding of the legislation, along with 
knowledge around evidence requirements for prosecution (where applicable) has impacted the operations of the Technical 
Services team and therefore, the escalation point to this Principal Inspector position. 
This position has always had input into strategic planning, performance management and process improvement, along 
with providing advice to the Director for the Section. Therefore, this has not changed and has no impact on the work 
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value of the position.  
This position has always been a key role in the development and implementation of policies and procedures for the team. 
This has not changed and the position still requires approval from the Director prior to implementation of policies and 
procedures. Reporting and responses to Ministerial questions has also formed part of this role since its review in 2024. 
This position has always been required to liaise with various internal and external stakeholders, Departmental 
Section/Branches. This has been a requirement to perform the duties of this position. Therefore, there is no change in the 
work value of the position in relation to this factor. 
This proposed position will manage, plan and direct the Quarantine Technical Services job area (Section) in the delivery 
of education, compliance and enforcement and administration activities relating to biosecurity and other delegated 
legislation administered by the Department, which has a large influence on outputs/outcomes within the Quarantine 
function (Branch).  
This role also leads and manages the delivery of co-regulatory systems (Quarantine Facilities and Quality Assurance 
arrangements) administered by the Department, under the Biosecurity and Agriculture Management Act 2007, ensuring 
effective implementation, compliance, and stakeholder engagement. 
Exhibit 1 p 241-242 

44 Comparing the 2019 and 2025 JDFs, the role summary is considerably expanded from one paragraph to four. The 2019 role 
summary refers to leadership, management and direction of the section in ‘technical and administrative services that support 
the provision of quarantine inspection and certification services’ (emphasis added). 

45 The 2025 JDF’s role summary refers to: 
(a) managing, planning and directing education, compliance and enforcement and administration activities relating to 

biosecurity; and  
(b) leading and managing the delivery of co-regulatory systems (Quarantine Facilities and Quality Assurance 

arrangements), ensuring effective implementation, compliance and stakeholder engagement. 
46 An increase in a JDF’s word count is not, in and of itself, an increase in work value. A change to the language, or an increase 

in the adjectives used to describe a particular function does not equate to a change in work value. However, the changes to the 
role summary are not merely different ways of describing the same function. The changes are substantive, in that they involve 
new and broader functions that go well beyond managing technical and administrative services supporting quarantine 
inspection and certification. 

47 In the 2019 JDF the key responsibilities for the role are listed under two headings ‘Technical Support,’ reflecting the section’s 
then focus on provision of technical and administrative services, and ‘Stakeholder Engagement’. In the 2025 JDF the key 
responsibilities are grouped under four headings, including Stakeholder Engagement, and additionally ‘Education, Compliance 
and Enforcement’ and ‘Co-Regulatory Systems.’ 

48 I agree with Ms Piccoli’s conclusion that leadership responsibilities are described in very similar terms and are generally 
consistent across both JDFs. However, the leadership responsibilities have a broader scope, in light of the broader scope of the 
section’s activities, as described by the role summary. 

49 Under the new heading Education, Compliance and Enforcement responsibilities, three responsibilities are described, which 
are not referred to in the 2019 JDF. Specifically, the 2025 JDF refers to delivery of education, compliance and 
enforcement activities relating to biosecurity and other delegated legislation administered by the Department. The 2019 JDF 
does not refer at all to education nor enforcement functions.  

50 Similarly, while both the 2019 JDF and the 2025 JDF involve responsibility for development, implementation and review of 
operational procedures, policies and guidelines, in 2019 this responsibility was limited to those policies, etc that ‘support the 
provision of compliance’(emphasis added) whereas in 2025 this was about ‘enabling delivery of enforcement and 
administration activities across the Section.’ Again, this is a larger scope of responsibility , reflecting greater influence.  

51 Under the new heading for ‘Co-Regulatory Systems’ the two key responsibilities listed are new. 
52 The 2025 JDF has a new responsibility for drafting ministerial briefing notes, responses to ministerial and parliamentary 

questions and responding to complaints. 
53 Both the 2019 and 2025 JDF refer to responsibilities in stakeholder engagement. The 2025 JDF makes it clear that the 

responsibilities are for both internal and external stakeholders, by reference to industry, other government departments and 
private external stakeholders. The 2019 JDF does not refer expressly to external stakeholders. Mr Jackson’s evidence was that 
the role now includes negotiating and maintaining collaborative partnerships with external stakeholders, whereas the role 
previously focused on internal coordination and compliance liaison: Exhibit 1 p 257. Ms Piccoli concluded that the position 
has always ‘been required to liaise’ with external stakeholders and that there has been no change in work value in relation to 
this factor. How she arrived at this conclusion, and what evidence supports it, is not clear. Ms Piccoli does not appear to have 
taken into account the increased focus the 2025 JDF places on external stakeholders, or Mr Jackson’s evidence that the role 
does not merely ‘liaise’ with external stakeholders. 

54 Ms Piccoli concluded that the scope of the position remained unchanged. She did so, apparently on the basis of responses 
provided by the Executive Director. The Executive Director did not give evidence. There is nothing before me to substantiate 
whether he held the view that the scope had not changed and if he did, why he held that view. Such a view is inconsistent with 
the comparison of the JDFs I have outlined. It also appears to be inconsistent with the Executive Director’s acknowledgement 
that there had been a ‘change in compliance focus from mitigation of the biosecurity risk to consideration of sanctions, 
requiring a need for greater understanding of evidence collection and legislation.’ 
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55 Having regard to the evidence before me, and in particular my comparison of the 2019 and 2025 JDF’s I am satisfied that there 
has been a significant change in the work value of the PQI (Technical Services) position. 
PQI Checkpoints and Surveillance 

56 Ms Smith’s reclassification request refers to a significant increase in work value since 2019 by virtue of an increase in the size 
and complexity of operations within the job area, including: 

• an increase from 19 to 30 FTEs supervised/controlled by the position (58%increase). 
• additional responsibility in independently developing, implementing and reviewing policies, procedures, and 

guidelines for the job area. 
• significant changes (skill and responsibility) in implementing enforcement activities. 
• increased engagement and collaboration with internal and external stakeholders. 
• there are new roles and responsibilities not listed on the 2019 JDF: Exhibit 1 p 529. 

57 She says these changes were the result of an evolution of the role to greater focus on strategic leadership, driven by 
organisational restructuring under the MOGODP by which quarantine responsibilities were integrated with the Operations and 
Compliance Directorate. She refers to increasing complexity of biosecurity enforcement and administration as well as the 
increasing need for cross-functional collaboration with other areas of the Department and external agencies and stakeholders. 

58 Ms Smith provided a detailed comparison of the 2025 JDF for the position with the 2019 JDF, explaining how the different 
responsibilities listed amounted to increases in work value. There are many examples given. The most telling is the transfer of 
the WA/NT Road Checkpoint to the position in 2020, with responsibility for supervision of an additional 
11 permanent employees and 6 casual employees. She says that the changes in enforcement activities and increased 
compliance standards has led to increased coordination, planning and time management demands. As the role now manages 
and directs enforcement activities, which it did not do prior to 2019, the role’s operational impact and accountability are 
significantly increased. The position has, for instance, needed to implement Compliance and Body Worn Camera training, and 
training to become authorised under the Fish Resources Management Act 1994 (WA). 

59 Ms Piccoli considered these submissions in her work value assessment. She noted that the 2019 and 2025 JDFs contained 
many similarities, which is again unsurprising given that they are JDFs for the same position, as it has evolved over time: 
Exhibit 1 p 518. She also noted that the main differences between the JDFs are:  
(a) a more strategic focus, in particular planning and risk management for the section. 
(b) an increased level of responsibility and decision making in relation to the development, implementation and review 

of policy, procedures and guidelines within the Section. Director approval is no longer required on checkpoint and 
surveillance related policies/procedures. 

60 Ms Piccoli reported: 
It is evident that team leadership has always formed a key component of this position, along with planning, coordination, 
prioritisation, coaching and mentoring to meet operational requirements. Therefore, there is no change in responsibility 
between the current and proposed position descriptions in relation to this factor. All these tasks are a requirement for 
positions that manage people. 
Further clarification was sought from the Director Quarantine and Executive Director Operations and Compliance 
regarding the changes to the scope and complexity of this proposed position. It was determined the complexity of the role 
has not significantly increased. However, the duties of the Checkpoints and Surveillance team, that this position manages, 
now record illegal transportation across borderline attempts in a data base, check this data for each case as it arises, then 
the front-line team members impose appropriate sanctions for non-compliance, in accordance with legislation and 
procedures. The team have progressed along the compliance continuum from being a simple eradication of illegally 
transported items to mitigate risk, to now recording instances of individuals that are attempting to bring items into WA 
and then imposing relevant sanctions. This occurred to align with Fisheries compliance operations, around the inception 
of DPIRD as a Department. With these changes to duties, the requirement for an increased understanding of the 
legislation, along with knowledge around evidence requirements for prosecution (where applicable) has impacted the 
operations of the Checkpoint and Surveillance team and therefore, the escalation point to this Principal Inspector position. 
Additional leadership of the WA/NT Road Checkpoint team within the section, does add additional volume of people 
management responsibilities.  However, this team would be working with the same legislation, similar policies and 
procedures, which would not increase the complexity, or work value of the position.  
The addition of one piece of legislation, with the Fish Resources Management Act 1994, impacts the duties of this role, 
with the requirement to understand and apply this to operations within the Section. However, this doesn’t increase the 
work value and/or complexity of the role. The additional piece of legislation, once learnt, would be applied in a similar 
way to other legislation that this role operates within.  
The management and coordination of detector dogs has always been part of this.  In terms of the financial component 
with the procurement of the Detector Dogs, the Director would be required to approve the financial component regarding 
procurement of detector dogs.  
This position has always had input into strategic planning, performance management and process improvement, along 
with providing advice to the Director for the Section.  Therefore, this has not changed and has no impact on the work 
value of the position. 
This position has always been required to liaise with various internal and external stakeholders, Departmental 
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Section/Branches. This has been a requirement to perform the duties of this position. Therefore, there is no change in the 
work value of the position in relation to this factor. 

61 This assessment is ultimately based on a comparison of JDFs, but gives little to no regard to Ms Smith’s detailed description of 
the work the JDF requires the position to undertake and how it has changed since 2019. It therefore downplays the work value 
changes without accurately reflecting the reality of the position’s changed requirements. 

62 Even if the JDFs are viewed in isolation, comparing the 2019 and 2025 JDFs, the role summary has considerably expanded 
from one paragraph to four. The 2019 role summary describes the role as ‘leads, manages and directs the Quarantine 
Checkpoints and Surveillance Section in the delivery of effective and efficient quarantine inspection and certification services. 
Develops implements and monitors policies, procedures and protocols to ensure compliance’(emphasis added). 

63 The 2025 JDF’s role summary refers to: 
Manages, plans and directs the Quarantine Checkpoints and Surveillance job area (Section) in the delivery of education 
and enforcement activities relating to biosecurity and other delegated legislation administered by the Department, which 
has a large influence on outputs within the Quarantine function (Branch). 
Mentors and provides advice to Supervising and Senior Quarantine Inspectors on legislation interpretation and 
implementation, operational planning and preparation of compliance and investigation reports. 
Independently develops, implements and reviews operational procedures, policies and guidelines to enable the delivery of 
effective biosecurity and regulatory enforcement and administration activities across Checkpoints and Surveillance. 
Provides strategically focussed advice and expertise to the Director Quarantine and other senior staff regarding current, 
evolving, or emerging issues. 
Exhibit 1 p 573-574 

64 These changes to the role summary are not merely different ways of describing the same function. The changes are substantive. 
The requirement to provide strategic advice is entirely new and involves a substantially greater degree of responsibility. The 
focus of the role has generally changed from managing the delivery of an inspection and certification service to planning and 
designing a more complex service that encompasses education and enforcement. 

65 In the 2019 JDF the key responsibilities for the role are listed under two headings ‘Checkpoints and Surveillance’ reflecting the 
section’s then focus on operational provision of services, and ‘Stakeholder Engagement’. In the 2025 JDF the key 
responsibilities are grouped under five headings, including Stakeholder Engagement, and additionally include ‘Education, 
Compliance and Enforcement’ and ‘Detector Dog Unit.’ 

66 I agree with Ms Piccoli’s conclusion that leadership responsibilities are described in very similar terms and are generally 
consistent across both JDFs. However, the leadership responsibilities have a broader scope, in light of the broader scope of the 
section’s activities, as described by the role summary. This is reflected in the fact that the 2025 JDF requires the position to 
specifically mentor and provide advice to Supervising and Senior Quarantine Inspectors on legislation, planning, preparation 
and investigation reports. 

67 The 2025 JDF has a new heading for Education, Compliance and Enforcement responsibilities. There are three responsibilities 
described, which are not referred to in the 2019 JDF. The 2025 JDF refers only to the development of policies, procedures and 
protocols to ensure compliance, whereas now the purpose is to enable the delivery of enforcement and administration activities 
across the section. 

68 These changes reflect a larger scope of responsibilities.  
69 Ms Piccoli concluded that the scope of the position remained unchanged. She did so, apparently on the basis that Mr Pickles 

and the Executive Director confirmed that the complexity of the position had not significantly increased. Mr Pickles denied 
having or giving this opinion. His evidence contradicted it. I set out the position in relation to Ms Piccoli’s consultation with 
the Executive Director at [54] above. The conclusion appears to be inconsistent with Ms Piccoli’s acknowledgement that the 
duties of the position had increased, and that the team ‘have progressed along the compliance continuum from being a simple 
eradication of illegally transported items to…imposing relevant sanctions’: Exhibit 1 p 241. 

70 Having regard to the evidence before me, and in particular my comparison of the 2019 and 2025 JDFs I am satisfied that there 
has been a significant change in the work value of the PQI (Checkpoints and Surveillance) position. 
PQI Import Clearance 

71 Mr MacDonald’s reclassification request refers to a significant increase in work value since 2019 by virtue of the addition of 
Fisheries responsibilities to the Operations and Compliance Directorate. He says: 

The position now includes greater leadership responsibilities and has had to incorporate direction from an inspection 
service-based activity to leading teams in an enforcement work environment requiring a change in team culture and 
skills. Changes also include greater responsibility in consulting with internal and external stakeholders which has an 
increased impact on results of the section and the Agencies goals. It has greater autonomy in decision making and 
implementing policy and procedures within the section and across the Branch. It also has greater responsibility to provide 
knowledge-based expertise and direction across other areas within DPIRD who implement Biosecurity and Enforcement 
policies and protocols that ensure impacts on resourcing and industries is considered (emphasis added): Exhibit 1 p 843. 

72 Mr MacDonald provided a detailed comparison of the current duties for the position with the 2019 JDF, explaining how the 
different responsibilities listed in the JDF amounted to increases in work value. For example, Mr MacDonald refers to the 
scope of the position broadening to other regulatory activities beyond quarantine inspection and certification to compliance-
based activities such as education, and the enforcement and administration of a greater range of legislation. He says the new 
focus on enforcement has required the position to engage heavily with other compliance and legal sections within the agency to 
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establish standards and processes for dealing with non-conformance and ensure a coordinated approach to evidence gathering 
and reporting. 

73 Mr MacDonald also points to new duties in analysing and evaluating the section’s performance, where previously the focus 
was on compliance and service delivery, not strategic analysis. 

74 Ms Piccoli considered these submissions in her work value assessment. She noted that the 2019 and 2025 JDFs contained 
many similarities, which is unsurprising given that they are JDFs for the same position, as it has evolved over time: Exhibit 1 p 
830. She also noted that the main differences between the JDFs are: 
(a) a more strategic focus, in particular planning and risk management for the section. 
(b) increased level of responsibility and decision making in relation to the development, implementation and review of 

policy, procedures and guidelines within the section. Director approval is no longer required on import related 
policies/procedures. 

75 Ms Piccoli reported in substantially the same terms as she did for Mr Jackson and Ms Smith in relation to the team leadership 
requirements. She goes on to say: 

Further clarification was sought from the Director Quarantine and Executive Director Operations and Compliance 
regarding the changes to the scope and complexity of this proposed position. It was determined the complexity of the role 
has not significantly increased. However, the duties of the Import Clearance team, that this position manages, now record 
illegal importation attempts in a data base, check this data for each case as it arises, then the front-line team members 
impose appropriate sanctions for non-compliance, in accordance with legislation and procedures. The team have 
progressed along the compliance continuum from being a simple eradication of illegally imported items to mitigate risk, 
to now recording instances of individuals that are attempting to bring items into WA and then imposing relevant 
sanctions. This occurred to align with Fisheries compliance operations, around the inception of DPIRD as a Department. 
With these changes to duties, the requirement for an increased understanding of the legislation, along with knowledge 
around evidence requirements for prosecution (where applicable) has impacted the operations of the Import Clearance 
team and therefore, the escalation point to this Principal Inspector position: Exhibit 1 p 830. 

76 Despite these observations, Ms Piccoli concluded that there had not been a significant increase in the work value of the 
position.  

77 Similarly to her assessment of the other PQI positions, Ms Piccoli also concluded that the position’s duties had not changed in 
relation to liaising with internal and external stakeholders, planning and production of reports and correspondence. 

78 As for the other PQI positions, the role summary is considerably expanded between the 2019 and 2025 versions from one 
paragraph to four. The 2019 role summary describes the role as ‘leads, manages and directs the Quarantine Import Clearance 
Section in the delivery of effective and efficient quarantine inspection and certification services. Develops implements and 
monitors policies, procedures and protocols to ensure compliance’ (emphasis added): Exhibit 1 p 849. I will not reproduce the 
2025 role summary, as it is substantially the same as those for Mr Jackson and Ms Smith, except that it refers to the Import 
Clearance section.  

79 It follows from what I have said in relation to Mr Jackson and Ms Smith, that these changes for the Import Clearance position’s 
role summary are not merely different ways of describing the same function. The changes are substantive. The requirement to 
provide strategic advice is entirely new and involves a substantially greater degree of responsibility. The focus of the role has 
generally changed from managing the delivery of an inspection and certification service to planning and designing a more 
complex service that encompasses education and enforcement. 

80 In the 2019 JDF the key responsibilities for the role are listed under two headings: ‘Import Clearance’ reflecting the section’s 
then focus on operational provision of services, and ‘Stakeholder Engagement’. In the 2025 JDF the key responsibilities are 
grouped under five headings, including Stakeholder Engagement, and additionally ‘Education, Compliance and Enforcement’ 
and ‘Livestock.’ 

81 The Livestock responsibility for developing and implementing contingency plans for effective and efficient service delivery for 
the regional Quarantine Stockyards is entirely new.  

82 I agree with Ms Piccoli’s conclusion that leadership responsibilities are described in very similar terms and are generally 
consistent across both JDFs. However, the leadership responsibilities have a broader scope, in light of the broader scope of the 
section’s activities, as described by the role summary. 

83 The 2025 JDF has a new heading for Education, Compliance and Enforcement responsibilities. There are three responsibilities 
described, which are not referred to in the 2019 JDF. Specifically, the 2025 JDF refers only to the development of policies, 
procedures and protocols to ensure compliance, whereas now the purpose is to enable the delivery of enforcement and 
administration activities across the section. 

84 These changes reflect a larger scope of responsibilities reflecting greater influence.  
85 Ms Piccoli concluded that the scope of the position remained unchanged. She did so, apparently on the basis that the 

Quarantine Director and Executive Director confirmed that the complexity of the position had not significantly increased. I 
have commented on the same reasoning at [54] and [69] above. The conclusion is inconsistent with the comparison of the JDFs 
I have outlined. It also appears to be inconsistent with Ms Piccoli’s acknowledgement that the duties of the position had 
increased, were more strategically focused, and that the team ‘have progressed along the compliance continuum from being a 
simple eradication of illegally transported items to …imposing relevant sanctions’: Exhibit 1 p 241. 

86 Having regard to the evidence before me, and in particular my comparison of the 2019 and 2025 JDF’s I am satisfied that there 
has been a significant change in the work value of the PQI (Import Clearance) position.  
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BIPERS WORK VALUE ASSESSMENT 
Scope of Activities 

87 Having concluded that there has been a significant change in the work value of the position, it is necessary to assess the value 
of work performed in the positions to determine the appropriate classification. The approved job evaluation tool for assessing 
work value is BIPERS: Commissioner’s Instruction 31. 

88 The parties are in agreement as to the appropriate ratings to give to seven of the ten BIPERS factors. They do not agree on the 
rating for Factor 3 Scope of Activities. 

89 This factor describes how varied the activities performed and/or coordinated by the position holder are. It measures the 
diversity of activities and the breadth of the role performed, coordinated or supervised by the position holder. It asks the 
questions ‘to what extent does the position holder carry out different activities and how varied are they’ and ‘to what extend 
does the position holder need to know about other operations, activities, etc outside the job area itself.’ The factor is 
hierarchical in nature in that it would not be logical for a subordinate to score a higher score than their supervisor. 
Responsibility for managing a function usually resides within the top two or three levels of an organisation: Exhibit 1 p 2,5,6.  

90 In relation to Factor 3, Scope of Activities, the Department maintains that the appropriate degree for the PQI Technical 
Services and Import Clearance positions is degree 5 consistent with Ms Piccoli’s assessment. Degree 5 is for when work 
consists of supervision of a large group that performs differing activities with some knowledge of activities and problems 
outside the office holder’s functional area being necessary. 

91 Mr Jackson, Mr MacDonald and Mr Pickles say the appropriate degree is 6: 
Work consists of supervision of a large group that performs differing activities. Substantial knowledge of activities and 
problems outside the officer holder’s functional area is necessary (emphasis added): Exhibit 1 p 2670. 

92 The difference between the respective positions is whether the positions requires some knowledge or substantial knowledge of 
activities and problems outside the functional area. 

93 The Notes Accompanying the Job Evaluation Questionnaire describe the component of this factor which concerns knowledge 
of other functional areas in this way: 

Some or Substantial Knowledge of Other Functional Areas  
If a Project Leader is involved in consulting to other agencies or other branches of the Agency, he or she will require 
substantial knowledge of other functional areas (i.e. degree level 4).  
A librarian cataloguing reference and acquisitions is performing differing activities but within the professional body of 
knowledge and requires only some knowledge of other areas (i.e. degree level 3).  
The extent to which a job should be evaluated as requiring substantial knowledge of other areas is entirely dependent on 
the requirement for the job to have a clear and full knowledge of the operations and activities of other functions.  
“Substantial knowledge” implies more than needing to know and adhere to policies and procedures or to apply 
organisation systems in different environments.  
“Substantial knowledge” requires the position holder to appreciate differences and issues faced in one (or more) areas and 
to understand the implications or effects of applying or developing policies in other functional areas.  
There are two major situations in which substantial knowledge will be required: 

• Management of an activity or function that clearly requires this wider knowledge. 
• Provision of consulting services which require the position holder to develop a comprehensive 

knowledge of the area (s) in which he or she is consulting. 
94 The definition of ‘functional area’ is important. A functional work area is a combination of activities or defined areas of work. 

A function is a number of related work areas that can be distinguished from other work areas. The Notes give the example of a 
Finance function being distinguished from a Human Resources function. 

95 The Notes point out that responsibility for managing a function ‘usually resides’ within the top two or three levels of the 
organisation. 

96 The Quarantine branch is a functional work area. While responsibility for the branch resides with the Director at the fourth 
level of the organisation, Quarantine is clearly distinguishable from other functional areas within the Operations and 
Compliance directorate. 

97 It is not to the point that the position requires substantial knowledge of other sections or job areas within the Quarantine 
branch. The question is what degree of knowledge is required of activities and problems beyond the Quarantine branch. 

PQI Technical Services 
98 The Department’s reason for providing the 5 degree rating is ‘As this role sits within a highly specialised area, many tasks that 

this position perform are unique to the position, requiring some knowledge of other issues/operating areas within DPIRD’: 
Exhibit 1 p 247. 

99 This conclusion lacks logic. It does not follow from the fact that many tasks are unique, that no, some or substantial knowledge 
of other functional areas is required. 

100 While the Department points out that the factor is hierarchical, it has not shown that the role above has a lower degree rating 
for this factor,  noting that the maximum degree rating for this factor is 8. 

101 The Notes say, ‘substantial knowledge’ depends on the requirement of the job to have a clear and full knowledge of the 
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operations and activities of other functions. Substantial knowledge might be required where management of an activity 
requires this clear and full knowledge of another function. 

102 The JDF for the position says that a key responsibility is to maintain ‘extensive understanding of stakeholder industries directly 
relevant to the Section including working knowledge of industry standards and guidelines.’ 

103 In his application for reclassification, Mr Jackson cited knowledge of other States and Territories’ guidelines, certification 
assurance schemes, logistics networks and legislated import conditions as an example of the role’s requirement for knowledge 
of external activities and problems. Another example was the requirement to understand animal welfare, in order to provide 
advice to Animal Welfare and Animal Biosecurity on processes, policies and legislative requirements that affect the operations 
of Quarantine branch: Exhibit 1 p 144. 

104 During the hearing Mr Jackson explained that he needs to understand how other States do inspections, whether they do 
inspections on arrival and whether they use import verification schemes: ts 38. He also needs to know their resourcing 
constraints when sending products to Western Australia. It is with this knowledge that he is able to determine arrangements 
that will meet both the State’s need to manage biosecurity risks and the other states’ desire to get their product here. Further, he 
needs to have knowledge of ‘what industry is doing’ because arrangements and procedures are developed around how industry 
produces, treats, packages and transports goods. Quarantine systems are built around industry processes. 

105 This knowledge is gained from meeting with peak industry bodies and by undertaking critical control point hazard analysis: 
So you go out and analyse the whole process that they’re doing from planting the seed into the ground to it being loaded 
on a truck going out, seeing where all the critical control points need to be to prevent something going wrong, whether 
that’s infestation with something, a treatment being missed: ts 42. 

106 In my view, the required knowledge of external operations and activities as described by Mr Jackson is substantial as it is a 
requirement for clear and full knowledge. I therefore consider that a degree 6 is appropriate for this factor. 

PQI Import Clearance 
107 The Department’s reason for providing the 5 degree rating is the same as the reasoning for the Technical Services position: 

Exhibit 1 p 835.  
108 While the Department points out that the factor is hierarchical, it has not shown that the role above has a lower degree rating 

for this factor. 
109 The JDF for the position says that a key responsibility is to maintain ‘extensive understanding of stakeholder industries directly 

relevant to the Section including working knowledge of industry standards and guidelines’. 
110 In his application for reclassification, Mr MacDonald refers to a greatly expanded scope with internal stakeholders to work 

collaboratively with other departmental sections: 
The role now involves constant engagement with various policy areas to ensure input into developing new import 
requirements and development and issuing of permits to provide operational advice regarding feasibility, staffing and 
structure resourcing capabilities and impact to affected industries based on extensive understanding of legislation, 
impacted industries and supply chains involved. 

111 During the hearing Mr MacDonald explained that while the role of his section is ‘quite specific…in terms of what we’re trying 
to achieve and how we go about it’, the breadth of the industries and stakeholders he deals with and the impacts of the 
section’s specific functions means he needs to have ‘a really good in-depth knowledge’ of stakeholder industries: ts 36. 
For example, he needs to have detailed and sound knowledge of the transport industry, cold chain food distribution systems, 
animal welfare and livestock facilities. 

112 Mr MacDonald’s section is responsible for clearance of livestock from north Australia to southern areas. However, to manage 
resourcing of this function, he must also account for what’s happening in the industry more broadly, including export 
requirements in order to predict service demands. He also spoke about frequent and increasing contacts with officers involved 
in livestock biosecurity about changes in their requirements. Again, knowing the import/export markets, abattoir operations 
and the flow-on impacts on transporters is necessary in order to plan and design procedures that meet both the biosecurity 
requirements, and the needs of multiple industries. 

113 The Department’s Counsel fairly invited Mr MacDonald to explain why the minimum requirement for knowledge of industry 
implications was ‘substantial’ knowledge rather than ‘some’ knowledge. Mr MacDonald said that some knowledge will not 
give the depth of understanding of the impacts necessary to respond appropriately to them. 

114 In my view, the required knowledge of external operations and activities as described by Mr MacDonald is substantial as it is a 
requirement for clear and full knowledge. Degree 6 is appropriate for this factor. 
Interpersonal Skills 

115 This factor considers the demands of the job in terms of contacting, negotiating and getting the cooperation of others, apart 
from personnel who are immediately above or below the position holder. It requires a rating for skills in negotiations and 
gaining cooperation of normal, good or maximum. 

116 The degree scale is from 1 to 9, where 9 involves continuous external contacts utilising maximum skills. Degree 9 is 
appropriate only to the Chief Executive Officer.  

117 The Notes contain definitions for the ratings ‘normal’, ‘good’ and ‘maximum.’ However, the definitions of ‘maximum’ are 
inconsistent and unclear. In the section that discusses this factor, ‘maximum’ is defined as: 

 For making high-level decisions within the organisation and negotiating on the highest levels. Maximum 
negotiating and consultative skills are normally required only of Chief Executive Officers or First Line Managers: 
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Exhibit 1 p 9. 
118 However, in the Notes’ Glossary, the definition is slightly different: 

Required for making high-level decisions within the Agency and negotiating on the highest levels. Maximum 
negotiation and consultative skills are normally required only at the top two levels in an organisation: Exhibit 1 p 
19. 

119 The Notes do not define what is a ‘First Line Manager.’ A common understanding of this phrase is that it refers to the first 
direct level of management or supervision of personnel who undertake operational duties. However, the context does not allow 
for this common meaning. Giving the term its common meaning would place the two definitions of ‘maximum skills’ too far at 
odds. Elsewhere in the Notes and the JEQ where hierarchical levels are referred to, it is apparent that references to ‘first’, 
‘second’ and ‘third’ are to higher levels in the hierarchy: for example in Factor 7 the ‘fourth level’ has a lower degree rating 
than ‘second level.’ 

120 The Notes’ Glossary defines ‘Division Manager’ and ‘Corporate Executive.’ A Division Manager is someone who ‘manages a 
cluster of Branches, may report directly to the Chief Executive Officer and may be a member of the Corporate Executive.’ 
Corporate Executive is the ‘person or group of people whose concerns are all embracing and who are charged with overall 
responsibility for ensuring that the organisation achieves its objectives.’: Exhibit 1 p 18. It appears to be contemplated that a 
Division Manager will be a person who is within the top two levels in an organisation. 

121 In this context, I understand the definition’s reference to ‘First Line Manager’ to mean the levels of management that are at or 
above the level of ‘Division Managers.’  

122 A requirement for maximum skills will not necessarily result in the highest degree for this factor. Maximum skills may be 
required for some aspects or some time, but result in a ranking of 5 of a possible maximum of 9. But the definition of 
maximum nevertheless means that if the skills required are not ‘maximum’ as defined, the highest degree that can be given for 
this factor is degree 4. 

PQI Technical Services and PQI Checkpoints Surveillance 
123 Each of Mr Jackson, Ms Smith and Mr Pickles selected a rating of degree 6 for this factor, based on the positions having 

frequent internal contacts requiring maximum skills. 
124 All of the applicants were consistent in their descriptions of their positions as being closely interconnected, and needing to 

coordinate and negotiate with other sections within the Quarantine branch. 
125 Mr Jackson and Mr Pickles said that the PQI Technical Services position requires frequent internal contact across multiple 

levels of the Department, including Directors, program managers and operational teams. These interactions often involve high-
level decision making, influencing outcomes and negotiating priorities to ensure alignment of technical services with 
departmental objectives. They say the role demands maximum interpersonal and negotiation skills to: 
(a) secure cooperation and commitment from internal stakeholders on policy implementation and operational strategies; 
(b) resolve complex or contentious issues that impact multiple sections within the branch; and  
(c) lead cross-functional initiatives and represent the Technical Services section in internal governance reforms. 

126 They describe the contacts as complex and involving sensitive discussions, requiring the ability to negotiate at the highest 
levels within the organisation. 

127 Ms Smith and Mr Pickles said that the PQI Checkpoints and Surveillance position involves frequent internal contact with a 
range of staff across the Quarantine branch and other sections and directorates. The position requires maximum interpersonal 
skills to lead, mentor and support teams, including remote and isolated staff, and to coordinate complex enforcement 
operations. It also involves negotiating priorities, resolving operational challenges and fostering a high performance culture. 
The skills are required to ensure alignment with strategic objectives and maintain effective collaboration across job areas. 

128 Ms Piccoli gave this factor a degree 4 for each position on the basis that good, rather than maximum, skills were required of 
the positions. She accepted that the positions require frequent internal contact involving decision making, influencing 
outcomes and negotiating priorities to ensure alignment of technical services with departmental objectives. However, she 
considered good rather than maximum skills were required to achieve this, saying: 

As a maximum rating is generally reserved for role [sic] that make high-level decisions within an organisation and 
negotiating at the highest level – typically for CEO or front line manager positions: Exhibit 1 p 247. 

129 Ms Piccoli’s reference to ‘front line manager’ appears to be an error. I take it she intended to refer to First Line Manager. 
130 It is uncontroversial that the positions are not within the first two levels of the organisational structure. They are in the fifth 

organisational level. In the organisational structure, the Executive Director would be regarded as a Division Manager as that 
phrase is defined in the Notes.  

131 There is no evidence before me which justifies a departure from the default position which is that the maximum degree rating 
should be 4 given the positions’ place in the organisational structure.  

132 I note that an external consultant, Virginia Frost of Price Consulting Group, had characterised the interpersonal and negotiation 
skills required for the positions as ‘good’ rather than ‘maximum’.  The external consultant gave a 6 degree rating to this factor 
not because of the quality of the skills required, but rather because the positions involved some contact external to the agency. 
However, this is not the basis upon which the applicants and Mr Pickles had advanced the reclassification claims or described 
the interpersonal skills required of the role. Their focus and justification was the internal contacts. 

133 I therefore agree with the Department that the appropriate degree for this factor is 4 in respect of the PQI Technical Services 
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and PQI Checkpoints and Surveillance positions. 
134 I note that there is evidence that each of the positions are involved in external consultation and negotiations. Mr Jackson and 

Ms Smith describe their positions as involving ‘regular’ and ‘ongoing’ dealings with external stakeholders. A higher degree 
would apply if good skills are required for external consultation and negotiation, but only if the external working contacts 
constitute more than 25% of the officer’s contacts or duties, such that more than 25% of the time involves contact outside the 
Department: Exhibit 1 p 9. The applicants did not attempt to establish that more than 25% of their contacts or time involved 
external negotiations and consultations. I am therefore unable to find that a degree factor based on external contacts is 
applicable. 

PQI Import Clearance 
135 Mr MacDonald and Mr Pickles ranked the position as degree 8 based on it involving frequent contacts, maximum skills within 

the external area. 
136 In their JEQ they say: 

The role requires frequent and high-level engagement with a wide range of internal and external stakeholders, including: 
• Importers, clients, transporters and freight forwarders 
• Industry representatives and peak bodies, 
• Other state government primary industry agencies and regulatory bodies 
• Private and government veterinary agencies 
• Community and industry groups / forums. 
• Internal policy groups across various sections and directorates within DPIRD 

These interactions often involve complex, sensitive, or high stakes matters such as compliance enforcement, interpretation 
of legislation, resolution of disputes, and negotiation of operational arrangements. The role demands maximum 
interpersonal skills, including diplomacy, negotiation, conflict resolution, and the ability to influence and build trust with 
stakeholders who may have competing interests or be under regulatory scrutiny.  
The ability to communicate complex regulatory requirements clearly and persuasively, while maintaining professionalism 
and fostering cooperative relationships, is essential to achieving compliance outcomes and maintaining the Department’s 
reputation: Exhibit 1 p 808. 

137 Ms Piccoli ranked the position as degree 6 based on it involving frequent contact with external contacts, but with good rather 
than maximum skills, again because the position is not at the highest levels of the organisation. For the reasons I have set out 
above, the position is not eligible for a ‘maximum’ skills rating because of its position in the organisational hierarchy. 
Accordingly, degree 6 is the appropriate ranking for this factor. 
Influence on Results 

138 This factor considers how important the job is to the achievement of overall results by the organisation. It measures the extent 
to which the position holder can influence the agency’s results. The factor can be assessed as having a degree from 1 through 
to 13. According to the Notes: 
(a) the degree of influence must be considered in the context of overall agency programs and activities; 
(b) the factor is hierarchical, that is, it must be relative to other positions within the structural reporting relationships; 
(c) the influence may be either limited, some, considerable or large. 

139 Influence is considerable if: 
Influence is quite marked and usually of a ‘front line’ nature, eg. Jobs which manage the provision of resources (i.e. 
library or business management): Exhibit 1 p12. 

140 Influence is large if: 
Influence is prominent, and important in the achievement of key results for the function / program or Agency, eg. jobs 
that direct the primary programs / functions of the Agency: Exhibit 1 p 12. 

141 Each of the applicants and Mr Pickles assessed the positions as having a degree of 7, described in the JEQ as being responsible 
for a job area (normally a third level) which has a large influence on outputs within a function. 

142 In relation to the PQI Technical Services position, their rationale was as follows: 
The position manages the Technical Services job area within the Quarantine Branch and has a large influence on outputs 
and outcomes within this function. Technical Services is critical to the success of Quarantine WA, as it delivers statewide 
compliance programs, co-regulatory systems, and quality assurance arrangements that underpin biosecurity protection.  
The position: 

• Oversees three major activities—Administration, Exports and Quality Assurance, and Imports—each 
of which directly impacts the Branch’s ability to meet key performance indicators. 

• Influences industry compliance through education and accreditation programs (e.g., ICA and CA 
schemes), enabling exporters to self-certify and maintain market access. 

• Provides authoritative advice and operational frameworks that shape enforcement practices and 
stakeholder engagement strategies. 
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• Makes decisions that affect resource allocation, operational priorities, and risk mitigation measures, 
ensuring continuity of critical biosecurity services. 

While the position does not control overall departmental objectives, its decisions have a marked effect on branch-level 
performance and the success of major programs. This aligns with Degree 7, where the role’s influence is prominent 
within its functional area and contributes significantly to broader outcomes. 
Exhibit 1 p 273 

143 In relation to the PQI Checkpoints Surveillance position, the rationale was: 
The position is responsible for managing four job activities within the Quarantine Branch and, due to its frontline 
operations, has a significant influence on the delivery of biosecurity enforcement and surveillance activities. These 
directly impact the Department’s ability to meet its regulatory and strategic objectives under BAMA.   
Decisions made in this position affect resource allocation, operational effectiveness, stakeholder engagement/external 
contacts (complaints), and compliance outcomes. The position also contributes to policy development, risk management, 
and performance reporting, all of which have a large influence on the outputs of the broader Quarantine function. 
Exhibit 1 p 586. 

144 In relation to the PQI Import Clearance position, the rationale was: 
The position is responsible for managing the 4 critical activities of the Import Clearance Section within the Quarantine 
Branch. This role directly influences the effectiveness and efficiency of biosecurity import clearance operational 
activities, which are essential to protecting Western Australia’s agricultural industries, environment, and economy.  
Key areas of influence include: 

• Operational Delivery: Leading and managing a team that performs inspections, assessments, and 
enforcement actions that directly impact the Department’s compliance outcomes. 

• Policy and Procedure Development: Designing and implementing operational guidelines that shape 
how the Branch delivers its regulatory responsibilities. 

• Strategic Input: Providing high-level advice to the Director Quarantine and contributing to the 
development of Branch-wide strategies and responses to emerging biosecurity threats. 

• Stakeholder Engagement: Representing the Department in external forums and negotiations, 
influencing industry practices and inter-agency collaboration. 

The decisions and leadership provided by this role have a significant bearing on the performance of the Import Clearance 
Section and, by extension, the overall success of the Quarantine Branch in meeting its regulatory and strategic objectives. 
This aligns with the expectations of Degree 7. 
Exhibit 1 p 889 

145 In each case, the descriptions focus on the positions’ influence on the section’s own results, and those of the Quarantine 
branch. As I have previously noted, it is appropriate to consider the Quarantine branch as a ‘function.’ The JEQs therefore 
appropriately address Factor 7’s reference to outputs ‘within a function.’ There can be no doubt that the job areas which each 
position manages have a large influence on Quarantine function outputs. 

146 Ms Piccoli accepts that the PQI Checkpoints Surveillance and PQI Import Clearance positions have a large influence on the 
outputs and success of the broader Quarantine function.: Exhibit 1 p 522, 834. She also accepts that the PQI Technical Services 
job area is ‘critical to the success of Quarantine WA’ Exhibit 1 p 246. However, she has assessed all three positions as having a 
degree 6 for this factor, on the basis that they are responsible for a job area which has considerable influence on outputs within 
a function. In each case, she did so ‘due to the position not sitting within third level of the structure and the span of influence 
being lesser. In addition to this, scoring for this factor is hierarchical and the HR Business Partner assessed the Director 
Quarantine as 7…’: Exhibit 1 p 9. 

147 It is not clear to me what Ms Piccoli means by the ‘span of influence’ being lesser. I do not know how she arrived at her 
assessment of a degree 7 for the Director Quarantine role. She has not said anything about the degree attributed to the roles 
which report to the PQIs. Her reference to the Director Quarantine is therefore an incomplete .check. 

148 The Director Quarantine’s JDF describes the role summary as, amongst other things, providing ‘strategic advice to the 
Executive Director Operations and Compliance and other senior staff regarding current, evolving or emerging issues.’ The 
Director Quarantine is regarded as part of the directorate leadership team, and provides ‘active input into the development and 
implementation of strategic and business plans’ at the directorate level, that is, for the Operations and Compliance Directorate. 
Clearly, the Director Quarantine’s Influence on Results would attract a higher degree rating than the PQI positions. An 
appropriate degree rating for the Director Quarantine would be 10, because the Director Quarantine is responsible for the 
Quarantine function which in turn has a considerable influence on the Department’s results. 

149 While the JEQ indicates that a degree 7 normally involves responsibility for a job area at the third organisational level, this is 
indicative only and not a mandatory criteria. Comparing the descriptions in the JEQ for degrees 1 through to 13, the 
description for degree 7 is most suitable and best aligns with the positions’ influence on results. 

150 I am satisfied that the appropriate degree for this factor is degree 7 in respect of all three positions. 
Conclusion on BIPERS Job Evaluation 

151 Based on my conclusions about the three contentious factors in the BIPERS evaluation of the classification for the positions, 
the PQI Technical Services and PQI Checkpoints and Surveillance positions would attract a score of 416 consistent with a 
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Level 6 classification. This score is near the top of the range 381-420 for a Level 6 classification. 
152  I would score the PQI Import Clearance position at 436 consistent with a Level 7 classification.  
153 The BIPERS rating is not on its own determinative of a position’s classification. As Ms Julie Lukosius explained, the BIPERS 

rating is considered alongside other relevant information, including any demonstrated changes in duties, responsibility and 
complexity of the position, the regulatory and operational context, and comparative analysis of similar positions within and 
outside the agency: Exhibit 2 [16]. 

Consideration of Comparative Positions 
154 Commissioner’s Instruction 31 requires the work requirements of the position compared with positions inside and outside the 

agency that have similar duties, responsibilities and skills requirements be taken into consideration in determining 
classification of a position. 

155 The Department considered six comparative positions, four of which were internal positions and two external. There is no 
dispute that these comparative positions involve similar duties, responsibilities and skills requirements to the PQI positions. 

156 In her reports, Ms Piccoli found that those comparative positions which were classified at Level 6 were the same organisational 
tier as the PQI positions, although some may have had fewer direct reports. Those that were classified at Level 7 were either 
the same organisational tier or a higher organisational tier, but she was able to identify higher level responsibilities involved in 
each Level 7 position. On this basis, the comparisons did not reveal that a Level 6 classification for the PQI positions was 
inappropriate. 

157 None of the applicants challenged Ms Piccoli’s findings from her analysis of the comparative positions.  
158 I have been provided with copies of the JDFs for each of the comparative positions. I am satisfied that Ms Piccoli has 

accurately described the similarities and differences in her comparisons.  
159 Ms Smith and Mr MacDonald made written submissions which highlighted the similarities between the PQI positions and the 

internal comparative Level 7 positions by reference to work value factors such as skills, knowledge and expertise, 
responsibility and accountability, complexity and judgment, and so on. Mr MacDonald was critical of the Department’s 
reliance on its comparative analysis as being focused on organisational hierarchy rather than work value. 

160 The fact that the Level 7 positions have similarities in work requirements is uncontroversial. That they do so is a prerequisite 
for their suitability as comparators. The purpose of undertaking the comparison is not to determine the value of the work 
performed. The work value is assessed using the BIPERS tool. The consideration of comparative roles is a separate step taken 
to ensure the classification considered does not create anomalous results: Commissioner’s Instruction No. 31. 

161 As Ms Lukosius states, classification levels within an agency may be influenced by the complexity and size of the 
organisation: [23]-[26]. Positions should be assessed with reference to comparable roles within the agency. While this means 
that the classification levels of supervisory and subordinate positions is relevant, it does not necessarily mean that positions at 
the same reporting level should be classified at the same level. 

162 Ultimately, reference to the selected comparator positions tells me that neither a Level 6 classification nor a Level 7 
classification for the PQI positions would be inappropriate. 

163 At my request, the Department provided me with the organisational chart for the entirety of the Fisheries and Sustainability 
pillar. I make the following observations from the organisational chart: 
(a) At the third organisational tier, there are six directorates including Operations and Compliance. 
(b) at the fourth organisational tier, within the Operations and Compliance directorate, there are eight branches.   
(c) Within the Fisheries and Sustainability pillar, there are over 700 positions. 
(d) The Operations and Compliance directorate accounts for over 50% of all the positions within the Fisheries and 

Sustainability pillar. 
(e) Quarantine is the largest branch within the Operations and Compliance directorate. 
(f) At the fifth tier within the Operations and Compliance Directorate, one position is Level 8, 21 positions are Level 7 

and 11 positions are Level 6 (including the positions which are the subject of these proceedings). There are a further 
13 positions that are classified under the specified callings classifications, 14 Fisheries and Marine officer 
classifications and 20 classified at Level 5 and below.  

(g) At the fifth tier within the Operations and Compliance Directorate, 15 positions are classified at Level 7 and eight at 
Level 6 (including the positions that are the subject of these proceedings). All but three fifth tier positions which 
have more than two levels of direct reports, other than the positions that are the subject of these proceedings, are 
classified at Level 7 or above. The exception is the Biosecurity Compliance Coordinator, Level 6, with seven total 
subordinate reports, Supervising Livestock Compliance Inspector Level 5 with two reports and Supervising 
Livestock Compliance Inspector – South Level 5 with five reports. The Biosecurity Compliance Coordinator position 
is one of the internal positions that was considered by Ms Piccoli as comparative. 

164 The organisational structure is complex, with many branches for various functional areas and activities. The overall 
organisational structure, including the prominence of the Operations and Compliance directorate in the agency’s overall 
operations and the significant role of the Quarantine branch within the Operations and Compliance activities, points to a Level 
7 classification being more appropriate. The fact that significantly more fifth tier positions are classified at Level 7 rather than 
Level 6 indicates a Level 7 classification would not be anomalous. Further, the teams managed by the three positions the 
subject of these proceedings are significantly larger and more complex than any other fifth tier positions within Operations and 
Compliance that are classified at Level 6. 
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Holistic Assessment 
165 The BIPERS score for the PQI Technical Services and PQI Checkpoints and Surveillance positions indicate that the work 

value of those positions is high within a Level 6 classification. The BIPERS score for the PQI Import Clearance position’s 
places its work value within a Level 7 classification.  The BIPERS assessment tool may be indicative of what an appropriate 
classification might be. It is not determinative. 

166 None of the parties have suggested that the three positions should be classified at different classification levels. Indeed it has 
been implicit in the manner in which all parties have run their cases, that a consistent outcome for all three positions is 
desirable. The reasons why that is so are obvious. 

167 The BIPERS assessment tool does not allow for any increase in score where there may be good interpersonal skills required for 
both internal and external contacts, but where external contacts are substantial but less than 25% of the duties.  The 
interpersonal skill requirements of the PQI Technical Support and PQI Checkpoints and Surveillance positions involve work 
value which is not accounted for by the BIPERS assessment. 

168 There have been significant changes in work value since the positions were classified at Level 6 in 2019.  
169 While the comparison of the positions with a small selection of other similar roles does not indicate that a Level 6 

classification for the position is inappropriate, a broader view of the positions within agency’s structure and operations points 
to the positions being more appropriately classified at Level 7. 

170 Finally, positions which report to the PQI positions have recently been reclassified to higher classifications, from Level 4 to 
Level 5. This has resulted in a narrowing of the hierarchy between the PQIs and their subordinate positions. As Ms Smith says, 
the increased scope and work value of the positions that directly report to her position inherently increases the demands and 
work value of her position. Mr Pickles considered a Level 7 classification would provide ‘clearer roles and responsibilities 
with the new Level 5….as there is now some commonality of several roles as there is no specification level within individual 
JDF roles’: Exhibit 1 p 553. He also points to clearer promotion/succession planning and greater incentives for Level 5s to act 
in the PQI positions, explaining that acting up means the loss of shiftwork penalties. He also suggests that the higher level of 
responsibility and accountability make it unappealing for Level 5 officers to act in the positions at a level 6 salary rate. 

Conclusion and disposition 
171 For the above reasons, I would allow the applications and order that each position be reclassified at Level 7 with effect from 10 

October 2025. 
 

 
2026 WAIRC 00324 

REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GRANT ALEXANDER MACDONALD 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 21 MAY 2026 
FILE NO/S P 35 OF 2025 
CITATION NO. 2026 WAIRC 00324 
 

Result Application granted 
Representation 
Applicant Mr G MacDonald on his own behalf 
Respondent Ms H Ticehurst (of counsel) on behalf of the Director General, Department of Primary Industries and 

Regional Development 
 

Order 
HAVING heard from Mr G MacDonald, applicant on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, 
the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders –  

1. THAT the application be granted; and 
2. THAT the Principal Inspector (Import Clearance) Position Number 70190797 be reclassified at Level 7 with 

effect from 10 October 2025. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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2026 WAIRC 00322 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GRANT ANDREW JACKSON 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 21 MAY 2026 
FILE NO/S P 27 OF 2025 
CITATION NO. 2026 WAIRC 00322 
 

Result Application granted 
Representation 
Applicant Mr G Jackson on his own behalf 
Respondent Ms H Ticehurst (of counsel) on behalf of the Director General, Department of Primary Industries and 

Regional Development 
 

Order 
HAVING heard from Mr G Jackson, applicant on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, the 
Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders –  

1. THAT the application be granted; and 
2. THAT the Principal Quarantine Inspector (Technical Services) Position Number 70190823 be reclassified at 

Level 7 with effect from 10 October 2025. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

2026 WAIRC 00323 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LOUISE SMITH 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF PRIMARY INDUSTRIES AND REGIONAL 
DEVELOPMENT 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 21 MAY 2026 
FILE NO/S P 33 OF 2025 
CITATION NO. 2026 WAIRC 00323 
 

Result Application granted 
Representation 
Applicant Ms L Smith on her own behalf 
Respondent Ms H Ticehurst (of counsel) on behalf of the Director General, Department of Primary Industries and 

Regional Development 
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Order 
HAVING heard from Ms L Smith, applicant on her own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, the 
Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders –  

1. THAT the application be granted; and 
2. THAT the Principal Quarantine (Checkpoints and Surveillance) Position Number 70190767 be reclassified at 

Level 7 with effect from 10 October 2025. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms Kay Boey on behalf of The Civil Service Association of Western Australia Incorporated
	Respondent Ms I Somers from the Government Sector Labour Relations, Department of Local Government, Industry Regulation and Safety on behalf of the respondent
	Order
	WHEREAS this is an application filed on 8 May 2026 by The Civil Service Association of Western Australia Incorporated, as the union party to the  Department of Education (School Support Officers) Award pursuant to s 40 of the Industrial Relations Act ...
	AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which the parties to the Award agree req...
	AND WHEREAS the application reflects the consent position negotiated between the parties resulting from a review process which the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021;
	AND WHEREAS the application mirrors recent variations that have been made to the motor vehicle allowance clauses of the Public Service Award 1992 and the Government Officers Salaries Allowances and Conditions Award 1989;
	AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as Schedule 2;
	AND WHEREAS the respondent, being the employer party to the Award, represented by Government Sector Labour Relations consents to the Award being varied in accordance with the application;
	AND WHEREAS the applicant is the union party bound by the Award and so has standing to bring the application under s 40(2) of the IR Act;
	AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is inapplicable and no barrier to the amendments sought;
	AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of ...
	AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance with equity, good conscience and the substantial merits of the case in accordance with s 26(1)(a) of the IR Act and principl...
	AND OTHERWISE BEING satisfied that the requirements for varying the Award are met;
	NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders –
	THAT the Department of Education (School Support Officers) Award be varied in accordance with the attached Schedule 1 and that the variations in the attached Schedule 1 shall have effect from the beginning of the first pay period commencing on or afte...
	37. – MOTOR VEHICLE ALLOWANCE
	(1) In this clause:
	(a) "Year" means the 12-month period commencing 1 July and ending 30 June.
	(b) "Metropolitan Area" means the Metropolitan region described in Schedule 3 of the Planning and Development Act 2005 (WA).
	(c) "Rest of the State" means the area of Western Australia that is not the Metropolitan Area.
	(d) "Condition of Employment" means a requirement agreed between the Employer and Officer under a contract of employment.
	(e) “Official Business Travel” means work-related travel approved by the Employer.
	(f) "Qualifying Service" means any period during which an Officer is required, as a Condition of Employment, to supply and maintain a vehicle for use on Official Business Travel but does not include any period exceeding two weeks during which an Offic...
	(g) “First Place of Duty” means the first location at which an Employee is directed by their Employer to commence work for the day, where they do not have fixed Headquarters.
	(2) Officers required to supply and maintain a vehicle as a Condition of Employment:
	(a) An Officer required to supply and maintain a motor vehicle as a Condition of Employment is entitled to the applicable rates in Item 2 of Schedule D. - Motor Vehicle Allowance of this Award for each kilometre travelled on Official Business Travel, ...
	(i) Travel between an Officer’s residence and Headquarters or First Place of Duty counts for the purpose of subclause 2(a), unless the Officer travels directly between their residence and Headquarters or First Place of Duty and does not otherwise use ...
	(ii) Where a journey traverses more than one area, the allowance is calculated at the applicable rate in Item 2 of Schedule D. - Motor Vehicle Allowance of this Award for the kilometres travelled within each area.
	(iii) In recognition of the costs of supplying and maintaining a vehicle as a Condition of Employment, a full-time Officer with 12 months’ Qualifying Service in a Year is entitled to an allowance based on the greater of 4,000 kilometres or the actual ...
	(iv) Where an Officer has less than 12 months’ Qualifying Service in a Year, the 4,000 kilometre minimum will be reduced on a pro rata basis, according to the following formula:
	(v) A part-time Officer is entitled to a pro rata portion of the shortfall annual adjustment in subclause (iii), based on their average part-time hours during the Year:
	(vi) An officer is not entitled to an allowance under this clause during a period in which they are excused from an obligation to supply and maintain a vehicle as a Condition of Employment because their vehicle is stolen, damaged by fire, or affected ...
	(vii) The Employer may waive the requirement that an Officer supply and maintain a vehicle as a Condition of Employment by providing three months’ written notice.
	(3) Relieving Officers:
	(a) An Officer not ordinarily required to supply and maintain a vehicle as a Condition of Employment, but required to relieve such an Officer, is entitled to the appropriate rates in Item 2 of Schedule D. - Motor Vehicle Allowance of this Award for ea...
	(b) Subclauses 2(a)(iii), (iv) and (v) do not apply to relieving Officers.
	(4) Voluntary use of a vehicle on Official Business Travel:
	(a) An Officer who is not required to supply and maintain a vehicle as a Condition of Employment, but at the request of their Employer, voluntarily consents to use their vehicle is entitled to the appropriate rates in Item 1 or Item 3 of Schedule D. -...
	(b) An Officer under this subclause is not entitled to an allowance for travel between their residence and Headquarters or First Place of Duty.
	(c) Where a journey traverses more than one area, the allowance will be calculated at the applicable rate in Items 1 or 3 of Schedule D. - Motor Vehicle Allowance of this Award for the kilometres travelled on Official Business Travel within each area.
	(5) Towing Departmental caravans or trailers:
	(a) Employees required to tow departmental caravans or trailers on Official Business Travel are entitled to the following additional rates:
	(i) Caravan – 10 cents per kilometre
	(ii) Trailer – 4.5 cents per kilometre
	1. Methodology
	1.1. The Motor Vehicle Allowances (MVA) under Items 1 and 2 of Schedule D of the Department of Education (School Support Officers) Award (Award) will be updated annually to reflect the change in the National Private Motoring Subgroup Consumer Price In...
	1.2. The MVA under Item 3 of Schedule D of the Award will be updated annually in line with the following methodology:
	1.3. If the annual change in the Motoring Index shows a decrease in the year to June quarter, the previous year’s rates in Items 1, 2 and 3 of Schedule D of the Award will continue to apply.
	1.4. The methodology outlined above replaces the current method for increasing the Motor Vehicle Allowances, which was confirmed in a 1976 Public Service Arbitrator decision.
	2. Timeframe for updating the Motor Vehicle Allowances
	2.1. Within two weeks of the Australian Bureau of Statistics (ABS) publishing the Motoring Index for the June quarter, the Department of Local Government, Industry Regulation and Safety, Government Sector Labour Relations (GSLR) division must provide ...
	2.2. GSLR will publish the revised circular within two weeks of the parties reaching agreement.
	2.3. The updated rates will take effect from 1 July following the circular’s issue.
	3. Dispute resolution
	3.1. If there is a change to the Motoring Index that affects the operation of the methodology in a way that is not contemplated by this methodology, the parties must meet to discuss and resolve the matter within a reasonable time.
	3.2. If the matter cannot be resolved between the parties, either party may refer the dispute to the Western Australian Industrial Relations Commission as an industrial matter.
	2026 WAIRC 00301

	DEPARTMENT OF EDUCATION (SCHOOL SUPPORT OFFICERS) AWARD
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms K Boey
	Respondent Ms M Bendotti
	Order
	WHEREAS on 8 May 2026, the applicant filed in the Commission a notice of application to vary the Department of Education (School Support Officers) Award pursuant to s 40 of the Industrial Relations Act 1979 (WA);
	AND WHEREAS on 8 May 2026, the applicant filed an application for substituted service pursuant to s 27(1)(o) of the Act and reg 27 of the Industrial Relations Commission Regulations 2005 (WA);
	AND WHEREAS the Commission has considered the application ex parte in Chambers;
	NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby orders –
	That a copy of the herein application and this order be served by email on the Acting Executive Director, Government Sector Labour Relations, Level 2, 1 Adelaide Terrace Perth WA 6000 at marny.bendotti@lgirs.wa.gov.au.
	2026 WAIRC 00377

	ELECTORATE OFFICERS AWARD 1986
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	SECOND RESPONDENT
	Representation (on the papers)
	Applicant Ms Kay Boey on behalf of The Civil Service Association of Western Australia Incorporated
	Respondents Ms I Somers from the Government Sector Labour Relations, Department of Local Government, Industry Regulation and Safety on behalf of the respondents
	Order
	WHEREAS this is an application filed on 8 May 2026 (and amended on 20 May 2026) by The Civil Service Association of Western Australia Incorporated, as the union party to the  Electorate Officers  Award 1986 pursuant to s 40 of the Industrial Relations...
	AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to:
	a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which the parties to the Award agree require updating as the original basis for the existing methodology is now obsolete, the clause contained ant...
	b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, standardise employer practices and make application and administration easier while ensuring the provision continues to promote the attr...
	c. insert a new subclause in the Award’s long service leave clause, dealing with the consequences of the varied Annual Leave Travel Concession clause.
	AND WHEREAS the application reflects the consent position negotiated between the parties resulting from a review process which the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021;
	AND WHEREAS the application mirrors recent variations that have been made to the Public Service Award 1992 and the Government Officers Salaries Allowances and Conditions Award 1989;
	AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as Schedule 2;
	AND WHEREAS the respondents, being the employer parties to the Award, represented by Government Sector Labour Relations, consent to the Award being varied in accordance with the application;
	AND WHEREAS the applicant is a party bound by the Award and so has standing to bring the application under s 40(2) of the IR Act;
	AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is inapplicable and no barrier to the amendments sought;
	AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of ...
	AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle...
	AND OTHERWISE BEING satisfied that the requirements for varying the Award are met;
	NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders –
	THAT the Electorate Officers Award 1986   be varied in accordance with the attached Schedule 1 and that the variations in the attached Schedule 1 shall have effect from the beginning of the first pay period commencing on or after the date of this order.
	2026 WAIRC 00310

	GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANTS
	RESPONDENT
	Representation (on the papers)
	Applicants Ms M Bendotti from the Department of Local Government, Industry Regulation and Safety, Government Sector Labour Relations acting on behalf of the applicants
	Respondent Ms K Boey on behalf of the Civil Service Association of Western Australia Incorporated
	Order
	WHEREAS this is an application filed on 7 April 2026 by employer parties to the Government Officers Salaries, Allowances and Conditions Award 1989 pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act);
	AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to:
	a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which the parties to the Award agree require updating as the original basis for the existing methodology is now obsolete, the clause contained ant...
	b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, standardise employer practices and make application and administration easier while ensuring the provision continues to promote the attr...
	c. insert a new subclause in the Award’s long service leave clause, dealing with the consequences of the varied Annual Leave Travel Concession clause.
	AND WHEREAS the applicants amended their application to reflect the consent position negotiated between the parties resulting from a review process which the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021;
	AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as Schedule 2;
	AND WHEREAS the respondent, being the union party to the Award, consents to the Award being varied in accordance with the application as amended;
	AND WHEREAS the applicants are employers bound by the Award and so have standing to bring the application under s 40(2) of the IR Act;
	AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is inapplicable and no barrier to the amendments sought;
	AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of ...
	AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle...
	AND OTHERWISE BEING satisfied that the requirements for varying the Award are met;
	NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders –
	THAT the Government Officers Salaries, Allowances and Conditions Award 1989   be varied in accordance with the attached Schedule 1 and that the variations in the attached Schedule 1 shall have effect from the beginning of the first pay period commenci...
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	JUVENILE CUSTODIAL OFFICERS' AWARD
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	FIRST RESPONDENT
	SECOND RESPONDENT
	Representation (on the papers)
	Applicant Ms Kay Boey on behalf of The Civil Service Association of Western Australia Incorporated
	Respondents Ms I Somers from the Government Sector Labour Relations, Department of Local Government, Industry Regulation and Safety on behalf of the respondents
	Order
	WHEREAS this is an application filed on 11 May 2026 (and amended on 22 and 27 May 2026) by The Civil Service Association of Western Australia Incorporated, as the union party to the  Juvenile Custodial Officers Award pursuant to s 40 of the Industrial...
	AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to:
	a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which the parties to the Award agree require updating as the original basis for the existing methodology is now obsolete, the clause contained ant...
	b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, standardise employer practices and make application and administration easier while ensuring the provision continues to promote the attr...
	c. insert a new subclause in the Award’s long service leave clause, dealing with the consequences of the varied Annual Leave Travel Concession clause; and
	d. remove the Department of Communities as a respondent to the Award, on the grounds that the Department of Communities, formerly known as the Department of Child Protection and Family Support, employed one employee covered by the Award between 2003 t...
	AND WHEREAS the part of the application relating to the motor vehicle allowance reflects the consent position negotiated between the parties resulting from a review process which the parties committed to follow in 2022 as part of settling the Public S...
	AND WHEREAS aside from the removal of a respondent, the application mirrors recent variations that have been made to the Public Service Award 1992 and the Government Officers Salaries Allowances and Conditions Award 1989;
	AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as Schedule 2;
	AND WHEREAS the respondents, being the employer parties to the Award, represented by Government Sector Labour Relations, consent to the Award being varied in accordance with the application;
	AND WHEREAS the applicant is a party bound by the Award and so has standing to bring the application under s 40(2) of the IR Act;
	AND WHEREAS as the Award is not limited as to its duration, and so s 40(3)(b) of the IR Act is inapplicable and no barrier to the amendments sought;
	AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of ...
	AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle...
	AND OTHERWISE BEING satisfied that the requirements for varying the Award are met;
	NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders –
	THAT the Juvenile Custodial Officers’ Award  be varied in accordance with the attached Schedule 1 and that the variations in the attached Schedule 1 shall have effect from the beginning of the first pay period commencing on or after the date of this o...
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	JUVENILE CUSTODIAL OFFICERS' AWARD
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms K Boey on behalf of The Civil Service of Western Australia Incorporated
	Respondent Ms I Somers from the Government Sector Labour Relations, Department of Local Government, Industry Regulation and Safety on behalf of the respondent
	Order
	HAVING heard from Ms K Boey on behalf of the applicant and Ms I Somers on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –
	1. THAT the Director General, Department of Communities be added as a second respondent; and
	2. THAT service of the application on the second respondent be dispensed with.
	2026 WAIRC 00299

	JUVENILE CUSTODIAL OFFICERS' AWARD
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms K Boey
	Respondent Ms M Bendotti
	Order
	WHEREAS on 11 May 2026, the applicant filed in the Commission a notice of application to vary the Juvenile Custodial Officers' Award pursuant to s 40 of the Industrial Relations Act 1979 (WA);
	AND WHEREAS on 11 May 2026, the applicant filed an application for substituted service pursuant to s 27(1)(o) of the Act and reg 27 of the Industrial Relations Commission Regulations 2005 (WA);
	AND WHEREAS the Commission has considered the application ex parte in Chambers;
	NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby orders –
	That a copy of the herein application and this order be served by email on the Acting Executive Director, Government Sector Labour Relations, Level 2, 1 Adelaide Terrace Perth WA 6000 at marny.bendotti@lgirs.wa.gov.au.
	2026 WAIRC 00309

	PUBLIC SERVICE AWARD 1992
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANTS
	RESPONDENT
	Representation (on the papers)
	Applicants Ms M Bendotti from the Department of Local Government, Industry Regulation and Safety, Government Sector Labour Relations acting on behalf of the applicants
	Respondent Ms K Boey on behalf of the Civil Service Association of Western Australia Incorporated
	Order
	WHEREAS this is an application filed on 13 April 2026 by employer parties to the Public Service Award 1992 pursuant to s 40 of the Industrial Relations Act 1979 (WA) (IR Act);
	AND WHEREAS the application set out the grounds upon which it is made, indicating the application is made to:
	a. update the motor vehicle allowance provisions of the Award which have not been updated since 2008 and which the parties to the Award agree require updating as the original basis for the existing methodology is now obsolete, the clause contained ant...
	b. modernise and simplify the annual leave travel concession provisions of the Award to improve their readability, standardise employer practices and make application and administration easier while ensuring the provision continues to promote the attr...
	c. insert a new sub-clause in the Award’s long service leave clause, dealing with the consequences of the varied Annual Leave Travel Concession clause.
	AND WHEREAS the applicants amended their application to reflect the consent position negotiated between the parties resulting from a review process which the parties committed to follow in 2022 as part of settling the Public Sector CSA Agreement 2021;
	AND WHEREAS the application set out the Motor Vehicle Allowance Methodology, which is attached to this Order and marked as Schedule 2;
	AND WHEREAS the respondent, being the union party to the Award, consents to the proposed variations as contained in the amended application;
	AND WHEREAS the applicants are employers bound by the Award and so have standing to bring the application under s 40(2) of the IR Act;
	AND WHEREAS as the application is not made within the term specified in clause 5 of the Award, s 40(3)(b) of the IR Act is inapplicable and no barrier to the amendments sought;
	AND WHEREAS the Motor Vehicle Allowance is an existing Award allowance which constitutes reimbursement of expenses incurred, and the variations sought are to reflect the relevant change in the level of those expenses, consistent with Principle 6.1 of ...
	AND WHEREAS the variations sought are consistent with the primary consideration of the merits of the application in accordance with equity, good conscience and the substantial merits of the case in accordance with s26(1)(a) of the IR Act and principle...
	AND OTHERWISE BEING satisfied that the IR Act’s requirements for varying the Award are met;
	NOW THEREFORE, the Commission, pursuant to the powers conferred under the IR Act, hereby orders –
	THAT the Public Service Award 1992 be varied in accordance with the attached Schedule 1 and that the variations in the attached Schedule 1 shall have effect from the beginning of the first pay period commencing on or after the date of this order.
	NOTICES—Award/Agreement matters—
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	Background
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	INDUSTRIAL MAGISTRATES COURT OF WESTERN AUSTRALIA
	REASONS FOR DECISION (PENALTY)
	Evidence
	Claimant
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	Contentions
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	Determination
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	Involvement of Senior Management
	Cooperation, Contrition and Corrective Action
	Loss of Damage Suffered
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	Outcome
	Penalty to be imposed
	Orders
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	Schedule I: Pecuniary Penalty Orders Under the Fair Work Act 2009 (Cth)
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	STAY OF OPERATION OF DECISIONS/ORDERS—Application for
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	A STAY OF OPERATION OF THE ORDER IN MATTER NUMBER M 71 OF 2025 WHICH IS THE SUBJECT OF FBA 11 OF 2026
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	Applicant : Mr S Pack of counsel for the applicant
	Respondent : No appearance
	Applicant : Pragma Lawyers
	Reasons for Decision
	POWER OF ENTRY—Matters pertaining to—
	2026 WAIRC 00314


	AN APPLICATION TO REVOKE THE RIGHT OF ENTRY PERMIT OF EDMOND MARGJINI
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	Applicant : Mr J Carroll of counsel
	Respondents : Mr P Boncardo of counsel and with him Mr D Rafferty of counsel
	Applicant : State Solicitor’s Office
	Respondents : Eureka Lawyers
	Reasons for Decision
	THE COMMISSION IN COURT SESSION:
	Introduction
	The application and grounds
	Some preliminary matters
	Statutory provisions
	Part II Division 2G
	Contentions of the parties
	Consideration

	The evidence
	The CCTV footage
	The incident on 14 May 2025
	Ms Prater
	Mr Loxton
	Mr Breust
	Mr Calabro
	Mr Margjini
	Mr Modica
	The aftermath
	Mr Margjini’s criminal history
	Weight to be given to other evidence
	Credibility issues

	Consideration
	Findings as to the incident on 14 May 2025

	Conclusion
	2026 WAIRC 00333

	AN APPLICATION TO REVOKE THE RIGHT OF ENTRY PERMIT OF EDMOND MARGJINI
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	SECOND RESPONDENT
	Representation
	Applicant Mr J Carroll of counsel
	Respondents Mr P Boncardo of counsel and with him Mr D Rafferty of counsel
	Order
	POLICE ACT 1892—APPEAL—Matters Pertaining To—
	2026 WAIRC 00364


	APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 15 APRIL 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPELLANT
	RESPONDENT
	Representation
	Appellant Mr L Officer of counsel
	Respondent Ms E Tapsell of counsel
	Order
	HAVING heard Mr L Officer of counsel on behalf of the appellant and Ms E Tapsell of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Police Act 1892 (WA), and by consent, hereby orders –
	(1) THAT the date for the appellant’s compliance with order 3 of the orders made on 29 May 2026 ([2026] WAIRC 00351) be and is hereby extended until 4 June 2026.
	(2) THAT the date for the respondent’s compliance with order 4 of the orders made on 29 May 2026 ([2026] WAIRC 00351) be and is hereby extended until 11 June 2026.
	2026 WAIRC 00352

	APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 15 APRIL 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPELLANT
	RESPONDENT
	Representation
	Appellant Mr R French of counsel
	Respondent Ms E Tapsell of counsel
	2026 WAIRC 00351

	APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 15 APRIL 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPELLANT
	RESPONDENT
	Representation
	Appellant Mr R French of counsel
	Respondent Ms E Tapsell of counsel
	UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
	2026 WAIRC 00317


	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	Applicant : Mr M Cox (of counsel)
	Respondent : Mr C James
	Reasons for Decision
	2026 WAIRC 00319

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr M Cox (of counsel)
	Respondent Mr C James
	Order
	HAVING heard from Mr M Cox (of counsel) and with him Ms L Wardle (of counsel) on behalf of the applicant, Mr C James and with him Ms K Dyball on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations ...
	(1) THAT the applicant’s interlocutory application filed on 8 May 2026, be and is hereby dismissed.
	(2) THAT the respondent’s interlocutory application filed on 12 May 2026, be and is hereby dismissed.
	2026 WAIRC 00350

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	Applicant : Mr R Hinkley
	Respondent : Ms E Negus (of counsel) on behalf of the Director General,
	Department of Communities
	Respondent : State Solicitors Office
	Reasons for Decision
	2026 WAIRC 00356

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr R Hinkley
	Respondent Ms E Negus (of counsel) from the State Solicitors’ Office on behalf of the respondent
	Order
	HAVING heard from Mr R Hinkley, applicant, and Ms E Negus (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –
	THAT the application be and is hereby dismissed.
	2026 WAIRC 00365

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	Applicant : Mr T Paul
	Respondent : Ms H Ticehurst (of counsel)
	Reasons for Decision
	2026 WAIRC 00366

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr T Paul
	Respondent Ms H Ticehurst (of counsel)
	Order
	HAVING heard from Mr T Paul on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, and Reasons for Decision ([2026] WAIRC 00365) having been delivered on 4 June 2026, the Commission, pursuant to the powers conferred under the I...
	THAT the applicant’s Form 1A – Application requesting a stay of the proceedings, filed on 26 May 2026, is dismissed.
	CONFERENCES—Matters arising out of—
	2026 WAIRC 00360


	DISPUTE RE ENTITLEMENT TO LONG SERVICE LEAVE
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	Applicant : Mr C Stabler
	Respondent : Ms S Smith (with Mr S Fairclough)
	Reasons for Decision
	2026 WAIRC 00361

	DISPUTE RE ENTITLEMENT TO LONG SERVICE LEAVE
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr C Stabler
	Respondent Ms S Smith
	Order
	HAVING heard from Mr C Stabler on his own behalf and Ms S Smith on behalf of the respondent, and Reasons for Decision ([2026] WAIRC 00360) having been delivered on 3 June 2026, the Commission, pursuant to the powers conferred under the Industrial Rela...
	THAT application C 21 of 2025 is dismissed.
	UNIONS—Matters dealt with under Section 66
	2026 WAIRC 00334


	ORDER PURSUANT TO S.66
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Appearances
	Applicant Mr J Carroll of counsel
	Respondent Mr D Rafferty of counsel
	Declaration and Order
	WHEREAS on 18 March 2026 the applicant applied to the Chief Commissioner for orders under s 66 of the Industrial Relations Act 1979 (WA);
	AND WHEREAS orders sought by the applicant are in the following terms:
	(i) Secretary
	(ii) Senior Vice President
	(iii) Two Vice Presidents
	(iv) Two Executive members
	(v) Seven Councillors
	AND WHEREAS in support of the application an affidavit of Susan Ivey Bastian was filed on 18 March 2026.  The affidavit sets out the relevant factual history of the conduct of elections in the respondent in 2022 and 2024, and various notifications of ...
	AND WHEREAS on behalf of the respondent affidavits were filed by Romina Aida Raschilla and Terry Jongen on 10 April 2026;
	AND WHEREAS the application is listed for hearing on Monday, 25 May 2026 to determine whether the orders sought by the applicant should be made;
	AND WHEREAS by email dated Thursday, 21 May 2026, the solicitors for the applicant informed my Associate that the parties had conferred and reached agreement as to proposed consent orders.  The parties propose that the consent orders issue without the...
	AND WHEREAS having considered the evidence, in particular that of Ms Bastian, I am satisfied that the orders sought by the parties should be made;
	NOW THEREFORE the Chief Commissioner, pursuant to the powers conferred under s 66 of the Industrial Relations Act 1979 (WA), and by consent, hereby –
	(a) The respondent is not required to comply with the obligation in rule 20 of its Rules to hold elections between 1 July and 31 August 2026.
	(b) The holders of offices due for election in between 1 July and 31 August 2026 in accordance with rule 20 of the respondent’s Rules are deemed to continue to hold such offices and have authority to exercise the powers, duties and functions of the re...
	(c) In relation to any office which is currently vacant, or which becomes vacant, the respondent is not required to, and subject to order (d) below is not to comply with the obligation in rule 24 of the respondent’s Rules to fill such casual vacancies...
	(d) If the offices of Senior Vice President held by Terry Jongen and the second Vice President office held by Lee Collison are abolished by reason of the Registrar certifying the rule alterations under consideration in APPL 26 of 2026, the respondent ...
	PROCEDURAL DIRECTIONS AND ORDERS—
	2026 WAIRC 00330


	APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 42I
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr C Fogliani (of counsel) on behalf of The United Professional Firefighters Union of Western Australia
	Respondent Mr J Carroll (of counsel) on behalf of the Department of Fire and Emergency Services
	2026 WAIRC 00346

	CONTRACTUAL BENEFIT CLAIM
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr C Peacock
	Respondent Mr J Carroll (of counsel)
	Order
	HAVING heard from the applicant on their own behalf and Mr J Carroll (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –
	(1) THAT the name of the respondent in these proceedings be amended to ‘State of Western Australia’.
	(2) THAT the applicant provide a copy of the Corrigendum on the Corruption and Crime Commission’s 2019 Report on the WA Commissioner in Japan (Corrigendum) referred to in the applicant’s oral submissions, by no later than 5.00 PM on 29 May 2026.
	(3) THAT upon receipt of the Corrigendum, the Corrigendum be tendered as Exhibit A1.
	(4) THAT the parties advise whether they wish to make any further written submissions on Exhibit A1 within seven days of it being tendered.
	2026 WAIRC 00331

	APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 57 OF 2025 GIVEN ON 13 FEBRUARY 2026
	APPELLANT
	RESPONDENT
	Representation
	Appellant Mr D Anderson of counsel
	Respondent In person
	Order
	2026 WAIRC 00359

	APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 69 OF 2023 GIVEN ON 14 APRIL 2026
	APPELLANT
	RESPONDENT
	Representation
	Appellant Mary Whitelaw Murphy as Trustee for The Wilson Trust
	Respondent Laura-Kay Shields
	Order
	2026 WAIRC 00342

	REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 13 FEBRUARY 2026
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms N Barsby (of counsel) on behalf of the applicant
	Respondent Mr M McIlwaine (of counsel) on behalf of the respondent
	2026 WAIRC 00344

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 26 FEBRUARY 2026
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr T Martin on his own behalf
	Respondent Ms S Walsh of counsel from the State Solicitors’ Office
	2026 WAIRC 00329

	REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 24 MARCH 2026
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr Ayoub ELMosleh
	Respondent Ms Hayley Ticehurst (of counsel)
	Order
	HAVING heard from Mr A ELMosleh, on his own behalf, and Ms H Ticehurst (of counsel), on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –
	1. THAT the parties are to provide discovery of any documents that may be relevant to the applicant’s referral of a decision to dismiss employee (claim), on an informal basis.
	2. THAT the applicant is to file his witness outlines and any documents which he intends to rely on in support of the claim and in the manner required by Practice Note 9 of 2021 by Wednesday, 17 June 2026.
	3. THAT the respondent is to file its witness outlines and any documents which the respondent intends to rely upon in opposition to the claim and in the manner required by Practice Note 9 of 2021 by Wednesday, 8 July 2026.
	4. THAT the applicant is to file an outline of written submissions by Wednesday, 22 July 2026.
	5. THAT the respondent is to file an outline of written submissions by Wednesday, 5 August 2026.
	6. THAT the matter be relisted for a further conciliation conference on a date to be fixed, not before Wednesday, 5 August 2026.
	7. THAT there be liberty to apply.
	2026 WAIRC 00325

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 8 APRIL 2026
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Bertram Nishantha Dantanarayana
	Respondent Ms N Hope on behalf of the Chief Executive Officer, City of Greater Geraldton
	Order
	HAVING heard from Mr B Dantanarayana, applicant on his own behalf, and Ms N Hope on behalf of the respondent, the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –
	1. THAT pursuant to reg 38 of the Industrial Relations Commission Regulations 2005 (WA), the form 5 Referral of Public Sector matter is to be treated as though it was an unfair dismissal application made on Form 2 – Unfair Dismissal Application;
	2. THAT the new matter number U 66 of 2026 be used to identify the proceedings;
	3. THAT the name of the respondent be amended to the City of Greater Geraldton;
	4. THAT on or before 28 May 2026, the applicant is to file a statement of the grounds upon which he alleges that the respondent did not have a valid reason to terminate the employment related to his performance;
	5. THAT on or before 11 June 2026, the respondent file any response to the applicant’s grounds filed pursuant to order 4;
	6. The matter be listed for a conciliation conference after 11 June 2026.
	2026 WAIRC 00376

	REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 19 SEPTEMBER 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr C Okoro
	Respondent Mr M McIlwaine (of counsel)
	2026 WAIRC 00367

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 16 SEPTEMBER 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms S Neskovic
	Respondent Mr J Raja
	2026 WAIRC 00363

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 7 NOVEMBER 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms D Pongase
	Respondent Mr M McIlwaine (of counsel)
	2026 WAIRC 00327

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 7 NOVEMBER 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms D Pongase
	Respondent Mr M McIlwaine (of counsel)
	Order
	WHEREAS this matter having come before me for a directions hearing on 13 May 2026;
	AND WHEREAS at the directions hearing on 13 May 2026, the applicant sought further time to consider her views on the name of the respondent in these proceedings;
	AND WHEREAS on 13 May 2026, I issued Direction [2026] WAIRC 00295;
	AND WHEREAS Direction (1) of [2026] WAIRC 00295 directs:
	(1)  THAT the applicant advise whether they have any objection to the name of the respondent being amended to ‘Director General, Department of Housing and Works’ by no later than 20 May 2026.;
	AND WHEREAS the Commission to date has not received any objection from the applicant to the name of the respondent being amended to ‘Director General, Department of Housing and Works’;
	AND WHEREAS at the directions hearing on 13 May 2026, the respondent consented to the Commission issuing an order which amends the name of the respondent to ‘Director General, Department of Housing and Works’
	NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –
	THAT the name of the respondent be amended to ‘Director General, Department of Housing and Works’.
	2026 WAIRC 00303

	REFERRAL OF A DECISION TO TAKE DISCIPLINARY ACTION ON 18 NOVEMBER 2025
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr D Kiel (of counsel) on behalf of Mr Thomas Staples
	Respondent Mr J Carroll on behalf of The Director Of Public Prosecutions as the employing authority of the Office of the Director Of Public Prosecutions (WA)
	2026 WAIRC 00321

	ORDER PURSUANT TO S.66
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant In person
	Respondent Mr D Rafferty of counsel
	Direction
	HAVING heard Ms K Mennell on her own behalf and Mr D Rafferty of counsel on behalf of the respondent, the Chief Commissioner, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs –
	2026 WAIRC 00373

	ORDER PURSUANT TO S.66
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANTS
	RESPONDENT
	Representation
	Applicants
	Respondent Mr D Bristol of counsel
	Order
	(1) THAT the date for the respondent’s compliance with direction 6 of the directions made on 19 May 2026 ([2026] WAIRC 00311) be and is hereby extended until 4.00 pm on 11 June 2026.
	(2) THAT the date for the Registrar’s compliance with direction 7 of the directions made on 19 May 2026 ([2026] WAIRC 00311) be and is hereby extended until 4.00 pm on 25 June 2026.
	(3) THAT the date for the applicants’ other than the Registrar’s compliance with direction 8 of the directions made on 19 May 2026 ([2026] WAIRC 00311) be and is hereby extended until 4.00 pm on 9 July 2026.
	(4) THAT the date for the respondent’s compliance with direction 9 of the directions made on 19 May 2026 ([2026] WAIRC 00311) be and is hereby extended until 4.00 pm on 23 July 2026.
	(5) THAT the applications be listed for hearing on dates to be fixed not before 29 July 2026.
	2026 WAIRC 00311

	ORDER PURSUANT TO S.66
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANTS
	RESPONDENT
	Representation
	PRES 6 OF 2026 - Applicant In person
	PRES 7 OF 2026 - Applicant In person
	PRES 8 OF 2026 - Applicant In person
	PRES 10 OF 2026 - Applicant In person
	PRES 11 OF 2026 - Applicant Mr D Flaherty as agent
	PRES 12 OF 2026 - Applicant In person
	PRES 14 OF 2026 - Applicant In person
	PRES 15 OF 2026 - Applicant In person
	PRES 17 OF 2026 - Applicant Mr J Carroll of counsel
	Respondent Mr N Ellery of counsel
	2026 WAIRC 00305

	ORDER PURSUANT TO S.66
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Appearances
	Applicant Mr J Carroll of counsel
	Respondent Mr N Ellery of counsel
	Order
	This matter having come on for hearing before me on 18 May 2026, and having heard Mr J Carroll of counsel on behalf of the applicant and Mr N Ellery of counsel on behalf of the respondent, the Chief Commissioner, pursuant to the powers conferred on hi...
	THAT the herein application be and is hereby joined with applications PRES 6 of 2026, PRES 7 of 2026, PRES 8 of 2026, PRES 10 of 2026, PRES 11 of 2026, PRES 12 of 2026, PRES 14 of 2026, and PRES 15 of 2026 and that they will be heard and determined to...
	2026 WAIRC 00336

	APPEAL AGAINST THE DECISION TO TERMINATE EMPLOYMENT ON 6 MARCH 2024
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPELLANT
	RESPONDENT
	Representation
	Appellant Mr S De Ferranti (of counsel)
	Respondent Ms T C Loo (of counsel)
	2026 WAIRC 00357

	DISPUTE RE TERMINATION OF OWNER DRIVER CONTRACT WITHOUT NOTICE
	IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	SITTING AS
	THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms Melissa Gillespie (of counsel)
	Respondent Ms Amy Woods
	Order
	HAVING heard from Ms M Gillespie (of counsel), on behalf of the applicant and Ms A Woods, on behalf of the respondent, the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders -
	1. THAT the parties are to provide discovery of any documents that may be relevant to the applicant’s claim regarding the termination of an owner-driver contract without notice (claim), on an informal basis.
	2. THAT the applicant is to file any witness statements and any documents to be relied upon in support of the claim and in the manner required by Practice Note 9 of 2021, by Friday, 26 June 2026.
	3. THAT the respondent is to file any witness statements and any documents to be relied upon in opposition to the claim and in the manner required by Practice Note 9 of 2021, by Friday, 24 July 2026.
	4. THAT the claim be listed for a further conciliation conference on a date to be fixed, not before Friday, 24 July 2026.
	5. THAT there by liberty to apply.
	2026 WAIRC 00343

	STOP BULLYING ORDER
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENTS
	Representation
	Applicant Mr Yung Peter Nagon
	Respondents Mr Dylan Botica (of counsel)
	2026 WAIRC 00358

	STOP BULLYING ORDER
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENTS
	Representation
	Applicant Mr Trent Langthorn
	First Respondent Mr Michael McIlwaine (of counsel)
	Second Respondent Mr Nicholas Morrison (of counsel)
	Order
	WHEREAS Mr T Langthorn filed, on 21 May 2026 a Form 1A – Multipurpose Form, in which he sought leave to file a further witness outline and documents on which he intends to rely (further outline and documents), that were not filed within time, pursuant...
	WHEREAS the first and second respondents (respondents) did not oppose the Commission granting leave to the applicant to file the further outline and documents, provided the respondents receive a corresponding extension of time to file any responsive o...
	WHEREAS the respondents have each reserved their rights to object to the admissibility of some of the further documents the applicant has filed.
	HAVING heard from Mr T Langthorn, on his own behalf, Mr M McIlwaine (of counsel) on behalf of the first respondent and Mr N Morrison (of counsel) on behalf of the second respondent, the Commission, pursuant to the powers conferred under the Industrial...
	1. THAT the applicant’s further witness outline and documents received in the Registry on Sunday 24 May 2026, be accepted for filing.
	2. THAT the respondents are to file their witness outlines and any documents on which they intend to rely by Friday 19 June 2026.
	3. THAT the matter be listed for a further directions hearing on a date to be fixed, not before Friday 19 June 2026.
	4. THAT the applicant is not permitted to file any further witness outlines or documents without first applying for leave.
	5. THAT there be liberty to apply.
	2026 WAIRC 00341

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr B Flavel
	Respondent Mr M McIlwaine (of counsel)
	Order
	HAVING heard from the applicant on their own behalf, and Mr M McIlwaine (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –
	THAT applications U 18 of 2025 and U 21 of 2025, be heard and determined together.
	2026 WAIRC 00339

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr C Mitchell
	Respondent Mr M McIlwaine (of counsel)
	Order
	HAVING heard from the applicant on their own behalf, and Mr M McIlwaine (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –
	THAT applications U 18 of 2025 and U 21 of 2025, be heard and determined together.
	2026 WAIRC 00338

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr C Mitchell
	Respondent Mr M McIlwaine (of counsel)
	2026 WAIRC 00369

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms E Orman (of counsel) on behalf of the applicant
	Respondent Mr J Raja as an agent on behalf of the respondent
	2026 WAIRC 00362

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr D Clement
	Respondent Mr J Carroll (of counsel)
	HAVING heard from the applicant on their own behalf and Mr J Carroll (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs –
	(1) THAT the question of whether the applicant has leave to proceed with this application out of time is to be heard and determined as a preliminary matter (Preliminary Matter).
	(2) THAT the applicant file and serve any outlines of witness evidence, any documents and any written submissions upon which he seeks to rely upon at the hearing of the Preliminary Matter by no later than 4.00 PM on 1 July 2026.
	(3) THAT the respondent file and serve any outlines of witness evidence, any documents and any written submissions upon which it seeks to rely upon at the hearing of the Preliminary Matter by no later than 4.00 PM on 22 July 2026.
	(4) THAT the matter be listed for a hearing of up to half a day for the hearing of the Preliminary Matter on a date to be fixed not before 27 July 2026.
	(5) THAT the parties have liberty to apply on short notice.
	2026 WAIRC 00313

	UNFAIR DISMISSAL APPLICATION
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr H Halvorsen
	Respondent Mr R Boothman (of counsel)
	Order
	HAVING heard from the applicant on their own behalf and Mr R Boothman (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders –
	(1) THAT the respondent’s time for filing in accordance with Direction (2) of [2026] WAIRC 00257 be and is hereby extended to 22 May 2026.
	(2) THAT the applicant’s time for filing in accordance with Direction (3) of [2026] WAIRC 00257 be and is hereby extended to 12 June 2026.
	NOTICES—Appointments—
	2026 WAIRC 00375


	Designation of Officers
	Industrial Relations Act 1979
	NOTICES—Cancellation of Awards/Agreements/Respondents—under Section 47—
	2026 WAIRC 00374


	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	AIR CONDITIONING AND REFRIGERATION INDUSTRY (CONSTRUCTION AND SERVICING) AWARD NO. 10 OF 1979
	PUBLIC SECTOR INDUSTRIAL MATTERS—Matters dealt with
	2026 WAIRC 00320


	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	Applicant (P 27/2025) : Mr G Jackson
	Applicant (P 33/2025) : Ms L Smith
	Applicant (P 35/2025) : Mr G MacDonald
	Respondent : Ms H Ticehurst (of counsel) on behalf of the Director General,
	Department of Primary Industries and Regional Development
	Respondent : State Solicitors Office
	Reasons for Decision
	2026 WAIRC 00324

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr G MacDonald on his own behalf
	Respondent Ms H Ticehurst (of counsel) on behalf of the Director General, Department of Primary Industries and Regional Development
	Order
	HAVING heard from Mr G MacDonald, applicant on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders –
	1. THAT the application be granted; and
	2. THAT the Principal Inspector (Import Clearance) Position Number 70190797 be reclassified at Level 7 with effect from 10 October 2025.
	2026 WAIRC 00322

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Mr G Jackson on his own behalf
	Respondent Ms H Ticehurst (of counsel) on behalf of the Director General, Department of Primary Industries and Regional Development
	Order
	HAVING heard from Mr G Jackson, applicant on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders –
	1. THAT the application be granted; and
	2. THAT the Principal Quarantine Inspector (Technical Services) Position Number 70190823 be reclassified at Level 7 with effect from 10 October 2025.
	2026 WAIRC 00323

	REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 17 DECEMBER 2024
	WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
	APPLICANT
	RESPONDENT
	Representation
	Applicant Ms L Smith on her own behalf
	Respondent Ms H Ticehurst (of counsel) on behalf of the Director General, Department of Primary Industries and Regional Development
	Order
	HAVING heard from Ms L Smith, applicant on her own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, the Commission pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders –
	1. THAT the application be granted; and
	2. THAT the Principal Quarantine (Checkpoints and Surveillance) Position Number 70190767 be reclassified at Level 7 with effect from 10 October 2025.
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