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Reasons for Decision 

 
THE FULL BENCH: 
Brief background 
1 The appellant, Dr Walsh, was employed by the first respondent, the Shire of Victoria Plains in November 2022, as the 

Principal Building Surveyor.  As a result of the appellant making a number of employment related complaints in about 
June 2023 and in January and February 2024, the appellant alleged that he suffered damaging action in the form of alterations 
to his position to his detriment and ultimately, the termination of his employment on or about 27 February 2024. 

2 Resulting from these events, the appellant commenced proceedings in the Industrial Magistrates Court under s 97A of the 
Industrial Relations Act 1979 (WA), against the first respondent and also three of its senior employees.  Orders were sought for 
compensation and a penalty under s 83E of the Act. 

3 In accordance with its usual practice, the court listed the appellant’s claim for a pre-trial conference.  A conference took place 
on 20 June 2024.  The appellant was represented by a solicitor, Mr Baldwin, and the respondents by solicitors Mr Sinanovic 
and Ms Blanks.  The second respondent, Mr Fletcher, also attended, along with Mr Ashe and Ms Bantock of the first 
respondent. 

4 As a result of the conference, the first respondent contended that a binding settlement was reached, to the effect that the first 
respondent would pay $30,000 to the appellant, and a deed of release would be executed in due course.  Importantly for present 
purposes, it was also contended that it was a term of the settlement agreement reached at the conference, that there would be no 
disparagement by the appellant of the first respondent or its officers.  This was contested by the appellant who disputed any 
such agreement was struck at the conference. 

5 As a result, the court listed the matter for trial of a preliminary issue, that being whether a binding settlement agreement had 
been reached at the conference. 

Decision at first instance 
6 The issues posed for determination by the court were set out at [9] of her Honour’s reasons as follows: 

[9] On 17 April 2025, the IMC ordered the question of whether a BSA had been reached be determined as a 
preliminary issue, in the following terms: 
(a) On 20 June 2024 at a pre-trial conference, did the parties reach a BSA with immediate effect? 
(b) If a BSA with immediate effect was reached, what were the terms of the BSA? 
(c) If a BSA with immediate effect was reached, was it enforceable or void? 
(d) What is the effect of the determinations or outcomes of the issues in (a), (b) and (c) above on the 

claimant’s claim? 
(the Preliminary Issue). 

7 Having regard to the evidence led and relevant legal principles as to whether there was a binding contract of settlement reached 
at the conference, the learned Industrial Magistrate concluded as follows at [151]-[152] of her reasons (see AB61-62) as 
follows: 

[151] For the following reasons, I find the respondents have discharged their onus in demonstrating the settlement 
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agreement made at the PTC was immediately binding on the parties: 
(a) the parties attended the PTC with a clear understanding that the purpose was to achieve a settlement; 
(b) each party was represented by experienced employment lawyers. The claimant’s lawyer was 

instructed to act on behalf of the claimant at the PTC and there is no credible evidence he acted 
outside of any instructions; 

(c) the respondents conveyed to the Clerk an offer of $30,000 to settle the Claim. This offer was 
conveyed to the claimant and his lawyer, and the claimant accepted the offer of $30,000 to end the 
Claim; 

(d)  the claimant’s acceptance of the respondents’ offer was conveyed to the respondents by the Clerk and 
separately by the claimant’s lawyer; 

(e) there was no evidence that the claimant’s lawyer did not have the claimant’s authority to convey the 
claimant’s acceptance of the respondents’ offer to the respondents; 

(f) given the Claim sought the payment of an amount of money, whether by compensation or penalty, and 
the Claim was resolved by the agreed payment of an amount of money, the most important matter had 
been addressed; 

(g) notwithstanding the agreement terms had not been reduced to writing, the key oral settlement terms 
were the payment of an amount of money for the Claim to come to an end, leaving only the machinery 
for implementation of those terms to be worked out along with some ancillary terms such as the 
character of the claimant’s termination, confidentiality of the settlement and non-disparagement of the 
Shire; 

(h) in conveying the claimant’s acceptance of the respondents’ offer to the respondents, there was no 
evidence or indication that there were further negotiations to be undertaken or that any agreement was 
‘in principle’, or that the Claim remained unresolved in some way. To the contrary, the words said to 
be used by the Clerk and the claimant’s lawyer gave every indication that the Claim was finalised; 

(i) when the claimant’s lawyer conveyed the claimant’s acceptance of the offer to the respondents in the 
respondents’ Private Session room, it was agreed the respondents’ lawyers would prepare a Deed, and 
the claimant’s lawyer understood any Deed would contain ‘uncontroversial’ terms such as 
confidentiality, warranties, full and final settlement etc; and 

(j) the Deed was not intended to alter or expand upon what had already been agreed at the PTC. 
[152] That is, on the found facts, at the end of the PTC, the conclusion a reasonable person would reach is that the 

Claim had been resolved by way of the payment of an amount of money with the cessation of the Claim, and 
that this was immediately binding on the parties. To the extent there were other matters to attend to, this was to 
be done ‘in writing’, or by way of a Deed, but it did not change the finality of the settlement at the PTC. 

8 Accordingly, the learned Industrial Magistrate answered the issues posed for determination by the court at [186] of her reasons 
for decision (see AB67) in the following terms: 

[186] The Preliminary Issue should be answered as follows: 
(a) On 20 June 2024 at a pre-trial conference, did the parties reach a BSA with immediate effect? 

Yes. 
(b) If a BSA with immediate effect was reached, what were the terms of the BSA? 

The respondents’ pay to the claimant $30,000 and the claimant to discontinue (or end) the 
Claim. 

(c) If a BSA with immediate effect was reached, was it enforceable or void? 
The BSA continues to be enforceable. 

(d) What is the effect of the determinations or outcomes of the issues in (a), (b) and (c) above on the 
claimant’s claim? 
The claimant is precluded from prosecuting the Claim. 

9 As a result, the learned Industrial Magistrate issued an order on 20 August 2025 to the effect that the appellant’s claim be 
permanently and unconditionally stayed. 

The appeal and relevant legal principles 
10 The appellant now appeals against the decision of the court.  The grounds of appeal are relatively narrow in compass and they 

are as follows: 
1. Her Honour Industrial Magistrate Scaddan erred in determining that the parties had formed a binding settlement 

agreement whereby Mr Walsh would be paid $30,000 by the Shire of Victoria Plains and he would discontinue 
(or end) his claim against the Shire of Victoria Plains (Agreement) and Mr Fletcher (Reasons for Decision (R), 
[186]) in that: 
(a) Her Honour erroneously found terms going to the character of the claimant’s termination, 

confidentiality of the settlement and non-disparagement of the Shire of Victoria Plains were 
“ancillary terms” rather than “key oral settlement terms” (R, [135] and [151](g)); 
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(b) Her Honour failed to consider that the Claimant was not aware of and did not agree to a 
non-disparagement term which was part of the Respondents’ offer. 

Particulars 
A. Mr Fletcher’s evidence was that: 

i. the offer contained the term that the claimant would “stop making disparaging remarks on social 
media” (R, [51]); and 

ii. he expected that the reference to non-disparagement would be in the deed (R, [61]). 
B. Ms Bantock’s evidence was that: 

i. a non-disparagement term was something that the “Respondents” wanted in the agreement and it [sic] 
part of the Respondents’ offer (R, [64]-[65]); 

ii. the claimant would resign and his termination would change to voluntary departure (R, [65]); and 
iii. she had asked the Clerk for a non-disparagement term (R, [69]). 

C. Mr Ashe’s evidence was that the offer included that Mr Walsh would be allowed to resign and the claim could 
not be discussed (R, [71]). 

D. Mr Baldwin’s evidence was that the Clerk conveyed the Respondent’s offer of $30,000 to the Claimant and 
there “were no other terms that went with this” (R, [38]). 

E. Having regard to that evidence, Her Honour found that: 
i. The final offer of $30,000 was conveyed by the Clerk to the Claimant but it did [sic] refer to 

non-disparagement and this was not discussed with him (R, [134]-[138]). 
2. Her Honour erred by in determining that the parties had formed the Agreement in that Her Honour failed to 

consider that there were no payment terms agreed by the parties. 
Particulars 

A. The claimant’s evidence was that “there was no discussion and I did not agree at the pre-trial conference to 
any timing for when I would be paid the $30,000, whether the amount was subject to tax or ex gratia and how 
or when the money would be paid if the document was agreed.” (Claimant’s Witness Statement, [32]). 

Approach to the appeal 
11 The approach to the appeal is not controversial.  An appeal to the Full Bench from a decision of the court is an appeal by way 

of a rehearing: Reardon v Gaetano Anthony Lagana (ABN 85 867 757 829) T/A Stratton Park Pharmacy [2019] WAIRC 
00889; (2020) 100 WAIG 243 per Kenner SC (as he then was) at [22]-[26].  That is, as with appeals to the Full Bench under 
s 49 of the Act, on appeals under s 84 of the Act from decisions of the court, an appellant must establish an error of law or fact.  
In the case of alleged factual errors, the Full Bench may, from a review of the evidence before the court, make its own findings 
of fact, and draw its own inferences from facts as found or those not in dispute. 

Binding agreements 
12 In Cirrus Real Time Processing Systems Pty Ltd v Jet Aviation Australia Pty Ltd (formerly Hawker Pacific Pty Ltd) & 

Another [2025] FCAFC 85; (2025) 311 FCR 408, the Full Court of the Federal Court of Australia discussed the relevant 
principles applicable to whether a legally binding contract is formed.  In that case, Derrington J (with Cheeseman and Jackman 
JJ in broad agreement) observed at [111]-[112] as follows: 

[111] The overriding issue can be briefly stated: did the parties objectively evince an intention to be legally bound to 
identifiable terms and conditions? (see Allen v Carbone (1975) 132 CLR 528, 532; Ermogenous v Greek 
Orthodox Community of SA Inc (2002) 209 CLR 95 at [25] (Ermogenous); Krolczyk v Winner t/as J Winner 
Building Services [2022] NSWCA 196 at [147]; Sagacious Procurement Pty Ltd v Symbion Health Ltd [2008] 
NSWCA 149 at [69] (Sagacious Procurement)). That is to be resolved by determining what a reasonable person 
in the position of the parties would have taken the parties to have intended, given what they said and did in the 
surrounding circumstances: Stellar Vision Operations Pty Ltd v Hills Health Solutions Pty Ltd [2023] NSWCA 
102 at [64] (Stellar Vision); Air Great Lakes Pty Ltd v K S Easter (Holdings) Pty Ltd (1985) 2 NSWLR 309 at 
337 (Air Great Lakes). That may involve, for example, the drawing of inferences from the conduct and/or 
communications of the parties that surrounded the alleged formation of the contract in question. 

[112] It is necessary to keep steadily in mind that the “reasonable person” must be satisfied that the parties intended to 
be legally bound to perform, henceforth, the essential elements of a contract: Branir Pty Ltd v Owston Nominees 
(No 2) Pty Ltd (2001) 117 FCR 424 at [369]. Underlying such proposition is a distinction, albeit oft indivisible, 
between the parties having agreed terms that (a) are, in the circumstances, legally necessary to constitute a 
contract; and (b) they intend to be bound to perform henceforth: Heydon JD, Heydon on Contract: The General 
Part (2019, Thomson Reuters) 121 [4.50] and 88 [3.70] (Heydon on Contract). It is, therefore, insufficient for 
the relevant parties to agree upon the so-called “essential” terms of their bargain, but not (objectively) intend to 
be bound by them (see, eg, PJ [63]) or otherwise (objectively) intend to be so bound upon the happening of a 
future event (see, eg, Masters v Cameron [1954] HCA 72; (1954) 91 CLR 353, 360-362 (Masters v Cameron)). 
The need for objectivity in this context is consistent with the objective theory of contract: Ermogenous 105-106 
[25]; Tipperary Developments Pty Ltd v Western Australia [2009] WASCA 126; (2009) 38 WAR 488, 516 
[119] (Tipperary Developments): and is, in many respects, a custodian of certainty inter partes, in that where 
parties “manifest their mutual assent” to be legally bound (that being the instructive language of the 
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Restatement (Second) of the Law of Contracts (American Law Institute, 1981) § 18), they are unable to seek to 
then rely upon a private or undisclosed intention to vary the content of their prior agreement. 

13 A point relevant for present purposes, is the existence of a matter of importance in negotiations in relation to which, the parties 
have not reached agreement.  As to this issue, Derrington J said at [122]-[123]: 

[122] The absence of consensus inter se on matters of detail is a consideration that is adverse to the conclusion that 
the parties intended to be legally bound by their agreement. In Stellar Vision, the Court of Appeal of New South 
Wales rightly identified (at [67]) that the: 
[67] … existence of matters of importance on which the parties have not reached consensus in their 

informal agreement will render it less likely that they intended immediately to be bound before the 
execution of a formal document. That the terms have not been fully or well stated is material to 
whether a contract has been made. The more important the term, the less likely it is that the parties 
will have left it over for future decision, but there is no legal obstacle which prevents the parties 
agreeing to be bound now while deferring important matters: Geebung Investments Pty Ltd v Varga 
Group Investments No 8 Pty Ltd [1995] NSWCA 166; (1995) 7 BPR 14,551 at 14,579; ABC at 548; 
Sagacious at [73]; Feldman v GNM Australia [2017] NSWCA 107 at [60]-[61]. 

[123] Although the latter clause of the paragraph cited is undoubtedly correct, such occasions as are contemplated 
must be somewhat rare. If a matter is truly “important”, it is curious that a party would opt to bind themselves to 
other terms before securing sufficient assurance in relation to it (though that is not to say that such circumstance 
cannot occur: see, eg, Heydon on Contract at 88-89 [3.70] citing Proton Energy Group SA v Orlen Lietuva 
[2014] 1 Lloyd’s Rep 100 at [39]). 

14 Additionally, as noted by the appellant in his submissions, also considered in Cirrus are other indicia, such as the terms of the 
putative agreement (at [122]-[136]), the form of the agreement (at [137]-[142]), and post contractual conduct (at [150]-[164]), 
as relevant to whether a binding agreement has been formed. 

The evidence 
15 The evidence at first instance was put on by witness statements, with some cross examination.  In the case of Mr Baldwin, the 

appellant’s solicitor, his evidence was entirely oral.  In relation to Mr Baldwin, for the purposes of the conference proceedings 
and negotiations, at first instance there was no waiver of legal professional privilege as to what transpired between him and the 
appellant in their private session room, in the absence of any other person (see AB74 and transcript of proceedings before the 
Full Bench at pp 21-22). 

16 On behalf of the appellant, evidence was adduced by the appellant himself and Mr Baldwin.  On behalf of the respondent, 
evidence was given by the second respondent Mr Fletcher, the respondent’s Chief Executive Officer, Ms Bantock, the 
President of the first respondent, and Mr Ashe, the first respondent’s Deputy Chief Executive Officer.  It was common ground 
that as is usual, the conference commenced in joint session with the Clerk outlining the process to take place, followed by a 
summary by the parties of their positions on the appellant’s claim. 

17 The conference then divided into private session, with the appellant and Mr Baldwin in one room, and Messrs Fletcher and 
Ashe and Ms Bantock, along with their solicitors, in the other.  The Clerk shuttled back and forth between them, until the 
putative agreement was reached. 

18 It is not challenged on the appeal, that the learned Industrial Magistrate did make some credibility findings against the 
appellant and they appear at [122]-[123] and [128]-[129] of her Honour’s reasons.  For reasons which we will develop further 
below, those credibility findings however, do not detract from the ultimate issue arising in relation to the grounds of appeal. 

19 The evidence adduced through the various witnesses went to the course of events which transpired at the pre-trial conference 
and what was said and done by the witnesses in the course of negotiations leading to the conclusion of the conference.  Having 
regard to the written and oral evidence, her Honour made a number of factual findings at [131]-[144] of her reasons at 
AB57-58 as follows: 

[131] Having regard to the credible and reliable evidence accepted by the court, I find as follows. 
[132] Mr Baldwin was instructed to represent and act on behalf of the claimant at the PTC. I find that Mr Baldwin 

acted in accordance with any instructions provided by the claimant. Contrary to out-of-court statements made 
by the claimant in his complaints to the IMC Registry, there was no suggestion in the hearing, nor was 
Mr Baldwin cross-examined on the issue, that Mr Baldwin acted otherwise than in accordance with any 
instructions provided by the claimant. 

[133] The PTC was held over three hours and rather than making one and only offer, the Clerk ‘shuttled’ between the 
two Private Session rooms with a final offer to settle made to the claimant in the amount of $30,000. 

[134] The final offer of $30,000 was conveyed by the Clerk to the claimant and Mr Baldwin in their Private Session 
room. The claimant understood that accepting the offer of $30,000 would require him to end the Claim against 
the respondents. 

[135] There were other terms discussed by the respondents with the Clerk, including the claimant’s termination being 
by way of resignation and not to disparage the Shire and its officers. However, I find that these other terms were 
intended to be incorporated in the Deed. 

[136] Some of these terms were discussed with the claimant in the Private Session room, including the recasting of his 
termination as a resignation, aspects of the settlement being confidential and the reduction of the agreement to 
writing. 
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[137] Any agreement was to be reduced to writing by way of a Deed which also contained the mechanism for giving 
effect to the monetary settlement, along with other terms that were generally discussed at the PTC, including the 
claimant resigning from the Shire and maintaining confidentiality about the Claim. 

[138] The claimant accepted the offer of $30,000 and he understood that this would bring an end to the Claim. He 
understood he would sign a Deed. 

[139] The claimant’s acceptance of the offer of $30,000 was verbally conveyed to the respondents and the 
respondents’ lawyers by the Clerk and by Mr Baldwin. Mr Baldwin was authorised to convey the claimant’s 
acceptance of the $30,000 offer to the respondents and their lawyers and agreed on behalf of the claimant for 
the respondents’ lawyers to prepare the Deed giving effect to the agreement reached. 

[140] The respondents’ lawyers prepared the Deed and emailed a copy of the Deed to Mr Baldwin, who in turn, 
emailed a copy of the Deed to the claimant. 

[141] Mr Baldwin considered that the contents of the Deed reflected the agreement between the claimant and the 
respondents at the PTC. 

[142] The claimant refused to sign the Deed, he informed the IMC Registry and the respondents’ lawyers that he 
would not settle the Claim for $30,000 and requested the Claim be relisted for a further PTC or for trial. 

[143] In accordance with reg 22(b) of the Regulations, the Clerk listed the Claim before the Industrial Magistrate for 
trial. 

[144] The respondents’ lawyers hold in their trust account $30,000 to be paid to the claimant upon the claimant 
providing his bank account details to them. 

Ground 1 
Contentions 
20 As to this ground, first, the appellant contended that the learned Industrial Magistrate’s finding that the issues of non-disclosure 

and confidentiality were ancillary, rather than key terms of the settlement agreement, was erroneous.  The appellant maintained 
that the non-disclosure issue was an important part of the first respondent’s offer to the appellant to settle the dispute.  This was 
said to be demonstrated by the learned Industrial Magistrate’s conclusion that the essential terms of the agreement were the 
payment of $30,000 and the cessation of the appellant’s claim, as contained at [151(g)] of her Honour’s reasons, set out at [7] 
above.  Other terms were to be contained in the deed to be subsequently drafted.  These included payment terms, 
confidentiality, and non-disparagement. 

21 Second, the appellant contended that the learned Industrial Magistrate did not consider that the appellant was not aware of the 
non-disclosure term.  On this basis, the appellant contended that he could not, and did not, agree to it as a part of the offer to 
settle from the first respondent. 

22 The appellant maintained that the learned Industrial Magistrate’s conclusion as to the terms of the settlement agreement set out 
at [151(g)] of her reasons, were informed by her earlier findings that the first respondent’s final offer to settle was to pay the 
appellant $30,000 ([133]); this was conveyed by the Clerk to the appellant and he understood this to mean the acceptance of 
the offer would bring his claim to an end ([134]); other terms were to be in a deed ([135]); the $30,000 payment was the most 
important matter ([98], [100], [151(f)], [155]); and the appellant did accept the offer and understood that a deed would need to 
be signed. 

23 The thrust of the appellant’s contentions in this respect was that although it may be accepted that the payment of $30,000 was 
important, this did not mean other matters were also not important.  The focus of the learned Industrial Magistrate on the 
settlement sum, according to the appellant, meant that inadequate attention was paid to what the essential terms as a whole 
were, and the intention to be contractually bound by them.  In this connection, the appellant maintained that the learned 
Industrial Magistrate was in error to conclude that the offer to settle was payment of $30,000, as in fact, the offer to settle was 
made on the basis such a payment would be accompanied by a non-disclosure term. 

24 In response, the submission of the first respondent was that the appellant had not established how it was that the non-disclosure 
term was essential.  It was not enough to assert that the learned Industrial Magistrate was in error, as the burden is on the 
appellant to establish error.  Whilst referring to some of the conclusions of the learned Industrial Magistrate, the first 
respondent contended that additionally, her Honour concluded that the claim at first instance was ‘run of the mill’ ([179]); that 
the proposed deed was uncontroversial ([183]); and that the appellant only took issue with the monetary amount in the deed 
after the conference ([170]). 

25 As to the non-disclosure term specifically, the first respondent’s position was that for the appellant to succeed on the appeal, he 
must establish that he was not aware of and did not agree to a non-disclosure term.  Whilst no express finding was made to this 
effect by the learned Industrial Magistrate, the first respondent contended that it was at least implicit that the issue was 
discussed.  This was also the case, on the first respondent’s contentions, given the learned Industrial Magistrate’s credibility 
findings against the appellant, that she preferred more reliable and credible evidence, where that evidence was inconsistent 
with his. 

26 The first respondent also referred to the learned Industrial Magistrate’s reference to the ‘common evidence’ of Mr Fletcher, 
Ms Bantock and Mr Ashe, to the effect that the offer made by the first respondent, conveyed to the Clerk during the pre-trial 
conference private session, included a non-disclosure term, and the Clerk then communicated this to the appellant and 
Mr Baldwin.  On the strength of this, the first respondent submitted that as a matter of logic and common sense, the Clerk 
would have told the appellant this, given the normal processes of a pre-trial conference.  Also, given the fact that Mr Baldwin 
did not recall any discussion of a non-disparagement term, and in the absence of any notes that he made at the time, and that 
there were gaps in his evidence, this lent strength to the learned Industrial Magistrate’s acceptance that the non-disclosure issue 
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was at least discussed with the appellant. 
27 Accordingly, the first respondent’s position was that there was insufficient before the Full Bench to conclude on all of the 

evidence, that the appellant was not aware of and did not agree to a non-disclosure term.  Finally, where, as here, the 
non-disclosure term was not controversial, even if there was no final agreement reached in relation to it at the conference, the 
matter was not of sufficient weight such as to conclude that no binding agreement was reached in relation to the payment of the 
settlement sum by the first respondent and the cessation of the claim by the appellant. 

Consideration 
28 As was stated by Derrington J in Cirrus at [116], in relation to the element of intention to create legal relations as a 

determinant of contract formation, ‘While the importance of this requirement is easily understood, common experience reveals 
that its identification in any particular case is fraught with difficulty’. 

29 Determining the present issue requires assessing, objectively, whether a reasonable person in the position of the parties would 
have concluded on all of the evidence that, at the time the pre-trial conference came to an end, the parties had intended to strike 
a binding agreement to settle.  In this respect, initial impressions can mislead.  As was stated by Gleeson CJ in Geebung 
Investments Pty Ltd & Another v Varga Group Investments No 8 Pty Ltd [1995] NSWCA 166 at p 2: 

As the decision in the Australian Broadcasting Corporation case illustrates, the fact that parties to negotiations have 
agreed upon the major matter under discussion, confidently believing that the remaining matters to be decided will be 
sorted out later between them or their lawyers, without any difficulty, can sometimes create a misleading appearance of 
consensus. Such parties may well believe that they have a “deal” or a “bargain”, and speak and act accordingly, whilst at 
the same time knowing and intending that further and more detailed agreement is necessary. For that reason, conduct such 
as shaking hands, or using the language of agreement, can be ambiguous. The resolution of the ambiguity may require 
more detailed factual and legal analysis. 

30 In Ms Bantock’s witness statement, she referred to the toing and froing at the conference once the parties moved into separate 
rooms.  Specifically in relation to the first respondent’s offer to settle, she said at [8]-[9] of her statement: 

[8] We were in separate rooms for a lengthy period of time and the Registrar came into our room to ask questions a 
few times. When the Registrar was with us she asked us questions regarding settlement. We expressed that we 
wanted a clause in the agreement to prevent the parties from making disparaging comments, as the Shire had 
previously experienced the distribution of disparaging text messages around the Shire regarding the matter. 

[9] After the Registrar had come and gone a few times, an offer was made to Dr Walsh in the sum of $30,000 to be 
paid to Dr Walsh. Dr Walsh would also submit a letter of resignation to the Shire and his termination status 
would be changed to voluntary departure, and the parties would not make disparaging comments. 

31 In cross-examination, Ms Bantock was asked about non disparagement, as, at the time of the conference, both herself and 
Mr Ashe were parties in the proceedings.  At AB109 the following exchange took place: 

Okay. And during the pre-trial conference were you ever asked whether or not you personally would agree not to make 
any derogatory, adverse, or disparaging comment about Dr Walsh?---Um, if both parties, um - it would be that both 
parties would be agreeing to that, yes. 
I’ll just put my question to you again. Were you during the pre-trial conference were you asked whether or not you would 
agree as a party to not make any derogatory, adverse, or denigrating comments about Dr Walsh?---I remember us asking 
the Registrar that we would be requesting that a non-disparagement agreement be in there. Um, that’s what I remember. 

32 As to who a non-disparagement term was intended to protect, in re-examination Ms Bantock testified at AB109: 
Ms Bantock, you were asked about the agreement, I shouldn’t say agreement.  You were asked about what was said at the 
pre-trial conference regarding a non-disparagement clause.  Who was that non-disparagement clause intended to protect 
on your side of the fence? --- I believe that was to protect, um, the Shire, um, and any other - yeah, the Shire and - and 
their staff and councillors. 

33 Mr Fletcher described the conference process that took place.  He referred to the parties being in separate rooms and the Clerk 
coming back into the room where he and the others were.  The point arrived at which the first respondent resolved to make an 
offer to the appellant to settle his claim that day.  This was referred to at [25] of Mr Fletcher’s witness statement where he said: 

[25] When the Registrar returned, I put forward an offer of $30,000 on the basis that the claim would be settled and 
Dr Walsh would stop participating in disparaging remarks on social media.  The Registrar hinted it may take 
more money to settle. The Registrar then went to communicate our offer to Dr Walsh and his lawyer in the other 
room. When the Registrar returned, I told the Registrar our offer of $30,000 would stand. The Registrar then 
went back to Dr Walsh and his lawyer. When the Registrar returned she told us that an agreement has been 
reached. She told us that Dr Walsh’s lawyer would come into our room, but that Dr Walsh didn’t want to. 

(Our emphasis) 
34 Mr Fletcher was asked about this in his oral evidence.  In cross-examination, he said at AB96: 

I take that [sic] returned to the private conference room?---Correct. 
Okay. 
- - - I put forward an offer of $30,000 on the basis that the claim would be settled.” 
By reference to the claim you mean this proceeding?---The proceeding on that day, yes. 
Yes. And your evidence in that paragraph is also that the offer of $30,000 was made on the basis that Dr Walsh would 
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stop participating in disparaging remarks on social media, is that correct?---Correct. 
Okay. And at paragraph 27 of your witness statement - - -?---Yes. 
- - - you say that: 
“When the Registrar returned [sic] repeated the offer of $30,000.” 
?---Yes. 
Okay. And at paragraph 29 you say: 
“When the Registrar returned she told us an agreement had been reached.” 
(Our emphasis) 

35 In his cross-examination, Mr Fletcher was asked about the non-disparagement term and at AB98 he said: 
Okay. And so when you say you’d reached agreement you hadn’t reached agreement on the terms of any 
non-disparagement clause, is that correct?---The expectation was that that would be built in as part of the deed. 

36 It is also of some note that the day after the pre-trial conference, Mr Fletcher sent an email to members of the Council, 
explaining what had occurred the previous day.  A copy of it was annexed to his witness statement at AB183-184.  In it, he 
explained the terms of the settlement, making particular reference to the appellant not being able to make disparaging and 
public comments. 

37 From the above evidence, it was quite clear that the issue of non-disparagement was a matter of significance to the first 
respondent.  The allegation was that the appellant had been making disparaging statements about the first respondent and/or its 
staff and the first respondent wanted this to stop, as a part of the agreement to settle.  Ms Bantock, as the Deputy Chief 
Executive of the respondent, said such a term was necessary to protect the Shire, councillors, and staff. 

38 From the appellant’s perspective Mr Baldwin, the appellant’s solicitor, as noted above, gave oral evidence.  He said that the 
first respondent had made an offer at the conference of a monetary amount.  When asked about that in his evidence in chief, 
Mr Baldwin said at AB86: 

Now, you said that it involved a monetary amount?--- Sitting here today do you remember what that monetary amount 
was?---It was 30,000. And to the best of your memory that was an amount which was communicated in some way, shape 
or form - - -?---Mm hmm. - - - by the respondents?---That’s correct. 
Were there any other terms which went along with that payment?---No, there weren’t. 
And there - and with respect, Sam, there never is by and large. Um - um, the question as to how that would be taxed and 
so on and so forth are perhaps matters that are discussed, um, post the mediation. Um, but, um, my expectation was that, 
if there was an agreement, it would be, um - there would be a deed that would need to be executed and that deed would 
include all of the usual, um, clauses as to confidentiality and non-disparagement and, um, ah, full and final settlement of 
all matters. 
(Our emphasis) 

39 As to what might be in the deed to be prepared later, Mr Baldwin was asked about this and what was discussed with the 
appellant about it at the conference when considering the first respondent’s offer of $30,000 to settle the matter.  At AB87 the 
following exchange took place: 

- - - I said - as I said, there’s an expectation. Um, and I - when you’re - when you’re - when you’re crafting a document 
like this it’s an, um - it is utterly uncontroversial that a deed would include, ah, confidentiality provisions. And, um, I 
would have, um, spoken to - I didn’t - ah, yeah, we - we didn’t have a discussion about what would be in the deed 
because it’s utterly vanilla in - in all candour. 
What other terms do you expect to see in a vanilla deed?---Um, a non-disparagement, um, full and final settlement, um, 
potentially how it’s - you know, whether it’s expressed as an eligible termination payment or otherwise. Um, certain 
waivers. Um, full and final settlement, as I said. Um, that probably covers the - that probably covers most of it.  And, 
sorry - and warranties, and warranties as well.  And when I talk about non-disparagement I talk about, ah, the applicant 
not being in a position to talk about it and similarly the employer not being in a position to - to talk about it. 
Was there any discussion about the characterisation of the dismissal?---No, there was not, not to my recollection. 
(Our emphasis) 

40 The appellant gave evidence about these matters.  As to what was agreed in the conference, in his witness statement at [29], the 
appellant stated: 

[29] The only matter discussed in the pre-trial conference was an amount of money. Other matters in the Proposed 
Deed were not discussed with me at the pre-trial conference, and they were not matters to which I had agreed to, 
as I was not even aware of them. 

41 The appellant was cross-examined about these matters and as to non-disparagement in particular, the following exchange took 
place at AB132: 

You had conversations with the Registrar about what you thought was being said about you by the Shire to other people, 
is that right?---Um, yes. 
You were concerned about the things that might be then said about you by the Shire?---I was. 
You knew that there were also complaints by the Shire that you were saying negative things about the Shire and its 
various officers, councillors, people?---Um, about the Shire, yes. 
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Of course, the Shire can only do things through its people, so complaints about things the Shire were doing are in reality 
complaints about the people who were doing those things on behalf of the Shire?---Um, yes. 
And I’m going to suggest that’s in that context that both parties had concerns about what was being said that a 
non-disparagement term was discussed at the pre-trial conference. Do you agree with that or disagree with that?---I 
disagree with that. 
(Our emphasis) 

42 This evidence that a non-disparagement term as part of any settlement, was not discussed at the pre-trial conference on the 
appellant’s evidence, was consistent with Mr Baldwin’s evidence that only the monetary amount was discussed and that other 
matters were not discussed.  Mr Baldwin’s evidence on this issue was unequivocal.  Despite the learned Industrial Magistrate’s 
finding that there were some gaps in Mr Baldwin’s evidence due to the absence of contemporaneous notes taken by him of the 
conference, this can only have application to that part of his testimony where he was uncertain or less than clear as to relevant 
events.  The above passage of his evidence on the crucial issue of agreement on a non-disparagement term was not one of 
them. 

43 Mr Baldwin’s assumption was those matters would be sorted out later.  The discussion of, and specific agreement to, a term of 
the settlement regarding non-disparagement, is a different question from whether there may have been some general discussion 
with the Clerk about who may have been saying what about the other, at the conference.  Additionally, even though the learned 
Industrial Magistrate concluded that she would only accept the appellant’s evidence where it was consistent with other credible 
evidence, the appellant’s evidence above, that a non-disparagement term was not discussed at the conference, was entirely 
consistent with Mr Baldwin’s evidence, there was no evidence to contradict it, and it was open to accept the appellant’s 
evidence on this issue. 

44 Another important indicator to ascertain, objectively, what the parties should reasonably have been taken to have intended by 
their dealings at the time of the conference, was the language actually used in framing the offer to the appellant to settle his 
claim.  Both in his witness statement and in his oral testimony, Mr Fletcher said that the offer of $30,000 was put ‘on the basis 
that’ the appellant would stop making disparaging comments.  He was quite specific and he singled this issue out. 

45 Used in the context of the surrounding circumstances, in particular the concerns expressed by Mr Fletcher that the appellant 
had been using social media to make disparaging comments about the Shire, and Ms Bantock’s similar concerns, and that the 
Shire wanted some protection from this, these were important words of qualification and condition.  They were clearly used in 
a foundational sense.  They were not used in any explanatory sense.  The offer of the money plainly had strings attached to it.  
The first respondent wanted something additional from the appellant for its $30,000, other than the discontinuance of the 
proceedings, and a legally binding obligation for him to refrain from making any further derogatory comments about the first 
respondent, its councillors, and staff, was one of them and an important one. 

46 It seemed to be common ground that the learned Industrial Magistrate did not make any express finding as to whether a 
non-disparagement term was discussed and agreed with the appellant as one of the ‘ancillary terms’, and from a fair reading of 
her Honour’s reasons at [134]-[136], we think that is so.  It was contended by the first respondent however, that first, an 
inference could be drawn that given her Honour’s credibility finding against the appellant, that it was discussed and agreed.  
We have dealt with this above and we do not think this can be so.  Second, the first respondent contended that as the Clerk 
conveyed the first respondent’s offer to the appellant and Mr Baldwin in the private session, then given how conferences are 
conducted, it should be inferred that the first respondent’s express condition of a non-disparagement term being included in the 
putative settlement agreement, was clearly communicated by this process. 

47 The same difficulty with this arises from the evidence of both the appellant and Mr Baldwin above.  There was direct evidence 
to the contrary.  Further, the absence of an express finding by her Honour on this issue, does not, for the reasons set out above, 
support a conclusion that the issue of a non-disparagement term was not material.  In this connection also, the absence of any 
finding that non-disparagement was discussed with the appellant at the conference, let alone agreed, cannot support her 
Honour’s subsequent finding that this matter would be sorted out after the conference, and included in a deed. 

48 Finally, the fact that the appellant, after the conference, refused to sign the deed, and the suggestion he would not do so for 
$30,000, is not decisive.  Whilst post putative agreement conduct can be taken into account, it does not follow that any 
reference to the sum of $30,000 was indicative that he accepted all of the other terms.  As was submitted by the appellant in his 
oral submissions at the hearing of the appeal, whether he may have accepted the additional terms for different consideration, is 
an open and a different question.  But the fact he simply raised the matter, cannot work in the opposite direction, to affirm the 
existence of a binding agreement at the conference. 

49 Having regard to all of the evidence, we consider that there was no correspondence between the first respondent’s offer to 
settle the appellant’s claim, and the appellant’s purported acceptance of it. There must have been the communication of the 
appellant’s unqualified assent to the terms of the first respondent’s offer.  Put another way, what the appellant thought he was 
accepting, was not what the first respondent intended to be essential terms of the settlement agreement.  Further, we do not 
consider that objectively viewed, applying the principles set out above in Cirrus, that in the absence of agreement on a 
non-disclosure term, the parties could be regarded as having intended to be immediately bound at the conference. The 
non-disparagement term was a matter of importance for the first respondent that was not agreed. 

50 Whilst no doubt, as the learned Industrial Magistrate concluded, the money sum and the cessation of the appellant’s claim were 
important terms, this does not mean other terms were not also important matters to be taken into account, when reaching a 
conclusion regarding an intention to be legally bound.  Ultimately, what is to be objectively determined is what did the parties 
regard as important.  As was referred to in the appellant’s submissions, in World Audio v GB Radio [2003] NSWSC 855, 
McDougall J observed at [94] that in relation to ascertaining objectively whether parties had reached an immediately binding 
agreement, and what may be essential provisions of any agreement, ‘The weight of authority compels a conclusion that the 
Court should be slow to substitute its own judgement for what is essential, and what is not, for that of the parties’. 
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51 Accordingly, this ground of appeal is made out. 
Ground 2 
Contentions 
52 As to this ground, the appellant contended that the learned Industrial Magistrate made an error in finding that the parties had 

reached a binding settlement agreement at the conference, despite no payment terms were finally agreed between them.  It was 
submitted that whilst such matters may be considered to be machinery provisions in any agreement, the outcome of their 
application can be important, as the monetary value of any settlement sum can be affected, especially in relation to taxation 
implications. 

53 On this basis, the submission of the appellant was that the absence of any specific agreement about these matters, pointed to 
the conclusion that no binding agreement was reached at the conference. 

54 On behalf of the first respondent, the submission was made that the learned Industrial Magistrate did not fail to take this matter 
into account, rather, her Honour referred to ‘the mechanism for giving effect to the monetary settlement’ would be contained in 
a subsequent deed (see reasons at [137] AB58).  The first respondent contended that the essence of the appellant’s complaint in 
relation to this matter, is that her Honour did not place sufficient weight on this issue, as the appellant contended that she 
should have.  A matter of weight in this sense, is not, on the first respondent’s submission, a matter giving rise to an appealable 
error, warranting the intervention of the Full Bench on appeal. 

55 Alternatively, and in any event, the submission was made by the first respondent that irrespective of any discussion about such 
a matter, for example the timing of receipt of payment by the appellant, the law would readily imply a term to the effect that 
monies be paid within a reasonable time (see first respondent’s written submissions at first instance at [44] AB26).  As to 
matters of taxation treatment, the first respondent submitted that taxation issues would be determined in accordance with 
taxation laws. 

56 Finally, an overarching submission was made that the question of the terms under which any payment would be made to the 
appellant, was not a matter of sufficient importance to the parties at the conference, which viewed objectively, would run 
contrary to a conclusion that there would be an immediately binding agreement as the learned Industrial Magistrate found. 

Consideration 
57 The question of payment terms was not a matter specifically raised by Mr Fletcher or Ms Bantock, or for that matter Mr Ashe, 

on the evidence, in the private session leading to the framing of the offer to settle the appellant’s claim, to be communicated to 
the appellant by the Clerk.  This particular provision was one that seemingly, whilst not expressly discussed, was assumed 
would be sorted out at a later time, in the preparation of a deed to be exchanged between the parties’ solicitors.  This was the 
tenor of Mr Baldwin’s evidence, that we have referred to above. 

58 It is to be accepted that the timing of any payment to be made, would not affect its quantum.  The only issue that may have that 
effect, is the taxation treatment of any payment from the first respondent to the appellant.  That may be affected by the purpose 
for which the payment is being made.  In this case it was the settlement of legal proceedings. 

59 The question as to this ground also involves certainty of terms.  A term of a contract will only be affected by uncertainty if it 
relates to an essential term: Godecke v Kirwan (1973) 129 CLR 629 per Gibbs J at 646-647.  As found by her Honour, clearly 
the price to be paid in exchange for the cessation of the proceedings, was an essential term.  The price was specified.  It was 
not lacking in certainty.  Whether tax would be payable on the settlement sum, as the first respondent submitted, would be a 
matter for the parties to work out, taking into account the application of income tax legislation, which must apply in any event.  
The putative agreement was that $30,000 would be paid to the appellant.  As an aside, that was what the deed ultimately 
provided (see AB209). 

60 Furthermore, apart from the issue of certainty of terms, we are not persuaded that the matter of the taxation treatment of the 
proposed settlement sum, it not being raised as a part of the first respondent’s formal offer, and which was not the subject of 
any express consideration at the conference, would be of such importance that on that basis alone, leaving other matters aside 
dealt with in ground 1, it would mean that, objectively viewed, the parties did not intend to be immediately legally bound to a 
settlement agreement at the conference. 

61 This ground of appeal is not made out. 
Conclusion 
62 For the above reasons, the appeal is upheld and the decision of the learned Industrial Magistrate must be quashed. 
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Result Appeal upheld 
Representation 
Appellant Mr T Lettenmaier of counsel 
Respondents Mr S Pack of counsel 
 

Order 
HAVING heard Mr T Lettenmaier of counsel on behalf of the appellant and Mr S Pack of counsel on behalf of the respondents, the 
Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the appeal be and is hereby upheld. 
(2) THAT the decision of the Industrial Magistrate dated 17 July 2025 ([2025] WAIRC 00423) be and is hereby 

quashed. 
(3) THAT matter M 23 of 2024 be allocated to a different Industrial Magistrate for case management and final 

hearing. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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Citation : [2024] WAIRC 00152 
File No : M 145 OF 2022 
 

CatchWords : Industrial Law (WA) – Appeal of pecuniary penalty imposed –Whether Minister is an 
individual or body corporate for penalty purposes where Minister is sued in official capacity 
– Whether legal status or capacity determines maximum penalty – Whether penalty 
imposed manifestly excessive where unsupported by evidence of deliberateness – Whether 
penalty imposed should be increased where evidence does not support finding of corrective 
action – Whether Full Bench should re-exercise penalty discretion 

Legislation : Industrial Relations Act 1979 (WA) 
Interpretation Act 1984 (WA) 
Constitution Acts Amendment Act 1899 (WA) 
Public Sector Management Act 1994 (WA) 
Prisons Act 1981 (WA) 
School Education Act 1999 (WA) 
Fair Work Act 2009 (Cth) 
Workplace Relations Act 1996 (Cth)  

Result : Minister’s Appeal Grounds 7 and 8 upheld, Penalty Decision quashed and substituted; 
Union’s Cross-appeal Ground 2 dismissed 

Representation in FBA 10 of 2024: 
Counsel: 
Appellant : Mr J Carroll of counsel 
Respondent : Mr N Ellery of counsel 
Solicitors: 
Appellant : State Solicitor’s Office 
Respondent : Slater and Gordon Lawyers 
Representation in FBA 13 of 2024: 
Counsel: 
Appellant : Mr N Ellery of counsel 
Respondent : Mr J Carroll of counsel 
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Appellant : Slater and Gordon Lawyers 
Respondent : State Solicitor’s Office 
 

Case(s) referred to in reasons: 
Australian Building and Construction Commissioner v Construction, Forestry, Mining and Energy Union [2018] HCA 3 
Australian Building and Construction Commissioner v Powell (No 2) [2019] FCA 973 
Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8 
Briginshaw v Briginshaw (1938) 60 CLR 336 
Callan v Smith [2021] WAIRC 00216 
Commissioner of Police v McCormack [2018] WAIRC 00809 
Construction, Forestry, Mining and Energy Union v Hail Creek Coal Pty Ltd (No 2) [2018] FCA 480 
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Construction, Forestry, Mining and Energy Union v State of Victoria (No 2) [2013] FCA 1034 
Coochey v Commonwealth of Australia [2005] FCA 1165 
The Director General of the Department of Justice v The Civil Service Association (Inc) [2004] WAIRC 13765 
Fair Work Ombudsman v Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 
Flight Centre Ltd v Australian Competition and Consumer Commission (No 2) (2018) 260 FCR 68 
Frearson v Minister for Public Sector Management (Tas) (1998) 82 IR 211 
Minister for Corrective Services v Western Australian Prison Officers’ Union of Workers [2024] WAIRC 01034 
Patole v Child & Adolescent Health Service [2024] WASCA 126 
United Workers’ Union v Compass Group Healthcare Hospitality Services Pty Ltd & Another [2024] SAET 49 
Western Australian Prison Officers’ Union of Workers v Minister for Corrective Services [2023] WAIRC 00725 
Western Australian Prison Officers’ Union of Workers v Minister for Corrective Services [2023] WAIRC 00867 
Western Australian Prison Officers’ Union of Workers v Minister for Corrective Services [2024] WAIRC 00152 
Western Australian Prison Officers’ Union of Workers v Minister for Corrective Services [2025] WASCA 177 

 
Reasons for Decision 

COSENTINO SC: 
1 The grounds of appeal relating to penalty were remitted to this Full Bench for determination after the Industrial Appeal Court 

delivered its decision upholding the WA Prison Officers’ Union of Workers’ appeal relating to whether there had been a 
contravention of cl 22.1 of the Department of Justice Prison Officers’ Industrial Agreement 2020: Western Australian 
Prison Officers’ Union of Workers v Minister for Corrective Services [2025] WASCA 177. 

2 The remitted grounds of appeal in the Minister’s appeal FBA 10 of 2024 are: 
Ground 7: that the Industrial Magistrate made an express error because he applied the incorrect maximum 

penalty. 
Ground 8: that the penalty imposed was manifestly excessive. 

3 The remitted ground of appeal in the Union’s appeal FBA 13 of 2024 is that the penalty imposed by the Industrial Magistrate 
was manifestly inadequate because he mistook the facts in finding that corrective action had been taken by the Minister, there 
being no admissible evidence to support that finding. 

4 I have considered the Minister’s further written and oral submissions in relation to Grounds 7 and 8 of his appeal. My views as 
expressed at [148]-[185] of my reasons in Minister for Corrective Services v Western Australian Prison Officers’ Union of 
Workers [2024] WAIRC 01034; (2024) 105 WAIG 17 and my ultimate conclusions have not changed. 

5 As a matter of statutory construction of the Prisons Act 1981 (WA), it is implicit that the Minister acts for and on behalf of the 
State in his capacity as the employer of prison officers and therefore in his capacity as a named party to the Agreement, and 
therefore in his capacity as a named party to the proceedings. 

6 The Minister submits that the Union chose to name the Minister as respondent to its claim, although it was open for it to name 
the State as respondent. Having chosen to name the Minister, it was the Minister’s contravention that was claimed and 
established. The fact that the Minister was acting as agent for the State is beside the point. 

7 Section 83(4A) of the Industrial Relations Act 1979 (WA) (IR Act) distinguished between ‘the case’ of a body corporate and 
‘the case’ of an individual. The case brought by the Union was a case of a body corporate’s contravention acting through the 
Minister as its agent. The application of the body corporate penalty accords with the substance and practical reality of the case 
for the purpose of imposing a penalty. 

8 In relation to Ground 8, the evidence established a proper basis for his Honour’s finding that the contravention was the result 
of a deliberate choice knowing alternative constructions of the Agreement’s meaning were available. That is, the contravention 
was not inadvertent. His Honour’s approach in this regard was consistent with the authorities referred to in [177] of my 
previous reasons. 

9 Further, his Honour’s consideration of the matters under the heading ‘Conduct was deliberate’ were directed not at determining 
the level of penalty to impose, but rather to justifying the imposition of a penalty versus no penalty. His Honour was seeking to 
distinguish this matter from a previous decision in which his Honour had declined to impose a penalty. 

10 When it came to determining the quantum of the penalty, his Honour considered a range of factors, including the fact that the 
outcome of the decision had ‘at least clarified what entitlements Principal Officers like Ms Harvey are entitled to receive under 
the 2020 Agreement’ and that ‘the respondent made a deliberate choice to engage in contravening behaviour and that it should 
be deterred from repeating conduct of this kind’: [83]. 

11 The ultimate penalty imposed was at the lower end of the scale, representing about 23% of the maximum penalty of $65,000. 
The broad discretionary exercise of determining penalty involves ‘instinctive synthesis’ rather than a ‘rigid catalogue of 
matters for attention’: Callan v Smith [2021] WAIRC 00216 [91]; Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith 
[2008] FCAFC 8 (Australian Ophthalmic) [55]. The Industrial Magistrate clearly appreciated the nature of the exercise in 
arriving at the low penalty he did. The Minister has not established that factoring of ‘deliberate choice’ has resulted in a 
penalty being imposed which was manifestly excessive. 
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12 I would dismiss both penalty grounds of appeal in FBA 10 of 2024. 
13 I have considered the Union’s further written and oral submissions in relation to Ground 2 of its appeal. I note that the Minister 

concedes that the Industrial Magistrate was in error in concluding that the Minister had taken corrective action. There was no 
evidence one way or another as to whether or not corrective action had been taken. However, for the reasons I expressed at 
[197] of my previous reasons, I do not regard the error as material to the result and would therefore dismiss this ground of 
appeal. 

EMMANUEL C AND TSANG C: 
14 We have had the benefit of reading the Senior Commissioner’s draft reasons for decision and adopt the Senior Commissioner’s 

naming conventions for the parties, the Agreement and the IR Act. 
15 As outlined by the Senior Commissioner at [1] above, the grounds of appeal concerning the penalty imposed by Industrial 

Magistrate Kucera in Western Australian Prison Officers’ Union of Workers v Minister for Corrective Services [2024] 
WAIRC 00152 (Penalty Decision), have been remitted for hearing and determination. 

16 At [82]–[83] of the Penalty Decision, his Honour said: 
Penalty to be imposed 
82 For the reasons outlined in the preceding paragraphs, I have determined that a fine of $15,000 to be the most 

appropriate disposition in this case. 
83 The quantum of the pecuniary penalty is in my view, appropriate having regard to all the circumstances of this 

matter including the following: 
i. the outcome in the decision has at least clarified what entitlements Principal Officers like Ms Harvey are 

entitled to receive under the [Agreement]; 
ii. while the breach falls at the lower end of the range of contravening behaviour, Ms Harvey was deliberately 

deprived of an entitlement that she would otherwise have been entitled to receive; 
iii. the breach occurred before the issuance of the WAPOU Caution decision and so the issuance of the caution to 

the [Minister] in that matter is not relevant to the penalty to be imposed; 
iv. the size and scale of the [Minister’s] business is such that there were alternatives to clarify its interpretation of 

the [Agreement] instead of engaging in contravening conduct; 
v. the [Minister] made a deliberate choice to engage in contravening behaviour and that it should be deterred 

from repeating conduct of this kind. 
17 The reference to the ‘WAPOU Caution decision’ at [83(iii)] of the Penalty Decision, refers to what his Honour said at [8]–[11] 

of the Penalty Decision: (footnotes omitted) 
Determining the orders to be made 
8 I recently set out the principles to be applied when determining the orders the Court should make in an application 

under s 83 of the IR Act, in a matter involving the same parties: Western Australian Prison Officers’ Union of 
Workers v Minister for Corrective Services [2023] WAIRC 00867; 103 WAIG 1878 (WAPOU Caution decision). 

9 It is also relevant the WAPOU Caution decision involved a breach of the Agreement by the [Minister], even though 
it did not occur at the prison where Ms Harvey works and was in relation to a different entitlement; the payment for 
personal leave. 

10 At paragraph [20] of the WAPOU Caution decision, I noted the primary purpose of pecuniary penalties under a 
statute such as the IR Act, is to secure compliance with the provisions of the statutory regime. 

11 I also observed the Court has a discretion under s 83 of the IR Act and may in an appropriate case, issue a caution 
instead of imposing a pecuniary penalty. When exercising this discretion, the Court is required to turn its mind as to 
whether an appropriately crafted warning would, instead of a pecuniary penalty, have the effect of deterring a 
contravener from engaging in the same or similar conduct. 

Minister’s appeal grounds 7 and 8 in FBA 10 of 2024 
18 Grounds 7 and 8 of the Minister’s appeal in FBA 10 of 2024 appeal the $15,000 penalty imposed, on the grounds that 

his Honour erred in law in applying s 83(4A)(a) of the IR Act when that section only applies to a body corporate and the 
Minister is not a body corporate for the purposes of the Prisons Act 1981 (WA) (Prisons Act), and that the quantum of the 
penalty was manifestly excessive. 

19 The parties’ contentions are contained in the following written submissions: 
(a)  The Minister’s submissions filed on 5 June 2024. 
(b)  The Union’s responsive submissions filed on 19 June 2024. 
(c)  The Minister’s post-hearing submissions filed on 22 July 2024. 
(d)  The Minister’s remittal-hearing submissions filed on 10 March 2026. 
(e)  The Union’s remittal-hearing submissions filed on 16 March 2026. 

20 The Minister’s submissions filed on 5 June 2024 (at [19(a)] above), states: 
64. On 9 April 2024 His Honour imposed a penalty of $15,000 for the breach he found by reference to section 83(4A) 

of the [IR Act], which provides penalties where the contravention is by a body corporate, on the basis ‘a body 
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corporate … would include a government department’: AB 156; [5]. 
65. His Honour erred in law because Departments do not have a corporate personality. In any event the Respondent to 

the claim is the Minister personally, not the Department. 
66. The Minister is not constituted a body Corporate under the Prisons Act 1981. 
67. The consequence for the setting of penalty of His Honour finding the [Minister] is a body corporate was substantial 

in that in the case of a body corporate a serious contravention can attract a penalty of up to $650,000 or $65,000 if 
not serious: section 83(4A)(a). In the case of an individual the available penalties are only up to $130,000 and 
$13,000 respectively. On this ground alone the penalty should be set aside or varied. 

68. His Honour stated the ‘issue to be decided in this matter is whether principal officers under the [Agreement] are 
entitled to be paid at overtime rates on days they are rostered to work on public holidays’: [6], AB 123, Reasons for 
Decision 28 August 2023. His Honour’s construction of the relevant provisions against the [Minister] was on a basis 
submitted by neither party. In those circumstances a finding that the breach was deliberate and a matter of 
aggravation because the [Minister] took the risk that his interpretation was incorrect was unreasonable: AB 161-
162; [58]-[60]. 

69. No evidence was led that the interpretation of the [Minister] was not one honestly held nor was there a finding that 
it could not be reasonably held. In circumstances where the claim is substantially one brought to obtain an 
interpretation of disputed provisions an employer should not be under the threat of censure and a significant penalty, 
where there is genuine reasonable dispute as to the entitlement, unless it is paid until the employer obtains the 
Commission’s interpretation of the clauses in dispute under section 46 of the [IR Act]. The [Minister] had a duty to 
pay Ms Harvey only in accordance with the [Agreement]: [The Director General of the Department of Justice v 
The Civil Service Association of Western Australia (Inc) [2004]] WAIRC 13765 at [40]-[42]. Discharging that 
duty required a position to be taken by the [Minister] regarding the meaning of the disputed provisions. 

70. In the circumstances a caution, if any penalty at all, was appropriate. 
21 The Union’s submissions filed on 19 June 2024 (at [19(b)] above), states: 

40. The Minister at this appeal ground asserts that the Minister is not a body corporate and His Honour therefore erred 
in imposing a penalty amount as if though the Minister was a body corporate. 

41. This submission, if it were correct, means that the [Minister] employs prison officers in his capacity as a ‘natural 
person’, by virtue of the word ‘individual’ in section 83(4A)(b) of the IR Act having that meaning. 

42. This submission is plainly wrong because, if it were correct, several absurd consequences would follow, including 
that a natural person who employs prison officers while they are the [Minister], being the natural person at the time 
of the relevant breach, would continue to be their employer as an individual after they vacate office. 

43. The more sensible view is that the [Minister] employs prison officers in their capacity as the holder of a principal 
executive office of the government under section 43(2) of the Constitution Acts Amendment Act 1889 [sic] (WA); a 
public authority under section 7 of the IR Act (the definition of which includes ‘any Minister of the Crown in the 
right of the State’); or a non-SES organisation under section 3 of the Public Sector Management Act 1994 (WA) 
[(PSM Act)]. 

44. Section 83(1) of the IR Act clearly provides for the Industrial Magistrate’s Court to order a penalty against public 
bodies, including non-SES organisations, as those bodies fall within the meaning of ‘person’ as used within section 
83(1). 

45. A more preferable view is that the words ‘body corporate’ should be interpreted to include ‘non-SES organisations’ 
including holders of principal executive offices of government, i.e. Ministers. 

46. His Honour was correct to apply section 83(4A)(a) in determining the appropriate penalty because the words ‘body 
corporate’ in section 83(4A)(a) should be interpreted to include the [Minister]. 

47. If the Union is wrong in relation to what it has submitted above, and the penalty should have been imposed as if 
though the Minister was an ‘individual’, then the Union submits that the individual that effected the breach at the 
time should be ordered to personally pay the monetary penalty and that the penalty cannot be covered by a third 
party, in effect, a ‘personal payment order’ should be made against the individual. 

48. The Union submits that source of the power for a personal payment order is found at ss 83(4)(a)(ii) read together 
with 83(4A)(b), 83(5) and 83(6)(a) IR Act. 

49. The High Court of Australia has recently approved personal payment orders of pecuniary penalties in industrial 
matters in [Australian Building and Construction Commissioner v Construction, Forestry, Mining and Energy 
Union [2018] HCA 3 (ABCC v CFMEU)]. Albeit that was under the Fair Work Act 2009 (Cth) (FW Act), what the 
High Court found can translate into our present matter. 

50. In ABCC v CFMEU the High Court held that s 546(1) FW Act supported the making of a personal penalty order 
requiring an individual to meet a penalty without indemnification. 

51. As the High Court observed at [39], section 546(1) contains an express conferral of jurisdiction with respect to the 
making of a pecuniary penalty order. It is expressed as a power to order ‘a person to pay’ a pecuniary penalty that 
the court considers is appropriate in the event of contravention. This is not unlike the express power conferred under 
s 83(4), (a)(ii) of the IR Act. 

52. The High Court went on to note at [40] that ‘every court possesses jurisdiction arising by implication, upon the 
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principle that a grant of power carries with it everything necessary for its exercise. The term “necessary” in 
connection with the implied power is to be understood as identifying a power to make orders which are reasonably 
required or legally necessary to the accomplishment of what is specifically provided to be done by the statute.’ It 
would follow that in our case, the Industrial Magistrates Court possesses such jurisdiction arising out [sic] that 
implication. 

53. The Union submits therefore that similar to what the High Court determined was the principle and only purpose of s 
546(1) FW Act at [41], the principle and only purpose of s 83(4)(a)(ii) IR Act is to require that a person pay a 
penalty which carries with it a power to ensure that the individual’s penalty not be paid by a third party in order that 
the effect of the penalty to a much greater extent be felt by the individual, and as observed by the High Court at 
[42], the only way that deterrence may be achieved is to make the payment by the Minister as an individual a reality 
for him and the Department of Justice. 

54. This deterrent effect was envisaged by His Honour, being to deter the Minister from repeating or engaging in 
similar contravening conduct. 

55. Otherwise, there would be no deterrent effect and the penalty provisions for individuals in this scenario and the 
individual statutory penalty provisions in that case under the IR Act at s 83(4A)(b)(ii) would be plainly ignored as 
insignificant, and would otherwise never have any reality to them. There is a need for the deterrent effect to exist, 
that is the purpose of penalties. That is why the Union says: 
a. either His Honour correctly applied the body corporate penalty limit as if though the Minister was some type 

of public authority or a non-SES organisation; or 
b. the Minister, if held to be an individual, should personally pay. 

22 The Minister’s post-hearing submissions filed on 22 July 2024 (at [19(c)] above), states: (footnotes omitted) 
Ground 7 
13 No argument of substance is raised by the [Union] in opposition to ground 7. Whether the Minister is a body 

corporate for the purposes of a particular act is a matter of legal status conferred or created by legislation. It cannot 
be inferred as is done in [42] by the [Union] in its submissions. 

14 Section 43(1) of the Constitution Acts Amendment Act 1899 provides there can be principal offices of Government 
that are liable to be vacated on political grounds. These have become the Ministers’ offices. No corporate 
personality is attached to the offices or their incumbents. The offices are required to be occupied in a personal 
capacity. Section 43(4) requires a person who accepts such an office before any function is performed to take an 
oath before the Governor. 

15 The definition of public authority in section 7 of the [IR Act] is no relevance nor is the definition of non-SES 
organisation in section 3 of the [PSM Act]. 

16 The [Minister] is not constituted a body corporate under, or for the purposes of, the Prisons Act. There are many 
acts where the relevant Minister is constituted a body corporate. For example section 17(1) [sic] of the School 
Education Act 1999 for the purposes of that act provides the [sic] ‘the Minister is a body corporate with the name 
Minister for Education’. If a Minister was otherwise a body corporate this would be unnecessary. 

Personal payment order 
17 In [47] of its submissions the [Union] seeks an order that the [Minister] personally pay the penalty. This was not 

sought in the claim nor during the proceedings at first instance. This is substantial relief which cannot be belatedly 
sought by submission on appeal. No decision as to this was made by His Honour at first instance to appeal from and 
no case was raised at first instance, or now, for the [Minister] to address that a personal payment order should be 
made. 

18 Section 83(4)(a)(ii) of the [IR Act], relevantly, simply provides an Industrial Magistrate may impose a pecuniary 
penalty. Unlike section 546(1) of the [FW Act], it does not say the Court can ‘order a person to pay a penalty’. 
Whether section 83(4)(a)(ii) allows for the making of a personal payment order does not seem to have yet been 
considered. The [Minister’s] submission is that the wording is narrower than section 546(1) and does not allow that 
order to be made. The only order that can be made is that the breach is established and a penalty is imposed. Section 
83F(l)(a) simply requires identification of the person liable to pay the penalty for enforcement purposes. 

19 The High Court in [ABCC v CFMEU] unanimously held in the interests of deterrence a personal payment order can 
be made under section 546(1). In the case there under consideration such an order was made against a union official 
who had a history of breach conduct that was ‘deliberate and knowingly unlawful’: [84]. The financial detriment 
that would normally deter further breach behaviour was of little effect because the union of which the official was a 
member paid the penalties: [85]-[86]. That is not the situation here. The [Minister] has only one other recorded 
breach which also concerned a dispute with the [Union] as to the meaning of other clauses of the Agreement. 
The penalty for that breach was a caution. 

20 There was no need or basis established for making a personal payment order even if it had been sought and could be 
made. There was no evidence that the [Minister] had a history of ‘deliberate and knowingly unlawful’ conduct, was 
otherwise uncaring of or had wilfully disregarded his obligations under the Agreement that justified orders intended 
to deter further breaches being committed. 

21 The status of the [Minister] in the absence of such conduct excludes the need for a personal payment order. 
23 The Minister’s remittal-hearing submissions filed on 10 March 2026 (at [19(d)] above), states: (footnotes omitted) 
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II. Ground 7 
6. Ground 7 of the Minister’s appeal is that the Industrial Magistrate made an express error because he applied the 

incorrect maximum penalty. 
7. The Senior Commissioner dealt with this ground in her reasons in the first Full Bench appeal. 
8. As the Senior Commissioner identified, the Minister is not a body corporate and is not constituted as a body 

corporate under the Prisons Act, or any other Act. 
9. The Senior Commissioner observed at [160] that ‘the fact that the Minister is not themselves a body corporate is not 

the end of the matter’. 
10. The Minister submits that is the end of the matter. The Union claimed and established that the Minister, who is an 

individual, contravened an entitlement provision. 
11. The Minister accepts that he acts as agent for the State when employing prison officers. Although the Minister 

would qualify the Senior Commissioner’s analysis at [165] of her reasons to say that [16] of Patole v Child & 
Adolescent Health Service [2024] WASCA 126 [(Patole)] deals with the non-statutory executive power of the State 
to enter into employment contracts. In this case a statutory power was exercised (Prisons Act, s 13). It is a question 
of statutory construction as to whether that power is a power to employ ‘for and on behalf of’ the State. Unlike the 
[PSM Act] and Health Services Act, the power to engage prison officers is not stated expressly to be 
‘for and on behalf of’ the State. However, relevant indicia indicate the Minister is engaging such officers for and on 
behalf of the State. This includes the matters referred to by the Senior Commissioner at [162]–[164], with the effect 
being that the Minister and prison officers are part of the ‘Public Sector’ for the purposes of the [PSM Act]. It is 
also relevant that prison officers are required to take an oath which includes that they will ‘well and truly serve the 
State as a prison officer of Western Australia’. 

12. However, the question is not whether the Minister was acting in his official capacity, or whether he acts as agent of 
the State, or whether he would be entitled to indemnification from the State. 

13. That is not the correct question because the Union sued the named party to the Agreement (the Minister) and did not 
sue the State. 

14. Whether the Union could have sued the State is not a question that arises on this appeal because the Union did not 
sue the State. 

15. Having chosen to sue the Minister, the named party to the Agreement and a person who is not a body corporate, the 
individual penalty applies: see Frearson v Minister for Public Sector Management (Tas) (1998) 82 IR 211, 216 
(Heerey J) [(Frearson)]. 

16. If the test was whether an individual was acting as agent for a body corporate (or body politic) or was entitled to 
indemnification from a body corporate (or body politic) for their contravening conduct, then where directors of 
companies are found to have been the guiding mind behind a corporation’s conduct, the maximum penalty for a 
body corporate should apply to the director even where the director is sued. 

III. Ground 8 
17. Ground 8 is that the penalty imposed was manifestly excessive. 
18. It was for the Union to prove at first instance, on the balance of probabilities, any fact or circumstance which was 

alleged to be an aggravating factor relevant to penalty. As a matter of procedural fairness, it was also necessary that 
any such matter relied upon by the Industrial Magistrate needed to be fairly brought to the Minister’s attention so 
that he could be heard before a penalty was imposed. 

19. The penalty decision was dealt with on the papers with the parties’ consent. 
20. The Industrial Magistrate had before him written submissions of each of the parties, the evidence given at trial on 

liability, and a statement of Mr Beven Hanlon. For the reasons the Industrial Magistrate gave at [22]–[24] of his 
Penalty Reasons, his Honour did not consider or rely upon that statement for the purposes of penalty and there is no 
challenge to his finding in that regard. 

21. At [83] of the Penalty Reasons, the Industrial Magistrate identified ‘circumstances’ that made a fine of $15,000 
appropriate. The fifth ‘circumstance’ relied upon, which is the critical factor relied upon by the Industrial 
Magistrate, was that the ‘Minister made a deliberate choice to engage in contravening behaviour and that it should 
be deterred from repeating conduct of this kind’. 

22. Framed in that way, it appears that the Industrial Magistrate found that the Minister engaged in a ‘knowing’ 
contravention – that is, that the Minister knew that overtime was owed to Ms Harvey for the King’s Birthday public 
holiday but refused to pay overtime to her for her work on that day. 

23. As an aside, it is not clear who is said to have made such a ‘deliberate choice’, with what knowledge such a 
‘deliberate choice’ was made, and when in particular such a ‘deliberate choice’ was made. Without those matters 
being clearly identified and put to the Minister, he could not be expected to fairly respond to those allegedly 
aggravating factors whether by evidence or submissions. 

24. The Industrial Magistrate’s findings in respect of that ‘fact’ or ‘circumstance’ (being the alleged ‘deliberate choice’) 
are set out at [51]–[60] under the bold heading ‘Conduct was deliberate’. It is useful to set that out in full: 
51 It is my view that the [Minister’s] deliberate choice regarding its interpretation of the relevant clauses of the 

[Agreement] relating to work on public holidays is what differentiates the [Minister’s] conduct in the present 
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case from what was in issue in the WAPOU Caution decision. 
52 There was evidence in the substantive hearing that before AASO Vose moved to Karnet Prison Farm 

(Karnet), Ms Harvey took her public holidays as paid days off. If she was required to work, Ms Harvey was 
paid at overtime rates. 

53 However, in September 2022, following the arrival of AASO Vose at Karnet, the [Minister] issued a 
Departmental Guidance Note (Exhibit R2) that changed this practice (Guidance Note). 

54 The effect of the Guidance Note, particularly in so far as it applied to Principal Officers at Karnet (including 
Ms Harvey) was to interpret the provisions regarding Principal Officers’ entitlements on public holidays 
differently. 

55 The [Minister] said it issued the Guidance Note because ‘it did not have a consistent approach in relation to 
work on public holidays’. Simply put, the [Minister] wanted to address the situation where there were some 
Principal Officers who, before the Guidance Note issued, were getting public holidays as paid days off and 
some who did not. It also follows that the [Minister] took the view there were some Principal Officers who 
were potentially being paid at overtime rates, who were receiving a windfall and it wanted this to cease. 

56 Consequently, the [Minister] decided to adopt a new universal approach. This resulted in some employees like 
Ms Harvey being required to work on public holidays at their usual salary, on days they weren’t previously 
required to and for which they would not be paid at overtime rates. 

57 The [Minister] does not dispute this occurred and that it made a deliberate choice to interpret the [Agreement] 
regarding the requirement for Principal Officers to work on public holidays and what they would be paid. 

58 I therefore find the [Minister] embarked on a deliberate course which resulted in the breach. In choosing a 
different interpretation, the [Minister] decided to take a risk that its interpretation was correct. 

59 It cannot be said the breach was the result of a mistake or inadvertence. In this case the [Minister] knew that 
it would be directing Ms Harvey to work on a public holiday and that it would not only be depriving her of a 
paid day off, but her entitlement to be paid at overtime rates for the interruption to her leisure time as well. 

60 Having assumed this risk, the [Minister] can hardly complain when it is faced with a penalty where its 
interpretation of the [Agreement] is found to be wrong. 

(Emphasis added.) 
25. Those paragraphs are confusing. 
26. Paragraphs 57, 59 and 83(v) suggest his Honour made a finding that the Minister engaged in a knowing breach of 

the type identified in [22] above. Paragraph 59 in particular is a finding of a knowing and intentional breach of that 
type (despite the fact that it is not identified who has such knowledge and when they had such knowledge). 

27. However, [58], [60], [65] and [73]–[75] suggest the ‘deliberate’ nature of the contravention was that the Minister 
knew there was ambiguity or a difference of opinion or a dispute as to the application of the Agreement, and the 
Minister made a deliberate choice not to resolve that ambiguity through a s 46 application, and therefore the 
Minister took the risk of engaging in contravening conduct. 

28. Given the quantum of penalty imposed, and the language used in [59] of the judgment, it is fair to assume that the 
Industrial Magistrate made a finding of a knowing and intentional contravention. 

29. In any event, whichever was the true factual finding, neither finding was available on the evidence. To explain why, 
one needs to consider the evidence led at trial which was the only evidence before the Court. 

Evidence  
Guidance Note  
30. The Superintendent’s Guidance Note was produced by the parties as Agreed Document 3. That document was dated 

28 September 2022. There was no evidence with respect to what, if any, policy pre-dated that Note. Nor was there 
evidence as to why that Note was published, save for Mr Vose’s evidence that it was to provide ‘superintendent’s 
with advice’, and save for what was inherent in the Note, namely that it ‘provides advice’. For example, no 
evidence was led to the effect that such Note was published in response to there being a dispute or difference of 
opinion in respect of whether Principal Officers Monday to Friday were required to work on public holidays, and if 
so, what rate of pay they were entitled to. 

Ms Harvey  
31. Ms Harvey provided a witness statement. She had been employed in the prison officer ranks since 2006 and was 

appointed a Principal Officer at Karnet Prison in 2020. Her evidence was she was told in 2020 she would be 
‘permitted’ public holidays off and she further stated that she was ‘usually permitted’ to be away from work on 
public holidays’ and she received her ordinary pay for such public holidays when she did not work. She was told in 
August 2022 she would be expected to work on public holidays going forward. Ms Harvey gave evidence about the 
Memorial Day public holiday – however that could not be used to establish any particular practice because, as Ms 
Harvey stated, that date was viewed differently to other public holidays. 

32. Ms Harvey’s evidence established she was required to work on some public holidays (because she was only 
‘usually permitted’) to be away. Ms Harvey gave no evidence with respect to the pay practice when she did work 
public holidays prior to 26 September 2022. The absence of evidence on this point cannot be used to make a 
positive finding that she was paid overtime on those dates. 
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33. Ms Harvey’s evidence as to the Minister’s practice with respect to any requirement for Principal Officers Monday 
to Friday to work on a public holiday, and the rate they would be paid if so required, is completely ambiguous. 

34. Ms Harvey says she was ‘usually’ permitted not to work, but that does not amount to evidence that she was not 
required to work, nor does it say anything about her rate of pay when she did work. Being ‘permitted’ not to work is 
not the same as being entitled not to work. Indeed, the language used in her statement leads to the more likely 
inference that she was not entitled not to work on such days. Rather, she was simply permitted not to. 

Mr Vose  
35. Mr Vose provided a statement. At the time of providing his statement he was Acting Superintendent of Karnet 

Prison Farm. Around 2.5 years prior to providing his statement, Mr Vose informally raised with Ms Harvey that it 
was his understanding that for all ranks of prison officers as part of their annualised salary they were required to 
work on public holidays. 

36. Mr Vose gave evidence that from his experience both as a Union delegate and a member of the Union’s Executive, 
it had never been the understanding that the Principal Officer position working Monday to Friday would be absent 
and be paid on a public holiday. He was not challenged on this evidence and the Minister was never put on notice of 
a challenge to this evidence either by the Industrial Magistrate or the Union. 

37. The effect of Mr Vose’s evidence with respect to the Guidance Note was that it clarified the Department’s position, 
not that it changed the position or practice. He was not challenged on this evidence. 

Factual errors  
38. There was simply no evidence before the Court as to the pay practice prior to 26 September 2022 when a Principal 

Officer Monday to Friday worked on public holiday. 
39. Nor was there any evidence before the Court of a dispute or issue raised by the Union or any other person with 

respect to the pay practice when a Principal Officer Monday to Friday worked on public holiday. 
40. Noting that the dispute at first instance was not whether such an officer could be directed to work on a public 

holiday, the dispute was whether they were entitled to overtime rates when so directed. 
41. To the extent that Ms Harvey gave evidence as to being ‘usually’ ‘permitted’ to have public holidays off, that 

evidence does not establish on the balance of probabilities that there was historically a different, or competing, 
constructions given to the relevant clauses in the Agreement. 

42. The lack of foundation for the Industrial Magistrate’s finding are made more pronounced when one appreciates the 
principles in [Briginshaw v Briginshaw (1938) 60 CLR 336 (Briginshaw)] applied to his findings. One cannot 
make serious factual findings (a knowing and deliberate contravention or knowingly taking the risk of a 
contravention) based on inexact proofs, indefinite testimony or indirect inferences, and a lack of identification as to 
who had such knowledge and when they had such knowledge. It was not possible to find Mr Vose has such 
knowledge given his evidence which was not challenged. It is unknown who the Industrial Magistrate had in mind 
with respect to the relevant knowledge and deliberate choice. 

43. The relevant circumstances then are as follows: 
(a) the constructional question was complex and ultimately required reference to historical instruments to resolve 

ambiguity. Such was the complexity and uncertainty of the task that even the minority reasons in the Full 
Bench (which were correct in conclusion) did not take the same pathway to reach the construction arrived at 
by the Industrial Appeal Court; 

(b) two members of this Full Bench considered there was no ambiguity and the Minister’s construction was 
correct which is a basis to find that was not an unreasonable view to hold, even if ultimately wrong as a matter 
of law; 

(c) there was no evidence before the Court of any disputation with respect to the pay practice when a Principal 
Officer Monday to Friday worked on public holiday [sic]; 

(d) there was no evidence before the Court of any changed pay practice in that regard; and 
(e) the relevant clauses in the Agreement were in substantially the same terms since 2013 and there was no 

evidence before the Court of disputation during that period. 
44. In those circumstances, there was no evidential foundation to find that the Minister: 

(a) knowingly and intentionally contravened the Agreement and thereby knowingly deprived Ms Harvey of pay 
she was entitled to; 

(b) changed his interpretation prior to the contravention, or at all; or 
(c) knew that the path he chose in applying his construction ‘knowingly exposed [him] to risk’ of a contravention. 

45. If it was not unreasonable to take the view there was no ambiguity, and if there is no evidence of disputation in 
respect of the relevant clauses, it cannot be said that the Minister knew, or ought reasonably to have known, that he 
was taking a risk by interpreting the Agreement in a particular way. It also cannot be said that in those 
circumstances he ought to have brought s 46 proceedings. 

46. Indeed, bringing s 46 proceedings where there is no disputation or believed ambiguity would arguably be an abuse 
of process. It would at least be a waste of the parties’ and Commission’s resources which is contrary to the public 
interest. 
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47. There was therefore no evidential basis for the critical finding supporting the imposition of the penalty imposed and 
the imposition of a penalty amounting to just under 25% of the maximum penalty where those factual findings 
cannot be made, and in the circumstances referred to at [43] above is manifestly excessive. 

48. As Rangiah J observed in Construction, Forestry, Mining and Energy Union v Hail Creek Coal Pty Ltd (No 2) 
[2018] FCA 480 [(Hail Creek)] [15], ‘where a contravention of a civil penalty provision has arisen from the 
contravener’s honest and reasonable, but erroneous, construction of a relevant instrument, that is a powerful factor 
favouring the exercise of the discretion to decline to impose any penalty, or to limit the amount of any penalty’. 

49. This is not a case where it can be established that the Minister ‘took the odds’. 
50. Given the purpose of imposing a penalty is deterrence, the circumstances referred to at [43] and [45] powerfully 

support the imposition of no penalty at all. 
24 The Union’s remittal-hearing submissions filed on 16 March 2026 (at [19(e)] above), states: (footnotes omitted) 

Ground 7 – body corporate penalty regime 
13. The Union refers to: 

i) paragraphs [40] to [46] of its written submissions dated 19 June 2024 regarding the proper characterisation of 
the Minister as having the character of a body corporate; and 

ii) Senior Commissioner [Cosentino’s] reasons in the Full Bench Decision at [148] to [169]. The Union adopts 
these reasons. In summary, the Minister is not a body corporate but has a corporate character; the Minister 
acted as an agent of, or on behalf of the State, therefore the Minister is treated as ‘a case of a body corporate’ 
under section 83(4A) of the IR Act. 

[Patole] 
14. The State is a body corporate, for which the penalty regime under the IR Act applies. 
15. In relation to public authorities of the State, to be regarded as a ‘case of a body corporate’ under section 83(4A) of 

the IR Act, the actions of a public authority must be performed in its capacity as an agent for the State to attract 
liability under the body corporate penalty regime. 

16. Patole provides support for the position that a public authority must be appointed to act ‘for and on behalf of’ the 
State for its actions to be regarded as the State’s actions (and be amenable to judicial review). 

17. Patole concerned whether an impugned decision of a public officer acting as delegate of a public authority to enter 
an employment contract with an individual on behalf of the State was amenable to judicial review as an exercise of 
executive government power. As the relevant public authority was appointed to act ‘for and behalf of’ the State by 
virtue of legislation, agency was established. 

Effect of Patole on the present appeal 
i) Was the Minister appointed to act ‘for and on behalf of’ the State? 

18. The present appeal concerns a decision by the Minister regarding pay of an employee in its capacity of an 
‘employing authority’ of the prison officer. The question is whether the Minister was appointed to act ‘for and on 
behalf of’ the State in its decision to pay PO Harvey ordinary rates of pay for working on a public holiday, for the 
decision to attract liability on the State. 

19. The Minister is an ‘employing authority’ under section 5 of the [PSM Act] and a ‘public authority’ under the IR 
Act. The Minister employs prison officers in their capacity of holder of a principal executive office of the 
government under section 43(2) of the Constitution Acts Amendment Act 1899 (WA). 
ii) As a matter of statutory construction, is it implicit that the Minister was appointed to act ‘for and on behalf 

of’ the State? 
20. In this present case, the IR Act and the Prisons Act do not specify that the Minister is appointed to act ‘for and on 

behalf of the State’. It is then necessary to determine whether it is implicit by virtue of the Prisons Act that the 
Minister, in not paying overtime to PO Harvey, was acting on behalf of the State. 

21. The majority in Patole considered that the concept of a State generally comprehends agencies which discharge its 
functions. Similarly, in the circumstances of this case, the Prisons Act provides: 
i) Section 13(1); the Minister ‘may engage prison officers as employees’; and the prisons offers [sic] ‘shall be 

employed on such terms and conditions as the Minister considers, on the recommendation of the Public Sector 
Commissioner’; and 

ii) Section 13(2); prison officers must swear an oath to serve the State as a prison officer. 
22. Further, the Prisons Act contemplates the Chief Executive Officer and Minister entering into contracts for the 

management of prisons on behalf of the State: 
i) Section 15B provides that the chief executive officer ‘may, for and on behalf of the State 

of Western Australia, enter into a contract with a person to provide prison services for the State’; and 
ii) Section 15X provides that the chief executive officer, with the Minister’s approval, may on behalf of the State 

terminate or suspend a contract. 
23. Section 111 of the Prisons Act provides that the Minister cannot be personally liable for non-malicious conduct and 

conduct with reasonable cause, committed under the Prisons Act. 
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iii) Is the Minister appointed to act in their personal capacity? 
24. Finally, it cannot be sensibly suggested that the Minister was acting in their personal capacity. There was no 

evidence to suggest such a position, and it simply defies logic and common sense. The Minister was not ‘on a frolic 
of their own’. Clearly the Minister was acting on behalf of the State; not for themselves or in their own personal 
capacity. As stated at [42] of the written submissions of the Union dated 19 June 2024, it would be absurd to 
suggest that the Minister would continue to personally employ prison officers if/when they (the Minister) ceased to 
hold that Ministerial office or portfolio. Similarly, prison officers who are employed by a particular Minister in their 
position, simply continue in their employment if another individual Minister is appointed to replace the employing 
Minister who initially engaged the prison office in their employment. 

25. Further, a finding that the Minister is excluded from liability under section 83(4A) of the IR Act and under s 111 of 
the Prisons Act, is contrary to the intention of Parliament to have a penalty regime within the IR Act to deter 
employers from engaging in conduct prohibited by the IR Act. Such a finding would lead to an illogical result 
whereby the Minister is effectively exempt from any meaningful penalty (because the available penalty would be so 
low). A similar view, in relation to employment obligations imposed on the Commonwealth, was expressed by 
Madgwick J in [Coochey v Commonwealth of Australia [2005] FCA 1165 (Coochey), especially at [57]]. 

26. It therefore follows that the Minister was not an ‘individual’ for the purposes of s 83(4A)(a) of the IR Act. 
27. Having regard to all of the above factors, the Minister cannot be regarded as ‘an individual’ (s 83(4A)(b) of the IR 

Act). It must be concluded that the Minister is to be treated as ‘a case of a body corporate’ under section 83(4A)(a) 
of the IR Act. 
iv) Effect of the Union bringing the claim against the Minister and not the State  

28. At [13] to [15] of their Submissions filed on 10 March 2026 (10 March 2026 Submissions) the Minister submits that 
as the Union sued the Minister (who is the named party to the [Agreement]), not the State, the outcome must be that 
an individual penalty applies. 

29. As stated above at [13(i)], the Union repeats its earlier submissions at paragraphs [40] to [46] of its 
written submissions dated 19 June 2024. 

30. Further, in this matter, the Union claimed a contravention of the [Agreement]. An application of this type, for 
enforcement, can only be brought pursuant to section 83 of the IR Act. This section provides for an application to be 
brought against ‘a person…(who) contravenes an entitlement provision…’ (section 83(1)). 

31. In addition, sub-sections 83(2) and (2A) of the IR Act allow for other parties to be ‘taken to contravene’ the 
provision if they effectively are an accessory to the primary contravention. But the effect of these sub-sections is 
that an accessory contravention can only arise if there was a primary contravention. Another party (such as the 
Chief Executive Officer) could not be held to be an accessory, unless the party to the [Agreement], with the direct 
obligation to comply (namely, the Minister) was found to have been in contravention. 

32. Clearly, as the named party to the [Agreement], the direct or primary obligation to give effect to and comply with it 
rested with the Minister. Therefore, any prosecution alleging a breach had to be brought against the Minister. There 
was no meaningful choice or ‘election’ to be made by the Union in bringing the claim against the Minister. For the 
reasons described above, the Minister was not acting in his/her personal capacity. 

33. At [15] of the 10 March 2026 Submissions, the Minister refers to and relies on [Frearson]. The relevant conclusion 
appearing (very briefly) at page 216 of that decision appears to have been reached without the benefit of considered 
submissions on the matter, and in the context of a different legislative regime. The lack of detailed consideration of 
the issue should be contrasted with the careful analysis in the various cases discussed above, including Patole. 
Frearson should be distinguished and otherwise discarded as being not relevant to or of assistance in this matter. 

Conclusion 
34. For the reasons outlined above, the Minister was acting ‘for and on behalf of the State’ in its decision to pay PO 

Harvey ordinary rates of pay for working on a public holiday. The corporate penalty regime applies to the Minister 
as ‘a case of a body corporate’ under section 83A [sic] of the IR Act. 

Ground 8 – whether the penalty imposed was manifestly excessive 
35. The Union refers to its submissions regarding penalty filed on 20 November 2023 in M145 of 2022 before the 

Industrial Magistrates Court. 
Specific and general deterrence 
36. The well-known and generally accepted purpose served by civil penalties was described by Katzmann J in Fair 

Work Ombudsman v Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 [(FWO v Grouped)] at [388] as 
follows: 

In contrast to the criminal law, however, where, in sentencing, retribution and rehabilitation are also relevant, 
the primary, if not only, purpose of a civil penalty is to promote the public interest in compliance with the law. 
This is achieved by imposing penalties that that are sufficiently high to deter the wrongdoer from engaging in 
similar conduct in the future (specific deterrence) and to deter others who might be tempted to contravene 
(general deterrence)… 

37. Weighing up the considerations regarding penalty in [Callan] at [90-2], and focusing primarily on specific and 
general deterrence, a penalty of $15,000 is reasonable and not excessive, and with reference to recent decisions 
regarding penalty against a body corporate. 
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Penalty was on the lower end of the scale 
38. It is also significant that the penalty of $15,000 compared to the maximum penalty of $65 000 (at the applicable 

time) represents about 23% of the maximum. In [Callan], it was observed that a penalty at the ‘lower end of the 
scale’ was ‘in the range of 10% to 25% of the maximum’. The Union suggests that it would take quite extreme 
circumstances, or a grave and fundamental error at first instance, to justify the Full Bench reducing the penalty 
imposed at first instance, when the penalty already sits at the lower end of the scale. Such circumstances clearly do 
not arise here. 

Minister has applied a flawed approach to its assessment of penalty 
39. The Minister at [21] to [42] of the 10 March 2026 Submissions, attempts to dissect in painstaking detail some of the 

evidentiary analysis of the Industrial Magistrate that the Minister asserts led to the penalty outcome, and criticise it 
line by line. The attack is aimed at the conclusion of the Industrial Magistrate recorded at [83 (v)] of the Penalty 
Decision, the finding of some ‘deliberate choice’. 

40. Firstly, this lengthy analysis seeks to criticise and undermine the basis for what was identified at [83] of the Penalty 
Decision as only one of the five circumstances supporting such a penalty. This fifth circumstance was not expressed 
to be more important than the other four circumstances identified in that paragraph. There is no basis for the 
assertion by the Minister at [21] of the 10 March 2026 Submissions that this one matter was ‘the critical factor 
relied upon…’. This was not how that matter was described or categorised in the Penalty Decision. A careful 
reading of the Penalty Decision does not support such a submission. 

41. Even then, the five issues were not expressed as an exclusive list of relevant matters. The Industrial Magistrate, 
having carefully considered a wide range of matters in the earlier parts of the Penalty Decision, appropriately 
identified at [83] that he had ‘regard to all the circumstances of this matter including the following…’ (emphasis 
added), and then listed the five matters referred to. 

42. Further, this approach of the Minister is contrary to the well-accepted position that determining an appropriate 
penalty is a broad discretionary exercise. There can never be a ‘rigid catalogue of matters for attention’. Regard 
should be had to relevant considerations, but determining penalty is not a mechanical or ‘box ticking’ exercise. It is 
clear that ‘the role of instinctive synthesis in the judicial sentencing process’ is fundamental. 

43. Accordingly, even if the Minister was correct in some or all of their criticisms of the specific factual conclusions 
said to be relied on by the Industrial Magistrate at [44] of the 10 March 2026 Submissions (which the Union 
contests), this was but one part of the overall instinctive synthesis applied. It cannot support a conclusion that the 
Full Bench should interfere with the decision below, when the penalty was already at the lower end of the scale, and 
further reduce it. 

The Industrial Magistrates’ error in assuming corrective action was taken by the Minister 
44. Further, regarding whether the Minister has taken corrective action, shown contrition, and cooperation, the 

Industrial Magistrate in the Penalty Decision at [69] incorrectly assumed that the Minister had taken corrective 
action by paying PO Harvey overtime since [Western Australian Prison Officer’ Union of Workers v Minister for 
Corrective Service [2023] WAIRC 00725 (Substantive Decision)], in his assessment of penalty. This is not 
contested by the Minister. As such the penalty imposed by the Industrial Magistrate should be at or higher than 
$15,000. 

Conclusion  
45. A penalty of $15,000 or more is reasonable in the circumstances, and not manifestly excessive. 

Union’s appeal ground 2 in FBA 13 of 2024 
25 Ground 2 of the Union’s appeal in FBA 13 of 2024, appeals the penalty imposed on the ground that his Honour erred in law, 

by finding that the Minister had taken corrective action and applying a discount for the corrective action. 
26 The parties’ contentions are contained in the following written submissions: 

(a)  The Union’s submissions filed on 10 June 2024. 
(b)  The Union’s remittal-hearing submissions filed on 10 March 2026. 
(c)  The Minister’s remittal-hearing submissions filed on 16 March 2026. 

27 The Union’s submissions filed on 10 June 2024 (at [26(a)] above), states: (footnotes omitted) 
35. Amended ground 2 is that His Honour erred at law at [82] of the Penalty Decision when he determined the most 

appropriate amount of penalty was $15,000. 
36. Paragraph [82] is the first paragraph under heading ‘Penalty to be imposed’ and it is where his Honour says: 

For the reasons outlined in the preceding paragraphs, I have determined that a fine of $15,000 to be the most 
appropriate disposition in this case. 

37. Those ‘preceding paragraphs’ must be those in relation to His Honour’s consideration as to what quantum penalty 
should be imposed, which commences under the heading ‘Consideration’ at paragraph [43] and goes to paragraph 
[81]. 

38. That includes the consideration as to penalty at paragraph [69] of the Penalty Decision. It is at paragraph [69] that 
His Honour made an erroneous assumption based on correspondence dated 31 January 2024 that the Minister had 
taken ‘corrective action’, had ‘implemented the decision’, and paid Ms Harvey’s overtime. Paragraph [69] in full is 
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as follows: 
In relation to corrective action, counsel for the [Minister] in correspondence to the Court dated 31 January 
2024 advised the Court that it has since implemented the decision. I have assumed this means the 
[Minister] has since paid Ms Harvey’s overtime which I have had regard to in mitigation. [emphasis 
added]. 

39. This assumption about corrective action was erroneous because: 
a. The 31 January 2024 correspondence was not part of the hearing in the case. 
b. The [Union] was not afforded an opportunity to respond to that correspondence of 31 January 2024 and was 

therefore denied procedural fairness in that regard. 
c. There was no evidence in the hearing that the Minister had implemented the Decision and paid Ms Harvey’s 

overtime. 
40. There was nothing that could lead His Honour to assume or determine that corrective action had been taken by the 

Minister prior to His Honour’s disposition of the case, yet His Honour, with reference to the correspondence of 31 
January 2024 and with the erroneous mindset that corrective action had been taken determined therefore that the 
Minister had mitigated his circumstances and thus His Honour determined to impose a penalty in the amount of 
$15,000. 

41. Notably also, it can be said that his Honour also erroneously took this 31 January 2024 correspondence into account 
when determining the Minister had a lack of contrition up until that point. 

42. It was correct at law for His Honour to consider any mitigation such as corrective action and contrition as being 
factors in determining the quantum of penalty, but the Union submits that had His Honour not been lead into error 
by considering the 31 January 2024 correspondence which went to corrective action and contrition, His Honour’s 
quantum of penalty would have been different, it would have been higher. The 31 January 2024 correspondence 
was one that had a material difference to the amount of penalty. It should not have been considered by His Honour 
in his disposition of the penalty decision. 

43. Put simply, had the matter have been disposed of, and quantum of penalty determined, with no regard to the 31 
January 2024 correspondence, being that there was no implementation of the decision, there was no corrective 
action, and there was no contrition, i.e. no mitigation in that regard, a different penalty amount would have been 
imposed by His Honour. Logically, a higher one. 

28 The Union’s remittal-hearing submissions filed on 10 March 2026 (at [26(b)] above), states: (footnotes omitted) 
2. Ground 2 of the Union’s amended grounds of cross appeal concern penalty as follows: 

i) Ground 2: His Honour erred in law in determining at [82], for reasons outlined in His Honour’s ‘preceding 
paragraphs’, that a fine of $15,000 is the most appropriate disposition in the case. 

3. The Union refers to and repeats paragraphs [35] to [43] its written submissions dated 10 June 2024. 
4. In summary, the Industrial Magistrate in the [Penalty Decision], incorrectly assumed that corrective action was 

taken by the Minister; and that Principal Officer Harvey (PO Harvey) was paid overtime since [the Substantive 
Decision]. 

5. Further, the Union submits that there was no admissible evidence to support such a finding. 
6. To the extent that the Industrial Magistrate accepted the correspondence from the Minister of 31 January 2024, 

whether it was considered to be evidence, a submission, or something else, the Union was denied procedural 
fairness as it was not given any opportunity to respond to the correspondence. 

7. Each of these matters were material factors contributing to the final decision of the Industrial Magistrate which was, 
in this regard, affected by a significant error. 

8. The Minister does [sic] contest that the Industrial Magistrate erred in considering corrective action taken by the 
Minister when there was no evidence of this before him. 

Conclusion 
9. For the reasons outlined above and in the Union’s submissions filed on 10 June 2024, a penalty of higher than 

$15,000 should be imposed in the circumstances. 
29 The Minister’s remittal-hearing submissions filed on 16 March 2026 (at [26(c)] above), states: (footnotes omitted) 

1. The Minister accepts there was no evidence before the Court to the effect that the Minister had paid Principal 
Officer Harvey overtime since the liability decision was issued at first instance. 

2. There was an email from counsel for the Minister, in response to the Union’s request to adjourn the hearing, to the 
effect that the Minister would be prejudiced by an adjournment because the decision had been implemented. 

3. The Court construed that to mean Principal Officer Harvey had been paid. In the context in which the email was 
framed, the observation was not with respect to whether Principal Officer Harvey had been paid, as no prejudice 
would arise from that fact, it was in relation to the Minister changing his practice with respect to Principal Officers 
working on public holidays. The delay on issuing a penalty decision would delay the Minister’s ability to appeal 
such a decision and therefore prejudice the Minister’s position with respect to public holidays occurring in the 
meantime. 
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4. The Minister therefore accepts the Court misconstrued the email, misconstruing the email was not material to the 
decision as to penalty for three reasons. 

5. First, the penalty imposed was in any event manifestly excessive for the reasons set out in the Minister’s appeal. 
6. Secondly, his Honour considered the corrective action he identified ‘cancelled out’ the lack of contrition (see [72]). 

However, for the reasons set out in the Minister’s submissions on remittal the finding in respect of ‘lack of 
contrition’ was misconceived because it relied upon an erroneous finding that the Minister had changed his view 
with respect to the construction of the Agreement (see [71]). 

7. Thirdly, the alleged corrective action did not form part of the Industrial Magistrate’s reasons for imposing the 
penalty (see [83] of the reasons). 

8. The Minister’s appeal should be allowed, and the reconsideration of penalty should be approached without any 
reference to corrective action of the type referred to by the Industrial Magistrate at [69] of his reasons because 
neither party at first instance sought to make submissions or give evidence of such matters. 

The remittal hearing 
30 At the remittal hearing, the Minister relied upon his written submissions, and said the following in response to the Union’s 

submissions: 
(a)  There is no dispute that the State is the legal employer of prison officers under the Prisons Act. The dispute lies in the 

effect that has on the maximum penalty. The Minister’s case is that one can only look to the party named in the 
proceedings to determine the maximum penalty. In the present case, the Union alleged the Minister contravened an 
entitlement provision and the Court found as much. The penalty is then imposed on the person found to be the 
contravener. In this case, the Minister, not being constituted a corporate entity, the maximum individual penalty 
applies. 

(b)  The Union’s contention that it had no choice but to sue the Minister as the party named in the Agreement is incorrect. 
In Coochey [55], the Commonwealth outlined that it was correctly sued in circumstances where ministers of the State 
who are not corporate entities were named as parties to a federal industrial agreement. Likewise, the Union could 
have sued the State as the contravener in this matter, applying the IR Act provisions mutatis mutandis. Not having 
sued the State but sued the Minister, the individual penalty applies: Frearson; Construction, Forestry, Mining and 
Energy Union v State of Victoria (No 2) [2013] FCA 1034 [83] (CFMEU) citing Frearson without criticism. 

(c)  While there is no in-depth analysis in Frearson and CFMEU as to whether the outcome in those cases is correct, the 
Minister contends the outcome in Frearson is correct because an individual person was the person who was sued and 
found to be the contravener. 

(d)  Furthermore, it is accepted that the Minister acts as agent for the State. It therefore follows that the State is a party to 
the Agreement, because the Minister is only entering into the Agreement as agent of the State, such that the Union 
could have sued the State. 

(e)  In addition, while s 41 of the IR Act provides that an industrial agreement extends to and binds an employer who is a 
party to the industrial agreement, the parties agree that the State is the legal employer of prison officers, and Coochey 
[55] explains why the Commonwealth was properly sued despite ministers of the State being named as parties to the 
agreement. Accordingly, the Minister says the State could have been, and should have been, sued. 

(f)  In fact, in damaging action claims brought in the Industrial Magistrate Court under the IR Act, the State has been 
named as the employer of employees of the State. 

(g)  In relation to ground 8, the Union says the Minister is wrong to suggest that the fifth factor identified in [83] of the 
Penalty Decision was a critical factor relied upon by the Industrial Magistrate when determining the penalty. The 
Minister does not need to establish that was a critical factor; the Minister simply needs to establish that was a factor 
relied upon and that the factual finding was erroneous. If that is established, then there is an error in the exercise of 
discretion and it ought to be set aside and the discretion re-exercised. 

(h)  In any event, it is open for the Full Bench to conclude that factor was the key factor in setting the penalty, because 
out of the five factors referred to in [83] of the Penalty Decision, it is the only factor which was an aggravating 
factor. This is because: 
(i) The first factor (the outcome in the decision has at least clarified what entitlements Principal Officers like 

Ms Harvey are entitled to receive under the Agreement) is either a neutral factor, or weighs in favour of a 
lower penalty. It is not an aggravating factor. 

(ii) The second factor (while the breach falls at the lower end of the range of contravening behaviour, 
Ms Harvey was deliberately deprived of an entitlement that she would otherwise have been entitled to 
receive) is the same as the fifth factor in its reference to the deliberate nature of the deprivation. 
However, the Industrial Magistrate’s findings that the breach falls at the lower end of the range, means this 
second factor is not an aggravating factor, and demonstrates that the breach is at the lower end of the scale. 

(iii) The third factor (the breach occurred before the issuance of the WAPOU Caution decision and so the 
issuance of the caution to the Minister in that matter is not relevant to the penalty to be imposed), is not a 
factor at all. The Industrial Magistrate is saying that he will not take into account the caution because it is 
not relevant. 

(iv) The fourth factor (the size and scale of the Minister’s business is such that there were alternatives to clarify 
its interpretation of the Agreement instead of engaging in contravening conduct) refers to [64]–[66] of the 
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Penalty Decision, where the Industrial Magistrate deals with the scale and size of the business, and is 
completely tied up with the mental element of the contravention, because the Industrial Magistrate saw the 
size and scale of the business as being linked to whether the Minister had the resources to have dealt with 
the issue by other avenues. However, this relies upon the erroneous assumption that the Minister knew or 
ought to reasonably have known there were competing constructions. 

(v) Furthermore, the Industrial Magistrate relies upon the size of the business as being relevant for the size of 
the penalty to deter future conduct. However, the need for deterrence, or at least the extent of the need for 
deterrence, is inherently linked to the mental element that the Industrial Magistrate found to be established. 

(vi) Accordingly, the fifth factor (the Minister made a deliberate choice to engage in contravening behaviour 
and that he should be deterred from repeating conduct of this kind), being the alleged deliberate nature of 
the contravention, is the critical factor relied upon because it is the only factor that could be said 
to aggravate the wrongdoing. 

(vii) If the deliberate nature of the contravention is not properly available to be found on the evidence, then the 
error is made out and the discretion miscarried. 

(i)  As for the Union’s appeal, the Minister accepts that the Industrial Magistrate did not have evidence before him to 
demonstrate that corrective action had occurred. While the Minister accepts there is no evidence that corrective 
action was taken, there is also no evidence that corrective action was not taken, as neither party addressed the issue 
of corrective action in their penalty submissions. The Minister’s response to the Union’s appeal is essentially tied up 
with ground 8 of the Minister’s appeal; the Minister says there was an error in the exercise of discretion, therefore, 
the Penalty Decision should be set aside and the Full Bench ought to determine the proper penalty to apply based on 
the evidence. 

31 At the remittal hearing, the Union relied upon its written submissions, and said the following in response to the Minister’s 
submissions: 
(a)  Patole is not determinative but supports the broader position that the State acts through instrumentalities, agencies 

and other entities, which can have a separate corporate status or character. Patole supports the Union’s position that 
the Minister is a party effectively as an agent on behalf of the State, who acts for and on behalf of the State, and for 
the purposes of s 83(4A) should be regarded as having the status of a body corporate. 

(b)  The Union maintains their criticism of Frearson and the federal cases relied upon by the Minister concerning 
contraventions under the FW Act, which are of limited assistance to the Full Bench. 

(c)  Section 83(4)(a)(ii) states that the establishment of a contravention enlivens the power to order a pecuniary penalty, 
either under s 83(4A)(a) in the case of a body corporate, or under s 83(4A)(b) in the case of an individual. There are 
no other alternatives. Accordingly, the Minister must be categorised as either a body corporate or as an individual. 
The Union says the only logical categorisation is that the Minister is ‘in the case of a body corporate’. 

(d)  If the Minister is personally responsible as an individual, and therefore the party to be fined, it leads to absurd 
consequences. Such as, a prison officer who is employed by the Minister of the day, but that Minister leaves and a 
different Minister is sworn in, would mean the prison officer remains employed by the individual who is now no 
longer the Minister. Therefore, it is logical that the prison officer is an employee of the office of the Minister, such 
that the prison officer’s employment continues despite the individual Minister changing. 

(e)  In response to the Minister’s contentions of the Industrial Magistrate’s reference to the ‘deliberate choice’ at [83] of 
the Penalty Decision, the Union relies upon the well-established principles about penalty, which is that it is not a 
mathematical exercise, but a matter of ‘instinctive synthesis’. His Honour had ‘regard to all circumstances of this 
matter including the following’ and then itemised the five subcategories at [83], demonstrating that the Industrial 
Magistrate took a broad instinctive synthesis approach, having regard to a wide range of factors that he canvassed in 
the Penalty Decision. However, even if the Minister is right regarding the fifth factor in [83] as being the essential 
reasoning of the Industrial Magistrate, the fifth factor is but one of a range of factors that the Industrial Magistrate 
overtly had regard to, and it is not correct to suggest that it was the critical factor. 

(f)  In terms of the quantum, it is common ground that the Industrial Magistrate in expressing the view that corrective 
action had been taken was in error. This factor suggested a lower penalty. Therefore, the penalty should either be 
increased or at the very least maintained at the level that was determined by the Industrial Magistrate. 

(g)  The Union relies on Callan which observes that a penalty of up to 25% of the maximum is regarded as being a low 
penalty. Accordingly, the penalty imposed on the Minister of 23% of the maximum, is already a low penalty and 
should not be reduced further. 

Consideration 
Ground 7 of FBA 10 of 2024 
32 Ground 7 of FBA 10 of 2024 contends that the Industrial Magistrate erred in setting the penalty by reference to the maximum 

payable ‘in the case of a body corporate’ under s 83(4A)(a), rather than the maximum payable ‘in the case of an individual’ 
under s 83(4A)(b). 

33 Sections 83(1A), (1), (4) and (4A) of the IR Act (version 16-j0-00, current from 1 July 2022 to 12 November 2024), state: 
(emphasis added) 

83. Enforcing awards etc. 
(1A) In this section – 
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 contravene, in relation to an entitlement provision, includes fail to comply with that provision. 
(1) Subject to this Act, if a person contravenes an entitlement provision, any of the following may apply in the 

prescribed manner to an industrial magistrate’s court for the enforcement of the provision – 
(a) the Registrar or a deputy registrar; 
(b) an industrial inspector; 
(c) in the case of an award or industrial agreement, any organisation or association named as a party to it; 
(d) in the case of an award, industrial agreement or order, an employer bound by it; 
(e) a person – 

(i) who is a party to the award, agreement or order or to whom the award, agreement or order applies; or 
(ii) to whom the entitlement provision applies under the LSL Act or MCE Act; 

(f) if an employee under an employer-employee agreement is a represented person, a representative acting on the 
employee’s behalf. 

… 
(4) On the hearing of an application under subsection (1) the industrial magistrate’s court may, by order – 

(a) if the contravention is proved –  
(i) issue a caution; or 
(ii) impose a pecuniary penalty in accordance with subsection (4A); 
or 

(b) dismiss the application. 
(4A) The pecuniary penalty may be an amount not exceeding – 

(a) in the case of a body corporate – 
(i) if the contravention is a serious contravention – $650 000; or 
(ii) if the contravention is not a serious contravention – $65 000; 
and 

(b) in the case of an individual – 
(i) if the contravention is a serious contravention – $130 000; or 
(ii) if the contravention is not a serious contravention – $13 000. 

34 In determining this ground of appeal, we have had regard to the following provisions of the Interpretation Act 1984 (WA) 
(Interpretation Act): 
(a)  Section 3(1), which provides that the provisions of the Interpretation Act apply to every written law, unless the 

written law expressly provides to the contrary, or contains an intention or object that is inconsistent with the 
application of the provisions of the Interpretation Act. 

(b)  Section 5, which provides that in the Interpretation Act ‘and every other written law’: 
(i) person or any word or expression descriptive of a person includes a public body, company, or association 

or body of persons, corporate or unincorporate. 
(ii) individual means a natural person. 

(c)  Section 18, which provides that in the interpretation of a provision of a written law, a construction that would 
promote the purpose or object underlying the written law (whether that purpose or object is expressly stated in the 
written law or not) shall be preferred to a construction that would not promote that purpose or object. 

35 Section 83(4A) is a maximum pecuniary penalty provision. Its purpose is to fix the maximum pecuniary penalty by reference 
to whether the person, that an industrial magistrate finds has contravened an entitlement provision (s 83(1)), is a 
body corporate or an individual. 

36 The maximum pecuniary penalty an industrial magistrate may impose, turns on whether the contravener is a body corporate 
or an individual. The maximum pecuniary penalty for a body corporate is five times the maximum pecuniary penalty for an 
individual. 

37 We agree with the Union that s 83(4A) draws a binary distinction. There is no third or hybrid category. Under s 83(4A), a 
contravener is either a body corporate or an individual. 

38 Neither the IR Act nor the Interpretation Act defines a ‘body corporate’. In ordinary usage, a body corporate is a legal entity 
that has a legal personality, other than a natural person, and includes a corporation sole. 

39 Applying the provisions of the Interpretation Act at [34] above, we consider that s 83(4A) must be applied on its terms and 
operates by reference to the contravener’s legal status. 

40 As an ‘individual’ is defined by s 5 of the Interpretation Act to be a natural person, if the contravener is a natural person, then 
the maximum pecuniary penalty under s 83(4A)(b) applies. 

41 In this case, the Minister is a natural person, and therefore the maximum pecuniary penalty under s 83(4A)(b) applies. 
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42 We are not persuaded by the Union’s argument that s 83(4A) operates other than in accordance with the Minister’s legal status. 
Specifically, we are not persuaded that s 83(4A) operates in accordance with the capacity in which the Minister may have 
acted. 

43 Patole does not assist the Union on the construction of s 83(4A). Patole concerned whether a public sector employment 
decision was amenable to judicial review as an exercise of State executive power. Patole did not concern the construction of a 
civil penalty provision which fixes maximum penalties by reference to whether the contravener is a body corporate or an 
individual. The fact that the Minister’s conduct may be characterised as conduct undertaken for and on behalf of the State does 
not alter the Minister’s legal status for the purposes of s 83(4A). 

44 The Union accepts that the Minister is not a body corporate, but argues that the Minister has a corporate character (see [13(ii)] 
of the Union’s remittal-hearing submissions at [24] above), and should be treated as a ‘case of a body corporate’ because the 
Minister acted as an agent of, or on behalf of, the State. 

45 We do not accept that submission. It would require s 83(4A)(a) to be read as applying not only to a body corporate, but 
extending to an individual office-holder acting as agent for, or on behalf of, a body corporate. There is no textual basis for that 
addition. 

46 There is no dispute that the Minister is not constituted a body corporate under the Prisons Act, the PSM Act, or by any other 
Act identified to us. The contrast with s 214(1) of the School Education Act 1999 (WA), which expressly constitutes the 
Minister for Education ‘a body corporate with the name Minister for Education’, is instructive. Had the Parliament intended 
the Minister to have the legal status of a body corporate, it could have said so expressly. It did not. 

47 We accept that, when engaging prison officers under s 13 of the Prisons Act, the Minister acts as agent for the State. 
However, that conclusion does not answer the different question posed by s 83(4A), namely the legal status of the contravener 
against whom the penalty is imposed. 

48 Notwithstanding the Minister acting as an agent for the State, in the absence of any statute constituting the Minister as a body 
corporate, the Minister remains an individual for the purposes of s 83(4A). 

49 The decisive point is identified in Frearson, 216: ‘Even though the respondent is sued in his official capacity, he is 
nevertheless an individual’. 

50 We accept that Frearson did not involve any analysis of this position. However, Frearson has not been doubted in any case to 
which we were taken, and was applied in CFMEU [83]: (emphasis added) 

Overwhelmingly, it is conduct taken in the capacity of an employer that is capable of exposing the Crown or its agencies 
to contravention of a civil remedy provision under the FW Act. Public sector employees may not be directly employed by 
the Crown. Often they are employed by a statutory corporation or by individuals designated by statute to be their 
employer on behalf of the Crown. An example of the latter is provided by s 20 of the Public Administration Act 2004 
(Vic) which designates ‘a public service body Head’ to have all the rights, powers, authorities and duties of an employer 
in respect of the employees in the Department or public service body which that person is charged to manage. A Minister 
may also be the subject of such a designation in respect of the public servants in the Department assigned to the 
Minister. That was the position in Tasmania in relation to the employment of government school teachers as Heerey J 
recorded in [Frearson]. In Frearson Heerey J applied a predecessor provision to s 546(2) (s 178(4)(a) of the WR Act) 
to impose a penalty on the relevant Minister as an individual (at 216). 

51 The Union contended that the Minister, as the named party to the Agreement, was the only person who could have been sued. 
Furthermore, that the only sensible categorisation under s 83(4A) is for the Minister to be treated as ‘a case of a body 
corporate’. 

52 We disagree, for the following reasons. 
53 Firstly, we acknowledge the Union’s submission that the Minister was the named party to the Agreement and that the Union 

therefore proceeded against the Minister as the party with the direct obligation to comply with the Agreement. However, once 
the proceedings were instituted against the Minister, and the contravention is found against the Minister, s 83(4A) fixes the 
applicable maximum pecuniary penalty by reference to the legal status of that contravener. The fact that the Minister may be 
acting as agent for the State does not convert the Minister into a body corporate. 

54 Secondly, the premise that the Minister was the only available respondent is doubtful. As the Federal Court has accepted in 
respect of the Workplace Relations Act 1996 (Cth) (WR Act), where the Commonwealth is the employer, and a Minister acts 
as agent for the Commonwealth, the Commonwealth may be sued as the employer: Coochey [70]: 

Section 352 [of the WR Act] does not purport to deem the employer of an employee of the Commonwealth to be anyone 
other than the Commonwealth. The section provides faciliatory and clarificatory means whereby, for the purposes of the 
[WR Act], the Commonwealth may conveniently act by agents described as ‘employing authorities’ and whereby persons 
dealing with the Commonwealth may conveniently do so by dealing with such agents. Although the relevant 
‘employing authorities’ were the Minister of Defence and the Minister of the State for Industrial Relations (see Item 3 of 
Schedule 2 of the Workplace Relations Regulations 1996 (as in force at September 1998), the employer remained the 
Commonwealth. 

55 Coochey [56]–[57] is also instructive in concluding that the Commonwealth may be sued as a body corporate, not as an 
individual, because it is not a natural person, nor a private person acting on behalf of others, who are subject to one-fifth of 
the penalty that ‘would be available from a family company, however small’: 

Notwithstanding that the common modern phenomenon of private persons acting as trustees for others, including 
corporations, in large commercial ventures involving employment, including on a substantial scale, has apparently not 
excited the attention of the drafters of the legislation, the legislative policy appears to be to limit the exposure of 
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individual people to large penalties. 
56 On the analysis in Coochey [70], where the Minister acts as agent for the State, the State remains the true employer and may be 

sued, such that it would have been open to the Union to name the State as a respondent. However, the consequence of the 
Union naming the Minister as the respondent, is governed by s 83(4A), which in its terms, attaches the maximum penalty to 
the legal status of the contravener before the court, not to the body (whether corporate or politic) that stands behind the named 
respondent. 

57 Thirdly, the ‘absurdity’ contended by the Union as said to flow from treating the Minister as an individual under s 83(4A), 
namely, that an outgoing Minister would remain personally liable for ongoing employment obligations, does not arise. 
References in the Prisons Act and the Agreement to ‘the Minister’ are, by force of s 12 of the Interpretation Act, references to 
the Minister ‘for the time being’ charged with the administration of the Prisons Act. Accordingly, the employment powers and 
obligations attach to the office-holder for the time being and continue, notwithstanding a change in the natural person 
occupying the office. 

58 That conclusion preserves continuity of employment and avoids the consequence that an outgoing Minister personally remains 
the employer of prison officers after leaving office. It does not follow, however, that the office-holder is a body corporate for 
the purposes of s 83(4A). Absent statutory incorporation, the Minister remains an individual within s 83(4A)(b). 

59 Fourthly, the Union submitted that treating the Minister as an individual under s 83(4A)(b) produces a deterrence shortfall and 
effectively immunises the Minister from a meaningful penalty. We do not accept that characterisation. The maximum penalty 
amounts that apply to an individual, of $13,000 for a contravention and $130,000 for a serious contravention, are not trivial. 

60 As outlined at [35]–[37] above, the choice in s 83(4A) is binary, and dependent on the contravener’s legal status. The Union’s 
complaint is, in substance, with the binary scheme under s 83(4A). Whatever policy considerations there may be in favour of 
higher penalties for an office-holder who acts as agent for the State, is a matter for the Parliament. It is not for this Full Bench 
to affix a third category (an individual office-holder who acts as agent for a body corporate) to s 83(4A). 

61 As outlined at [46] above, the Parliament has expressly constituted the Minister for Education a body corporate under s 214(1) 
of the School Education Act 1999 (WA), where it intends for the Minister for Education to have the legal status of a body 
corporate. 

62 As outlined by Madgwick J in Coochey [56] (at [55] above), the imposition of a lower penalty rate to an individual is not 
unique to ministers who act as agents for the State. It applies equally to any natural person who acts for another, such as a 
trustee acting for a corporate beneficiary engaging ‘in large commercial ventures, involving employment, including on a 
substantial scale’. It is the legal status of the contravener, and not the organisation or venture for whom they act, that 
determines the maximum penalty applicable. 

63 We have had the benefit of reading the Senior Commissioner’s reasons in this matter and at [148]–[169] of the first Full Bench 
decision. With respect, we differ on the point that ‘because the Minister’s actions which constitute the contravention were 
performed in the Minister’s capacity as an agent for the State’, it is appropriate to treat the matter as a 
‘case of a body corporate’ under s 83(4A). As outlined at [34]–[62] above, it is our view that s 83(4A) does not permit that 
course. 

64 In summary, it is our view that:   
(a)  Section 83(4A) is drafted in unambiguously binary terms: ‘in the case of a body corporate’ and ‘in the case of an 

individual’. 
(b)  The proceedings before the Industrial Magistrate were brought against the Minister, and the maximum penalty must 

be determined by reference to the legal status of the respondent. 
(c)  The definition of ‘individual’ in s 5 of the Interpretation Act, in the absence of any statutory provision constituting 

the Minister as a body corporate, applies. 
(d)  The conclusion that the individual maximum penalty applies: 

(i) Follows from the text of s 83(4A); and 
(ii) Is consistent with Frearson, CFMEU and Coochey. 

65 It follows that we find that his Honour erred in identifying $65,000 as the relevant maximum pecuniary penalty. The correct 
maximum, in the case before his Honour, was $13,000. 

66 We would therefore uphold Ground 7. 
Personal payment order 
67 The Union contended that, if the Minister is an individual, the Full Bench should make a personal payment order requiring the 

Minister to pay the penalty personally. 
68 We are not persuaded that s 83(4)(a)(ii) supports such an order. Unlike s 546(1) of the FW Act, which empowers a court to 

‘order a person to pay a pecuniary penalty’ and which underpinned the personal payment order in ABCC v CFMEU, s 
83(4)(a)(ii) is expressed as a power to ‘impose a pecuniary penalty in accordance with subsection (4A)’. That textual 
difference tells against the implication of a power to make a personal payment order. 

69 However, it is unnecessary to decide the outer limits of the power because no such order was sought at first instance, no 
evidentiary foundation was laid for it, it is not the subject matter of the Penalty Decision nor does it arise as a ground of appeal. 
Accordingly, it is not a form of relief that can be entertained for the first time on appeal. 
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Ground 8 of FBA 10 of 2024 
70 Ground 8 of FBA 10 of 2024 contends that the penalty was manifestly excessive. 
71 At [51]–[60] of the Penalty Decision (see [24] of the Minister’s remittal-hearing submissions at [23] above), his Honour found 

that the Minister had made the ‘deliberate choice’ to contravene cl 22.1 of the Agreement, by: 
(a)  Issuing a Departmental Guidance Note to change the prior practice and interpret the entitlement to payment of 

overtime on a public holiday under cl 22.1 differently; 
(b)  Embarking on a deliberate course by adopting the ‘new universal approach’ in the Guidance Note to the 

interpretation of cl 22.1; and 
(c)  Deciding to take the risk that the different or new interpretation was correct. 

72 Relevantly, the parties were the same as in the WAPOU Caution decision, and at [35]–[42] of the Penalty Decision, the 
Minister contended that his Honour should impose the same penalty, namely a caution, because: 
(a)  The contravention arose from the Minister’s interpretation of the Agreement. 
(b)  The Minister believed that Ms Harvey was only entitled to be paid her annualised salary for work performed on a 

public holiday. 
(c)  The disputed clause had not been judicially considered, was ambiguous, and had not been consistently applied. 
(d)  Ms Harvey’s entitlement was only upheld after an extensive analysis by his Honour of the preceding versions of the 

Agreement, going back to 2010. 
(e)  Only one contravention has arisen, with the damage limited to Ms Harvey having been underpaid $215.51. 

73 After outlining the Union’s submissions seeking the imposition of a mid-range pecuniary penalty, and the Minister’s 
submissions seeking the imposition of a caution, his Honour outlined the ‘very significant differences’ between the matter and 
the WAPOU Caution decision, that justify the imposition of a pecuniary penalty at [43]–[51] of the Penalty Decision: 
(emphasis added) 

Consideration 
43 Having regard to parties’ submissions and the circumstances of this case, this matter stands in contrast to the 

WAPOU Caution decision. I respectfully disagree with the [Minister’s] characterisation of the breach. 
44 I do not regard this as an appropriate case in which a caution should issue. There are several very significant 

differences between this matter and the WAPOU Caution decision, that justify the imposition of a pecuniary 
penalty, which I will now set out. 

Extent of conduct and the circumstances in which the breach occurred 
45 Although I accept that like the contravention in the WAPOU Caution decision, this case only involved a single 

breach, in which the quantum ($215.51) falls at the lower end of the range of underpayment, the contravening 
conduct in issue was more serious. 

46 The breach in the WAPOU Caution decision arose in the context of the [Minister’s] refusal to approve an 
employee’s application for personal leave. Under cl 71 of the [Agreement] (Personal Leave) management is 
permitted to exercise a discretion as to whether to refuse an officer’s application for personal leave. 

47 The [Minister’s] breach of cl 71 for which a caution was imposed occurred because the relevant superintendent and 
her superiors, who were invested with the requisite authority to accept or reject the affected officer’s sick leave 
application, did not exercise their discretion correctly. 

48 In contrast, the breach in this case did not involve an error in the exercise of the [Minister’s] discretion. It 
involved a breach of an entitlement provision in which there was no discretion to be exercised. 

49 In this matter, the [Minister] took a different view of the entitlements principal officers were entitled to receive 
under the [Agreement] on public holidays and decided to apply it across the prison system to an affected category of 
employees. 

50 The [Minister] concedes that it made a deliberate choice regarding its interpretation of [cl 22.1] and cl 136 (Public 
Holidays) of the [Agreement] which ultimately resulted in its breach of the [Agreement]. Where the parties are at 
odds, is how this choice should be viewed when determining whether a penalty should be imposed. 

Conduct was deliberate 
51 It is my view that the [Minister’s] deliberate choice regarding its interpretation of the relevant clauses of the 

[Agreement] relating to work on public holidays is what differentiates the [Minister’s] conduct in the present case 
from what was in issue in the WAPOU Caution decision. 

74 At [73]–[76] of the Penalty Decision, his Honour said: (emphasis added) 
Competing interpretations of the Agreement 
73 I accept that in this case, like the WAPOU Caution decision, there were competing arguments on the construction of 

the [Agreement] that needed to be resolved. In this matter the Court was required to review previous industrial 
instruments for the purposes of interpreting the [Agreement] in context. 

74 While I accept there is a role for the Court to play in resolving competing views as to how an industrial agreement 
should be interpreted as there was in the WAPOU Caution decision, and I have had regard to this as a mitigating 
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factor, it is not a licence to avoid the imposition of penalties where the adoption of a new interpretation results in a 
deliberate breach of an industrial agreement. 

75 In this matter there were alternative paths the [Minister] could have taken that did not place it at risk of a pecuniary 
penalty. The [Minister] knowingly chose to follow a path that exposed it to this risk. 

76 In the circumstances, I do not consider that issuing a caution would be an appropriate outcome in this case. It would 
not have the desired deterrent effect the enhanced penalty regime under the IR Act was enacted to achieve. 

75 His Honour’s references to the contravening conduct being ‘more serious’ because it did not involve error, rather, the Minister 
‘taking a different view’, making a ‘deliberate choice’, and ‘knowingly’ choosing a path that exposed the Minister to the risk 
of a pecuniary penalty, were significant reasons for his Honour determining to impose a $15,000 penalty. This is evident from 
what his Honour said at [77]: (emphasis added) 

Specific and general deterrence 
77 Noting the [Minister’s] breach of [cl 22.1] of the [Agreement] was deliberate, it is my view that a penalty for 

the purposes of specific deterrence must be set that will deter the [Minister] from repeating or engaging in 
similar contravening conduct. 

76 His Honour’s view that the Minister ‘made a deliberate choice to engage in contravening behaviour’ and that ‘Ms Harvey was 
deliberately deprived of an entitlement that she would otherwise have been entitled to receive’ is identified as the second and 
fifth of the matters listed at [83] of the Penalty Decision (at [16] above) as bearing upon the appropriate quantum. 

77 The parties indicated to the Full Bench that only documentary evidence was adduced at first instance, which was the reason the 
transcript from the first instance hearing was not included in the Appeal Book. 

78 As outlined at [11]–[12] of his Honour’s Substantive Decision, most if not all of the facts, were agreed between the parties and 
drawn from three evidentiary sources: the Agreed Facts (AB:23–25), the witness statement from Ms Harvey (AB:43–47), 
and the witness statement from Peter Vose, Acting Assistant Superintendent of Operations at Karnet (AB:116–121). 

79 We have reviewed these evidentiary sources, and with respect, we agree with the Minister that his Honour’s findings were not 
open on the evidence. 

80 His Honour made findings on a serious factual issue: that the Minister engaged in an intentional contravention and knowing 
risk taking. We agree with the Minister that findings of that character attract the principles in Briginshaw, and cannot rest upon 
inexact proofs, indefinite testimony or indirect inferences. 

81 We consider the following evidentiary gaps decisive for our view: 
(a)  Firstly, the relevant clauses were in substantially similar terms since 2013, and there was no evidence of disputation 

over the clauses in that period. 
(b)  Secondly, there was no evidence of a pre-existing Departmental position contrary to the Guidance Note. Mr Vose’s 

unchallenged evidence was that the Guidance Note clarified, rather than changed, the existing position. 
(c)  Thirdly, there was no evidence that the Minister made a ‘deliberate choice’ to depart from any pre-existing position. 

There was no evidence of the reason for issuing the Guidance Note, nor that the Minister’s interpretation of cl 22.1 
differed after its issuance. 

(d)  Fourthly, there is no evidence that the Minister’s interpretation of cl 22.1 was adopted knowingly of the risk accruing 
from such interpretation. 

(e)  In summary, there was no evidence that the Minister’s interpretation of cl 22.1 was not reasonably held nor honestly 
held. 

82 Rather, the constructional question was not straightforward. As the Industrial Appeal Court’s reasons in Western Australian 
Prison Officers’ Union of Workers v Minister for Corrective Services [2025] WASCA 177 demonstrate, the resolution of the 
issue required reference to historical instruments. Two members of this Full Bench in the first Full Bench decision preferred 
the Minister’s construction. That is significant evidence of the genuine arguability of the construction adopted by the Minister. 

83 We accept the Union’s contention that the ‘deliberate choice’ factor in [83(v)] of the Penalty Decision was a factor appearing 
alongside others in [83] and that his Honour stated in [83] that he has had regard to all the circumstances of the matter in 
determining that a fine of $15,000 was appropriate. However, in our view, the ‘deliberate choice’ factor clearly had operative 
significance upon the quantum of the penalty imposed by his Honour. His Honour said as much at [83] of the Penalty Decision, 
where his Honour concluded that the quantum of the penalty imposed was appropriate having regard to the ‘deliberate choice’ 
factor. 

84 In our view, the ‘deliberate choice’ finding being unavailable, the discretion miscarried. 
85 When that error is combined with the error in identifying the applicable maximum pecuniary penalty, the $15,000 cannot 

stand. If the individual maximum applies, the penalty exceeded the statutory maximum of $13,000 and was beyond power. In 
any event, the penalty was manifestly excessive because it was imposed by reference to an aggravating finding of deliberate or 
knowing contravention that was not open on the evidence. 

86 We would therefore uphold Ground 8. 
87 For the preceding reasons, we would quash the Penalty Decision and re-exercise the discretion. 
Re-exercising the discretion 
88 The findings remaining undisturbed are: 
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(a)  The contravention was established. Therefore, the court may issue a caution or impose a pecuniary penalty (s 
83(4)(a)). 

(b)  The contravention occurred against the background of a genuine constructional dispute as to cl 22.1 of the 
Agreement, the proper resolution of which required reference to historical industrial instruments and divided the Full 
Bench on appeal. 

(c)  The relevant clauses of the Agreement were in substantially similar terms since 2013, and there was no evidence of 
disputation over the clauses in that period. 

(d)  There is no evidence that the Minister’s interpretation was not honestly and reasonably held by the Minister. 
(e)  The contravention concerned the deprivation of an overtime entitlement ($215.51) to a single principal officer in 

respect of a single public holiday. 
(f)  The caution issued under the WAPOU Caution decision is not relevant to the exercise of discretion. 

89 Section 83(4)(a)(i) provides that, where a contravention is proved, the court may issue a caution as an alternative to imposing a 
pecuniary penalty. 

90 At [21] of the WAPOU Caution decision, citing Commissioner of Police v McCormack [2018] WAIRC 00809 [95], his 
Honour observed that a caution is not a penalty. 

91 We have considered whether, consistent with the WAPOU Caution decision, a caution rather than a fine is the appropriate 
disposition. The present matter shares the following important features with the WAPOU Caution decision; it concerns: 
(a)  A single contravention of modest quantum. 
(b)  A contravention arising from a genuinely contestable construction of the Agreement. 

92 The factor that led his Honour to distinguish the WAPOU Caution decision, his finding of a ‘deliberate choice’, is no longer 
available for the reasons given under Ground 8. 

93 However, his Honour identified another distinction at [48] of the Penalty Decision. Unlike the WAPOU Caution decision 
which involved an error in a Superintendent’s exercise of discretion to accept a statutory declaration as satisfying the minimum 
evidentiary requirements supporting an application for personal leave, the contravention of cl 22.1 involves ‘a breach of an 
entitlement provision in which there was no discretion to be exercised’. 

94 Accordingly, we are satisfied that a pecuniary penalty, rather than a caution, remains appropriate. 
95 The primary purpose of a pecuniary penalty is to promote the public interest in compliance with the law, through specific and 

general deterrence: FWO v Grouped [388]. The exercise is one of ‘instinctive synthesis’ rather than the rigid application of a 
checklist: Australian Ophthalmic [55], [91]. 

96 As Rangiah J observed in Hail Creek [15], a contravention arising from an honest and reasonable, but erroneous, construction 
of an instrument, is a powerful factor favouring the discretion to decline to impose any penalty, or to limit the amount of any 
penalty. 

97 In the circumstances identified at [88(c)] above, we do not consider that the Minister can be characterised as having ‘taken the 
odds’: Hail Creek [17]. 

98 Likewise, unlike the contraveners in United Workers’ Union v Compass Group Healthcare Hospitality Services Pty Ltd & 
Another [2024] SAET 49 (Compass), where at the time of their contravention there were decided cases at industrial 
commission and Federal Court level that were not supportive of their interpretation of s 119(1)(a) of the FW Act, such that 
viewed objectively, their interpretation was arguable, we do not consider that the Minister can be characterised as having 
‘taken the risk that its arguable interpretation will fail upon judicial consideration’: Compass [108]–[109], [113]. 

99 Citing Flight Centre Ltd v Australian Competition and Consumer Commission (No 2) (2018) 260 FCR 68 (Flight Centre) 
[63]–[64] and Hail Creek [15], amongst other High Court, Full Court of the Federal Court and Federal Court decisions, 
Bromberg J observed in Australian Building and Construction Commissioner v Powell (No 2) [2019] FCA 973 [35]–[36]: 
(footnotes omitted) 

35 It is well settled and not in contest that an honest and reasonable belief may be a relevant mitigation factor in 
determining whether or not a penalty is to be imposed and, if so, the extent of the penalty imposed. 

36 A contravention based on a mistaken belief of the law is mitigatory principally because that circumstance is likely 
to either diminish or negate the need for specific and/or general deterrence. That connection is apparent from what 
the Full Court said in Flight Centre at [64]: 

Usually a belief in the innocence of conduct that is a contravention of the statute is not an ameliorating factor. 
Nevertheless the object of the imposition of a penalty is substantially deterrence – specific and general. It is 
relevant to know that the conduct was done believing it to be innocent and knowing that the party, now 
disabused of its belief, will not, or is likely not to, reoffend. Specific deterrence in such circumstances is of 
less significance. 

100 Applying the rationale outlined by Bromberg J at [99] above, we consider that specific deterrence calls for modest weight. The 
proper construction of cl 22.1 of the Agreement has been authoritatively settled by the Industrial Appeal Court. There is no 
basis to apprehend that the Minister will again apply the construction now disavowed. 

101 The Minister’s clean record also weighs against a penalty, as the contravention in this matter occurred before the issuance of 
the caution in the WAPOU Caution decision. 

102 General deterrence is a more substantial consideration. The Minister is the statutory employer of a large prison officer 
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workforce, and compliance with an industrial agreement is of obvious public importance. 
103 A penalty must be set at a level that signals to the Minister, and to industrial employers more generally, that contraventions of 

an entitlement provision will attract consequences. 
104 Against that, the contravention is a single underpayment of $215.51 to a single officer arising from a genuinely contestable 

construction of cl 22.1 of the Agreement, which was a clause whose construction required reference to historical industrial 
instruments and divided this Full Bench at the first appeal. 

105 Balancing these matters and giving weight to the principles at [96]–[99] above, we consider that a penalty at the lower end of 
the available range is appropriate. The penalty must be more than nominal, because contraventions of entitlement provisions by 
a large public sector employer call for a real deterrent response. However, the penalty must also reflect the genuineness of the 
constructional dispute, the modest amount involved, the isolated nature of the contravention, and the absence of any proven 
aggravating mental element. 

106 We would fix the penalty at $1,300, being 10% of the applicable maximum of $13,000. 
107 We consider that sum is sufficient to mark the importance of compliance and to give effect to general deterrence, while 

properly reflecting the mitigating features of the contravention. 
Ground 2 of FBA 13 of 2024 
108 Ground 2 of FBA 13 of 2024 contends that the penalty was inadequate by reason of the corrective action finding. 
109 Both parties accept that his Honour erred in treating counsel for the Minister’s correspondence dated 31 January 2024 as the 

Minister having taken corrective action by paying Ms Harvey the overtime payment in dispute. There was no admissible 
evidence before his Honour to support that finding. 

110 Ordinarily, an erroneous finding of corrective action may be material to penalty because corrective action can mitigate penalty. 
However, in light of our conclusions on Grounds 7 and 8 of FBA 10 of 2024, we have quashed the Penalty Decision and re-
exercised the penalty discretion (at [88]–[107] above). 

111 In re-exercising that discretion, we have given no mitigating weight to any supposed corrective action. The factual error 
identified by the Union has therefore been cured by the fresh exercise of discretion and does not provide a basis for increasing 
the penalty beyond the amount we have fixed. 

112 Ground 2 of FBA 13 of 2024 is dismissed. 
Conclusion 
113 Given our reasons above, we would: 

(a)  Uphold the Minister’s appeal Grounds 7 and 8 in FBA 10 of 2024. 
(b)  Quash the Penalty Decision and set aside Order 2 of the Orders made by the Court on 9 April 2024, and issued on 11 

April 2024, requiring the Minister to pay a fine to the Union, fixed in the sum of $15,000. 
(c)  Order that the Minister pay a fine to the Union, fixed in the sum of $1,300. 
(d)  Dismiss the Union’s appeal Ground 2 in FBA 13 of 2024. 

 
 

2026 WAIRC 00514 
APPEAL AGAINST A DECISION OF THE INDUSTRIAL MAGISTRATE IN MATTER M 145/2022 GIVEN ON 9 

APRIL 2024 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MINISTER FOR CORRECTIVE SERVICES 
APPELLANT 

-v- 
WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

RESPONDENT 
CORAM FULL BENCH 

SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
 COMMISSIONER C TSANG 

DATE TUESDAY, 14 JULY 2026 
FILE NO/S FBA 10 OF 2024 
CITATION NO. 2026 WAIRC 00514 
 

Result Appellant’s Appeal Grounds 7 and 8 upheld; Penalty Decision quashed and substituted 
Representation 
Appellant Mr J Carroll (of counsel) on behalf of the Minister for Corrective Services 
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Respondent Mr N Ellery (of counsel) on behalf of the Western Australian Prison Officers’ Union of Workers 
 

Order 
HAVING HEARD from Mr J Carroll (of counsel) on behalf of appellant and Mr N Ellery (of counsel) on behalf of the respondent, 
the Full Bench, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the appellant’s appeal grounds 7 and 8 are upheld; 
2. THAT the Penalty Decision ([2024] WAIRC 00152) is hereby quashed;  
3. THAT Order 2 of the Orders made by the Court on 9 April 2024, and issued on 11 April 2024, requiring the 

appellant to pay a fine to the respondent, fixed in the sum of $15,000 is set aside; and 
4.  THAT the appellant pay a fine to the respondent, fixed in the sum of $1,300. 

 By the Full Bench 
    (Sgd.)  R  COSENTINO, 

[L.S.] Senior Commissioner. 
 

 
 

2026 WAIRC 00515 
APPEAL AGAINST A DECISION OF THE INDUSTRIAL MAGISTRATE IN MATTER M 145/2022 GIVEN ON 9 

APRIL 2024 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS’ UNION OF WORKERS 
APPELLANT 

-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM FULL BENCH 

SENIOR COMMISSIONER R COSENTINO 
 COMMISSIONER T EMMANUEL 
 COMMISSIONER C TSANG 

DATE TUESDAY, 14 JULY 2026 
FILE NO/S FBA 13 OF 2024 
CITATION NO. 2026 WAIRC 00515 
 

Result Appellant's ground 2 dismissed 
Representation 
Appellant Mr N Ellery (of counsel) on behalf of the Western Australian Prison Officers’ Union of Workers 
Respondent Mr J Carroll (of counsel) on behalf of the Minister for Corrective Services 
 

Order 
HAVING HEARD from Mr N Ellery (of counsel) on behalf of appellant and Mr J Carroll (of counsel) on behalf of the respondent, 
the Full Bench, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT ground 2 of the appellant’s cross appeal be and is hereby dismissed.  
 By the Full Bench 

    (Sgd.)  R  COSENTINO, 
[L.S.] Senior Commissioner. 
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COMMISSION IN COURT SESSION—Unions—Application for Alteration 
of Rules— 

2026 WAIRC 00763 
APPLICATION PURSUANT TO S 62(2) - ALTERATION OF REGISTERED RULES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
COMMISSION IN COURT SESSION 

CITATION : 2026 WAIRC 00763 

CORAM : CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T B WALKINGTON 

HEARD : FRIDAY, 17 JULY 2026 

DELIVERED : FRIDAY, 31 JULY 2026 

FILE NO. : CICS 4 OF 2026 

BETWEEN : THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS 
PERTH 
Applicant 
AND 
(NOT APPLICABLE) 
Respondent 

 

Catchwords : Industrial Law (WA) – Application pursuant to s 62(2) – Alteration of registered rules – 
Relevant rules and Act complied with – Application granted 

Legislation : Industrial Relations Act 1979 (WA) s 62(2), s 62(4), s 55, s 56, s 58(3), s 71 
Nurses Registration Act 1921 – 1959 (WA)  
Health Practitioner Regulation National Law Application Act 2024 (WA) 
Nurses Act 1968 (WA) 
Industrial Relations Commission Regulations 2005 (WA) reg 77A 

Result : Order issued 
Representation: 
Counsel: 
Applicant : Mr D Rafferty of counsel and with him Ms L Fraser-Hardy of counsel 
Solicitors: 
Applicant : Eureka Lawyers 
 

Case(s) referred to in reasons: 
Hospital Employees’ Industrial Union of Workers, W.A. v Royal Perth Hospital & Others (1979) 59 WAIG 533 
Re Royal Australian Nursing Federation v Ex Parte New South Wales Nurses’ Association; Ex Parte Health & Research Employees 
Association of Australia & Another (1986) 67 ALR 17 
Royal Australian Nursing Federation (Western Australian Branch) Industrial Union of Workers, Perth v The Hon. Minister for 
Health and Others (1976) 56 WAIG 670 
The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1987) 67 WAIG 
1333 
Western Australian Nurses’ Association Industrial Union of Workers, Perth & Another v Board of Management of Perth Hospital 
& Others (1935) 15 WAIG 236 

Reasons for Decision 
THE COMMISSION IN COURT SESSION: 
Brief background 
1 The present proceedings are brought under s 62(2) of the Industrial Relations Act 1979 (WA) by the Australian Nursing 

Federation, Industrial Union of Workers Perth.  The ANF is a registered organisation under the Act.  The application seeks an 
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order from the Commission in Court Session authorising the Registrar to register alterations to the Rules of the applicant.  
Three rule alterations are sought.  The first alteration relates to rule 1 – Name to alter the name of the applicant to ‘The 
Australian Nursing and Midwifery Federation Industrial Union of Workers Western Australia’.  Secondly, to alter rule 4 – 
Membership relating to the qualifications of persons for membership of the applicant to: 
(a) Expressly include midwives as being eligible for membership;  
(b) Align eligibility for membership with the applicant’s counterpart federal body the Australian Nursing and Midwifery 

Federation Western Australia Branch; and 
(c) Make clear that office holders of the applicant are eligible to be members. 

2 The third alteration requiring the approval of the Commission in Court Session is that relating to rule 10 – Council, to enable 
persons elected to office in the federal Branch of the union to hold the corresponding office in the applicant, in the event that a 
s 71 certificate is issued under the Act in the future. 

3 Attached to the application is a statement of grounds.  The grounds set out the basis for the alterations of the rules requiring 
authorisation by the Commission in Court Session.  The overarching purpose of the application is to alter the Rules of the 
applicant to enable an application to be made at a later date, seeking a declaration from the Commission in Court Session under 
s 71 of the Act.  The application is supported by a statutory declaration made on 2 April 2026 by Ms Raschilla, the Secretary of 
the applicant.   

Procedural requirements 
4 It was contended by the applicant that the relevant alterations to the Rules of the applicant should be authorised by the 

Commission in Court Session.  Rule 35 of the Rules of the applicant enables rule alterations by way of amending, adding to, 
varying or repealing any of the Rules, by the giving of a written notice of a proposed alteration by a financial member of the 
applicant to the Secretary.  It was contended that having regard to the statutory declaration of Ms Raschilla: 
(a) On 19 March 2026, a financial member of the applicant provided a written notice of the proposed alterations to the 

Rules; 
(b) As required by rule 35(2), the proposed alterations to the Rules were laid before the Council of the applicant at a 

special meeting on 24 March 2026 which endorsed the alterations;  
(c) Shortly after on 30 March 2026, proposed variations to the rule alterations were submitted to the Secretary in writing 

by a financial member of the applicant; 
(d) In accordance with rule 35(2), the proposed variations to the rule alterations were laid before the Council of the 

applicant by email between 30 March and 1 April 2026 and were endorsed; 
(e) In accordance with rule 35(3), the Secretary notified members of the applicant of the proposed alterations in that: 

(i) Those members with email addresses were provided a copy of the proposed alterations by the Secretary on 
26 March 2026 and the variations to the alterations on 2 April 2026; 

(ii) A summary of the proposed alterations were able to be viewed by members electronically; and 
(iii) Members were informed that they could object to the proposed alterations by written objection provided to 

the Registrar within 28 days. 
(f) Those members not having an email address were sent copies of the relevant documents, summaries of the proposed 

alterations, including the variations, and notice that they could object, by mail on 2 April 2026; and 
(g) Less than 5% of members of the applicant objected to the proposed alterations to the Rules. 

5 Having regard to rule 35 – Alteration to the Rules, and having regard to ss 62(4), 55, 56 and 58(3) of the Act, which apply to 
the present application with such modifications as may be necessary, we are satisfied that those provisions of the Act in relation 
to alterations to the Rules have been met. Additionally, the requirements of reg 77A of the Industrial Relations Commission 
Regulations 2005 (WA) have been met. Accordingly, in terms of the procedural requirements, we are satisfied that: 
(a) The application to alter the Rules was authorised in accordance with the Rules of the applicant; 
(b) Reasonable steps have been taken by the applicant to inform its members of the proposed alterations to its Rules, that 

an application would be made to the Commission to authorise the alterations, and that members of the applicant 
could object to the alterations or the application to the Commission, by written objection to the Registrar; and 

(c) Having regard to the structure of the applicant, less than 5% of its members have objected to the alterations to the 
Rules. 

Substantive alterations 
Change of name 
6 The applicant filed detailed and helpful written submissions in support of its application to alter the Rules.  In relation to the 

alteration of rule 1 – Name, the applicant submitted that the inclusion of ‘Midwifery’ is an important part of recognising the 
history of regulation of nursing and midwifery in the State by way of legislative change which has occurred over many 
decades.   

7 The applicant traced the legislative history of the inclusion of midwifery as a part of the profession of nursing from the Nurses 
Registration Act 1921 – 1959 through to and including the Health Practitioner Regulation National Law Application Act 2024 
which applied the Health Practitioner Regulation National Law (Western Australia). The latter includes ‘nursing’ and 
‘midwifery’ in the definition of ‘health professions’ and retains the relevant regulatory board as the ‘Nursing and Midwifery 
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Board of Australia’.   
8 The applicant noted that the federal Branch of the applicant changed its name in July 2013 to include reference to midwives, 

reflecting changes in regulatory practice and registration requirements.  Furthermore, the applicant referred to being a party to 
State industrial agreements and awards, incorporating reference to midwives.  

9 Overall, the purpose of the alteration to the name of the applicant is to reflect the above regulatory changes, the separate 
identity of the midwifery profession, and to align its name with the federal Branch. 

Eligibility for membership 
10 As to the proposed rule 4(1)(a), this seeks to expressly include reference to midwifery as a category of membership and to also 

update the regulatory body to the ‘Nursing and Midwifery Board of Australia’.  As to rule 4(1)(b), this alteration seeks to make 
clear that a person who holds an office in the applicant is eligible to be a member.  As to rule 4(1)(c), the alteration seeks to 
extend eligibility for membership of the applicant to persons who are eligible for membership of the federal Branch.  This 
proposed alteration is in the following terms: 

4 – MEMBERSHIP 
… 
(c) A person who is eligible to be a member in the Australian Nursing and Midwifery Federation (an organisation 

registered under the Fair Work (Registered Organisations) Act 2009 (Cth)) Western Australia Branch in 
accordance with sub-rules 5.1, 5.2.2 and 5.3 of the Rules of the Australian Nursing and Midwifery Federation. 

… 
11 For the purposes of exposition, and understanding the effect of the proposed alteration, rules 5.1, 5.2 and 5.3 of the federal 

Branch rules are in the following terms: 
5.1 Membership shall be open to the following classes of employees engaged in the nursing industry or midwifery 

industry:  
5.1.1 Who hold a certificate of three years training as a nurse in a recognised general hospital or an 

undergraduate or post graduate diploma or degree as a nurse or midwife from a higher education 
institution  

5.1.2 who can produce evidence of training to the satisfaction of the Council  
5.1.3 or who are registered in Australia by the Commonwealth or any State or Territory  
5.1.4 Together with such other persons, whether employees in the industry or not as have been appointed 

officers of the Federation and admitted as members thereof.  
5.2 Notwithstanding anything contained in the foregoing provisions of this rule and without limiting the generality 

thereof the following classes of employees shall also be eligible for membership:  
… 
5.2.2 In the State of Western Australia, persons employed in the profession or industry of nursing and being 

registered or entitled to be registered with the Nurses' Board of Western Australia; student nurses 
training in schools for nurses registered with the Nurses' Board of Western Australia, or persons who 
have left their training schools after having completed the prescribed period of examinations arranged 
by the Nurses' Board until such persons are entitled to be registered as nurses; nursing cadets 
performing elementary nursing duties in approved hospitals for training and who will commence 
training as student nurses upon attaining the requisite age; together with such other persons who being 
registered or entitled to be registered with the Nurses' Board of Western Australia or having rendered 
distinguished service to the nursing profession have been admitted as distinguished honorary 
members.  

… 
5.3 Membership shall also be open to independent contractors who, if they were employees performing the work of 

the kind which they usually perform as independent contractors, would be employees eligible for membership 
of the Federation. 

12 The applicant contended that the basis of this alteration to the Rules is to ensure that members of the federal Branch, in the 
event that an s 71 certificate is ultimately obtained by the applicant, are able to fully take part in the affairs of the applicant.  
An effect of the incorporation of the federal Branch eligibility rule into the applicant’s Rules, is to enable persons employed in 
the positions of enrolled nurses and nursing aides, to be members of the applicant.  

13 Insofar as the federal Branch is concerned, the scope of rules 5.1.2 and 5.13, (previously numbered differently), were 
considered by the High Court in Re Royal Australian Nursing Federation v Ex Parte New South Wales Nurses’ Association; 
Ex Parte Health & Research Employees Association of Australia & Another (1986) 67 ALR 172.  In that case, Brennan, 
Deane and Dawson JJ at pp 175-176, considered that these subrules were sufficiently wide to include coverage of enrolled 
nurses and nursing aids, as recognised by statutes in the various States and Territories.  

14 The history of constitutional and award coverage of nurses, nursing aides, enrolled nurses, and nursing assistants in this State is 
lengthy and complex.  The first award regulating terms and conditions of employment for nurses extends back to 1935, when 
the Court of Arbitration made an award for both the private and public sectors: Western Australian Nurses’ Association 
Industrial Union of Workers, Perth & Another v Board of Management of Perth Hospital & Others (1935) 15 WAIG 236.  
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15 The applicant submitted that historically, enrolled nurses and nursing aides have been regarded as one and the same 
occupation. Reference was made to the Nurses Registration Act 1921-1959 and the subsequent Nurses Act 1968, both of which 
made reference to nursing aides being registered under that legislation.  Subsequently in 1980, the Nurses Act was amended to 
insert a specific definition of ‘enrolled nurse’ as a person registered as such by the relevant Board, and reference to nursing 
aides was removed.  

16 The applicant also referred to a decision of the Commission in Court Session in 1976, in which the Commission recognised the 
applicant’s constitutional coverage of nursing aides as a result of the registration of nursing aides under the Nurses Act.  
However, industrial coverage of the applicant was refused, given the existing constitutional and industrial coverage of nursing 
aides by the then Hospital Employees Industrial Union of Workers, WA (now the United Workers Union (WA)): Royal 
Australian Nursing Federation (Western Australian Branch) Industrial Union of Workers, Perth v The Hon. Minister for 
Health and Others (1976) 56 WAIG 670.   

17 Awards covering nursing aides and nursing assistants, for both the private and government sectors, were initially made as 
interim awards in 1978: Hospital Employees’ Industrial Union of Workers, W.A. v Royal Perth Hospital & Others  (1979) 59 
WAIG 533.  In that matter, Johnson C set out in some detail the history of coverage of nursing aides and what were then 
registered nursing assistants under the nursing legislation, commencing from 1922.  In particular, Johnson C noted at p 534 the 
amendment of the Nurses Registration Act in 1952, to provide for the training and enrolling of nursing aides, and observed that 
at that time, many unregistered nurses were enrolled as nursing aides. The enactment of the Nurses Act, saw nursing aides as 
registered, rather than enrolled.  

18 The distinction between nursing aides and nursing assistants in the 1978 awards, was that the former acquired their award 
status by training and registration.  The work performed by them was recognised as varying between basic care, and the 
provision of highly skilled procedures.  Nursing assistants on the other hand, were, by definition, restricted to assisting persons 
registered under the Nurses Act or otherwise providing assistance to patients with their basic needs.  

19 As noted by the applicant above, by later changes to the Nurses Act in 1980, the reference to ‘enrolled nurse’ was introduced, 
being a person registered as such.  Reference to nursing aides was removed.    

20 As submitted by the applicant, as to industrial coverage, the Nursing Aides and Nursing Assistants (Private) Award No 8 of 
1978 was replaced by the Enrolled Nurses and Nursing Assistants (Private) Award No 8 of 1978: (1982) 78 WAIG 945.  We 
note that the same occurred in relation to the corresponding government awards in effect at the same time: (1982) 78 WAIG 
943.  It seems reasonably clear that this change of nomenclature and the titles to both awards, reflected the legislative changes 
referred to above, and that formerly registered nursing aides became registered enrolled nurses. Both occupations were 
distinguishable by registration under the nursing legislation, as opposed to nursing assistants, which remained classified in the 
same manner as in the original 1978 awards.   

21 As to constitutional coverage, sometime later in 1987, the Full Bench of the Commission expressly recognised that the 
applicant and the Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous WA Branch (now 
the United Workers Union (WA)) had dual coverage of enrolled nurses on ‘equal terms’: The Federated Miscellaneous 
Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1987) 67 WAIG 1333. 

22 Given the history, the applicant submitted that on the basis of the long standing recognition of dual coverage of enrolled 
nurses, the incorporation of rules 5.1.2 and 5.1.3 of the federal Branch Rules into the membership rule of the applicant, will not 
create any new overlapping coverage, that did not already exist.    

23 Accordingly, the applicant submitted that both enrolled nurses and nursing aides are one and the same position in this State.  
The position of ‘nursing assistant’ is, however, a different position and one that has been reflected in awards of this 
Commission.  From the above analysis, this is plainly so.  The applicant submitted that there would be no disturbance of the 
existing dual coverage of enrolled nurses, historically recognised, by the incorporation of the federal Branch rule as a result of 
these proceedings. 

24 The issue remaining, is the possibility, given the incorporation of the federal Branch eligibility rule whether, inadvertently, a 
position such as ‘nursing assistant’ may be imported into the eligibility for membership rule of the applicant, potentially 
creating overlapping coverage with another State registered organisation, such as the United Workers Union (WA), given the 
breadth of its eligibility for membership rule. 

25 Having regard to this possibility, the applicant, in reliance on s 58(3) of the Act, which enables an organisation to request the 
Commission in Court Session to exclude certain persons or classes of persons from the description of persons who would have 
been eligible for enrolment as members of an organisation, advanced an alteration to the proposed rule 4(1)(c) in the following 
terms: 

“A person who is eligible to be a member in the Australian Nursing and Midwifery Federation (an organisation registered 
under the Fair Work (Registered Organisations) Act 2009 (Cth)) Western Australia Branch in accordance with sub-rules 
5.1, 5.2.2 and 5.3 of the Rules of the Australian Nursing and Midwifery Federation, excluding a person who is not 
otherwise eligible for membership of the Union and is eligible for membership of another registered organisation 
under the Industrial Relations Act 1979 as amended.” 

26 The applicant submitted that the effect of such an exclusion would be to overcome any reservations that the Commission in 
Court Session may have in relation to overlapping coverage created by the proposed alterations to the membership rule of the 
applicant. 

27 The remaining alterations to rule 4 are not contentious. 
Enabling rule 
28 As noted above, the purpose of the alteration to rule 10 is to facilitate any subsequent s 71 certificate that may issue.  
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Conclusions 
29 Having regard to the requirements of the Act, the Rules of the applicant in relation to alteration of its Rules, and the 

submissions of the applicant concerning the inclusion of the eligibility for membership rule of the federal Branch, we are 
satisfied that the Commission in Court Session should authorise the proposed alteration to the applicant’s Rules, in the terms of 
the order which is now to issue.  As to proposed rule 4(1)(c), for the reasons which we have identified above, and having 
regard to s 58(3) of the Act, out of an abundance of caution, we consider that there should be a qualification added to the scope 
of the proposed rule 4(1)(c), in the terms as proposed by the applicant. 

30 An order now issues. 
 
 

 
 

2026 WAIRC 00765 
APPLICATION PURSUANT TO S 62(2) - ALTERATION OF REGISTERED RULES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER S J KENNER 
SENIOR COMMISSIONER R COSENTINO 
COMMISSIONER T B WALKINGTON 

DATE FRIDAY, 31 JULY 2026  
FILE NO/S CICS 4 OF 2026 
CITATION NO. 2026 WAIRC 00765 
 

Result Order issued 
Representation 
Applicant Mr D Rafferty of counsel and with him Ms L Fraser-Hardy of counsel 
 

Order 
THIS matter having come on for hearing before the Commission in Court Session on 17 July 2026, and having heard Mr D Rafferty 
of counsel and with him Ms L Fraser-Hardy of counsel on behalf of the applicant, the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders –  

THAT the Registrar is hereby authorised to register the alterations to the Rules of the applicant in relation to rule 1, rule 4 
and rule 10 as published in the Western Australian Industrial Gazette on 28 July 2026: [2026] WAIRC 00292; (2026) 936 
WAIG 106 save that as to rule 4(1)(c) the sub-rule is to be as follows: 

(c) A person who is eligible to be a member in the Australian Nursing and Midwifery Federation (an 
organisation registered under the Fair Work (Registered Organisations) Act 2009 (Cth)) Western 
Australia Branch in accordance with sub-rules 5.1, 5.2.2 and 5.3 of the Rules of the Australian 
Nursing and Midwifery Federation, excluding a person who is not otherwise eligible for membership 
of the Union and is eligible for membership of another registered organisation under the Industrial 
Relations Act 1979 as amended. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission in Court Session. 
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 CANCELLATION OF—Awards/Agreements/Respondents—Under 
Section 47— 

2026 WAIRC 00496 
ROCK LOBSTER AND PRAWN PROCESSING AWARD 1978 - THE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMISSION'S OWN MOTION 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 9 JULY 2026 
FILE NO/S APPL 8 OF 2025 
CITATION NO. 2026 WAIRC 00496 
 

Result Application discontinued 
Representation 
 

Order 
THE COMMISSION, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

THAT the application be and is hereby discontinued. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2026 WAIRC 00780 
INDUSTRIAL MAGISTRATES COURT OF WESTERN AUSTRALIA 

CITATION : 2026 WAIRC 00780 
CORAM : INDUSTRIAL MAGISTRATE D. SCADDAN 
HEARD : THURSDAY, 2 JULY 2026 
DELIVERED : FRIDAY, 7 AUGUST 2026 
FILE NO. : M 23 OF 2026 
BETWEEN : ALLEN KELLY 
  CLAIMANT 
  AND 
  DEPARTMENT OF HEALTH WA (ABN 28 684 750 332) 

 
  RESPONDENT 
CatchWords : INDUSTRIAL LAW – Minimum Conditions of Employment Act 1993 (WA) – Proper 

construction and application of section 24(1) of the Minimum Conditions of Employment Act 
1993 (WA) – Taking of accrued annual leave that became due more than 12 months earlier – 
Agreement between employer and employee – Circumstances of rejection and refusal 

Legislation : Minimum Conditions of Employment Act 1993 (WA) 
Industrial Relations Legislation Amendment Act 2024 (WA) 
Industrial Relations Act 1979 (WA) 
Public Sector Management Act 1994 (WA) 

Instrument : Public Service Award 1992 
Public Sector CSA Agreement 2024 
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Cases referred 
to in reasons: : City of Fremantle v Imago Holdings Pty Ltd [2020] WASCA 61; (2020) 56 WAR 75 

WA Prison Officers’ Union of Workers v Minister for Corrective Services [2025] WASCA 
177; (2025) 105 WAIG 2703 
 Miller v Minister of Pensions [1947] 2 All ER 372 
Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27 

Result : The claim is dismissed 
Representation: 
Claimant : Self-represented 
Respondent : Ms H. Ticehurst (of counsel) 

REASONS FOR DECISION 
Background 
1 By his originating claim lodged on 29 January 2026, Allen Kelly (Mr Kelly) alleges that his application for annual leave was 

refused in 2020 and the refusal of his application for annual leave contravened s 24(1) of the Minimum Conditions of 
Employment Act 1993 (WA) (MCE Act). Mr Kelly seeks the imposition of a pecuniary penalty for this alleged contravention 
(the Claim). 

2 Mr Kelly was employed by the Department of Health (the Department or the respondent). 
3 He applied for paid annual leave to be taken on 14 and 28 February 2020, 13 and 27 March 2020, 24 April 2020, 22 May 2020, 

as well as 5 and 19 June 2020 (the Annual Leave Dates). 
4 Mr Kelly asserts that the applications for the Annual Leave Dates were rejected in an email by the Office of the Assistant 

Director General on 3 February 2020, and that this rejection amounts to a refusal of the Annual Leave Dates. 
5 The Department’s Human Resources Management System (Ascender) records that Mr Kelly took annual leave on 14 and 

28 February 2020, 13 and 27 March 2020, 22 May 2020, 5 and 19 June 2020. The respondent says, in respect of 24 April 2020, 
Ascender records that Mr Kelly reversed this annual leave application himself and was instead taken as personal leave. 

The Claim 
6 Mr Kelly’s case is that when he applied in December 2019 to take as annual leave the Annual Leave Dates, he had accrued 

sufficient annual leave to cover the period sought. He contends that the rejection of his leave applications on 3 February 2020 
constituted a refusal of annual leave for the purposes of s 24(1) of the MCE Act, because, absent any further application by 
him, the annual leave would not have been approved 

7 Mr Kelly further contends that the rejection amounted to a refusal notwithstanding that he was instructed to lodge a further 
application for the Annual Leave Dates. Although he subsequently complied with that instruction and the leave was ultimately 
approved, he alleges that the initial rejection on 3 February 2020 constituted the contravening conduct. 

8 One issue that arises is the version of the MCE Act that applies where the alleged refusal by the Department occurred in 2020. 
In my view, the applicable version is that in force between 29 November 2016 and 21 December 2021.  

9 In that version of the MCE Act, the relevant provision is s 25.1 However, s 25(1) and s 25(2) of that version are, in substance, 
identical to s 24(1) and s 24(2) of the current MCE Act.2 Further, the inclusion of s 24(3) in the current MCE Act has no 
relevance to the issues raised by the Claim. 

10 Section 24 of the MCE Act is within Part 4, Division 3 of the MCE Act relating to minimum conditions for paid annual leave. 
A minimum condition of employment may be enforced under s 83 of the Industrial Relations Act 1979 (WA) (IR Act) as an 
entitlement provision.3 

11 Similarly, s 25 was within Part 4, Division 3 of the MCE Act (as it was during the alleged contravention) relating to minimum 
conditions for annual leave. Where I refer to s 25 of the MCE Act in the following reasons, I refer to the Act in force between 
29 November 2016 and 21 December 2021. Any other reference to the MCE Act refers to the version currently in force. 

12 While not detailed in the Claim, it is assumed Mr Kelly is applying to the Industrial Magistrates Court (IMC) for the 
enforcement of an entitlement provision pursuant to s 83(1)(e)(ii) of the IR Act. 

13 Neither party addressed an issue of the operation and possible effect (if any) of amendments to s 83 of the IR Act to the Claim 
following the enactment of Industrial Relations Legislation Amendment Act 2021. 

14 For reasons to follow, in my view, this does not affect the disposition and outcome on the facts. 
15 Schedule I is the jurisdiction, practice, and procedure of the IMC under the IR Act. 
The Response 
16 The Department denies that it contravened s 24(1) (or s 25(1)) of the MCE Act. 
17 The Department says Mr Kelly’s employment is covered by the Public Service Award 1992 (Award) and his entitlement to 

annual leave arose under that Award and not from the MCE Act. 
18 Further, the Department says that Mr Kelly applied for, was granted, and took annual leave on the Annual Leave Dates, save 

for 24 April 2020 when he later reversed the annual leave booking and replaced it with personal leave for that day. 
19 The Department did not refuse Mr Kelly taking paid annual leave at a time suitable to him. 
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Evidence 
20 Most of the facts are not disputed. 
21 Mr Kelly relied upon his witness statement signed on 11 June 2026 with annexures.4 
22 The Department relied upon a witness statement of Ashelin Elise Copeland, Principal Employee Relations Consultant at the 

Department (Ms Copeland), signed on 11 June 2026 with annexures.5 
23 While Mr Kelly and Ms Copeland were cross-examined, they both substantially agreed with propositions put to each of them 

and their evidence was mainly directed to clarifying issues. 
24 In or around October 2019, Mr Kelly applied for annual leave for specified dates. At the time of the application, he had accrued 

annual leave entitlements. Mr Kelly contends that those entitlements included approximately 67 hours of historical annual 
leave, being annual leave that had accrued more than 12 months earlier.6 

25 Following this application in or around November 2019, there were a series of discussions between Mr Kelly and 
John Gourlay, his line manager (Mr Gourlay), about Mr Kelly’s fatigue issues, poor work performance and the use of work 
computers during work time for personal reasons.7 

26 On 22 November 2019, Mr Gourlay sent Mr Kelly an email referring to their discussions and emails, and stated: 
I take on board your pending leave liability and, as discussed, I would like you to book a minimum of one week 
(preferably 2 weeks or greater) in the first quarter of 2020. I would expect you to book this prior to the Xmas break and 
that you will take this period of leave when the time comes. I note that you have agreed to this plan. 
… 
Obviously, it would not be ideal to direct you to take leave at dates not convenient to yourself during the specified period, 
so I will leave it to you to select dates which will work for you and will follow up in the second week of December if you 
have not submitted a form prior to then. 
With respect to your requests for specific days off, I will assess these against the business need [sic] as they arise. 
However, I reiterate that your preferred roster pattern of taking every second Friday off (in full or part days) cannot be 
facilitated ongoing within the needs of the business.8 

27 On or around 11 December 2019, the applications for annual leave made in October 2019 were rejected, and Mr Kelly 
immediately applied for the Annual Leave Dates, some of which were the same as the dates previously applied for in 
October 2019. He asserts that he had sufficient historical annual leave to cover the Annual Leave Dates requested.9 

28 Mr Kelly also applied for other annual leave days as follows, and these were approved on:  
(a) 10 December 2019, for part day annual leave to be taken on 12 December 2019; 
(b) 11 December 2019, for whole day annual leave to be taken on 17 January 2020; 
(c) 26 December 2019, for part day annual leave to be taken on 31 December 2019; and 
(d) 30 January 2020, for whole day annual leave to be taken on 31 January 2020.10 

29 On 21 January 2020, Mr Gourlay sent an email to staff at the Department’s Corporate Services about Mr Kelly’s continuing 
poor work performance and failure to submit a leave form for extended leave as previously agreed between Mr Kelly and 
Mr Gourlay. Mr Gourlay referred to the applications for the Annual Leave Dates submitted in December 2019, and included a 
screen shot of the dates applied for.11 

30 I note that on 6 January 2020, Mr Kelly applied for a whole day’s annual leave to be taken on 31 January 2020, which was 
approved on 30 January 2020. The 31 January 2020 date was one of the dates included in the screen shot of dates in the email 
dated 21 January 2020. 

31 On 3 February 2020, Mr Kelly received an automated response via email for each of the Annual Leave Dates informing him as 
follows: 

104: MyHR Notification: 
Your Whole Day Leave Request (id = …) has been rejected.12 

32 Each automated response also provided an action date of 16 February 2020. The emails were also flagged for follow up. 
33 One minute after the automated response emails were sent, a further email was sent by a Manager of the Office of the Assistant 

Director General to Mr Gourlay stating: 
A number of requests for leave from Allen Kelly have escalated to Nicole for approval. We have rejected them, Allen 
will need to resubmit and you can approve through MyHR.13 

34 One minute after that email was sent, Mr Gourlay sent an email in reply stating: 
Thanks Sarah, I will do so.14 

35 On 3 February 2020, Mr Kelly immediately resubmitted the application for the Annual Leave Dates and the applications for all 
dates were approved.15 

36 Mr Kelly took annual leave on the Annual Leave Dates as approved;16 save that for 24 April 2020 where Mr Kelly applied to 
reverse the annual leave on 24 April 2020. 

37 Mr Kelly agreed that an agreement to take the Annual Leave Dates was reached ‘finally’ or ‘eventually’ .17 
38 The applications for Annual Leave Dates were declined by the Assistant Director General on 3 February 2020 so that they 
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could be resubmitted to Mr Kelly’s manager, Mr Gourlay, for approval.18 
39 The Department’s system for submitting leave requests is merely a processing mechanism to account for leave, which then 

triggers an email prompt to an approver to either approve or refuse the request for leave via the MyHR leave management 
system.19 

40 If leave is refused or declined, it is then a matter for the employee to discuss with the employer the reason for the refusal and to 
negotiate the leave.20 Each application for leave is assessed and considered.21 

Contentions 
Mr Kelly’s Contentions 

41 Mr Kelly submits that at the time the applications for the Annual Leave Dates were rejected he had historical annual leave 
capable of being taken when he applied for the Annual Leave Dates. 

42 The rejection of the Annual Leave Dates on 3 February 2020 was a refusal of this historical annual leave. Had he not 
resubmitted the applications for the Annual Leave Dates, he would not have taken the annual leave. This, he says, is a 
contravention of s 24(1) of the MCE Act. 

43 Mr Kelly disputes that there was no agreement at the time the applications for the Annual Leave Dates were rejected. 
44 Mr Kelly’s other issue was that the Department did not deal with his leave requests in a timely manner as required by the 

Department’s internal policies and that the Department’s intention was to let his applications for annual leave lapse and not 
deal with them at all. Further, Mr Kelly perceives that the Department unfairly handled his annual leave in 2020.22 
The Respondent’s Contentions 

45 The Department submits that on the facts, the Annual Leave Dates were not refused. Properly understood, the email dated 
3 February 2020 rejecting the applications for the Annual Leave Dates was due to an administrative issue so that they could be 
resubmitted to the appropriate manager for approval. This did not constitute a refusal of the Annual Leave Dates. 

46 The facts demonstrate the Annual Leave Dates were approved and taken. 
47 Further, any preliminary discussion about Mr Kelly’s leave patterns did not amount to a refusal and had no operative effect of 

the later approval of the Annual Leave Dates.  
48 The Department submits that the statutory precondition for the operation of s 24(1) of the MCE Act is not engaged. In 

particular, it submits that the provision only applies where there is no agreement between the employer and employee as to 
when historical annual leave is to be taken. In the present case, there was ultimately agreement as to the Annual Leave Dates. 

49 The Department also relies upon the terms of the Award where the Award applies to public service officers appointed under the 
Public Sector Management Act 1984 (WA) who are members of, or eligible to be members of, the Civil Service Association of 
Western Australia (Inc).23 

50 Clause 23 of the Award, when read with the Public Sector CSA Agreement 2024 (Agreement), provides for an employee’s 
entitlement to annual leave, including the accrual, management and taking of annual leave. 

51 As I understand the Department’s submissions, the Department contends that the combined effect of the terms of the Award 
and the Agreement governs the management of annual leave where annual leave may be accrued and carried forward for up to 
two years from the date of entitlement.24  

52 The Department further submits that these Award and Agreement provisions confer an entitlement that is more favourable than 
the minimum entitlement provided by s 24(1) of the MCE Act, thereby engaging s 5(2) of the MCE Act. On that basis, it 
contends that s 24(1) has no application to the Claim because the relevant minimum condition of employment is displaced by 
the more favourable Award entitlement.  

53 If this is accepted, the Department submits that cl 23(9) of the Award, subject to cl 23(2)(b), permits the Department to direct 
an employee to take accrued annual leave and may determine the date on which such leave is to commence. Further, there is a 
process of administering annual leave and an associated approval process. According to the Department, cl 23 of the Award 
does not confer upon an employee a unilateral entitlement to take annual leave at a time of their choosing. 

54 The Department further submits that, even if s 24(1) of the MCE Act is capable of conferring an additional or more beneficial 
entitlement, the section only applies where the employer and employee have not agreed upon when historical annual leave is to 
be taken. The Department contends that the facts do not support such a circumstance and therefore do not support the Claim. 

Statutory Framework 
55 The principal issue for determination is the proper construction and application of s 24(1) (and previously, s 25(1)) of the 

MCE Act. 
56 Based on the Claim and Mr Kelly’s submissions, I understand part of Mr Kelly’s case to be that any rejection of an application 

for annual leave to which s 24(1) of the MCE Act applies constitutes a refusal to take historical annual leave at a time suitable 
to the employee. 

57 The general principles of statutory construction are well-known, and many cases contain a summary of those principles. I refer 
to the summary in City of Fremantle v Imago Holdings Pty Ltd [2020] WASCA 61; (2020) 56 WAR 75, at [66]:  

It is sufficient to repeat the outline in Mohammadi v Bethune: 
Statutory construction requires attention to the text, context and purpose of the Act. While the task of construction 
begins and ends with the statutory text, throughout the process the text is construed in its context. Statutory 
construction, like any process of construction of an instrument, has regard to context. As Kiefel CJ, Nettle and 
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Gordon JJ recently explained in SZTAL:  
The starting point for the ascertainment of the meaning of a statutory provision is the text of the statute 
whilst, at the same time, regard is had to its context and purpose. Context should be regarded at this first 
stage and not at some later stage and it should be regarded in its widest sense. This is not to deny the 
importance of the natural and ordinary meaning of a word, namely how it is ordinarily understood in 
discourse, to the process of construction. Considerations of context and purpose simply recognise that, 
understood in its statutory, historical or other context, some other meaning of a word may be suggested, 
and so too, if its ordinary meaning is not consistent with the statutory purpose, that meaning must be 
rejected. 

The primary object of statutory construction is to construe the relevant provision so that it is consistent with the 
language and purpose of all the provisions of the statute. 
The objective discernment of the statutory purpose is integral to contextual construction. The statutory purpose 
may be discerned from an express statement of purpose in the statute, inference from its text and structure and, 
where appropriate, reference to extrinsic materials. The purpose must be discerned from what the legislation says, 
as distinct from any assumptions about the desired or desirable reach or operation of relevant provisions. 
Discernment of statutory purpose is particularly significant in cases, commonly encountered, where the 
constructional choice presented is from ‘a range of potential meanings, some of which may be less immediately 
obvious or more awkward than others, but none of which is wholly ungrammatical or unnatural’. In such a case, 
the choice ‘turns less on linguistic fit than on evaluation of the relevant coherence of the alternatives with 
identified statutory objects or policies’. … 
Thus, the material provisions of the Act must be understood, if possible, as parts of a coherent whole. 
Statutory texts enacted by the same legislature are to be construed, so far as possible, to operate in harmony and 
not in conflict. Where two or more statutory enactments comprise the overlapping legislative scheme, the 
enactments should be construed accordingly, and the court should endeavour to produce a rational, sensible, 
efficient and just operation in preference to an inefficient, conflicting or unjust operation. 

(citations omitted) 
58 Section 5(1) of the MCE Act provides that the minimum conditions of employment extend to and bind all employees and 

employers and cannot be displaced by an industrial instrument or contract of employment, although s 5(2) contemplates more 
favourable conditions of employment to the minimums provided under the MCE Act with less favourable conditions to have 
no effect.25 

59 Section 24(1) and s 24(2) of the MCE Act states: 
(1) If an employer and employee have not agreed when the employee is to take paid annual leave, the employer must 

not refuse the employee taking, at a time suitable to the employee, a period of paid annual leave the employee 
became entitled to more than 12 months before that time. 

(2) The employee is to give the employer at least 2 weeks’ notice of the period during which the employee intends to 
take paid annual leave. 

60 Section 25(1) and s 25(2) of the MCE Act, at the time of the alleged contravention, was also couched in similar terms: 
(1) Where an employer and employee have not agreed when the employee is to take his or her annual leave, subject to 

(2), the employer is not to refuse the employee taking, at any time suitable to the employee, any period of annual 
leave the entitlement to which accrued more than 12 months before that time. 

(2) The employee is to give the employer at least 2 weeks’ notice of the period during which the employee intends to 
take his or her leave. 

61 The purpose and operation of s 24(1) (or s 25(1)) of the MCE Act is to be understood in the context of the statutory entitlement 
to paid annual leave more generally. Section 23 of the MCE Act in both its current and former forms, provides that an 
employee, other than a casual employee, has a minimum entitlement to paid annual leave of up to 152 hours per year to accrue 
cumulatively pro rata on a weekly basis.  

62 That is, each year an employee is entitled to a minimum period of paid absence from work for rest and relaxation. 
63 Section 24(1) of the MCE Act applies where an employee has accrued annual leave that became due more than 12 months 

earlier and the employer and employee have not agreed when that leave is to be taken. 
64 In those circumstances, s 24(1) of the MCE Act confers upon the employee an entitlement to take the accrued annual leave at a 

time suitable to the employee, provided that: 
(a) the period of annual leave to be taken became due more than 12 months before that time; 
(b) the employee and employer have not agreed when the leave is to be taken; and 
(c) the employee then gives the employer at least two weeks’ notice of the period the employee intends to take off from 

work. 
65 In my view, the evident purpose of s 24(1) of the MCE Act is to facilitate the taking of accrued annual leave that has remained 

untaken for an extended period. The provision operates where annual leave has accrued for more than 12 months and no 
agreement has been reached as to when it is to be taken. 

66 The requirement that the employer and employee first have an opportunity to reach agreement as to the timing of the leave 
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serves an important function. It enables the parties to attempt to identify a period that is mutually suitable before the employee 
relies upon the statutory entitlement conferred by s 24(1) of the MCE Act. 

67 Equally, the requirement in s 24(2) of the MCE Act that the employee give at least two weeks’ notice serves a practical 
purpose. It affords the employer an opportunity to make any operational or administrative arrangements necessary to 
accommodate the employee’s absence. 

68 Read as a whole, s 24(1) and s 24(2) of the MCE Act strike a balance between an employee’s entitlement to take accrued 
annual leave that has remained untaken for more than 12 months and the employer’s interest in having reasonable notice of the 
employee’s absence. 

Application to the Claim 
69 In my view, the Claim is misconceived and is not supported by the facts when considered in light of the purpose and operation 

of s 24(1) of the MCE Act (formerly, s 25(1)). 
70 First, in or around October 2019, Mr Kelly applied for annual leave on 14 and 28 February 2020, 13 and 27 March 2020, 

24 April 2020, 8 May 2020, and 22 May 2020. 
71 Following these applications, there were discussions and the email exchanges between Mr Kelly and Mr Gourlay in 

November 2019 concerning the taking of annual leave, but this occurred in the broader context of concerns regarding 
Mr Kelly’s fatigue and work performance where, according to Mr Gourlay, it was agreed that Mr Kelly would take longer 
periods of leave. 

72 The applications for annual leave submitted in October 2019 were rejected on or around 11 December 2019. 
73 Thereafter, Mr Kelly immediately submitted further annual leave applications for what became the Annual Leave Dates. Those 

applications included dates in addition to those contained in the October 2019 applications and substituted public service 
holiday leave for 8 May 2020. Mr Kelly also submitted other applications for annual leave on 10 and 11 December 2019 and in 
January 2020 which were approved.  

74 The applications for the Annual Leave Dates were neither approved nor refused at the time. Rather, they formed part of the 
matters referred to in Mr Gourlay’s email of 21 January 2020 concerning Mr Kelly’s ongoing work performance issues and the 
absence of a leave form for an extended period of leave that had previously been discussed with him. 

75 Even accepting that Mr Kelly had accrued annual leave to which s 24(1) of the MCE Act applied, the evidence does not satisfy 
me that the parties had reached a point regarding when the annual leave forming the Annual Leave Dates was or was not to be 
taken. To the contrary, the evidence indicates an ongoing process concerning the timing and administration of annual leave in 
the context of work performance issues. 

76 Mr Kelly’s submissions appear to suggest that s 24(1) of the MCE Act confers a unilateral entitlement upon an employee to 
nominate dates for the taking of historical annual leave which an employer must then accept. I do not entirely accept that 
construction. Although the provision favours an employee in circumstances where historical annual leave remains untaken, it 
nevertheless operates within a framework that contemplates engagement between employer and employee concerning the 
taking of leave. 

77 Secondly, the Annual Leave Dates were not refused. 
78 Even accepting that Mr Kelly’s applications for the Annual Leave Dates were rejected on 3 February 2020, it does not follow 

that the annual leave sought was refused. A rejection of an annual leave application may reflect an administrative deficiency, a 
requirement for the application to be resubmitted, or an ongoing process of consultation regarding the timing of the annual 
leave. In each of those circumstances there remains scope for further discussion and agreement between the employee and 
employer. Accordingly, a rejection of an application for annual leave may not necessarily be synonymous with a refusal of 
annual leave. 

79 While the leave applications for the Annual Leave Dates were rejected on 3 February 2020, that rejection was not, in 
substance, a refusal to permit Mr Kelly to take accrued annual leave. Rather, it was a rejection of the manner in which the 
applications had been submitted and an indication that further administrative steps were required before approval could be 
given. 

80 Upon resubmission, the applications for the Annual Leave Dates were approved. Mr Kelly subsequently took the approved 
annual leave, with the exception of 24 April 2020, which he later elected to take as personal leave. As a matter of fact, the 
Annual Leave Dates were ultimately approved and taken. 

81 In all of those circumstances, I do not accept and do not find that for the Annual Leave Dates the Department refused Mr Kelly 
taking annual leave at times suitable to him within the meaning of s 24(1) of the MCE Act. 

82 Thirdly, and while not determinative, even if the rejection of the applications on 3 February 2020 could be characterised as a 
refusal for the purposes of s 24(1) of the MCE Act, the evidence does not establish that Mr Kelly gave the respondent at least 
two weeks’ notice of the period during which he intended to take the annual leave in accordance with s 24(2) of the MCE Act 
and was then in some way prevented from taking or refused the period of paid annual leave. 

83 Properly understood, Mr Kelly’s complaint is directed less to an alleged refusal of annual leave and more to the process by 
which the respondent administered and approved his annual leave applications. That complaint does not establish a 
contravention of s 24(1) of the MCE Act. 

Other Observations 
84 Having concluded that the Department did not refuse Mr Kelly taking the Annual Leave Dates for the purposes of s 24(1) of 

the MCE Act (or s 25(1)), it is unnecessary to determine the Department’s alternative submission that Mr Kelly’s annual leave 
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entitlement was governed by the Award, with the consequence that s 5(2) of the MCE Act operated to exclude the minimum 
condition of employment contained in s 24(1). 

85 Notwithstanding this, I note that cl 23(2)(b) of the Award is directed to circumstances in which an employee, with the 
employer’s consent, elects to carry forward annual leave for a period of up to two years after the entitlement becomes due. In 
contrast, s 24(1) of the MCE Act is directed to the taking of annual leave that has remained untaken for more than 12 months 
where the employer and employee have not agreed when that leave is to be taken. 

86 The entitlement under those provisions is not identical. It is at least arguable that s 24(1) of the MCE Act and cl 23 of the 
Award are capable of operating concurrently and, to that extent, may not necessarily be inconsistent with one another such that 
cl 23(2)(b) of the Award is considered more favourable. 

87 However, as the issue was not fully argued and is unnecessary to the disposition of the Claim, it is not appropriate to express 
any concluded view on the interaction between cl 23(2)(b) of the Award and s 24(1) of the MCE Act. I merely observe that, on 
other arguments advanced in this proceeding, consideration of s 24(1) of the MCE Act was open. 

Outcome 
88 Mr Kelly has not proven to the required standard of proof that the Department has contravened s 24(1) (or previously, s 25(1)) 

of the MCE Act. 
89 The Claim is dismissed. 
D. SCADDAN 
INDUSTRIAL MAGISTRATE 

 
1 Section 24 was inserted as a result of amendments to Part 4, Division 3 of the MCE Act pursuant to the Industrial Relations 

Legislation Amendment Act 2024 (WA). 
2 The Explanatory Memorandum to the Industrial Relations Legislation Amendment Bill 2024, at [660], provides that s 24(1) and 

s 24(2) replicates the existing s 25 of the MCE Act with respect to the taking of annual leave. 
3 Section 7 of the IR Act – definition of ‘entitlement provision’ paragraph (c). 
4 Exhibit 1 – witness statement of Allen Kelly signed on 11 June 2026 with attachments. 
5 Exhibit 2 – witness statement of Ashelin Elise Copeland signed on 11 June 2026 with annexures AC-1 to AC-4. 
6 Exhibit 1 [8]. 
7 Exhibit 1 [7], see attachments labelled ‘Document 12’ (emails dated 15 November 2019 to 21 January 2020), ‘Document 12 –

 Attachment 1’ (emails dated 15 November 2019 to 22 November 2019), and ‘Document 12 – Attachment 1 - 01’ (document titled 
‘Response to Confirmation of Discussion’). Mr Kelly denied playing computer games but admitted using work time and a work 
computer to carry out record keeping and edits for his Adventurers League characters. 

8 Exhibit 1, document labelled ‘Document 12 - Attachment 1’. 
9 Exhibit 1 [13] - [16], [20], and documents not numbered but attached to the witness statement. 
10 Exhibit 1 [9], [24] and documents not numbered but attached to the witness statement. 
11 Exhibit 1, document labelled ‘Document 12’. 
12 Exhibit 1 [6], see emails to Mr Kelly from WA Health sent 3 February 2020 at 9.46 am. 
13 Exhibit 2, AC-4. 
14 Exhibit 2 at AC-4. 
15 ts 15. 
16 Exhibit 2, AC2; ts 15 - 16. 
17 ts 7, 16. 
18 Exhibit 2 [8]. 
19 ts 20. 
20 ts 21. 
21 ts 22. 
22 ts 30. 
23 Clause 4 of the Award. 
24 Clause 23(2)(b) of the Award. 
25 See generally comments made by Smith AUJ in in WA Prison Officers’ Union of Workers v Minister for Corrective Services 

[2025] WASCA 177; (2025) 105 WAIG 2703 [62].  
 

SCHEDULE I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court of Western Australia Under the 
Industrial Relations Act 1979 (WA) 

Jurisdiction 
[1] The IMC has jurisdiction to hear and determine an application that a person has contravened an entitlement provision, and a 
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person may apply to the IMC for the enforcement of an entitlement provision under the MCE Act: s 81A and s 83(1)(e)(ii) of 
the IR Act and s 7 of the MCE Act. 

[2] On hearing an application under s 83(1) of the IR Act, the IMC may, if the contravention is proven, order a pecuniary penalty 
under subsection (4A) or dismiss the application. 

[3] Pursuant to s 83(4A) of the IR Act, the pecuniary penalty may be an amount not exceeding: 
(a) in the case of a body corporate: (i) if the contravention is a serious contravention, $930,000; or (ii) if the 

contravention is not a serious contravention, $93,000; and 
(b) in the case of an individual: (i) if the contravention is a serious contravention, $180,000; or (ii) if the contravention 

is not a serious contravention, $18,000. 
Burden and Standard of Proof 

[4] Where a person alleges contravention of an entitlement provision, the person carries the burden of proving the contravention. 
The standard of proof required to discharge the burden is proof ‘on the balance of probabilities’: s 83E(8) of the IR Act.  

[5] In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the standard in the following terms: 
It must carry a reasonable degree of probability, but not so high as is required in a criminal case. If the evidence is such 
that the tribunal can say ‘we think it more probable than not,’ the burden is discharged, but, if the probabilities are equal, 
it is not. 

[6] Where in this decision it is stated that a finding has been made, the finding is made on the balance of probabilities. Where it is 
stated that a finding has not been made or cannot be made, then no finding can be made on the balance of probabilities. 
Practice and Procedure of the Industrial Magistrates Court of Western Australia 

[7] Subject to the provisions of the IR Act, the procedure of the IMC relevant to applications under s 83(1) of the IR Act is 
contained in the Industrial Magistrate’s Court (General Jurisdiction) Regulations 2005 (WA) (IMC Regulations): s 113(3) of 
the IR Act. Notably, reg 35(4) of the IMC Regulations provides the court is not bound by the rules of evidence and may inform 
itself on any matter and in any manner as it thinks fit. 

[8] In Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27, Commissioner Sleight examined a similarly worded provision 
regulating the conduct of proceedings in the State Administrative Tribunal and made the following observation: 

The tribunal is not bound by the rules of evidence and may inform itself in such a manner as it thinks appropriate. This 
does not mean that the rules of evidence are to be ignored. The more flexible procedure provided for does not justify 
decisions made without a basis in evidence having probative force. The drawing of an inference without evidence is an 
error of law. Similarly such error is shown when the tribunal bases its conclusion on its own view of a matter which 
requires evidence [40]. (citations omitted) 
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Claimant : Mr B. Bullock (of counsel) 
Respondent : Mr G. Bull (of counsel) 

REASONS FOR DECISION (PENALTY) 
1 On 23 April 2026, the Industrial Magistrates Court of Western Australia (the Court) published its reasons for finding that 

Sparrows Services Australia Pty Ltd (respondent) was not entitled to make deductions from the pay of employee, 
Stephen Thomas (Mr Thomas), in the fortnights ending 18 October 2024 and 1 November 2024 (the Deductions).1 

2 Notably, the Deductions were made in response to an overpayment of $1,195.50 in the preceding pay period ending 
4 October 2024 (the Overpayment). 

3 Consequently, the Court found the respondent did not pay ‘in full’ the amounts payable to Mr Thomas in relation to the 
performance of work for the weeks 5 to 18 October 2024 and 19 October to 1 November 2024. 

4 The Court was satisfied that the Australian Workers’ Union (AWU) had proven to the requisite standard that the respondent 
contravened s 323(1) of the Fair Work Act 2009 (Cth) (FWA) in failing to pay the amounts in full to Mr Thomas as claimed by 
the AWU for work performed in the weeks ending on: 

(a) 18 October 2024; and 
(b) 1 November 2024 (the Liability Decision). 

5 In its originating claim, the AWU sought the payment of a civil penalty for any contravention found by the Court (the Claim). 
6 These are the Court’s reasons in respect of the imposition of a civil penalty. 
7 Schedule I of these reasons outlines the provisions of the FWA and principles relevant in determining an appropriate pecuniary 

penalty (if any) for the respondent’s contraventions. 
Findings in the Liability Decision 
8 While the Court accepted that one of the respondent’s staff members had spoken with Mr Thomas about the repayment of the 

Overpayment and told him what was intended and sent him a letter for him to consent to the Deductions, the respondent did 
not obtain Mr Thomas’s written authorisation to make the Deductions. 

9 Further, the Deductions were not for Mr Thomas’s benefit and were not reasonable where they were for the respondent’s 
benefit so that it could recover money overpaid to him in the fortnight ending 4 October 2024. 

10 The Court found that the Deductions were not authorised in compliance with s 324(1)(a) or s 324(1)(c) of the FWA. Therefore, 
the respondent was not entitled to make the Deductions for the performance of work in the fortnights ending 18 October 2024 
and 1 November 2024. 

11 The general terms of the employment contract relied upon by the respondent did not, and could not, overcome the statutory 
requirements under s 324(2)(a)(i) and s 324(2)(aa) of the FWA and reg 2.12A of the Fair Work Regulations 2009 (Cth). 

Other Evidence on Penalty 
12 The respondent relied upon a witness statement by Brian Sargeant (Mr Sargeant) signed on 7 May 2026.2 
13 Mr Sargeant is the respondent’s Regional Manager, Australia, responsible for the overall management of the respondent’s 

Australian business.3 
14 Mr Sargeant states that the respondent has always included a general provision in their employment contracts to recover any 

overpayments made to employees.4 
15 Mr Sargeant initiated the payroll audit for the week ending 4 October 2024, identifying the Overpayment. He was aware of the 

letter sent to Mr Thomas advising him of the intended repayment of the Overpayment, which included a provision for 
Mr Thomas to confirm the acceptance of the deduction plan by signing and returning a copy of the correspondence.5 

16 Mr Sargeant states that without his knowledge, the payroll team proceeded with the Deductions despite Mr Thomas having not 
returned the signed acknowledgement of the Overpayment and the Deductions plan.6 

17 He was advised by the payroll team that this occurred because Mr Thomas rarely returned any requested paperwork. 
Notwithstanding this, the Deductions occurred contrary to the respondent’s established practices and should not have occurred 
without the receipt of a copy of Mr Thomas’s written authority to make the Deductions.7 

18 Mr Sargeant states that he became aware of what happened upon the receipt of an application for default judgement made by 
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the AWU in August 2025. Mr Thomas was no longer employed by the respondent at this time.8 He further says that he 
instructed the payroll team that under no circumstances were they to make overpayment deductions without a signed employee 
authorisation.9 

19 Following the Liability Decision, Mr Sargeant says he further instructed the payroll team that it is unlawful to deduct any 
overpayments from employee wages without their written authorisation regardless of the contents of any modern award 
provision or contract of employment. He accepts that in making the Deductions, the respondent has contravened s 323 of the 
FWA.10 

20 Mr Sargeant says that the actions he has put in place will ensure this type of breach does not occur in the future.11 
21 He instructed the payroll team to repay the Deductions to Mr Thomas’s bank account, along with the interest ordered by the 

Court.12 This occurred in May 2026. 
22 In cross-examination, while he could not recall the exact date, Mr Sargeant said that the respondent had conducted a further 

audit of its payroll to ensure that there were no other similar occurrences of deductions. He said there was one other incident of 
a deduction made for an overpayment to an employee, but that the employee concerned agreed to the deduction.13 

23 The AWU’s concern raised in cross-examination was whether the audit was conducted for the purposes of the penalty hearing 
and after the filing of submissions, which Mr Sargeant denied.14 

24 Mr Sargeant also said that the respondent’s operation in Australia was reasonably small, albeit it was part of a larger 
international corporation. In February 2026, the respondent commenced receiving human resources support from the larger 
corporation because it included more professional support and improved processes.15 

Submissions 
25 Both parties referred to the law in respect of the determination of an appropriate pecuniary penalty for contraventions of the 

FWA. I do not intend to recite the parties’ references to the applicable law. Schedule I to these reasons sets out a summary of 
those principles. 
Claimant 

26 In summary, the claimant submits that: 
(a) a penalty of between 15% and 20% of the maximum is the appropriate penalty; 
(b) the object of a civil penalty is to promote the public interest in compliance with the provisions of the FWA by 

securing future compliance; 
(c) there are two contraventions of s 323 of the FWA, arising from the Deductions. These contraventions are 

contraventions of a civil remedy provision: s 539(2) of the FWA; 
(d) the maximum penalty applicable is five times the maximum number of penalty units proscribed for a natural person 

(given the respondent is a corporation); 
(e) the contraventions are properly characterised at the medium level where the respondent knew the Deductions could 

not be made unless authorised in writing, and did not try to follow up with Mr Thomas for his consent before 
making the first of the Deductions; 

(f) it is irrelevant that Mr Thomas had a habit of not responding to paperwork, and the respondent is seeking to 
minimise the breach; 

(g) there has been no meaningful attempt to improve compliance with the law beyond Mr Sargeant informing the 
respondent’s payroll of not to do the same again; 

(h) the respondent has shown no contrition and took the issue to a contested hearing; 
(i) the contraventions were not inadvertent or technical, where the respondent actively sought written authorisation and 

made the Deductions knowing that Mr Thomas’s had not signed and returned the written authorisation; 
(j) the respondent is a large company and larger since its merger with ‘Altrad’; and 
(k) the evidence demonstrates that the respondent did not audit its payroll immediately, and only did so in response to 

the AWU’s submissions indicating that it was not taking the issues seriously. 
Respondent 

27 In summary, the respondent submits: 
(a) the contraventions subject to a penalty relate to a single employee; 
(b) there is no evidence that the respondent has previously engaged in like contravening conduct; 
(c) the respondent is a modestly-sized company, albeit it is now part of a larger international business; 
(d) notwithstanding its size, the respondent attempts to ensure that it complies with the Agreement. 
(e) the contraventions were a result of a misinterpretation of the provisions of a modern award, Mr Thomas’s 

employment contract and the respondent did not deliberately contravene the FWA. The respondent understood that 
it could make the Deductions in compliance with the relevant modern award and employment contract; 

(f) the contravention is a ‘one-off’ rather than ‘the latest instance of the contravenor’s pursuit of a strategy of deliberate 
recalcitrance’;16 

(g) there is no evidence of exploitation or underpayments; 
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(h) the respondent has taken corrective action demonstrating the respondent’s contrition and efforts to reduce the risk of 
similar issues occurring in the future; 

(i) there is otherwise a culture of compliance; and 
(j) the Deductions were made in good faith and were not malicious. 

28 The respondent characterises the contraventions at the lower end of seriousness and either no penalty or a penalty of less than 
10% is appropriate, where the interests of specific and general deterrence are not served by the circumstances of this case. 

The Nature, Extent and Circumstances of the Conduct 
29 There was an accepted Overpayment to Mr Thomas, and one of the respondent’s staff engaged with Mr Thomas to discuss and 

arrange repayment by sending a letter to Mr Thomas requesting his consent to the make the Deductions from his pay over the 
next two fortnights. 

30 What the respondent did not do was to actually obtain Mr Thomas’s written authorisation prior to making the Deductions. On 
the strength of its prior engagement with Mr Thomas, the respondent went ahead and made the Deductions. 

31 There is no evidence before the Court that this is a common practice by the respondent, and it appears that it was borne of 
some frustration by the respondent’s staff with Mr Thomas’s lack of written response to any other communication.  

32 This does not absolve the respondent of its obligation under s 324 of the FWA, but it highlights, consistent with Mr Sargeant’s 
evidence, that it is not the respondent’s usual practice. Further, even if the respondent’s audit of its payroll occurred after the 
lodgement of the AWU’s submissions, what it demonstrates is that this is not a widespread issue but appears to be a ‘one-off’ 
transgression. 

Course of Conduct 
33 Each of the contraventions are attributable to the same conduct. That is, an equal deduction by the respondent over two pays to 

account for the Overpayment. 
34 The respondent submits that the two contraventions of s 323 of the FWA are properly characterised as a single contravention 

where the contraventions flowed from the same course of conduct consistent with s 557(1) and s 557(2) of the FWA. 
35 The effect of s 557 of the FWA is that if the same person commits two or more contraventions of the provisions in s 557(2), 

then they can be taken to constitute a single contravention if it arose out of the same course of conduct. Section 323 of the 
FWA is included in s 557(2), and s 557(3) does not apply where there has been no prior contravention of s 323 by the 
respondent. 

36 Further, s 557 does not preclude operation of common law course of conduct principles.17 In Fair Work Ombudsman v 
Priority Matters Pty Ltd [No 5] [2020] FCCA 901, Driver J explained at [27]: 

In addition to the statutory course of conduct provision, it is open to the Court to consider the application of common law 
course of conduct principles where the contraventions contain common elements or can be said to overlap with each 
other. The courts have confirmed a broad discretion in approach to ensuring that penalties applied are appropriate to the 
conduct in a particular case. Commonly this is achieved by grouping contraventions together for the purpose of 
determining penalty, although other approaches are available. It may be appropriate for the Court to group contraventions 
where, if they were treated separately, this would potentially penalise a respondent twice for the same or substantially 
similar conduct. (footnotes omitted) 

37 I am satisfied that the respondent’s two contraventions of s 323 of the FWA each constituted a contravention of a civil penalty 
provision, which arose from the respondent’s deduction from two pays to recover the Overpayment. However, within each of 
the contraventions the Deductions constitutes a course of conduct to which s 557 applies. Therefore, I am satisfied that while 
there are two contraventions, a single course of conduct lead to the two contraventions. 

38 For the purposes of s 557 of the FWA and the imposition of an appropriate penalty, there is a single contravention of s 323 of 
the FWA. 

39 If I am wrong about that, an appropriate penalty for the two contraventions should avoid double punishment for this same 
conduct. 

Deliberate Conduct 
40 The respondent submitted that it did not deliberately contravene the FWA. I accept that the respondent did not deliberately set 

out to contravene the FWA or circumvent industrial laws. However, it was aware that it required Mr Thomas’s written consent 
to make the Deductions, otherwise it would not have sent a letter to him which was required to be signed by him and returned 
to the respondent. 

41 Notwithstanding the respondent’s staff had a conversation with Mr Thomas and sent out a letter, it made the Deductions 
without his written authorisation and, at the very least, was careless and oblivious of its application of s 324 of the FWA. 

42 The respondent has an obligation to both understand and apply industrial laws. It is not open to the respondent to breach its 
obligations or take the high moral ground because the contravention came about because of an overpayment of money. 

Similar Previous Conduct of the Respondent 
43 The parties did not refer to any similar previous conduct by the respondent. 
44 The respondent has not been previously found to have contravened the FWA. 
45 This is a mitigating factor in favour of the respondent. 
Applicable Maxima  
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46 The maximum penalty with respect to a contravention of s 50 of the FWA by the respondent is 300 penalty units, given the 
respondent is a body corporate. 

47 At the date of the contraventions the penalty unit value was as follows:18 

Dates of Contravening Conduct Penalty Unit 

October/November 2024 $ 313 

48 The theoretical maximum is $93,900 for each contravention with the total theoretical maximum being $187,800. 
49 However, noting the Court’s finding as it relates to course of conduct, the total maximum applied is $93,900. 
Size of the Respondent and Involvement of Senior Management 
50 There is no evidence of the involvement of senior management in the contravention. The evidence in the Liability Decision 

indicates that the respondent’s staff member engaged with Mr Thomas to arrange repayment of the Overpayment, but did not 
follow through on the correct process under s 324 of the FWA.  

51 Mr Sargeant was not aware of the contravention until after the Claim was commenced. While the respondent has joined a 
larger organisation, at the time it was a modest business. 

52 This factor is at worst neutral or not an aggravating factor. 
Cooperation, Contrition and Corrective Action 
53 While the respondent cooperated in the legal proceedings, the respondent’s counsel’s oral submission to the Court indicated 

that had the AWU discussed the issue with the respondent before commencing the Claim, the money would have been repaid 
earlier.  

54 If the respondent was prepared to respond to discussions prior to the Claim commencing, one wonders the utility in not 
admitting the contravention at an earlier stage. The respondent was entitled to defend the Claim, but it dilutes counsel’s 
submission to the Court that it had a ‘legitimate’ defence under the relevant modern award (which it did not) and under the 
employment contract (which it also did not).  

55 The respondent has repaid the Deductions to Mr Thomas, albeit after being ordered by the Court to do so. 
56 The respondent has taken some corrective action in terms of informing its payroll that it cannot make deductions otherwise 

than in accordance with s 324 of the FWA. That is, it has informed its staff of the law, and no more. 
57 Some mitigation attributes to the respondent’s actions but it is not significant. 
Loss or Damage Suffered 
58 There is no evidence of any loss or damage suffered by Mr Thomas. He was not entitled to the Overpayment, but the 

respondent was not entitled to make the deductions unless it complied with s 324 of the FWA. In the alternative, the respondent 
was required to commence legal proceedings in another jurisdiction to recover its money.  

59 This is a neutral factor in considering the penalty to be imposed.  
Deterrence 
60 It is often said deterrence, specific and general, is the principal (if not sole) objective in determining civil penalties.19 That is, 

imposing a penalty that promotes the public interest in compliance with, in this case, industrial laws. 
61 In Pattinson, at [71], the majority judgment concluded that a court’s ‘real task under s 546’ is ‘fixing the penalty which it 

considers fairly and reasonably to be appropriate to protect the public interest from future contraventions of the Act’ where, at 
[58], ‘the maximum penalty is intended by the Act to be imposed in respect of a contravention warranting the strongest 
deterrence within the prescribed cap’: 

The penalty that is appropriate to protect the public interest by deterring future contraventions of the Act may also be 
moderated by taking into account other factors of the kind adverted to by French J in [Trade Practices Commission v 
CSR Ltd [1990] FCA 762; [1991] ATPR 41-076]. For example, where those responsible for a contravention of the Act 
express genuine remorse for the contravention, it might be considered appropriate to impose only a moderate penalty 
because no more would be necessary to incentivise the contraveners to remain mindful of their remorse and their public 
expressions of that remorse to the court. Similarly, where the occasion in which a contravention occurred is unlikely to 
arise in the future because of changes in the membership of an industrial organisation, a modest penalty may be 
appropriate having regard to the reduced risk of future contraventions. 
It is not necessary to multiply examples further. It is sufficient to say that a Court empowered by s 546 to impose an 
‘appropriate’ penalty must act fairly and reasonably for the purpose of protecting the public interest by deterring future 
contraventions of the Act.20 

Determination 
62 Specific deterrence has some, but not no, role to play with respect to the respondent’s contravention. The contravention arose 

where the respondent failed to comply with s 324 of the FWA by making unlawful deductions from Mr Thomas’s pay. The 
respondent has taken steps to reiterate to its staff that deductions cannot be made from employees’ pay other than in accordance 
with s 324 of the FWA. 

63 The respondent does not have a history of contravening industrial laws. 
64 This leaves the issue of general deterrence. 
65 Comments made by Feutrill J, at [94], in Construction, Forestry and Maritime Employees Union v Qube Ports Pty Ltd 
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[2025] FCA 208 may be relevant, albeit they were directed to specific deterrence: 
Contraventions are not only the consequence of intentional or deliberate conduct but carelessness, oversight and 
inadvertence. Part of deterrence involves encouraging employers to implement and maintain systems, policies, procedures 
and a culture aimed at preventing careless, unintentional or ignorant contraventions of the Act. Therefore, the size and 
spread of an employer’s operation is not a reason for diminishing corporate responsibility for historical contraventions as 
these may be indicative of systemic or underlying failings in corporate systems, policies, procedures and culture and, 
therefore, of an ongoing and enhanced risk of future contraventions. 

66 Guidance may also be derived from Bromberg J in Australian Building and Construction Commissioner v Powell [No 2] 
[2019] FCA 972 at [28] to [30], referring to Auimatagi v Australian Building and Construction Commissioner [2018] 
FCAFC 191; (2018) 267 FCR 268 (at [176]): 

It is a fundamental principle, at the core of the judicial power to impose a penalty, that the imposition is for the 
contravention in question. Prior contraventions, even so many and often so serious as the Union may have engaged in in 
the past, is a factor which may be taken into account in determining the appropriate quantum for the contravention; it 
cannot be taken to lead to a penalty that is disproportionate to the gravity of the instant contravention. The maximum is 
for the worst category of cases. 

67 His Honour later agreed with the applicant’s contention and stated, at [34] and [35]: 
[T]here is no general principle that, if a person contravenes a civil penalty provision on a genuine but mistaken view on 
an arguable question of law, there should be no penalty. Whether or not a penalty should be imposed will always depend 
on all of the circumstances considered principally by reference to the need for specific and general deterrence. 
It is well settled and not in contest that an honest and reasonable belief may be a relevant mitigating or ameliorating factor 
in determining whether or not a penalty is to be imposed and, if so, the extent of the penalty imposed. (citations omitted) 

68 I am not satisfied that this is an occasion where imposing no penalty is appropriate. Employers are not entitled to deduct 
money from employees’ pay unless in compliance with s 324 of the FWA, some other written law or an order of a court. It is 
not open to employers to help themselves to employees’ wages for work performed by the employee. It does not matter that 
there was an error and an employee was overpaid. If the employee does not agree in writing to repay the money, the employer 
must take alternative legal steps for recovery, which may expose the employee to other litigation costs. That is a matter the 
employee will need to consider if they do not agree with or to repay an overpayment.  

69 Any purported beneficence by the employer in supposedly shielding the employee from other legal proceedings is irrelevant.  
70 Accordingly, general deterrence is a significant factor for the Court. 
71 I am satisfied that given all of the factors referred to above, this is a contravention for which a penalty at the lower, not lowest, 

end of the scale is appropriate. 
Penalty to be imposed 
72 Taking all of the factors into account, including the mitigatory factors, the appropriate penalty aimed to secure compliance by 

deterring contraventions of this type is $8,000. 
73 For the avoidance of doubt, I would have arrived at the same figure if my finding as it relates to a single course of conduct is 

incorrect. The principles of common law where the contraventions had the same elements arising from the same action would 
have necessitated a penalty that did not result in double punishment. 

74 I do not consider any further reduction to be warranted to account for an imbalance between oppression and deterrence. 
75 I do not consider that there is anything before the Court, which suggests that it should be awarded other than to the successful 

initiating party. Accordingly, the payment of the pecuniary penalty should be paid to the AWU. 
Orders 
76 Pursuant to s 546(1) of the FWA, where the Court is satisfied that the respondent has contravened a civil penalty provision, the 

respondent is to pay a pecuniary penalty in the amount of $8,000. 
77 Pursuant to s 546(3)(b) of the FWA, the pecuniary penalty is to be paid to the AWU. 
D. SCADDAN 
INDUSTRIAL MAGISTRATE 

 
1 Australian Workers’ Union v Sparrows Services Australia Pty Ltd [2026] WAIRC 00245. 
2 Exhibit 1 – witness statement of Brian Sargeant signed on 7 May 2026. 
3 Exhibit 1 [1] - [3]. 
4 Exhibit 1 [4]. 
5 Exhibit 1 [5] - [7]. 
6 Exhibit 1 [9]. 
7 Exhibit 1 [10]. 
8 Exhibit 1 [11]. 
9 Exhibit 1 [12]. 
10 Exhibit 1 [13]. 
11 Exhibit 1 [16]. 
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12 Exhibit 1 [14]. 
13 ts 19. 
14 ts 20.  
15 ts 20.  
16 Australian Building and Construction Commissioner v Pattinson [2022] HCA 13; (2022) 274 CLR 450 (Pattinson) [47]. 
17 Patrick Stevedores Holdings Pty Limited v Construction, Forestry, Maritime, Mining and Energy Union [No 4] [2021] FCA 

1481 [152], referring to Fair Work Ombudsman v Construction, Forestry, Maritime, Mining and Energy Union [2019] 
FCAFC 69 [183] - [184]. 

18 See s 4AA of the Crimes Act 1914 (Cth) and s 12 of the FWA. Notably, there was an increase in the penalty unit value on 
7 November 2024, six days after the second deduction on 1 November 2024. 

19 Pattinson [16]. 
20 Pattinson [47] - [48]. 
 

Schedule I: Pecuniary Penalty Orders Under the Fair Work Act 2009 (Cth) 
Pecuniary Penalty Orders 
[1] The FWA provides that the Court may order a person to pay an appropriate pecuniary penalty if the Court is satisfied that the 

person has contravened a civil remedy provision: s 546(1) of FWA. The maximum penalty for each contravention by a natural 
person, expressed as a number of penalty units, set out in a table found in s 539(2) of the FWA: s 546(2) of the FWA. If the 
contravener is a body corporate, the maximum penalty is five times the maximum number of penalty units proscribed for a 
natural person: s 546(2) of the FWA. 

[2] The purpose served by penalties was described by Katzmann J in Fair Work Ombudsman v Grouped Property Services Pty 
Ltd [No 2] [2017] FCA 557 (Grouped Property Services) at [388] in the following terms: 

In contrast to the criminal law, however, where, in sentencing, retribution and rehabilitation are also relevant, the primary, 
if not the only, purpose of a civil penalty is to promote the public interest in compliance with the law. This is achieved by 
imposing penalties that are sufficiently high to deter the wrongdoer from engaging in similar conduct in the future 
(specific deterrence) and to deter others who might be tempted to contravene (general deterrence). The penalty for each 
contravention or course of conduct is to be no more and no less than is necessary for that purpose. (omitting citations) 

[3] In Pattinson [42], the plurality confirmed that civil penalties ‘are not retributive, but rather are protective of the public interest 
in that they aim to secure compliance by deterring repeat contraventions’. However, ‘insistence upon the deterrent quality of a 
penalty should be balanced by insistence that it “not be so high as to be oppressive”’: [40], citing NW Frozen Foods Pty Ltd v 
Australian Competition and Consumer Commission [1996] FCA 1134; (1996) 71 FCR 285. 

[4] In Kelly v Fitzpatrick [2007] FCA 1080; 166 IR 14 [14], Tracey J adopted the following ‘non‑exhaustive range of 
considerations to which regard may be had in determining whether particular conduct calls for the imposition of a penalty, and 
if it does the amount of the penalty’ which had been set out by Mowbray FM in Mason v Harrington Corporation Pty Ltd 
[2007] FMCA 7: 

(a) The nature and extent of the conduct which led to the breaches. 
(b) The circumstances in which that conduct took place. 
(c) The nature and extent of any loss or damage sustained as a result of the breaches. 
(d) Whether there had been similar previous conduct by the respondent. 
(e) Whether the breaches were properly distinct or arose out of the one course of conduct. 
(f) The size of the business enterprise involved. 
(g) Whether or not the breaches were deliberate. 
(h) Whether senior management was involved in the breaches. 
(i) Whether the party committing the breach had exhibited contrition. 
(j) Whether the party committing the breach had taken corrective action. 
(k) Whether the party committing the breach had cooperated with the enforcement authorities. 
(l) The need to ensure compliance with minimum standards by provision of an effective means for investigation and 

enforcement of employee entitlements and 
(m) The need for specific and general deterrence. 

[5] The list is not ‘a rigid catalogue of matters for attention. At the end of the day the task of the Court is to fix a penalty which 
pays appropriate regard to the circumstances in which the contraventions have occurred and the need to sustain public 
confidence in the statutory regime which imposes the obligations.’ (Buchanan J in Australian Ophthalmic Supplies Pty Ltd v 
McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 (Australian Ophthalmic Supplies) [91]). 

[6] Although these factors provide useful guidance, the task of assessing the appropriate penalty is not an exact science: 
Commonwealth v Director, Fair Work Building Inspectorate [2015] HCA 46; (2015) 258 CLR 482 [47]. The Court must 
ultimately fix a penalty that pays appropriate regard to the contraventions that have occurred: Pattinson [19]. ‘[A] court 
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empowered by s 546 to impose an “appropriate” penalty must act fairly and reasonably for the purpose of protecting the public 
interest by deterring future contraventions of the Act:’ Pattinson [48]. 

[7] ‘Multiple contraventions’ may occur because the contravening conduct done by an employer: 
(a) resulted in a contravention of a single civil penalty provision or resulted in the contravention of multiple civil 

penalty provisions; 
(b) was done once only or was repeated; and 
(c) was done with respect to a single employee or was done with respect to multiple employees. 

[8] The fixing of a pecuniary penalty for multiple contraventions is subject to s 557 of the FWA. It provides that two or more 
contraventions of specified civil remedy provisions by an employer are taken be a single contravention if the contraventions 
arose out of a course of conduct by the employer. Subject to proof of a ‘course of conduct’, the section applies to contravening 
conduct that results in multiple contraventions of a single civil penalty provision whether by reason of the same conduct done 
on multiple occasions or conduct done once with respect to multiple employees: Rocky Holdings Pty Ltd v Fair Work 
Ombudsman [2014] FCAFC 62; (2014) 221 FCR 153; Fair Work Ombudsman v South Jin Pty Ltd [No 2] [2016] FCA 832 
[22] (White J) The section does not apply to cases where the contravening conduct results in the contravention of multiple civil 
penalty provisions (example (a) above): Grouped Property Services [411]. 

[9] The totality of the penalty must be re-assessed in light of the totality of the offending behaviour. If the resulting penalty is 
disproportionately harsh, it may be necessary to reduce the penalty for individual contraventions. Australian Ophthalmic 
Supplies [47] - [52]. 

[10] Section 546(3) of the FWA also provides: 
Payment of penalty 
(3) The court may order that the pecuniary penalty, or a part of the penalty, be paid to:  

(a) the Commonwealth; or 
(b)  a particular organisation; or 
(c) a particular person.  

[11] In Milardovic v Vemco Services Pty Ltd (No 2) [2016] FCA 244 [40] - [44], Mortimer J, in light of Sayed v Construction, 
Forestry, Mining and Energy Union [2016] FCAFC 4; 239 FCR 336, summarised the law:  

[T]he power conveyed by s 546(3) is ordinarily to be exercised by awarding any penalty to the successful applicant. … 
[T]he initiating party is normally the proper recipient of the penalty as part of a system of recognising particular interests 
in certain classes of persons … in upholding the integrity of awards and agreements the subject of penal proceedings. 
Where a public official vindicates the law by suing for and obtaining a penalty, it is appropriate that the penalty be paid to 
the Consolidated Revenue Fund. Otherwise, the general rule remains appropriate, that the penalty is to be paid to the party 
initiating the proceeding, with the [Gibbs v The Mayor, Councillors and Citizens of City of Altona [1992] FCA 553; 37 
FCR 216] … exception that the penalty may be ordered to be paid to the organisation on whose behalf the initiating party 
has acted. (original emphasis) (omitting citations) 
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REASONS FOR DECISION 
1 This small claim proceeding relates to whether the respondent, Cardav Group Pty Ltd (the Company), underpaid the claimant, 
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Ms Isabel Menzies, in contravention of the Hair and Beauty Industry Award 2020 whilst she was employed by the Company as 
an apprentice hairdresser. 

2 The claim is listed for hearing on 19 August 2026. 
3 On 19 May 2026 I made directions, amongst others, for the parties to lodge witness statements which would stand as the 

evidence-in-chief at the hearing. Ms Menzies was required to lodge her witness statements by 2 June 2026 and she did so. 
4 The Company was required to lodge its witness statements by 16 June 2026, and it did so on 15 June 2026. 
5 On 9 July 2026 Ms Menzies applied to be allowed to submit an amended witness statement, in the form of an amended witness 

statement attached to her application. She explained in her application that she sought to amend her original witness statement 
because she had used the wrong payslips to prepare her original witness statement, and the calculations attached to it. The 
correct payslips came to her attention as they were attached to the Company’s witness statement lodged on 15 June 2026. 

6 The amendments proposed involved the deletion of one paragraph of the original witness statement and the substitution of new 
schedules calculating the alleged underpayment. The alleged underpayment claimed is, by the amended calculations, $7,619.83 
compared with the original claimed amount $9,992.12, and an amount referred to in the original witness statement of 
$8,426.14. 

7 I directed that the application to amend be determined on the papers. After receiving and considering the Company’s response, 
on 22 July 2026, I made orders permitting the amendments. These are my reasons for making those orders. 

8 The Company opposed the applicant being permitted to amend her witness statement given the lateness of the application, and 
the proximity to the hearing date. The Company pointed out that the claimant has had plenty of time to consider her 
calculations, that she has changed her claim several times, and that her calculations are confusing. Needless to say, the 
Company disputes Ms Menzies claim, both in its original and amended form. 

9 The witness statements are not yet evidence before the Industrial Magistrates Court of Western Australia (the Court). The 
directions made on 19 May 2026 envisage the witness statements being tendered as evidence-in-chief at the hearing. One of 
the purposes in directing that the parties lodge their witness statements is to ensure that the parties are not taken by surprise in 
relation to evidence that will be led at hearing. Another is to give the parties an opportunity to consider and plan what 
responsive evidence they may wish to lead, and what questions they might ask of witnesses in cross-examination. 

10 The Court has power to allow a party to amend any document lodged by the party.1 In exercising the power, the Court is to be 
guided by what the interests of justice require. 

11 The amendments sought to be made are minor. They do not change the general nature of the evidence that Ms Menzies 
proposes to give. Indeed, the amendments sought are not really about contested facts. Rather, they are about how the claimant 
quantifies her claim. 

12  The hearing of the claim is some four weeks away. There is ample time for the respondent to consider the effect of the 
amendments and lodge responsive material if it wishes to. 

13 While I accept there is some prejudice suffered by the Company in that it has to deal with the amendments, and that will 
involve some time, the prejudice is very limited. The prejudice could be seen to be balanced somewhat by the fact that, because 
the amendments reduce the quantum Ms Menzies claims, they also narrow the scope of what is in dispute. 

14 On the other hand, it is contrary to the interests of justice to bar Ms Menzies from correcting her witness statement and 
advancing the case that she seeks to make and the evidence she wishes to give. 

15 Accordingly, I was satisfied that on balance, the interests of justice favoured Ms Menzies being allowed to amend her witness 
statement. I accordingly ordered that: 

1. The claimant be permitted to amend her Witness Statement and payslip reconciliation in accordance with the 
Amended Witness Statement that is Annexure A and the amended reconciliation that is Annexure B to the claimant’s 
application dated 9 July 2026. 

2. The respondent is permitted to file any witness statements in response to the claimant’s amended witness statement, 
by lodging the witness statement(s) with the Court and then providing a stamped copy to the claimant on or before 
4 August 2026. 

3. Any witness statement filed pursuant to order 2 above shall – 
a. be attached to a Form 29 – Multipurpose Form under the heading ‘Witness Statement in Response’; 
b. be written in numbered paragraphs; 
c. identify at the beginning of the statement the identity of the person making the 
d. statement and the nature of that person’s relationship to the parties to the claim; 
e. detail the evidence to be given by the person at trial; and 
f. have attached copies of any documents referred to in the witness statement. 

R. COSENTINO 
INDUSTRIAL MAGISTRATE 

 
1 Industrial Magistrate’s Court (General Jurisdiction) Regulations 2005 (WA) reg 7(1)(l). 
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work and ordinary hours – Effect on rostered employees 

Legislation : Minimum Conditions of Employment Act 1993 (WA) 
Industrial Relations Legislation Amendment Act 2024 (WA) 
Industrial Relations Act 1979 (WA) 
Industrial Magistrate's Court (General Jurisdiction) Regulations 2005 (WA) 
Police Act 1982 (WA)  
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Instrument : Western Australia Police Force Industrial Agreement 2024 
Cases referred 
to in reasons : City of Fremantle v Imago Holdings Pty Ltd [2020] WASCA 61 

Director General, Department of Education v United Voice WA [2013] WASCA 287; 
(2014) 94 WAIG 1 
WA Prison Officers’ Union of Workers v Minister for Corrective Services [2025] WASCA 
177; (2025) 105 WAIG 2703 
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Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27 
Fedec v The Minister for Corrective Services [2017] WAIRC 00828; 97 WAIG 1595 

Result : The claim is dismissed 
Representation: 
Claimant : Mr S. Farrell (Industrial Agent) 
Respondent : Mr J. Carroll (of counsel) 

REASONS FOR DECISION 
Background 
1 This case concerns primarily the interaction between ordinary hours of work and being on annual leave for the purposes of any 

statutory entitlement of employees under s 33 of the Minimum Conditions of Employment Act 1993 (WA) (MCE Act). 
2 Sections 31 and 33 were inserted into the MCE Act as part of a suite of amendments introduced by the Industrial Relations 

Legislation Amendment Act 2024 (WA), which commenced on 31 January 2025. 
3 Joanne Versteeg (Ms Versteeg) was a sworn non-commissioned police officer working in an operational policing role when on 
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3 March 2025, a public holiday (Labour Day), she claims the Commissioner of Police (or, the respondent) contravened the 
terms of s 31 and/or s 33 of the MCE Act by: 

(a) taking her to be on a weekly leave day on the public holiday which is a day that she would ordinarily have worked; 
and 

(b) (presumably) deducting a period of annual leave on a day that she was entitled to be paid on a public holiday (the 
Claim).1 

4 While it was not precisely identified in the originating claim, it is assumed Ms Versteeg is applying to the Industrial 
Magistrates Court (IMC) for the enforcement of an entitlement provision pursuant to s 83(1)(e)(ii) of the Industrial Relations 
Act 1979 (WA) (IR Act). 

5 Sections 31 and 33 of the MCE Act are within Part 4, Division 5 of the MCE Act relating to minimum leave conditions for 
public holidays. A minimum condition of employment may be enforced under s 83 of the IR Act as an entitlement provision.2 

6 An entitlement under Part 4 of the MCE Act relating to a public holiday includes (relevantly): 
(i) to be absent from work on a public holiday; or 
(ii) to be paid if absent from work on a public holiday; or 
(iii) to refuse (on reasonable grounds) a request to work on a public holiday.3 

7 Ms Versteeg seeks the following orders: 
(a) a finding that the Commissioner of Police contravened s 33 of the MCE Act; 
(b) that the respondent credit her annual leave balance with 10 hours of annual leave; 
(c) that pursuant to s 83(5) of the IR Act, the respondent be ordered to prevent further contraventions; 
(d) the imposition of a pecuniary penalty under s 83E(1)(a)(i) of the IR Act for the contravention of s 33 of the 

MCE Act; and 
(e) any other order the Court deemed appropriate. 

8 Schedule I to these reasons is the jurisdiction, practice, and procedure of the IMC under the IR Act. 
Agreed Facts4 
9 Ms Versteeg was appointed by the Commissioner of Police pursuant to s 7 of the Police Act 1892 (WA) (Police Act). At all 

times relevant to the Claim, Ms Versteeg was a sworn police officer but at the time of the hearing it is understood that she had 
resigned from her engagement. 

10 On 24 February 2025, a delegate of the Commissioner of Police posted a roster for the period 3 to 16 March 2025 (the Roster), 
which included a public holiday on 3 March 2025.5 A copy of the Roster is attached to these reasons at Schedule III, but 
displays Ms Versteeg’s roster as: 

Mon 03/03 Tues 04/03 Wed 05/03 Thurs 06/03 Fri 07/03 Sat 08/03 Sun 09/03 
X X X AL AL AL AL 

Mon 10/03 Tues 11/03 Wed 12/03 Thurs 13/03 Fri 14/03 Sat 15/03 Sun 16/03 
X AL AL AL AL X X 

11 In the period 24 February 2025 to 16 March 2025, Ms Versteeg was on approved annual leave. Over the period 3 to 
9 March 2025, the Commissioner of Police deducted 40 hours of annual leave from Ms Versteeg’s annual leave balance. 

12 Ms Versteeg’s work area is subject to a standard roster type as defined in cl 11.4 of the Western Australia Police Force 
Industrial Agreement 2024 (the Agreement), and her hours of duty can be rostered on any day in a weekly period.  

13 To those agreed facts, I would also add the following. 
14 Pursuant to s 6A, the MCE Act applied to Ms Versteeg as if she was an employee and to the Commissioner of Police as if the 

Commissioner was an employer of Ms Versteeg.6 
15 On 3 March 2025, Ms Versteeg was allocated to the Special Operations Applications Unit (SOAU). 

Other Evidence 
16 Ms Versteeg relied upon her witness statement signed on 13 May 2026.7 In addition to the agreed facts, Ms Versteeg attached 

several other rosters when she was working in the SOAU for periods in which there were public holidays in 2024 and 
January 2025.8 

17 She summarises these public holidays in table form as follows:9 
Public holiday Date Worked or Weekly Leave 

New Year’s Day (2024) 1 January 2024 Worked 
Australia Day 26 January 2024 Worked 
Labour Day 4 March 2024 Worked 
Good Friday 29 March 2024 Worked 

Easter Sunday 31 March 2024 Weekly Leave 
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Easter Monday 1 April 2024 Worked 
Anzac Day 25 April 2024 Worked 

WA Day 3 June 2024 Weekly Leave 
King’s Birthday 23 September 2024 Weekly Leave 
Christmas Day 25 December 2024 Worked 

Boxing Day 26 December 2025 Worked 
New Year’s Day (2025) 1 January 2025 Weekly Leave 
Australia Day (2025) 27 January 2025 Weekly Leave 

18 On 23 February 2026, she sent an email to the WA Police personnel services inbox advising of her intention to retire from the 
WA Police on 2 July 2026 and that she intended on clearing her accrued leave before retirement.10 

19 On 24 February 2026, WA Police personnel services informed her that a leave clearance plan had been created for her based on 
a roster of eight hours per day from Monday to Friday.11 

Submissions 
Claimant 

20 Ms Versteeg submits that s 31(1) of the MCE Act applies to an employee who is absent from work on a public holiday, other 
than an employee who would not ‘ordinarily’ work on the public holiday. Ms Versteeg emphasises Parliament’s use of the word 
‘ordinarily’ and refers to the Explanatory Memorandum to the Industrial Relations Legislation Amendment Bill 2024, at [690], 
where an example of what was intended by s 31(1)(b) by reference to a part-time employee whose ordinary rostered hours do 
not include Mondays. In that circumstance, the employee would not be entitled to be paid for a public holiday that fell on a 
Monday. 

21 Ms Versteeg relies upon the dictionary meaning of the word ‘ordinary’ and submits that, because she was a full-time employee; 
and could be rostered on any day of the week and had worked on the majority of public holidays during the preceding 
12 months, s 31(1) of the MCE Act applied throughout the period of annual leave, including on 3 March 2025. 

22 Ms Versteeg further submits that, apart from any administrative requirement to record leave, it was unnecessary for the 
Commissioner of Police to roster her for any part of the period during which she was on annual leave. She contends that the 
Commissioner of Police retained a discretion as to which days were designated as weekly leave and that it would be an absurd 
construction of the legislation if Parliament intended an employer’s liability to pay a full-time employee for a public holiday to 
depend upon the employer’s unilateral rostering decisions. 

23 In oral submissions, Ms Versteeg’s counsel explained that she was not paid for the public holiday on 3 March 2025 because she 
was not rostered to work on that day. He reiterated that she must be paid for the public holiday on 3 March 2025 because she 
was on a period of annual leave that included this day.12 

24 That is, on counsel’s submission, Ms Versteeg should have been paid 10 hours of ordinary pay for 3 March 2025 and had 
30 hours of annual leave deducted, whereas she had 40 hours of annual leave deducted. Ms Versteeg seeks the reinstatement of 
the 10 hours of annual leave or the equivalent payment.13 

25 It was further submitted that Ms Versteeg was required to be paid as if she worked on 3 March 2025 and the only exception 
was if she did not ordinarily work on that day, again referring to the part-time employee example mentioned in the Explanatory 
Memorandum.14 
Respondent 

26 The respondent submits that the facts do not support the Claim. That is, for the fortnight 3 March 2025 to 16 March 2025, 
Ms Versteeg was rostered to work on 6, 7, 8, 9, 11, 12, 13, and 14 March 2025. She was not rostered to work on 3 March 2025. 

27 Ms Versteeg was on paid annual leave on 6, 7, 8, 9, 11, 12, 13, and 14 March 2025. There is no evidence to suggest the 
Commissioner of Police deducted Ms Versteeg’s annual leave accruals for 3 March 2025. 

28 Further, there is no suggestion that Ms Versteeg was paid other than what she ordinarily would have been paid if there was no 
public holiday during that fortnight of work. Where Ms Versteeg was not rostered to work on 3 March 2025, she was not 
‘absent from work’ under s 31 of the MCE Act. 

29 Accordingly, there is no basis to find the Commissioner of Police contravened s 31 or s 33 of the MCE Act. 
30 In oral submissions, the Commissioner of Police’s counsel noted that the relief sought in the Claim was the re-crediting of 

10 hours of annual leave where Ms Versteeg says that annual leave was deducted for 3 March 2025 when it ought not to have 
been. However, there was no evidence that Ms Versteeg received anything less than what she was entitled to.15 

31 Further, in response to Ms Versteeg’s written submissions, there was no evidence the Roster was a sham, if Ms Versteeg was 
now suggesting the Commissioner of Police orchestrated rosters so as to escape some liability under the MCE Act. The 
suggestion that the Roster was a sham was subsequently disavowed by Ms Versteeg’s counsel.16 That is, pursuant to the Roster, 
Ms Versteeg was rostered to work on days other than 3 March 2025, she was not rostered to attend work on 3 March 2025, she 
did not attend work on 3 March 2025, and no leave was deducted. 

32 Counsel identified that the fundamental issue was whether or not an employee would ordinarily work on 3 March 2025 (the 
public holiday the subject of the Claim). Ms Versteeg’s case is that because a police officer can be rostered on any day of the 
week, they ‘ordinarily’ work on public holidays.17  

33 The Commissioner of Police submits that this is not the proper approach to s 31 and s 33 of the MCE Act. The proper approach 
is to determine whether the employee would have ordinarily worked on the particular public holiday, which for a rostered 
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employee requires consideration of the particular roster. In Ms Versteeg’s case, she was not rostered to work on 3 March 2025 
and, therefore, would not have ordinarily worked on the public holiday. The entitlement provisions relating to 3 March 2025 
has no application to Ms Versteeg.18 

Issue for Determination 
34 In short, the principal issue for determination is the proper construction and application of s 33 of the MCE Act. 
35 Based on Ms Versteeg’s submissions and the Claim, in part what Ms Versteeg appears to contend is that an employer who 

prepares a roster for a period during which a public holiday occurs and during which the employee takes annual leave, should 
(or can) roster (or refrain from rostering) the employee in a manner that takes into account s 33 of the MCE Act. That is, a 
roster incorporating a period of annual leave is an administrative tool and the allocation of working days and non-working days 
is unnecessary where the effect is that the employee is on leave for the entire time. If this period also incorporates a public 
holiday, then the employer is required to defer to s 33(1) of the MCE Act, irrespective of whether the public holiday falls on a 
working day or non-working day.  

36 Following from this, Ms Versteeg must be saying that a proper construction of s 33 of the MCE Act incorporates that an 
employer’s rostering discretion is constrained by an obligation to adopt a roster which gives effect to the public holiday 
entitlements provided by the MCE Act, or at least to roster employees in a manner that preserves or maximises those 
entitlements.  

The MCE Act 
37 In addition to determining the preferred construction of s 33 of the MCE Act, the Claim involves consideration of certain terms 

of the Agreement. 
38 The general principles of statutory construction are well-known, and many cases contain a summary of those principles. I refer 

to the summary in City of Fremantle v Imago Holdings Pty Ltd [2020] WASCA 61, at [66]:  
It is sufficient to repeat the outline in Mohammadi v Bethune: 

Statutory construction requires attention to the text, context and purpose of the Act. While the task of construction 
begins and ends with the statutory text, throughout the process the text is construed in its context. Statutory 
construction, like any process of construction of an instrument, has regard to context. As Kiefel CJ, Nettle and 
Gordon JJ recently explained in SZTAL:  

The starting point for the ascertainment of the meaning of a statutory provision is the text of the statute 
whilst, at the same time, regard is had to its context and purpose. Context should be regarded at this first 
stage and not at some later stage and it should be regarded in its widest sense. This is not to deny the 
importance of the natural and ordinary meaning of a word, namely how it is ordinarily understood in 
discourse, to the process of construction. Considerations of context and purpose simply recognise that, 
understood in its statutory, historical or other context, some other meaning of a word may be suggested, 
and so too, if its ordinary meaning is not consistent with the statutory purpose, that meaning must be 
rejected. 

The primary object of statutory construction is to construe the relevant provision so that it is consistent with the 
language and purpose of all the provisions of the statute. 
The objective discernment of the statutory purpose is integral to contextual construction. The statutory purpose 
may be discerned from an express statement of purpose in the statute, inference from its text and structure and, 
where appropriate, reference to extrinsic materials. The purpose must be discerned from what the legislation says, 
as distinct from any assumptions about the desired or desirable reach or operation of relevant provisions. 
Discernment of statutory purpose is particularly significant in cases, commonly encountered, where the 
constructional choice presented is from ‘a range of potential meanings, some of which may be less immediately 
obvious or more awkward than others, but none of which is wholly ungrammatical or unnatural’. In such a case, 
the choice ‘turns less on linguistic fit than on evaluation of the relevant coherence of the alternatives with 
identified statutory objects or policies’. … 
Thus, the material provisions of the Act must be understood, if possible, as parts of a coherent whole. 
Statutory texts enacted by the same legislature are to be construed, so far as possible, to operate in harmony and 
not in conflict. Where two or more statutory enactments comprise the overlapping legislative scheme, the 
enactments should be construed accordingly, and the court should endeavour to produce a rational, sensible, 
efficient and just operation in preference to an inefficient, conflicting or unjust operation. 

(citations omitted) 
39 The general principles concerning the construction of industrial agreements were summarised by Buss J in Director General, 

Department of Education v United Voice WA [2013] WASCA 287; (2014) 94 WAIG 1 at [81] to [83].19 
40 Schedule II to these reasons also summarises the principles applicable to the construction of industrial agreements. 

Statutory Framework 
41 Section 5(1) of the MCE Act provides that the minimum conditions of employment extend to and bind all employees and 

employers and cannot be displaced by an industrial instrument or contract of employment, although s 5(2) contemplates more 
favourable conditions of employment to the minimums provided under the Act with less favourable conditions to have no 
effect.20  

42 Section 30(1) of the MCE Act states: 
30. Employee entitled to be absent from work on public holiday 
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(1) An employee is entitled to be absent from work on a day or part of a day that is a public holiday. 
43 Modelled on similar provisions contained in the Fair Work Act 2009 (Cth) (FWA),21 s 30(1) of the MCE provides that in the 

first instance an employee is entitled to be absent from work on a public holiday, although this entitlement is not absolute.22 
44 Section 31 of the MCE Act provides: 

31. Employee entitled to be paid for public holiday 
(1) This section applies to an employee who is absent from work on a day or part of a day that is a public holiday in 

accordance with section 30, other than — 
(a) a casual employee; or  
(b) an employee who would not ordinarily work on the public holiday; or  
(c) an employee who is on unpaid leave on the public holiday. 

(2) The employee is entitled to be paid — 
(a) as if the employee were required to work their ordinary hours on the public holiday; and 
(b) at the rate the employee would have received as payment for those hours under an industrial instrument or 

contract of employment, whichever provides for the higher rate. 
(3) No penalty rate or allowance is required to be taken into account in determining any rate of pay for the purposes of 

subsection (2)(b). 
(4) This section and section 30 do not require an employer to pay a penalty rate for work done by an employee on a 

public holiday. 
45 Section 33 of the MCE Act provides: 

33. Employee taken not to be on paid annual leave or paid personal leave on public holiday 
(1) This section applies if the period during which an employee takes paid annual leave or paid personal leave includes 

a public holiday that falls on a day the employee would ordinarily have worked. 
(2) The employee — 

(a) is taken not to be on paid annual leave or paid personal leave on that public holiday; and 
(b) is entitled to be absent from work on that public holiday; and 
(c) is entitled to be paid for that public holiday in accordance with section 31. 

46 ‘Public holiday’ means a day mentioned in Schedule 1 of the MCE Act that is a public holiday which, relevant to the Claim, 
includes Labour Day or 3 March 2025.23 

47 ‘Annual leave’ means leave provided under Division 3, Part 4 of the MCE Act.24 
48 ‘Personal leave’ means leave taken by an employee:  

(a) because of personal circumstances25 affecting the employee; or  
(b) to provide care or support to a member of the employee’s family or household because of personal circumstances 

affecting the member.26 
49 Part 4, Division 3 of the MCE Act contains the minimum entitlement for paid annual leave.  
50 Section 23(1) of the MCE Act provides that: 

For each year of service, an employee (other than a casual employee) is entitled to paid annual leave for the number of 
hours the employee is ordinarily required to work in a 4-week period during that year, up to a maximum of 152 hours. 

51 In summary, save for casual employees, in each year an employee is entitled to paid annual leave for the number of hours the 
employee is ordinarily required to work in a four-week period, up to a maximum of 152 hours. This entitlement accrues pro 
rata on a weekly basis and is cumulative.27 

52 That is, if an employee ordinarily works a 38-hour week, then the hours ordinarily worked in a four-week period is 152 hours 
(the maximum provided under the MCE Act) and the employee is entitled to 152 hours of paid annual leave for the year of 
service (and each thereafter). If an employee works a 25-hour week, then the hours ordinarily worked in a four-week period is 
100 hours and the employee is entitled to 100 hours of paid annual leave for the year of service (and each thereafter).  
Some General Principles 

53 When read with s 5(1) of the MCE Act, the operation of s 31 and s 33 apply generally to all employees and employers and save 
for in limited circumstances, their operation cannot be displaced by an industrial instrument or contract of employment. 

54 It follows that the proper construction of s 33 of the MCE Act, and any principles governing its application, must be capable of 
operating uniformly across the diverse employment arrangements to which the MCE Act applies. Therefore, these provisions 
must apply irrespective of whether an employee works regular weekday hours, performs shift work, works on a rotating roster, 
or is employed in any industry or occupation within Western Australia. 

55 Further, the proper construction of s 33 of the MCE Act must be consistent with the purpose of the legislation and harmonious 
with the other minimum conditions established by the MCE Act, including s 31. 

56 In general terms, the MCE Act provides minimum conditions of employment for types of leave, rates of pay, redundancy, 
flexible working arrangements and maximum hours of work (subject to any industrial agreement terms and s 9B of the 
MCE Act). 

57 The purpose of the MCE Act is to ensure that employees receive a minimum and fair set of employment conditions and that 
employers cannot contract out of, or provide conditions less favourable than, those statutory minimum standards.28 
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58 In terms of reasonable hours of work under Part 2A, s 9A(1) of the MCE Act provides that an employee is not to be required or 
requested by an employer to work more than: 

(a) either — 
(i) the employee’s ordinary hours of work as specified in an industrial instrument that applies to the 

employment of the employee; or 
(ii) if there is no industrial instrument that specifies the employee’s ordinary hours of work, 38 hours per week; 

and 
(b) reasonable additional hours as determined under section 9B. 

59 Section 9A(2) of the MCE Act provides that for the purposes of calculating the number of hours an employee has worked in a 
particular week, the hours worked are taken to include any hours of authorised leave taken by the employee during the week. In 
general terms, authorised leave means leave or an absence that is authorised to be taken, either paid or unpaid.29 

60 An industrial instrument may provide that an employee’s ordinary hours of work is less or more than 38 hours per week.30 This 
is the case under the Agreement where the ordinary hours of work are 40 ordinary hours per week or 80 hours ordinary hours 
per fortnight.31 
Section 31 and Section 33 of the MCE Act 

61 When s 31 and s 33 of the MCE Act are read together and with s 30: 
(a) section 30 creates the entitlement to be absent from work on a public holiday; 
(b) section 31 applies where an employee is absent because of that entitlement (subject to the exclusions in s 31(1)(a)–

(c));  
(c) once s 31 applies, the employee must be paid as though they had worked their ordinary hours on that day; 
(d) the employee is paid for the ordinary hours they would have worked; 
(e) the applicable rate of payment is referable to the payment of those hours under an industrial instrument or contract 

of employment, although the employer is not required to pay penalty rates or allowances; 
(f) section 33 applies if there is a period where the employee is on paid annual or personal leave and there is a public 

holiday on a day that they would have ordinarily worked during this period;  
(g) if s 33 applies, the public holiday displaces the paid annual or personal leave, and the day is converted from a paid 

annual or personal leave day to a public holiday; and 
(h) the employee is paid under s 31 rather than under the paid annual or personal leave provisions. 

62 The practical consequence of s 33 of the MCE Act is that when a public holiday occurs during a period of paid annual or 
personal leave the employee does not have annual or personal leave deducted for that day and the day is treated as a public 
holiday and they are paid in accordance with s 31 of the MCE Act. 

63 Section 33 of the MCE Act does not create a separate payment or leave entitlement. Rather, it redirects the employee from the 
paid annual or personal leave provisions to the public holiday provisions, with payment then determined under s 31. 

64 The purpose of s 33 of the MCE Act is to ensure that an employee’s entitlement to paid annual or personal leave is not 
diminished merely because a public holiday falls during a period of annual or personal leave on a day the employee would 
otherwise have been required to work. In that way, the public holiday does not consume or reduce the employee’s accrued 
annual or personal leave entitlement.32 

65 However, two questions arise in respect of s 33(1): 
(1) What is meant by ‘the period’ during which an employee takes paid annual or personal leave? 
(2) What is meant by ‘ordinarily have worked’ on a day that is a public holiday? 

66 The similar words ‘ordinarily work’ also appear in s 31(1)(b) of the MCE Act in relation to an employee who does not work on 
the public holiday.  
What is the Period of Annual or Personal Leave?  

67 The Full Court of the Federal Court of Australia in Construction, Forestry, Mining and Energy Union v Glendell Mining Pty 
Ltd [2017] FCAFC 35; (2017) 249 FCR 495 (Glendell Mining) considered the effect of paid annual leave when a public 
holiday occurs during the same period.  

68 While the issue was not exactly the same, it involved consideration of s 89(1) of the FWA, which echoes a similar sentiment to 
s 33 of the MCE Act. Section 89(1) provides: 

If the period during which an employee takes paid annual leave includes a day or part-day that is a public holiday in the 
place where the employee is based for work purposes, the employee is taken not to be on paid annual leave on that public 
holiday.  

69 Section 89(1) of the FWA is a minimum standard or entitlement pursuant to s 61(2) of the FWA as it is one of the National 
Employment Standards (NES).  

70 As part of the discussion of why they rejected the appellant’s construction of the interaction between the relevant enterprise 
agreement and s 88 and s 89 of the FWA, White and Bromwich JJ in Glendell Mining (with whom Siopis J agreed), at [131] to 
[133], referred to the way in which the ‘ordinary hours of work’ are performed in a seven-day roster of 12-hour shifts (as was 
applicable to the affected worker): 

[The roster shows] the employees working 14 days out of each 28 days in sequences of two or three consecutive days 
separated by days off which are also in sequences of two or three consecutive days. The employees work three and four 
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shifts per week in alternating weeks. Accordingly, when employees have a week of paid annual leave to which the NES 
or the [enterprise agreements] apply, they are relieved from working the three or four shifts in each week, as the case may 
be, which they would otherwise have worked in that week. 
Under the NES, the entitlement to four weeks paid annual leave means that employees may have 14 shifts away from 
work… 
This approach is consistent with that adopted by the Full Bench in the Fair Work Commission in RACV Road Service Pty 
Ltd v Australian Municipal, Administrative, Clerical and Services Union [2015] FWCFB 2881 [at [32] and [82]]: 

[W]e consider that a ‘week’ of leave is to be understood as meaning an authorised absence from the working days 
falling in a seven day period, and a ‘day’ of leave is an authorised absence from the working time in a 24 hour 
period… 
Accordingly we conclude that in the NES provisions of the [FWA], a ‘week’ of annual leave is an authorised 
absence from work during the working days falling a seven day period, and a ‘day’ of leave (whether of annual or 
personal carer’s leave) is an authorised absence from the working time in a 24 hour period. We reject RACV’s 
submission that ‘week’ and ‘day’ are to be read as terms of art referring to a specific number of working hours 
that may not constitute an actual week or day in a given case. We further conclude that the amount of leave 
deducted from an employee’s leave balance necessarily correlates with the amount of leave taken.33 

71 Paid annual leave is commonly understood to be paid time during which an employee is relieved from the obligation to attend 
work, ordinarily for rest and recreation. Consistent with authorities concerning annual leave entitlements in the federal 
jurisdiction, the expression ‘the period during which an employee takes paid annual leave’ in s 33(1) of the MCE Act refers to 
the period for which the employee is paid not to be at work when they are having rest and recreation. It does not extend to 
periods during which the employee would not otherwise have been required to work. 

72 For an employee who works regular weekday hours, the relevant period of paid annual leave comprises the weekdays during 
which the employee is absent on paid annual leave and excludes Saturdays and Sundays on which the employee does not work. 
For an employee who works on shift work or works on a rotating roster, the relevant period comprises those shifts or rostered 
days that the employee would otherwise have been required to work and for which annual leave is taken and excludes days or 
shifts on which the employee was not rostered to work. 

73 This interpretation of a period of annual leave is also consistent with what is understood by a period of personal leave, bearing 
in mind both types of leave are referred to in s 33 of the MCE Act. 

74 Paid personal leave, as provided in the MCE Act, can be taken when personal illness or injury affects the employee or a 
member of their family, and can be taken at short notice. Pursuant to s 20A of the MCE Act, paid personal leave is taken when 
the employee is unable to work because of their personal circumstances. Therefore, an employee can only be on paid personal 
leave during a period of when they otherwise would be working. That is, days off from work do not form part of the period of 
paid personal leave. 
What is Meant by ‘Ordinarily Work’ and ‘Ordinarily Have Worked’? 

75 The MCE Act does not define ‘ordinarily work’ or ‘ordinarily have worked’. Where both expressions appear in Part 4, Division 
5, which deals with minimum conditions relating to public holidays, it is presumed that Parliament intended the expressions to 
have a consistent meaning. 

76 The word ‘ordinarily’ means ‘usually’ or ‘normally’ or ‘commonly’ and in the context of an employment relationship, likely 
means what usually or normally occurs rather than what might occur exceptionally or by agreement on a particular occasion.  

77 However, what may occur usually or normally for one employee, may not occur usually or normally for another. Therefore, 
contextually, an employee’s particular circumstances will be relevant rather than only by reference to some general idea of the 
working week.  

78 The most straightforward example is an employee who works regular weekday hours, where the normal or usual days of work 
are Monday to Friday. In contrast, for a shift worker or an employee working on a rotating roster, the normal or usual days of 
work will depend upon the particular arrangements governing the employment, including any applicable contract of 
employment, roster, industrial instrument or established pattern of work. 

79 In Target Australia Pty Ltd v Shop, Distributive and Allied Employees’ Association [2023] FCAFC 66; (2023) 324 IR 304 
(Target), the Full Court considered the common uses of the expressions ‘ordinary time’, ‘ordinary hours’ and ‘ordinary rate’ in 
industrial agreements in the context of the meaning of ‘ordinary time earnings’.  

80 At [10] to [12], Bromberg J (with whom Jackson and Feutrill JJ agreed) referred to Allsop CJ’s comments in Bluescope Steel 
(AIS) Pty Ltd v Australian Workers’ Union [2019] FCAFC 84; (2019) 270 FCR 359 (Bluescope Steel) at [38], and relevantly 
stated: 

As that passage acknowledges, the meaning of the word ‘ordinary’ when qualifying the word ‘hours’ (or ‘time’) will 
usually depend on the context in which it has been used. ‘Ordinary hours’ can be a reference to the hours of work of a 
particular employee, which are either contracted for, or prescribed by, the applicable award or industrial instrument. Thus, 
for full-time employees, an award may provide for the working of a 40-hour week in exchange for the weekly rate of pay. 
In that context, it would be appropriate to refer to the prescribed hours as the ‘ordinary hours’. Similarly, a part-time 
employee may be contacted to work 15 hours per week…  
Reflecting on what Allsop CJ in Bluescope Steel referred to as the ‘long-recognised distinction between ordinary hours of 
work and overtime’, when the expression ‘ordinary hours’ or ‘ordinary time’ is used to refer to the hours of an employee, 
the reference will usually be an intended reference to the standard hours of work of the employee prescribed by the 
industrial instrument or the contract, as distinct from the extra hours that an employee may either be required to work or 
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may volunteer to work as overtime.34 
81 Accordingly, whether an employee ‘ordinarily works’ or ‘would ordinarily have worked’ on a particular day cannot be 

determined by reference to the day of the week alone. The question is whether, having regard to the employee’s usual working 
arrangements, that day would normally or usually be a working day for that employee. 

82 An inquiry of this kind is also consistent with the language used in s 31 and s 33 of the MCE Act. Section 31(2) refers to ‘the 
employee’ and ‘their ordinary hours’, while s 33(1) refers to ‘the employee’ taking paid annual or personal leave. These 
expressions appear to take into account the circumstances of the particular employee whose entitlement is being considered. 

83 In the context of s 31 and s 33 of the MCE Act, the inquiry is therefore whether, for example, the employee’s pattern of work, 
roster, contractual obligations or industrial instrument, would normally have required the employee to work on the day had it 
not been a public holiday. 

84 For Ms Versteeg that inquiry starts with considering the terms of the Agreement and then considering the Roster. 
Salary, Hours of Duty and Rostering Under the Agreement 

85 Clause 10 of the Agreement provides the rates of pay and cl 10.1(a) provides that annualised salary rates are payable in respect 
of ordinary hours of duty as provided in cl 11 of the Agreement. 

86 Clause 11.2 of the Agreement provides that employees will work an average of 40 hours per week or 80 hours per fortnight. 
Shifts can be rostered on any day inclusive of Saturdays, Sundays and public holidays (now subject to s 30 of the MCE Act). 

87 Clause 11.3 of the Agreement provides that the type of roster will be either a standard roster, extended settlement period roster 
or flexible roster. 

88 Relevant to the Claim, Ms Versteeg was on a standard roster. 
89 Clause 11.4(a)(i) of the Agreement provides that for a standard roster where 40 hours per week are rostered, the roster is made 

up of either five 8-hour shifts, or four 10-hour shifts. 
90 Clause 11.4(a)(ii) of the Agreement provides that for a standard roster where 80 hours per fortnight is worked, a combination 

of seven, eight, nine or 10-hour shifts can be rostered. 
91 Employees can be rostered to work on more than one type of shift during any weekly period, subject to the provisions of 

cl 11.4(b) of the Agreement. 
92 Clause 11.4(c) of the Agreement provides that, save for certain areas not relevant to the Claim, rosters are to be posted no later 

than 1.00 pm on the Tuesday preceding the fortnight to be worked showing the start times, shift lengths and weekly leave days 
for the ensuing fortnight. 

93 Clause 11.7 of the Agreement contains general provisions applicable to the three roster types in cl 11.3. Relevant to the Claim 
are: 

(d) where Practicable, weekly leave days off shall be rostered together. 
(e) where only 10-hour shifts are rostered, a minimum of two weekly leave days will be rostered together. 

94 Clause 11.11 of the Agreement provides for the rostering of four weekends off duty over each 12-week period where 
practicable. 

95 Clause 12 of the Agreement applies to part-time employees, although there was no suggestion Ms Versteeg worked part-time. 
Therefore, this and any other clause applicable to other categories of employee will not be discussed further. 

96 Under the terms of the Agreement, as a full-time employee Ms Versteeg was required to work either 40 ordinary hours of duty 
per week or 80 ordinary hours of duty per fortnight and she would be paid the relevant salary referred to in cl 10 of the 
Agreement. While it might be dependent on the type of roster, for Ms Versteeg, she was required to work 80 ordinary hours per 
fortnight in eight 10-hour shifts. She could, but was not required to, be rostered on any day of the week, which may have 
included Saturdays, Sundays and public holidays. 

97 The Agreement outlines ‘rules’ around rostering to presumably ensure that employees have sufficient rest days in a row and to 
know their roster in advance to presumably plan their lives outside of work, and to ensure that the Commissioner of Police can 
adequately staff the operations of the WA Police. 

98 The other rosters referred and attached to Ms Versteeg’s witness statement are consistent with this rostering arrangement.35 
That is, she was rostered to work on any day of the week, which may have included Saturdays, Sundays and public holidays 
depending on the fortnightly roster allocation. 

99 In terms of working on public holidays prior to 3 March 2025, as set out in [17] above, Ms Versteeg, again consistent with 
cl 11.2 of the Agreement, was rostered to work or not rostered to work on public holidays, depending on the fortnightly roster 
allocation.  

100 In Western Australian Police Union of Workers v Commissioner of Police [2021] WAIRC 47; (2021) 101 WAIG 293 at [258] 
Senior Commissioner Kenner (as he was then) recognised that the annualised salary of police officers included payment for 
working on public holidays: 

There is some variation between jurisdictions as to payment for public holidays. In the case of Queensland, the Northern 
Territory, and Tasmania, as in Western Australia (see (1990) 70 WAIG 2187), payment for public holidays is included in 
an officer’s annualised salary. Different arrangements apply in Victoria, New South Wales, South Australia and for the 
Australian Federal Police. 

101 Further, at [315], the Senior Commissioner explained that in relation to annual leave: 
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An entitlement to six weeks’ annual leave for police officers, which is over the community standard of annual leave of 
four weeks, which has not changed since the early 1970s, is in recognition of the fact that police officers work on public 
holidays and regularly work shift work: Western Australian Police Union of Workers v The Hon. Minister for Police 
(1982) 62 WAIG 1401; Re Hospital Employees Conditions of Employment (State) Award [1976] AR 276. I should note 
however, that it is common ground in this matter that many police officers do not work shift work but are entitled to the 
same leave as officers who do. Generally, too, in cases where employees work in remote locations, additional annual 
leave is granted to compensate for factors of isolation and longer travel distances: Re Broken Hill City Council 
Employees Case (1963) 5 AILR 240. This applies under the [Western Australia Police Industrial Agreement 2017]. 

102 The Agreement retains an entitlement of employees to six weeks of annual leave (or 240 hours) on full pay for each year of 
service.36 
Determination on the Preferred Construction 

103 I do not accept Ms Versteeg’s suggested construction the effect of which is that where an employer has a rostering discretion, 
the employer is to defer to a roster that best preserves an employee’s entitlement under s 33 of the MCE Act or create an 
administrative or hypothetical roster that would produce a more favourable outcome for the employee. 

104 That construction is difficult to reconcile with the text of s 33 of the MCE Act, which imposes no such obligation and contains 
no indication that the entitlement is to be determined by reference to a hypothetical roster, or by reference to a roster that is 
most advantageous to an employee. 

105 As it relates to Ms Versteeg and the Claim, the inquiry under s 33 of the MCE Act is what should occur if a public holiday falls 
on a day the employee would ordinarily have worked under the actual rostering arrangement. 

106 This requires the Court to consider the actual rostering arrangement, not alternative rostering possibilities. 
107 Section 33 of the MCE Act does not regulate employers’ rostering discretion. Rather, it identifies when an annual or personal 

leave entitlement is to be preserved. There is nothing in the text of the section to suggest that the question is to be answered by 
reference to a different or hypothetical roster that might have been more beneficial to the employee. 

108 The employer is not required to maximise the minimum condition of employment relating to public holidays, where the 
entitlement arises only if a public holiday coincided with work that would have in fact been performed had the employee not 
been on paid annual or personal leave. 

109 The practical difficulties with Ms Versteeg’s suggested construction is that it would produce different outcomes depending on 
the degree of rostering flexibility available to the employer; it would require courts to speculate about rosters that were never 
worked; and introduce requirements that are not in the MCE Act. 

110 In addition, this construction arguably treats paid annual leave and paid personal leave differently, notwithstanding that s 33(2) 
of the MCE Act treats them the same. If annual leave was treated as merely an administrative allocation capable of being 
re-attributed, it is difficult to see how the same reasoning could apply to paid personal leave, which may be taken unexpectedly 
and at short notice. 

111 The preferred construction is that s 33 of the MCE Act applies by reference to the employee’s actual working arrangement on 
the particular public holiday. Section 33 of the MCE Act preserves paid annual or personal leave only if the particular public 
holiday falls on a day that the employee would have otherwise worked and is a day for which annual leave or personal leave 
has been taken. 

112 This construction accords with the purpose of s 33 of the MCE Act. That is, preserving the employee’s leave balance where a 
public holiday falls on a day for which leave has been taken. The section is therefore concerned with identifying the working 
days covered by annual or personal leave and ensuring that a public holiday occurring on one of these working days does not 
reduce the employee’s paid annual or personal leave entitlement. 

113 It is not concerned with turning non-working days into public holidays, converting rostered days off into leave days or creating 
an entitlement by reference to hypothetical work arrangements. 

114 This construction is also consistent with the example in the Explanatory Memorandum for the Industrial Relations Legislation 
Amendment Bill 2024 (WA) referred to by Ms Versteeg in respect of a part-time employee whose rostered hours do not include 
Mondays. Under s 31(1) of the MCE Act, this employee would not be entitled to be paid for a public holiday which fell on a 
Monday.  

115 It is also consistent with Ms Versteeg’s final rostering arrangement prior to her resigning from the WA Police, where she was 
placed on a Monday to Friday roster (noting this type of roster is still a standard roster under cl 11.4(a) of the Agreement). The 
reason for her being placed on this type of roster was to facilitate her request to clear her leave prior to resignation, and a leave 
clearance plan was commenced which is an operational matter for the Commissioner of Police.  

Determination of Claim 
116 The Roster allocated Ms Versteeg’s days of work as 6, 7, 8, 9, 11, 12, 13 and 14 March 2025 making up 80 hours of duty for 

the fortnight. The remaining days were allocated as days off and must have been days off otherwise she would have been 
rostered to work more than 80 hours in the fortnight.  

117 When Ms Versteeg had two weeks’ annual leave from 3 to 16 March 2025, she was relieved from working the eight shifts in 
the fortnight that she was otherwise rostered to be at work on duty. Instead, she was paid to be absent from work on the days 
she was otherwise rostered to be at work on duty with the hours making up those days being deducted from her accumulated 
annual leave balance. 

118 Therefore, under the ordinary working arrangements in the Roster and consistent with the terms of the Agreement, Ms Versteeg 
was not rostered to work on 3 March 2025, and this was not a day she would ‘ordinarily have worked’ but was a day off on 
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weekly leave under the Roster. 
119 Accordingly, the Commissioner of Police has not contravened s 33 of the MCE Act by taking Ms Versteeg to be on a weekly 

leave day on 3 March 2025 which was not a day that she would ordinarily have worked under the Roster. Nor did the 
Commissioner of Police contravene s 33 of the MCE Act by deducting a period of annual leave on a day Ms Versteeg was 
otherwise rostered to work but where she took paid annual leave. 

120 Even if the Court could order the Commissioner of Police ‘to credit’ Ms Versteeg’s annual leave balance in proceedings under 
the MCE Act, there is no evidence Ms Versteeg’s annual leave deduction was not in accordance with the annual leave she took. 

121 Further, under the terms of the Agreement and the Roster where Ms Versteeg was not rostered to work on 3 March 2025, she 
was not required to attend work so there was no entitlement for her to be absent from work. Therefore, s 31 of the MCE Act 
does not apply to her for the public holiday on 3 March 2025, also noting that her annualised salary compensates her for the 
possibility and actuality of working on a public holiday, even when she does not. 

122 Therefore, to the extent Ms Versteeg sought an order for the contravention of s 31(2) of the MCE Act, the Commissioner of 
Police has not contravened s 31(2) of the MCE Act by failing to pay Ms Versteeg as if she was required to work her ordinary 
hours on 3 March 2025. 

Outcome 
123 Ms Versteeg has not proven to the required standard of proof that the Commissioner of Police contravened s 33 or s 31 of the 

MCE Act. 
124 The Claim is dismissed. 
D. SCADDAN 
INDUSTRIAL MAGISTRATE 

 
1 See generally, the originating claim lodged on 19 November 2025. 
2 Section 7 of the IR Act – definition of ‘entitlement provision’ paragraph (c). 
3 Section 3 of the MCE Act – definition of ‘minimum condition of employment’ paragraph (g). 
4 Exhibit 1 – Agreed Facts and Documents.  
5 Exhibit 1, Agreed Document 1. 
6 Section 6A of the MCE Act. 
7 Exhibit 2 – witness statement of Joanne Versteeg signed on 13 May 2026. 
8 Exhibit 2 [9], attachments 1 - 10. 
9 Exhibit 2 [10]. 
10 Exhibit 2 [12]. 
11 Exhibit 2 [14]. 
12 ts 8 - 9. 
13 ts 10. 
14 ts 11. See also ts 5 - 6. 
15 ts 16. 
16 ts 16, referring to the claimant’s written outline of submissions dated 29 May 2026 [16]; ts 19. 
17 ts 17. 
18 ts 17. 
19 See also the summary by Smith AUJ in WA Prison Officers’ Union of Workers v Minister for Corrective Services [2025] 
WASCA 177; (2025) 105 WAIG 2703 (WAPOUW v Minister for Corrective Services) [44] - [58]. 
20 See generally comments made by Smith AUJ in WAPOUW v Minister for Corrective Services [62]. While this decision was 

published prior to the insertion of the new sections relating to public holidays, her Honour’s comments regarding s 5 of the 
MCE Act remain relevant. 

21 Section 114 of the FWA. 
22 See s 30(2) of the MCE Act; Construction, Forestry, Maritime, Mining and Energy Union v OS MCAP Pty Ltd [2023] FCAFC 

51; (2023) 297 FCR 323; Dinsdale v Commissioner of Police [2026] WAIRC 00306; (2026) 104 WAIG 995. 
23 Section 3(1) of the MCE Act – definition of ‘public holiday’ and Schedule 1.  
24 Section 3(1) of the MCE Act – definition of ‘annual leave’. 
25 Section 19 of the MCE Act – definition of ‘personal circumstances’. 
26 Section 19 of the MCE Act – definition of ‘personal leave’. 
27 Section 23(1) and s 23(2) of the MCE Act. 
28 See s 2A of the MCE Act for the objects of the Act. 
29 Section 9A(4) of the MCE Act. 
30 Section 9A(1)(a)(i) of the MCE Act. 
31 Exhibit 1 [6], referring to clause 11.4 of the Agreement. 
32 This purpose is also reflected in the Explanatory Memorandum to the Industrial Relations Legislation Amendment Bill 2024 at 

[698]. 
33 Glendell Mining [131] - [133] (White and Bromwich JJ), [5] (Siopis J agreeing). 
34 Target [11] - [12] (Bromberg J), [118], [129] (Jackson and Feutrill JJ agreeing). 
35 Exhibit 2, Attachments 1 - 10. 
36 Clause 30.1(a) of the Agreement. 
 
SCHEDULE I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court of Western Australia Under the 
Industrial Relations Act 1979 (WA) 
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Jurisdiction 
[1] The IMC has jurisdiction to hear and determine an application that a person has contravened an entitlement provision, and a 

person may apply to the IMC for the enforcement of an entitlement provision under the MCE Act: s 81A and s 83(1)(e)(ii) of 
the IR Act and s 7 of the MCE Act. 

[2] On hearing an application under s 83(1) of the IR Act, the IMC may, if the contravention is proven, order a pecuniary penalty 
under subsection (4A) or dismiss the application. 

[3] Pursuant to s 83(4A) of the IR Act, the pecuniary penalty may be an amount not exceeding: 
(a) in the case of a body corporate: (i) if the contravention is a serious contravention, $930,000; or (ii) if the 

contravention is not a serious contravention, $93,000; and 
(b) in the case of an individual: (i) if the contravention is a serious contravention, $180,000; or (ii) if the contravention 

is not a serious contravention, $18,000. 
Burden and Standard of Proof 

[4] Where a person alleges contravention of an entitlement provision, the person carries the burden of proving the contravention. 
The standard of proof required to discharge the burden is proof ‘on the balance of probabilities’: s 83E(8) of the IR Act.  

[5] In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the standard in the following terms: 
It must carry a reasonable degree of probability, but not so high as is required in a criminal case. If the evidence is such 
that the tribunal can say ‘we think it more probable than not,’ the burden is discharged, but, if the probabilities are equal, 
it is not. 

[6] Where in this decision it is stated that a finding has been made, the finding is made on the balance of probabilities. Where it is 
stated that a finding has not been made or cannot be made, then no finding can be made on the balance of probabilities. 
Practice and Procedure of the Industrial Magistrates Court of Western Australia 

[7] Subject to the provisions of the IR Act, the procedure of the IMC relevant to applications under s 83(1) of the IR Act is 
contained in the Industrial Magistrate's Court (General Jurisdiction) Regulations 2005 (WA) (IMC Regulations): s 113(3) of 
the IR Act. Notably, reg 35(4) of the IMC Regulations provides the court is not bound by the rules of evidence and may inform 
itself on any matter and in any manner as it thinks fit. 

[8] In Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27, Commissioner Sleight examined a similarly worded provision 
regulating the conduct of proceedings in the State Administrative Tribunal and made the following observation: 

The tribunal is not bound by the rules of evidence and may inform itself in such a manner as it thinks appropriate. This 
does not mean that the rules of evidence are to be ignored. The more flexible procedure provided for does not justify 
decisions made without a basis in evidence having probative force. The drawing of an inference without evidence is an 
error of law. Similarly such error is shown when the tribunal bases its conclusion on its own view of a matter which 
requires evidence [40]. (citations omitted) 

SCHEDULE II: Construction of Industrial Instruments 
[1] The relevant principles to be applied when interpreting an industrial instrument are set out by the Full Bench of the Western 

Australian Industrial Relations Commission in Fedec v The Minister for Corrective Services [2017] WAIRC 00828; 97 
WAIG 1595 [21] - [23]. 

[2] In summary (omitting citations), the Full Bench stated: 
The general principles that apply to the construction of contracts and other instruments also apply to the construction of 
an industrial agreement; 
(1) The primary duty of the court in construing an instrument is to endeavour to discover the intention of the parties as 

embodied in the words they have used in the instrument; 
(2) It is the objectively ascertained intention of the parties, as it is expressed in the instrument, that matters; not the 

parties' subjective intentions. The meaning of the terms of an instrument is to be determined by what a reasonable 
person would have understood the terms to mean; 

(3) The objectively ascertained purpose and objective of the transaction that is the subject of a commercial instrument 
may be taken into account in construing that instrument. This may invite attention to the genesis of the transaction, 
its background and context; 

(4) The apparent purpose or object of the relevant transaction can be inferred from the express and implied terms of the 
instrument, and from any admissible evidence of surrounding circumstances; 

(5) An instrument should be construed so as to avoid it making commercial nonsense or giving rise to commercial 
inconvenience. However, it must be borne in mind that business common sense may be a topic on which minds may 
differ’; 

(6) An instrument should be construed as a whole. A construction that makes the various parts of an instrument 
harmonious is preferable. If possible, each part of an instrument should be construed so as to have some operation; 
and 

(7) Industrial agreements are usually not drafted with careful attention to form by persons who are experienced in 
drafting documents that have legal effect. 

[3] The following is also relevant: 
• Ascertaining the intention of the parties begins with a consideration of the ordinary meaning of the words of the 
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instrument. Ascertaining the ordinary meaning of the words requires attention to the context and purpose of the 
clause being construed. City of Wanneroo v Australian Municipal, Administrative, Clerical And Services Union 
[2006] FCA 813; (2006) 153 IR 426 at [53] - [57] (French J). 

• Context may appear from the text of the instrument taken as a whole, its arrangement and the place of the provision 
under construction. The context includes the history of the instrument and the legal background against which the 
instrument was made and in which it was to operate. City of Wanneroo [53] - [57] (French J); Communications, 
Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v Excelior 
Pty Ltd [2013] FCA 638 [28] - [30] (Katzmann J). 

SCHEDULE III: Exhibit 1, Agreed Document 1 
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  AND 
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CatchWords : INDUSTRIAL LAW – Review of a compliance notice pursuant to s 84U(1) of the Industrial 
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Legislation : Industrial Relations Act 1979 (WA) 
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Federate Clerks’ Union of Australia Industrial Union of Workers, WA Branch v Cary 
(1977) 57 WAIG 585  
Doropoulos v Transport Workers’ Union of Australia, Industrial Union of Workers, 
Western Australian Branch (1989) 69 WAIG 1290 

Result : Application dismissed. Third Compliance Notice confirmed. 
Representation: 
Claimant : Self-represented 
Respondent : Ms S. Walsh (of counsel) 

REASONS FOR DECISION 
Background 
1 Lawrence Speca (the claimant) has lodged an originating claim applying for the Industrial Magistrates Court of Western 

Australia (the Court) to review and cancel a compliance notice dated 21 November 2025 (the Third Compliance Notice) 
issued by an Industrial Inspector of the Department of Local Government, Industry Regulation and Safety (Department) on 
the basis that he did not commit the contraventions set out in the notice (the Application). 

2 Pursuant to s 84U(1) of the Industrial Relations Act 1979 (WA) (IR Act), the grounds for reviewing a compliance notice are 
either or both that: 

(a) the person has not committed a contravention set out in the notice; 
(b) the notice does not comply with s 84Q of the IR Act. 

3 Pursuant to s 84U(4) of the IR Act, the Court has the power to confirm, cancel or vary a compliance notice after reviewing it. 
4 If the application for review is on ground (a), that the person has not committed a contravention set out in the notice, then the 

person has the burden of proving they did not commit the contravention.1 The requisite standard of proof is on the balance of 
probabilities. 

5 Compliance notices were served on the claimant on 1 October 2025 and 4 November 2025. Despite the Application attaching a 
copy of the 1 October 2025 compliance notice, the parties agree that the Application relates to the Third Compliance Notice 
served on the claimant on 21 November 2025, which is in substantially identical terms but for the dates referred to therein. 
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The Third Compliance Notice 
6 The Third Compliance Notice was issued by Jillian Dixon (Ms Dixon), an Industrial Inspector, following a complaint made by 

Aaron Pearce (Mr Pearce), who was previously employed by Lawrence Speca and Joshua Speca t/as LJ Auto Wholesalers 
(ABN 38 843 372 892) and Lawrence Speca t/as LJ Auto Wholesalers (ABN 24 409 642 685) (the businesses will be 
collectively referred to as LJ Auto Wholesalers). 

7 In accordance with s 84P of the IR Act, the Industrial Inspector reasonably believed that the claimant (as a partner in a 
partnership and as a sole trader) contravened an entitlement provision of the Motor Vehicle (Service Station, Sales 
Establishments, Rust Prevention and Paint Protection), Industry Award No. 29 of 1980 (Award) for the period 5 April 2021 to 
22 April 2022 (the Employment Period) and gave the claimant the Third Compliance Notice. 

8 The contraventions of the Award identified in the Third Compliance Notice were: 
Clause Nature of the Contravention 

11 Failing to pay the correct casual hourly rate of pay for all ordinary hours worked 
between Monday to Friday. 

12 Failing to pay the correct casual hourly rate of pay for all additional hours worked. 
13 Failing to pay the correct casual hourly rate of pay for all overtime hours worked. 

9 As a result of the contraventions, the Industrial Inspector calculated the following underpayments owed to Mr Pearce 
(collectively referred to as the Underpayment): 
Employer Period of employment Underpayment amount 

Lawrence Speca and Joshua Speca t/as LJ Auto 
Wholesalers (ABN 38 843 372 892) 

5 April 2021  
to  

30 June 2021 
$2,321.07 

Lawrence Speca t/as LJ Auto Wholesalers (ABN 
24 409 642 685) 

1 July 2021  
to 

22 April 2022 
$17,679.42 

Total: $20,000.49 
10 The grounds for the Industrial Inspector’s reasonable belief are contained in Attachment A to the Third Compliance Notice, 

which also included numerous spreadsheets used by the Industrial Inspector to calculate the Underpayment in detail.  
11 Attached to these reasons at Schedule I is the Third Compliance Notice and the list of items relied upon by the Industrial 

Inspector to establish their reasonable belief of the contraventions referred to in the notice. Included in Schedule I is also two 
tables detailing a summary of the Underpayments, for the claimant in partnership and as a sole trader.2 Other calculation tables 
within Attachment A of the Third Compliance Notice have been omitted from Schedule I.  

12 In summary, the Third Compliance Notice informed the claimant that by 16 December 2025 he was required to pay the 
Underpayment in full to Mr Pearce’s nominated bank account, pay the corresponding amount of superannuation to a nominated 
superannuation fund for the benefit of Mr Pearce and provide the Industrial Inspector with evidence of his compliance with 
these matters. 

13 The Third Compliance Notice also informed the claimant of his rights and obligations, including the consequences of non-
compliance and the option to apply for review to the Court. 

14 On 18 December 2025, the claimant made the Application by lodging an originating claim with the Court. That is, the 
Application was made after the date for compliance. 

The Application 
15 The basis for the Application is that: 

(a) Mr Pearce was employed by LJ Auto Wholesalers as a car cleaner for 20 hours per week or four hours per day, 
Monday to Friday. The hours were flexible; 

(b) in the last three weeks of his employment, Mr Pearce’s hours increased to 30 hours per week, and his weekly wage 
increased accordingly; 

(c) Mr Pearce resigned about two weeks prior to his last day of work on 22 April 2022; 
(d) Mr Pearce typically arrived at 8.00 am to unlock the front gate, and he would wait until ‘one of us’ arrived, usually 

between 8.30 am and 9.30 am, but he did not start work until 10.00 am, after he was provided by LJ Auto 
Wholesalers with breakfast; 

(e) Mr Pearce worked until 12.00 pm, following which he was provided with lunch by LJ Auto Wholesalers. He had a 
one-hour lunch break before resuming work at 2.00 pm and finished at 4.00 pm; 

(f) Mr Pearce adjusted his schedule as he saw fit and to accommodate personal issues; 
(g) throughout his employment, Mr Pearce was provided with free breakfast, lunch and dinner, because he could not 

afford three meals per day; 
(h) in the final two months of his employment, Mr Pearce was offered additional work hours, but he declined because 

he did not want to jeopardise his government benefits; 
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(i) while Mr Pearce’s Google timeline may indicate that he was at work for long periods of time, he did not work 
continuously during those times. Mr Pearce was often using the office air-conditioning and heating, accessing the 
free wi-fi and playing computer games; 

(j) Mr Pearce’s duties predominantly fell within Level 1 of the Award, but LJ Auto Wholesalers still paid him at the 
Level 2 hourly rate; 

(k) Mr Pearce’s daily tasks under supervision included general labouring, cleaning yard vehicles, car washing, 
polishing, vacuuming, wiping glass, cleaning oil spillages, wheel cleaning, engine cleaning, checking and refilling 
fluids, applying tyre shine, checking and changing batteries, and starting/running vehicles; 

(l) on occasion, Mr Pearce performed limited Level 2 duties, such as tyre pressure checks, wheel changes and basic 
vehicle servicing not requiring mechanical knowledge. In the last six months of his employment, Mr Pearce began 
receiving training in tyre fitting and car detailing, but he struggled to perform these tasks unsupervised and did not 
complete them independently. The Level 2 duties made up less than 30% of his daily workload; 

(m) Mr Pearce physically struggled to complete 20 hours per week of work, but was paid for the hours he completed; 
(n) at no time during his employment did Mr Pearce raise concerns about his pay or request additional payment; and  
(o) Mr Pearce was paid appropriately during his employment and was never required to perform unpaid work or work 

more than 20 hours per week during the period referred to in the Compliance Notice.3 
Statutory Framework and the Court’s Role in the Application 
16 Part III, Division 5 of the IR Act applies where an industrial inspector reasonably believes that a person has contravened or 

failed to comply with an entitlement provision. 
17 Pursuant to s 7(1) of the IR Act, an ‘entitlement provision’ includes a provision of an award. 
18 As already mentioned, the claimant has applied to cancel the Third Compliance Notice on the basis that he did not commit the 

contravention set out in the notice. 
19 Part III, Division 5 of the IR Act was introduced by the Industrial Relations Legislation Amendment Act 2021 (WA) and is 

modelled on similar compliance notice provisions in the Fair Work Act 2009 (Cth).4 Therefore, federal case law may assist in 
the proper construction and application of s 84U of the IR Act. 

20 The following relevant principles may be distilled from Hindu Society of Victoria (Australia) Inc v Fair Work Ombudsman 
[2016] FCCA 221; (2016) 304 FLR 264, at [29] to [35], and Hana Express Group Pty Ltd v Fair Work Ombudsman [2020] 
FCCA 54; (2020) 350 FLR 359, at [54] to [56], and applied to s 84U(1) of the IR Act: 

(a) the focus of an application for review of a compliance notice is whether or not a person has, in fact, committed the 
contravention(s) alleged, and not whether or not the industrial inspector ‘reasonably believed’ the alleged 
contravention(s) had occurred; 

(b) the review is limited to one of the grounds set out in s 84U(1) of the IR Act, and relevant to the Application is that 
the claimant did not commit the contravention(s) set out in the Third Compliance Notice; 

(c) the Court is not tasked with undertaking a broad review by reference to the word ‘review’ in s 84U(1), which must 
be read in context and having regard to the purpose of the provision. The Court is not required to undertake a review 
of ‘all of the facts and circumstances which gave rise to the issue of the [Third Compliance Notice] in the first 
place’;5 

(d) the facts and circumstances which led to the Third Compliance Notice being issued are of no direct relevance to the 
review being conducted pursuant to s 84U(1); 

(e) it is for the claimant to prove on the balance of probabilities the facts and circumstances necessary to establish the 
ground(s) that the claimant relies upon when applying to the Court to cancel the Third Compliance Notice; and 

(f) in this context the employer, namely the claimant, is ‘uniquely positioned’ to produce evidence to demonstrate that 
the allegations in the Third Compliance Notice are not correct. A review of the nature of the allegations 
demonstrates the nature of the issues that may arise, for example, the correct award or industrial agreement, the 
correct classification, a calculation of the pay rates applicable.6 

21 While the Application contains many points, only the following are related to the ground of review sought under s 84U(1)(a) of 
the IR Act: 

(a) Mr Pearce worked 20 hours per week, or four hours per day from Monday to Friday and any time spent at LJ Auto 
Wholesalers beyond that time was because Mr Pearce was using the facilities for personal reasons; 

(b) Mr Pearce’s duties were those of a Level 1 employee and he was paid the hourly rate for a Level 2 employee; 
(c) to the extent that Mr Pearce did some Level 2 duties, this was minimal and comprised about 30% of his total duties; 

and 
(d) Mr Pearce was paid appropriately during his employment and was never required to perform unpaid work or work 

more than 20 hours per week during the period referred to in the Third Compliance Notice.  
22 Therefore, the claimant is required to prove on the balance of probabilities that: 

(a) Mr Pearce worked 20 hours per week, and he was paid for 20 hours per week during the Employment Period, and 
there was no unpaid work undertaken by Mr Pearce; 

(b) as a result, the number of hours that Mr Pearce worked referred to in the Third Compliance Notice is incorrect; 
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(c) Mr Pearce’s duties during his employment were properly categorised as a Level 1 employee, not a Level 2 
employee under the Award; and 

(d) as a result, the pay rates for Mr Pearce referred to in the Third Compliance Notice are incorrect.  
23 Subject to the provisions of the IR Act, the procedure of the Court relevant to applications under s 84U of the IR Act is 

contained in the Industrial Magistrate’s Court (General Jurisdiction) Regulations 2005 (WA) (IMC Regulations).7  
24 Notably, reg 35(4) of the IMC Regulations provides that the Court is not bound by the rules of evidence and may inform itself 

on any matter and in any manner as it thinks fit. 
25 In Sammut v AVM Holdings Pty Ltd [No 2] [2012] WASC 27, at [40], Commissioner Sleight examined a similarly worded 

provision regulating the conduct of proceedings in the State Administrative Tribunal and made the following observation: 
The tribunal is not bound by the rules of evidence and may inform itself in such a manner as it thinks appropriate. This 
does not mean that the rules of evidence are to be ignored. The more flexible procedure provided for does not justify 
decisions made without a basis in evidence having probative force. The drawing of an inference without evidence is an 
error of law. Similarly such error is shown when the tribunal bases its conclusion on its own view of a matter which 
requires evidence.8 (citations omitted) 

Evidence 
26 The parties prepared a statement of agreed facts (Agreed Facts).9 
27 The claimant relied upon the evidence of Reno Speca (Mr Speca) in a witness statement signed on 16 April 2026.10 Mr Speca 

was cross-examined on his evidence. 
28 The claimant prepared and lodged other witness statements but he did not call any of these witnesses at the hearing and 

informed the Court that they were not available but gave no reason why they were unavailable. 
29 Where the claimant’s other witnesses were not available to be cross-examined on the contents of their witness statements, the 

Court did not admit these witness statements into evidence. 
30 The claimant did not lodge and serve a witness statement on his own behalf, and did not give oral evidence. 
31 The Industrial Inspector relied upon two witness statements by Mr Pearce signed on 22 September 202511 and 1 May 202612 

and a witness statement by Ms Dixon signed on 1 May 2026.13 Mr Pearce and Ms Dixon were also cross-examined on their 
evidence. 
Agreed Facts 

32 Mr Pearce was a casual employee employed by LJ Auto Wholesalers between 29 March 2021 and 22 April 2022. LJ Auto 
Wholesalers is a used car dealership in St James. The Award applied to Mr Pearce’s employment. 

33 LJ Auto Wholesalers was first owned and operated by the claimant and his brother, Joshua Speca, in their personal capacities 
by way of an unincorporated partnership with ABN 38 843 372 892 and then it was subsequently owned and operated by the 
claimant as a sole trader with ABN 24 409 642 685. 

34 During the relevant time, the claimant was the owner of the business which traded as LJ Auto Wholesalers, the claimant and 
his father, Mr Speca, were responsible for the day-to-day running of LJ Auto Wholesalers. 

35 LJ Auto Wholesalers was open to customers Monday to Friday from 8.00 am to 5.00 pm and Saturdays from 8.00 am to 
1.00 pm. 

36 While a training contract was signed between the claimant and Mr Pearce in approximately September 2021, the traineeship 
was not subsequently implemented by the claimant and there were no material changes to Mr Pearce’s employment terms and 
conditions. 

37 Mr Pearce’s main duties were cleaning and detailing the exterior and interior of cars, and he also cleaned up the yard. 
38 Mr Pearce’s duties cleaning and detailing the exterior and interior of cars included: 

(a) washing the exterior of the car down to remove dirt;  
(b) preparing the exterior of the car for buffing;  
(c) buffing and polishing the exterior of the car; 
(d) waxing the car (if the car was good enough); 
(e) degreasing and cleaning the engine bay; 
(f) sanding and polishing headlight lenses; 
(g) dry vacuuming the interior of the car; 
(h) massaging a cleaner on to the car seats using a drill with a brush on the end of it; 
(i) wet vacuuming the interior of the car; 
(j) cleaning the remaining interior of the car; and 
(k) applying ‘Armor All’ to any plastics in the interior and/or in the engine bay.14 

39 Mr Pearce often received daily instruction from the claimant about what work needed to be done, other times he was able to 
identify what worked needed to be done himself. Mr Pearce carried out his work largely on his own, but the quality of his work 
was monitored and there were occasions when the claimant would help or provide direct supervision to achieve a desired 
result. 
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40 The claimant did not keep any records of the days or hours worked by Mr Pearce, or his start and finish times. At the time, 
LJ Auto Wholesalers did not make timesheets mandatory. 

41 During the relevant period, Mr Pearce was paid wages on a weekly basis by electronic funds transfer (EFT), and income tax 
was generally withheld from the gross amount paid. LJ Auto Wholesalers kept an electronic payroll record in relation to most 
payments made, and Mr Pearce received pay slip records in relation to most payments made (the Pearce Pay Slips). 

42 The claimant and Mr Pearce originally agreed that Mr Pearce would be paid a flat rate of pay of $25 an hour. 
43 The Pearce Pay Slips generally record $500 gross, $467 net and $33 tax withheld; however, the Pearce Pay Slips erroneously 

refer to a flat rate of $16.6666 an hour for 30 ordinary hours of work.  
44 The net amount that appears on the Pearce Pay Slips correspond with the net amounts Mr Pearce was paid by EFT. LJ Auto 

Wholesalers, with the assistance of its accountant Anabel Da Silva (the Accountant), created some amended pay slips to 
correct the errors identified on the pay slips received by Mr Pearce (Amended Pay Slips). The Amended Pay Slips refer to 
$24.60 an hour. The Amended Pay Slips also show different gross and net figures to the Pearce Pay Slips, due to the rate of pay 
used, generally referring to payments of $492 gross, $461 net and $31 tax withheld. 

45 A bundle of pay slips, containing some pay slips matching the Pearce Pay Slips and some Amended Pay Slips, was produced 
by LJ Auto Wholesalers to the Industrial Inspector, along with a declaration signed by the Accountant to explain the 
discrepancy between the pay slips. 

46 The partnership issued Mr Pearce with two income statements: an income statement for the period 1 March 2021 to 
30 June 2021 (dated 28 September 2021) that was issued ‘tax ready’ and an income statement issued for the period 1 July 2021 
to 29 August 2021 (dated 5 November 2021) issued as ‘not tax ready’. The claimant, as a sole trader, also issued a ‘tax ready’ 
income statement to Mr Pearce for the 2021/2022 financial year.15 

47 The gross amounts and tax withheld recorded on the Pearce Pay Slips matched the figures recorded on the final ‘tax ready’ 
income statement issued by the partnership for the financial year ending 30 June 2021. However, as Mr Pearce received three 
additional net payments of $467 for the weeks ending 18 April 2021, 25 April 2021 and 30 May 2021, for which there were no 
pay slips or payroll entries, the gross amount paid to Mr Pearce was actually $6,401 (i.e. $5,000 + (3 × $467)) for the 
2020/2021 financial year. 

48 The gross amounts and tax withheld recorded on the bundle of pay slips matched the figures recorded on the final ‘tax ready’ 
income statement issued by the claimant as a sole trader for the financial year ending 30 June 2022. However, the gross 
amount recorded on this income statement was incorrect, and the amount of $21,633.52 was agreed as being the correct gross 
amount paid in wages for the 2021/2022 financial year. 

49 Between the week ending 29 August 2021 and the week ending 20 March 2022, there were generally weekly payments of $467 
net paid (according to bank statements) and $31 tax withheld (according to the amended pay slips) meaning $498 gross was 
paid in wages in each pay period. 

50 For the week ending 27 March 2022, while a bank statement shows $467 net paid, there were no pay slips or payroll entries 
resulting in no tax being withheld on top of this amount, meaning only $467 gross was paid. 

51 From 3 April 2022, Mr Pearce received $650 net payment for 30 ordinary hours of work, but the bundle of pay slips produced 
by the claimant erroneously referred to $461 net meaning that a total of $681 gross was actually paid ($650 net and $31 tax 
withheld). 

52 For the week ending 24 April 2022, Mr Pearce received a net payment of $390 despite the bundle of pay slips produced by the 
claimant recording $737 gross and $650 net paid. The result being that $477 gross was paid ($390 net and $87 tax withheld). 

53 Occasionally, Mr Pearce received additional payments to reimburse him for work clothing, workshop tools and parts. These 
additional payments often erroneously appeared on pay slips but were not payments for wages and should not be included in 
his gross income. 

54 In the week ending 16 January 2022, there were no pay slips, payroll entries nor evidence of any wages paid, meaning no 
wages were paid for that week at all. The reason for why there were no wages paid in this period is an issue in dispute. 

55 The Industrial Inspector was employed as a public servant officer and is a designated industrial inspector pursuant to s 98(1) of 
the IR Act. 

56 The Industrial Inspector first served a compliance notice on the claimant by post and email on 1 October 2025 (First 
Compliance Notice). 

57 After the Industrial Inspector was informed by the Accountant that the claimant was overseas at the time of service, the First 
Compliance Notice was withdrawn on 22 October 2025 and another compliance notice was served on the claimant by post and 
email on 4 November 2025, after his return (Second Compliance Notice). 

58 After an extension of time was sought by the claimant in relation to the Second Compliance Notice, the Second Compliance 
Notice was also withdrawn and then the Industrial Inspector served the Third Compliance Notice on the claimant by post and 
email on 21 November 2025 with a deadline of 16 December 2025. 

59 The claimant has sought a review of the Third Compliance Notice because the claimant:  
(a) does not agree to Mr Pearce being classified and assessed at Level 2 rates of pay under the Award; and  
(b) denies the amount of hours Mr Pearce is alleged to have worked in the Third Compliance Notice. 

Mr Speca 
60 Mr Speca is the owner and operator of Saint James Auto Trader, located at 1038 Albany Highway, St James. He operates this 
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business together with his wife, Mary Speca, and the claimant, who assists in the daily running of this business.  
61 Mr Speca states that Mr Pearce was originally employed by Saint James Auto Trader in 2017. He was later employed by 

LJ Auto Wholesalers from 29 March 2021 until April 2022.  
62 Mr Speca states that during this period, Mr Pearce was employed as a general hand on a casual basis, where his usual working 

hours were four hours per day, five days per week, totalling 20 hours per week. Mr Speca says Mr Pearce was paid in 
accordance with the relevant Award at Level 1, and at no time during his employment did he perform duties that would fall 
under a Level 2 classification. 

63 Mr Speca states that Mr Pearce was treated with respect and was considered almost like a member of the family. He was 
trusted to open the car dealership in the mornings and occasionally lock up the yard at the end of the day.  

64 During his employment, the claimant, on behalf of LJ Auto Wholesalers, would often assist Mr Pearce by paying for his 
weekly fuel and providing cooked breakfast and lunch.  

65 Mr Speca says that Mr Pearce’s working hours were flexible, and there were occasions when he remained on the premises 
outside his normal working hours. Mr Speca states that on several occasions he told Mr Pearce that he could go home after 
completing his normal working hours, however, he would sometimes refuse and say words to the effect of, ‘I have nowhere to 
go. I would rather stay here’.16 

66 At times Mr Pearce remained at the premises using the air conditioning during summer or heating during winter and 
occasionally used the workplace wi-fi or computer for personal use.  

67 Mr Speca states that he made it clear to Mr Pearce on multiple occasions that he would only be paid for his normal hours, 
which were four hours per day and 20 hours per week. Mr Pearce replied with words to the effect of, ‘of course I 
understand’.17 

68 To the best of his knowledge, Mr Pearce was content working 20 hours per week, particularly due to his health reasons, and he 
never complained about his working hours or pay during his employment. 

69 Mr Speca clarified in evidence-in-chief that the claimant offered Mr Pearce extra hours, which Mr Pearce refused. Mr Speca 
said the claimant could not offer full-time employment to Mr Pearce, and it was not until the last two to three weeks when he 
could not get full-time employment that Mr Pearce resigned. 

70 In cross-examination, Mr Speca agreed that Saint James Auto Traders was different to LJ Auto Wholesalers, but he said he 
worked at both businesses. 

71 He maintained that it was always his evidence that at no time during his employment did Mr Pearce perform duties that fell 
within a Level 2 classification under the Award. 

72 Mr Speca was referred to cl 10(3) of the Award – Classification of Employees, as it relates to a Level 2 employee and 
confirmed that Mr Pearce did maintenance of vehicle presentation inside and out (see cl 10(3)(c)).18 

73 Mr Speca was also referred to Exhibit 3 at JD38, an email from the claimant dated 9 December 2025 (using an email address 
identified to Mr Speca) where he informed Ms Dixon that: 

[W]e still paid him at the Level 2 hourly rate. His daily tasks under supervision included general labouring, cleaning yard 
vehicles, car washing, polishing, vacuuming, wiping glass, cleaning oil spillages, wheel cleaning, engine cleaning, 
checking and refilling fluids, applying tyre shine, checking and charging batteries, and starting/running vehicles.  
On occasion, he performed limited Level 2 duties—such as tyre pressure checks, wheel changes, and basic vehicle 
servicing not requiring mechanical knowledge. In the last six months of his traineeship, he began receiving training in 
tyre fitting and car detailing; however, he struggled to perform these tasks unsupervised and was never able to complete 
them independently. These Level 2-related tasks made up less than 30% of his daily workload. The remaining 70% of his 
duties were Level 1.19 (emphasis omitted) 

74 Mr Speca agreed with the contents of this email, which was different to what was contained in his witness statement. 
75 Contrary to the contents of this email, Mr Speca denied that Mr Pearce was carrying out duties consistent with a Level 2 

employee and said that Mr Pearce cleaned the outside of cars. He also stated that between 5% and 20% of Mr Pearce’s duties 
were Level 2 duties. 

76 Mr Speca said Mr Pearce was never unsupervised and could not identify anything under the duties for Level 1 of cl 10 of the 
Award relevant to Mr Pearce’s duties. Mr Speca then said it was a ‘grey area’ whether Mr Pearce vacuumed the inside of 
cars.20 

77 Mr Speca said in relation to Level 3 duties, Mr Pearce was supervised, and he did not fit tyres. 
78 Mr Speca then said Mr Pearce occasionally undertook Level 2 duties, but this was not something he did all of the time. Further, 

Mr Pearce assisted in fitting tyres, but he was employed to do general duties and clean cars. 
79 Mr Speca then conceded that he did not know if Mr Pearce was paid at Level 1 or Level 2 and he did not know what was going 

on. 
80 Mr Speca was referred to a text message exchange between ‘Sara’ using the claimant’s mobile phone and Mr Pearce on 

15 February 2022: 
Claimant: Hey Aaron it’s sara. Lawrence is really sick and is asleep, I don’t think I should wake him. Do you know if 

he is needed urgently at yard or if there are customers he needs to come and see this [afternoon]? All I 
know is there’s 4 new tyres arriving this [afternoon] (for which car I still need to determine) and on oil 
filter for gearbox for Magna. 
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Mr Pearce: Nothing that can’t wait. I know about the tyres and filter. Customers are coming and going. All g for 
now… 

Claimant: So will u fit the tyres?  
Mr Pearce: Tyres are for a customer, they’ll come back tomorrow 
Claimant: Ok.21 

81 In response, Mr Speca said that this was four years ago, and he had a clear memory of this day and that he was present at 
LJ Auto Wholesalers because he had a very good memory. Mr Speca maintained that Mr Pearce worked only 20 hours 
per week and there were no exceptions. He said he was on site ‘most of the time’ albeit he had his own business to run. 
Mr Speca said Mr Pearce reported to him and then said he also reported to the claimant.22 

82 Mr Speca was referred to the interview between Ms Dixon, the claimant and Mr Speca on 23 January 2025 where he and the 
claimant were asked about who Mr Pearce reported to. The claimant informed Ms Dixon that Mr Pearce reported to the 
claimant and ‘Sara’. Mr Speca informed Ms Dixon that he got involved with the money.23 

83 Mr Speca conceded that he and the claimant did not keep any records of Mr Pearce’s working hours. He said Mr Pearce kept 
his own hours and kept them logged on ‘the computer’. Mr Speca said there was no need for the hours to be written down. He 
also conceded there was no written agreement with Mr Pearce.24 

84 Mr Speca conceded that there were no pay slips or other records of Mr Pearce working 30 hours per week or any other number 
of hours. 

85 Mr Speca agreed that a notice to produce was issued to the claimant which included the provision of pay slips and that pay 
slips were amended after the investigation into Mr Pearce’s complaint commenced, which also included amendments made to 
hours worked. 

86 Mr Speca agreed that Mr Pearce was trusted to open LJ Auto Wholesalers at 8.00 am but that he did not start work at 8.00 am, 
and implied he was there to get out of the rain or heat. He accepted there might have been one or two occasions that Mr Pearce 
started work at 8.00 am. 

87 Mr Speca said that there was no need for any employment records.25 
88 Mr Speca said that Mr Pearce never asked for paid extra work. He never agreed to work extra time.26 Mr Speca was referred to 

historical text messages between the claimant and Mr Pearce dated 6 July 2019 indicating the claimant requested Mr Pearce to 
work extra hours.27 

89 Mr Speca was referred to a Google Maps timeline for 14 July 2021 which indicated that Mr Pearce arrived at a McDonalds at 
7.24 am and stayed there until 7.48 am. Mr Speca accepted that LJ Auto Wholesalers is across the road from the same 
McDonalds. He was then referred to the same Google Maps timeline for 14 July 2021 which indicated that Mr Pearce drove 
from the same McDonalds to a tyre outlet and mechanics from 7.50 am to 8.50 am.28 Mr Speca said he did not think this was 
work-related.29  

90 Mr Speca was then referred to a text message from the claimant to Mr Pearce dated 13 July 2021 at about 5.20 pm: 
Claimant: Did u put the tyre in the back of Sara’s Ute 
Mr Pearce: Yes 
Claimant: [the claimant sent a Google URL to Mr Pearce.] 
Mr Pearce: What needs doing there 
Claimant: Pick up the tail shaft before opening up in the morning 
Mr Pearce: Kk 
Claimant: Then depending on weather roll the territory in and start bolting it back together. I have left the bolts [in 

the] glove box.  
Mr Pearce: Kk 
Claimant: When u get there in the morning the mechanic is actually unit 3 which is directly behind the place I sent 

you it’s called allans automotive.30 
91 Thereafter, Mr Speca accepted that the attendance by Mr Pearce on 14 July 2021, consistent with the Google Maps timeline, 

was work-related.31 When it was suggested that, consistent with the Google Maps timeline, Mr Pearce was at work for eight 
hours on that day, Mr Speca said he did not know and that he could have been ‘making up time’. Mr Speca conceded that he 
had no recollection of that day or the conversation with the claimant, and he did not know if Mr Pearce was working or not, 
contrary to his previous evidence of the excellence of his memory.32 

92 I pause to also note that the Application referred to Mr Pearce being provided with free breakfast after opening the business 
and waiting for the claimant or Mr Speca to attend work, notwithstanding that the Google Maps timeline shows Mr Pearce 
attending the McDonalds across the road from LJ Auto Wholesalers for about 20 minutes prior to 8.00 am.  

93 In response to questions about the claimant or LJ Auto Wholesalers not recording Mr Pearce’s hours of work, Mr Speca’s 
response was that Mr Pearce kept his own hours, and he did not appear to appreciate or accept that it was the employer’s 
obligation to prepare payslips and record time worked. 

94 Mr Speca was referred to a Google Maps timeline for 10 December 2021 which indicated that Mr Pearce was at work for 
longer than four hours.33 Mr Speca said Mr Pearce probably opened LJ Auto Wholesalers, but he had no record of any hours 
worked by Mr Pearce on that day. He was then referred to a text message from Mr Pearce to the claimant on the same day sent 
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at 3.35 pm: 
Locking up heading home. See you Monday.34 

95 In terms of working on Saturdays, Mr Speca said that Mr Pearce may have come in on a Saturday but only to work for his own 
needs. He conceded that it might have been for LJ Auto Wholesalers on one or two Saturdays, and that this could have been to 
‘make up’ work.35 

96 Mr Speca was not aware of the Award pay conditions. 
97 Mr Speca was referred to a Google Maps timeline for 24 April 2021 (a Saturday) which indicated that Mr Pearce was at 

LJ Auto Wholesalers from around 10.00 am to midday.36 Mr Speca said that Mr Pearce may have been working on his own car, 
and he did not recall the day. 

98 Mr Speca was referred to a text message sent by the claimant to Mr Pearce on 24 April 2021 at about 8.34 am regarding the 
claimant’s car keys: 

Ha, I forgot I asked u. Sara grabbed them when she left by accident. Thanks for this morning Arron really appreciate your 
effort this week and always mate [sic]. If [you are] running low in fuel I’ll be at the yard mid morning. Otherwise remind 
me Tuesday to give you the card 🖒🖒 take it easy.37 

99 Mr Speca conceded that he did not know what was going on. 
100 Mr Speca denied telling Mr Pearce to stop keeping records and denied saying words to the effect of ‘if you scratch my back, I 

will scratch yours’. Instead saying that if Mr Pearce did the right thing, then ‘we’ll do the right thing by you.’38 
101 Mr Speca said he paid Mr Pearce extra hours in the last two to three weeks of his employment, and that his pay increased in the 

last two to three weeks.39 
102 Notwithstanding Mr Speca saying that Mr Pearce wanted more hours, he said Mr Pearce refused the extra hours offered to him. 

Thereafter, Mr Pearce obtained more hours at Bunnings. However, in the last two to three weeks of employment, the claimant 
paid Mr Pearce the equivalent of 30 hours per week or an extra 10 hours of work. Mr Speca then said that Mr Pearce was not 
working the equivalent of five hours per day because he was attending to personal matters, but he was paid for the time in any 
event.40 

103 Mr Speca begrudgingly admitted that he was unhappy when Mr Pearce resigned.41 
104 Mr Speca did not present as a reliable witness. His evidence was inconsistent both in respect of his evidence-in-chief and in 

cross-examination and was inconsistent with documentary evidence. It was apparent that while he may have said he was 
running ‘the business’, Mr Speca did not have any real knowledge of what occurred between the claimant and Mr Pearce. He 
professed to have a good memory of some events, but had no memory of others, notwithstanding that he said he was present at 
LJ Auto Wholesalers most of the time. Mr Speca harboured some resentment against Mr Pearce, where he purported to treat 
Mr Pearce as a member of the family and appeared to suggest that being paid ‘in kind’ was sufficient. 

105 Mr Speca had no knowledge of the payment terms under the Award and admitted that LJ Auto Wholesalers never recorded any 
hours of work for Mr Pearce. At one point Mr Speca said that Mr Pearce prepared his own pay slips and appeared to consider 
that this was entirely appropriate. Mr Speca was at times argumentative, vague and gave incredible responses to questions 
asked in cross-examination (by way of example, suggesting that Mr Pearce unlocked the premises at 8.00 am only to then wait 
for the claimant or that he was getting out of the rain).42 Mr Speca downplayed the work carried out by Mr Pearce in the face 
of objective documentary evidence between the claimant and Mr Pearce, and contrary to the Agreed Facts. 

106 I do not accept and do not find reliable any evidence given by Mr Speca concerning Mr Pearce’s duties at work and the make-
up of those duties, hours of work or what Mr Pearce was or was not paid for. Simply put, I have no confidence in the accuracy 
of his evidence as it relates to Mr Pearce’s employment at LJ Auto Wholesalers. 

107 Where I do not rely upon the reliability or accuracy of Mr Speca’s evidence, the other evidence before the Court is the Agreed 
Facts and Mr Pearce’s and Ms Dixon’s evidence (both their witness statements and cross-examination). 

Mr Pearce’s Classification Under the Award 
108 The claimant asserts that Mr Pearce was employed as a Level 1 employee under the Award and that his duties were those of a 

Level 1 employee. 
109 Clause 10 of the Award provides for the classification of employees, which is then linked to the payment of wages prescribed 

in cl 11. 
Motor Vehicle Industry Employee Level 1 

110 Clause 10.2 of the Award provides that an employee at Level 1 performs routine duties essentially of a manual nature and to 
the level of the employee’s training, including: 

(a) performs general labouring and cleaning duties; 
(b) exercises minimal judgment; 
(c) works under direct supervision; 
(d) is undertaking structured training so as to enable the employee to work at Level 2; 
(e) provides customer service to the required standard. 
Level 1 employees carry out work connected with functions, including: 
(a) car washing/polishing (manual); 
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(b) provisioning of driveway supplies; 
(c) windscreen cleaning; 
(d) manual fuel dispensing. 

Motor Vehicle Industry Employee Level 2 
111 Clause 10.3 of the Award provides that an employee at this level performs work above and beyond the skills of an employee at 

Level 1 and to the level of the employee’s training: 
(a) works under direct supervision either individually or in a team environment; 
(b) understands and undertakes basic quality control/assurance procedures including: 

(i) the ability to recognise basic quality deviations and faults; 
(ii) the ability to determine the level of action required and takes appropriate action having regard to the 

employee’s level of skills, competence and training. 
(c) provides customer service to the required standard; 
(d) exercises limited discretion within established procedures and limits. 
Level 2 employees carry out work connected with the functions including: 
(a) control of the automated car washing facilities including supervising Level 1 and rectifying faults; 
(b) stock counting and recording, replenishment and rotation; 
(c) maintenance of vehicle presentation standards of interior/exterior; 
(d) removal and replacement of minor panelling and application of rustproofing for routine vehicles; 
(e) under bonnet checks, tyre pressure checks and wheel changing; 
(f) assist with hire and sales transactions (eg trailers, vehicles, lawnmowers); 
(g) assist with the provision of on the job training; 
(h) greasing and lubrication; 
(i) servicing of vehicles (where no mechanical knowledge is required). 

112 In determining whether Mr Pearce falls within a particular classification, the following principles apply: 
(a) the Court is to make findings of fact of what Mr Pearce was employed to do and then decide whether upon the facts 

so found (or agreed), he was employed to do work of the character of either a Level 1 or Level 2 employee; 
(b) in doing so, regard is had to the substantial nature and purpose of his employment, which may involve a question of 

degree and value judgment; and 
(c) the contract of employment or evidence of it, along with a comprehensive picture of the whole of the employment 

are factors that go to answering the question of what is the substantial nature and purpose of Mr Pearce’s 
employment.43 

Determination 
113 As provided in the Agreed Facts, Mr Pearce was employed as a casual employee by LJ Auto Wholesalers. 
114 Mr Pearce’s main duties were cleaning and detailing the exterior and interior of cars, and he also engaged in general cleaning 

duties, including cleaning up the yard, He did this with some supervision, but he also did these duties on his own without 
supervision. There was some monitoring of the quality of his work. 

115 In addition, his duties included buffing and polishing the exterior of cars, waxing cars, sanding and polishing headlight lenses, 
dry and wet vacuuming the interior of cars, and other duties associated with cleaning the interior of cars. 

116 Where a Level 1 employee’s duties are limited to manual car washing and polishing, providing driveway supplies, cleaning 
windscreens and manual fuel dispensing, it is readily apparent that Mr Pearce’s duties went beyond that. 

117 Mr Pearce’s duties, as described in the Agreed Facts, are consistent with maintenance of vehicle presentation standards, both 
interior and exterior, which are duties that fall within a Level 2 employee. 

118 Further, as demonstrated in the cross-examination of Mr Speca, Mr Pearce undertook duties which included engine cleaning, 
checking and refilling fluids, applying tyre shine, checking and charging batteries, and starting/running vehicles. He also 
undertook tyre pressure checks and wheel changes. Also as demonstrated in the cross-examination of Mr Speca, he was 
expected to do that when the claimant was not in attendance, because, for example, the claimant was unwell. 

119 When cross-examined, Mr Pearce said that from his memory he fitted about four tyres per week and he was able to do that on 
his own, although sometimes he required assistance. This evidence was consistent with the text messages referred to in 
Mr Speca’s cross-examination. 

120 Where I do not accept Mr Speca’s evidence on Mr Pearce’s duties and the composition of those duties, and I am satisfied that 
Mr Pearce’s evidence in cross-examination was not inconsistent with the Agreed Facts, I am satisfied, and I find that the 
substantial nature of Mr Pearce’s employment was consistent with a Level 2 employee. 

121 It is not necessary to recite Mr Pearce’s evidence in making this finding based on the: 
(a) Agreed Facts of Mr Pearce’s duties; 
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(b) witness evidence put to Mr Speca in cross-examination;  
(c) consistency of Mr Pearce’s cross-examination with the documentary evidence; and 
(d) lack of reliable evidence to the contrary. 

122 That is, where the claimant’s case was not otherwise supported by reliable evidence proving on the balance of probabilities that 
Mr Pearce’s classification was a Level 1 employee, it is unnecessary to recite Mr Pearce’s witness evidence in making a 
finding that his classification was a Level 2 employee. 

123 Therefore, the claimant has failed to prove that the reference in the Third Contravention Notice44 (also referred to in 
Ms Dixon’s evidence)45 to Mr Pearce’s classification as a Level 2 employee is incorrect for the purposes of an applicable 
hourly rate to be paid under cl 11 of the Award. 

The Hours Worked by Mr Pearce 
124 The claimant asserts that Mr Pearce did not work more than 20 hours per week, save for the last two to three weeks of 

Mr Pearce’s employment where he worked 30 hours per week.  
125 The claimant denies that Mr Pearce worked the hours relied upon for the Underpayment referred to in the Third Compliance 

Notice. 
126 The insurmountable hurdle faced by the claimant is that based on the Agreed Facts, consistent with the admission made by 

Mr Speca in cross-examination, the claimant and LJ Auto Wholesalers never kept any records of Mr Pearce’s hours of work. 
127 Further to this, Mr Speca said that Mr Pearce kept his own hours of work and logged it on ‘the computer [at the work site]’.46 

This information was not produced by the claimant. Mr Pearce was expected at times to prepare his own pay slips. Mr Speca 
did not see the need for any employment records. 

128 In addition, the income statements issued by the businesses for the 2020/2021 and 2021/2022 financial years only show what 
LJ Auto Wholesalers paid Mr Pearce. They do not go to show the hours Mr Pearce actually worked.  

129 It is apparent that the overall attitude to employment records was lackadaisical.  
130 As already stated, to the extent that Mr Speca was able to give evidence on the number of hours worked by Mr Pearce, I found 

Mr Speca’s evidence to be unreliable. 
131 The Industrial Inspector detailed the evidence relied upon to form a reasonable belief for the purposes of the contraventions 

referred to in the Third Compliance Notice along with detailed spreadsheets of hours and calculations based on, amongst other 
things, information provided by Mr Pearce.47 

132 Ms Dixon was cross-examined on whether she independently investigated Mr Pearce’s complaint to which she confirmed she 
had. She further confirmed that, in part, she relied upon the Google Maps timeline provided by Mr Pearce to calculate the 
hours he worked. She confirmed the contraventions in the Third Compliance Notice were based on Mr Pearce’s evidence and 
evidence produced by him, including the Google Maps timelines, and other evidence.48 

133 Ms Dixon could not answer technical questions about Google Maps timelines. 
134 In re-examination, Ms Dixon confirmed the investigatory material in Attachment A of the Third Compliance Notice formed the 

basis of her reasonable belief that the contraventions listed in the notice occurred.49 
135 Mr Pearce was cross-examined on the number of hours he reported to Centrelink. Mr Pearce said he reported to Centrelink that 

he was paid for ‘20 hours’ worth of work and how many hours I was paid for, which was 20.’50 I did not take this to mean that 
he did not work more than 20 hours per week, only that he reported to Centrelink what he was, in fact, paid for. Mr Pearce 
confirmed that he was given more work in the last two to three weeks of his employment and he was paid more. However, 
from his perspective he was already working a significant number of hours and was already effectively working full-time hours 
and his pay did not change.51 

136 Mr Pearce said he did not complain about the lack of pay because he wanted to keep his first ‘real job’ and the income that 
came from the employment.52 
Determination 

137 There was no evidence led by the claimant, including in the cross-examination of Ms Dixon and Mr Pearce, that in any way 
displaced the number of hours worked by Mr Pearce relied upon by the Industrial Inspector to calculate the Underpayment.  

138 That is, the claimant has not proven on the balance of probabilities that the hours worked by Mr Pearce referred to in the Third 
Compliance Notice are incorrect. 

Outcome 
139 The claimant has not proven on the balance of probabilities that in the Third Compliance Notice:  

(a) Mr Pearce was incorrectly classified as a Level 2 employee under cl 10 of the Award; and 
(b) the hours of work undertaken by Mr Pearce during the Employment Period was incorrectly calculated. 

140 Accordingly, the claimant has failed to discharge, to the required standard, the ground relied upon for the Application, being 
that he did not commit the contraventions set out in the Third Compliance Notice. 

141 The Application is dismissed and, pursuant to s 84U(4) of the IR Act, the Third Compliance Notice is confirmed.  
D. SCADDAN 
INDUSTRIAL MAGISTRATE 
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Schedule I: Third Compliance Notice 

COMPLIANCE NOTICE 
Issued under section 84Q of the Industrial Relations Act 1979 (WA) 

Date of issue: 21 November 2025 
ISSUED TO 
Name Lawrence Speca 
Trading name LJ Auto Wholesalers 
Employing entity names and 
Australian Business Numbers 

Lawrence Speca and Joshua Speca trading as LJ Auto Wholesalers (ABN 38 843 
372 892); and Lawrence Speca trading as LJ Auto Wholesalers (ABN 24 409 
642 685). 

Address for service 1038 Albany Hwy 
ST JAMES WA 6102 

I, Jillian Dixon, being an Industrial Inspector designated under the Industrial Relations Act 1979, reasonably believe that 
Lawrence Speca trading as LJ Auto Wholesalers (ABN 24 409 642 685) and Lawrence Speca and Joshua Speca trading in 
partnership as LJ Auto Wholesalers (ABN 38 843 372 892) have contravened an entitlement provision – being a provision of the 
Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection) Industry Award No. 29 of 1980 (the 
Award)– as described below. 
This Compliance Notice requires you, as the continuing employer across both entities, to: 
a) take the specified actions described in this notice to remedy the direct effects of the contraventions outlined below; and 
b) provide reasonable evidence of your compliance with this notice to me by 16 December 2025. 
Details of the contraventions 
I have a reasonable belief that between 5 April 2021 and 22 April 2022 you contravened the Award as set out in the table below. 
Clause Nature of the contravention 
Clause 11 of the Award Failure to pay the correct casual hourly rate of pay for all ordinary hours worked between 

Monday and Friday. 
Clause 12 of the Award Failure to pay the correct casual hourly rate of pay for all additional hours worked. 
Clause 13 of the Award Failure to pay correct casual hourly rate of pay for all overtime hours worked. 
Attachment A provides a summary of:  

• the relevant award clauses; and 
• the evidence I have relied upon to establish my reasonable belief that the above contraventions occurred. 

The employee affected by the contraventions and the amount of their underpayments are as follows. The attached spreadsheets set 
out how I have calculated the underpayments. 

Employee 
Name 

Employing entity Period of employment Total underpayment 

Aaron Pearce Lawrence Speca and Joshua Speca trading 
as LJ Auto Wholesalers 
(ABN 38 843 372 892) 

5 April 2021 to 
30 June 2021 

$ 2,321.07 

Aaron Pearce Lawrence Speca trading as LJ Auto 
Wholesalers (ABN 24 409 642 685) 

1 July 2021 to 
22 April 2022 

$ 17,679.42 

Total underpayment to Aaron Pearce $ 20,000.49 
Required action under this Compliance Notice 
You, as the employer, are required to take the following actions to remedy the direct effects of the contraventions. 
1. Rectify the identified underpayments by making payment in full of the total amount to the employee identified in the table 

above.  
Employee’s Name BSB Employee’s bank account number 

Aaron Pearce … … 
2. Calculate additional superannuation contributions required to be paid to the listed employee as a result of the underpaid 

amounts. 
3. Pay the additional superannuation contributions identified in point [2] to the chosen superannuation fund of each employee. 

The employee’s superannuation fund details are as follows. 
Employee’s Name Employee’s superannuation fund Employee’s account number 
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Aaron Pearce … … 
4. Produce the following as reasonable evidence to me of your compliance with the actions specified in points [1] and [3] above: 

a) proof that full payment has been made to the employee identified in the table above, such as pay slips which set out gross 
and net payments and a bank transfer receipt showing the net payment made to each employee; and 

b) proof that the additional superannuation contributions identified in point [2] have been paid to the employee’s 
superannuation fund. 

5. You must provide this evidence to me on or before 16 December 2025 via post or email. 
… 

6. Your rights and obligations under this Compliance Notice are attached. The Department encourages you to seek independent 
advice from a lawyer, accountant or employer association in relation to this Compliance Notice. 

7. Please contact me on … if you have any questions regarding this notice. 
… 

Rights and obligations under this Compliance Notice 
1. Your compliance with this notice is not an admission that you have contravened, or have been found to have contravened, the 

Award.  
2. Pursuant to section 84T(1) of the Industrial Relations Act 1979, a person issued with a Compliance Notice must comply with 

that notice.  
3. Section 84T(1) is a civil penalty provision for the purposes of section 83E of the Industrial Relations Act 1979, and failure to 

comply with this notice may cause you to be liable to pay a penalty unless you have a reasonable excuse for failing to comply. 
The maximum penalty for an individual is $18,000.  

4. You could also be liable for a civil penalty under section 83E of the Industrial Relations Act 1979 if you wilfully mislead an 
inspector in response to this notice.  

5. If you do not comply with this notice, the Department may take enforcement action against you and/or individuals involved in 
your failure to comply with this notice to recover any outstanding amounts which this notice requires you to pay and to seek 
civil penalties against you and/or other individuals involved.  

6. You may apply to the Industrial Magistrates Court of Western Australia for a review of this notice in accordance with 
section 84U of the Industrial Relations Act 1979 on either or both of the following grounds: 
a) you did not commit the contraventions set out in this notice; 
b) the notice does not comply with section 84Q of the Industrial Relations Act 1979. 

Schedule I: Third Compliance Notice (continued) 
Attachment A 

Summary of applicable clauses of the Award 
To assist you in complying with the actions specified in this notice, the following sets out the applicable award clauses. 

Clause Summary 
Clause 3(1) The Award applies to businesses who deal in the buying, selling or exchanging of new or second-hand 

motor vehicles. 
Clause 10(2) Motor Vehicle Industry Employee Level 2 includes employees who carry out work connected with the 

maintenance of vehicle presentation standards of interior/exterior and servicing of vehicles (where no 
mechanical knowledge is required). 

Clause 11 Clause 11(1)(d) sets out the minimum award rate of pay for a permanent employee, and clause 11(4) 
requires the payment of an additional 20% loading for casual employees. 
During the relevant period, the following hourly rates were payable to Level 2 employees: 

 5 April 2021 to 30 June 2021 1 July 2021 to 30 June 2022 
Permanent employees $20.48 $21.00 
Casual employees $24.58 $25.20 
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Clause 12 All employees (including casual staff) are to be paid the following additional loadings: 
 Percentage from 7.00am to 6.00pm Percentage from 6.00pm to 7.00am 
(a) Monday to Friday 0% 15% 
(b) Saturdays 25% 40% 
(c) Sundays 75% 90% 
(d) Public Holidays 100% 115% 

 

Clause 13(1) All work done beyond the ordinary working hours on any day, Monday to 12 noon Saturday, inclusive, 
shall be paid for at the rate of time and one half for the first two hours and double time thereafter.  
Ordinary hours shall mean the hours of work fixed in an establishment in accordance with Clause 8. - 
Hours 

Clause Summary 
Clause 8(1) Subject to the provisions of this clause, the ordinary hours of work shall be an average of not more than 38 

per week to be worked on one of the following bases: 
(i) 38 hours within a work cycle not exceeding seven consecutive days;  
(ii) 76 hours within a work cycle not exceeding 14 consecutive days;  
(iii) 114 hours within a work cycle not exceeding 21 consecutive days; 
(iv) 152 hours within a work cycle not exceeding 28 consecutive days;  
(v) 304 hours within a work cycle not exceeding eight weeks for the purposes of working an eight-week 

roster. 
Summary of evidence relied upon 

I have relied upon the following evidence to establish my reasonable belief that the contraventions listed in this notice have 
occurred. 
1. Employment records and information provided by Mr Pearce including their: 

a) Witness statement;  
b) Bank statements from 26 February 2021 to 25 April 2022;  
c) Pay slips from LJ Auto and corresponding MyPayroll reports;  
d) Google Maps timelines dated March 2021 to April 2022;  
e) Resignation email dated 8 April 2022;  
f) Invoices kept regarding car parts and clothing that was reimbursed;  
g) Bundle of text messages exchanged with you, Reno Speca (R Speca) and Sara Speca;  
h) Text messages exchanged with their mother dated 22 and 23 April 2022; and  
i) Income Statements and Tax Returns lodged with the ATO in relation to employment at LJ Auto in the 2020/2021 and 

2021/2022 financial years. 
2. Employment records and information provided by you and R Speca, including: 

a) Australian Business Register registration details for ABN 38 843 372 892 and ABN 24 409 642 685;  
b) Accountant’s declaration dated 28 June 2022;  
c) 55 pay slips;  
d) A bank transfer record recording transactions between 21 October 2021 to 25 April 2022;  
e) Traineeship contract between LJ Auto and A Pearce;  
f) Statements made by you and R Speca during Record of Interview conducted on 23 January 2025;  
g) File note recording statements made by L Speca on 20 December 2024; and  
h) File notes recording statements made by R Speca on 9 August 2022, 7 September 2022, 20 October 2022, 

23 December 2024 and 2 January 2025. 
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STAY OF OPERATION OF DECISIONS/ORDERS—Application for 
2026 WAIRC 00413 

A STAY OF OPERATION OF THE ORDER IN MATTER NUMBER M 17 OF 2024 WHICH IS THE SUBJECT OF FBA 
14 OF 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DELIA GAVRIL 

APPLICANT 
-v- 
STATE OF WA 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE MONDAY, 22 JUNE 2026 
FILE NO/S PRES 13 OF 2026 
CITATION NO. 2026 WAIRC 00413 
 

Result Order issued 
Appearances 
Applicant In person 
Respondent Mr J Carroll of counsel 
 

Order 
HAVING heard Ms D Gavril on her own behalf and Mr J Carroll of counsel on behalf of the respondent, the Chief Commissioner, 
pursuant to the powers conferred on him under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT directions four, five and six of the directions set out in the endorsement of the Chief Commissioner dated 
7 May 2026 be and are hereby suspended. 

(2) THAT the application for a stay be and is hereby adjourned sine die by consent. 
(3) THAT there be liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

POWER OF ENTRY—Matters pertaining to— 

2026 WAIRC 00532 
INDUSTRIAL MAGISTRATES COURT OF WESTERN AUSTRALIA 

CITATION : 2026 WAIRC 00532 
CORAM : INDUSTRIAL MAGISTRATE R. COSENTINO 
HEARD : WEDNESDAY, 27 MAY 2026 
DELIVERED : WEDNESDAY, 22 JULY 2026 
FILE NO. : M 169 OF 2025 
BETWEEN : ELECTRICAL TRADES UNION WA 
  CLAIMANT 
  AND 

 
HANSSEN PTY LTD 

FIRST RESPONDENT 
 

AND 
  MR CRAIG SIMONDS 
  SECOND RESPONDENT 
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CatchWords : INDUSTRIAL LAW – Right of Entry under s 49I of the 
Industrial Relations Act 1979 (WA) – Refusal of Right of Entry – whether purpose of 
exercise was to investigate suspected breach – whether purpose was improper – respondents 
obstructed entry to premises – whether refusal contravened s 49M – contravention 
established  

Legislation : Industrial Relations Act 1979 (WA) 
Work Health and Safety Act 2020 (WA) 

Cases referred 
to in reasons: : Australian Liquor, Hospitality and Miscellaneous Workers Union,  

Western Australian Branch v Neatclean Pty Ltd [2003] WAIRC 9563; (2003) 83 WAIG 
3377 
Building Industry and Special Projects Inspectorate v McDonald [2006] WAIRC 3664; 
(2006) 86 WAIG 326 
Construction, Forestry and Maritime Employees Union v JW Land Construction [2024] 
FedCFamC2G 145 
Construction, Forestry, Maritime, Mining and Energy Union v Hanssen Pty Ltd [2019] 
FCCA 1664 
Construction, Forestry, Mining and Energy Union (New South Wales Branch) v Acciona 
Infrastructure Australia Pty Ltd [2017] NSWIRComm 1000 
Darlaston v Parker [2010] FCA 771; (2010) 189 FCR 1 
George v Rockett [1990] HCA 26; (1990) 170 CLR 104 
Henderson v Queensland [2014] HCA 52; (2014) 255 CLR 1 
Jones v Dunkel [1959] HCA 8; (1959) 101 CLR 298 
Kuhl v Zurich Financial Services Australia Ltd [2011] HCA 11; (2011) 243 CLR 361 
McLennan v Campbell [2003] WASCA 145 
Queensland Bacon Pty Ltd v Rees [1966] HCA 21; (1966) 115 CLR 266 
Victorian Association of Forest Industries v Construction, Forestry, Mining & Energy 
Union [2003] AIRC 1260; (2003) 127 IR 349 

Result : Contraventions established 
Representation: 
Claimant : Mr P Dean (of counsel) and with him Ms Y Abousleiman (of counsel) and Ms K Rashleigh 

(industrial officer) 
Respondents : Mr L Swanson (of counsel) and with him Ms K Mincherton (of counsel) 

REASONS FOR DECISION 
1 The claimant, the Electrical Trades Union WA (ETU), is a registered organisation under s 58 of the 

Industrial Relations Act 1979 (WA) (IR Act). Mr Rory Cumins is an authorised representative of the ETU for the purpose of 
s 49I of the IR Act, that is, he is an employee of the ETU who holds a right of entry permit under the IR Act. 

2 On the morning of 2 December 2025, Mr Cumins went to the entry gate of the Garden Towers construction project at the 
corner of Hay Street and De Vlamingh Avenue in East Perth (Garden Towers Project/Site). The first respondent, Hanssen 
Pty Ltd was the occupier of the Garden Towers Project.  

3 Mr Cumins sought entry onto the Garden Towers Project. The second respondent, Mr Craig Simonds, was Hanssen’s site 
administrator for the Site and had Hanssen’s authority to control who could gain entry to the Site. He refused Mr Cumins entry. 

4 The ETU commenced these proceedings alleging that in refusing Mr Cumins entry to the Garden Towers Project on 
2 December 2025, Hanssen contravened s 49M(1) and s 49M(2) of the IR Act and Mr Simonds contravened s 49M(2). 

5 There is a narrow scope of factual dispute between the parties. It is not disputed that Mr Cumins held a right of entry permit 
which permitted him to enter premises during working hours to investigate suspected breaches under s 49I of the IR Act. It is 
not disputed that Mr Cumins sought entry during working hours. It is not disputed that he was refused entry. 

6 However, the respondents say that s 49M was not contravened because Mr Cumins was not seeking entry for a genuine or 
legitimate purpose. The respondents allege that Mr Cumins was motivated to seek entry for an improper and impermissible 
purpose, that is, to show solidarity with another union whose officials had earlier been refused entry. The respondents say 
Mr Cumins did not have a reasonable basis for suspecting any breach of the Work Health and Safety Act 2020 (WA) 
(WHS Act). 

7 This case is relatively focused. The key issue for me to decide is whether, when Mr Cumins sought entry, he did so for the 
purpose of investigating any suspected breach of the WHS Act. More particularly, did Mr Cumins actually have the relevant 
suspicion? In deciding this case, it is irrelevant whether there was in fact any breach of the WHS Act. Similarly, it is 
unnecessary to inquire into what subjective reasons there may have been for refusing entry.  
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8 The parties agreed that if I decide that the respondents or either of them have contravened s 49M then they will have a further 
opportunity to be heard in relation to penalty based on the evidence adduced at the hearing on 27 May 2026. 

Legislative Framework 
9 Part II Division 2G of the IR Act is about right of entry and inspection by authorised representatives. Division 2G confers 

powers to enter premises for holding discussions, and for investigating various breaches of instruments, in s 49H and s 49I.  
10 Relevantly, s 49I of the IR Act states: 

49I. Entry to investigate certain breaches 
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant 

employees work, for the purpose of investigating any suspected breach of any of the following — 
(a) this Act, the [Long Service Leave Act 1958] or the [Minimum Conditions of Employment Act 1993]; 
(b) the Work Health and Safety Act 2020; 
(c) the Construction Industry Portable Paid Long Service Leave Act 1985; 
(d) a local government long service leave provision; 
(e) an award, order, industrial agreement or employer-employee agreement that applies to a relevant employee. 

11 In s 49G the term ‘authorised representative’ is defined to mean ‘an officer or employee of the organisation who holds a right 
of entry permit’ and the term ‘relevant employee’ to mean ‘an employee who is a member of the organisation or who is eligible 
to become a member of the organisation’. 

12 Section 49M imposes obligations on occupiers and others in relation to the exercise of right of entry powers:  
49M. Obstructing etc. rights etc. under this Division etc. 
(1) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person 

entitled to enter the premises under section 49H or 49I. 
(2) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of the 

powers conferred by this Division. 
(3) A person must not purport to exercise the powers of an authorised representative under this Division if the person is 

not the holder of a current right of entry permit. 
(4) A contravention of subsection (1), (2) or (3) is not an offence but those subsections are civil penalty provisions for 

the purposes of section 83E. 
13 The process for obtaining a right of entry permit is set out in Division 2G Subdivision 3. To be issued a right of entry permit, 

the Western Australian Industrial Relations Commission must be satisfied that the nominated official is a ‘fit and proper 
person’ meeting the criteria set out in s 49P(2). The Commission may suspend or revoke right of entry permits, or impose 
conditions on them, on grounds including that an authorised representative has acted improperly in exercising a power under 
Subdivision 2.1 

14 As s 49M is described as a civil penalty provision for the purpose of s 83E, an application can be made to the Industrial 
Magistrates Court for the imposition of a pecuniary penalty by a person directly affected by the contravention.2 

15 The standard of proof to be applied in determining whether there has been a contravention of a civil penalty provision is the 
standard observed in civil proceedings.3 

Applicable Legal Principles 
16 The power to enter premises under s 49I cannot be exercised unless a suspicion about a breach of a type listed in the section is 

actually held. It cannot be exercised for a purpose other than those purposes mentioned in s 49I. Like all statutory powers, the 
power must be used bona fide for the purposes for which it was conferred: Darlaston v Parker.4 

17 To suspect that something is occurring involves having a state of mind that is different to belief or knowledge. In George v 
Rockett,5 the High Court adopted the following definition of suspicion:  

Suspicion, as Lord Devlin said in Hussien v Chong Fook Kam, ‘in its ordinary meaning is a state of conjecture or 
surmise where proof is lacking: “I suspect but I cannot prove.”’  

18 To have a suspicion that something exists is more than mere idle wondering whether it exists or not. It is a positive feeling of 
actual apprehension or mistrust: Queensland Bacon Pty Ltd v Rees.6 Suspicion ‘lives in the consciousness of uncertainty.’ It is 
located adjacent to ‘belief’ and a distance removed from ‘knowledge’ on a graded scale of meaning: McLennan v Campbell.7  

19 The claimant must establish on the evidence that there were facts or matters that existed at the relevant time that could ground 
a reasonable suspicion: Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch v 
Neatclean Pty Ltd.8 Some factual basis for the suspicion must be shown: George v Rockett.9  

20 The respondents relied upon a decision of the New South Wales Industrial Relations Commission in Construction, Forestry, 
Mining and Energy Union (New South Wales Branch) v Acciona Infrastructure Australia Pty Ltd10 as support for the 
proposition that hearsay evidence will be insufficient to create the relevant suspicion, and that there must be a factual basis 
with probative value in order to find that there was a suspicion held. 

21 In that case, Commissioner Murphy said at [70] - [71]: 
Any contravention by a person conducting a business or undertaking of section 19 of the WHS Act is a serious matter 
with serious consequences. The formation of a reasonable suspicion that such a contravention has occurred, or is 
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occurring, particularly in relation to a failure to ensure, as far as is reasonably practicable, the psychological health of 
workers, requires more than hearsay evidence and direct observation of workers feeling stressed, anxious and 
uncomfortable at work. 
The exercise of right of entry by WHS entry permit holders is an important mechanism by which unions, such as the 
[applicant], are able to investigate suspected contraventions of the WHS Act. It is a right that should only be exercised 
responsibly and for its intended purposes. The health and safety of workers in the workplace, including their 
psychological health, especially in inherently dangerous industries such as civil construction, is an important issue. The 
attempted use of rights of entry on the basis of the sort of non-probative evidence relied upon by the [applicant] in this 
matter has the potential to undermine the very important purpose for which rights of entry exist.  

22 The context in which Commissioner Murphy made these observations, and then declined to make an order permitting union 
officials to enter the workplace under s 117 of the Work Health and Safety Act 2011 (NSW) (WHS Act (NSW)) was: 

(a) At the time the applicant union sought to exercise a right of entry, the Australian Workers’ Union (AWU) had an 
existing presence on the relevant construction site and the applicant and AWU were in active competition for 
members and representative rights for employees; 

(b) The test in s 117 of the WHS Act (NSW) required that an entry permit holder ‘must reasonably suspect before 
entering the workplace that the contravention has occurred or is occurring’ (emphasis added); 

(c) The alleged suspected contravention was a contravention of WHS Act (NSW) by the employer by failing to ensure, 
so far as is reasonably practicable, the psychological health of workers engaged on the site; 

(d) The facts which the applicant relied on as the basis for the suspicion, in brief summary, were drawn from statements 
from members that a coworker known as Doc, had been hassling and threatening people about joining the applicant, 
as well as observations by the applicant’s officials of workers being reluctant to speak with them, appearing anxious 
about being spotted by management talking to them, and workers presenting as stressed or anxious. 

23 The Commissioner concluded, at [68] and [69], that the evidence relied on by the applicant lacked sufficient probative value to 
form the basis of a reasonable suspicion that Acciona had contravened or was contravening the WHS Act (NSW).  

24 It must be remembered that when the Commissioner describes the evidence as ‘non-probative’, the Commissioner is describing 
the evidence by reference to the suspected breach by Acciona, that is, whether the evidence pointed to a failure on the part of 
Acciona to ensure the psychological health of workers. Obviously, the reports of members concerning what Doc had said or 
done is probative as to what Doc had said or done. But it said nothing of what Acciona had done, or failed to do to ensure the 
psychological safety of workers. That is particularly so, bearing in mind that the apparent stressful dynamics at the workplace 
might have been precipitated by the demarcation dispute between the applicant and the AWU, for which Acciona was not 
responsible. 

25 I therefore consider that Commissioner Murphy’s remarks at [70] - [71] are specific to the facts of that case, rather than being a 
broader statement of principle. 

26 An authorised representative seeking to exercise a right of entry to investigate suspected breaches is not required or obliged to 
identify particulars of their safety concern or the grounds on which it is held. To do so could potentially defeat the purpose for 
which the power exists: Darlaston v Parker.11 However, an inability or unwillingness to divulge the areas of concern to be 
investigated may say something as to the absence of a genuine suspicion: Darlaston v Parker.12 

27 An employer does not have to agree with the authorised representative that there is a suspected breach before the authorised 
representative is able to exercise the right of entry. The right of entry cannot be negated because of a difference of opinion as to 
whether or not there is a breach: Building Industry and Special Projects Inspectorate v McDonald.13  

The Evidence  
28 The parties agreed the following relevant facts:  

8. … 
8.2. Hanssen employed persons to work at Garden Towers Project; 
8.3. Persons who were employed by Hanssen to work at Garden Towers Project were eligible to become 

members of the ETU WA pursuant to its rules; 
Facebook Post 
9. On 1 December 2025, a video was posted to the Facebook page of Gerry Hanssen, Executive Director of Hanssen, 

(Mr Hanssen) (Video); 
10. The Video was posted with the caption ‘People power prevailed, our workers wouldn’t let the CFMEU onsite’; 
11. … 
12. The Video shows John Morgan, a contractor of Hanssen, standing next to Mr Simonds; 
Attempted Entry 
13. On 2 December 2025, Mr Cumins attempted to gain access to the Garden Towers Project pursuant to s 49I of the IR 

Act; 
14. Mr Cumins attempted to gain access during the Garden Towers Projects’ working hours; 
15. At the time that Mr Cumins attempted to gain access to the Garden Towers Project: 

15.1. Mr Simonds met with Mr Cumins; and 
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15.2. Mr Cumins showed Mr Simonds his right of entry permit.14 
Ky Sinclair’s Evidence  

29 The ETU relied on a witness statement made by Ky Sinclair.15 As at December 2025, Mr Sinclair was employed by the 
Construction, Forestry and Maritime Employees Union (CFMEU) as an organiser. He had been an organiser for two to three 
years. He had held a right of entry permit under s 49N of the IR Act since May 2023, and completed training regarding his 
rights and responsibilities as a permit holder in May 2025.16 

30 Mr Sinclair stated that during his employment with the CFMEU he conducted approximately four entries under s 49I of the IR 
Act each week, and estimates that he would have conducted over 60 entries at Hanssen’s premises.17 

31 According to Mr Simonds’ unchallenged evidence, between 15 October 2025 and 1 December 2025, Mr Sinclair entered the 
Site twice on: 

(a) 15 October 2025 to investigate alleged suspected safety breaches; and 
(b) 6 November 2025 to meet with workers.18 

32 Several alleged safety breaches were documented by the CFMEU in a letter to WorkSafe following the 15 October 2025 
entry.19 This letter included photographs depicting, amongst other things, trip hazards in access ways, the storage of 
flammables, silica dust in the amenities room, broken ladders in use (which were then taken out of use), silica dust that had 
been dry swept, and edge protection issues.  

33 On 27 November 2025, Mr Sinclair gave Hanssen notice of his intention to exercise his right of entry to meet with workers on 
1 December 2025 during a lunch break. In his evidence-in-chief, Mr Sinclair says he attended the Site ‘for the purpose of 
investigating safety concerns raised by members.’20 However, in cross-examination he conceded that he was exercising his 
right of entry to hold discussions with workers pursuant to s 484 of the Fair Work Act 2009 (Cth).21  

34 Mr Sinclair was refused entry on 1 December 2025. The exchange between him, the CFMEU’s industrial officer, Mr Rhys 
Cardinal, and Hanssen representatives was filmed. Mr Hanssen posted this video on Facebook on 1 December 2025. 

35 Mr Sinclair’s unchallenged evidence was that he missed a call from Mr Cumins at 4.45 pm on 1 December 2025. Mr Cumins 
called him again on 2 December 2025 at approximately 9.20 am. They had a brief conversation lasting no more than five 
minutes. Mr Cumins informed him that he had spoken with Stephen Parker regarding safety issues at the Garden Towers 
Project.  

36 According to Mr Sinclair, he told Mr Cumins words to the effect of ‘you are not going to have an issue locating safety 
breaches, you can see them from outside the site.’22  

37 Mr Cumins asked Mr Sinclair for further details of the issues. Mr Sinclair explained to him that:  
(a) Everything is wrong: traffic management, access and egress and walkways including concrete pumps going through 

main walkways; housekeeping of the site was atrocious; poor and perished Personal Protective Equipment (PPE); 
lunchroom seating capacity; forklifts had not been serviced; and the hoists were out of date. 

(b) [Mr Sinclair] was aware of these safety issues because [he] had seen them during a previous inspection [he] had 
conducted with [his] CFMEU colleague, Nathan Fisher.23 

38 Mr Sinclair did not give any account in his evidence of having told Mr Cumins what power he was purporting to exercise on 
1 December 2025. Mr Cumins’ evidence would be that Mr Sinclair told him he was attempting to enter the Site because the 
CFMEU had received safety reports. What was put to Mr Sinclair in cross-examination was different to what Mr Cumins’ 
evidence was. He was asked: 

MR SWANSON: Why did you tell - then tell Mr Cumins the day later when he - you returned his call, he called 
you, that you’d sought to enter under section 49I and it was a safety issue?  

MR SINCLAIR: I can’t say I told him that.24  
39 In cross-examination, it was put to Mr Sinclair that by 27 November 2025, he was aware that the safety concerns he had 

arising from his inspection on 15 October 2025 had all been resolved. He adamantly denied that was the case. He said that each 
time he had attended the Site, safety issues were evident. He considered there was a culture of failing to remedy safety issues 
in a timely way. For example, he had observed a WorkSafe notice onsite specifying changes that needed to be made to the 
rigging dock or laydown area. On 15 October 2025 the notice was still up, and the rigging area was still not compliant with its 
requirements.25 

40 Mr Sinclair strongly held the view that Hanssen had a lax culture around workplace safety.26 While he agreed that Hanssen had 
personal protective equipment (PPE) available to workers to minimise risks associated with silica dust, and had implemented 
training about silica dust harm minimisation, he said that workers were not always implementing the training or using the PPE. 
His evidence was that some tools were not equipped with vacuums for dry cutting. He therefore considered that silica remained 
a safety hazard on the Site at all relevant times.27 

41 While it was put to Mr Sinclair in a general way that he knew all safety issues had been resolved, the respondents did not 
produce any evidence which tended to show that Mr Sinclair could have known that safety concerns were resolved. Indeed, the 
evidence falls well short of showing that any safety concerns had been resolved, other than taking broken ladders out of service 
and providing a service record for one of two hoists.  

42 In this regard, Mr Simonds’ evidence was that he had provided Mr Sinclair with various documents which Mr Sinclair had 
requested on 6 November 2025. However, while the documentation Mr Simonds provided included service documentation for 
the west hoist, he had not provided service documentation for the east hoist as the 10-year service could not be carried out until 
after completion of construction.28 Mr Sinclair’s evidence was that the service documentation that was provided had different 
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asset numbers to the assets he had seen on the Site.29  
43 Nothing else in the respondents’ evidence demonstrated any reason for Mr Sinclair to be satisfied that the safety issues raised 

on 15 October 2025 had all been resolved between that date and 1 December 2025. 
Stephen Parker’s Evidence 

44 The ETU relied on a witness statement made by Stephen Parker.30 He is employed by the CFMEU as an organiser. He has 
known Mr Cumins for about six years. He said that he and Mr Cumins speak regularly on the phone about construction 
industry issues that affect their respective members.31 

45 Mr Parker gave his account of a telephone call with Mr Cumins of 1 December 2025. He said he called Mr Cumins to talk 
about the video Mr Hannsen posted to Facebook that day. His version of the conversation is not materially different to 
Mr Cumins’ version detailed below, except he makes no reference to telling Mr Cumins the reasons why Mr Sinclair was 
seeking to access the Site.32 

46 Mr Parker was asked in cross-examination about when he had last spoken with a worker about the Site. Mr Parker said that 
while he could recall speaking with the health and safety representative or delegate, he could not say when that contact was. 
Initially he thought it might have been two or three weeks before 1 December 2025, but he could not be sure.33 

47 Mr Parker accepted that he had not himself been to the Site during the course of November 2025 and may not have attended 
the Site more recently than July 2025. When he was last on the Site he described it as ‘like a beach’ meaning that silica dust 
had not been adequately contained.34  

48 While he had not himself attended the Site for some time before 1 December 2025, he had read reports that other organisers 
had prepared about the Site to send to Hanssen and WorkSafe, and based on those reports his concerns about safety issues 
remained unchanged. He believed that unless there had been whole safety system changes, he would not expect there to have 
been any significant reduction in health and safety risks.35 

49 Mr Parker remained resolute that he knew about or was aware of safety issues on the Site, and that his reason for calling 
Mr Cumins was to encourage him to check on safety issues which he knew were likely to still be present on the Site. This, of 
course, is consistent with him encouraging Mr Cumins to contact Mr Sinclair for further details of the safety issues.36 

50 Like Mr Sinclair, Mr Parker did not give an account of having explained to Mr Cumins what the CFMEU’s purpose was in 
seeking entry on 1 December 2025. His evidence was that he did not know why Mr Sinclair was entering the Site that day. He 
was not asked in cross-examination about what he did or did not tell Mr Cumins in this regard.37 
Rory Cumins’ Evidence 

51 Mr Cumins gave evidence-in-chief by a witness statement,38 and was cross-examined. Mr Cumins has been an organiser for 
the ETU since 2022 and has held a right of entry permit under s 49N of the IR Act since 2022. He holds a Certificate IV in 
Work Health and Safety and in July 2025 completed right of entry permit holder training.39  

52 Mr Cumins said that he takes his rights and responsibilities as an entry permit holder seriously. He acknowledges that 
noncompliance would result in him being unable to continue to exercise rights of entry and therefore unable to fulfil his duties 
as an organiser.40 

53 Mr Cumins estimates he has exercised his right of entry under s 49I approximately 25 times. He had never sought to exercise a 
right of entry at the Garden Towers Project prior to 2 December 2025.41 

54 Mr Cumins described the lead-up to his attendance at the Garden Towers Project on 2 December 2025. At 4.15 pm on 
1 December 2025, he received a call from Mr Parker. He found Mr Parker to be credible and trustworthy. 

55 Mr Parker told Mr Cumins that Mr Hanssen had posted a video on Facebook showing Mr Sinclair and Mr Cardinal being 
denied entry to the Garden Towers Project site. According to Mr Cumins, Mr Parker told him that: 

(1) Mr Sinclair had been attempting to exercise a right of entry to investigate suspected safety breaches under s 49I of 
the IR Act; 

(2) Mr Parker had received reports from CFMEU officials and workers on the Garden Towers Project about poor safety 
onsite; 

(3) The reports he received concerned silica dust, which he said was everywhere, edge protection, that is, scaffolding 
not having kick boards to prevent things falling from the scaffolding, crib rooms being filthy and inadequate access 
to crib rooms. 

(4) He had photos and videos of safety issues that had been reported.42 
56 According to Mr Cumins, Mr Parker suggested he could contact Mr Sinclair for further details about the safety issues.  
57 After speaking with Mr Parker, Mr Cumins viewed the Facebook post that Mr Parker had referred to.43  
58 The video that was posted to Facebook was before the Court. It showed Mr Cardinal and Mr Sinclair being denied entry to the 

Site. There is some argument between the CFMEU officials and the Hanssen representatives about the legality of denying 
entry, and who bore responsibility for it. No particular safety issues are referred to, nor is there any reference to the particular 
statutory right of entry that the officials were seeking to exercise. 

59 After watching this post, at 4.45 pm. Mr Cumins called Mr Sinclair but there was no answer.44 
60 The next morning, 2 December 2025 at 9.19 am, Mr Cumins called Mr Sinclair again. He said that Mr Sinclair told him that he 

was attempting to enter the Site because the CFMEU had received safety reports about chemical storage, silica dust, access and 
egress, emergency procedures and evacuation, and hoists not having their 10-year tests. In cross-examination, he was asked 
whether Mr Sinclair said he and Mr Cardinal had sought entry under s 49I. He responded that he was not aware of that, but 
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agreed that he assumed the entry must have related to a safety breach.45 
61 Although Mr Cumins did not know Mr Sinclair well, having met him only a few times, he says he trusted his knowledge and 

judgment in combination with the information Mr Parker gave him. He based this trust, at least in part, on the fact that 
Mr Sinclair was a right of entry permit holder. 

62 Accordingly, Mr Cumins said that he ‘held a suspicion that s 19 of the WHS Act 2020 was being breached’ by Hanssen at the 
Garden Towers Project. On that basis, he decided to exercise his right of entry to investigate the suspected safety breach.46 

63 Mr Cumins arrived at the Garden Towers Project at approximately 10.55 am. He was advised that management were on their 
way to meet him. He was then met by Mr Simonds. Mr Cumins introduced himself as an organiser from the ETU and 
explained that he wanted to conduct a safety inspection under s 49I of the IR Act.47 

64 Mr Cumins accepted that he referred to having viewed the Facebook post, and having spoken to CFMEU organisers in the 
lead-up to his attendance at the Site.  

65 It would be Mr Simonds’ evidence that Mr Cumins said he was there in solidarity with the CFMEU.48 Mr Cumins denied he 
said those words.49  

66 At 10.59 am, Mr Simonds said he wanted to turn on his body worn camera. Mr Cumins said he would also start recording the 
interaction with his phone.50 Mr Cumins’ recording was tendered into evidence.51  

67 The pertinent parts of the recording show: 
(a) Mr Cumins introducing himself saying ‘g’day, I’m Rory Cumins from the Electrical Trades Union.’; 
(b) Mr Cumins asking Mr Simonds how he was going; 
(c) Mr Cumins referring to having seen the Facebook post, and speaking to two organisers of the CFMEU the previous 

day and that morning; 
(d) Mr Cumins saying that ‘based on those conversations’ he had a reasonable suspicion that there were safety breaches 

on the Site; 
(e) Mr Simonds asked Mr Cumins to ‘name the safety breaches’; 
(f) Mr Cumins named chemical storage, silica onsite, access/egress, concrete pipes in walkways, emergency procedures 

and evacuation procedures and the hoists not having had their 10-year tests; 
(g) Mr Simonds said ‘unless you can show me the safety breach, I’m not going to let you in on it’ and ‘If you’re coming 

in on silica then that’s got nothing to do with you.’; 
(h) Mr Cumins attempts to explain that if the silica and access ways affect workers onsite generally, it was a matter that 

concerned the ETU, but Mr Simonds interrupts him, talking about what measures were in place to control silica dust 
risks; 

(i) Mr Cumins says he is asking Mr Simonds ‘politely’ whether he is denying him access. Mr Simonds responds that 
based on what Mr Cumins had told him, and the suspected breaches ‘they are not good enough’ for him to let 
Mr Cumins onto the job site; 

(j) Mr Simonds says that if Mr Cumins had a photograph, it would be ‘happy days’, he would take Mr Cumins onto 
Site. Mr Cumins starts to explain that that is ‘why we do safety inspections.’;  

(k) Mr Cumins shows his state right of entry permit, and explains he was there under the State Act, under which he has 
a right of entry to ‘come in and do a safety inspection.’; 

(l) Mr Simonds said Mr Cumins thought that just because Mr Hanssen had put a video on Facebook, that was a reason 
to come here. Mr Cumins said no, the reason was a suspicion that workers were exposed to safety breaches. 
Mr Simonds denied any safety breaches, to which Mr Cumins said ‘we don’t know, that’s why we need to 
investigate.’; 

(m) At that point, a third person not visible on camera said ‘you need to have photographic evidence.’; 
(n) Mr Cumins asked ‘who told you that?’; 
(o) The third person said ‘the legislation.’; 
(p) Mr Simonds maintained that the reasons Mr Cumins was there was not valid, because it was based on the Facebook 

post and he could not say what the safety breach was; 
(q) The conversation ends with Mr Cumins thanking Mr Simonds for his time, shaking his hand and saying that he 

would take the matter up with the union’s legal team. 
68 The conversation ended at 11.04 am, and Mr Cumins then left the Site.52 
69 The recorded part of the discussion was civilised. Mr Cumins was calm, casual and polite throughout. It would be Mr Simonds’ 

evidence that before the cameras were turned on, Mr Cumins was agitated and behaving in an intimidating manner, but that he 
settled down once the camera was on.53 Mr Cumins denied this.54 

70 In cross-examination, Mr Cumins said: 
(a) He was not certain, but believed there was likely to be electrical works occurring onsite given it was a large 

construction site. Specifically, the lift installation would require electrical works; 
(b) He was not aware of any worker who could have been an ETU member; 
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(c) He did not ask Mr Parker to provide him with photographs of safety issues on the Site, nor ask Mr Parker or 
Mr Sinclair the precise location of silica dust issues; 

(d) He did not speak with any electricians or workers generally working at the Site, prior to arriving on 
2 December 2025; 

(e) He had not spoken to WorkSafe about the Site, before or after 2 December 2025; 
(f) In the past he had exercised right of entry after speaking with ETU members and other union organisers, as well as 

from people contacting him anonymously; 
(g) On one past occasion, when the initial contact was another union organiser, he contacted an ETU member who was 

working on the relevant site to check the information given before exercising the right of entry, but he denied this 
was ‘best practice’ or always necessary; 

(h) He accepted that he did not know how many ETU members were onsite, and he was not aware whether there were 
electrical workers present at the time he attended, although he expected or assumed there would be electrical 
workers attending the Site from time to time because the works involved lifts and electrical installations;  

(i) He agreed he did not tell Mr Simonds that Mr Parker had photographs of safety issues. 
(j) He agreed he did not accept an invitation from Mr Simonds to conduct a joint inspection with WorkSafe or call a 

worker onsite, although the evidence does not demonstrate that Mr Simonds made invitations to Mr Cumins in these 
terms. Rather, Mr Simonds’ suggestion was that Mr Cumins contact WorkSafe, and if WorkSafe ‘wanted to come 
on,’ that Mr Cumins could come with them. Mr Simonds’ suggestion that the ‘electrician’ be contacted was a 
reference to a licenced electrician who did not work on the job site but ‘looked after’ a group of electricians,55 
although his evidence later changed to ‘I think I was referring to any electrician on the job site… or any ETU 
member. Not electrician necessarily.’56 

(k) Mr Cumins agreed he relied entirely on what he was told by Mr Parker and Mr Sinclair as the basis for his seeking 
to exercise a right of entry.57 

Craig Simonds’ Evidence 
71 The respondents’ evidence comprised Mr Simonds’ evidence-in-chief in the form of his witness statement.58 
72 Mr Simonds is a mechanical engineer with 45 years’ experience in the mining and building construction sectors. He owns and 

operates Opulent Cabins Pty Ltd. Since 1 March 2024, he has been the Site Administrator for the Garden Towers Project 
pursuant to a contract between Hanssen and Opulent. As Site Administrator, he manages all aspects of the management of the 
construction as a support to Hanssen’s leading hands and site foremen. This includes being the first point of contact for all 
visitors to the Site.59 

73 Mr Simonds reports to Hanssen’s Managing Director, Darren Linton, and Mr Hanssen.60 
74 Large parts of Mr Simonds witness statement go into matters which are not relevant to a determination of whether there has 

been a contravention of the IR Act. Those matters relate to Mr Simonds’ previous interactions with CFMEU employees and 
officials, and his subjective state of mind. His witness statement was accepted into evidence on the basis that those matters 
may be relevant to penalty if a contravention is found.  

75 Relevantly, on 28 November 2025 and 29 November 2025, Mr Simonds received Form 2 Entry Notices requesting access for 
Mr Sinclair and Mr Cardinal to enter the Site on 1 December 2025 to speak to workers during their lunch break.  

76 At about 1.00 pm on 1 December 2025, Mr Simonds was informed that Mr Sinclair had arrived at the Site. He went to the gate 
where he saw Mr Hanssen, Mr Sinclair, Mr Cardinal and another Hanssen representative, John Morgan. While he, Mr Hanssen 
and Mr Morgan were talking to Mr Sinclair and Mr Cardinal, a group of workers began to congregate behind him. Mr Hanssen 
then said words to the effect that Mr Sinclair and Mr Cardinal could not come on site to meet with Hanssen workers because of 
the language that the CFMEU had used in previous site visits. He said he was not denying access but rather the workers 
themselves were.  

77 Mr Hanssen began recording the conversation on his mobile phone. 
78 Mr Morgan said words to the effect that the workers did not want Mr Sinclair and Mr Cardinal onsite. 
79 Mr Sinclair and Mr Cardinal then left. 
80 As to the events of 2 December 2025, Mr Simonds said that he was told that a union delegate was outside the gate, seeking 

entry based on suspected safety breaches. He called Ms Kayla Popperwell, an independent sub-contractor providing Health and 
Safety services to Hanssen, and asked her to meet him and the person he erroneously described as the ‘union delegate.’61 

81 At 10.55 am, he met Mr Cumins. He said that Mr Cumins told him he was ‘a delegate of the ETU.’62 
82 Mr Simonds remembers Mr Cumins saying: 

(a) that he had seen Mr Hanssen’s Facebook post and that he was concerned that Hanssen was denying the CFMEU 
entry to the Site. 

(b) That he had telephoned a colleague at the CFMEU the previous evening after viewing the Facebook post and he 
was there ‘in solidarity’ with his CFMEU colleagues; 

(c) He was seeking entry to the Site under s 49I of the IR Act.63 
83 Ms Popperwell arrived at about 10.58 am and introduced herself to Mr Cumins as the HSR Representative for the Site.64 
84 Mr Simonds was concerned that Mr Cumins was ‘becoming agitated and unhappy with the way the discussion was going.’ He 
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felt that Mr Cumins was trying to intimidate him and Ms Popperwell by ‘using demanding language’ and by the way he was 
standing. 

85 At 10.59 am he told Mr Cumins that he would start his body camera recording. Once he activated his body camera, Mr Cumins 
also began recording the conversation. 

86 Mr Simonds says that once the recording started, Mr Cumins again identified himself as a delegate of the ETU.65 The video 
shows Mr Cumins identified himself as an organiser with the construction division of the ETU.66 Otherwise, what 
Mr Simonds’ says about the discussion in his evidence-in-chief is corroborated by the video, although much of what is 
described at [67] above is not mentioned in Mr Simonds’ evidence-in-chief. For instance, he makes no reference to the fact that 
he said he would not let Mr Cumins in unless he could show him the safety breach, or where the safety breach was, that he 
suggested a safety breach had to relate to an electrical issue for him to allow entry, or that a photograph would satisfy him. 

87 Mr Cumins does not deny that he refused Mr Cumins entry. He says he formed the view that Mr Cumins was not seeking to 
exercise his right of entry for a genuine purpose. This was the reason for him refusing entry.67  

88 Mr Simonds said that the safety issues Mr Cumins listed were very similar to those identified by the CFMEU in October and 
November 2025, and that those concerns had been remediated by Hanssen and discussed with WorkSafe, although his evidence 
was that the only safety issue that had been discussed with WorkSafe since October 2025 was the 10-year service of the west 
hoist and the east hoist.68 

89 Mr Cumins notes, and it is not contentious, that neither Mr Cumins nor the ETU followed up any safety issues with Hanssen 
by any correspondence or further requests to access the Site. Mr Cumins did not accept his invitation to call WorkSafe.69 

90 Mr Simonds gave evidence-in-chief of a discussion he had with a WorkSafe officer on 27 November 2025. He says he told 
WorkSafe that Hanssen had provided service documentation for only one of two hoists, and that the WorkSafe officer ‘agreed 
Hanssen’s position was acceptable and that there was nothing more required from Hansen by WorkSafe.’70 

91 His evidence on this topic was either incomplete or simply unsatisfactory. He says WorkSafe contacted him to discuss the 
CFMEU’s letter of 15 October 2025, and in particular the issue of servicing of hoists. Yet the CFMEU’s letter of 
15 October 2025 does not mention the hoists or their servicing at all.71 

92 The contents of the 15 October 2025 letter, and what Mr Simonds says was the subject of discussions with WorkSafe, do not 
align. I am not prepared to accept that this discussion with WorkSafe supports a finding that any of the safety issues raised by 
the CFMEU in its letter of 15 October 2025 were resolved. 

93 Mr Simonds’ evidence in cross-examination was that he believed a union official seeking access to the Site had to prove to his 
satisfaction that there was a health and safety issue onsite, and had to convince him to his satisfaction that there was a risk. He 
readily agreed to this proposition: ‘100 per cent, yes.’ He said that Mr Cumins had no right of entry to tell him he had problems 
with silica dust when he knew he did not.72 At the date of the hearing he maintained that he was entitled to insist upon the 
provision of a photograph prior to admitting union officials to access the Site for safety inspections.73 

94 Mr Simonds’ view was that turning up to a job site having watched a video and speaking to ‘a couple of mates down the road 
at the CFMEU’ was bullying and intimidation.74 

95 When given an opportunity to explain his view that Mr Cumins was bullying him prior to the cameras being activated, 
Mr Simonds answered vaguely that it was Mr Cumins’ ‘manner’ ‘in the way he was conducting himself… he’s just coming 
round, making assertions… sprouting now that he has the right of entry.’75 He further said ‘the way he came in on the job site, 
sprouting the way he was, was- he-he was showing the normal traits of a union organiser.’ He contrasted the ‘normal traits of a 
union organiser’ with ‘a normal, sane person doing normal, sane things and not things that believe that you have the right over 
a normal human being to intimidate and bully them onto the job site.’76 The sum effect of his evidence was that a union official 
exercising a right of entry was by virtue of that fact a bully and that the exercise of a right of entry was, in and of itself, 
intimidation. 

96 Mr Simonds was asked in cross-examination whether he agreed that Mr Hanssen does not want a unionised workforce. He 
laughed as he answered ‘no, that’s not the case’ and went on to explain that the Garden Towers Project worked under a 
‘casualisation program’, whereby every worker is a casual employed through one of multiple labour hire companies, meaning 
it would be hard for unions to ‘get them all together as a collaborative’. He suggested that as a result, unionisation did not 
affect Hanssen in any way.77 

97 In his evidence-in-chief, Mr Simonds suggested that the CFMEU had ‘deliberately targeted Hanssen because Mr Hanssen has 
publicly sought to have a non-unionised workforce.’78 In cross-examination, Mr Simonds contradicted his own evidence. He 
denied that Mr Hanssen sought to have a non-unionised workforce, disagreed that Mr Hanssen is critical of the CFMEU and 
disagreed that Mr Hanssen had publicly sought to have a non-unionised workforce.79 His denials are not only contradictory, 
they do not sit easily with his eagerly proffered evidence of the ‘casualisation program.’ 
What is the effect of the s 49I(1) requirement for premises to be ‘where relevant employees work’? 

98 There are four preconditions for the exercise of a right of entry under s 49I(1): 
(a) The person purporting to exercise the right must be an authorised representative of an organisation; 
(b) The exercise must be during working hours; 
(c) The premises must be premises where relevant employees work; and  
(d) The purpose of the exercise of the right must be investigating any suspected breach of any of the laws listed in 

s 49I(1)(a) to (e). 
99 It is uncontroversial that preconditions (1) and (2) were met in this case. 
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100 It is an agreed fact that at all material times, persons who were employed by Hanssen to work at the Garden Towers Project 
were eligible to become members of the ETU. Yet in closing, the respondents submitted that absent knowledge of workers on 
the Site ‘at the relevant period in time,’ the power in s 49I cannot be properly exercised.80 Counsel submitted that a correct 
construction of s 49I requires knowledge that relevant employees are working at the premises. The submission was not 
developed beyond this, but when questioned by me, counsel qualified the submission somewhat, saying that the absence of 
knowledge of employees working at the premises is relevant to the assessment of whether the authorised representative could 
have had a proper purpose. The submission was then expanded again, to a submission that the minimum threshold for 
suspecting a breach cannot be met without actual knowledge of a relevant employee working at the premises.81 

101 I accept that an authorised representative’s state of knowledge about the existence of relevant employees working at the 
premises may in some circumstances be relevant to the authorised representative’s state of mind, and whether the authorised 
representative was exercising a right of entry for the purpose allowed by s 49I. However, the section does not, as a matter of 
construction, import a threshold requirement for the authorised representative to have knowledge that the premises are 
premises where relevant employees work. The only s 49I precondition set out in [98] that refers to a subjective state of mind is 
the fourth precondition. There are no words in s 49I(1) concerning the first three preconditions that direct attention to a 
subjective state of mind. They are just questions of objective fact.  

102 To the extent that the respondents submit that the relevant employees must be working at the premises at exactly the time when 
the right of entry is sought to be exercised, I also reject this contended construction of the precondition. If one of the purposes 
of s 49I is to promote compliance with the WHS Act, then it would defeat that purpose to require an authorised representative 
to wait until relevant employees were at work before seeking entry to investigate a suspected breach of the WHS Act, and 
therefore expose employees to the suspected safety hazard. Further, the right of entry could be subverted by the occupier by 
directing the relevant employees not to attend the work location.  

103 It follows from my conclusions that the third precondition is also met in this case. 
Did Mr Cumins suspect a contravention of the WHS Act so that his purported exercise of a right of entry was a proper 
exercise of that right? 

104 The respondents rely on Mr Simonds’ evidence that Mr Cumins expressly said to Mr Simonds that, after seeing the Facebook 
post, he was concerned that Hanssen had denied the CFMEU entry and was seeking entry ‘in solidarity’ with the CFMEU. 
Although the respondents do not rely on this evidence in isolation, it is the best evidence they point to of Mr Cumins having an 
improper purpose. 

105 Mr Cumins denied he said this. It is therefore necessary for me to make a finding as to whether Mr Cumins made the statement 
attributed to him by Mr Simonds.  

106 For the following reasons I prefer Mr Cumins’ evidence to Mr Simonds’ evidence and find that he did not make the statement 
relied upon. 

107 First, Mr Cumins’ planned his attendance at the Site, whereas Mr Simonds was taken off guard by it. Mr Cumins had time to 
consider his purpose and plan how to execute it. As Mr Simonds had no advance notice, the interaction would naturally have 
been more challenging for him. It was clear from the recorded part of the interaction that Mr Simonds was acting defensively 
and reactively. It is more likely his memory of the event is unreliable relative to Mr Cumins’. 

108 Second, Mr Simonds demonstrated a degree of animosity towards unions and union officials, as discussed at [95] above. When 
giving this evidence he had a heightened, fervent demeanour. His views are likely to have coloured his evidence. 

109 Third, in the part of the discussion that was recorded, Mr Simonds put to Mr Cumins that he had earlier made reference to the 
Facebook post, and having spoken with ‘his mates’ at the CFMEU. He did not accuse Mr Cumins of making the solidarity 
statement or the denied entry statement. Had these statements been made by Mr Cumins, I would expect Mr Simonds would 
have referred to them during the recorded conversation, as he had the other references. 

110 Fourth, evidence Mr Simonds gave about the recorded part of the discussion was clearly wrong. Although it may be a minor 
detail, Mr Cumins did not introduce himself as a delegate, as Mr Simonds said in his evidence. 

111 Fifth, Mr Simonds’ evidence was confused and contradictory in several respects. He contradicted his own evidence about 
whether Mr Hanssen had been publicly critical of the CFMEU as discussed at [97] above. His evidence as to whether 
Ms Popperwell was present when Mr Cumins is alleged to have made the solidarity statement and the denied entry statement 
was confused. In his evidence-in-chief, Ms Popperwell’s arrival is mentioned after his evidence about these statements.82 But 
in cross-examination he said she was with him at the time. He did not give a satisfactory answer to why his evidence-in-chief 
presented differently, saying: 

It's just the way that I've written it there. The fact that we’re talking three minutes between [10.48 am and 10.50 am], then 
if I should have, in your terminology, made a - a - a 40 - 48(d) when Ms Popperwell entered, it's not different. She was 
there when he - when Rory was carrying on. We wouldn't have activated the body cam if it wasn’t - if we didn’t believe 
that there was a reason to.83 

112 Sixth, Mr Simonds said that he made a note of the interaction in his diary on the same day of the discussion, that he relied on 
his note in preparing his evidence-in-chief because it was better than his own memory, but he did not produce the note and 
offered no reason for not doing so as part of his evidence. Further he was not confident that what he said in his evidence-in-
chief was identical to what he noted in his diary.84 

113 Finally, according to Mr Simonds’ evidence in cross-examination, Ms Popperwell witnessed Mr Cumins’ making the solidarity 
statement and the refusal of right of entry statement, but Ms Popperwell was not called as a witness. The respondents offered 
no reason why Ms Popperwell was not called as a witness. In these circumstances, I may conclude that Ms Popperwell’s 
evidence would not have assisted the respondents’ case.85 It allows me to draw an inference that the solidarity statement was 
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not made by Mr Cumins in Ms Popperwell’s presence with greater confidence.86 
114 The respondents invite me to find that Mr Cumins did not have the purpose required by s 49I, or at least had another or other 

improper purposes when he sought to exercise the right of entry because: 
(a) there was not an objective basis for Mr Cumins to have genuinely formed or held a suspicion that there was a 

breach of the WHS Act; and  
(b) in the lead-up to the exercise of the right of entry, the CFMEU had been denied right of entry and he had been 

speaking with CFMEU organisers about that fact. 
115 The following circumstances were relied on to show that there could be no objective basis for forming a suspicion: 

(a) Mr Cumins’ only source of information about the Site was gained from two brief telephone discussions with 
CFMEU organisers, whom he knew from the Facebook post were in dispute with Hanssen; 

(b) He did not provide particulars or details relating to his alleged safety concerns; 
(c) He had not been contacted by any ETU member or worker about safety issues; 
(d) He had not himself attended the Site or viewed it; 
(e) He did not know whether the ETU had members working at the Site at the relevant time;  
(f) He did not know whether there were workers who were eligible to be members of the ETU on the Site at the time; 
(g) He did not ask Mr Parker for, or rely on, any photographs, notes, or documents. 

116 The respondents characterised Mr Cumins’ sources for his suspicion as hearsay and non-probative. 
117 I do not agree that the information Mr Cumins acted on was non-probative. Mr Cumins did not act on Mr Parker’s information 

on its own. He sought further clarification from Mr Sinclair, in the knowledge that Mr Sinclair had attempted entry on 
1 December 2025. He made two calls to Mr Sinclair, and only sought to exercise the right of entry after he had spoken with 
Mr Sinclair. Mr Sinclair’s knowledge of the condition of the Site was contemporary, having conducted an inspection on 
15 October 2025. There was no evidence that Mr Sinclair ought to have concluded that all or any of the concerns raised on that 
date had been resolved by 1 December 2025. Mr Sinclair genuinely held strong concerns about safety on the Site.  

118 Two cases are illustrative. In CFMEU v JW Land Construction,87 a union organiser formed a suspicion as to possible 
breaches of Work Health and Safety Regulations 2011 (Cth) and Work Health and Safety Act 2011 (ACT) based on discussions 
with another organiser. The suspicion was found to be a reasonable one. In Construction, Forestry, Maritime, Mining and 
Energy Union v Hanssen Pty Ltd,88 a suspicion was formed based on information in the form of a photograph. The 
respondents submitted that there could not be a proper basis for suspecting a safety breach based on a photograph when the 
date of the photograph was unknown. His Honour Street J rejected that submission in circumstances where the relevant project 
was ongoing.  

119 A reasonable suspicion can be formed based on credible information from another union organiser. Even if Mr Cumins did not 
know when Mr Sinclair last observed the safety issues he described, because the project was ongoing, it was reasonable to 
suspect that the safety issues might continue to be present. 

120 Mr Sinclair and Mr Parker were both experienced union organisers in construction. They were both holders of right of entry 
permits. Nothing that Mr Parker or Mr Sinclair said to Mr Cumins was implausible, outrageous or incredible. It was reasonable 
for Mr Cumins to rely on their experience and take their word.  

121 Mr Cumins did not blindly rely on the information he received from Mr Parker and Mr Sinclair. As I have already said, 
Mr Cumins contacted Mr Sinclair to check Mr Parker’s information. Mr Sinclair’s information corroborated Mr Parker’s. 
Further, the information they provided Mr Cumins was grounded in fact, because both had attended the Site and observed its 
condition for themselves. 

122 The respondent is critical of Mr Cumins for not seeking to contact a worker on the Site. Information from a worker, in and of 
itself, would not provide better quality or more probative information than the information Mr Cumins received from 
Mr Sinclair. It might be more up-to-date information if the worker had been on the Site more recently than Mr Sinclair, but it 
could also be less informed. A worker may not perceive safety issues which a union organiser has perceived, because the 
worker is not trained in workplace health and safety.  

123 Mr Cumins was not required to seek details of the locations at which the safety issues were present, or more details of the 
safety concerns from Mr Sinclair. The ‘generalised’ concerns that were identified were of a ‘housekeeping’ nature, that is, a 
general lack of silica dust management, a general failure to keep access and egress areas free of hazards. They were suspicions 
that concerned the Site generally and it was acceptable to describe them in the terms that Mr Cumins did. It is difficult to see 
how the suspected breaches he raised about the 10-year testing of the hoist, and emergency evacuation procedures, could have 
been more particularised or detailed. Similarly, I consider reference to ‘chemical storage’ sufficiently identifies the nature of 
the safety suspicion held. 

124 While Mr Cumins did not know if relevant employees were on the Site at the time he was to exercise the right of entry, he 
reasonably assumed that relevant employees worked at the Site because it was a large construction project.  

125 Having found that there was an objective basis for Mr Cumins to have formed the suspicion which he said he had, the claimant 
has made out a prima facie case of contravention. This means that the respondents have a tactical onus to show that Mr Cumins 
had an improper purpose: Henderson v Queensland.89 It is for the respondents to adduce evidence to prevent this inference of 
fact being drawn.  

126 The factors that the respondents rely on to support a finding that Mr Cumins had an improper purpose are that: 
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(a) Mr Cumins attended the Site the day after the CFMEU had sought and been denied entry, and the day after 
Mr Hanssen had made the Facebook post; 

(b) Hanssen and the CFMEU were in dispute over entry issues; 
(c) Mr Cumins attended the Site after speaking with CFMEU organisers; 
(d) He did not accept Mr Simonds’ invitation to speak to Hanssen’s electrician; 
(e) He did not agree to contact WorkSafe or to come on the Site with WorkSafe; 
(f) He did not seek to gain access to the Site again, or write to Hanssen following 2 December 2025. 
(g) There is no evidence that safety breaches were in fact occurring as of 2 December 2025; 
(h) Hanssen is now accredited as a safe workplace by the Office of the Federal Safety Commissioner, having become 

accredited after 2 December 2025. 
127 The first difficulty the respondents face is that they have not articulated precisely what purpose they say I should infer 

Mr Cumins had. There was a suggestion that the purpose was to induce Hanssen to refuse entry, so as to set up Hanssen to 
contravene the IR Act. Of course, Mr Cumins could not have known that Hanssen would refuse him entry. That inference is 
unavailable.  

128 There was the suggestion that the purpose was to show ‘solidarity’ with the CFMEU. I take it this means to show support for, 
and have a common purpose with, the CFMEU. At one level, it can be said that all unions have a common purpose in 
protecting employees against work health and safety risks. If that is the common purpose that the respondents are referring to, 
then it cannot be said to be an improper purpose. Otherwise, my finding that Mr Cumins made no express reference to 
solidarity with the CFMEU means there is no evidentiary basis for the alternative inference the respondents seek to be drawn. 

129 Mr Cumins’ evidence was that he was not aware of disputation between Hanssen and the CFMEU about rights of entry, other 
than having seen the Facebook post. He learned of the Facebook post from Mr Parker. When he attended on 2 December 2025, 
he told Mr Simonds that he had seen the Facebook post, but he strongly denied that it was the reason he was attending or 
seeking entry. He said that he was seeking entry because he suspected safety breaches from his conversations with the two 
CFMEU organisers. That remained his evidence at hearing. His evidence on this was credible and there is no reason for me to 
reject it. 

130 It follows from what I said at [119] - [121] above, that I do not consider Mr Cumins’ failure to contact an electrician displaces 
the inference of fact I would otherwise draw. I note that Mr Simonds did not have a clear recollection of who he had in mind 
that Mr Simonds should be contacting, when he referred to the electrician. 

131 Mr Cumins adequately explained why he did not take any follow up action after the attendance on 2 December 2025. He 
reasonably expected that any further entry would be denied, and as he had not been permitted entry, he had no basis for 
contacting WorkSafe or writing to Hanssen about safety concerns. Both of those actions would follow naturally after 
conducting the inspection for which he had sought entry. 

132 A lack of evidence of safety breaches as at 2 December 2025 does not displace the inference as to Mr Cumins’ proper purpose 
either. There was evidence of safety breaches occurring on the Site prior to 2 December 2025, and in particular, on 
15 October 2025. 

133 The fact that Hanssen subsequently obtained accreditation is self-evidently not a matter that was within Mr Cumins’ 
knowledge at the relevant time and therefore cannot support a finding that is adverse to him. 

134 I find that there was a basis in fact for Mr Cumins to have formed a suspicion relating to breaches of the WHS Act, that he did 
have that suspicion and that his purpose in seeking to enter the Site on 2 December 2025 was to investigate the breaches he 
suspected were occurring. The respondents have failed to establish that Mr Cumins had an improper purpose in seeking to 
exercise his s 49I right of entry. 

Conclusion and Orders 
135 All of the preconditions for Mr Cumins to have a right to enter the Garden Towers Project under s 49I were present on 

2 December 2025. Accordingly, when Mr Simonds denied Mr Cumins entry, Mr Simonds intentionally and unduly hindered or 
obstructed an authorised representative in the exercise of the powers conferred by Division 2G of the IR Act, in contravention 
of s 49M(2).  

136 It follows that Hanssen, as the occupier of the Site and Mr Simonds’ principal, refused entry to the premises by a person 
entitled to enter the premises under s 49I in contravention of s 49M(1) and s 49M(2). 

137 I will hear further from the parties in relation to the penalties to be imposed in respect of these contraventions. 
R. COSENTINO 
INDUSTRIAL MAGISTRATE 
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Reasons for Decision 
THE COMMISSION: 
Introduction 
1 The brief background to the present appeal is set out in the Commission’s reasons of 8 September 2025 and need not be 

repeated: Henderson v Commissioner of Police [2025] WAIRC 00763.  Those reasons dealt with two applications.  The first 
was an application by the appellant to amend his notice of appeal and the second application being one to tender new evidence 
under s 33R of the Police Act 1892 (WA). 

2 The application to amend the notice of appeal was unopposed and it was granted.  The application to tender new evidence was 
opposed.  The Commission granted the appellant leave to tender new evidence from Dr Chapman, in a statement dated 
28 August 2025. Dr Chapman is a psychiatrist who has been treating the appellant since in or about 2024.  Dr Chapman’s 
evidence refers to a diagnosis that the appellant was, at the material times, suffering Post Traumatic Stress Disorder. 

3 Following the admission of new evidence by the appellant, under s 33R(6) of the Police Act, the respondent was provided a 
reasonable opportunity to consider the new evidence. In accordance with s 33R(8)(a) the respondent, on 9 October 2025, 
issued reformulated reasons for the appellant’s removal.  At that point, the respondent did not tender new evidence in response 
to the new evidence tendered by the appellant, in accordance with s 33R(8)(b) of the Police Act.  Importantly, reformulated 
reasons are, by s 33R(10)(b), to be considered by the Commission as if they had been the reasons for the removal of the 
appellant in the first instance, under s 33L(5)(a).  We consider this issue further below. 

4 Subsequently, following the issuance by the respondent of his reformulated reasons for removal, the Commission made 
directions on 29 October 2025 for the hearing of the substantive appeal.  The appeal was listed for hearing on 9 and 11 March 
2026.  On 6 March 2026, the appellant’s solicitors provided both the respondent and the Commission an amended statement of 
Dr Chapman which the appellant proposed to rely upon. The amended statement of Dr Chapman provided further detail in 
relation to his diagnosis of the appellant with PTSD and also his opinion of the appellant’s presentation with symptoms of 
major depressive disorder. 

5 Reference is also made in Dr Chapman’s March 2026 statement to his consultation with the appellant’s psychologist, 
Ms Mitchell.  Dr Chapman went into further detail in his statement in relation to symptoms of PTSD, including that relevant to 
a PTSD flashback or episode.  Based on further information received by him, Dr Chapman expressed the opinion that the 
incident which occurred on the night in question on 8 August 2024, between the appellant and his wife Mrs Henderson, was 
the result of a PTSD episode.  Dr Chapman also referred to ongoing treatment of the appellant and his management of 
symptoms which in Dr Chapman’s view, the appellant had responded well to. 

6 Dr Chapman’s March 2026 statement was annexed to a Form 1C – Application filed on 9 March 2026, the first day listed for 
the hearing of the appeal.  That application was opposed by the respondent. After hearing argument, the Commission granted 
leave for the tender of new evidence under s 33R in the form of the amended statement from Dr Chapman.  As a consequence, 
and given the respondent’s right to consider that new evidence, and the Commission’s obligation to provide the respondent 
with a reasonable opportunity to do so, as required by s 33R(6), the hearing of the appeal was adjourned.  Subsequently, on 
21 May 2026, the respondent issued further reformulated reasons for removal, maintaining his decision to remove the 
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appellant. 
7 Additionally, as is his right, the respondent tendered responsive evidence to the March 2026 Dr Chapman statement under 

s 33R(8)(b).  That responsive evidence was in the form of a further report of Dr Piirto, filed on 27 May 2026.  The appeal had 
been relisted for hearing on 29 May 2026.  On 29 May 2026, in the early hours of the morning, the appellant’s solicitors 
emailed to Chambers an amended substituted notice of appeal, in response to the further reformulated reasons. 

8 At the commencement of the hearing, counsel for the appellant addressed the proposed amended substituted notice of appeal 
and the reformulated appeal grounds.  In short, counsel informed the Commission that the proposed amended substituted notice 
of appeal, which is very substantial running to some 14 pages and proposing 30 grounds and sub-grounds, replacing the 
previous 12 grounds and sub-grounds, arose from first, the further reformulated reasons issued by the respondent.  Second they 
are responsive to the new evidence tendered by the respondent in the form of Dr Piirto’s supplementary report dated 8 May 
2026. Additionally, they contain some re-drafted existing grounds of appeal. Some grounds have been abandoned. 

9 Counsel for the respondent acknowledged the further reformulated reasons for removal and the new evidence that he has filed, 
provided the ability for the appellant to amend his grounds of appeal to be responsive to that new material.  However, the 
respondent opposed those proposed amendments to the appeal grounds which are not responsive to the respondent's further 
additional material.  In a brief reply, counsel for the appellant submitted that the further reformulated reasons and the new 
evidence of Dr Piirto, raise new issues that the appellant is obliged to respond to.  Furthermore, the appellant submitted that in 
light of Dr Piirto’s latest report, there is now a contest between the appellant and the respondent in relation to the appellant’s 
PTSD diagnosis, which did not exist previously. 

10 After having heard from the parties, and in light of the further reformulated reasons for removal, the additional report from 
Dr Piirto, and the proposed amended substituted notice of appeal containing a substantial revision of the grounds of appeal, the 
Commission agreed that submissions in support of and in opposition to the amended substituted notice of appeal ought be put 
on in writing over a short time frame. The appeal was adjourned to enable this to occur. 

11 The appellant filed an outline of written submissions in support of his proposed amended grounds of appeal on 5 June 2026 
and the respondent filed his outline of submissions on 12 June 2026. Additionally, the appellant filed brief written submissions 
in reply on 24 June 2026.  The filed submissions are lengthy, running to some 80 pages in total.  This has required detailed 
consideration by the Commission, in a timeframe that is very compressed. 

Uncontested amendments 
12 The respondent does not oppose those proposed amendments to the grounds of appeal that it considers are responsive to the 

new and responsive evidence in relation to the amended Dr Chapman statement of March 2026, the supplementary report of Dr 
Piirto of May 2026 and the May 2026 further reformulated reasons.  This includes proposed grounds A(2)(b); A(3)(a); A(3)(b); 
A(4)(c); A(5)(b)(iii) and C.  Having regard to the submissions made by both parties, it is accepted that those amendments to 
the grounds of appeal should be made. 

Contested proposed amendments 
13 The rest of the proposed amended grounds are opposed by the respondent.  The opposition of the respondent is expressed on 

three bases which are: 
(a) Proposed grounds A(1)(b), A(1)(c), A(5)(b)(i)-(iii) and A(5)(c)(i)-(iv) are said to alter the nature of the case to 

be put by the appellant through the raising of new contentions, which could have been advanced previously; 
(b) Proposed ground A(1)(a) is said to reformulate a former ground which could have been advanced previously; 

and 
(c) Proposed grounds A(2)(a), A(4)(a), A(4)(b), A(4)(d)(i), A(4)(d)(ii)(A)-(C) and (E), B, and D are said to not be 

reasonably arguable, and should not be permitted on this basis. 
14 An overarching submission of the respondent was to the effect that at this late stage of the proceedings, other than the 

unopposed amendments, no further amendments to the grounds of appeal should be made due to delay and prejudice that the 
respondent would suffer. 

Appellant’s position 
15 The appellant does not press ground A(5)(a) which is now included in the proposed ground D.  Ground A(4)(d)(ii)D is no 

longer pursued. 
16 As to the general approach to apply to the present application, the appellant submitted that the Commission has a broad 

discretion in accordance with s 26(1)(a) of the Industrial Relations Act 1979 (WA) as applied by s 33S of the Police Act.  
Relevant too on the appellant’s submissions, is the general approach to amendments as set out in Aon Risk Services Australia 
Ltd v Australian National University [2009] HCA 27; (2009) 239 CLR 175. 

17 The appellant contended that the proposed amendments should be viewed from two perspectives.  First, those that are 
responsive to the May 2026 further reformulated reasons of the respondent and the new and responsive evidence.  Second, in 
reliance on the approach of Kenner C (as he then was) in Gordon v Commissioner of Police [2010] WAIRC 00334; (2010) 90 
WAIG 645 at [46]-[47], that an amendment to the grounds of appeal is a matter involving the exercise of a broad discretion.  It 
should enable the real controversy between the parties to be determined, subject to demonstrated prejudice to the other party 
and the lateness of the application (see too: Waddell v Commission of Police [2012] WAIRC 00112; (2012) 92 WAIG 254). 

18 In this context, the appellant contended that prejudice means forensic prejudice, in that the respondent may have adduced 
additional or different evidence to that already advanced.  Unless this can be established, the appellant contended that the 
proposed amendments should be granted, otherwise the appellant is shut out from advancing matters that may be significant for 
his appeal. 
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Respondent’s position 
19 Having regard to the history of this matter, set out above, overall, the respondent contended that it is now too late in the 

proceedings for the appellant to seek to amend his grounds of appeal to the extend proposed.  Whilst accepting the principle 
discussed in Gordon applies, in that amendment should be granted if it will enable the real controversy between the parties to 
be determined, this is also subject to the issue of established prejudice and the lateness of the application, such as in the recent 
decision of the Commission in JD v Commissioner of Police [2026] WAIRC 00136; (2026) 106 WAIG 625.  In the present 
appeal, the respondent submitted that the appellant has made conscious decisions to progress his appeal on a certain basis.  
Steps have been taken by the appellant in terms of the existing amended grounds of appeal and written submissions have been 
made, including the tender of new evidence on two occasions. 

20 We pause to note however, that the Commission’s decision in JD is distinguishable.  In this matter, as opposed to the 
circumstances dealt with in JD, there has been not only the tender of substantial new evidence on two occasions, but there has 
also been the reformulation of reasons by the respondent on two occasions. These are material and important considerations, as 
each case will turn on its own facts and issues. 

21 The respondent accepts that some of the prejudice occasioned by delay is ameliorated by the appeal being listed for hearing on 
27 July 2026.  Regardless, the respondent contended that given the late stage of the proceedings, there is a need for a 
compelling explanation from the appellant to justify the grant of amendments other than those not opposed. In this respect, the 
respondent accepted the unopposed proposed amendments may be regarded as responsive to the further reformulated reasons 
of the respondent and the new and responsive evidence.  The respondent submitted that such an explanation is not open in 
relation to the opposed grounds. 

22 The extent of the proposed amendments on the respondent’s submissions, gives rise to the prejudice of delay.  The respondent 
contended that the appeal has been listed for hearing for one day on three separate occasions and the appeal could have been 
heard some months ago.  To grant the further amendments beyond those unopposed, will result inevitably in additional delay 
and the need for the parties to prepare further amended written submissions and generally engage in further preparation for the 
hearing present listed.  There was also the prospect, according to the respondent, that if the appeal is successful, and the 
appellant is reinstated, the respondent would be liable for backpay to the date of the appellant’s removal. 

23 Additionally, the respondent contended that he would be liable for the costs thrown away in terms of additional preparation 
time that cannot be recovered in the Commission being a no costs jurisdiction. 

24 As to the stage of the case, the respondent submitted that given the matter has now been relisted for hearing for a third time, 
the lateness of the proposed amendments resulting from the appellant’s late filing of the new evidence in the form of the March 
2026 Dr Chapman statement, then this weighs substantially against for grant of leave to amend.  It was submitted that this 
circumstance is in contrast to the circumstances dealt with in Gordon.  In that case, the appeal had yet to be listed for hearing.  
We note however, that in Gordon, the new evidence tendered was relatively minimal, and there was no reformulation of the 
respondent’s reasons for removal, in contrast to the circumstances of the present case. 

25 The respondent submitted that given that the appellant had relied on the present amended grounds of appeal, and the earlier 
forensic decisions that he has made, it should not be now open for the appellant to reframe his case with the benefit of 
hindsight, especially at this late stage of the proceedings. 

Consideration 
26 In determining the present application, it is important to appreciate the impact of reformulated reasons of the respondent under 

s 33S(8)(a) of the Police Act. 
27 First, there is no obligation on the respondent to reformulate his reasons in the face of new evidence being tendered by an 

appellant on an appeal.  However, should he exercise his right to do so, then reformulated reasons under s 33S(9) may be 
different from or additional to, reasons given to an appellant under s 33L(5)(a) when a police officer is removed. 

28 Where the respondent does exercise his right to reformulate his reasons for removal, then by s 33S(10)(b), those reformulated 
reasons are to be regarded by the Commission as if they were reasons given to an appellant under s 33L(5)(a), on the police 
officer’s removal. 

29 Given this statutory scheme, in our view, procedural fairness requires, where the respondent does exercise his right to 
reformulate his reasons for removal, and those reformulated reasons contain different or additional reasons, that an appellant be 
given a reasonable opportunity to respond to those reformulated reasons on the appeal. 

30 As to the approach of the Commission to amendments, while the  Commission is not a court of pleadings, Aon as applied in 
JD, is a useful guide to the exercise of the Commission’s discretionary power to amend under s 27(1)(l) of the Act, as adopted 
by s 33S of the Police Act (see too Mann v Bankwest [2020] WASCA 35; Hightime Investments Pty Ltd v Lungan [No 2] 
[2010] WASC 296).  The power to amend in this jurisdiction, however, is always subject to the overriding consideration of 
s 26(1)(a) of the Act, adopted in s 33S.  Equity and good conscience is the touchstone of the Commission’s jurisdiction.  As 
Kenner C (as he then was) said in Gordon at [35]: 

The power to amend is a discretionary power and it is to be exercised consistent with s 26(1) of the IR Act. As was said in 
Cockburn Cement a purpose for which an amendment to proceedings under s 27(1)(l) of the IR Act can be made is to “do 
what is necessary to enable the expeditious hearing and determination of all the relevant issues…” 

31 At [46] Kenner C (as he then was) added: 
Furthermore, the general principles in relation to amendments are such that an amendment to a proceeding should be 
allowed if it will enable the real controversy between the parties to be decided.  This is subject to other factors such as any 
demonstrated prejudice to the other party to the proceedings, the lateness of the application to amend, etc:  Kellerman v. 
Hansel Properties Ltd [1987] AC 189. (sic Ketteman) 
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32 We will deal with each of the disputed proposed amendments, and for convenience, consistent with the categorisation of them 
by the respondent in his written submissions. 

Seeking to alter the nature of the dispute 
Ground A(1)(b) 
33 This proposed amendment is said to be responsive to the May 2026 further reformulated reasons of the respondent and the 

May 2026 Dr Piirto report.  The appellant submitted that whilst the issue of the appellant’s candour was first raised in the 
October 2025 Dr Piirto report, the May 2026 further reformulated reasons expanded the respondent’s consideration of the 
appellant’s assessment by Dr Piirto into both subjective and objective aspects.  The appellant submitted that this proposed 
sub-ground responds to both of these aspects and the contention is that the respondent failed to engage with the compelled 
managerial setting in doing so.  Further, the appellant contended that this issue was contained in the former ground C and is a 
refinement of that ground, the respondent was on notice as to it and therefore there is no prejudice. 

34 We are not persuaded that the May 2026 further reformulated reasons constitute an expansion of the respondent’s reasons in 
this respect.  The appellant was on notice that the respondent considered that the appellant misled Dr Piirto which caused the 
respondent to have similar doubts as to his candour with Ms Mitchell and Dr Chapman.  The reference to both subjective and 
objective factors in the May 2026 further reformulated reasons does not alter this. The compelled managerial context of 
Dr Piirto’s assessments was referred to by the respondent in his written submissions filed on 3 March 2026, for the purposes of 
the hearing listed on 9 and 11 March 2026.  The old ground C did not raise this issue of a compelled managerial context.  This 
amendment is refused. 

Ground A(1)(c) 
35 This proposed sub-ground refers to the appellant’s assertion of long-term symptom minimisation.  The appellant contended 

that it is responsive to the May 2026 further reformulated reasons and the May 2026 Dr Piirto report.  The appellant contended 
that the link to the May 2026 further reformulated reasons refers to the subjective presentation of the appellant to Dr Piirto, 
consistent with symptom minimisation. 

36 We accept that long-term symptom minimisation is not new.  The respondent correctly noted that Dr Chapman did not raise it 
for the first time in his March 2026 report at [17], as the same statement was made at [14] of Dr Chapman’s August 2025 
statement.  This linkage was referred to in the respondent’s further reformulated reasons at p 2.  Thus, the issue of symptom 
minimisation has been on foot on the evidence since late last year.  Whilst, as the respondent submitted, we are not necessarily 
persuaded that this issue is responsive to the respondent’s reference to the ‘two limb’ approach from Dr Piirto’s reports, this is 
not of itself, a reason to reject the amendment. 

37 The impact of a PTSD diagnosis on the appellant’s reluctance to fully disclose his mental health condition is clearly raised in 
the existing ground C.  ‘Symptom minimisation’ is another way of expressing the same issue as ‘initial reticence with regard to 
disclosing the full extent of his mental health conditions’ and linking them to PTSD and depression and the appellant’s 
willingness to be forthcoming regarding his symptoms.  These matters are also directly raised by the appellant in his written 
submissions at [46]-[48] and the respondent has been on notice of them since the filing of those submissions on 27 February 
2026. 

38 We consider that the proposed sub-ground is a matter of refinement, and not one occasioning material prejudice. 
Grounds A(5)(b)(i) – (iii) 
39 Given that ground A(5)(b)(iii) is unopposed, we take it that the respondent’s opposition is to grounds A(5)(b)(i) and (ii).  The 

appellant contends that these proposed sub-grounds, raising the issue of prior conduct by the appellant being part of a 
progressive PTSD related deterioration, are directly responsive to the May 2026 further reformulated reasons and the 
May 2026 Dr Piirto report. 

40 The issue of those diagnosed with PTSD not usually being physically aggressive towards their partners, was raised for the first 
time in the May 2026 Dr Piirto report on p 8, in response to question 7 posed by the respondent.  This issue was taken up and 
addressed specifically in the respondent’s May 2026 further reformulated reasons at p 5 in the second paragraph.  We accept 
that these proposed grounds are responsive to this material and they will be allowed. 

Grounds A(5)(c)(i) – (iv) 
41 As to sub-ground A(5)(c)(i), the appellant submitted that this issue addresses the contention that prior incidents involving the 

appellant, occurred because he suffered the effects of undiagnosed PTSD.  The appellant relied on materials in the reg 92 
Bundle and also the March 2026 Dr Chambers statement at [5].  We note that this is the same as the August 2025 Dr Chambers 
statement at [4].  The proposed sub-ground A(5)(c)(ii) refers to Mrs Henderson’s account of the appellant’s deteriorating 
conduct, and the respondent’s failure to engage with it.  It was submitted that the issue raised is directly responsive to the May 
2026 further reformulated reasons and the May 2026 Dr Piirto report. 

42 Both issues arise from the more developed treatment of the appellant’s prior conduct in both of these documents.  Whilst the 
issue of the appellant’s prior conduct was alluded to in the original and reformulated reasons, the May 2026 further 
reformulated reasons places the prior incidences involving the appellant, including an history of ‘threatening or assaultive 
behaviour towards Mrs Henderson’ (at p 4) and Mrs Henderson’s observations, in greater focus.  The issue of aggressive or 
destructive behaviours is also raised at p 5 of the further reformulated reasons.  It is also mentioned in the May 2026 Dr Piirto 
report at both p 5 and p 8. 

43 This is an example of where the further reformulated reasons may not have raised additional issues, but rather, raise an issue 
that has been dealt with differently for the purposes of s 33S(9) of the Police Act.  For the purposes of this provision, the 
ordinary meaning of ‘differ’ is ‘2. To make unlike, different, or distinct; to cause to vary; to differentiate.  3. To be not the 
same; to be unlike, distinct, or various’ (Shorter Oxford English Dictionary).  These sub-grounds should be allowed.  



2284                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

44 The proposed sub-ground A(5)(c)(iii) is a legal issue, and it is difficult to see any material prejudice that it could cause the 
respondent.  The respondent will have ample opportunity to respond to it on the hearing of the appeal.  This sub-ground should 
be allowed. 

45 As to the proposed sub-ground A(5)(c)(iv), this is not directly responsive to the May 2026 further reformulated reasons as 
there is no reference made to it.  The appellant contended however that this is the basis for allowing the amendment.  Whilst 
the respondent relies on prior incidents by the appellant in the May 2026 further reformulated reasons in an expanded way, 
which we accept they do, the reasons doubt any of the prior incidents could have been caused by the appellant’s PTSD.  In 
dealing with the prior incidents in this way, the respondent has failed to engage with the evidence of Dr Chapman in his 
March 2026 report at [20] to the effect that the appellant has responded positively to treatment and that there have been no 
further incidents, and that this is evidence that the appellant’s PTSD was the cause. 

46 We consider this sub-ground should be allowed. 
Reformulation of existing ground 
Ground A(1)(a) 
47 No initial submission was made by the appellant in support of this sub-ground.  The respondent contended that this issue is 

already covered by the existing ground C.  He contended that the proposed amendment only seeks to alter some phrases used 
in the present ground C.  The respondent also submitted that the appellant has been on notice that he did not accept the 
appellant’s reasons for him being less than candid with Dr Piirto from the beginning.  Additionally, it was submitted that the 
appellant has not sought to anchor the proposed amendment to the new or responsive evidence and that the reference to 
symptom minimisation is in Dr Chapman’s August 2025 statement at [13] (sic [14]).  In short, the respondent contended that 
the appellant simply seeks to reformulate the ground in more favourable terms. 

48 Given that the issue is not at all new, and involves only a reformulation of an existing ground that the respondent is already in a 
position to address, there can be no material prejudice to the respondent in these circumstances.  We accept the obvious that the 
amendment is late, however, such should not be a prohibiting factor given the prospective date of hearing.  We would allow 
this amendment. 

Not reasonably arguable 
49 The respondent contended that the proposed grounds A(2)(a), A(4)(a), A(4)(b), A(4)(d)(i), A(4)(d)(ii) (A)-(C), (E), B and D 

are not reasonably arguable.  It was submitted that on this basis the proposed amendments should be rejected.  The difficulty 
with this broad contention is that whether a proposed amendment is arguable, is not an independent basis for refusing it.  The 
grant or refusal of an amendment does not involve consideration of only a factor. All relevant considerations need to be taken 
into account and weighed in the balance.  The merits may come into play if a proposed amendment on its face is doomed to 
fail.  The just resolution of a proceeding, having regard to all relevant factors, as opposed to only whether a matter is arguable, 
is the preferred approach: Aon per Gummow, Hayne, Crennan, Kiefel and Bell JJ at [105].  Ultimately, whether a ground of 
appeal will succeed or not, is a matter for the Commission on the hearing of the substantive appeal.  Nonetheless, we will 
endeavour to deal with each of the proposed amendments under this category in turn. 

Ground A(2)(a) 
50 The appellant contended that the May 2026 further reformulated reasons make it clear, in referring to the May 2026 Dr Piirto 

report, that the respondent accepted Dr Piirto’s objective assessment of the appellant as reliable, and used this to base his lack 
of candour finding against the appellant.  Concurrently, the appellant submitted that the respondent used the appellant’s 
admitted misleading subjective account to Dr Piirto as a basis to doubt the appellant’s candour with Dr Chapman and 
Ms Mitchell. 

51 On this basis, the appellant contended that the respondent cannot use the acknowledged misleading subjective account to call 
into question the Dr Chapman and Ms Mitchell conclusions, whilst at the same time, relying on Dr Piirto’s conclusion, in part 
based on the same subjective account by the appellant. 

52 The respondent contended that the appellant has misconstrued the conclusions reached in the May 2026 further reformulated 
reasons.  In referring to relevant passages of the reasons, the respondent submitted that the reasons do not accept all of 
Dr Piirto’s conclusions and reject conclusions of Dr Chapman and Ms Mitchell. The respondent contended that the conclusion 
was that the medical evidence was inconclusive and inconsistent.  On this basis, the respondent could not accept the appellant’s 
conduct was sufficiently explained or excused. 

53 It is accepted that the respondent in the May 2026 further reformulated reasons made reference to the inconsistent and 
inconclusive medical evidence, at p 3 of the reasons.  At the same time however, the respondent also concluded that he was not 
persuaded that the appellant had a PTSD flashback on 8 August 2024.  The same conclusion is stated at p 4 of the reasons. 

54 There are arguments open as to the basis of the conclusions reached by the respondent in light of the contentions of both the 
appellant and the respondent concerning this proposed amendment.  The appellant’s contentions are not plainly so untenable as 
to be unarguable, on a reading of the May 2026 further reformulated reasons as a whole.  There is no material prejudice to the 
respondent in the appellant raising the issue.  The May 2026 further reformulated reasons are far more fulsome than the 
October 2025 reformulated reasons and consider in particular, the May 2026 Dr Piirto report in some detail.  This amendment 
will be permitted. 

Ground A(4)(a) 
55 This proposed ground is said by the appellant to be directly responsive to the May 2026 further reformulated reasons and on 

this basis, it should be allowed.  We agree that the contribution of other factors and the conclusion of the respondent, that the 
accumulation of these factors did not ‘explain or excuse’ the appellant’s conduct, is a live issue.  As the appellant submitted, 
this is referred to in all of the reasons for removal in various ways. 
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56 The May 2026 further reformulated reasons, however, take the issue further.  At p 4 the reasons specifically refer to the new 
evidence in the form of the May 2026 Dr Piirto report. Reference is made to medication changes and alcohol consumption and 
the effects of both in terms of causing or contributing to the appellant’s conduct.  Presumably on the strength of the reasoning 
in Commissioner of Police v Smith [2010] NSWIRComm 162, the appellant contends that, and as based on his already filed 
submissions, a causal contribution to conduct by a recognised psychiatric conduction explains the conduct. 

57 Whether, and if so, to what extent, the appellant’s contentions are made good on the appeal, is a different issue.  The ground 
itself is not hopeless.  It is partially responsive to the May 2026 further reformulated reasons, and will also involve a matter of 
law as to whether the presumption the appellant asserts is successful on the appeal.  The amendment will be permitted.  There 
is some merit in the submission that to an extent, the existing grounds A and B, refer to similar issues. 

Ground A(4)(b) 
58 This proposed sub-ground, for similar reasons in relation to ground A(4)(a), involves the contention that the March 2026 

Dr Chapman statement at [16], provides evidence of the independent effect of the PTSD diagnosis as being causative of the 
8 August 2024 incident, irrespective of the presence of alcohol consumption or medication cessation.  The substance of 
Dr Chapman’s statement at [16], provides an arguable basis for the assertion made in this proposed sub-ground.  It is at least in 
part responsive to the May 2026 further reformulated reasons. 

59 To the extent that the respondent correctly refers to prior reference to other contributing factors in the earlier reasons for 
removal, and in the existing grounds of appeal, then there can be no material prejudice to the respondent as the matter is not 
one unanticipated.  This sub-ground will be allowed. 

Ground A(4)(d)(i) 
60 As to this proposed sub-ground, the appellant maintained that for the first time in the May 2026 further reformulated reasons, 

mitigation is raised as a central alternative position.  In reliance on Smith, the appellant submitted that this is an erroneous 
conclusion at law, on the basis that if it is established on the evidence, a recognised psychiatric condition is exculpatory and 
not merely mitigatory.  On the other hand, the respondent contended that the appellant has conflated the issues of causation in 
relation to the appellant’s conduct on 8 August 2024 and on prior occasions, and mitigation.  The respondent further contended 
that the issue of acceptance of the appellant’s mental health condition as the cause of all the appellant’s conduct, did not 
change the respondent’s view that this was insufficient to mitigate the appellant’s conduct, and this was not a new position as it 
has been consistently held by the respondent. 

61 In response, the appellant contended that the issue raised is essentially one of law and there is no prejudice that can arise for 
the respondent.  We agree that this amendment should be made. 

Grounds A(4)(d)(ii) (A)-(C) and (E) 
62 The appellant contends that these sub-grounds are responsive to the May 2026 further reformulated reasons.  It is contended 

that the reference to the appellant’s lack of contrition in the ‘mitigation’ section of the reasons is deployed in a new way to 
reduce the weight of the mental health evidence in mitigation.  The sub-grounds then refer to various particulars including the 
appellant’s expression of remorse and shame for him and his family; and that he felt like a criminal; amongst other matters. 

63 We do not need to consider whether these sub-grounds are arguable.  The issue of lack of contrition expressed in the 9 October 
2025 reformulated reasons and the May 2025 further reformulated reasons are in identical terms.  This is expressed in terms of 
an additional concern by the respondent, and we do not consider it is deployed in the manner contended for by the appellant in 
the May 2026 further reformulated reasons, and cannot be seen as a response to those reasons.  We would refuse these 
sub-grounds on that basis. 

Ground B 
64 The thrust of this proposed ground is one of law, to the effect that s 33ZC of the Police Act required the respondent, on 

forming a reasonable suspicion of medical unfitness of the appellant, or it being open to do so, failed to consider the option of a 
medical board examination.  The appellant referred to the May 2026 further reformulated reasons, the May 2026 Dr Piirto 
report and the March 2026 Dr Chapman statement, as providing a foundation for the alleged failure by the respondent to 
consider this option.  The appellant contended that the respondent’s failure to engage with this issue in light of the new medical 
evidence, is what the proposed ground responds to. 

65 In any event, the appellant submitted that the ground raises a pure question of law, as noted above, as to the legislative purpose 
of the medical retirement provisions of the Police Act, in view of all of the material before the Commission.  The appellant also 
contended that the proposed amendment in B is an extension of the existing ground [E](b). 

66 The respondent opposed the amendment on the basis that the appellant misunderstood the medical retirement process and that 
the respondent is not required to direct a police officer to a medical board, in the absence of sufficient evidence.  Further, the 
respondent contended that the medical retirement process is speculative, and cannot be considered by the Commission in 
determining whether the appellant’s removal was unfair. 

67 In addition to these matters, the respondent contended that given that the appellant had already been removed, there was no 
basis for him to be medically retired.  Also, the evidence now before the Commission in the form of the Dr Chapman 
statements, was not before the respondent at the time of the appellant’s removal. 

68 As to these issues, we note that under s 33R(7) of the Police Act, on the tender of new evidence, the respondent is to be given a 
reasonable opportunity to consider that evidence, and may revoke a removal decision under s 33N(2).  Whilst it may be a 
matter for argument, such an option if exercised, would seem to not then preclude the respondent, in light of new evidence as 
to the medical fitness of a police officer, to exercise his discretion under s 33ZC of the Police Act.  It should be emphasised 
however, that nothing said in this respect should be taken even as a preliminary view of the Commission, and may not reflect 
the Commissison’s view in its final decision on this appeal. 
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69 As we have noted earlier, the effect of a reformulation of reasons for removal enables the respondent to respond to new 
evidence, but on the basis that the reformulated reasons for removal become the reasons for removal under s 33S(10)(b), for 
the purposes of s 33L(5)(a). 

70 Whilst we accept the issue raised is not new, it is a question of law; it is based on material already before the Commission; it 
has already been addressed in the parties’ written submissions, and the respondent does not point to any material prejudice if 
the amendment is made.  We would allow it. 

Ground D 
71 Proposed ground D is a ‘catch all’ ground that contends that had the respondent not made the errors alleged by the appellant in 

ground A, dealing with the alleged failure by the respondent to engage with the appellant’s PTSD diagnosis, then he should 
have been satisfied that the appellant’s PTSD caused or significantly contributed to his conduct towards his wife on 8 August 
2024 and on prior occasions. 

72 The appellant contended this is responsive to the May 2026 further reformulated reasons, in referring to the respondent’s 
conclusion that he was not satisfied that the appellant’s PTSD caused or significantly contributed to, his conduct.  Further, in 
the mitigation section of the reasons, that even if the respondent did accept this to be so, the mental health evidence did not 
sufficiently mitigate the conduct.  The appellant submitted that the proposed ground responds to the subject matter that the 
Commission is to determine under s 33R(10)(b). 

73 The respondent contended that it is not apparent that ground D is meaningfully responsive to the May 2026 further 
reformulated reasons.  The matter is not new and has been the consistent position of the respondent throughout. 

74 The May 2026 further reformulated reasons contains, at p 4, a positive conclusion that the respondent was not persuaded that 
the appellant’s conduct on 8 August 2024 and on prior occasions, was the result of PTSD.  The alternative mitigation issues, 
discussed above, is also raised at p 6 of the reasons.  However, notably, the mitigation section in the May 2026 further 
reformulated reasons, departs from the 9 October 2025 reformulated reasons. 

75 In the latter, the mitigation issue is expressed as the PTSD diagnosis and other factors ‘contributed’ to the appellant’s conduct.  
In the May 2026 further reformulated reasons, it is expressed as the ‘cause of or a sufficiently significant contributor to all your 
conduct’.  Despite this shift, the respondent was still not of the view that this sufficiently mitigated the appellant’s conduct. 

76 We consider that on this basis, and because it considers matters raised in the March 2026 Dr Chapman statement, the May 
2026 Dr Piirto report and other materials already before the Commission, that the amendment should be permitted.  To an 
extent, it is a refinement of the existing ground A, and we cannot see any material prejudice the amendment would cause to the 
respondent.  It is not an amendment doomed to fail. 

Conclusion 
77 Leave will be granted to the appellant to amend the appeal grounds in the terms as set out above.  The appellant is to file 

substituted amended grounds of appeal by 10 July 2026, incorporating the amendments.  Additionally, the appellant has leave 
to amend to give effect to the matters set out at [80] of his written submissions.  In the interests of saving time and costs, we do 
not consider that there is a need for the parties to file any further written submissions to those already filed.  Any further 
submissions in relation to the substituted amended grounds of appeal can be made orally on the hearing of the appeal.  
However, without requiring it, should the parties wish to file any written supplementary submissions, then the appellant should 
do so by no later than 15 July 2026 and the respondent by no later than 22 July 2026. 
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Order 
HAVING heard Mr R French of counsel on behalf of the appellant and Ms E Tapsell of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Police Act 1892 (WA), hereby orders – 

(1) THAT the appellant be and is hereby granted leave to amend his grounds of appeal in terms of the amended 
substituted notice of appeal filed on 5 June 2026 save for grounds A(1)(b), A(4)(d)(ii)(A)-(C) and (E). 

(2) THAT the amended grounds of appeal are to incorporate those further proposed amendments referred to in the 
appellant’s written submissions at [80]. 

(3) THAT the appellant file the substituted amended grounds of appeal incorporating the amendments in pars (1) 
and (2) above by 10 July 2026. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission 
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CatchWords : Industrial law (WA) - Termination of employment – Harsh, oppressive or unfair dismissal 

claim – claim filed out of time - general protections claim in relation to dismissal also filed 
in the Fair Work Commission – s29AA(1) and s29AA(2) – Commission lacks jurisdiction – 
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Legislation : Fair Work Act 2009 (Cth) 
Fair Work Commission Rules 2024 (Cth) 
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Result : Application dismissed for want of jurisdiction 
Representation: 
Counsel: 
Applicant : Ms C Glaus-Johnson on her own behalf 
Respondent : Ms J McKenzie (of counsel) 
Solicitors: 
Respondent : MinterEllison 
 

Case(s) referred to in reasons: 
Glaus-Johnson v City of Subiaco [2026] FWC 2189 

 
Reasons for Decision 

1 This matter was listed for hearing to determine whether the applicant, Ms Glaus-Johnson, is to be granted an extension of time 
to file her unfair dismissal claim relating to the termination of her employment on 15 April 2026.  
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2 In its submissions opposing the grant of an extension of time, the respondent, the City of Subiaco, identified a jurisdictional 
issue. It said that s 29AA(1) of the Industrial Relations Act 1979 (WA) (IR Act) precluded the Western Australian Industrial 
Relations Commission from dealing with the applicant’s unfair dismissal claim, and that none of the s 29AA(2) exceptions to 
this preclusion applied. 

3 Before considering whether to grant an extension of time, I must first decide whether the Commission has jurisdiction to 
determine the applicant’s claim. If there is no jurisdiction, I have no power to extend the time. 

4 Section 29AA(1) says: 
(1) Subject to subsection (2), the Commission must not determine a claim of harsh, oppressive or unfair dismissal 

from employment if the dismissed employee has lodged an application with the [Fair Work Commission] for 
relief in respect of the termination of that employment. 

5 The applicant lodged an application with the Fair Work Commission (FW Commission) for relief in respect of the termination 
of her employment. On 28 April 2026 she lodged a general protections application. It was allocated a matter number 
C2026/5128. In it the applicant sought financial compensation for lost income and the impact of the dismissal, as well as an 
agreed statement of service. 

6 Accordingly, the Commission cannot determine the applicant’s unfair dismissal claim, unless the exceptions in s29AA(2) 
apply, namely: 

(2) Despite subsection (1) the Commission may determine the claim if the application to the FW Commission is — 
(a) withdrawn; or 
(b) rejected or dismissed on the ground that it is not within the jurisdiction of the FW Commission to 

determine the application. 
7 The applicant says that on 13 May 2026 she received an email from the FW Commission stating that the respondent had raised 

a jurisdictional objection and that objection would be referred to a member for determination. 
8 The applicant awaited further directions from the FW Commission. On 29 May 2026 at 10:59 a.m. she received an email from 

the Associate to Deputy President O’Keefe which said: 
In examining the material provided by the parties, it would appear that you have potentially lodged your application in the 
wrong jurisdiction. Consistent with the submissions made by the Respondent, the Fair 
Work Act ceased to apply to local governments in Western Australia from I January 2023. 
As such, it would appear that your application should have been made pursuant to the WA Industrial Relations Act 1979. 
You may wish to seek further advice on this matter. However, if you wish to continue to pursue this application with the 
Fair Work Commission, you will need to provide written submissions outlining why the Fair Work Act applied to your 
employment. 
Such submissions should be received in Chambers by no later than 4.00pm (AWST) Friday 5th June 2026. 

9 After receiving this email, the applicant says she was in effect aware that the FW Commission did not have jurisdiction. She 
says she ‘believed there was little practical benefit in attempting to persuade the FW Commission that it had jurisdiction when 
it appeared that my claim needed to be commenced instead in the Commission.’ 

10 The applicant says her focus then shifted to preparing her application to the Commission. However, she did not withdraw her 
general protections application, nor make submissions to the FW Commission conceding her general protections claim should 
be dismissed on jurisdictional grounds.  

11 On 12 June 2026 Deputy President O’Keefe dismissed the applicant’s general protections claim pursuant to s 587 of the Fair 
Work Act 2009 (Cth) (FW Act): Glaus-Johnson v City of Subiaco [2026] FWC 2189. The Deputy President’s reasons for 
dismissing the claim are concise. Rather than repeating them here, a copy of the reasons is annexed as Schedule 1 to these 
reasons. 

12 Section 587 of the FW Act relevantly says:  
587 Dismissing applications 

(1) Without limiting when the FWC may dismiss an application, the FWC may dismiss an application if: 
(a) the application is not made in accordance with this Act; or 
(b) the application is frivolous or vexatious; or 
(c) the application has no reasonable prospects of success. 
Note: For another power of the FWC to dismiss an application for a remedy for unfair dismissal 

made under Division 5 of Part 3-2, see section 399A. 
(2) … 
(3) The FWC may dismiss an application: 

(a) on its own initiative; or 
(b) on application 

13 The application was not dismissed on grounds referred to in s 29AA(2). The applicant accepts that this is the case, because in 
order to overcome the problem of the s 587 dismissal which is fatal to her claim, she lodged an application for permission to 
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appeal against the Deputy President’s decision. Her appeal was lodged on 17 July 2026, being the day after the respondent 
filed its submissions raising this jurisdictional issue, and outside the 21-day time limit set out in rule 128 of the Fair Work 
Commission Rules 2024 (Cth). 

14 The applicant explained that by her appeal, she is seeking to have her application to the FW Commission reopened, so that it 
can then be withdrawn or dismissed on jurisdictional grounds, just so that she can proceed with this case. 

15 The fact that the applicant has lodged an application for permission to appeal does not assist her. There is no ability to appeal 
as of right, and permission to appeal has not yet been granted to her. But in any event, if her appeal is successful, and the 
Deputy President’s decision is overturned, the Commission still would not have jurisdiction because the preclusion in 
s 29AA(1) would still apply. In the meantime, at the time that the application was lodged, and as at the date of this hearing, her 
FW Commission application remains neither withdrawn, nor dismissed on the ground it is not within the FW Commission’s 
jurisdiction. 

16 Had the applicant promptly withdrawn or discontinued her general protections claim, or consented to it being dismissed for 
jurisdictional reasons, the exceptions in s 29AA(2) would have applied, and the application for unfair dismissal to this 
Commission could have been made sooner. 

17 As things stand, the exceptions in s 29AA(2) do not apply. The Commission does not have jurisdiction. I cannot extend time 
for filing the unfair dismissal claim. The claim must be dismissed. 

SCHEDULE 1 
[2026] FWC 2189 
 
DECISION 
Fair Work Act 2009 
s.365 - Application to deal with contraventions involving dismissal 
Cassandra Glaus-Johnson  
v 
City of Subiaco 
(C2026/5128) 
DEPUTY PRESIDENT O'KEEFFE PERTH, 12 JUNE 2026 
Applicant asked to address jurisdictional objection – Applicant has not responded to FWC communications - application dismissed 
pursuant to s.587 of the Act. 
[1] On 28 April 2026 Ms Cassandra Glaus-Johnson (the Applicant) lodged a claim under 
s.365 of the Fair Work Act 2009 (Cth) (the Act) claiming she had been dismissed from her employment with the City of Subiaco 
(the Respondent) in breach of the general protections provisions of the Act. The Respondent is a local government in Western 
Australia and not a national system employer by virtue of a 2022 declaration to that effect by the Western Australian government1, 
which was subsequently endorsed by the relevant Commonwealth Minister2. Previous decisions of the Fair Work Commission 
(FWC) have also found that local governments in Western Australia are not constitutional corporations.3 
[2] Given this, I had concerns that the FWC did not have jurisdiction to deal with the Applicant’s claim. On 29 May 
2026 I caused my Chambers to write to the Applicant outlining my jurisdictional concerns and advising that if she wanted to 
continue with her claim, she needed to provide submissions outlining why the FWC had jurisdiction to deal with her matter. Such 
submissions were due by 4.00pm (AWST) on 5 June 2026. 
[3] No correspondence was received from the Applicant by that time. As such, I caused my Chambers to write to 
her on 8 June 2026 advising that I was granting an extension for her submissions until 1.00pm (AWST) on 9 June 2026 and 
warning her that if no response was received by that time her application would be dismissed without further correspondence. As at 
1.00pm (AWST) on 11 June 2026 no correspondence had been received from the Applicant. 
[4] Previous decisions of the FWC have found that the items in s587(1)(a)-(c) do not limit the powers of the FWC 
to dismiss applications4 and that it has been found that an Applicant’s failure to prosecute their application can be a grounds for 
dismissal5. 
[5] In this instance, I am persuaded to exercise my powers under s587 to dismiss the application. The Applicant has 
twice failed to respond to requests for information, despite being warned that she risked dismissal if she failed to respond. I have 
thus formed the view that she is not pursuing her application, and it should be dismissed. An order to that effect will issue. 
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DEPUTY PRESIDENT 
Printed by authority of the Commonwealth Government Printer 
<PR810974> 

1 See Industrial Relations (General) Regulations 1997 (WA), sch 4. 
2 See Fair Work (State Declarations – Employer Not To Be a National System Employer) Endorsement 2022 (No. 1), sch 
1. 
3 See Bracegirdle v Shire of Irwin [2024] FWC 2201. 
4 See Samuel v Collins Transport Group Pty Ltd [2019] FWC 5521 at [12] (‘Samuel’). 
5 See Sayer v Melsteel Pty Ptd [2011] FWAFB 7498 at [16], Samuel (n 4) at [13], Atakaramians v Baycorp (AUS) Pty Ltd 

[2013] FWC 7641 at [8]. 
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Representation 
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Respondent Ms J McKenzie (of counsel) on behalf of the City of Subiaco 
 

Order 
HAVING heard from Ms C Glaus-Johnson, applicant, and Ms J McKenzie (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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https://www.fwc.gov.au/documents/decisionssigned/pdf/2024fwc2201.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/2019fwc5521.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2011fwafb7498.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2013fwc7641.htm
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CatchWords : Industrial Law (WA) - Unfair dismissal application - out of time application - whether it 
would be unfair or unjust not to extend time - probationary employment - claim lacks merit - 
application dismissed 

Legislation : Industrial Relations Act 1979 (WA) 
Result : Application dismissed 
Representation: 
Applicant : No appearance 
Respondent : Mr B O’Donoghue 
 

Case(s) referred to in reasons: 
East Kimberley Aboriginal Medical Service v The Australian Nursing Federation, Industrial Union of Workers Perth [2000] 
WAIRC 00067; (2000) 80 WAIG 3155 
Garbett v Midland Brick Company Pty Ltd [2003] WASCA 36; (2003) 83 WAIG 893 
Lion Nathan Australia Pty Ltd v Coopers Brewery Ltd [2006] FCAFC 144; (2006) 156 FCR 1. 
Malik v Paul Albert, Director General, Department of Education of Western Australia [2004] WASCA 51; (2004) 84 WAIG 683 
Trestrail v City of Karratha [2025] WAIRC 00820; (2025) 105 WAIG 2510 

Reasons for Decision 
1 The applicant, Mr Myandran Subrayan was employed by the respondent, the Lynwood Christian Church Inc, as a Pastor. I am 

deciding whether Mr Subrayan, is to be granted an extension of time to file his unfair dismissal claim which relates to the 
termination of his employment on 3 December 2023.  

2 Section 29(2)(a) of the Industrial Relations Act 1979 (WA) (IR Act) requires that a referral by an employee of a claim that 
they have been harshly, oppressively or unfairly dismissed from employment must be made no later than 28 days after the day 
on which the employee’s employment is terminated. The Commission has power to extend the time: IR Act s 29(3). 

3 The 28-day time limit for filing an unfair dismissal claim expired on 31 December 2023. The application was filed on 29 
January 2024, 57 days after the date of the dismissal and 29 days too late. 

4 The usual principles applying to consideration of an application to extend time to lodge an unfair dismissal application were 
summarised by the Industrial Appeal Court in Malik v Paul Albert, Director General, Department of Education of Western 
Australia [2004] WASCA 51; (2004) 84 WAIG 683. They are that: 
(a) Special circumstances are not necessary, but the Commission must be positively satisfied that the prescribed period 

should be extended. The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

(b) Action taken by the applicant to contest the termination other than applying under the IR Act will be relevant. It will 
show that the decision to terminate is actively contested. It may favour the granting of an extension of time. 

(c) Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of time. 
(d) The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
(e) The merits of the substantive application may be taken into account in determining whether to grant an extension of 

time. 
5 Considerations of fairness should ultimately guide the Commission in the exercise of the discretion to grant an extension of 

time. At [73] of his judgement in Malik, EM Heenan J said as follows: 
…Hence, unfairness must involve, as a minimum at least, the Commission being satisfied that some prospect of success 
would be denied to the applicant if he could not pursue his late claim. If there is some prospect of success to be lost by 
denying an extension of time, it would then become necessary to evaluate the position having regard to the length of the 
delay, its effects upon the respondent and the public interest in the due expedition and finalisation within an acceptable 
period of legal and industrial processes. Fairness, in this sphere, has a legislative starting point in the choice by Parliament 
that 28 days is a sufficient period in the public interest for the commencement of such a claim. The longer the delay the 
more difficult it will be to show unfairness, but even in instances of long delay there may be particular circumstances 
which reveal that it would be unfair not to accept a late referral… 

6 The applicant now resides in South Africa. He was granted permission to appear at the hearing of this application by video 
link. On the day of the hearing, he advised the Commission that he did not intend to appear, being unavailable due to family 
commitments. He advised the Commission he was content for the application to be determined on the papers, having regard to 
submissions he had made in emails dated 16 July 2026 and 28 July 2026. I have had regard to those submissions, although they 
were not submitted within the time specified in directions that I made on 29 June 2026. 

7 In opposing an extension of time being granted, the respondent relied on: 
(a) an outline of submissions dated 20 July 2026; 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2006/144.html
https://www.austlii.edu.au/cgi-bin/LawCite?cit=%282006%29%20156%20FCR%201
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(b) an affidavit of Brett O’Donoghue dated 19 July 2026; 
(c) a supplementary affidavit of Brett O’Donoghue dated 19 July 2026 with annexures BO8-BO12; and 
(d) a chronology of relevant events prepared by the respondent.  

8 The respondent’s outline of submissions referred to the following further documents filed or created for the purpose of earlier 
processes in these proceedings, which I have had regard to: 
(a) An email from the applicant to Commissioner Walkington’s Associate dated 18 June 2024 with attachments. 
(b) The respondent’s submissions opposing the out of time application dated 3 July 2024. 
(c) An affidavit of Brett O’Donoghue dated 3 July 2024. 
(d) The applicant’s submissions supporting his out of time application dated 16 July 2024. 
(e) Transcript from the 12 November 2024 hearing before Commissioner Walkington. 
(f) An email from the applicant to the Commission’s registry dated 3 July 2026. 

Action taken to contest the termination 
9 On 11 December 2023 the applicant lodged a general protections application in the Fair Work Commission (FWC).  
Reasons for the delay 
10 The applicant explains his delay by reason of the fact that he had lodged his application contesting the dismissal with the FWC, 

within time, and that he acted ‘immediately’ once he realised the FWC had no jurisdiction. 
11 On 18 January 2024 the FWC conducted a for mention hearing during which the Deputy President raised a question as to 

whether the claim was properly within the FWC’s jurisdiction.  
12 On 22 January 2024 the respondent filed a response in the FWC proceedings, which included details of the respondent’s 

governance structure, its revenue sources and its lack of trading activities. 
13 The applicant, through his then representative Mr David Crocker of Compass Ministries, discontinued the FWC proceedings 

on 23 January 2024 at 8:24 a.m. Mr Crocker’s email states that the applicant accepts that his claim had been lodged in the 
wrong jurisdiction.  

14 It would be another six days before the applicant filed this application. Those six days included the Australia Day public 
holiday, a Saturday and a Sunday. The applicant has suggested he was attending to family matters during that period, and that 
the period included his and his wife’s birthdays. In an email to Commissioner Walkington’s associate of 16 July 2024 he 
asserts that he had work and family commitments as well. 

15 The application named Mr Crocker as the applicant’s representative in the proceedings. However, there is no suggestion that 
Mr Crocker was involved in the preparation of the application. 

16 I accept that there is an acceptable explanation for the delay from the date of the dismissal until 23 January 2024. The applicant 
was mistaken in relation to the FWC’s jurisdiction to deal with his challenge to the dismissal. 

17 However, the delay of a further six days between 23 January 2024 and 29 January 2024 is not adequately explained. The 
applicant did not commence this application ‘immediately’ as he submits. The applicant’s and his wife’s birthdays, the 
public holidays and weekend occurred at the end of the six-day period. There is nothing, other than generalised assertions, 
explaining why the applicant did not file the application immediately following the withdrawal of the FWC application.  

18 In the context of the relatively short period of 28 days permitted by the IR Act for referring an unfair dismissal claim, a delay 
of 29 days is lengthy. The delay needs to be adequately explained. As not all of the delay has been accounted for, the weight in 
the applicant’s favour that I would give to this factor is lessened. 

Prejudice to the respondent 
19 The respondent says it will suffer severe prejudice if the application to extend time is granted, pointing to the costs it has 

incurred in defending the proceedings to date, and its limited financial capacity. However, the prejudice it refers to is the 
consequence of its strategic decision to apply for the summary dismissal of the proceedings, the delays in the proceedings that 
resulted from the hearing of that application and the appeal from it.  

20 However, an absence of specific prejudice is not reason for granting an extension of time. This is a neutral factor. 
The merits of the substantive application 
21 For the purpose of determining whether to extend time, I need only make a rough and ready assessment of the merits of the 

substantive unfair dismissal application.  
22 The applicant has asserted that his claim has reasonable prospects of success and raises substantive issues. Beyond this bare 

assertion, he has done nothing to demonstrate the merits of his claim.  
23 Clause 9.5 of the applicant’s written contract of employment with the respondent provided that a six-month probationary 

period applied from the commencement date with the respondent able to terminate at the end of the probationary period for any 
reason by giving two months’ notice. 

24 Notably, other provisions in the employment contract governed termination for misconduct and underperformance: cl 9.2. 
Each of those provisions contain procedural requirements and notice periods of 14 days and 28 days respectively. 

25 The applicant commenced employment on 2 July 2023. The probationary period was due to end on 2 January 2024. 
26 The respondent terminated the applicant’s employment during the probationary period, paying the applicant two months’ pay 
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in lieu of notice. The termination letter recorded the termination as being ‘pursuant to the terms outlined in Section 9.5 of your 
employment contract.’ No reason for termination was given in the letter of termination. 

27 The applicant alleges that the termination was unfair because: 
(a) it was not ratified in accordance with the respondent’s Constitution, so it was not a valid termination and was in 

breach of his employment contract; and  
(b) he had raised disputes or complaints which remained unresolved. The termination was retaliatory. 
(c) There was otherwise no valid reason for the dismissal. 

28 The respondent denies the dismissal was unfair. It says that it was entitled to terminate the employment for any reason during 
the probationary period, and that its loss of trust and confidence in the applicant was the reason for termination. Further, the 
respondent says that since the employment was terminated it has discovered that the applicant was engaging in 
secondary employment and had paid for expenses against the respondent’s interests, both of which would have justified 
termination in any event. It says there is no trust and confidence between the respondent and the applicant. 

29 In industrial law, the implications of probationary employment are clear. They were explained by the Full Bench in East 
Kimberley Aboriginal Medical Service v The Australian Nursing Federation, Industrial Union of Workers Perth [2000] 
WAIRC 00067; (2000) 80 WAIG 3155. At [49], the Full Bench said: 

… the following principles apply— 
(a) The employer, throughout the period of probation, retains the right to see whether he/she wants the employee or 

not in his/her employment. 
(b) (i) The employer is entitled to consider the employee as if the employee was still at first interview with 

the following modifications in this case. 
(ii) There was an identifiable contract of employment for a period, indeed, a fixed term, including a 

period of probation of three months. This advances the matter beyond a notional first interview 
situation. 

(c) Probation is an extension of the selection process, a period of learning and a time for attention, assessment and 
adjustment to standards of performance and conduct. (Inherent in that is that it is a time for teaching, training 
and counselling.) 

(d)  (i) However, a probationary employee knows that he/she is on trial and that he/she must establish his/her 
suitability for the post. The employer, on his side, must give the employee a proper opportunity to 
prove him/herself, but he/she reserves the right to determine the employment with appropriate notice 
provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk Vehicle Repair Industry 
[1994] SAIRComm 8 (31 January 1994), citing Re J M Hamblin v London Borough of Ealing (1975) 
IRLR 354 and see Hutchinson v Cable Sands (WA) Pty Ltd (FB)(op cit)). 

(ii) Further, an employee on probation can expect to be counselled and informed that she/he is not 
meeting the required standards of performance, to be given reasonable training in this respect, and to 
be warned of the possible consequences of a failure to improve. Provided this is done, an employee 
who is on probation would have little cause to complain if a decision was taken during the course of 
or at the end of a probationary period to terminate the employment (see Sommerville v Brinzz Clerk 
Vehicle Repair Industry (op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988) 55 SAIR 550 at 
562). 

(e) (i) Consonant with those principles, a probationary employee is able to seek reinstatement, but an 
employer is entitled to terminate a probationary employee more easily, e.g length of service is not a 
factor generally, because probationary employment is for a finite period and, in that period, 
assessment, training and acquisition of skills and demonstration of ability can occur. In addition, any 
genuine question of compatibility between employer, employee and other employees can be assessed. 
(This is not a comprehensive inventory of such matters.) 

(ii) However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment of a 
probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB)(op cit) and the cases cited therein). 

30 There is clearly a high bar for the applicant to clear to succeed in an unfair dismissal claim in circumstances where his 
employment was terminated during the probationary period.  

31 In his affidavit, Mr O’Donoghue says that the Elders met with the applicant on 21 August 2023 and provided him with 
feedback on his performance, including areas in which he had done well, and areas for improvement, including the way he was 
working with the Elders. Mr O’Donoghue also refers to other instances where he had, during the probationary period, had to 
call the applicant to account for his conduct by reference to the Position Description and Performance Criteria. This included a 
detailed email to the applicant dated 8 September 2023 which was part of communications between the applicant and the 
Elders. It clearly demonstrates that Mr O’Donoghue held concerns about the relationship between the applicant and the Elders, 
sets out expectations, and invites the applicant’s responses to several questions around how he would foster trust, be 
accountable to and support the Elders. 

32 According to Mr O’Donoghue, by 30 October 2023 the Elders, who met on that date, had formed the view that trust and 
confidence between the Elders and the applicant had broken down. They commenced discussions with the applicant for a 
mutual agreement to end the employment, but the applicant did not agree. 

33 The respondent has done what the authorities indicate an employer ought to do prior to terminating a probationary employee. It 
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gave the applicant an opportunity for him to demonstrate his suitability for ongoing employment. It counselled him in relation 
to matters of concern and informed him of perceived shortcomings. Having done these things, it formed a view that there 
existed reason to terminate the employment. Bearing in mind that the Commission, in these types of claims, does not stand in 
the shoes of the employer, the applicant cannot succeed in establishing unfairness by reference to the employer’s reasons for 
bringing the probationary employment to an end. 

34 The applicant’s claim that the termination was retaliatory, or that a reason for termination was that he had initiated a dispute, is 
also without merit. The dispute the applicant raised was initiated by him on 10 November 2023. That is after the 30 October 
2024 Elders meeting which had resolved that the trust and confidence in the employment relationship had been lost, so as to 
warrant ending the employment. The reason for termination remained the reason identified on 30 October 2024 and was not 
altered by the subsequent lodgement of a dispute.  

35 Finally, turning to the applicant’s allegation that the process for ending the employment did not comply with the contract’s 
requirements insofar as they require compliance with clause 10.5 of the respondent’s Constitution.  

36 Clause 10.5 of the Constitution says: 
10.5 Removal from Office of a Church Leader, Office Bearer or Key Leader. 

Termination of a Pastor(s) and Elder(s), Deacon(s), Deaconess(s) an Office Bearer or a Key Leader from their 
respective position(s) shall take place: 
(a) Upon the resignation of that person given in writing to the Chairman of the Elders. 
(b) Subject to (Rule 8.6) at the decision of the Elders that the person: 

i. Has ceased to hold to the Statement of Faith. 
ii. Has displayed unworthy conduct or erroneous belief contrary to the Scriptures. 
iii. Continually absents themselves from Church attendance as per (Rule 8.4). 

(c) In the event of the apparent need to terminate a person from their respective position, the Elders shall 
in all cases give that person the opportunity for explanation, prior to arriving at a final decision, but 
the decision of the Elders shall be made at their absolute discretion. 

The Elders at any time shall call a Special Church Members Meeting as per (Rule 12.3) which will have the 
power to terminate the Pastor’s contract by passing a resolution to that effect. A Secret Ballot shall be 
conducted and the resolution shall be passed if at least three quarters (75%) of active members present vote in 
favour of terminating the Pastor’s contract. 
The Elders shall have the power to remove an Elder from his position by passing a vote by at least three quarters 
(75%) of the Eldership subject to (Rule 10.5 (c)). 
In the event that the matter cannot be resolved, the Elders shall call a Special Church Members Meetings which 
shall have the power to remove the Elder from his position by passing a resolution to that effect. A Secret Ballot 
shall be conducted and the resolution shall be passed if at least three quarters (75%) of active members present 
vote in favour of removing the Elder from Office. 
The Elders at their discretion have the power to remove a Deacon a Deaconess an Office Bearer or a Key 
Leader from their position subject to (Rule 10.5). 

37 It is uncontentious that, if clause 10.5(c) of the Constitution applied, then it was not complied with. I reject the respondent’s 
suggestion that termination was effected under clause 10.5(b), as a decision of the Elders following an enquiry under rule 8.6 
dealing with discipline. There is no evidence of a meeting of Elders, in accordance with clause 12.4, which dealt with 
discipline or any decision to terminate the applicant’s membership or employment. The decision to terminate was made by two 
Elders, in circumstances where a quorum of Elders is not less than three Elders: clause 12.4.  

38 The applicant’s case requires determination of two issues: first whether clause 10.5(c) of the Constitution applies to 
probationary employment, and second, whether the Constitution’s procedural requirements are incorporated into the contract 
of employment. 

39 The proper construction of the Constitution  must be determined by reference to the language of the document, and the evident 
purpose or object of the original incorporators as discerned from its provisions and any admissible extrinsic evidence: Lion 
Nathan Australia Pty Ltd v Coopers Brewery Ltd [2006] FCAFC 144; (2006) 156 FCR 1. In this case, there being no 
extrinsic evidence, the focus must be on the language of the constitution, and the governance structure the document as a 
whole contemplates. 

40 Under the Constitution, the Pastor is appointed to oversee the spiritual and pastoral ministry of the Church and is considered an 
ex-officio Elder: cl 2. The Pastor and Elders are the governing body of the Church: cl 10. 

41 Under clause 10 of the Constitution, a Pastor is appointed by a Special Members Meeting voting in favour of a candidate put 
forward by the Elders. Neither the Elders, nor the Special Members, are capable on their own of appointing a Pastor. Both 
bodies are involved. 

42 Clause 10 requires there be a term of service of between three and five years, commencing with a six-month probation period. 
The Constitution says: 

…The Elders shall undertake a review after the end of the six (6) month probationary period after seeking feedback from 
the membership. 

43 Under clause 10.1: 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2006/144.html
https://www.austlii.edu.au/cgi-bin/LawCite?cit=%282006%29%20156%20FCR%201
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The term of service between the Church and Pastor can be terminated by either party at any time by giving three (3) 
months’ written notice without penalty unless otherwise mutually agreed upon. 

44 But under clause 10.5 outlined at [35] above, there are specific requirements for termination of the Pastor. 
45 In my view, on its proper construction, clause 10.5(c) does not apply in relation to termination during or at the end of the 

probationary period. Probationary employment is specifically dealt with under clause 10, giving the Elders authority to 
‘review’ the employment, with feedback from the membership. In the context, ‘review’ should be taken to mean deciding 
again, or re-examining the decision to employ. This is consistent with the ordinary meaning of a probationary period as an 
initial period of employment during which suitability is assessed and when the employment relationship can be more easily 
terminated. It is also consistent with the fact that the Constitution does not say anything about a process for the review, or what 
happens after the review. The review is an end in itself, not a process towards some other end. The review is a decision 
whether to confirm employment or end it. 

46 As a matter of construction, the specific provisions for probationary employment must prevail over the general termination 
provisions. 

47 So, while generally in cases of termination, the Special Members have decision making authority, the Constitution makes 
special provision in relation to termination during or at the end of the probationary period.  

48 There may be differing arguable contentions as to the meaning of clause 10 and the interaction between the probationary 
provisions and clause 10.5(c). However, the applicant has not put forward an argument for a different construction to that 
which I prefer. On what I consider is the correct construction, clause 10.5(c) does not apply. 

49 If I am wrong about the correct construction of the Constitution and its requirements, is clause 10.5(c) incorporated into the 
employment contract? 

50 In determining the parties’ intentions as expressed by the contract, the Constitution is clearly important context known to the 
parties at the time that they entered into the contract. The employment contract should therefore be read and understood in the 
context of the Constitution’s provisions which I have already referred to. 

51 The employment contract relevantly provides: 
2.1 Term 

The Church shall employ the Pastor in the Position for the Term upon the terms and conditions set out in this 
document. 

… 
3 Preamble 

This agreement is designed to cover the general conditions of employment of pastoral staff at Lynwood 
Christian Church. It is to be applied in conjunction with the constitution of the Church and any relevant 
documents issued by the Church. When new documents are issued which impinge on any conditions within this 
agreement, any incongruence will be clarified by the Elders, in consultation with the Pastor, and any decision 
made is to be appended to this agreement and duly dated and signed by both parties. Both parties to this 
agreement will apply it in good faith and in a context of Christian standards of ethical and open dealings. Any 
difficulties experienced by either party will be brought to the attention of both parties as quickly as possible 
with a view to its effective resolution. 

… 
9.2 Termination by Church: Pastor’s Default 

The Church may terminate the Pastor's employment in terms of this document at any time, but only after due 
observance of the provisions of the Church constitution in this regard, by giving notice in writing to the Pastor 
specifying a period of notice not less than 14 days if the Pastor: 

Is guilty of any serious misconduct, as assessed by the Elders, which is related to the Pastor's 
employment in terms of this document; 

or not less than 28 days' notice if the Pastor  
Fails to substantially measure up to the Performance Criteria and such failure continues for a period of 
3 months after the Church serves upon the Pastor written notice of that failure and of the course of 
action which the Church wishes the Pastor to follow in order to address and correct that failure; 
Becomes a mentally incapacitated person; or 
Becomes permanently incapacitated by reason of accident or illness from performing the Pastor's 
duties under this document (and for the purpose of this paragraph, incapacity in excess of ninety (90) 
consecutive days or for an aggregate period of ninety (90) days in any period of twelve (12) months is 
deemed to be permanent incapacity) provided that the Church may not terminate the Pastor's 
employment in terms of this document pursuant to this paragraph (d) unless and until the Pastor no 
longer has any entitlement to paid sick leave and the matter has been fully considered by the Elders. 

… 
9.4. Termination by Pastor: Any Reason 

The Pastor, for any reason, may terminate the Pastor's employment in terms of this document by giving to the 
Church four (4) weeks' notice in writing; or such lesser period in any year as is agreed to by both the Pastor and 
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the Elders, for any reason other than a reason specified in clause 9.3. 
A 6 month probationary period applies from the commencement date with the Pastor able to terminate for any 
reason at the end of this period by giving two months' notice. 

9.5. Termination by Church: Any Reason 
The Church, for any reason, may terminate the Pastor's employment in terms of this document, but only after 
due observance of the provisions of the Church constitution in this regard, by giving to the Pastor three months 
notice in writing, but if the Church does so for any reason other than a reason specified in clause 9.1 or 9.2, the 
Church must pay to the Pastor the payment calculated as set out in Item 9.1 of the Schedule (as adjusted from 
time to time). 
A 6 month probationary period applies from the commencement date with the Church able to terminate at the 
end of this period for any reason by giving two months’ notice. 

52 It is notable that the second paragraph of clause 9.5 which deals with termination ‘for any reason’ at the end of the 
probationary period makes no reference to the provisions of the Constitution, whereas in every other instance of termination by 
the respondent, the contract expressly requires compliance with the procedures in the Constitution. If my preferred 
construction of the Constitution is correct, then there are no procedural requirements specified in the Constitution for 
termination at the end of the probationary period. This explains why the contract treats the process for termination at the end of 
probation period differently to termination thereafter.  

53 In light of the different manner in which the contract deals with terminations in different circumstances, I consider the contract 
evinces an intention not to incorporate any parts of the Constitution, or any process, for termination occurring under the second 
paragraph of clause 9.5.  

54 Again, I accept other conclusions may be open. However, the applicant has not advanced any. 
55 Ultimately, however, it is unnecessary for me to decide whether the contract incorporated particular requirements of the 

Constitution when it came to termination during or at the end of probation or not.  
56 The Full Bench in Trestrail v City of Karratha [2025] WAIRC 00820; (2025) 105 WAIG 2510 emphasised the importance of 

bearing in mind the distinction between an unfair dismissal claim, and a breach of contract claim, at [32]-[33]: 
32 …The claim of unfair dismissal involved a discretionary decision by the Commission, as to whether the 

appellant’s dismissal was an abuse of the respondent’s legal right to terminate the Contract. Having regard to all 
of the circumstances of the case, and balancing the interests of both the employer and the employee, the 
question to be answered in a claim of this kind, was whether the respondent abused its legal right to terminate 
the Contract, such that as a matter of industrial fairness, the dismissal should be regarded as harsh, oppressive or 
unfair. 

33 The second claim before the Commission was a claim for the enforcement of a term of the Contract for payment 
of entitlements, on the basis that the appellant contended his dismissal was wrongful. This was a separate 
common law claim, which did not attract the same approach as the unfair dismissal claim. The question was one 
of fact, or perhaps mixed fact and law, that being did the evidence establish, as cl 11.3(1)(a) of the Contract 
required, that the appellant was guilty of grave or wilful misconduct, such as to enable the respondent to 
exercise its rights under the Contract to terminate it summarily without notice. 

57 In other words, an unfair dismissal claim does not turn on the exercise of a legal right to dismissal. Not all dismissals effected 
unlawfully will be unfair.  

58 In Garbett v Midland Brick Company Pty Ltd [2003] WASCA 36; (2003) 83 WAIG 893, EM Heenan J (with whom Hasluck J 
agreed) said at [85]-[86] 

85 While it is the case that a dismissal of an employee which does not constitute a wrongful dismissal at law may 
nevertheless constitute a harsh, oppressive or unfair dismissal, the converse is quite a separate question. If there 
is a dismissal in breach of the express or implied terms of the contract of employment that will constitute a 
wrongful dismissal at law and may entitle the wrongfully dismissed employee to damages if loss or damage 
which it has caused can be proved but not otherwise. Whether such a wrongful dismissal will constitute a harsh, 
oppressive or unfair dismissal is a different question because the breach of contract may or may not be of such a 
dimension or magnitude as to result in the dismissal properly being characterised harsh, oppressive or unfair. 
Obviously, a dismissal which is wrongful because it constitutes a breach by the employer of the terms of the 
contract of employment is one which may very well be unfair, even if not harsh or oppressive, but I do not 
regard that as always or necessarily being so… 

86 Accordingly, a claimant who can establish that his dismissal has been effected in breach of the terms of his 
employment, and is thus wrongful at law, may be on the way to establishing a case of harsh, oppressive or 
unfair dismissal but he will need to establish more than merely this in order to show that the breach of the 
employment contract was of sufficient gravity or significance to bring it within the scope of s 23(3)(h) and, even 
then, that he has an entitlement to payment or compensation going beyond any payments which have been 
received from the employer before relief will be granted under s 23A. 

59 Whether or not the termination involved a breach of the contract, the question in this matter remains whether the termination of 
the employment was harsh, oppressive or unfair.  

60 As I have already said, the Elders had put the applicant on notice of their concerns about the relationship of trust and 
confidence in September 2023, and again in October 2023. The employment was terminated during the probationary period. It 
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is difficult to see how compliance with any procedural steps set out in the Constitution could have led to any result other than 
termination of the employment at the end of the probationary period, and why that result would ever be harsh, oppressive or 
unfair to the applicant. 

61 I am not persuaded that the applicant has a meritorious case. The better characterisation of the case is that there are multiple 
significant hurdles which the applicant faces, even without the added difficulty of the grounds the respondent relied on in its 
s 27(1)(a) dismissal application which was the subject of the Full Bench’s orders in FBA 7/2025. The merit factor does not 
weigh in favour of an extension of time being granted. 

Other fairness considerations 
62 The applicant received a payment of two months’ pay in lieu of notice of termination. He was working in other employment 

during November 2023 and commenced temporary employment at another church from 2 January 2024. He has since 
permanently relocated to South Africa. Reinstatement and re-employment are therefore not practicable and the availability of 
compensation is limited. These considerations are against a conclusion that fairness requires that the applicant be granted an 
extension of time. 

Conclusion 
63 There are slim prospects of the applicant’s unfair dismissal claim succeeding on the merits. The applicant has not shown that 

prospect is more than remote. The delay in bringing the application is significant, being more than twice the 28-day time 
period allowed for by the IR Act. I have weighed the quality of the applicant’s explanation for this delay in balance with the 
other relevant considerations. The applicant has not shown that it would be unfair or unjust not to accept his unfair dismissal 
claim out of time, and so I would decline to grant an extension of time.  

64 The claim will be dismissed. 
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Respondent Mr B O’Donoghue on behalf of the Lynwood Christian Church Inc 
 

Order 
HAVING HEARD from Mr B O’Donoghue on behalf of the respondent and there being no appearance for the applicant, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

(1) THAT the applicant’s application for an extension of time to lodge his unfair dismissal claim be dismissed; and  
(2) THAT the application be and is hereby dismissed.  

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
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2026 WAIRC 00521 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MYANDRAN SUBRAYAN 

APPLICANT 
-v- 
LYNWOOD CHRISTIAN CHURCH INC 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 15 JULY 2026 
FILE NO/S U 9 OF 2024 
CITATION NO. 2026 WAIRC 00521 
 

Result Application dismisssed 
Representation (on the papers) 
Applicant Mr M Subrayan 
Respondent Mr B O’Donoghue on behalf of the respondent 
 

Order 
THE COMMISSION, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the respondent’s application for inspection and/or production of documents filed on 1 July 2026 be and is hereby 
dismissed.  

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2026 WAIRC 00777 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
 

CITATION : 2026 WAIRC 00777 
CORAM : COMMISSIONER C TSANG 
HEARD : ON THE PAPERS 
DELIVERED : WEDNESDAY, 5 AUGUST 2026 
FILE NO. : U 7 OF 2026 
BETWEEN : SHANE BASHAM 

Applicant 
AND 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 
Respondent 

 

CatchWords : INDUSTRIAL LAW (WA) – Application for leave to tender medical literature at hearing of 
unfair dismissal application – Literature not adopted by any qualified witness – Whether 
material rationally probative – Procedural fairness – Sections 26(1)(a) and 26(1)(b) 
considered – Leave refused 

Legislation : Industrial Relations Act 1979 (WA), s 26(1)(a), s 26(1)(b)      
Result : Application for leave to tender medical literature refused 
Representation: 
Applicant : In person 
Respondent : Ms H Ticehurst (of counsel) 
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Case referred to in reasons: 
Re Pochi and Minister for Immigration and Ethnic Affairs (1979) 26 ALR 247 

Reasons for Decision 
1 These reasons concern the applicant’s (Mr Basham’s) Form 1A – Application, filed on 23 July 2026, for leave to tender 

Annexure SB-16 at the hearing of his unfair dismissal application listed on 24–26 August 2026. 
2 Annexure SB-16 comprises the following journal articles, extracts from medical texts, and medical commentary: 

(a) A 1-page document titled ‘ANNEXURE SB16 – Medical Literature’, prepared by Mr Basham. 
(b) A 9-page journal article: R.S. Fisher et al, ‘Operational classification of seizure types by the International League 

Against Epilepsy: Position Paper of the ILAE Commission for Classification and Terminology’ (2017) 58(4) 
Epilepsia 522. 

(c) A 12-page journal article: R.S. Fisher et al, ‘Instruction manual for the ILAE 2017 operational classification of 
seizure types’ (2017) 58(4) Epilepsia 531. 

(d) A 99-page extract: C.P. Panayiotopoulos, The Epilepsies: Seizures, Syndromes and Management (Blandon Medical 
Publishing, 2005) ch 12. 

(e) A 10-page extract: Anil Kumar et al, Focal Impaired Awareness Seizure (StatPearls Publishing, 2004). 
(f) A 6-page document titled ‘Summary of the Medical Literature and its Relevance’, prepared by Mr Basham. 

3 The facts in issue to which the medical evidence relates are Mr Basham’s diagnosis, prognosis and capacity for employment. 
Mr Basham states that he seeks to tender Annexure SB-16 for a limited purpose: not to establish any of those matters, or to 
replace, alter or expand the opinions of his treating practitioners, but to assist the Commission in understanding the medical 
evidence already before it. 

Consideration 
4 Having considered the respondent’s submissions received on 29 July 2026 and Mr Basham’s submissions received on 3 

August 2026, I have determined that the application for leave to tender Annexure SB-16 is refused for the following reasons. 
5 Section 26(1)(a) of the Industrial Relations Act 1979 (WA) (Act) requires the Commission to act according to equity, 

good conscience, and the substantial merits of the case without regard to technicalities or legal forms. Under s 26(1)(b), the 
Commission is not bound by any rules of evidence and may inform itself on any matter in such a way as it thinks just. 

6 The discretion conferred by s 26(1)(b) is broad. The Commission may receive material that would be inadmissible under the 
rules of evidence. However, that freedom does not permit the Commission to make findings on material that lacks rational 
probative force: Re Pochi and Minister for Immigration and Ethnic Affairs (1979) 26 ALR 247 (Brennan J), 256–257. 

7 Medical literature may assist the Commission to understand medical evidence. However, the Commission could not properly 
use Annexure SB-16 to supply an opinion that a practitioner has not expressed, resolve an ambiguity by adopting a medical 
proposition that the practitioner has not adopted, or make a finding about Mr Basham’s diagnosis, prognosis or capacity for 
employment. 

8 The question is whether Annexure SB-16 can usefully perform the limited explanatory function for which Mr Basham seeks to 
tender it. That depends on the proposition for which each item is relied on, the standing and scope of the publication, and its 
connection with the medical evidence concerning Mr Basham. 

9 Publication in a medical journal or textbook does not, without more, establish that a proposition drawn from it represents 
accepted medical opinion or applies to Mr Basham. Relevant considerations may include the publication’s date, methodology, 
population studied, stated limitations, later research and consistency with the practitioner’s reasoning. 

10 No qualified witness has identified an item in Annexure SB-16 as authoritative, adopted a proposition from it, or explained its 
connection with an opinion concerning Mr Basham. In those circumstances, the Commission would have to select the relevant 
propositions, interpret its technical meaning and determine its connection with Mr Basham’s circumstances without medical 
evidence directed to those matters. I am not satisfied that this would provide a reliable aid to understanding the opinions 
already before the Commission. 

11 This conclusion does not rest on a finding that the publications are unreliable or without medical value. Nor does it rest merely 
on the fact that their authors will not be available for cross-examination. It rests on the absence of evidence identifying the 
propositions on which the Commission is asked to rely and connecting those propositions with the opinions concerning Mr 
Basham. Without that connection, Annexure SB-16 cannot usefully serve the limited purpose for which it is tendered. 
Receiving it would create a risk that general medical propositions would be used, whether expressly or indirectly, to fill gaps in 
the practitioner evidence. Its limited capacity to assist does not justify that risk. 

12 I have also considered whether Annexure SB-16 should nonetheless be received, with questions of authority, currency and 
application going only to weight. I do not consider that course appropriate. Where no witness has adopted the literature, there 
is no reliable evidentiary pathway by which the Commission could attribute weight to it. Receiving it would enlarge the 
hearing without advancing the determination of the matters in issue. 

13 Procedural fairness also weighs against receiving Annexure SB-16. Without an identified proposition adopted by a qualified 
witness, the respondent would not know with sufficient precision whether it was required to answer the standing of a 
publication, its interpretation, its application to Mr Basham, or some combination of those matters. The respondent should not 
be required to meet a medical case that has not been expressed by a qualified witness. 

14 Mr Basham has attached reports from his treating practitioners as Annexures SB-1, SB-4, SB-14 and SB-15 to his outline of 
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witness evidence. Those reports contain opinions about Mr Basham based on the practitioners’ examination or treatment of 
him. They are more directly connected to the facts in issue than the general literature in Annexure SB-16. 

15 It presently appears that Mr Basham does not intend to call those practitioners. That does not necessarily prevent the 
Commission from receiving their reports. However, the absence of a practitioner may affect the weight given to an opinion if it 
is disputed, its reasoning or factual basis is unclear, or the respondent has no fair opportunity to test it. Medical literature that 
no practitioner has adopted cannot remedy those matters. 

16 Mr Basham appears in person. I have taken into account the practical difficulties of self-representation. However, those 
difficulties do not require the Commission to receive material that lacks rational probative force such as Annexure SB-16 
where its proposed use has not been connected reliably with the evidence concerning Mr Basham. The conduct of the hearing 
must remain fair to both parties and be directed to the substantial merits of the case. 

17 Having considered the proposed purpose of Annexure SB-16, its limited connection with the practitioner evidence and the 
requirements of procedural fairness, I am not satisfied that receiving Annexure SB-16 would assist the Commission to 
determine the matters in issue. 

18 If a treating practitioner or qualified witness identifies a particular publication as authoritative, adopts a proposition from it and 
explains its relevance to an opinion concerning Mr Basham, he may make a further application for leave to tender that 
publication. Any such application should be made promptly so that the respondent has a fair opportunity to respond. 

Conclusion 
19 For the preceding reasons, I will issue an Order that Mr Basham’s application for leave to tender SB-16 at the hearing of his 

unfair dismissal application is refused. 
 
 

 
 

2026 WAIRC 00778 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHANE BASHAM 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE WEDNESDAY, 5 AUGUST 2026 
FILE NO. U 7 OF 2026 
CITATION NO. 2026 WAIRC 00778 
 

Result Order issued 
Representation 
Applicant In person 
Respondent Ms H Ticehurst (of counsel) 
 

Order 
HAVING heard from Mr  S Basham on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, and Reasons 
for Decision ([2026] WAIRC 00777) having been delivered on 5 August 2026, the Commission, pursuant to the powers conferred 
on it by the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the applicant’s Form 1A – Application, filed on 23 July 2026, for leave to tender Annexure SB-16 at the hearing of 
the applicant’s Form 2 – Unfair Dismissal Application is refused. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 
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2026 WAIRC 00505 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SHANE BASHAM 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE THURSDAY, 9 JULY 2026 
FILE NO. U 7 OF 2026 
CITATION NO. 2026 WAIRC 00505 
 

Result Directions issued 
Representation  
Applicant In person 
Respondent Ms H Ticehurst (of counsel) 
 

Direction 
WHEREAS by Directions ([2026] WAIRC 00180) issued on 26 March 2026, the applicant was directed to file an outline of legal 
submissions by Thursday, 9 July 2026, and the respondent was directed to file an outline of legal submissions by Thursday, 23 July 
2026; 
AND WHEREAS on Wednesday, 8 July 2026 at 7:02pm, the applicant requested a 14-day extension of time to file his outline of 
legal submissions; 
AND WHEREAS on Thursday, 9 July 2026, the respondent confirmed that they do not oppose the extension of time sought by the 
applicant, given the extension does not appear to impact the dates of the 3-day hearing of this matter listed on Monday, 24 August 
2026, Tuesday, 25 August 2026 and  Wednesday, 26 August 2026, provided that a corresponding extension of time is granted for 
the respondent to file their outline of legal submissions; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby directs –  

1. THAT Directions 4 and 5 of the Directions ([2026] WAIRC 00180) issued on 26 March 2026 be vacated. 
2. THAT the applicant file an outline of the submissions that he intends to rely upon at the hearing of this matter 

by Thursday, 23 July 2026. 
3. THAT the respondent file an outline of the submissions that they intend to rely upon at the hearing of this 

matter by Thursday, 6 August 2026. 
(Sgd.)  C TSANG, 

[L.S.] Commissioner. 
 

 

STOP BULLYING/SEXUAL HARASSMENT— 

2026 WAIRC 00519 
STOP BULLYING ORDER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2026 WAIRC 00519 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD : FRIDAY, 26 JUNE 2026 
DELIVERED : FRIDAY, 26 JUNE 2026 
FILE NO. : S 11 OF 2026 
BETWEEN : BRYAN MARTINDALE 

Applicant 
AND 
CITY OF KALAMUNDA & OTHERS 
Respondents 
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CatchWords : Industrial Law (WA) – Section 51BJ – Application for stop bullying order – Volunteer – 
Whether standing to apply – Bush fire brigade with no employees – Whether applicant a 
worker under s 51BH – Whether work carried out for a person conducting a business or 
undertaking – Volunteer associations – No jurisdiction – Application dismissed 

Legislation : Bush Fires Act 1954 (WA) 
Bush Fires Regulations 1954 (WA) 
City of Kalamunda Bush Fire Brigades Local Law 2025  
Industrial Relations Act 1979 (WA) 

Result : Application dismissed 
Representation: 
Counsel: 
Applicant : Mr B Martindale on his own behalf  
Principal Employer 
Respondent : Mr B Morrison of counsel 
Solicitors: 
Principal Employer 
Respondent : Minter Ellison 
 

Case(s) referred to in reasons: 
Application by Grant Warner [2025] FWC 1533 
Fletcher KL The Law Relating to Non-Profit Associations in Australia and New Zealand (The Law Book Co. Ltd, 1986) 
Honourable Minister for Police v Western Australian Police Force Union of Workers (1969) 49 WAIG 993 
Master Builders’ Association of Victoria v The Australian Building Construction Employees’ and Builders Labourers’ Federation 
[1981] FCA 49; (1981) 54 FLR 358 
The Hospital Employees’ Industrial Union of Workers, W.A, v The Proprietors, Lee-Downs Nursing Home (1977) 57 WAIG 455 

Reasons for Decision 
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of proceedings and edited by the Senior 

Commissioner for clarity of expression, to insert headings and to include complete citations) 
1 The applicant is a member of a volunteer bush fire brigade. In his application, he alleges that he has been subjected to bullying 

‘within the Pickering Brook Bush Fire Brigade.’ 
2 He has made an application for stop bullying orders under s 51BJ of the Industrial Relations Act 1979 (WA) (IR Act) naming 

the City of Kalamunda as the Principal/Employer Respondent, and three individuals as individual respondents.  
3 The matter was listed for hearing to determine whether the applicant has standing to make a stop bullying application. If he 

does not, the Commission is without jurisdiction, and the application cannot proceed.  
4 To have standing, the applicant must be a worker as defined by s 51BH of the IR Act. To be a worker, a person must carry out 

work for a person conducting a business or undertaking (PCBU), as defined in s 51BG. Volunteer associations are excluded 
from the definition. 

5 It is not in dispute that a volunteer can be a worker, nor is it in dispute that the City is a PCBU. The issues are whether the 
applicant performs volunteer work, if so, whether the volunteer work that the applicant performs is work for the City, or if it is 
work for the Pickering Brook Bush Fire Brigade 1.  

6 The applicant says the relevant PCBU was the City because it oversees the Brigade's operations.  
7 He also asserts that the Brigade is not a volunteer association.  
Statutory framework 
8 Under s 51BH(1), ‘worker’ is defined as: 

(1) A person is a worker if the person carries out work in any capacity for a person conducting a business or 
undertaking, including work as any of the following: 
(a) an employee; 
(b) a contractor or subcontractor;  
(c) an employee of a contractor or a subcontractor;  
(d) an employee of a labour hire agency who has been assigned to work in the person's business or 

undertaking;  
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(e) an outworker;  
(f) an apprentice or trainee;  
(g) a student gaining work experience;  
(h) a volunteer;  
(i) a person of a prescribed class. 

9 Section 51BG says: 
51BG Person conducting a business or undertaking.  

(1) A reference in section 51BH to a person conducting a business or undertaking includes a reference to 
the following — 
(a) a person conducting the business or undertaking — 

(i) whether alone or with others; and  
(ii) whether or not for profit or gain; 

(b) a partnership or an unincorporated association conducting the business or undertaking; 
(c) in the case of a partnership (other than an incorporated partnership) referred to in paragraph 

(b) — each partner in the partnership. 
(2) A reference in section 51BH to a person conducting a business or undertaking does not include a 

reference to the following — 
(a) an individual engaged solely as a worker in the business or undertaking; 
(b) in the case of a business or undertaking conducted by a local government or a regional local 

government — a member of the council of the local government or regional local 
government;  

(c) a volunteer association;  
(d) a person of a prescribed class. 

(3) In subsection (2)(c) -  
volunteer association means a group of volunteers working together for 1 or more community 
purposes, where none of the volunteers, whether alone or jointly with any other volunteers, employs 
any person to carry out work for the volunteer association.  

10 The term ‘volunteer’ is defined in s 51BF as meaning ‘a person who is acting on a voluntary basis (irrespective of whether the 
person receives out-of-pocket expenses).’ 

Evidence relied on  
11 Both parties submitted and relied upon the following documents in relation to the identity and operations of the Brigade: 

(a) City of Kalamunda, Chief Bush Fire Control Officer Directive - Volunteer Bush Fire Brigade Operational 
Governance dated 30 January 2025: exhibit 1; 

(b) The Constitution of the Kalamunda Volunteer Bush Fire Brigade dated 1 June 2021: exhibit 2; and 
(c) Kalamunda Volunteer Bush Fire Brigade General Instructions: exhibit 3. 

12 Additionally, the applicant submitted: 
(a) An email to him from a District Officer of the Department of Fire and Emergency Services (DFES) dated March 

2026, which says that he is ‘a City of Kalamunda volunteer and not a DFES volunteer’: exhibit 4. The email says 
the City is considered the PCBU and is therefore the employer responsible for managing the applicant's complaint. 

(b) A response attaching the applicant’s updated service history: exhibit 5. 
13 The City produced and relied upon: 

(a) The applicant's volunteer service history showing the dates when the applicant was registered as a member of the 
Kalamunda Bush Fire Brigade and the Brigade respectively: exhibit 6.  

(b) An email from Mr Mike Ward to a DFES officer regarding the applicant's registration: exhibit 7. 
(c) Minutes of the Brigade’s working group meeting and recurring meeting invitations showing that the applicant 

attended those meetings in January 2024 and May 2025: exhibit 8. 
(d) The applicant's activity detail report, showing the applicant last engaged in operational activities for the Brigade in 

February 2023: exhibit 9. 
(e) Email from the City to the applicant dated 3 February 2026, regarding reinstatement of communication: exhibit 10.  

14 The applicant says that he last performed operational activities at an attendance at a fire call on 4 November 2023 under the 
Pickering Brook Brigade banner. He also says he attended a meeting more than a year ago, on 21 May 2025 and received 
correspondence about the Brigade design in May 2025. He says that the reason that he has not participated in operational duties 
since is because he was removed from the communication system and email groups in the context of bullying he alleges was 
occurring.  
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15 The documents referred to above were accepted into evidence by consent, and the facts contained in the parties' written 
submissions were agreed. The parties did not rely on oral evidence from witnesses.  

16 Under s 41 of the Bush Fires Act 1954 (WA), local governments may, in accordance with their local laws made for the 
purpose, establish and maintain one or more bush fire brigades. Local governments are required to keep a register of bush fire 
brigades and their members in accordance with the regulations. The Bush Fires Regulations 1954 (WA) prescribe a form for 
this purpose. Section 41(3) of the Bush Fires Act 1954 (WA) provides that a local government may at any time cancel the 
registration of a bush fire brigade. 

17 Section 42A provides that any group of persons, however constituted, and whether incorporated or not, may be established as a 
bush fire brigade under s 41(1) or s 42(1).  

18 Section 43 provides that the local government's local laws must provide for appointment or election of a captain and other 
officers of the bush fire brigade.  

19 The City has a Bush Fire Brigades Local Law 2025, which was adopted by a resolution on 26 August 2025. It relevantly 
provides:  

2.1 Establishment of Bush Fire Brigades 
(1) The Local Government may establish a Bush Fire Brigade for the purposes of carrying out normal brigade 

activities." 
… 
2.2 Name and Officers of Bush Fire Brigades 
(1) On establishing a Bush Fire Brigade under clause 2.1(1), the Local Government is to –  

(a) give a name to the Bush Fire Brigade;  
(b) specify the brigade area in which the Bush Fire Brigade is primarily responsible for carrying out the 

normal brigade activities; and  
(c) appoint, in relation to the Bush Fire Brigade 

(i) a Captain;  
(ii) Bush Fire Control Officers;  
(iii) a First Lieutenant;  
(iv) a Second Lieutenant; and  

(d) additional Lieutenants if the Local Government considers it necessary.  
(2) A person appointed to a position under clause 2.2(1)(c) (except to a position of Bush Fire Control Officer) is 

taken to be a Brigade Member. 
(3) The term of office of a person appointed to an Elected Officer position under clause 2.2(1)(c) ends –  

(a) at the completion of the first annual general meeting of the Bush Fire Brigade;  
(b) when the person resigns from that position; or  
(c) when the appointment, or the person’s Bush Fire Brigade membership, is terminated under this local 

law, whichever occurs first.  
(4) At the first and each subsequent annual general meeting of a Brigade, the Brigade Members are to elect, from 

among the Brigade Members, persons to fill each of the vacant Elected Officer positions of the Brigade.  
…. 

PART 3 – DISSOLUTION OF BUSH FIRE BRIGADES 
3.1 Cancellation of registration  
(1) In accordance with section 41(3) of the Act, the Local Government may cancel the registration of a Bush Fire 

Brigade if it is of the opinion that the Bush Fire Brigade is not complying with the Act or this local law or is not 
achieving the objectives for which it was established.  

(2) Upon a Bush Fire Brigade’s dissolution, the equipment, assets and funds of the Brigade must be placed under 
the control of the Local Government and dealt with in accordance with the Local Government Act 1995.  

… 
PART 4 – ORGANISATION AND MAINTENANCE OF BUSH FIRE BRIGADES  

4.1 Local Government responsible for structure  
The Local Government is to ensure that there is an appropriate structure through which the organisation of Bush Fire 
Brigades is maintained.  
4.2 Managerial role of Chief Bush Fire Control Officer  
Subject to any directions by the Local Government, the Chief Bush Fire Control Officer has primary managerial 
responsibility for the organisation and maintenance of Bush Fire Brigades.  
4.3 Functions of Chief Bush Fire Control Officer  
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(1) The functions of the Chief Bush Fire Control Officer are –  
… 
(g) to ensure that Bush Fire Brigades are registered and that the lists of Brigade Members are maintained.  

(2) The Chief Bush Fire Control Officer or the Deputy Chief Bush Fire Control Officer may attend as a non-voting 
representative of the Local Government at any meeting of a Bush Fire Brigade.  

4.4 Equipment and maintenance of Bush Fire Brigades  
The maintenance, replacement and upkeep of all Bush Fire Brigade protective clothing, equipment and appliances is to be 
the responsibility of the Chief Bush Fire Control Officer, in consultation with the Local Government.  
4.5 Functions of Captain  
… 

PART 5 – ADMINISTRATION OF BUSH FIRE BRIGADES  
5.1 Local Government appointments  
(1) The Local Government may appoint, and may suspend or terminate the appointment of, persons to the positions 

of the Chief Bush Fire Control Officer, the Deputy Chief Bush Fire Control Officer and Bush Fire Control 
Officers.  

…. 
5.2 Membership of a Bush Fire Brigade  
(1) A person wishing to be a Bush Fire Brigade Member shall make an application for membership to the Captain 

of the Bush Fire Brigade.  
(2) An application for membership of a Bush Fire Brigade 

(a) is to be assessed by the Captain of the Bush Fire Brigade who is to make a recommendation to the 
Chief Bush Fire Control Officer; and  

(b) is to be determined by the Chief Bush Fire Control Officer who is to accept or reject the application.  
(3) A person whose membership application is accepted is to be appointed as a Brigade Member of a Bush Fire 

Brigade.  
….  
5.3 Meetings of Bush Fire Brigades  
(1) A Brigade may hold ordinary meetings on such days and at such times and places, as the Brigade considers 

appropriate.  
(2) A Brigade should hold at least 6 ordinary meetings each year.  
(3) A Brigade must hold an annual general meeting each year in the month of June.  
(4) At the annual general meeting, the Brigade is to: 

(a) elect vacant Bush Fire Brigade Officers;  
(b) receive the Captain’s annual report;  
(c) receive the Elected Officers’ annual report; and  
(d) adopt the annual financial statements of the Brigade. 

… 
PART 6 – GENERAL  

6.1 Consideration in the Local Government budget  
In addition to funding made available through emergency services grants, the Local Government may provide further 
funding depending on the assessment of budget priorities for the year in question in accordance with Part 6 of the Local 
Government Act 1995. 

20 These provisions are important, particularly in light of the applicant's submissions that the City has the management and 
control and effectively employs volunteers who are engaged by the Brigade. That submission is contrary to what is set out in 
the local law, which indicates that the local government does not have any role in managing or controlling a brigade. It has no 
role in appointment of the officers of a brigade other than the Chief Bush Fire Control Officer. In fact, it is the elected officers 
of a brigade, and the Chief Bush Fire Control Officer who manage and conduct the operations of a brigade. 

21 According to the City, it decided in 2021 to establish the Brigade. A working group was formed to plan the formation of the 
Brigade.  

22 It would appear that by 7 September 2023, the Brigade had formally been registered as a bush fire brigade. Exhibit 7, dated 
7 September 2023, refers to Pickering Brook BFB 6947 and Kalamunda BFB 6321. I infer that the numbers are reference to 
the registration numbers for the respective brigades.  

23 On 30 January 2025, the Chief Bush Fire Control Officer made a direction that the Kalamunda Bush Fire Brigade Constitution 
and General Instructions be adopted for the Brigade: exhibit 1. 
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24 I am satisfied based on the above that the Brigade is an unincorporated association registered with the City as a bush fire 
brigade under the Bush Fires Act 1954 (WA). As an unincorporated association, it is not a legal entity distinct from its 
members, but nor is it part of the City. In Fletcher KL The Law Relating to Non-Profit Associations in Australia and New 
Zealand (The Law Book Co. Ltd, 1986), an unincorporated not-for-profit association is defined as a group of persons freely 
associating for any lawful objects or purposes, except pecuniary gain, for themselves or their group. It may contract, own 
property, owe duties and sue and be sued. It has legal status, although it is not a corporate entity. 

25 As the Brigade operates in accordance with the Kalamunda Bush Fire Brigade's Constitution, the Constitution’s aims and 
objects are relevant. In broad terms, they are to undertake bush fire brigade operations as directed by the City: cl. 6. Other 
relevant provisions of the Constitution are: 
(a) the income and property of the Brigade is to be applied solely towards the promotion of the objects: cl. 9; 
(c) the Brigade has members as registered with the City: cl 10; 
(d) the members have the right to vote at general monthly meetings, the annual general meeting and special general 

meetings: cl. 12; 
(e) the operational and administrative management of the Brigade is carried out by the Captain, supported by a team of 

elected officers filled from the membership: cl. 11; 
(f) the Brigade general instructions are formulated, amended and ratified by the Brigade’s management meeting: cl. 12; 
(g) the Brigade has powers to discipline members under cl. 14; 
(h) in a confusing clause 15, Brigade property is said to be the property of the Council of the City although: 

(i) the Brigade Captain maintains a register of Brigade property: cl. 15.1.3; 
(ii) the Brigade is required to maintain accounts: cl. 16; and 
(iii) the Brigade can maintain a petty cash float for expenditure: cl. 16.2; 

(i) the Brigade may resolve to dissolve, but the dissolution must be approved by the Council of the City: cl. 17; and 
(j) the Brigade has a common seal and must keep the accounts listed in cl. 19. 

26 All of these point to two overarching conclusions: 
(a) That the Brigade as a registered bush fire brigade is distinct from the City; and 
(b) That its management and operations are also independent of the City.  

Was the applicant carrying out work? 
27 The applicant does not identify in his application when the alleged bullying is said to have occurred, or what work he was 

purportedly doing at the time. He confirmed at hearing that the work he relies on was his attendance at the meetings, receiving 
the May 2025 email, and an attendance at a fire in November 2023. The application refers to ‘a period exceeding 16 months’ 
but does not say which period of 16 months. I assume the application relates to the period from January 2024 to May 2026 
being the 16-month period prior to the application being filed. He says the alleged bullying did not begin recently.  

28 For the Commission to be empowered to deal with the application, the applicant needed to be carrying out work for the City at 
the time of the alleged bullying. The lack of material details in the application adds to the difficulty the applicant has in 
establishing he was carrying out work at the relevant time.  

29 The City relies on the documentary evidence to the effect that the applicant's only activities since 2023, were attending one in-
person and one virtual meeting of the Brigade working group. 

30 In any event, the City says the attendance at the meetings are not ‘work.’  
31 The minutes of the working group meeting of January 2024 show that the applicant attended along with 10 other people, the 

meeting that commenced at 19:30 and closed at 20:40. Various matters about the establishment of the Brigade were discussed, 
and the minutes reflect that the Brigade was not, at that time, operating as a bush fire brigade. For example, while there is 
mention of 20 to 25 members, there is also a question as to when the brigade would be formed, and there was no site confirmed 
for a station.  

32 There are no other activities undertaken by the applicant between January 2024 and May 2026. There is no evidence that he 
undertook any activities at the request of, or with knowledge or approval of the City. 

33 The applicant says he was prevented from undertaking activities because he was cut off from emails and the communications 
system. Again, no date is given by him as to when this occurred, although he says the City agreed several times in February 
2026 to reinstate his communication access. Exhibit 10 confirms that the City agreed to contact the Brigade to request that the 
applicant’s access be reinstated. In the email, the City asserts that it does not itself have control over the communications. The 
applicant does not have knowledge either way, and so I make no finding at to whether the City or the Brigade had control over 
the applicant’s access to communication systems. 

34 I do not consider the applicant's attendance at the working group meetings to be work in any capacity. Ordinarily, work 
involves activities performed by a person under the instruction of another person: Honourable Minister for Police v Western 
Australian Police Force Union of Workers (1969) 49 WAIG 993; The Hospital Employees’ Industrial Union of Workers, 
W.A, v The Proprietors, Lee-Downs Nursing Home (1977) 57 WAIG 455. In an employment context, work contemplates the 
performance of duties under the employment contract: Master Builders’ Association of Victoria v The Australian Building 
Construction Employees’ and Builders Labourers’ Federation [1981] FCA 49; (1981) 54 FLR 358 [365]-[366]. 

35 By extension, the work of a volunteer must be the performance of the volunteer's duties as a volunteer. In this case, it means 
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activities carried out in the fulfilment of the Brigade’s objects. All of the activities set out in the Kalamunda Volunteer Bush 
Fire Brigade General Instructions would likely amount to work. However, there is no evidence that the applicant engaged in 
those activities: that is, attending shifts, undertaking fitness tests, skills tests or exercises, attending training or attending hazard 
reduction burns.  

36 In Application by Grant Warner [2025] FWC 1533 [66], Commissioner Sloan observed that participation as a member in an 
association or club's activities with nothing more, cannot be regarded as carrying out work for the club or association of which 
a person is a member. 

37 As there is no evidence that the applicant carried on any activities as a volunteer to advance the Brigade’s objects at a relevant 
time, that is, a time when the alleged bullying was said to be occurring, I am not satisfied that he was carrying out work.  

38 If the applicant had established that he was working at the time he was removed from the communication systems, this might 
have formed a basis for finding that he was working at the time the alleged bullying occurred. However, there is simply a 
lacuna in the evidence in this regard. He worked on 4 November 2023. But it is a complete mystery why he did not work 
subsequently, and what, if any, connection his not working had with the communication access.  

39 The applicant has failed to establish this condition for meeting the definition of ‘worker.’ 
Was the work carried out for the City? 
40 The City submits that even if the applicant's activities can be regarded as work, they are not activities carried out for the City. 

In particular, it points out that the Bush Fire Control Officer had operational command and management of Brigade members. 
While the City established the Brigade and may fund it, it does not direct or control its operations.  

41 The City appointed a Chief Bush Fire Control Officer in respect of the Brigade, as was required by the local law. The Chief 
Bush Fire Control Officer has the managerial and organisational responsibility for the Brigade but does so as a DFES 
employee. 

42 I have already referred to the key contents of the local law and the Constitution. Together, they establish that the City is not 
involved in the management of the Brigade's operations. The Brigade has a membership and rank structure, which is 
independent of the City, except that the City appoints the Bush Fire Control Officers.  

43 If the applicant's attendance at Brigade meetings was work, it was not work for the City. Similarly, if the applicant's attendance 
at a fire call in November 2023 was work at the time that the alleged bullying was occurring, it was not work for the City. In 
each case, it was carried out for the Brigade. 

Is the Brigade a volunteer association? 
44 It is not technically necessary to determine whether the Brigade is a volunteer association because the Brigade is not named as 

a respondent to the application. My determination that the applicant was not performing work carried out for the City means 
that the application must be dismissed. However, for completeness and certainty, I will nevertheless briefly address this issue.  

45 Under the local law and, similarly, under the Constitution, the Chief Bush Fire Control Officer is not a member of the Brigade.  
46 None of the members of the Brigade are employed by it. They are all volunteers. 
47 Accordingly, on the evidence before me, I am satisfied that the Brigade is a volunteer association for the purpose of s 51BG(3), 

and cannot be a PCBU.  
48 This conclusion means that any work the applicant performed for the Brigade would not qualify him as a ‘worker’ within the 

meaning of s 51BH.  
49 The application must therefore be dismissed. 

 
1  The documents filed by the parties variously refer to the Brigade as ‘The Pickering Brook Bush Fire Brigade’ and ‘The Pickering 
Brook Volunteer Bush Fire Brigade.’ It is unclear which of those names is correct. In these reasons, ‘Brigade’ refers to the 
volunteer bush fire brigade which the applicant is a member of. 
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Result Applications dismissed 
Representation 
Applicant No appearance 
Principal  
Respondent Ms H Ticehurst (of counsel) from the State Solicitors Office 
 

Order 
HAVING HEARD from Ms H Ticehurst (of counsel) on behalf of the Department of Communities and there being no appearance 
on behalf of the applicant, the Commission, pursuant to the powers conferred under s 27(1)(a) of the Industrial Relations Act 1979 
(WA), hereby orders – 

THAT the consolidated matters S 10 of 2025, S 13 of 2025 & S 14 of 2025 be and are hereby dismissed.  
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

CONFERENCES—Matters arising out of— 

2026 WAIRC 00789 
DISPUTE RE ENTITLEMENT TO TAKE A REST DAY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
CITATION : 2026 WAIRC 00789 
CORAM : COMMISSIONER T B WALKINGTON 
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BETWEEN : WESTERN AUSTRALIA POLICE UNION OF WORKERS 

Applicant 
AND 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE FORCE 
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CatchWords : Industrial Law (WA) - Application under s 44 of the Industrial Relations Act 1979 (WA) - 
Entitlement to Rest Days - Whether relief sought in the application seeks for the 
Commission to regulate discipline of police officers - Orders to restrain the commencement 
of disciplinary process - Commission cannot grant relief sought - s 23(3)(d) of the Industrial 
Relations Act 1979 (WA) engaged - Objection upheld - Application dismissed 

Legislation : Police Act 1892 (WA) 
  Fire Brigades Regulations 1943 (WA) 
  Police Force Regulations 1979 (WA) 
  Industrial Relations Act 1979 (WA) 
Result : Application dismissed 
Representation: 
Applicant : Mr S Farrell (as agent) 
Respondent : Mr J Carroll (of counsel) 
 

Case(s) referred to in reasons: 
Australian Medical Association (WA) Incorporated v Child and Adolescent Health Service (CAHS) [2022] WAIRC 00763; 
(2022) 102 WAIG 1438 
Smallshaw v The Minister for Corrective Services [2014] WAIRC 00956; (2014) 94 WAIG 1548 
The State School Teachers’ Union of WA v Governing Council of North Metropolitan TAFE [2024] WAIRC 00191; (2024) 104 
WAIG 478 
Western Australian Police Union of Workers v Commissioner of Police [2021] WAIRC 00047; (2021) 101 WAIG 293 
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Western Australian Prison Officers’ Union of Workers v The Minister for Corrective Services [2013] WAIRC 00706; (2013) 93 
WAIG 1439 
United Professional Firefighters Union of Western Australia v Department of Fire and Emergency Services [2023] WAIRC 
00399; 103 WAIG 1470 

Reasons for Decision 
1 On 31 December 2025, the Western Australian Police Union of Workers (applicant) filed an application for a conference 

pursuant to s 44 of the Industrial Relations Act 1979 (WA) (Application). The Application concerns email communications 
dated 30 December 2025, from the Superintendent of the Forensic Division issued to police officers. The email concerned the 
taking of Rest Days on public holidays: 

Good afternoon everyone 
In relation to officers seeking to take a Rest Day on a Public Holiday, moving forward these requests can only be 
reviewed and approved/declined by District Office. 
The Rest Day cannot be taken on a public holiday until such time it is approved. If a request is made the day of the public 
holiday there is still an ability to decline the request. 
If a Rest Day has already been approved for Thursday 1 January 2026 please ensure this is sent to your relevant Inspector 
for review. 
For immediate compliance. 
Thanks 

2 The Application sets out the outcome sought: 
The applicant seeks an urgent conference to be held by the Commission between the parties at which it will seek an 
interim order requiring the Respondent to send a broadcast to all police officers advising them that no disciplinary action 
will be taken against any police officer exercising their right to take a Rest Day or sick leave, unless their absence on sick 
leave is not legitimate or a medical certificate is required pursuant to clause 38.3. 

3 A conference was held on 31 December 2025. The parties reached an agreement at the conference and there was no 
requirement for the Commission to issue orders. 

4 On 23 January 2026, the applicant sought a further conference ‘as the issues canvassed have continued’. 
5 On 27 January 2026, the Commissioner of Police, Western Australia Police Force (respondent) raised a jurisdictional 

objection under s 23(3)(d) of the Industrial Relations Act 1979 (WA) (IR Act) and sought the proceedings be dismissed. 
6 The respondent contends the Commission does not have jurisdiction to deal with the Application because the Application takes 

issue with alleged threats of disciplinary action. 
7 The relief sought in the claim seeks for the respondent to issue a broadcast informing police officers’ that discipline will not be 

taken for exercising their right to take a Rest Day or sick leave on public holidays. The respondent contends that it is implied in 
that relief that the respondent will not take any such disciplinary action. The respondent submits that the Commission cannot 
regulate discipline with respect to police officers due to the effect of s 23(3)(d) of the IR Act and section 23 and Part IIA of the 
Police Act 1892 (WA) (Police Act).  

8 The respondent applies to the Commission to dismiss the application on the basis that the Commission does not have the power 
to make the orders sought. 

9 The applicant opposes the respondent’s jurisdictional objection because, in their view, the dispute concerns the respondent 
threatening police officers with discipline for utilising an entitlement under the relevant industrial agreement and does not seek 
the Commission to regulate the discipline of a police officer. 

10 The applicant contends that no police officer has been disciplined and the application does not seek to have any outcome of 
discipline adjusted or regulated. The application seeks a broadcast be issued and as part of an agreement reached by the parties 
in the conference dated 31 December 2025, an e-mail was sent. However, the applicant says the respondent has then acted 
contrarily to what is stated in the e-mail.  

11 The applicant submits s 23(3)(d) of the IR Act provides, inter alia, that the Commission must not, in the exercise of its 
jurisdiction, regulate the discipline in employment of an employee if there is a provision by or under any other Act for an 
appeal in a matter of discipline (emphasis added). In effect, the provisions of s 23(3)(d) do not prevent the Commission from 
convening a conference pursuant to s 44 of the IR Act.  

12 The applicant contends that the respondent’s submissions are not correct because the subject matter of the application concerns 
matters relating to the relevant industrial agreement, being the Western Australia Police Force Industrial Agreement 2024 
(Agreement) and the respondent is inappropriately interfering with the applicant’s members lawful entitlements under the 
Agreement. 

Legal Framework 
13 Both parties agree that the Commission’s jurisdiction under s 23(1) of the IR Act, provides that the Commission ‘has 

cognizance of and authority to enquire into and deal with any industrial matter’. 
14 Both parties also agree that s 23(3)(d) conditions the Commission’s jurisdiction to deal with industrial matters: 

(3) The Commission in the exercise of the jurisdiction conferred on it by this Part must not – 
… 
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(d) regulate the suspension from duty in, discipline in, dismissal from, termination of, or reinstatement in, 
employment of any employee or any one of a class of employees if there is provision, however 
expressed, by or under any other Act for or in relation to a matter of that kind and there is provision, 
however expressed, by or under that other Act for an appeal in a matter of that kind; 

… 
15 The respondent refers the Commission to the decision of Kenner C (as he then was) in which he explained the operation of the 

provision in Western Australian Prison Officers’ Union of Workers v The Minister for Corrective Services [2013] WAIRC 
00706; (2013) 93 WAIG 1439 [5] – [18] (Sell's Case), and repeated in Smallshaw v The Minister for Corrective Services 
[2014] WAIRC 00956; (2014) 94 WAIG 1548 [10]. 

16 At [17] of Sell’s Case, Kenner C observed: 
Section 23(3)(d) is a clear statement of legislative intention that the Commission shall not exercise its powers in relation 
to the specified subject matter, if there is ‘provision, however expressed’, for that same subject matter, including a right of 
appeal, prescribed by other legislation. This provision is clearly intended to prevent matters within the prescribed subject 
matter, from being dealt with in more than one jurisdiction. 

17 The respondent submits that the observations of Kenner C were referred to by Emmanuel C with approval in United 
Professional Firefighters Union of Western Australia v Department of Fire and Emergency Services [2023] WAIRC 00399; 
103 WAIG 1470 [8] (UPFU v DFES). 

18 The applicant accepts that the Police Act provides for the discipline of police officers and there is provision for disciplinary 
actions and decisions subject to appeal. However, the applicant says UPFU v DFES does not assist the Commission and ought 
not to be followed as it is a decision of a single commissioner and is not binding on the Commission in this application. 

19 The applicant argues that Emmanuel C in UPFU v DFES, did not consider the meaning of the word ‘regulate’ and incorrectly 
determined it was not relevant that the disciplinary process under the Fire Brigades Regulations 1943 (WA) had not yet 
commenced. 

The Parties’ Contentions 
20 The applicant argues that s 23(3)(d) of the IR Act, does not prevent the Commission from dealing with industrial matters 

concerning police officers in circumstances where disciplinary action set out in the Police Act and the Police Force 
Regulations 1979 (WA), have not yet commenced. 

21 Section 8 of the Police Act empowers the Governor to remove a commissioned police officer, and the Commissioner of Police 
to remove a non-commissioned officer, provided that s 33L of the Police Act is complied with and removal action has not been 
revoked under s 33N(1) of the Police Act. 

22 Section 23 of the Police Act provides for how disciplinary offences are dealt with and permits the examination, under oath, of a 
police officer upon a charge of an offence having been made. 

23 Regulation 624 and 625 of the Police Force Regulations 1979 (WA) provides that upon an allegation having been made 
against a police officer, an investigating officer is appointed to conduct an investigation, make a report on the investigation and 
if the allegation is substantiated, a charge is then made. It is this charge that section 23 of the Police Act refers to and thereby 
subjects the police officer to an examination. 

24 The purpose of such an examination is to determine whether the charge has been met or not and if it has, the officer conducting 
the examination can then caution or impose a punishment. 

25 The applicant contends that Schedule 3 of the IR Act sets out the matters the Commission is not permitted to regulate by s 
23(3)(d) of the IR Act: 

(2) On and from the coming into operation of the Industrial Relations Amendment Act 2000 this Act applies to and 
in respect of a police officer, and has effect accordingly, as if —  
(a) the police officer were a government officer; and 
(b) the Commissioner of Police were the employer of the police officer,  
and for that purpose, a reference in the Act to an employee is taken to include a reference to a government 
officer. 

(3) Despite subclause (2), the Commission does not have jurisdiction to enquire into or deal with, or refer to the 
Commission in Court Session or the Full Bench, any matter relating to or arising from the transfer, demotion, 
reduction in salary, suspension from duty, removal, discharge, dismissal or cancellation of the appointment 
under the Police Act 1892 of a police officer, police auxiliary officer or Aboriginal police liaison officer or, in 
the case of a special constable, the cancellation under that Act of the constable’s appointment. 

26 In matters concerning police officers, the applicant contends that s 23(3)(d) of the IR Act refers to the disciplinary process as 
set out in the Police Act. The applicant refers the Commission to the Cambridge Online Dictionary and submits that the verb 
‘regulate’ means ‘to control an activity or process by rules or a system’. The applicant asserts it is the disciplinary process 
commenced under the Police Act that the Commission is not permitted to regulate. 

27 The applicant submits they do not seek to control the disciplinary process and that the Application is not seeking the 
Commission regulate the discipline of police officers. 

28 The applicant advances the position that it is only upon the commencement of the disciplinary process that the Commission is 
prevented from interfering in. The applicant submits that the respondent has not necessarily embarked upon a disciplinary 
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process by taking the actions the applicant seeks to restrain. 
29 The applicant asserts the respondent has actions other than disciplinary processes open for him to take. The applicant says it is 

open for the respondent to take improvement action, performance management action or no action at all in the circumstances. 
30 The applicant argues it is permissible for the Commission to issue interim orders preventing the deterioration of industrial 

relations, by restraining the respondent from commencing the disciplinary process under the Police Act. 
31 The respondent contends that the applicant seeks for the Commission to regulate the discipline of police officers by restraining 

the respondent from commencing disciplinary proceedings.  
32 The orders sought by the applicant if granted, would have the effect of removing the respondent’s discretion as to whether the 

matter of a police officer taking a Rest Day on a public holiday, should be dealt with as a disciplinary matter under the Police 
Act. 

33 The respondent submits that whilst disciplinary action may be found to be not correct, this does not change the intention to 
give discretion to the respondent to use these powers unfettered. Any order restraining the use of these powers, is regulating 
disciplinary action. 

Consideration 
34 It is first necessary to characterise the essential nature of the dispute: Australian Medical Association (WA) Incorporated v 

Child and Adolescent Health Service (CAHS) [2022] WAIRC 00763; (2022) 102 WAIG 1438 [5]. 
35 On 30 December 2025, police officers in the Forensic Division of the Police Force received correspondence in which they 

were advised that any police officer seeking to take a Rest Day on a public holiday, must have their requests reviewed and 
determined by the District Office. The correspondence informed the applicant’s members that Rest Days cannot be taken on a 
public holiday until such time as it is approved. 

36 The applicant’s Senior Vice President contacted the Superintendent of the Forensic Division to raise the propriety of the 
content of the email and the applicant’s view that the respondent did not have the ability to disallow a police officer’s 
entitlement to take a Rest Day on a public holiday. The applicant alleges that the Superintendent of the Forensic Division 
informed the Senior Vice President that if a police officer took a Rest Day on 1 January 2026 without approval, the police 
officer would be subjected to a Police Conduct Report and potential disciplinary action. 

37 Rest days are provided for in clause 31 of the Agreement. Kenner SC (as he then was) in Western Australian Police Union of 
Workers v Commissioner of Police [2021] WAIRC 00047; (2021) 101 WAIG 293 (Enterprise Order Decision) ordered that 
a clause be provided for two Rest Days per annum in the Western Australian Police Force Industrial Agreement 2020. 

38 Clause 31.7 of the Agreement provides that police officers are to notify the respondent as far in advance as possible of their 
intention to take a Rest Day and then make an application as soon as practicable. 

39 It is the applicant's position that Rest Days are not required to be approved by the employer in order to be taken. This position 
is buttressed by the comments of Kenner SC in the Enterprise Order Decision at [319] where he states, that Rest Days are: ‘to 
be available to police officers at their election and at a time nominated by them, in order that they can have a short break from 
the rigours of policing work, when necessary’. 

40 Furthermore, clause 38.3(c) of the Agreement provides that police officers are not required to provide any evidence to support 
their application for sick leave for five days in a calendar year and that a certificate from a health practitioner is sufficient for a 
further ten days in a calendar year. 

41 Whilst the applicant acknowledged that clause 38.3(d) does provide for the respondent to require evidence, it must have a 
justification that the police officer’s absence is illegitimate in order to do so. The first day of January 2026, being a public 
holiday, in and of itself does not indicate that an absence is not legitimate. 

42 The respondent threatening the applicant's members with disciplinary action, merely because they may intend to exercise their 
lawful entitlements is, in the applicant’s view, an attempt to bully the applicant's members not to take their entitlements. 

43 Furthermore, it is the applicant’s position that by misrepresenting the provisions of clause 31 of the Agreement, the respondent 
is attempting to prevent the applicant's members from exercising their right to take that entitlement. 

44 In UPFU v DFES, Emmanuel C looked to the orders sought in the application to identify the essence of the dispute:  
[52] The issue in this matter is not that the Applicant refers to the ‘Please Explain” process as being disciplinary. The 

issue on a fair reading of the Application makes it clear that the Union asks the Commission to regulate 
discipline in employment, for example by putting any disciplinary process on hold or otherwise preventing the 
FES Commissioner from dealing with the matter as a disciplinary matter under the FB regulations. 

[53] Powers and jurisdictions are not the same. But here the orders sought make it clear that the Union asks the 
Commission in the exercise of its jurisdiction to regulate discipline in employment. 

… 
[58] … But in circumstances where the Union seeks for the Commission to prevent the FES Commissioner from 

starting or progressing a disciplinary process, I am satisfied that the Union is asking the Commission to regulate 
discipline in employment of its member, such that s 23(3)(d) of the IR Act operates to exclude the 
Commission’s jurisdiction. 

45 The applicant submits that the Application takes issue with the actions of the respondent in requesting an explanation. The 
applicant asserts the obligation of police officers to comply with directions means the action of seeking an explanation for the 
taking of a Rest Day on a public holiday, puts pressure upon police officers and creates doubt about taking such Rest Days. 
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46 It is the applicant’s submission that only upon the commencement of the disciplinary process as set out in the Police Act, that 
the Commission is prevented from interfering. The respondent hasn’t commenced the disciplinary process under the Police Act 
and Police Force Regulations 1979 (WA) against any police officers who have been advised that they would be subject to 
disciplinary action if they take a Rest Day on a public holiday. 

47 The applicant argues that s 23(3)(d) of the IR Act does not mean that the Commission is prevented from doing anything 
relating to, for the purposes of this application, the discipline of a police officer. 

48 The applicant advances an argument that Schedule 3 of the IR Act shows the legislative intention behind s 23(3)(d) with 
respect to the commencement of a disciplinary process. The applicant says that the Schedule shows 23(3)(d) does not apply 
until the disciplinary process has commenced. The applicant contends the Commission is permitted to act to prevent 
disciplinary processes from commencing because the specific matters in Schedule 3 Clause 2(3) are confined to demotion, 
reduction in salary, suspension from duty, removal, discharge, dismissal or cancellation of an appointment. 

49 I am not persuaded by the applicant’s reasoning that Schedule 3 Clause 2(3) limits the restrictions imposed on the 
Commission’s powers by s 23(3)(d) of the IR Act. It is the term ‘regulate’ and the enumeration of specific forms of 
disciplinary action that is in issue. In my view, the existence of Schedule 3 Clause 2(3) does not lead to a conclusion that police 
officers are to be treated differently for the purposes of s 23(3)(d) compared to other employees or persons within the scope of 
this provision. If police officers were to be distinguished and treated differently, the legislature would have made this clear 
given, as the applicant submits, s 23(3)(d) of the IR Act existed at the time Schedule 3 Clause 2(3) was inserted.  

50 The applicant contends that the Commission is not bound by legal forms and technicalities and may look past the remedy 
sought in the application and issue orders that involve an alternative solution. 

51 The applicant says the Commission ought not dismiss the application even if the Commission finds the remedy sought is not 
within the Commission’s power because the applicant would make a further application. 

52 In The State School Teachers’ Union of WA v Governing Council of North Metropolitan TAFE [2024] WAIRC 00191; 
(2024) 104 WAIG 478 [88] – [90], the Full Bench said: 

[88] Finally we refer to the point raised in the Ministers submissions concerning the change in language used in s 
23(1) in the 1980 amendments referring to ‘the Commission does not have jurisdiction of any kind’ to that used 
in the 1984 amendments where s 23(3)(d) was amended to provide that ‘the Commission shall not regulate…’ 
the specified matters. We agree with the respondent’s submissions that it may be open to question [62] of the 
learned Commissioners reasons (see AB32) she concluded that s 23(3)(d) prohibited the Commission from 
‘having cognizance of and authority to inquire into and deal with this matter …’ it is not a question of 
jurisdiction strictly speaking, rather the scope of the commission's powers. Given that the basis on which the 
respondent made its application to dismiss the matter at first instance was not the absence of jurisdiction, but the 
inability of the Commission to make orders in the form of final relief, it is not strictly necessary to explore the 
limits of what may be meant by ‘regulate’. 

[89] However the Shorter Oxford English Dictionary relevantly defines ‘regulate’ as ‘1. to control, govern or direct 
by rule or regulations; to subject to guidance or restrictions…b. to bring or reduce (a person or body of persons) 
to order’. If s 23(3)(d) operated in this matter, this would encompass the Commission making any directions or 
orders in relation to a relevant disciplinary matter, effectively depriving Mr Whitehurst of an interim or final 
remedy. Given the connection between conciliation and arbitration under the Act the Commission's powers to 
conciliate may also be impacted. In other instances, such as in award making, as raised in the appeal 
proceedings, the Commission's powers may only be affected in a limited way. For example, where a specific 
provision is sought covering discipline in a public sector award, that may be excluded, as in the Public Service 
Award. 

[90] The full scope of these limitations, is, however best left to another occasion. Although we note that whilst the 
above matter of different language used in s 23(3)(d) of the Act was not the subject of any argument in Western 
Australian Government Railways decided in 1990, the Court dealt with the issue arising in that case, as a 
matter of the Commission's jurisdiction (see Brinston J at 1284 and Kennedy J at 1284-1285; Rowland J 
agreeing). 

53 I adopt the definition of ‘regulate’ as set out in The State School Teachers’ Union of WA v Governing Council of North 
Metropolitan TAFE [2024] WAIRC 00191; (2024) 104 WAIG 478 [89]. In doing so, I find the orders sought by the applicant 
in this matter seek to regulate disciplinary action because the orders sought by the applicant will restrict the respondent in 
relation to decisions to commence disciplinary action. 

54 The applicant seeks interim orders: 
… requiring the respondent to send a broadcast to all police officers advising them that no disciplinary action will be 
taken against any police officer exercising their right to take a Rest Day or sick leave, unless their absence on sick leave is 
not legitimate or a medical certificate is required pursuant to clause 38.3. 

55 The applicant continues to press for orders that restrain the respondent from possibly commencing disciplinary action in 
circumstances where a police officer takes a Rest Day on a public holiday. 

56 The applicant may be correct in their assertions concerning the entitlement of police officers to access Rest Days. However, the 
relief sought by the applicant in the Application cannot be provided. 

57 I note by s 26(2) of the IR Act, the Commission is not restricted to the specific claim made or to the subject matter of the claim 
in granting relief or redress. However, in ascertaining the essence of the subject of a dispute before the Commission, the terms 
of any orders or interim orders sought are significant.  
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58 The difficulty in adopting the path contended by the applicant is that s 23(3)(d) of the IR Act sets out a specific prohibition on 
the Commission dealing with industrial matters. The Commission does not have the scope to exercise the power to issue orders 
in the terms sought. As such, the Commission is being asked to convene further proceedings for the applicant to seek a remedy 
that it not permitted. 

59 The applicant has not sought alternate orders and contends that if this application is dismissed, they will lodge a further 
application presumably seeking orders in different terms. The applicant has had the opportunity to modify the terms of any 
orders or interim orders they seek in this application and has not done so. This is like UPFU v DFES, and I respectfully adopt 
the reasoning of Emmanuel C given in that matter. 

60 For the reasons set out above and given the applicant’s position in this matter, I will uphold the respondent’s objection and 
dismiss the application. 

 
 

2026 WAIRC 00790 
DISPUTE RE ENTITLEMENT TO TAKE A REST DAY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIA POLICE UNION OF WORKERS 

APPLICANT 
-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE FORCE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 12 AUGUST 2026 
FILE NO/S C 40 OF 2025 
CITATION NO. 2026 WAIRC 00790 
 

Result Application dismissed 
Representation 
Applicant Mr S Farrell (as agent) 
Respondent Mr J Carroll (of counsel) 
 

Order 
HAVING heard from Mr S Farrell (as agent) on behalf of the applicant and Mr J Carroll (of counsel) on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders –  

THAT the application be and by this order, is dismissed. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

UNIONS—Matters dealt with under Section 66 
2026 WAIRC 00788 

ORDER PURSUANT TO S.66 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICANT 

-v- 
THE STATE SCHOOL TEACHERS' UNION OF W.A. 

FIRST RESPONDENT 
MATTHEW JARMAN 

SECOND RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 12 AUGUST 2026 
FILE NO/S PRES 19 OF 2026 
CITATION NO. 2026 WAIRC 00788 
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Result Discontinued by leave 
Appearances 
Applicant In person 
First Respondent Ms S Dennis  
Second Respondent In person 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the application be and is hereby discontinued by leave. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00769 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SALLY DENNIS 

APPLICANT 
-v- 
STATE SCHOOL TEACHERS UNION OF WA 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE FRIDAY, 31 JULY 2026 
FILE NO/S PRES 9 OF 2026 
CITATION NO. 2026 WAIRC 00769 
 

Result Order issued 
Representation 
Applicant Mr J Nicholas of counsel  
Respondent Mr A Illich of counsel 
 

Order 
HAVING heard Mr J Nicholas of counsel on behalf of the applicant and Mr A Illich of counsel on behalf of the respondent, the 
Chief Commissioner, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders – 

(1) THAT the respondent’s interlocutory application filed on 29 July 2026 be and is hereby adjourned sine die. 
(2) THAT the time for compliance with paragraph 2 of the orders dated 15 July 2026 ([2026] WAIRC 00524) be 

extended to 11 August 2026. 
(3) THAT the time for compliance with paragraph 3 of the orders dated 15 July 2026 ([2026] WAIRC 00524) be 

extended to 18 August 2026. 
(4) THAT the time for compliance with paragraph 4 of the orders dated 15 July 2026 ([2026] WAIRC 00524) be 

extended to 25 August 2026. 
(5) THAT the time for compliance with paragraph 5 of the orders dated 15 July 2026 ([2026] WAIRC 00524) be 

extended to 1 September 2026. 
(6) THAT the parties have liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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2026 WAIRC 00524 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SALLY DENNIS 

APPLICANT 
-v- 
STATE SCHOOL TEACHERS UNION OF WA 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE WEDNESDAY, 15 JULY 2026 
FILE NO/S PRES 9 OF 2026 
CITATION NO. 2026 WAIRC 00524 
 
Result Order issued 
Representation 
Applicant Mr J Nicholas of counsel 
Respondent Mr A Illich of counsel 
 

Order 
HAVING heard Mr J Nicholas of counsel on behalf of the applicant and Mr A Illich of counsel on behalf of the respondent, the 
Chief Commissioner, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby 
orders – 

(1) THAT the applicant be permitted to engage Transcription WA to make a transcript of the ‘in camera’ part of the 
audio recording of the State Council meeting of the respondent on 12 June 2026 on the condition that the 
applicant take all reasonable steps to ensure that: 
(a) Transcription WA keeps the audio recording and transcript confidential and confirm so in writing; and 
(b) the applicant provide the respondent with a copy of the transcript, within 5 days of receiving it. 

(2) THAT on or before 28 July 2026, the parties file any statement of agreed facts and documents in relation to the 
applicant’s application for interim orders. 

(3) THAT on or before 4 August 2026, the applicant is to file: 
(a) any documents she intends to rely upon; and 
(b) an affidavit for each witness whom she intends to rely upon; and 
(c) written submissions in support of her application for interim orders. 

(4) THAT on or before 11 August 2026, the respondent is to file: 
(a) any documents it intends to rely upon; and 
(b) an affidavit for each witness it intends to rely upon; and 
(c) written submissions in response to the applicant’s application for interim orders. 

(5) THAT the matter be listed for a 1 day hearing on the first available date convenient to the Commission and the 
parties not before 18 August 2026. 

(6) THAT the parties have liberty to apply on short notice. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00498 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SALLY DENNIS 

APPLICANT 
-v- 
STATE SCHOOL TEACHERS UNION OF WA 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE THURSDAY, 9 JULY 2026 
FILE NO. PRES 9 OF 2026 
CITATION NO. 2026 WAIRC 00498 
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Result Order 
Representation  
Applicant Mr J Nicholas of counsel 
Respondent Mr D Rafferty of counsel 
 

Order 
HAVING heard Mr J Nicholas of counsel on behalf of the applicant and Mr D Rafferty of counsel on behalf of the respondent, the 
Chief Commissioner, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the audio recording of the State Council meeting of the respondent on 12 June 2026 be provided by the 
respondent to the applicant by close of business 10 July 2026. 

(2) THAT access to that part of the audio recording of the ‘in camera’ session of the State Council meeting be 
limited to the applicant, Mr Jarman and the legal representatives of the parties. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
 
 

 
 

2026 WAIRC 00758 
ORDER PURSUANT TO S.66 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TIM CLARKE 

APPLICANT 
-v- 
MEDIA, ENTERTAINMENT AND ARTS ALLIANCE OF WESTERN AUSTRALIA (UNION OF 
EMPLOYEES) 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
DATE THURSDAY, 30 JULY 2026 
FILE NO/S PRES 8 OF 2024 
CITATION NO. 2026 WAIRC 00758 
 

Result Order issued 
Appearances 
Applicant Mr T Borgeest of counsel 
Respondent Mr T Borgeest of counsel 
 

Order 
HAVING heard Mr T Borgeest of counsel on behalf of the applicant and the respondent, the Chief Commissioner, pursuant to the 
powers conferred under s 66 of the Industrial Relations Act 1979 (WA), hereby orders –  

THAT unless otherwise further varied, the order made on 26 March 2026 ([2025] WAIRC 01020) be and is hereby 
further extended to 30 October 2026. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2026 WAIRC 00756 

APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 42I 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE UNITED PROFESSIONAL FIREFIGHTERS UNION OF WESTERN AUSTRALIA 
APPLICANT 

-v- 
DEPARTMENT OF FIRE AND EMERGENCY SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 29 JULY 2026 
FILE NO. APPL 22 OF 2026 
CITATION NO. 2026 WAIRC 00756 
 
Result Directions issued 
Representation  
Applicant Mr C Fogliani (of counsel) from Fogliani Lawyers 
Respondent Ms T Loo (of counsel) from the State Solicitors’ Office 
 

Direction 
THE COMMISSION, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby 
directs –  

1. THAT discovery is to be informal; 
2. THAT if the parties cannot agree on informal discovery, any formal application for discovery or notice to 

produce a document must be made on or before 7 April 2027; 
3. THAT evidence in chief at trial will proceed by way of witness statements; 
4. THAT by 30 November 2026, the applicant is to file a copy of any witness statements, expert reports, and 

bundle of documents upon which it will rely at trial; 
5. THAT by 24 March 2027, the respondent is to file a copy of any witness statements, expert reports, and bundle 

of documents upon which it will rely at trial; 
6. THAT by 27 April 2027, the applicant is to file: 

a. a copy of any witness statements, expert reports and bundle of documents in reply; and 
b. an outline of written opening submissions, 
upon which it will rely at trial; 

7. THAT by 21 May 2027, the respondent is to file an outline of written opening submissions upon which it will 
rely at a trial; 

8.  THAT the matter will be listed for a directions hearing on a date to be fixed after 24 March 2027 in order to list 
the matter for trial; and  

9.  THAT there is liberty to apply. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 
2026 WAIRC 00520 

APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 42I 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE UNITED PROFESSIONAL FIREFIGHTERS UNION OF WESTERN AUSTRALIA 
APPLICANT 

-v- 
DEPARTMENT OF FIRE AND EMERGENCY SERVICES 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 15 JULY 2026 
FILE NO/S APPL 22 OF 2026 
CITATION NO. 2026 WAIRC 00520 
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Result Application to amend application granted 
Representation 
Applicant Mr C Fogliani (of counsel) on behalf of The United Professional Firefighters Union of Western 

Australia 
Respondent Ms T Loo (of counsel) on behalf of the Department of Fire and Emergency Services 
 

Order 
THE COMMISSION, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby 
orders –  

THAT the application be amended by substituting the amended draft enterprise order attached to the applicant’s Form 1A 
dated 6 July 2026 for the draft enterprise order attached to the application as filed. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 

 
 

2026 WAIRC 00773 
INTERPRETATION OF THE WESTERN AUSTRALIAN FIRE SERVICE ENTERPRISE BARGAINING AGREEMENT 

2023 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES UNITED PROFESSIONAL FIREFIGHTERS UNION OF WESTERN AUSTRALIA 
APPLICANT 

-v- 
DEPARTMENT OF FIRE AND EMERGENCY SERVICES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE WEDNESDAY, 5 AUGUST 2026 
FILE NO/S APPL 37 OF 2026 
CITATION NO. 2026 WAIRC 00773 
 
Result Order issued 
Representation 
Applicant Mr C Fogliani (of counsel) 
Respondent Ms T Loo (of counsel)  
 

Order 
HAVING HEARD from Mr C Fogliani (of counsel) on behalf of the applicant and Ms T Loo (of counsel) on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

THAT leave to amend the applicant’s Form 1 – General Application in the terms stated in the applicant’s Form 1A – 
Multipurpose form filed on 30 July 2026 be, and is hereby granted; 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00751 
APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 8 MAY 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARTIN TANNER 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER T EMMANUEL 
 COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 24 JULY 2026 
FILE NO/S APPL 40 OF 2026 
CITATION NO. 2026 WAIRC 00751 
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Result Order issued 
Representation 
Appellant Mr D Weekley of counsel 
Respondent Mr N John of counsel 
 

Order 
HAVING heard Mr D Weekley of counsel on behalf of the appellant and Mr N John of counsel for the respondent, the Chief 
Commissioner, pursuant to the powers conferred on him under the Industrial Relations Act 1979 (WA), and by consent, hereby 
orders –  

(1) THAT the parties be excused from compliance with the regulations 92(1) of the Industrial Relations 
Commission Regulations 2005 (WA) until further order. 

(2) THAT a directions hearing be listed on a date to be fixed not before 3 August 2026. 
(3) THAT there be liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
Chief Commissioner, 

[L.S.] By the Commission 
 

 
 

2026 WAIRC 00755 
DISPUTE RE DECISION TO DEMOTE EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE WEDNESDAY, 29 JULY 2026 
FILE NO. C 11 OF 2026 
CITATION NO. 2026 WAIRC 00755 
 

Result Directions issued 
Representation  
Applicant Mr Robert Knox (of counsel) 
Respondent Mr Michael McIlwaine (of counsel) 
 

Direction 
HAVING heard from Mr R Knox (of counsel) on behalf of the applicant and Mr M McIlwaine (of counsel) on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders by 
consent –  

1. THAT the parties are to confer and provide to Chambers a draft memorandum of matters to be heard and determined by 
Friday, 7 August 2026.  

2. THAT the parties are to confer and provide to Chambers a draft minute of proposed orders by Friday, 7 August 2026 
3. THAT there be liberty to apply. 

(Sgd.)  T KUCERA, 
[L.S.] Commissioner. 
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2026 WAIRC 00516 
DISPUTE RE DECISION TO DEMOTE EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER T KUCERA 
DATE TUESDAY, 14 JULY 2026 
FILE NO/S C 11 OF 2026 
CITATION NO. 2026 WAIRC 00516 
 

Result Order issued 
Representation 
Applicant Mr Robert Knox (of counsel) 
Respondent Mr Michael McIlwaine (of counsel) 
 

Order 
HAVING heard from Mr R Knox (of counsel) on behalf of the applicant and Mr M McIlwaine (of counsel) on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby orders –  

1. THAT this order applies to records C/11/2026-0026 – ‘C 11/2026 – 4 January 2025 incident’ and C/11/2026-0027 – ‘C 
11/2026 – 20 January 2024 incident’ filed in the Commission’s Registry on 19 June 2026 in these proceedings. 

2. THAT subject to any further order, the evidence that is the subject of this order:  
a. Is to be kept confidential and may not be published or disclosed to any person other than the legal 

representatives or parties in these proceedings; and  
b. May not be used for any purpose other than the conduct of these proceedings. 

(Sgd.)  T KUCERA, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00768 
APPEAL AGAINST A DECISION OF THE INDUSTRIAL MAGISTRATE IN MATTER NUMBER M 17 OF 2024 

GIVEN ON 23 JANUARY 2026 AND 15 APRIL 2026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DELIA GAVRIL 
APPELLANT 

-v- 
STATE OF WESTERN AUSTRALIA 

RESPONDENT 
FILE NO FBA 3 OF 2026 
PARTIES DELIA GAVRIL 

APPELLANT 
-v- 
STATE OF WA 

RESPONDENT 
FILE NO FBA 14 OF 2026 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER C TSANG 
 COMMISSIONER T KUCERA 

DATE FRIDAY, 31 JULY 2026 
CITATION NO. 2026 WAIRC 00768 
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Result Order issued 
Representation 
Appellant In person 
Respondent Ms S Walsh of counsel 
 

Order 
HAVING heard Ms D Gavril on her own behalf and Ms S Walsh of counsel on behalf of the respondent, the Chief Commissioner, 
pursuant to the powers conferred on him under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the order made in the herein matters dated 22 June 2026 ([2026 WAIRC 00412) be and is hereby 
revoked. 

(2) THAT the time for filing the appeal book in appeal FBA 14 of 2026 be and is hereby extended to 14 August 
2026. 

(3) THAT the appellant serve the respondent with a stamped copy of the appeal book within 48 hours of it being 
returned to her for service. 

 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

 
2026 WAIRC 00412 

APPEALS AGAINST A DECISION OF THE INDUSTRIAL MAGISTRATE IN MATTER NUMBER M 17 OF 2024 
GIVEN ON 23 JANUARY 2026 AND 15 APRIL 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DELIA GAVRIL 

APPELLANT 
-v- 
STATE OF WESTERN AUSTRALIA 

RESPONDENT 
FILE NO FBA 3 OF 2026 
PARTIES DELIA GAVRIL 

APPELLANT 
-v- 
STATE OF WA 

RESPONDENT 
FILE NO FBA 14 OF 2026 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER C TSANG 
 COMMISSIONER T KUCERA 

DATE MONDAY, 22 JUNE 2026 
CITATION NO. 2026 WAIRC 00412 
 
Result Order issued 
Appearances 
Applicant In person 
Respondent Mr J Carroll of counsel 
 

Order 
HAVING heard Ms D Gavril on her own behalf and Mr J Carroll of counsel on behalf of the respondent, the Chief Commissioner, 
pursuant to the powers conferred on him under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT all procedural requirements in relation to the herein appeals in accordance with the Industrial 
Commission Regulations 2005 (WA) and Practice Note 12 of 2021 be and are hereby suspended until 
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28 July 2026. 
(2) THAT the appellant report back to the Full Bench her status to proceed with the herein appeals on or before 

28 July 2026. 
(3) THAT there be liberty to apply on short notice. 

 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00411 
APPEAL AGAINST A DECISION OF THE INDUSTRIAL MAGISTRATE IN MATTER NUMBER M 17 OF 2024 

GIVEN ON 23 JANUARY 2026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DELIA GAVRIL 
APPELLANT 

-v- 
STATE OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER C TSANG 
 COMMISSIONER T KUCERA 

DATE MONDAY, 22 JUNE 2026 
FILE NO/S FBA 3 OF 2026 
CITATION NO. 2026 WAIRC 00411 
 
Result Order issued 
Appearances 
Applicant In person 
Respondent Mr J Carroll of counsel 
 

Order 
HAVING heard Ms D Gavril on her own behalf and Mr J Carroll of counsel on behalf of the respondent, the Chief Commissioner, 
pursuant to the powers conferred on him under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the herein appeal and appeal FBA 14 of 2026 be and are hereby joined and will be heard and determined together. 
 (Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

2026 WAIRC 00504 
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER U 45 OF 2025 GIVEN ON 14 APRIL 

2026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTONIO NICOLA MESSERE 
APPELLANT 

-v- 
SHIRE OF MORAWA 

RESPONDENT 
CORAM FULL BENCH 

CHIEF COMMISSIONER S J KENNER 
 COMMISSIONER T EMMANUEL 
 COMMISSIONER T B WALKINGTON 

DATE THURSDAY, 9 JULY 2026 
FILE NO/S FBA 12 OF 2026 
CITATION NO. 2026 WAIRC 00504 
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Result Order issued 
Representation 
Appellant In person 
Respondent Mr A Sinanovic of counsel 
 

Order 
HAVING heard Mr A Messere on his own behalf and Mr A Sinanovic of counsel on behalf of the respondent, the Full Bench, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders – 

(1) THAT the time for filing the appeal book in the herein appeal be and is hereby extended to 24 June 2026. 
(2) THAT the appellant serve the respondent with a stamped copy of the appeal book within 48 hours of it being 

returned to him for service. 
 By the Full Bench 

(Sgd.)  S J KENNER, 
[L.S.] Chief Commissioner. 

 
 

 

2026 WAIRC 00754 
REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 23 JANUARY 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JULES JOHN TUSCANO 

APPLICANT 
-v- 
HEALTH SUPPORT SERVICES 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 28 JULY 2026 
FILE NO. P 10 OF 2026 
CITATION NO. 2026 WAIRC 00754 
 

Result Direction issued 
Representation  
Applicant Mr J Tuscano 
Respondent Ms S Walsh (of counsel) 
 

Direction 
HAVING heard from the applicant on their own behalf and Ms S Walsh (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby directs – 

(1) THAT the parties file an agreed statement of facts and bundle of agreed documents by no later than 18 August 2026.  
(2) THAT the applicant file and serve any outlines of witness evidence and any documents upon which they intend to 

rely by no later than 22 September 2026.  
(3) THAT the respondent file and serve any outlines of witness evidence and any documents, upon which they intend to 

rely by no later than 13 October 2026 
(4) THAT the applicant file and serve an outline of submissions and any list of authorities upon which they intend to rely 

by no later than 27 October 2026.  
(5) THAT the respondent file and serve an outline of submissions and any list of authorities upon which they intend to 

rely by no later than 10 November 2026. 
(6) THAT the matter be listed for hearing for two days on a date to be fixed not before 17 November 2026. 
(7) THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
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2026 WAIRC 00781 
REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 18 FEBRUARY 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MATTHEW EARP 

APPLICANT 
-v- 
DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 7 AUGUST 2026 
FILE NO/S P 18 OF 2026 
CITATION NO. 2026 WAIRC 00781 
 

Result Order issued to amend the name of respondent 
Representation 
Applicant Mr M Earp 
Respondent Ms T Loo (of counsel) 
 

Order 
HAVING heard from the applicant on their own behalf and Ms T Loo (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

THAT the name of the respondent in these proceedings be amended to ‘Director General, Department of Justice’. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2026 WAIRC 00767 
REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 18 FEBRUARY 2026 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MATTHEW EARP 

APPLICANT 
-v- 
DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 31 JULY 2026 
FILE NO. P 18 OF 2026 
CITATION NO. 2026 WAIRC 00767 
 

Result Direction issued 
Representation  
Applicant Mr M Earp 
Respondent No Appearance 
 

Direction 
HAVING heard from the applicant on their own behalf and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs –  

(1) THAT Discovery be informal.  
(2) THAT the applicant file and serve any outlines of witness evidence and any documents upon which they intend to 
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rely by no later than 4 September 2026.  
(3) THAT the respondent file and serve any outlines of witness evidence and any documents, upon which they intend to 

rely by no later than 2 October 2026. 
(4) THAT the applicant file and serve an outline of submissions and any list of authorities upon which they intend to rely 

by no later than 30 October 2026. 
(5) THAT the respondent file and serve an outline of submissions and any list of authorities upon which they intend to 

rely by no later than 27 November 2026. 
(6)  THAT the matter be listed for hearing on a date to be fixed not before 4 December 2026. 
(7) THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 
 
 

 
 

2026 WAIRC 00784 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 16 SEPTEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SLADJANA NESKOVIC 

APPLICANT 
-v- 
CHILD AND ADOLESCENT HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE FRIDAY, 7 AUGUST 2026 
FILE NO. P 48 OF 2025 
CITATION NO. 2026 WAIRC 00784 
 

Result Directions  issued 
Representation  
Applicant In person 
Respondent Mr J Raja 
 

Direction 
HAVING heard from Ms S Neskovic on her own behalf and Mr J Raja on behalf of the respondent, the Commission, pursuant to 
the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT Direction 7 of the Directions ([2026] WAIRC 00410) issued on Monday, 22 June 2026 be vacated. 
2. THAT the applicant have leave to file by 4:00pm on Monday, 10 August 2026: 

(a) WA Health Prevention of Workplace Bullying Policy MP 0117/19 v2.0 (effective 27 May 2022); 
(b) The settlement agreement in matter C 12/2018; 
(c) Her leave history for July–August 2024; and 
(d) The email chain culminating in an email from Ms Jodi Pinch, Manager People and Partnering, dated 

18 December 2024. 
3. THAT the applicant file by 4:00pm on Friday, 21 August 2026 any application for discovery of documents. 
4. THAT the respondent file an outline of the legal submissions that the respondent intends to rely upon 

at the hearing, by 4:00pm on Friday, 4 September 2026. 
5. THAT the matter be listed for a 5-day hearing on Monday, 19 October 2026 to Friday, 23 October 2026 

inclusive. 
(Sgd.)  C TSANG, 

[L.S.] Commissioner. 
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2026 WAIRC 00766 
STOP BULLYING ORDER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HOSSEIN DINPANAHKHOSHDAREHGI 

APPLICANT 
-v- 
THE BOARD OF THE WA COUNTRY HEALTH SERVICE, MARGARET STURDY, SAMIR 
HEBLE 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE FRIDAY, 31 JULY 2026 
FILE NO/S S 14 OF 2026 
CITATION NO. 2026 WAIRC 00766 
 

Result Order issued 
Representation 
Applicant Mr S Foy (of counsel) 
Respondents Mr A Bleach (agent) 
 

Order 
WHEREAS this is an application under s 29(1)(e) of the Industrial Relations Act 1979 (WA);  
AND WHEREAS the parties ask the Commission to remove Dr Samir Heble as a respondent; 
NOW THEREFORE the Commission, pursuant to the powers conferred by the Industrial Relations Act 1979 (WA), and by 
consent, orders –  

THAT Dr Samir Heble be, and by this order is, removed as a respondent from this application. 
(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 
 

 

2026 WAIRC 00761 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MONA MORGAN 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION  

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE THURSDAY, 30 JULY 2026 
FILE NO. U 16 OF 2026 
CITATION NO. 2026 WAIRC 00761 
 

Result Directions issued 
Representation  
Applicant No appearance 
Respondent Ms A Kildea (of counsel) 
 

Direction 
HAVING heard from Ms A Kildea (of counsel) on behalf of the respondent and there being no appearance on behalf 
of the applicant, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT the respondent’s application for the applicant’s Form 2 – Unfair Dismissal Application to be dismissed 
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under s 27(1)(a)(iv) of the Industrial Relations Act 1979 (WA) for the reason that it is futile for the Commission 
to hear and determine the matter in circumstances where no remedy is available to the applicant, be heard and 
determined as a preliminary matter, on the papers. 

2. THAT all material filed by the parties must comply with Practice Note 1 of 2026 – Use of artificial intelligence. 
3. THAT the respondent file by Thursday, 27 August 2026: 

(a) Any witness statements in accordance with Practice Note 9 of 2021 – Witness outlines and witness 
statements. 

(b) Legal submissions. 
4. THAT the applicant file by Thursday, 24 September 2026: 

(a) Any witness statements in accordance with Practice Note 9 of 2021 – Witness outlines and witness 
statements. 

(b) Legal submissions. 
5. THAT the respondent file by Thursday, 8 October 2026: 

(a) Any responsive witness statements to the applicant’s witness statements, in accordance with 
Practice Note 9 of 2021 – Witness outlines and witness  statements. 

(b) Any responsive legal submissions to the applicant’s submissions. 
6. THAT the parties have liberty to apply. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 
 
 

 
 

2026 WAIRC 00760 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MONA MORGAN 

APPLICANT 
-v- 
WA DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE THURSDAY, 30 JULY 2026 
FILE NO. U 16 OF 2026 
CITATION NO. 2026 WAIRC 00760 
 

Result Order issued correcting name of respondent 
Representation 
Applicant No appearance 
Respondent Ms A Kildea (of counsel) 
 

Order 
HAVING heard from Ms A Kildea (of counsel) on behalf of the respondent and there being no appearance on behalf 
of the applicant, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the name of the respondent to the application ‘WA Department of Education’ be deleted and substituted with 
‘Director General, Department of Education’. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 
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2026 WAIRC 00525 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIPIKA ACHARYA 

APPLICANT 
-v- 
CHILD AND ADOLESCENT HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 15 JULY 2026 
FILE NO/S U 17 OF 2026 
CITATION NO. 2026 WAIRC 00525 
 

Result Order issued 
Representation 
Applicant On her own behalf 
Respondent Mr J Raja (as agent) 
 

Programming Orders 
HAVING heard from the applicant on her own behalf and Mr J Raja as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

1. THAT the applicant's application for the claim of unfair dismissal to be accepted out of time (Application) is to be 
heard and determined as a preliminary issue;  
2. THAT the applicant is to file any witness outlines, documentary evidence and written submissions upon which she 
intends to rely in support of the Application by 5 August 2026;  
3. THAT the respondent is to file any witness outlines, documentary evidence and written submissions upon which it 
intends to rely in opposition to the Application by 26 August 2026; 
4. THAT the Application is to be listed for a short hearing on a date to be fixed; and 
5. THAT the parties have liberty to apply on short notice 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00507 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES REBECCA ANNE NEIL 

APPLICANT 
-v- 
CAMPBELL DAVID JAMES AS TRUSTEE FOR ALLIED SERVICE ENTITY TRUST #1 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 10 JULY 2026 
FILE NO/S U 46 OF 2025 
CITATION NO. 2026 WAIRC 00507 
 

Result Order Issued 
Representation 
Applicant Mr M Cox (of counsel) 
Respondent Mr C James 
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Order 
WHEREAS this is an application pursuant to s 29(1)(c) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS the matter was listed for hearing on 23 June 2026, 24 June 2026, 1 July 2026 and 8 July 2026;  
AND WHEREAS upon the conclusion of the hearing on 8 July 2026, the respondent’s evidentiary case has not concluded; 
AND WHEREAS on 9 July 2026, the Commission provided the parties with a Minute of Proposed Order to program the conclusion 
of the respondent’s evidentiary case and closing submissions; 
AND WHEREAS on 9 July 2026, the applicant provided their views and submissions on the Minute of Proposed Order; 
AND WHEREAS on 10 July 2026, the respondent provided their views and submissions on the Minute of Proposed Order and the 
applicant’s submissions;  
AND WHEREAS I have considered both the applicant and the respondent’s views;  
AND WHEREAS I am of the view that the below directions provide for the expeditious and just hearing and determination of the 
matter; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), 
hereby orders –  

(1) THAT the matter be listed part-heard for the respondent’s re-examination of Campbell James, limited to matters 
arising out of cross examination for Monday, 10 August 2026 at 10:30 AM. 

(2) THAT the respondent file written closing submissions by no later than 12.00 PM on Monday, 10 August 2026. 
(3) THAT the matter be listed part-heard for the applicant’s oral closing submissions for Monday, 10 August 2026 at 

1:30 PM. 
(4) THAT the respondent file any written reply submissions on questions of law arising out of the applicant’s closing 

submissions that it could not reasonably anticipate, in accordance with regulation 33(1)(j) of the Industrial Relations 
Commission Regulations 2005 (WA), by no later than 4.00 PM on Thursday, 13 August 2026. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00748 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRENDON HILL 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE WEDNESDAY, 22 JULY 2026 
FILE NO. U 48 OF 2026 
CITATION NO. 2026 WAIRC 00748 
 

Result Directions issued 
Representation  
Applicant In person 
Respondent Ms E Negus (of counsel) 
 

Direction 
HAVING heard from Mr B Hill on his own behalf and Ms E Negus (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

1. THAT the respondent’s objection to the Commission hearing and determining the applicant’s Form 2 – Unfair 
Dismissal Application because it was made out of time, be heard and determined as a preliminary matter, on the 
papers. 

2. THAT all material filed by the parties must comply with Practice Note 1 of 2026 – Use of artificial intelligence. 
3. THAT the respondent file by Wednesday, 5 August 2026: 

(a) Witness statements, in accordance with Practice Note 9 of 2021 – Witness outlines and witness 



2330                                                          WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                 106 W.A.I.G. 
 

statements. 
(b) Legal submissions. 

4. THAT the applicant file by Wednesday, 9 September 2026: 
(a) Witness statements, in accordance with Practice Note 9 of 2021 – Witness outlines and witness 

statements. 
(b) Legal submissions. 

5. THAT the respondent file by Wednesday, 23 September 2026: 
(a) Witness statements that are responsive to the applicant’s witness statements, in accordance with 

Practice Note 9 of 2021 – Witness outlines and witness  statements. 
(b) Any legal submissions that are responsive to the applicant’s submissions. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00746 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRENDON HILL 

APPLICANT 
-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER C TSANG 
DATE WEDNESDAY, 22 JULY 2026 
FILE NO. U 48 OF 2026 
CITATION NO. 2026 WAIRC 00746 
 

Result Order issued correcting name of respondent 
Representation 
Applicant In person  
Respondent Ms E Negus (of counsel) 
 

Order 
HAVING heard from Mr B Hill on his own behalf and Ms E Negus (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders – 

THAT the name of the respondent to the application ‘Department of Education’ be deleted and substituted with ‘Director 
General, Department of Education’. 

(Sgd.)  C TSANG, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00774 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MONICA O’DOWD 

APPLICANT 
-v- 
LEEMING BOWLS CLUB & RECREATION CLUB INC 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 5 AUGUST 2026 
FILE NO/S U 51 OF 2026 
CITATION NO. 2026 WAIRC 00774 
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Result Order issued 
Representation 
Applicant On her own behalf 
Respondent Mr C McCavana (as agent) 
 

Order 
HAVING heard from the applicant on her own behalf and Mr C McCavana as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders – 

1. THAT the respondent’s jurisdictional objection, that it is a national system employer, is to be heard and 
determined as a preliminary issue;  

2. THAT the respondent is to file any witness outlines, documentary evidence, and written submissions upon 
which it intends to rely in support of its jurisdictional objection by Friday, 18 September 2026;  

3. THAT the applicant is to file any witness outlines, documentary evidence, and written submissions upon which 
she intends to rely in opposition to the jurisdictional objection by Friday, 2 October 2026; 

4. THAT the respondent is to file any material and submissions in reply, to the documents filed by the applicant 
pursuant to order 3 above, by Friday, 9 October 2026; and 

5. THAT the matter is to be listed for a short hearing on a date to be fixed to determine the jurisdictional objection. 
 

(Sgd.)  T EMMANUEL, 
[L.S.] Commissioner. 

 
 

2026 WAIRC 00779 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STACEY WILLIAMS 

APPLICANT 
-v- 
CITY OF SWAN 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE THURSDAY, 6 AUGUST 2026 
FILE NO. U 59 OF 2026 
CITATION NO. 2026 WAIRC 00779 
 

Result Direction issued 
Representation  
Applicant Mr D Bristol (of counsel) from Rowe Bristol Lawyers 
Respondent Mr P van der Merwe (of counsel) from MinterEllison 
 

Direction 
THE COMMISSION, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), and by consent, hereby 
directs that – 

1. By 3 September 2026 the respondent is to file and serve a list in an approved form of all documents it has, or 
has had, in its possession, custody or power that relate to any matter in question in the proceedings; 

2. The respondent make the documents specified in the list available for inspection and copying by 10 September 
2026; 

3. The parties file a statement of agreed facts and an indexed and paginated bundle of agreed documents by no 
later than 24 September 2026;  

4. The applicant file and serve upon the respondent any outlines of witness evidence* and any documents upon 
which she intends to rely (which are not contained in the bundle of agreed documents) by no later than 8 
October 2026; 
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5. The respondent file and serve upon the applicant any outlines of witness evidence* and any documents upon 
which it intends to rely (which are not contained in the bundle of agreed documents) by no later than 22 October 
2026; 

6. The applicant file and serve an outline of submissions and any list of authorities upon which she intends to rely 
by no later than 29 October 2026; 

7. The respondent file and serve an outline of submissions and any list of authorities upon which it intends to rely 
by no later than 5 November 2026;  

8. The matter be listed for a hearing of one day's duration on a date to be fixed, not before 12 November 2026; and  
9. The parties have liberty to apply at short notice. 

*Outlines of witness evidence filed in accordance with these directions must comply with the requirements of Practice Note 9 of 
2021. 

(Sgd.)  R COSENTINO, 
[L.S.] Senior Commissioner. 
 
 

 
 

2026 WAIRC 00752 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES SATNAM SINGH 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 28 JULY 2026 
FILE NO/S U 136 OF 2025 
CITATION NO. 2026 WAIRC 00752 
 

Result Order issued 
Representation 
Applicant Mr S Singh 
Respondent Ms A Kildea (of counsel) 
 

Order 
HAVING heard from the applicant on their own behalf and Ms A Kildea (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders –  

(1) THAT the time for the applicant’s compliance with direction 1 of the directions issued on 8 July 2026 ([2026] 
WAIRC 00489) be and is hereby extended until 18 August 2026.  

(2) THAT the time for the respondent’s compliance with direction 2 of the directions issued on 8 July 2026 ([2026] 
WAIRC 00489) be and is hereby extended until 8  September 2026. 

(3) THAT the time for the applicant’s compliance with direction 3 of the directions issued on 8 July 2026 ([2026] 
WAIRC 00489) be and is hereby extended until 22 September 2026.  

(4) THAT the time for the respondent’s compliance with direction 4 of the directions issued on 8 July 2026 ([2026] 
WAIRC 00489) be and is hereby extended until 6 October 2026. 

(5) THAT the parties have liberty to apply on short notice.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
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2026 WAIRC 00772 
UNFAIR DISMISSAL APPLICATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ANGELA CHARMAINE HAMBROOK 

APPLICANT 
-v- 
WESTERN AUSTRALIAN SPORTS CENTRE TRUST 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 4 AUGUST 2026 
FILE NO. U 137 OF 2025 
CITATION NO. 2026 WAIRC 00772 
 

Result Direction issued 
Representation  
Applicant Ms A Hambrook 
Respondent Ms T C Loo (of counsel) 
 

Direction 
HAVING heard from the applicant on her own behalf, and Ms T C Loo (of counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act 1979, and by consent, hereby directs –  

(1) THAT the question of whether there was a dismissal at the initiative of the employer be determined at the same time 
as the substantive matter. 

(2) THAT the applicant file and serve any outlines of witness evidence and documents upon which they intend to rely 
upon by no later than 25 August 2026. 

(3) THAT the respondent file and serve any outlines of witness evidence and documents upon which they intend to rely 
upon by no later than 15 September 2026. 

(4) THAT the applicant file and serve an outline of written submissions upon which they intend to rely upon by no later 
than 6 October 2026.  

(5) THAT the respondent file and serve an outline of written submissions upon which they intend to rely upon by no 
later than 27 October 2026. 

(6) THAT The matter be listed for a hearing on a date to be fixed not before 3 November 2026 
(7) THAT the parties have liberty to apply on short notice. 

(Sgd.)  T B WALKINGTON, 
[L.S.] Commissioner. 

 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Aboriginal Legal 
Service of Western 
Australia Limited 
Agreement 2026 AG 
18/2026 

09/07/2026 Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

Aboriginal Legal Service 
of Western Australia 
Limited 

Commissioner T 
B Walkington 

Agreement 
registered 

City of Albany 
Industrial Agreement 
2026 AG 21/2026 

14/07/2026 City of Albany Western Australian 
Municipal, Administrative, 
Clerical and Services 
Union of Employees; 
Local Government, Racing 
and Cemetries Employees 
Union (WA) 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 

City of Bayswater 
Inside Agreement 2026 
AG 20/2026 

23/07/2026 City of Bayswater Western Australian 
Municipal, Administrative, 
Clerical and Services 
Union 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 
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Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

City of Karratha 
Industrial Agreement 
2026 AG 22/2026 

21/07/2026 City of Karratha Western Australian 
Municipal, Administrative, 
Clerical and Services 
Union of Employees 

Senior 
Commissioner R 
Cosentino 

Agreement 
registered 

Department of Justice - 
Registered Nurses and 
Enrolled (Mental 
Health) Nurses (ANF) 
Industrial Agreement 
2024 AG 19/2026 

14/07/2026 Department of 
Justice 

Australian Nursing 
Federation Industrial 
Union of Workers Perth 

Commissioner T 
Emmanuel 

Agreement 
registered 

 
 

 

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with— 

2026 WAIRC 00744 
APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LOCAL GOVERNMENT, RACING AND CEMETERIES UNION (WA) 

APPLICANT 
-v- 
SHIRE OF GINGIN 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE WEDNESDAY, 22 JULY 2026 
FILE NO. APPL 20 OF 2026 
CITATION NO. 2026 WAIRC 00744 
 

Result Direction issued 
Representation  
Applicant Mr K Trainer on behalf of the Local Government, Racing and Cemeteries Union (WA) 
Respondent Mr A Malloch as an industrial agent on behalf of the Shire of Gingin 
 

Direction 
HAVING HEARD from Mr K Trainer on behalf of the applicant and Mr A Malloch as an industrial agent on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby directs – 

1. THAT by 27 July 2026 the respondent is to file a response to the application, including any terms and 
conditions which the respondent seeks be included in any enterprise order; 

2. THAT by 7 August 2026 the applicant is to file: 
a. any witness statements the applicant relies upon, such witness statements to comply with Practice 

Note 9 of 2021; 
b. any documents, not attached to the witness statements filed, which the applicant relies upon; and 
c. written submissions in support of the application for an enterprise order; 

3. THAT by 17 August 2026 the respondent is to file: 
a. any witness statements the respondent relies upon, such witness statements to comply with Practice 

Note 9 of 2021; 
b. any documents, not attached to the witness statements filed, which the respondent relies upon; and 
c. written submissions in response to the application for an enterprise order; 

4. THAT the witness statements and documents filed pursuant to directions 2 and 3 will comprise the parties’ 
respective evidentiary cases; and 

5. THAT subject to further order, the application for an enterprise order be determined on the papers. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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2026 WAIRC 00771 
APPLICATION FOR DECLARATION THAT BARGAINING HAS ENDED 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LOCAL GOVERNMENT, RACING AND CEMETERY EMPLOYEES UNION WA 

APPLICANT 
-v- 
CITY OF WANNEROO 

RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE MONDAY, 3 AUGUST 2026 
FILE NO. APPL 44 OF 2026 
CITATION NO. 2026 WAIRC 00771 
 

Result Declaration issued 
Representation  
Applicant Local Government, Racing and Cemetery Employees Union WA 
Respondent City of Wanneroo 
 

Declaration 
WHEREAS on 21 January 2026 the Local Government, Racing and Cemetery Employees Union WA gave the City of Wanneroo a 
notice to initiate bargaining for an industrial agreement covering the City’s employees in operations work in waste services up to 
and including Leading Hands and to which only the Union and the City would be party; 
AND WHEREAS the City has bargained with the Union;  
AND WHEREAS the Union and the City are negotiating parties as defined in s 40C of the Industrial Relations Act 1979 (WA) (IR 
Act) in relation to a proposed industrial agreement between the Union and the City covering employees employed in operations 
work in the City’s waste services;   
AND WHEREAS on 25 June 2026 the Union applied to the Western Australian Industrial Relations Commission for a declaration 
pursuant to s 42H of the IR Act that bargaining between the Union and City has ended; 
AND WHEREAS the Union has filed a Statement of Facts which are agreed between the Union and the City setting out the history 
of bargaining and demonstrating that: 

(a) the Union has bargained in good faith; and  
(b) the parties remain in dispute as to whether waste services employees should be covered by a stand-alone 

industrial agreement, or whether waste services employees should be covered by an amalgamated outside 
workforce agreement; 

AND WHEREAS the City consents to a declaration being made under s 42H of the IR Act; 
AND WHEREAS the parties agreed that the Union’s application be dealt with on the papers; 
AND WHEREAS the Commission is satisfied that bargaining between the Union and the City has failed and there is no reasonable 
prospect of the negotiating parties reaching an agreement; 
AND WHEREAS the Commission is of the opinion that it is appropriate that the requirements of s 35(1) for reasons for decision to 
be published be waived as being unnecessary and the parties have consented to that requirement being waived; 
NOW THEREFORE the Commission pursuant to the powers vested in it under s 42H of the IR Act hereby declares: 

THAT bargaining between the negotiating parties hereto has ended. 
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
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2026 WAIRC 00523 
APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
 

CITATION : 2026 WAIRC 00523 
CORAM : SENIOR COMMISSIONER R COSENTINO 
HEARD : MONDAY, 29 JUNE 2026, TUESDAY, 30 JUNE 2026, & WEDNESDAY, 1 JULY 2026 
DELIVERED : WEDNESDAY, 15 JULY 2026 
FILE NO. : APPL 33 OF 2025 
BETWEEN : THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

Applicant 
AND 
CITY OF CANNING 
First Respondent 
WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 
SERVICES UNION OF EMPLOYEES 
Second Respondent 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 
Third Respondent 

 

CatchWords : Industrial Law (WA) – s 42I application for an enterprise order – Preconditions for making 
enterprise order – Validity of Notice to Initiate Bargaining – When Notice to Initiate 
Bargaining given – Time within which application for enterprise order can be made – Who 
can be specified in enterprise order – Whether scope of enterprise order can extend beyond 
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City of Canning v Western Australian Municipal Clerical and Services Union (WASU) [2026] WAIRC 00005; (2026) 106 WAIG 
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Engineering and Electrical Division, WA Branch v Millenium Inorganic Chemicals [2005] WAIRC 02859; (2005) 85 WAIG 3877 
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Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union Western Australian Branch [2004] WAIRC 10828 [82]; 
(2004) 84 WAIG 694  
The Australian Rail Tram and Bus Industry Union of Employees Western Australian Branch v The Public Transport Authority of 
Western Australia [2011] WAIRC 00157; (2011) 91 WAIG 694 
The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v the Public Transport Authority of 
Western Australia [2014] WAIRC 00576; (2014) 94 WAIG 787 
United Voice WA v the Minister for Health [2012] WAIRC 00319; (2012) 92 WAIG 585 
Public Transport Authority of Western Australia v The Australian Rail Tram and Bus Industry Union of Employees Western 
Australian Branch [2015] WASCA 150 

Reasons for Decision 
1 Throughout 2024, the Construction, Forestry, Mining and Energy Union of Workers (CFMEU) was involved in negotiations 

with the City of Canning for the replacement of the City of Canning Enterprise Agreement 2021 (2021 Agreement) covering 
employees at the City. The Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
(WASU) and the Local Government, Racing and Cemeteries Employees Union (WA) (LGRCEU) were also involved in those 
negotiations. 

2 The City reached an agreement with the unions about the terms of an industrial agreement to replace the 2021 agreement but 
did not agree to the CFMEU being party to the replacement industrial agreement. In January 2025 the City made an application 
to the Western Australian Industrial Relations Commission for the registration of an industrial agreement entitled City of 
Canning Industrial Agreement 2025 (2025 Agreement). The 2025 Agreement was registered following proceedings before 
Commissioner Kucera in AG 9 of 2025: City of Canning v Western Australian Municipal Clerical and Services Union 
(WASU) [2026] WAIRC 00005; (2026) 106 WAIG 58.  

3 After the City made its application for registration of the 2025 Agreement, the CFMEU gave it a notice to initiate bargaining 
for an agreement in terms mirroring the 2025 Agreement. The City refused to bargain with the CFMEU and so these 
proceedings were commenced by the CFMEU for an enterprise order under s 42I of the Industrial Relations Act 1979 (WA) 
(IR Act).  

4 The primary remedy sought by the CFMEU in these proceedings was an enterprise order substantially in the terms of the 2025 
Agreement but naming the CFMEU as well as the WASU and LGRCEU. For reasons given ex tempore on the first day of the 
hearing of this matter, I dismissed the CFMEU’s application for its primary relief. My reasons are attached as Schedule 1 to 
these reasons. 

5 This left for determination the CFMEU’s alternative claim which, as amended, seeks an enterprise order in the terms of the 
2025 Agreement save that it names only the City and the CFMEU and is expressed to extend to and bind the City’s employees 
who are engaged in employment in a calling within the CFMEU’s eligibility rules as registered with the Commission and 
amended from time to time.  

6 The enterprise order the CFMEU seeks would expressly provide that it does not extend to or bind any employee who ‘at the 
relevant time’ is a member of WASU or the LGRCEU ‘whether that membership is presently held or is acquired after this 
order is made.’ The CFMEU’s alternative claim as amended also includes that there be provision for the City to confer with the 
CFMEU before making any variations to classifications in the 2025 Agreement, and for the CFMEU to not unreasonably 
withhold consent to a variation of the enterprise order to align it with the 2025 Agreement if the 2025 Agreement is varied, to 
enable both instruments to remain aligned.  

7 WASU and the LGRCEU do not oppose the CFMEU’s alternative application as amended. The City does. 
Relevant statutory framework and principles  
8 One of the IR Act’s objects is to promote collective bargaining: s 6(ad). The form of collective bargains the IR Act provides 

for is industrial agreements under Part II Division 2B. 
9 An enterprise order is an order that the Commission can make under s 42I if bargaining for an industrial agreement has ended 

without agreement being reached or if a party has initiated bargaining but another party refused to bargain. An enterprise order 
is not the product of collective bargaining nor an industrial agreement.   

10 Section 42I says: 
(1) If — 

(a) the Commission declares under section 42H that bargaining has ended between negotiating parties; or 
(b) the person to whom a notice is given under section 42(1) does not respond to the notice within the 

prescribed period or responds with a refusal to bargain, 
the Commission may, upon an application under subsection (2), make an order (an enterprise order) — 
(c) providing for any matter that might otherwise be provided for in an industrial agreement to which the 

negotiating parties referred to in paragraph (a), or the initiating party and the person referred to in 
paragraph (b), were parties, irrespective of the provisions of any award, order or industrial agreement 
already in force; and 

(d) that the Commission considers is fair and reasonable in all of the circumstances 
(2) An application for an enterprise order may be made — 

(a) where subsection (1)(a) applies — 
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(i) if the negotiating party in respect of whom the declaration was made is not an organisation 
or association of employers, by the negotiating party; and 

(ii) if the negotiating party in respect of whom the declaration was made is an organisation or 
association of employers, by an employer who is a member of the negotiating party; 

and 
(b) where subsection (1)(b) applies — 

(i) if the initiating party is not an organisation or association of employers, by the initiating 
party; 

(ii) if the initiating party is an organisation or association of employers, by an employer who is a 
member of the initiating party. 

(3) An application for an enterprise order may be made — 
(a) where subsection (1)(a) applies, within 21 days after the making of the declaration; and 
(b) where subsection (1)(b) applies, within 21 days after the end of the prescribed period. 

(4) Without limiting section 32A, the Commission may exercise its powers of conciliation in relation to a matter 
even if an application for an enterprise order has been made in relation to the same matter. 

11 In these proceedings I must decide whether to make an enterprise order and if so, in what terms: Communications, Electrical, 
Electronic, Energy, Information, Postal, Plumbing and Allied Workers’ Union of Australia, Engineering and Electrical 
Division, WA Branch v Millenium Inorganic Chemicals [2005] WAIRC 02859; (2005) 85 WAIG 3877 [5]. 

12 The Commission’s power under s 42I is broad. If I decide to make an enterprise order, the IR Act requires only that:  
(a) it provide for any matter that might otherwise be provided for in an industrial agreement to which the CFMEU and 

the City were parties irrespective of the provisions of any award, order or industrial agreement already in force: 
s 42I(1)(c). 

(b) it is in terms that the Commission considers is fair and reasonable in all of the circumstances: s 42I(1)(d). 
13 In exercising my discretion, I must have regard to the factors set out in s 26 of the IR Act and the IR Act’s objects. Of 

particular relevance, I must: 
(a) have regard for the interests of the persons immediately concerned whether directly affected or not and, where 

appropriate, for the interests of the community as a whole: s 26(1)(c); 
(b) take into consideration the need to facilitate the efficient organisation and performance of work according to the 

needs of industry and enterprises within it, balanced with fairness to the employees in the industry and enterprises: 
s 26(1)(d)(vi); and 

(c) take into consideration the need to encourage employers, employees and organisations to reach agreements 
appropriate to the needs of enterprises and the employees in those enterprises: s 26(1)(d)(vii). 

14 In making an enterprise order, the Commission stands in the shoes of the parties and constructs, in lieu of an industrial 
agreement, orders which are in the same terms of such agreement were it reached, containing fair and reasonable conditions:  
Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union Western Australian Branch [2004] WAIRC 10828 
[82]; (2004) 84 WAIG 694 [95], [96] & [109]; The Australian Rail Tram and Bus Industry Union of Employees Western 
Australian Branch v The Public Transport Authority of Western Australia [2011] WAIRC 00157; (2011) 91 WAIG 694 
[271]. 

15 The party who seeks an enterprise order carries the burden of establishing that the order should be made and the terms which is 
sought the order be made: Hanssen Pty Ltd [117]-[121] and Communications, Electrical, Electronic, Energy, Information, 
Postal, Plumbing and Allied Workers’ Union of Australia, Engineering and Electrical Division, WA Branch [7]. 

The issues and the evidence 
16 The context in which the current application is made is unusual. This is not a case where there is no industrial agreement 

resulting from collective bargaining in respect of the City and its employees. Rather, there is an industrial agreement in terms 
which the CFMEU agreed to. The CFMEU seeks the enterprise order to remedy it being shut out as a party to that agreement.  

17 The City’s position in relation to the CFMEU not being a party to the 2025 Agreement was informed by two considerations. 
First, it does not concede that any employees bound by the 2025 Agreement are eligible to be members of the CFMEU. 
Second, the Commission in Court Session has before it an application by WASU under s 72A of the IR Act for an order that 
the CFMEU does not have the right to represent the industrial interests of employees employed in local government enterprises 
including the City. The decision in those proceedings is currently reserved.  

18 In these circumstances, the focus of the proceedings has not been the merits of particular terms or conditions contended for by 
the CFMEU but rather whether an enterprise order can be made, and if it can, whether an enterprise order should be made. 

19 The evidentiary cases for and against the making of an enterprise order were relatively confined and largely uncontentious.  
20 The CFMEU relied on evidence from its local government organisers Mr Ciaran Barrett and Mr Nathan Fisher together with 

the evidence of two CFMEU members employed at the City, Mr Rory Spence and Mr Eric Tan. 
21 Mr Barrett gave evidence about his observations as to the types of work carried out by employees at the City to support the 

CFMEU’s case that there are employees who are eligible for membership. He also outlined what he has heard from the 
CFMEU’s members as to their  concerns about the CFMEU’s ‘exclusion’. 
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22 Mr Fisher gave evidence of his involvement with members at the City and his involvement in negotiations with the City since 
2023. He met with members to develop a log of claims and attended meetings at which a replacement industrial agreement was 
negotiated between WASU, LGRCEU and the City from late 2023 and throughout 2024. He attended a total of about 10 
meetings before the 2025 Agreement was lodged for registration. Mr Fisher also gave evidence about his observations as to the 
types of work carried out by employees at the City. 

23 Mr Spence and Mr Tan gave evidence about their own work at the City, and their observations about the work that others did, 
including a co-worker Thian Lan Tan. This evidence was led to establish that the City employed employees in classifications 
over which the CFMEU has coverage. 

24 The City relied on evidence given by Ms Keeley Hayward, the City’s Manager of People and Culture. Ms Hayward described 
the City’s general approach to bargaining for industrial instruments and its broader people and culture strategy, the 
composition of the City’s workforce, the implementation of the 2025 Agreement and practical aspects of administration of 
industrial instruments. 

Are any City employees eligible to be members of the CFMEU? 
25 The City denies that it employs any employee who is eligible for membership of the CFMEU. If no employee is eligible for 

membership, then an enterprise order cannot be made because: 
(a) an enterprise order must provide for any matter that might otherwise be provided for in an industrial agreement to 

which the CFMEU and the City were parties: s 42I(1)(c); and  
(b) an industrial agreement cannot be made unless the employees who will be bound by it are members of, or eligible to 

be members of, the CFMEU:s 41A(2). 
26 The CFMEU only needs to establish there is one employee who falls within its eligibility rules for the power to make an 

enterprise order to be enlivened.  
27 The relevant membership eligibility rules are: 

4 - Eligibility for membership 
… 
(2) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed, or 

who are usually employed in the painting and decorating industry applying paint or its substitutes, or any 
preparation, by any means, the purpose of which is of a decorative or protective character for residential, 
commercial or industrial purposes (excluding the application of bitumen or like substance to roads and like 
surfaces), which industry shall be deemed to include the painting of buildings and structures (residential, 
commercial and industrial), aircraft, machinery, ships and small vessels of every description (including 
prefabricated work on any of the aforementioned, wholly or in part) and general painting, together with plastic 
relief workers, paper hangers, wall coverers, decorators, grainers, marblers, varnishers, enamellers, gilders, 
lacquerers, spray workers, sign, profile, scenic, mural and pictorial artists, or persons engaged in the removing 
of paints and/or their substitutes and the preparation of all work and materials used in the painting trade and 
branches thereof, including paint mixers together with glaziers, vitrolite cutters and fixers, ticket writers, cycle 
enamellers, liners, writers, and sprayers, and shall include foremen and subforemen in the industry. 

… 
(5) The Union shall also consist of an unlimited number of persons employed, or usually employed in the State of 

Western Australia as carpenters and/or joiners (including ships' carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges) and joinery assemblers and roof tile fixers and bricklayers, 
stoneworkers, stonemasons, marble masons, stone, marble or slate polishers, stone marble or slate machinists 
and stone, marble or slate sawyers and labourers in the industry of monumental masonry and foreman, 
subforemen, or apprentices to or in any of the foregoing trades provided that no foreman tradesman or 
subforeman tradesman (except acting foremen tradesmen or acting sub-foremen tradesmen) who is eligible for 
membership of The Foremen (Government) Industrial Union of Workers, WA as at the 11th Day of December 
1986 shall be eligible for membership of the Union. 

(6) The Union shall also admit to membership any person who is employed, or usually employed in the State of 
Western Australia including all islands bounding the whole coastline of the State in any of the following 
capacities: 
Engine drivers, steam boiler and gas producer firemen, trimmers or fuelmen or tour guides in power houses, 
engine cleaners, greasers, boiler cleaners, crane drivers, dynamo attendants in power houses, stationary motor 
drivers, electric power sub-station attendants, power house switchboard attendants, electric locomotive drivers, 
railway shunters, locomotive observers, railway car and wagon examiners (not being tradesmen) and railway 
messengers.  Provided that, in respect of the vocations referred to in this subrule 4.6, employees of the Western 
Australian Government Railways Commission and persons eligible for membership of the Coal Miners 
Industrial Union of Workers of Western Australia employed in the coal mining industry within the State of 
Western Australia shall not be eligible for membership of the Union. 

28 The CFMEU submits that the phrase ‘engine driver’ in rule 4(6) equates to ‘plant operator’ in reliance on the Commission’s 
decision in The Construction, Forestry, Mining and Energy Union of Workers v Kemerton Silica Sand Pty Ltd [2005] 
WAIRC 03085; (2005) 86 WAIG 571. There Commissioner Kenner: 
(a) adopted a broad approach to the construction of the CFMEU’s engine driver rule; 
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(b) noted that the CFMEU’s rules as to eligibility for membership are not limited by an industry rule; 
(c) observed that the important consideration was not what employees are called by way of a description of their 

positions, but to consider whether what they actually do as the major and substantial part of their employment is 
performing work within the eligibility rule: [19], [20]; 

(d) found in that case that four employees whose principal duties included the operation of a dredge used in extracting 
sand, a font end loader and an integrated tool carrier as well as working in the processing plant fell within the engine 
driver rule: [22]. 

29 The CFMEU’s best evidence is the evidence that the City employs Thian Lan Tan who the CFMEU says is eligible for 
membership pursuant to the CFMEU’s ‘engine driver’ rule 4(6). It says there is other evidence supporting a conclusion that the 
City employs other ‘plant operators’ too. It also relies on its rules permitting it to enrol carpenters and joiners under rule 4(6) 
and painters employed in the painting and decorating industry under rule 4(2). 

30 Mr Spence is a team leader in the City’s construction crew and has been employed at the City for nearly one and a half years. 
His evidence was that the time he spends operating plant varies quite a bit, depending on the project he works on. On some 
projects, he would average 70% of the time operating plant. On other projects, such as maintenance projects, it will be less. 
However, he said he would operate a piece of plant at some stage, every day. 

31 The plant which he might be required to operate on any given day includes bobcats, front end loaders, skid steer loaders, 
rollers, graders and excavators. 

32 The construction team which he leads is a team of six people including Thian Lan Tan and Eric Tan. He described Thian Lan 
Tan as ‘an operator’, ‘the guy that we go to, to operate the plant first off.’ According to Mr Spence, Thian Lan Tan is on a 
digger during seven and a half hours of every eight-hour day.  

33 Mr Eric Tan is the CFMEU’s delegate at the City. His role is leading hand, road construction and drainage. If plant is being 
used on a particular day, his job is to go through the service plans, make ‘Dial Before You Dig’ calls, locate all services in the 
vicinity and make sure operators are aware of those locations before they start excavation. He also acts as a spotter for those 
operating plant. 

34 Mr Tan is ticketed to operate various plant and equipment, and his team operate excavators, bobcats, loaders, forklifts and 
rollers. Mr Tan described his role as being quite varied, including working for other departments such as parks and gardens 
from time to time. However, of his team, he spoke of Thian Lan Tan as ‘a full-time plant operator’ saying his day-to-day roles 
‘mostly revolve around operating plant.’ 

35 Mr Spence and Mr Tan’s evidence falls short of establishing that their own roles are that of plant operators in the required 
sense. However, their evidence relating to the duties that Thian Lan Tan performs satisfies me that the City does employ at 
least one employee as a plant operator who would be eligible for CFMEU membership under its ‘engine driver’ rule. I am 
satisfied on the evidence that the major and substantial part of Thian Lan Tan’s employment is performing plant operation 
work, and that plant operation is his principal duty.  

36 The power to make an enterprise order is properly enlivened. 
Are there matters that might otherwise have been provided for in an industrial agreement? 
37 As the conditions of s 42I(1)(a) and (b) are satisfied, the next issue is whether to make an order in the exercise of discretion: 

Hanssen [96]. There are two steps in that process being satisfaction that there are matters which might otherwise have been 
provided for in the agreement between the parties, and that it is fair and reasonable to make the order, in all the circumstances: 
Hanssen [109]. One of the circumstances considered in the second step will be whether the terms sought are fair and 
reasonable. 

38 It is uncontentious that the first step is satisfied, because: 
(a) the CFMEU and the City are the persons referred to in s 42I(1)(c); 
(b) the scope of the order would not extend beyond the CFMEU’s eligibility rules, that is, employees covered would be 

eligible for membership of the CFMEU; and  
(c) the order sought would mirror the 2025 Agreement’s terms and conditions.  

Is it fair and reasonable to make an enterprise order? 
What dispute will an enterprise order resolve? 

39 The Full Bench in Hanssen [83] defined the fundamental nature of the enterprise order power where the President stated: 
…In the end, an enterprise order is an order made to resolve a dispute. The ability to apply to the Commission under 
s 42I(2) and (3) is to enable the Commission at the behest of a party to fulfil its major role to resolve disputes as part of 
the end of the process commencing with an initiative in bargaining to achieve an industrial agreement… 

40 The President went on at [84] to say that s 42I orders are not about the enforcement of a remedy. The processes under Division 
2B are about agreeing, and in the absence of agreeing, determining rights and obligations arbitrarily and industrially.  

41 In this case, it is important to clearly identify what dispute an enterprise order might resolve as part of the consideration of 
whether it is fair and reasonable to make an enterprise order. If the purpose of conferring the power to make an enterprise order 
is to enable the resolution of industrial disputes, the proposed order must be capable of doing just that. This case is novel 
because the enterprise order is not sought to resolve an industrial dispute arising from contested claims for particular terms and 
conditions of employment for employees. 

42 In its written submissions, the CFMEU said that the dispute in question is the ‘Named Parties Dispute.’ It defines the Named 
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Parties Dispute as the arbitrary decision of the City, WASU and LGRCEU to exclude the CFMEU as a party to the 2025 
Agreement (the terms of which were developed in negotiation with the CFMEU) and the City’s refusal to finalise the bargain 
with the CFMEU.  

43 However, if an enterprise order is the end of a process that does not end by the registration of an industrial agreement, then the 
Named Parties Dispute cannot be the dispute that is the subject of this process, because the process that involved the Named 
Parties Dispute ended when the 2025 Agreement was registered. The dispute was not resolved in the way that the CFMEU was 
seeking, but it was resolved. 

44 In any event, an enterprise order cannot result in the CFMEU being party to the 2025 Agreement. If resolution of the dispute 
means addressing the CFMEU’s status as a party to the 2025 Agreement, these proceedings simply cannot do that.  

45 The dispute that this process is to resolve must be related to the City’s response to the CFMEU’s Notice to initiate bargaining. 
The Notice was given after the 2025 Agreement was made. The Notice has several elements. For example, it was to initiate 
bargaining for an agreement to which WASU and LGRCEU would also be parties. Another element was that the proposed 
agreement have the same coverage and terms as the 2025 Agreement. Another element was that the proposed agreement 
replace the 2025 Agreement that had just been made. Any of these elements could be capable of being the subject of a dispute. 

46 Some of the Notice’s elements have resolved or been superseded by subsequent events. WASU and LGRCEU did not agree to 
be negotiating parties. Consequently, an industrial agreement with the coverage the CFMEU was seeking was not available, 
and the 2025 Agreement could not be replaced by an agreement between the CFMEU and the City.  

47 This means that an enterprise order, if made, would be far removed from the foreshadowed agreement which the Notice was 
seeking be negotiated. Within this setting, an enterprise order can do little to resolve the dispute that the Notice, combined with 
the City’s refusal to bargain, had created. 

48 In this light, the City submitted that the CFMEU’s application for an enterprise order should be viewed as an attempt to gain 
for itself certain rights, rather than for the purpose of resolving a dispute. There is merit in this submission.  

49 The CFMEU variously described the dispute that it was seeking an enterprise order to resolve in terms of ‘recognition’ and 
‘exclusion.’ At hearing, the dispute was described by the CFMEU’s counsel as the CFMEU’s continued exclusion from an 
instrument governing the employment of its members at the City. The CFMEU did not really pin down what a dispute about 
exclusion from ‘an instrument’ meant, or how it could be anything other than: 
(a) Exclusion from the 2025 Agreement; or 
(b) The City’s refusal to bargain for the agreement proposed in the Notice.  

50 Mr Fisher suggested that the City had ceased to deal with him as a representative for his members since the 2025 Agreement 
was made. However, he agreed in cross-examination that the CFMEU had entered the City to hold meetings with its members 
and workers in 2025 and 2026. Mr Barrett’s evidence-in-chief was that he had been representing members, holding discussions 
and conducting safety inspections at the City since May 2025, that is, since the 2025 Agreement was made. Therefore, the 
dispute is not about the CFMEU being physically excluded or practically prevented from exercising rights of entry or 
representing its members in a general sense. 

51 There was evidence of ‘exclusion’ relating to the CFMEU being shut out of a classification review process. In the 2025 
Agreement, the City undertook to review the classification structure and descriptors for the Outside Workforce ‘within the 
duration of this Agreement’: 2025 Agreement, Appendix 1.4. A classification review process was undertaken during 2025 and 
2026. 

52 Mr Barrett’s and Mr Fisher’s evidence was to the effect that they had each been told by the CFMEU’s members at the City that 
they were disappointed that the CFMEU had not been involved in the meetings and processes concerning the classification 
review, that they felt underrepresented, and confused as to why their union was not involved in the classification review 
process. Mr Barrett requested to be included in a meeting to discuss the classification review that was held on 19 May 2026 
between the City, WASU and LGRCEU but was told by Ms Hayward that it related to the 2025 Agreement to which the 
CFMEU was not party, and therefore he was not invited to attend. 

53 This evidence simply reflects the outcome of the resolution of the Named Parties Dispute. It does not demonstrate the 
existence of a distinct dispute which an enterprise order made in these proceedings would resolve. 

54 While the CFMEU submits that an enterprise order will ‘set right’ the unfairness of the CFMEU having participated in 
bargaining, but not then being party to an agreement with the City, it has not demonstrated how an enterprise order will do so. 
It has not clearly identified how an enterprise order will serve its purpose in resolving an industrial dispute. 

55 Accordingly, there is no element of fairness or reasonableness related to an underlying industrial dispute requiring resolution 
that warrants the exercise of the discretion to make an enterprise order. 
What employee interests are concerned? 

56 There are two major gaps in the CFMEU’s case for an enterprise order relating to the identification of employee interests 
which would be advanced by it.  

57 First, I do not know who the employees are who would be bound by an enterprise order or how many of them there are. On the 
evidence, it could be just one employee, Thian Lan Tan, of a total workforce of approximately 800 headcount, and an outside 
workforce of 140 employees. 

58 Mr Barrett and Mr Fisher have observed the presence of plant at the City’s Fleming Avenue depot such as forklifts, skid-steer 
loaders, multi wheel rollers, excavators, front-end loaders, backhoes, ride-on mowers and chippers. They have also observed 
such plant being operated by City employees, including in civil construction and road works. 
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59 Mr Fisher and Mr Spence each had the view that there might have been 20 to 25 plant operators working at the City who were 
eligible for membership of the CFMEU. There is a large question mark over the reliability of this evidence as an estimate of 
the number of plant operators employed and eligible for membership of the CFMEU under its engine driver rule. That is an 
area of significant contention which the evidence skirted around. For example, Mr Spence’s evidence was that he estimated 
there to be upward of 20 employees who operate plant ‘as part of their job.’ That is different to saying they operate plant as a 
major and substantial part of their employment. The fact that plant is operated from time to time for the City does not mean 
that any particular individual is employed to operate plant in the necessary sense. 

60 Beyond plant operators, the CFMEU say painters and carpenters employed by the City would be covered by the proposed 
enterprise order. To establish such employees were employed by the City, it relied on Mr Spence’s evidence that: 
(a) he previously had a friend who worked at the City who performed graffiti removal and painting, but that person no 

longer worked for the City; 
(b) as recently as last week he had seen a ute set up with graffiti removal gear and paint tins in the works 

department/facilities section and was told that the ute was in use; 
(c) the City employs people to do ‘handyman’ things such as fixing or hanging doors and making minor repairs to 

buildings. 
61 The CFMEU relied on an email from Ms Hayward to a City employee dated 9 December 2024 as evidence that the City 

employs carpenters and plant operators eligible to be CFMEU members: exhibit A4. When asked to give context to this email, 
Mr Fisher said it was a response to an employee’s request for some information into what positions were covered in the 
industrial agreement that was then being negotiated. In cross-examination, Ms Hayward said the email’s purpose was different 
but agreed it referred to level 5 and 6 position titles.  

62 The email lists 25 roles or position tiles including Carpenter, Construction Worker, Maintenance Worker, Plant Operator and 
Side Loader Operator. It does not quantify the number of roles or positions, nor detail the work performed by them.  

63 Ms Hayward’s evidence is that the City does not currently employ any person in the role of carpenter or painter, and the City 
does not operate in the painting and decorating industry. Ms Hayward said that currently minimal painting and carpentry work 
was carried out by City employees, and it was performed by workers in the maintenance team.  

64 According to Mr Fisher, the painter he was aware the City had employed in the past was the LGRCEU’s delegate, and 
therefore, would not be covered by the proposed enterprise order in any event.  

65 The CFMEU has not established that the City has any employees that are eligible for membership of the CFMEU under its 
rules for painters or carpenters. It has not established the number of plant operators employed who would be eligible for 
CFMEU membership under its engine driver rule either. 

66 Even if it had established the size of the cohort of `engine drivers’, those employees would also be eligible for membership of 
WASU and LGRCEU. It is unknown how many of that cohort must be carved out because they are members of WASU or 
LGRCEU.  

67 The second gap relates to what employee interests would be advanced by an enterprise order. The enterprise order sought is for 
the same terms that already apply to the relevant cohort of employees by virtue of the 2025 Agreement. 

68 The CFMEU argued that an enterprise order would: 
(a) enable the CFMEU to enforce terms and conditions in its name on behalf of its members; and  
(b) enable members who were delegates to exercise delegates rights in accordance with a proposed delegates rights term, 

identical to that included in the 2025 Agreement, including accessing union dispute resolution training leave. 
69 The benefit, if any, from the CFMEU’s ability to enforce an order, is only a benefit to those employees who are CFMEU 

members and who are eligible for membership under its rules. I have already noted the ambiguities in the evidence in this 
regard. 

70 In any case, the benefit is more theoretical than practical. The argument is that employees may not wish to prosecute an 
enforcement action in their own name for fear of reprisal. But inevitably an employee who is affected by a contravention of an 
enterprise order would need to be identified in proceedings for enforcement. There may be a practical benefit to the CFMEU in 
being able to bring one set of proceedings in respect of multiple employees affected by the same contravention, but that is not a 
factor going to employee interests.  

71 An enterprise order will not confer new delegates rights on employees. The delegates rights clause of the 2025 Agreement, 
properly construed, applies to any ‘nominated union delegate or representative.’ It is not limited to WASU and LGRCEU 
delegates as the CFMEU contended. This is clear because references in the clause to ‘union’ is in lower case. The 2025 
Agreement defines the word ‘Unions’ to mean the parties to the 2025 Agreement namely WASU and LGRCEU. Where the 
2025 Agreement intends to refer to the union parties to it, it uses the capitalised word ‘Unions’: 2025 Agreement, clauses 31 
and 32.5. 

72 There are reasons why an enterprise order is contrary to employee interests. It is important that employees know which 
industrial instrument binds them and sets out their terms and conditions of employment. Employees within the proposed 
order’s scope may not be members of the CFMEU or any union. They may not be aware of the CFMEU’s eligibility rules, or 
even know where they can locate the CFMEU’s eligibility rules. It is unlikely employees would have knowledge of the manner 
in which industrial tribunals have interpreted the CFMEU’s ‘engine driver’ rule. There is therefore a real risk that an employee 
who operates plant will be confused about which industrial instrument applies to them. This will make it harder for them to 
enforce the applicable instrument. This is a compelling reason why making an enterprise order is not fair and reasonable in the 
interests of employees. 
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73 An enterprise order is also against employee interests because it is foreseeable that the 2025 Agreement will be replaced by a 
new industrial agreement after it reaches its nominal expiry date of 30 June 2027. A replacement agreement will likely have 
increased rates of pay applying from 1 July 2027. If so, those employees who are bound by an enterprise order would, from 1 
July 2027, remain on the enterprise order rates of pay and so will be disadvantaged. 
What CFMEU interests would be advanced by an enterprise order? 

74 The ability for the CFMEU to enforce an enterprise order is an interest that would be advanced if an order is made. The 
CFMEU does not have standing to enforce the 2025 Agreement in its name. No doubt, this is an important right which the 
CFMEU would acquire.  

75 If there is uncertainty as to which instrument applies, for example because of the grey area around the engine driver rule, this 
will add to the complexity of any enforcement proceedings the CFMEU might bring. The CFMEU could find itself prosecuting 
a contravention of the enterprise order and facing a defence to that claim that the enterprise order does not apply to or bind the 
relevant employee. It is therefore foreseeable that, even if an enterprise orders is made, the CFMEU would make a strategic 
choice to bring any contravention claim in the name of the employee, so that the claim can be made alternatively under the 
enterprise order or the 2025 Agreement, thus avoiding the likely defence that the enterprise order does not apply. This 
consideration tempers the utility of making an enterprise order. 

76 Additionally, the CFMEU would gain the ability to apply to the Commission under s 46 for a declaration as to the true 
interpretation of any provision in an enterprise order. Understandably, the CFMEU did not place significant reliance on this 
factor. To have done so would be tantamount to a concession that the terms of the enterprise order it is seeking are ambiguous 
or contentious or will create disputation, which would weigh against the making of an order in the terms sought. 
What are the City’s interests? 

77 The City submits that an enterprise order in the terms proposed by the CFMEU would create real and serious administrative 
difficulties for the City. 

78 Ms Hayward explained that the City’s people and culture strategy has three themes: unity, clarity and simplicity. She explained 
that the City preferred to have a single industrial instrument covering all of its workforce in order to promote unity within the 
workforce and simplicity in the  administration of terms and conditions of employment. The 2025 Agreement is written in 
plain English. This enables the empowerment of local leaders to interpret the agreement’s provisions for themselves and 
administer it. It allows easy reference to the source of conditions when employees have queries. It also allows the people and 
culture team to develop uniform supporting materials such as forms and guidance notes. 

79 An enterprise order will prevail over the 2025 Agreement to the extent of any conflict between it and the 2025 Agreement: 
s 42J(3). This means that an enterprise order would apply to employees within its scope and, arguably as a result, the 2025 
Agreement will not apply to those employees. For a relatively small but unknown number of employees, one of two industrial 
instruments would potentially apply. 

80 I have already referred to the difficulties that employees may have in determining which instrument applies to them. It would 
also create difficulties for the City. Indeed, it may be impossible for the City to know which instrument applies to any one 
employee because: 
(a) of the grey areas around who is eligible for CFMEU membership under the ‘engine driver’ rule and; 
(b) the City does not necessarily know who are members of WASU and the LGRCEU and who are therefore carved out 

from the enterprise order’s scope at any point in time. 
81 The CFMEU sought to downplay the significance of the uncertainty surrounding an order’s scope, because: 

(a) the terms and conditions which the City must apply would be the same whichever instrument applies; and  
(b) the City already distinguishes between employees who are covered by the 2025 Agreement and those who are not, 

namely the CEO, Directors, Managers, Service Leads and maximum term contract roles paid in accordance with the 
Managerial salary banding: 2025 Agreement, cl 1.3. 

(c) the City can overcome its lack of knowledge as to whether an employee is a  member of WASU or LGRCEU by 
asking the employee. 

82 These are not adequate answers. 
83 First, while the terms and conditions of employment may be the same at the point in time when an enterprise order is made, 

neither the Commission, nor the CFMEU, can prevent the parties to the 2025 Agreement from varying it subsequently or 
making a new industrial agreement to replace it. Alignment of terms may be temporary and short term only. It can be expected 
that the 2025 Agreement will be replaced by a new industrial agreement after it reaches its nominal expiry date in which case 
the terms and conditions of employment will no longer be aligned. 

84 The CFMEU proposes that the enterprise order contain a term pursuant to which the CFMEU must not unreasonably withhold 
its consent to a variation of the order to ensure it remains aligned with the 2025 Agreement. But this would not bind the City to 
agree to vary the enterprise order and provides no guarantee that the date of effect of any variations to the enterprise order 
would align with variations in the 2025 Agreement. Such a term will not prevent the 2025 Agreement being replaced by a new 
industrial agreement. 

85 Second, s 49D(2) of the IR Act requires an employer to ensure certain records are kept, including a record ‘relating to an 
employee’ of ‘any industrial instrument that applies.’ The employer must produce the employment records to a ‘relevant 
person’ as defined in s 49E, on written request. An employer must not make or keep an employment record for the purpose of s 
49D which it knows, or could reasonably be expected to know, is false or misleading: s 49D(8). These sections are civil 
penalty provisions for the purpose of s 83E: s 49F.  
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86 The CFMEU submits that an employee record which listed both the 2025 Agreement and the enterprise order would comply 
with s 49D(2)(b) without being false or misleading. That might be an arguable position, but it is not the only construction of 
s 49D(2)(b) that is available, bearing in mind that the records that the City might be required to produce are records relating to 
a specific employee. As the City submits, the IR Act contemplates the City maintaining a set of records for each employee 
which identifies the industrial instrument that applies to that employee.  

87 Ultimately, making an enterprise order which does not clearly identify who it does and does not apply to, places the City in a 
position where the risks of contravening the IR Act are increased. This is undesirable, particularly bearing in mind that the IR 
Act’s objects include the prevention of industrial disputes and to provide for observance and enforcement of entitlement 
provisions: s 6(c) and (d). 

88 Third, administering an industrial instrument involves more than just paying wages and applying terms and conditions. As Ms 
Hayward pointed out, there are various forms that are used in administering terms and conditions, such as leave application 
forms, which reference the provisions of the applicable industrial instrument. Advertisements for vacancies and letters of 
appointment might make reference to the applicable industrial instrument. And other promotional materials and people leader 
tool kits may reference applicable industrial instruments.  

89 Fourth, the carve-out in the 2025 Agreement’s coverage is not comparable to the scope of the proposed enterprise order. The 
scope of the proposed enterprise order is, as the CFMEU put it ‘self-calibrating’ or as the City put it ‘ambulatory.’ An 
employee’s membership status could change at any time. Resignation from WASU or LGRCEU or joining WASU or 
LGRCEU would effect a change in the industrial instrument which applies to the employee. The City may have no knowledge 
of that change. That is an entirely different situation to the 2025 Agreement’s carve-out, as the City will always know if an 
employee is a CEO, Director, Manager, Service Lead or on a fixed term contract with a Managerial salary. Those employees 
are easily identifiable. 

90 Fifth, employees are not required to inform the City if they are a member of a union, nor if they change membership status, nor 
which union they are a member of. The suggestion that the City can overcome difficulties by asking an employee their union 
membership status is impractical and objectionable. 
Will an enterprise order encourage the City, employees and organisations to reach agreements appropriate to the City’s and 
employees’ needs? 

91 The CFMEU did not press a submission that making an enterprise order would result in the CFMEU having a right to be party 
to an agreement that might replace the 2025 Agreement. Clearly it would not have that effect. However, the CFMEU submitted 
that the making of an enterprise order would incentivise the City to make industrial agreements with the CFMEU in future, in 
order to avoid being a respondent to a future application for an enterprise order.  

92 This submission does not address the fairness or reasonableness of making an enterprise order. The circumstances that have led 
to this application are unique. The City ultimately did not agree to make an industrial agreement with the CFMEU while 
proceedings before the Commission in Court Session under s 72A which would determine the CFMEU’s rights to represent 
employees in local government were on foot. To suggest the outcome of these proceedings will have any impact on the City’s 
strategy in future dealings with the CFMEU is speculative. 
Are the terms sought fair and reasonable? 

93 Other than the terms relating to the proposed orders’ scope, the terms of the enterprise order sought are identical to the terms of 
the 2025 Agreement. The CFMEU submits that this means the fairness of the terms need not be theorised. The City does not 
take issue with the fairness or reasonableness of the terms, other than those relating to the proposed order’s scope.  

94 I do not consider it is necessary to make any findings in relation to whether the terms sought are fair and reasonable. Even 
accepting the terms sought are fair and reasonable, the balance would not shift enough to outweigh the strong considerations 
against making an enterprise order. 

Conclusion 
95 In the circumstances of this case described above it would be unfair and unreasonable to make an enterprise order and I decline 

to do so. The application will be dismissed. 
Schedule 1: WASU and LGRCEU s 27(1)(a) applications 

Reasons for Decision 
(given extemporaneously on 29 June 2026, extracted from the transcript of proceedings, and edited for clarity, to insert headings 

and to include complete citations) 
1 Each of WASU and LGRCEU have made applications for the summary dismissal of the CFMEU’s application for an 

enterprise order under s 27(1)(a) of the Industrial Relations Act 1979 (WA) (IR Act). WASU advances four grounds for its 
application and the LGRCEU advances three grounds. The respective grounds are not identical but there is a degree of overlap.  

2 Section 27(1)(a) empowers the Commission to dismiss any matter before it at any stage of the proceedings if satisfied, amongst 
other things, that further proceedings are not necessary or desirable in the public interest or that the person who referred the 
matter to the Commission does not have a sufficient interest in the matter or part of it. 

3 The test to be applied when considering an application to summarily dismiss a substantive application was considered by the 
Honourable Acting President Smith (as she then was) in United Voice WA v the Minister for Health [2012] WAIRC 00319; 
(2012) 92 WAIG 585 [65]: 

Exceptional caution is required by courts and tribunals when exercising the power to summarily dismiss. A claim should 
not be dismissed other than when it is clear there is no real question of fact or law to be tried: General Steel Industries 
Inc v Commissioner for Railways (NSW) [1964] HCA 69; (1964) 112 CLR 125, Fancourt v Mercantile Credits Ltd 
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[1983] HCA 25; (1983) 154 CLR 87. President Steytler in Talbot & Oliver (a firm) v Witcombe [2006] WASCA 87 
summarised the applicable principles as follows: 

[21] …An action should only be dismissed as frivolous or vexatious if it cannot possibly succeed. 
Moreover, in deciding whether an action could possibly succeed, a court of first instance should be 
astute not to risk stifling the development of law by summarily disposing of actions in respect of 
which there is a reasonable possibility that it will be found in the development of the law, still 
embryonic, that a cause of action does lie: Hospitals Contribution Fund of Australia v Hunt (1983) 44 
ALR 365 at 373. 

[22] Similar principles apply in the case of an application to strike out a statement of claim as not 
disclosing a reasonable cause of action: Kimberley Downs Pty Ltd v State of Western Australia 
unreported; SCt of WA; Library No 6414; 25 August 1986 at 6–7. In Dalgety Australia Ltd v Rubin 
unreported; FCt SCt of WA; Library No 5485; 24 August 1984, it was held that it is only in cases in 
which it can be seen from the outset that, however the facts be found, there is no basis for the legal 
conclusion contended for by the plaintiff that the pleading should be struck out. It has also been held 
in this jurisdiction that, in a case in which an application for summary judgment is combined with an 
application to the Court's inherent jurisdiction and with an application under O 20 r 19(1)(a) to strike 
out a pleading upon the basis that it discloses no reasonable cause of action, the Court is not confined 
by the manner in which the plaintiff has formulated his or her case on the pleadings and may consider 
not only the undisputed facts but also facts which are in dispute: Bride v Peat Marwick Mitchell 
[1989] WAR 383 at 394; and see, generally, Seaman Civil Procedure Western Australia (Vol 1) at 
[16.0.1] and [20.19.6] 

4 The power to dismiss a matter under s 27(1)(a) is to be exercised sparingly and with caution. 
5 The Full Bench in The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch v the Public 

Transport Authority of Western Australia [2014] WAIRC 00451; (2014) 94 WAIG 787 [49] & [58] said that in exercising its 
discretion under s 27(1) the Commission is required to consider: 
(a) that the applicant is ordinarily entitled to invoke the jurisdiction of the Commission to settle the industrial matter 

concerning its members; 
(b) pursuant to s 26(1)(c) of the IR Act, the interests of the applicant union's members as persons immediately concerned 

in the industrial matter; and 
(c) pursuant to s 26(1)(a) of the IR Act, the Commission is required to act according to equity, good conscience, and the 

substantial merits of the case. 
6 To briefly summarise WASU's four grounds, at the risk overly simplifying or misstating them, the grounds are: 

(a) that the CFMEU does not have a sufficient interest in the matter or a part of it because the primary relief it seeks is 
an enterprise order covering all employees at the City well beyond the limits of the CFMEU's eligibility rules; 

(b) that the CFMEU does not have standing to apply for an enterprise order because its application was not made within 
the time specified in s 42I(3); 

(c) that the Commission does not have jurisdiction to make the enterprise order sought by the CFMEU for the same 
reason to do with the timing of the application; and 

(d) that it is not desirable in the public interest for the matter to be heard in the context of ongoing demarcation 
disputation between the CFMEU and WASU in local government and the CFMEU's past conduct in enrolling 
persons at the City who are ineligible for membership under its rules. It says the orders sought would worsen the 
demarcation dispute. 

7 The LGRCEU’s grounds are: 
(a) that the CFMEU does not have standing to apply for an order roping in the LGRCEU or its coverage and so the 

Notice to initiate bargaining was invalid because it was not confined in its description of who would be covered by 
the intended agreement and the preconditions for making the enterprise order have not, therefore, been met;  

(b) that the proceedings should not be heard in the public interest, with the duplicity of industrial instruments being 
against the public interest; and 

(c) that the order sought by the CFMEU would exacerbate existing demarcation disputation. 
8 The relevant uncontentious facts are:  

(a) The CFMEU gave the City the Notice in the form of a GFB1 on 4 June 2025 by email. 
(b) The Notice was addressed ‘To City of Canning.’ 
(c) The Notice stated that the CFMEU had ‘On this 4th day of June 2025 given notice initiating bargaining for an 

industrial agreement.’ 
(d) The Notice describes the types of employment to be covered by the agreement by reference to an attached proposed 

agreement. 
(e) The Notice lists the intended parties to the agreement as the City of Canning, the CFMEU, WASU, and LGRCEU. 
(f) Until 23 June 2025, a Notice had not been given to WASU and LGRCEU. 
(g) On 23 June 2025 the CFMEU sent a copy of the Notice by email to WASU and LGRCEU ‘By way of service’, 
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noting that it had been sent to the City on 4 June 2025.  
(h) On 24 June 2025 the City sent the CFMEU a form GFB2 refusing to bargain with it. 
(i) On 27 June 2025 the CFMEU commenced this application for an enterprise order. 

Did the Notice to Initiate Bargaining comply with the IR Act’s content requirements? 
9 The LGRCEU’s application contends that the Notice was defective and could not be relied upon as a basis for an application 

for an enterprise order because: 
(a) it was not addressed to the LGRCEU; and 
(b) it did not identify types of employment to be covered by the proposed industrial agreement in a manner that limited 

coverage to the CFMEU’s eligibility rules. 
10 The purpose of a notice to initiate bargaining is to initiate bargaining and only if bargaining does not eventuate or fails, to meet 

the IR Act’s conditions for applying for an enterprise order. There is no prohibition on initiating bargaining for an agreement 
beyond one union's coverage, if the intended agreement will be a multi-union agreement and the coverage is within the 
combined union's eligibility. This is the effect of Commissioner Kucera’s decision in AG 9 of 2025: City of Canning v 
Western Australian Municipal, Clerical and Services Union (WASU) & Ors [2026] WAIRC 00005. 

11 The attempt to initiate bargaining in this form was achieved by the CFMEU referring in the notice to WASU and LGRCEU as 
being intended parties to the agreement. 

12 The LGRCEU submitted that a notice to initiate bargaining is not a benign document as it is fundamental to invoking 
important rights under the IR Act and has potentially significant consequences for a party to whom it is given. It referred to 
Commissioner Matthews’ decision in Western Australian Police Union of Workers v Commissioner of Police [2016] 
WAIRC 00685; (2016) 96 WAIG 1315 [10] to the effect that s 42(3) must actually, not substantially, be complied with when a 
notice to initiate bargaining is given. 

13 The Notice did all that was required by s 42(3) and the Industrial Relations Commission Regulations 2005 (WA) reg 12. It gave 
particulars of the types of employment to be covered by the proposed agreement, the area in which it would operate, and the 
intended parties to the agreement.  

14 There is no warrant to read the requirements of the IR Act narrowly or by incorporating legal principles mined from the cases, 
as the LGRCEU has submitted. To do so is contrary to the purpose of s 42(3), which is to create a mechanism for any 
organisation or association of employees or an employer to initiate bargaining for an industrial agreement.  

15 Nor is there any justification for implying a requirement that in particularising the intended parties, and the types of 
employment, other intended organisation parties must first consent to be a party. That submission puts the cart before the horse 
because consent might only be given after it is sought in the form of a notice to initiate bargaining. 

16 The Notice was valid for the purpose of s 42(1). 
Was the application made within time? 
17 Section 42I(3) sets out when an application for an enterprise order can be made: 

(3) An application for an enterprise order may be made: 
(a) where subsection (1)(a) applies, within 21 days after the making of the declaration; and 
(b) where subsection(1)(b) applies, within 21 days after the end of the prescribed period. 

18 The time depends on what precondition triggers the application, a declaration by the Commission that bargaining has ended or 
the absence of a response to the notice or a response refusing to bargain. WASU’s grounds relating to the application being 
made outside the time limit is premised on 23 June 2025 being the date when the Notice was given to it and, therefore, on the 
basis that the prescribed period for it to respond to the Notice in s 42(a)(1) had not passed. 

19 There is an issue, which the City has identified, as to whether the Notice was given to WASU and LGRCEU for the purposes 
of s 42(1) at all. The City points out that the Notice says on its face that the Notice is being given on 4 June 2025. On its face, 
it is addressed only to the City. 

20 The CFMEU acted on the Notice within a matter of days after the City refused to bargain and before the end of the prescribed 
period for WASU and LGRCEU to have responded to it, if it was given to them on 23 June 2025. These facts raise a real 
question of whether the Notice was ‘given’ to WASU and LGRCEU at all. While I consider there is force to the City's 
submissions that it was not, it is ultimately unnecessary for me to decide that point. 

21 The CFMEU is proceeding on the basis that the Notice was given to the City on 4 June 2025 and to the LGRCEU and WASU 
on 23 June 2025: CFMEU Written Submissions dated 11 June 2026 at [11]. It says its standing to make the application for an 
enterprise order was enlivened by the City’s refusal to bargain and that the application was properly made after the prescribed 
period calculated from 4 June 2025 when the Notice was given to the City with respect to the City: CFMEU Written 
Submissions at [12], [17]-[18]. 

22 The CFMEU says that even if its application was made before the time contemplated by s 42I(3)(b) in respect to WASU and 
LGRCEU, it does not follow that the application is a nullity or the Commission lacks jurisdiction. It says that whether a failure 
to comply with the statutory condition invalidates an act depends on whether a legislative purpose to invalidate the IR Act can 
be discerned.  

23 I agree with the CFMEU that the City's refusal to bargain gave it the right to make an application for an enterprise order and it 
did so within the relevant time set out in s 42I(3)(b). This has several consequences. 
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24 Section 42(1)(c) empowers the Commission to make an enterprise order in these terms: 
(c) providing for any matter that might otherwise be provided for in an industrial agreement to which the 

negotiating parties referred to in paragraph (a), or the initiating party and the person referred to in paragraph (b), 
were parties, irrespective of the provisions of any award, order or industrial agreement already in force; 

25 This subsection is a limit on the Commission's enterprise order making power. Specifically, it limits what an enterprise order 
can contain or provide for. As the City pointed out, an enterprise order does not have parties in the same sense that there are 
parties to an industrial agreement. That is because an enterprise order is an industrial instrument that is imposed by the 
Commission rather than an instrument created by consensus of parties to it. This is reflected in the language of s 42J, which 
describes who an enterprise order extends to and binds and who can enforce it without referring to those persons as ‘parties.’ 

26 Section 42J(5) requires the Commission to specify in an enterprise order the employer to whom it extends and who is bound 
and the organisation of employees that is, relevantly in this case, the person referred to in s 42I(1)(b). The Act does not refer to 
‘parties.’ Importantly, the only organisations that can be specified in the enterprise order are organisations that are a 
negotiating party or an organisation referred to in s 42I(1)(b).  

27 A negotiating party is defined in s 40C to include an initiating party. So the CFMEU can be specified in an enterprise order 
because it was the initiating party and is a negotiating party. But neither WASU nor LGRCEU are initiating parties or 
otherwise meet the conditions in s 42J to be specified in an enterprise order. 

28 Additionally, because the CFMEU's application relies on the City's refusal to bargain as meeting the preconditions for an 
enterprise order, it is the second part of the limitation in s 42I(1)(c) that applies in this case. The Commission may only make 
an enterprise order that provides for matters that might otherwise be provided for in an industrial agreement to which the 
initiating party, and the person who refused to bargain would be parties. For the purposes of s 42I(1)(c), the CFMEU and the 
City are the relevant ‘would be parties.’ 

29 No other person refused to bargain. Neither WASU nor LGRCEU ‘would be’ parties because in this case, neither of them meet 
the description in s 42I(1)(b) of not responding within the prescribed period or refusing to bargain. 

30 Accordingly, in these proceedings, an enterprise order can only be made specifying the CFMEU as an organisation under s 
42J(5) and providing for matters that might otherwise be provided for in an industrial agreement to which the CFMEU and the 
City were parties. The Commission does not have the power or authority to make an enterprise order with terms that could be 
included in an industrial agreement to which WASU and LGRCEU would be parties. To do so would exceed the scope of s 
42(1)(c). 

31 The further consequence is that because of the limit of an industrial agreement’s scope in s 41A to employees who are 
members of or eligible to be members of the organisation party to the agreement, an enterprise order to which the CFMEU is 
the only organisation specified cannot extend to or bind employees outside the CFMEU's membership eligibility rules. This is 
a matter of the Commission's power, not its jurisdiction.  

32 The CFMEU submits that s 42I properly construed does not require that s 42I(1)(b) be met in respect of each proposed party to 
an agreement because such a construction creates a prohibitive binary that would preclude an initiating party from bringing an 
application merely because one party agreed to bargain even if other parties do not. It says this would undermine the purpose 
of Division 2B. 

33 The CFMEU says in this case, whether WASU and LGRCEU agreed to bargain or not, is of secondary importance because the 
City refused and no industrial agreement could be made without the City being party to it. This reasoning is slightly in the 
wrong direction. The consequence that I have described is not because s 42I is construed as requiring that each of the proposed 
parties to an industrial agreement meet the conditions in s 42I(1)(b). It is because which persons meet those conditions dictates 
the scope of the Commission's power in making an enterprise order, or, more precisely, what matters can be contained and 
specified in the enterprise order the Commission makes. 

34 Although WASU’s, LGRCEU’s and CFMEU’s submissions were not focused on the construction of s 42I(1)(c) and s 42J, this 
approach is consistent with the plain and ordinary meaning of the words in these sections viewed within the context and 
structure of the sections themselves and Division 2B as a whole. The construction is not inconsistent with the purpose of the 
scheme under Division 2B. The CFMEU’s reliance on the Commission's powers in s 27(1) to permit amendments or regulate 
proceedings lends no assistance. The Commission, as a creature of statute, cannot make an enterprise order beyond the power 
conferred in s 42I(1). 

35 The CFMEU says that s 42I(1)(c), importing the requirement of s 41A(2), does not limit the scope of an enterprise order to the 
coverage of the union who initiated bargaining because the effect of that construction would be to exclude a party who agreed 
to bargain from being a party to the enterprise order: CFMEU Written Submissions at [16]. The answer to this submission is 
that the Act contemplates that if a party agreed to bargain then the gateway for making an enterprise order will be s 42I(1)(a). 
That is, a declaration that bargaining had ended between negotiating parties. The party who agreed to bargain would be a 
negotiating party for the purpose of s 42I(1)(c). 

36 The CFMEU says that the matters sought in the primary relief include that the WASU and LGRCEU be included as parties to 
the enterprise order and so the fact that some of the classifications sought to be covered by the order are beyond coverage is 
overcome. However, this misses the point that s 42I(1)(c) speaks of matters that might be provided for in an 
industrial agreement to which the CFMEU, as the initiating party, and the persons referred to in s 42I(1)(b) are party. The 
CFMEU have not explained how an industrial agreement could provide for WASU and LGRCEU to be named parties. If they 
cannot be an organisation specified in an enterprise order then they cannot be parties to the industrial agreement. 

37 Ultimately, albeit for slightly different reasons, I agree with WASU and the LGRCEU. The Commission cannot make an 
enterprise order which names or has the effect of roping in WASU and LGRCEU. Consequently, the Commission cannot make 
an enterprise order unless the employees who will be bound by it are eligible to be members of the CFMEU. The Commission 
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lacks power to make orders in terms of the primary relief sought. 
38 This deals, in a roundabout way, with WASU’s first three grounds. WASU and LGRCEU have made out that the CFMEU has 

an insufficient interest in an enterprise order covering employees outside its eligibility rules.  
39 Grounds two and three are based on the argument that the application was made outside a limited permissible window. I have 

found that the application was made within time by reference to the trigger being the City's refusal to bargain. That finding 
means that an order dismissing the proceedings in their entirety is not justified. 

40 The alternative relief claimed is unaffected by the matters I've referred to as it does not seek an enterprise order naming WASU 
and LGRCEU. This leaves for consideration the final grounds that WASU and LGRCEU rely on for summary dismissal based 
on public interest considerations and the potential for fuelling existing demarcation dispute. I note that WASU’s submissions 
in this regard are addressed to a proposed enterprise order: 

To cover a large variety of workers who are quite clearly within WASU and LGRCEU coverage and not within CFMEU 
coverage. 

41 The consequence of my decision to dismiss part of the application substantially overtakes or addresses this ground. For what 
remains of it, I have reservations as to whether these are matters that are relevant to whether the discretion to make an 
enterprise order should be exercised and, if so, in what terms. I refer to what I said in my reasons for dismissing the City's stay 
application on 9 April 2026 in The Construction, Forestry, Mining and Energy Union of Workers -v- City of Canning 
[2026] WAIRC 00208 at [29]. If these matters are relevant, then they are matters that should be tried and tested and considered 
in the context of the evidence as a whole alongside other relevant factors. It would be inappropriate to dismiss the proceedings 
entirely on a summary basis on these grounds given the cautious approach to summary dismissal under s 27(1)(a) that the 
authorities promote. 

42 As for the LGRCEU’s argument that the application is against the public interest because it would, if granted, result in the 
existence of two industrial instruments, I consider this is a factor which goes to the discretion as to whether an enterprise order 
should be made. Again, it should be weighed with other relevant factors.  

43 The CFMEU should be able to proceed with its application for the alternative relief sought in paragraph 1(b) on page 5 of its 
application.  

44 I will otherwise order that the part of the application described in paragraph 1(a) on page 5 of the application filed on 27 June 
2025 be dismissed. 

 
 

2026 WAIRC 00528 
APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
CITY OF CANNING 

FIRST RESPONDENT 
WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

SECOND RESPONDENT 
LOCAL GOVERNMENT, RACING AND CEMETERIES EMPLOYEES UNION (WA) 

THIRD RESPONDENT 
CORAM SENIOR COMMISSIONER R COSENTINO 
DATE FRIDAY, 17 JULY 2026 
FILE NO/S APPL 33 OF 2025 
CITATION NO. 2026 WAIRC 00528 
 

Result Application dismissed 
Representation 
Applicant Ms R Kumar of counsel on behalf of The Construction, Forestry, Mining and Energy Union of 

Workers 
First Respondent Mr C Beetham of counsel on behalf of the City of Canning 
Second Respondent Mr C Fogliani of counsel on behalf of Western Australian Municipal, Administrative, Clerical and 

Services Union Of Employees 
Third Respondent Mr K Trainer on behalf of the Local Government, Racing and Cemeteries Employees Union (WA) 
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Order 
HAVING heard from Ms R Kumar of counsel on behalf of the applicant, The Construction, Forestry, Mining and Energy Union of 
Workers (CFMEU), Mr C Beetham of counsel on behalf of the first respondent, City of Canning, Mr C Fogliani of counsel on 
behalf of the second respondent, Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
(WASU), and Mr K Trainer on behalf of the third respondent, Local Government, Racing and Cemeteries Employees Union (WA) 
(LGRCEU), the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders – 

THAT the application be and is hereby dismissed.  
(Sgd.)  R COSENTINO, 

[L.S.] Senior Commissioner. 
 

 

NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2026 WAIRC 00785 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION  

 Application Nos.  APPL 46 of 2026  
   APPL 47 of 2026  

CANCELLATION OF THE FOLLOWING AWARDS:  
PLYWOOD AND VENEER WORKERS AWARD  

PARTICLE BOARD INDUSTRY AWARD NO. 10 OF 1978  
NOTICE is given of applications APPL 46 of 2026 & APPL 47 of 2026 by the Commission’s Own Motion pursuant to s 47(1) of 
the Industrial Relations Act 1979 (WA) (IR Act).   
In light of the variation of the Timber Industry (AWU) Award which now covers the following awards, the Commission intends to 
make an order to cancel these awards on the grounds that there is no employee to whom they apply.  

1. Plywood and Veneer Workers Award 
2. Particle Board Industry Award No. 10 of 1978 

Pursuant to section 47(4) of the IR Act, any person may, within 30 days of the day on which this notice is first published, object to 
the Commission making the order referred to in the notice. Pursuant to regulation 15(2) of the Industrial Relations Commission 
Regulations 2005 (WA), a notice of objection must clearly state the grounds of the objection and must specify with particularity the 
manner in which the objector is, or is likely to be, affected by the application.  
The approved form, a Form 1A – Multipurpose Form, is available on the Western Australian Industrial Relations Commission’s 
website at www.wairc.wa.gov.au under ‘Resources’ and then ‘Applications & Forms’ and can be lodged online or filed with the 
Registry at registry@wairc.wa.gov.au.  

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 
21 JULY 2026  

 
 

2026 WAIRC 00786 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application Nos. APPL 48 of 2026 
 APPL 49 of 2026 
 APPL 50 of 2026 
 APPL 51 of 2026 

CANCELLATION OF THE FOLLOWING AWARDS: 
SAW SERVICING ESTABLISHMENTS AWARD NO. 17 OF 1977 

PARTICLE BOARD EMPLOYEES' AWARD, 1964 
CASE AND BOX MAKERS' AWARD, 1952 

PLYWOOD AND VENEER WORKERS' AWARD, 1952 
NOTICE is given of applications APPL 48 of 2026, APPL 49 of 2026, APPL 50 of 2026 & APPL 51 of 2026 by the 
Commission’s Own Motion pursuant to s 47(1) of the Industrial Relations Act 1979 (WA) (IR Act). 
In light of the variation of the Timber Industry (CFMEU) Award which now covers the following awards, the Commission 

http://www.wairc.wa.gov.au/
http://www.wairc.wa.gov.au/
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intends to make an order to cancel these awards on the grounds that there is no employee to whom they apply. 
1. Saw Servicing Establishments Award No. 17 of 1977 
2. Particle Board Employees' Award, 1964 
3. Case and Box Makers' Award, 1952 
4. Plywood and Veneer Workers' Award, 1952 

Pursuant to section 47(4) of the IR Act, any person may, within 30 days of the day on which this notice is first published, 
object to the Commission making the order referred to in the notice. Pursuant to regulation 15(2) of the Industrial Relations 
Commission Regulations 2005 (WA), a notice of objection must clearly state the grounds of the objection and must specify 
with particularity the manner in which the objector is, or is likely to be, affected by the application. 
The approved form, a Form 1A – Multipurpose Form, is available on the Western Australian Industrial Relations 
Commission’s website at www.wairc.wa.gov.au under ‘Resources’ and then ‘Applications & Forms’ and can be lodged online 
or filed with the Registry at registry@wairc.wa.gov.au. 

(Sgd.)  S BASTIAN, 
[L.S.] Registrar. 

21 JULY 2026 
 
 

 
 

PUBLIC SECTOR INDUSTRIAL MATTERS—Matters dealt with 

2026 WAIRC 00783 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 7 NOVEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DONNA BELLE PONGASE 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF HOUSING AND WORKS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE FRIDAY, 7 AUGUST 2026 
FILE NO/S P 61 OF 2025 
CITATION NO. 2026 WAIRC 00783 
 

Result Application discontinued by leave 
Representation 
Applicant Ms D Pongase 
Respondent Mr M McIlwaine (of counsel) 
 

Order 
WHEREAS on 6 August 2026, the applicant filed a Form 1A – Notice of Discontinuance seeking leave to discontinue this 
application; 
AND WHEREAS on 7 August 2026, the respondent consented to the applicant withdrawing this application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by 
consent, hereby orders –  

THAT P 61 of 2025 be and by this order, is discontinued by leave.  
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 
 
 

 
 

http://www.wairc.wa.gov.au/
mailto:registry@wairc.wa.gov.au
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2026 WAIRC 00531 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 7 NOVEMBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DONNA BELLE PONGASE 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF HOUSING AND WORKS 

RESPONDENT 
CORAM COMMISSIONER T B WALKINGTON 
DATE TUESDAY, 21 JULY 2026 
FILE NO. P 61 OF 2025 
CITATION NO. 2026 WAIRC 00531 
 

Result Direction issued 
Representation  
Applicant Ms D Pongase 
Respondent Mr M McIlwaine (of counsel) 
 

Direction 
HAVING heard from the applicant on their own behalf and Mr M McIlwaine (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby directs –  

(1) THAT the time for the applicant’s compliance with direction 4 of the directions issued on 4 June 2026 ([2026] 
WAIRC 00363) be and is hereby extended until 4.00 pm on 24 July 2026.  

(2) THAT the time for the respondent’s compliance with direction 5 of the directions issued on 4 June 2026 ([2026] 
WAIRC 00363) be and is hereby extended until 4.00 pm on 14 August 2026. 

(3) THAT the time for the applicant’s compliance with direction 6 of the directions issued on 4 June 2026 ([2026] 
WAIRC 00363) be and is hereby extended until 4.00 pm on 24 August 2026.  

(4) THAT the time for the respondent’s compliance with direction 7 of the directions issued on 4 June 2026 ([2026] 
WAIRC 00363) be and is hereby extended until 4.00 pm on 3 September 2026. 

(5) THAT as to direction 8 of the directions issued on 4 June 2026 ([2026] WAIRC 00363), the matter is listed for a 
two-day hearing on 7 September 2026 and 9 September 2026. 

(6) THAT the parties have liberty to apply on short notice. 
(Sgd.)  T B WALKINGTON, 

[L.S.] Commissioner. 
 

 

2026 WAIRC 00791 
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 30 OCTOBER 2025 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES NANDY BLAY 

APPLICANT 
-v- 
DEPARTMENT OF LOCAL GOVERNMENT INDUSTRY REGULATION AND SAFETY 

RESPONDENT 
CORAM COMMISSIONER T EMMANUEL 
DATE WEDNESDAY, 12 AUGUST 2026 
FILE NO/S P 62 OF 2025 
CITATION NO. 2026 WAIRC 00791 
 

Result Application dismissed 
Representation 
Applicant No appearance 
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Respondent Ms S Walsh (of counsel) 
 

Order 
WHEREAS this is an application to refer a decision of an employing authority of a public service officer relating to the 
interpretation of a conditions of service provision under s 29(1)(g) of the Industrial Relations Act 1979 (WA) that was listed for a 
show cause hearing on 12 August 2026; 
AND WHEREAS at the show cause hearing on 12 August 2024 there was no appearance for or by Ms N Blay; 
AND WHEREAS the Commission has the power to proceed to hear and determine the matter in the absence of any party who has 
been duly served with notice of the proceedings: s 27(1)(d) of the Industrial Relations Act 1979 (WA); 
AND WHEREAS service on Ms Blay was effected by sending notice of the hearing by pre-paid post to the postal address that Ms 
Blay provided to the Commission, and by emailing notice of the hearing to the email address that Ms Blay provided to the 
Commission: r 24(2)(d) of the Industrial Relations Commission Regulations 2005 (WA); 
AND WHEREAS the Commission was satisfied that Ms Blay had been duly served with notice of the show cause hearing and 
proceeded in Ms Blay’s absence; 
AND WHEREAS Ms Blay has not progressed application P 62 of 2025 since 8 April 2026; 
AND WHEREAS Ms Blay failed to appear at a hearing in this matter on 30 June 2026, and the Commission told Ms Blay by email 
that day that it was concerned that she was not prosecuting her application. Further, that if Ms Blay did not explain to the 
Commission by 7 July 2026 why she did not attend the hearing, application P 62 of 2025 would be listed for a hearing for Ms Blay 
to show cause why it should not be dismissed for want of prosecution; 
AND WHEREAS Ms Blay has not responded to the Commission since 8 April 2026, despite the Commission telephoning and 
emailing Ms Blay multiple times about her matter; 
AND WHEREAS the Commission considers that application P 62 of 2025 should be dismissed for want of prosecution because: 

a) the four month delay in prosecuting application P 62 of 2025 is a relatively long delay; 
b) there has been no explanation for that delay; 
c) there is no evidence of hardship to Ms Blay if her application is dismissed; and  
d) there is nothing before the Commission to suggest that the respondent’s conduct in the matter has in any way contributed 

to Ms Blay’s lack of prosecution of her application; 
AND HAVING also given reasons for the decision during the hearing on 12 August 2026; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders –  

THAT this application be, and by this order is, dismissed. 
(Sgd.)  T EMMANUEL, 

[L.S.] Commissioner. 
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