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Case(s) referred to in reasons:

Capewell v Cadbury Schweppes Australia Ltd (1997) 78 WAIG 299

House v The King [1936] HCA 40; (1936) 55 CLR 499

Shields v Mary Whitelaw Murphy as Trustee for the Wilson Trust [2026] WAIRC 00069; (2026) 106 WAIG 842
Shields v Mary Whitelaw Murphy as Trustee for the Wilson Trust [2026] WAIRC 00212; (2026) 106 WAIG 838
Shields v Mary Whitelaw Murphy as Trustee for the Wilson Trust [2026] WAIRC 00218; (2026) 106 WAIG 845

Richards v Nicoletti [2016] WAIRC 00941; (2016) 97 WAIG 177

Reasons for Decision

THE FULL BENCH:

1

The appellant, Mary Whitelaw Murphy as trustee for the Wilson Trust (Trustee), employed the respondent, Ms Laura-Kay
Shields, as a casual cook. The employment started in March 2022 and ended on 28 September 2023. At the start of the
employment, Ms Shields worked at the Trustee’s Wisteria Café business. In mid-2023, the Trustee commenced trading at a
second location, Sessions at Craigie.

Ms Shields referred a claim of unfair dismissal to the Western Australian Industrial Relations Commission. Following a
hearing before the Commission, she succeeded in establishing that the end of the employment was both at the Trustee’s
initiative, and that it was unfair: Shields v Mary Whitelaw Murphy as Trustee for the Wilson Trust [2026] WAIRC 00069;
(2026) 106 WAIG 842 (Liability Decision) [27] and [34].

After the Commission published its reasons for upholding Ms Shields’ claim, it listed the claim for a further hearing to decide
what orders should be made to remedy the unfair dismissal, in exercise of the powers conferred on the Commission under
s 23A of the Industrial Relations Act 1979 (WA) (IR Act).

On 14 April 2026, the Commission made orders under s 23A requiring the Trustee to pay to Ms Shields within seven days:
(a) $21,971.19 gross as compensation for loss; and

(b) $3,000 gross for injury.

Shields v Mary Whitelaw Murphy as Trustee for the Wilson Trust [2026] WAIRC 00218; (2026) 106 WAIG 845.

As outlined in [30] of Shields v Mary Whitelaw Murphy as Trustee for the Wilson Trust [2026] WAIRC 00212; (2026) 106
WAIG 838 (Remedy Decision), the $21,971.19 as compensation for loss comprised $19,554.36 for loss of wages and
$2,416.83 for loss of superannuation contributions.

The Trustee appeals against those orders. The two grounds of appeal concern the quantum of compensation for loss, and the
fact that an award was made for compensation for injury.

Nature of the appeal

7  Having found that Ms Shields has been harshly, oppressively or unfairly dismissed, the Commissioner has a discretion under s
23A of the IR Act to make an award of compensation for loss or injury caused by the dismissal.
8  The relevant principles that apply in an appeal from a discretionary decision are well known. It is only in limited circumstances

that the Full Bench should interfere with the exercise of a discretion by a Commissioner. The appellant must satisfy the Full
Bench that the Commissioner has made an error in the exercise of their discretion, before the Full Bench can intervene.
This might be a matter of principle, it may involve mistaking the facts, it may involve an error of law, it may also involve
failing to take into account relevant considerations or taking into account irrelevant considerations. Additionally, if the
decision reached is manifestly unreasonable or plainly unjust, appellate intervention may be permissible: House v The King
[1936] HCA 40; (1936) 55 CLR 499 [504]-[505].

Ground 1: Compensation for loss of wages

9

In determining the quantum of compensable loss resulting from the dismissal, the Commissioner said in the Remedy Decision
at [11], [15]-{19]:

11 The applicant contends that had it not been for the sudden and abrupt dismissal, she would have been employed
for some years to come. The applicant says it was very unlikely she would have sought out other employment
because she had enjoyed her job, the role was well suited to her skills, and she had a good rapport with other
staff. The roster allocated suited her and she was paid above the award rate.

15 I find that the applicant’s expectation of continued employment for some years, was neither unfounded nor
unreasonable. In my view, it is likely the applicant would have continued to be employed for some years to
come. The respondent’s evidence does not persuade me that there was a real likelihood the applicant would be
terminated within a short period of time of being dismissed.

16 As set out in [Bogunovich v Bayside Western Australia Pty Ltd [No 2] (1998) 79 WAIG 8] (8) and (9), the loss
may be both up until the date of hearing as well as anticipated future lost wages.

17 The applicant sought to mitigate the loss she suffered from the dismissal and quickly secured alternative
employment after her dismissal. The applicant’s evidence is that the income received during the same period as
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her calculations for loss from the respondent is $130,532.57.

18 The difference between the [applicant’s] earnings from the respondent had she continued in employment, and
the earnings she received from her subsequent employment, is $21,971.19. I find that this is the loss the
applicant has suffered because of the dismissal.

19 Given the applicant’s evidence that her earnings for six months with the respondent is $32,325.13 and the loss
suffered because of the dismissal is less than the cap prescribed under s 23A(8) of the Act, I will order the
respondent pay the applicant $19,554.36 gross for loss of wages and $2,416.83 gross for loss of superannuation
contributions.

The Commissioner’s reasons assume Ms Shields would have remained in the Trustee’s employment up to the date that the
Liability Decision was published on 5 February 2026, that is, a period of about 2 years and 19 weeks from the date that the
employment actually ended.

The Trustee submits that the finding that Ms Shields would have continued to be employed for years to come was against the
evidence. The Trustee relies on the following matters:

(a) Ms Shields was employed casually;

(b) She had only worked with the Trustee for around 18 months;

(c) She continued to be employed at all relevant times by another employer;

(d) She was under pressure due to the challenges of the role and was dissatisfied with management;

(e) There was mutual dissatisfaction in the workplace, or in other words, the relationship between the parties was
breaking down; and

® Ms Shields’ communications on 28 September 2023 that preceded the dismissal were damaging to the employment
relationship.

That Ms Shields was employed as a casual employee, and her period of service with the Trustee was uncontentious. However,
there was no evidence before the Commissioner that Ms Shields was employed by, or working for, another employer at the
time of her dismissal.

The evidence was that, at the start of her employment with the Trustee and while she was performing shifts only at one
location, Wisteria Café, she was also working for another employer, a deli, on Sundays. However, she said that she resigned
from the deli when she accepted the Trustee’s offer to work at a second location, Sessions at Craigie: ts 37. Her evidence in
this regard was unchallenged. She returned to work for the other employer after the dismissal. This is verified by an Income
Statement for the Financial Year 2023/2024 from that other employer which was tendered into evidence, showing the period of
her employment commenced on 3 October 2023: exhibit A42(a).

Incidentally, it was also Ms Shields’ unchallenged evidence that she had worked for that other employer, as a casual employee,
for six years: ts 8. This is relevant to whether the fact that Ms Shields was a casual employee of the Trustee is indicative of the
likely longevity of the employment relationship.

The evidence is that Ms Shields worked at Wisteria Café for some time before accepting Ms Susan Law’s offer to work at
Sessions at Craigie, which she accepted because the hours and pay suited her: ts 7-8, 37.

In her closing submissions, Ms Shields expressed the view that she believed her tenure at Sessions at Craigie would have
extended into years because she probably would not have been able to negotiate for or get a better deal anywhere else: ts 55.

Ms Shields’ unchallenged evidence was that she got on well with all of the staff, although she had genuine concerns about the
conduct of one of her co-workers towards a junior staff member: ts 16.

On 26 January 2023 Ms Shields raised an enquiry, by text message, about her pay. Her text message says ‘I don’t think you’ve
done it on purpose...” and ‘I take pride in my work an [sic] go above and beyond for the cafe to do my best...Hopefully we can
rectify this as I do love working at the cafe.’: exhibit Al.

By 27 July 2023, the pay issue appeared to be resolved, or close to being resolved, as Ms Law had messaged Ms Shields to say
she was finalising the payment regarding wages owed over the weekend. It was in that same message that Ms Law asked Ms
Shields to come and work ‘for me” at Sessions at Craigie: exhibit A3.

Messages between Ms Shields and Ms Law during August and September 2023 show mutual appreciation and cooperation:
exhibit A30.

That the employment relationship was on a good footing is supported by the fact that when the Trustee commenced operating
the Sessions at Craigie café in July 2023, Ms Shields was invited to work there and do more hours than she had previously
been doing.

The Trustee’s only witness to give evidence was Mr Gareth Dirk. He did not work with Ms Shields. He spoke to her by
telephone on 28 September 2023, during which the Commissioner found Ms Shields was told she was dismissed. When giving
evidence, Mr Dirk asserted that there had been ‘behavioural and safety and health issues’ but this assertion was not
substantiated by any cohesive factual evidence: ts 24.

The only evidence the Trustee could point to of a deterioration of the relationship was the communications that were
exchanged on 28 September 2023, which the Trustee characterised as being undermining of management. The Trustee
submitted the messages were inflammatory, showed that Ms Shields was unhappy in her employment, and that they inevitably
would have caused a deterioration in the employment relationship. The Trustee submitted that those communications put ‘the
wheels in motion’ for an end to the employment sooner rather than later.
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24 The communications the Trustee is referring to, and the circumstances leading to them, are reproduced at [9]-[10] of the

25

26

Liability Decision:

9 Ms Shields’ evidence is that on Wednesday, 27 September 2023, there was an extraordinarily high number of
customers at the café because there was an event at the aquatic centre. The event involved more than 500 children
attending the aquatic centre for the commencement of the swim vacation program. The staff working on the day
were informed by the aquatic centre’s front of house staff when they arrived for their shift. In addition, at some
point during the day, the iPad ordering system broke down, compounding further issues. Consequently, staff
received complaints and abuse from customers.

10  The following day, the café owner, Ms Susan Law, messaged the staff through WhatsApp. Ms Shields provided
copies of screenshots of the text exchange in the WhatsApp group chat:

Susan Law (at 6:46 am and 6:52 am Thursday, 28 September 2023) to the group WhatsApp:
ALL STAFF PLEASE READ

When Anna, the café manager, or I assigns you to a position in preparation for a busy day you are
required to stay in that role unless told otherwise.

Failure to do so creates unnecessary stress on the rest of the team and will result in disciplinary action
(6:46 am)

Today’s requirements
Dry side coffee machine: Anna
Dry side Register: Lewis
Wet side: Lilly A
Runners wet & dry: Alamaya, Hugo (6:52 am)
Laura Shields (at 7:32 am Thursday, 28 September 2023) to the group WhatsApp:

In all due respect Susan yesterday shouldn’t have happened. We were set up as a team to fail all along.
To be notified start of shift on the same day that there was 500 kids booked in for a program was
ridiculous and poor management. Extra staft should have been rostered to cater for events as yesterday.
My position is head cook yet I’'m constantly dragged from the kitchen to consult with angry aggressive
customers and correcting incorrect orders from a failed ipad system and then when I’ve gone to get
Anna or yourself to deal with the numerous angry customers (so I could get back to my position) neither
of you were anywhere to be seen. It’s easy to blame each other for yesterday but in all honesty we had
no hope giving the circumstances. Hopefully we’ve all learnt something from this an can provide a
better service for next time

Anna (Café Manager) (at 7:43 AM and 7:52 am Thursday, 28 September 2023) to the group WhatsApp:
Hey Laura where do you like me tu put your bread in the coldroom or Freezer? (7:43 am)

And with all the due respect you are part of the management, so if you don’t mind we can keep
management problems for the management meetings since we have one every week!

Thanks (7:52 am)

Laura Shields (at 8:24 am and 8:28 am Thursday, 28 September 2023) to the group WhatsApp in
response:

In all due respect Anna I was responding to Susan’s ALL STAFF PLEASE READ post ....
assuming I’m a staff member I’m responding to positions not been held an why I’m leaving mine.
My kitchen management position is not to attend front of the house management issues. If I was
part of the management team I would of known 500 kids plus and there parents were attending
yesterday and every week day to come....as would of you. I’'m kitchen manager not cafe manager. [
manage food stock orders, kitchen staff, catering for events anything associated with food an
kitchen and customer’s with food complaints....not lost failed orders or incorrect coffee orders !!
Thanks (8:24 am)

I’ve spoken to my kitchen staff rostered on today so she knows the duties for today an where the
bread is to go as it needs to be split up some frozen an some fresh for next couple days (8:28 am)

At its highest, it might be said that Ms Shields was defensive in responding to an all staff message critical of staff leaving their
assigned post on the previous day by referring to being notified at the start of the shift that there were 500 children
commencing the swim vacation program as ‘ridiculous and poor management’. She does not make this comment as a personal
attack on anyone. She does not denigrate any individual. The tone of her message is one of frustration and disappointment. But
Ms Shields’ frustrations were understandable and a reasonable response to the day’s events. Employees should not be expected
to be passive and muted when faced with genuine and legitimate concerns, provided their concerns are expressed in an
appropriate way and in an appropriate forum.

Ms Shields states ‘Hopefully we’ve all learnt something from this [and] can provide a better service for next time’: exhibit
A12. In other words, her intention in sending the message was to learn from the events of the previous day and she was
affirming her commitment to the Trustee’s business. In these circumstances, it cannot be said that her messages were damaging
to the employment relationship or anything beyond the ordinary feedback that occurs in workplaces when issues arise, as they
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inevitably do, especially in a hospitality context.

Accordingly, on the evidence, it was open to the Commissioner to reject the Trustee’s suggestion that the relationship between
Ms Shields and the Trustee was deteriorating before or as of 28 September 2023. There was ample evidence for the
Commissioner to conclude, as she did, that Ms Shields was enjoying her job, and would have remained there for years to come.

The Trustee has failed to demonstrate any error of principle, any mistake in the facts, or any error of law. It is not enough that
the Full Bench might have taken a different approach to the exercise of the discretion to award compensation on the facts of
this case. The Commissioner exercised her discretion in accordance with established principles and consistent with the facts.

Second, the Trustee challenges the calculation that the Commissioner used in calculating Ms Shields’ loss, submitting that:

(a) they were excessive;
(b) they were rounded up; and
() they were made without regard to the Trustee’s payroll advice evidence submitted on the day of the hearing, so that

the average earnings were overstated.

At the hearing of the appeal, the Trustee’s overarching submission was that the award of compensation amounted to a windfall
to Ms Shields. It is unclear how the Trustee arrives at the conclusion that the compensation involves a windfall. Reference was
made to the Trustee having an expectation that the compensation would be around three or four weeks’ pay. But the Trustee
provided no calculations or other basis to say that the compensation awarded put Ms Shields in a better position than she would
have been in if her employment had not been terminated.

The Trustee also submitted that Ms Shields’ calculations, which were accepted by the Commissioner, were based on the most
favourable six-week period of employment, when over the course of the employment, Ms Shields was not working as many
hours as she worked in that six-week period.

Under s 23A(8) of the IR Act, the amount of compensation that can be awarded by the Commission is not to exceed 6 months’
remuneration of the employee. Section 23A(9) states that for the purpose of s 23A(8), the Commission may calculate the
amount on the basis of an average rate received by the employee during any relevant period of employment.

The meaning of ‘remuneration’ in s 23A(8) is not restricted to salary or wages but also includes superannuation contributions:
Capewell v Cadbury Schweppes Australia Ltd (1997) 78 WAIG 299 at 301.

The Commissioner based her calculations of compensation on Ms Shields’ earnings in the six-week period comprising of the
pay periods commencing 14 August 2023 to 24 September 2023 (exhibits A34-A39): Remedy Decision [12]. There was a
sound and logical basis for the selection of this six-week period. It was the only period of time involving full weeks of work at
Sessions at Craigie. It was therefore open to the Commissioner to accept these earnings as best approximating what Ms Shields
would have earned in the future, which was anticipated to involve regular hours at Sessions at Craigie. Over this six-week
period, Ms Shields’ earnings, inclusive of superannuation contributions, totalled $7,439.21, equal to an average of $1,239.87
gross weekly remuneration.

Accordingly, the maximum amount that the Trustee could be ordered to pay to Ms Shields under s 23A was $32,236.58.
Further, it was clearly open to the Commissioner to base calculations of loss using average weekly remuneration of $1,239.87.

There was evidence before the Commission of Ms Shields’ remuneration with the Trustee in the financial years ending 30 June
2022 and 30 June 2023. While her average weekly remuneration in those years was lower than $1,239.87, it is unsurprising, in
the circumstances of this case where Ms Shields’ evidence included that she ceased working for a former employer when her
hours with the Trustee increased, that her hours and earnings increased over the period of her employment. Therefore, it is
reasonable to look to a later portion of the employment, as opposed to the entire duration of the employment, in calculating
compensation.

The Commissioner was alive to the ability to compensate for loss both up to the date of the hearing, as well as anticipated
future lost wages: Remedy Decision [16], reproduced at [9] above. However, the award of compensation reflected what the
Commissioner found to be actual loss suffered to the date of the Liability Decision: Remedy Decision [18].

Ms Shields had three employers in the period from the date of the dismissal to the date of the Liability Decision, being the deli,
the Department of Education and Mullaloo Heights Primary School Parents and Citizens Association. She produced Income
Statements for all three employers for the financial years in which she worked for each of them ending 30 June 2024 and 30
June 2025: exhibits A42(a), Ad4(a), A46, A48, A51.

Ms Shields’ unchallenged evidence was that in relation to the period from 1 July 2025 to 5 February 2026, she was only
employed by the Department of Education. Her evidence of her earnings from the Department of Education in that period was
in the form of a payslip showing actual year to date earnings for wages as at 25 September 2025 of $13,924.91 gross:
Exhibit A41. From this she added an estimate of superannuation paid, and a further pro-rata amount for earnings from the date
of the issue of the payslip to 5 February 2026, to total $37,052.54.

Exhibit A41 shows that as at 25 September 2025, Ms Shields was earning average remuneration of $1,994.59 per fortnight,
which is $997.30 per week, excluding superannuation (or $1,116.98 per week inclusive of superannuation). That is, she was
not earning the same amount she had been earning prior to the dismissal and was still continuing to suffer loss.

Accordingly, the evidence before the Commission demonstrated that, at all times after the date of the dismissal until the date of
the Liability Decision, Ms Shields’ average weekly remuneration remained less than her average weekly remuneration for the
six-week period prior to the dismissal where she performed a full week of work. There was therefore a sound basis to calculate
the loss by reference to that entire period. The calculations were supported by the evidence referred to and the award was
therefore one that was open to the Commissioner.

This part of the appeal ground is without merit. No mistake of fact, nor any error of law or misapplication of principles is
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demonstrated. The Commissioner’s assessment adopted the period and remuneration most favourable to Ms Shields that were
reasonably open on the evidence. That does not establish appealable error.

The Trustee challenges the calculation of Ms Shields’ loss as derived from figures that were ‘rounded up’. The figure of
$130,532.57 for post-dismissal earnings accepted at Remedy Decision [17] reconciles exactly with the exhibits:

(a) $24,078.47 from the deli and $6,838.28 from the Department of Education in the 2023/2024 financial year
(exhibits A42(a), A46);

(b) $3,243.52 from the deli, $57,386.62 from the Department of Education and $1,933.14 from the Mullaloo Heights
Primary School Parents and Citizens’ Association in the 2024/2025 financial year (exhibits A44(a), A48, A51); and

() Ms Shields’ estimate of $37,052.54 for the period 1 July 2025 to 5 February 2026 (exhibit A41).

Each figure, inclusive of superannuation, derives from source documents, most issued by the Australian Taxation Office or by
the employers themselves. Therefore, the suggestion that the figures were ‘rounded up’ is not made out.

The complaint that the Commissioner disregarded the Trustee’s payroll evidence tendered on the day of the remedy hearing
(exhibits R12-R14) does not advance the appeal. Those documents are payroll activity summaries for the 2023/2024 financial
year. They record what the Trustee paid Ms Shields across that year, including the period when she worked fewer hours at
Wisteria Café and the truncated period after the dismissal. They say little about what Ms Shields would have likely earned had
the employment continued on the footing that existed once she was working full weeks at Sessions at Craigie. The weekly
payslips on which the Commissioner relied on were the Trustee’s own documents. The summaries could not, and did not,
contradict them.

In her grounds of appeal, the Trustee also says:

The transcript shows that there was confusion about the relevance of important, verifiable information as submitted by the
Respondent (Notice of Assessments).

It is unclear what the Trustee intends the Full Bench to make of this submission. It is indeed apparent from the transcript that
the Trustee’s representative conducted a confused cross-examination of Ms Shields about whether she had ‘Notices of
Assessment’. The Commissioner intervened to try to ascertain what documents the representative was referring to, and who
created them. A Notice of Assessment is a document issued by the Australian Taxation Office following the processing of an
income tax return to explain how a tax assessment is calculated. But the Trustee’s representative suggested he was referring to
a document that was created by Ms Shields’ employers showing the total payments made to her during a financial year. He was
probably intending to refer to an Income Statement which is the equivalent of a payment summary. Ms Shields had already
produced Income Statements from her employers. These were in evidence. The cross-examination did not elicit anything
capable of affecting the calculations, which rested on the Income Statements already in evidence. No appealable error arises.

Ground 1 of the appeal should be dismissed.

Ground 2: Compensation for injury

49

50

51

In relation to ground 2, loss for injury, the Commissioner found at Remedy Decision [29] that Ms Shields suffered anxiety and
emotional distress which required medical treatment, and that the anxiety and distress were heightened by the dismissal. The
Commissioner awarded $3,000 for injury.

In so finding, the Commissioner noted in the Remedy Decision:

21 Claims for injury must be supported by evidence: AWI Administration Services Pty Ltd v Birnie [2001] WAIRC
04015; (2001) 81 WAIG 2849 [200]. In addition, the injury must be beyond the distress experienced in most
dismissal cases: Lynam v Lataga Pty Ltd [2001] WAIRC 02420; (2001) 81 WAIG 986 [56].

22 The applicant says during the phone call when she was verbally dismissed, Mr Dirk was aggressive and attacking.
The applicant submits that following the phone call, she suffered panic attacks and a resurgence of her Post
Traumatic Stress Disorder. The applicant says the respondent locked her out of the workplace and denied her a
separation certificate.

23 The applicant supported her claims with evidence from a medical practitioner. The letter provided states that the
applicant attended her medical practitioner in September 2023 and that the dismissal had an understandably
negative impact on the applicant’s mental health. The letter says that she has since engaged in psychological therapy
and medication to treat anxiety and continues to experience anxiety related to the dismissal.

24 In her written submissions, the applicant asserts that she was locked out of the workplace. However, the applicant
has not provided any evidence that this was the case. The applicant’s submissions are that she requested a former
co-worker collect her personal items because she did not want to go behind the counter. The applicant’s evidence is
that the representatives of the respondent removed the applicant from the WhatsApp group chat used to
communicate between staff, prior to the dismissal.

25  The applicant’s evidence on these issues, were not contested by the respondent.

By this ground of appeal, the Trustee submits that the Commissioner erred in finding that Ms Shields’ evidence of distress was
not challenged:

The Trustee submits that the evidence does not support a finding that the respondents [sic] conduct in dismissing the
applicant caused psychological and/or emotional injury.

The Commission made findings that the Respondent [Trustee] did not challenge the evidence of the distress the dismissal
caused to the Applicant. This is inconsistent with the verbal submissions made at the hearing as recorded by the transcript.
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The evidence does not support that the Applicant had a heightened level of anxiety and distress as a result of the
dismissal.

To the extent that the Trustee alleges error in finding, or more accurately observing, there was no challenge to the evidence, the
Trustee points out that Mr Dirk cross-examined Ms Shields about the medical certificate relied on by her. His
cross-examination, at ts 4849, involved asking Ms Shields whether the medical certificate was in relation to the psychiatric
condition of Post-Traumatic Stress Disorder (PTSD). Ms Shields answered that it referred to her having a panic attack and
seeking medical attention on the day of the dismissal and subsequently having treatment under a mental health care plan. She
did not rely on the medical letter as establishing a resurgence of PTSD. The cross-examination therefore challenged one
characterisation of the condition but did not materially contradict her evidence that the dismissal caused anxiety for which she
obtained treatment.

In Richards v Nicoletti [2016] WAIRC 00941; (2016) 97 WAIG 117, Acting President Smith summarised the principles that
apply in determining an award of compensation for injury at [37]-[38]:

37  The leading statement of principles to be applied by the Commission when considering whether to make an award
of compensation for injury is set out in the following passage of the joint judgment of Coleman CC and Smith C
in Birnie wherein it was said [200]:

It is accepted that there is an element of distress associated with almost all employer initiated terminations of
employment. For injury to be recognised by way of compensation and thereby fall outside the limits which
can be taken to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be
evidence that loss of dignity, anxiety, humiliation, stress or nervous shock has been sustained. Injury
embraces the actual harm done to an employee by the unfair dismissal. It comprehends ‘all manner of wrongs’
including being treated with callousness ([Capewell]). The injury may be manifested by the detrimental
impact on the physical or emotional wellbeing of the person whose services were terminated. However
dismissals will impact to varying degrees on individuals and while the need for professional care may be
evidence of that impact, this will not necessarily always be the case in order to establish the causal link
between the termination of employment and the injury. While it is necessary to exercise a degree of caution to
ensure that compensation is confined to reasonable limits (Timms v Phillips Engineering Pty Ltd (1997) 70
WAIG 1318 and Burazin v Blacktown City Guardian Pty Ltd 142 ALR 144) that is not to say that every claim
for injury necessarily involves expert evidence of emotional trauma.

1 The circumstances in which the dismissal from employment has been effected may be sufficient to
demonstrate the injury which is experienced. Situations where an employee is locked out of the
workplace or is escorted from the premises, or the termination has been conducted in full view of
other staff are examples of callous treatment justifying recognition for compensation for injury
(Lynam v Lataga Pty Ltd (2001) 81 WAIG 986).

2 However, the Commission is not able to adjust the measure of compensation according to the
opinion of the employer or employee or of the conduct of the respective parties ([Capewell]).

38 From these principles emerges a requirement to assess the gravity or scale of the injury. In particular, when
considering whether to make an award of compensation for injury, the following matters should be considered:

(a)  Whether the behaviour by or on behalf of an employer by the termination of employment has caused injury to
the employee.

(b) If the behaviour in question has caused an injury, the gravity of the behaviour of the employer.

(c) The level of effect or impact of the behaviour on the employee and whether the effect or impact goes beyond
a level of distress that is caused by almost all employer initiated terminations of employment.

The Commissioner undertook the analysis which the principles set out in Richards require.

While the Commissioner noted Ms Shields’ submission that Mr Dirk was aggressive and attacking during the phone call when
she was dismissed, the Commissioner did not make a finding to this effect. Similarly, while the Commissioner noted the
submission that Ms Shields suffered a resurgence of PTSD, she made no finding to this effect.

Rather, the Commissioner found that Ms Shields’ evidence on these issues was uncontested: Remedy Decision [25]. The issues
the Commissioner is referring to is Ms Shields’ claim for an unspecified amount, as compensation for injury, for psychological
and emotional injury because of the Trustee’s conduct in dismissing her: Remedy Decision [20]. The evidence that the
Commissioner is referring to is stated at Remedy Decision [23], namely the letter from her medical practitioner (exhibit
A39(a)) who had treated her since November 2017. The letter recorded that Ms Shields reported her dismissal in September
2023, that the dismissal had negatively affected her mental health, that she had received psychological therapy and medication
for anxiety, and that she continued to experience anxiety related to the dismissal. Accordingly, the Commissioner was properly
satisfied that the Trustee’s behaviour by the termination of employment had caused injury to Ms Shields.

The Commissioner assessed the gravity of the Trustee’s behaviour by considering Ms Shields’ submission that the dismissal
involved her being locked out from the premises. The Commissioner ultimately rejected Ms Shields’ argument in this regard:
Remedy Decision [28].

The effect of the Commissioner’s reasons, read in their full context, is that she found nothing in the Trustee’s conduct was
callous, abusive or at the high end of the scale of gravity. The award of $3,000 as compensation for injury reflects this.

Finally, the Commissioner implicitly accepted that the level of effect or impact of the behaviour on Ms Shields went beyond a
level of distress typically caused by employer-initiated terminations of employment because it involved anxiety and emotional
distress which required medical treatment: Remedy Decision [29].
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60 The Trustee has not demonstrated any error in relation to the award of compensation for injury.
61 Ground 2 of the appeal should be dismissed.
62 For the preceding reasons, the appeal should be dismissed.
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THE FULL BENCH:
Brief background

Reasons for Decision

1 An application was made by the appellant for the registration of an industrial agreement to be known as the ‘Ovis Community
Services Enterprise Agreement 2025°. The parties to the proposed industrial agreement were the appellant and the respondent.
A notice of the proposed industrial agreement was published by the Registrar on 24 March 2025: (2025) 105 WAIG 905

(AB79).

2 The learned Commissioner alerted the parties to an issue of jurisdiction and the matter was listed for directions on 25 June
2025. The jurisdictional issue raised by the Commission was whether the applicant was a constitutional corporation for the
purposes of s 51(xx) of the Commonwealth of Australia Constitution Act (Cth) and s 14(1)(a) of the Fair Work Act 2009 (Cth).
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If so, then by s 26(1) of the FW Act, the Commission’s jurisdiction to deal with the matter of registration of the industrial
agreement would be excluded.

3 Directions were made to hear the matter of jurisdiction as a preliminary issue, requiring the parties to file affidavits and written
submissions (AB80-81). The matter was heard and determined on the papers. Both the appellant and the respondent
contended that the appellant was not a constitutional corporation, and therefore, the Commission had jurisdiction to determine
the application for registration of the industrial agreement.

Summary of the evidence

4  The affidavit evidence filed in relation to the matter at first instance was not controversial. The evidence was from
Ms McKTrill, the Chief Executive Officer of the appellant. Ms McKrill’s affidavit evidence was summarised a [8] of the
learned Commissioner’s reasons. We set it out as follows:

[8] On 9 September 2025, the Chief Executive Officer (CEO) of OVIS Community Services (OVIS) filed an
affidavit, stating:

(a) OVIS is the trading name for the applicant, and has been since the applicant underwent a rebranding
process in 2020.

(b) OVIS provides services to women experiencing family and domestic violence.

() OVIS is mainly funded through state government grants to provide its services to the community.

(d) The audited financial statements for OVIS for the year ending 30 June 2025 indicate:

@) OVIS received nearly $7.5 million in government grants.

(ii) The amounts received from clients for rent at Pat Thomas Refuge, Warlang Bidi and
transitional house under the line item ‘Receipts from customers’ under the heading ‘Cash
flows from operating activities’.

(e) OVIS delivers the following programs on behalf of the State Government’s Department of
Communities (Department):

@) Pat Thomas Refuge.

(i1) Domestic Violence Outreach — Peel Region.

(iii) Peel Advocacy and Support Service.

(iv) Family Domestic Violence Primary Prevention Program, Safe Futures.

W) Warlang Bidi Therapeutic Refuge.

€3} OVIS also receives income by being engaged to provide Community Mobile Outreach Services with
The Lucy Saw Centre Association and by providing transitional housing support.

(2) OVIS also receives grants/donations from QBE Insurance Group Ltd (QBE) and Alcoa of Australia
Ltd (Alcoa).

Pat Thomas Refuge

(h) The Pat Thomas Refuge is a property owned by the WA Government and leased to OVIS, as part of
the applicant’s provision of crisis accommodation to women and children experiencing family and
domestic violence.

(1) Clients are charged a nominal amount of $100 per adult and $20 per child in rent, the purpose of
which is to prepare the client for life after they leave the refuge, given rent is a usual expense incurred
in society.

) Receipt of services and the ability to live in the refuge is not conditional on the payment of monies, as
clients who do not or cannot pay are still accommodated and provided with services.

(k) On 1 October 2009, the Department and OVIS entered into a Service Agreement, which was extended
in 2012 and 2014. The agreement provides OVIS with a fixed amount, varied only by indexation of
the amount.

) In 2015, the Department advertised a ‘Preferred Service Provider Request’, seeking eligible providers
to tender for the delivery of services at Pat Thomas Refuge for the fixed fee of $788,011 per annum.
OVIS was the only provider to respond to the request.

(m) Consequently, the Department and OVIS entered into a Service Agreement for the period October
2015 to June 2017, which was extended for a 12-month period in 2017, 2018, 2019, 2020 and 2021.

(n) On 30 March 2022, the Department extended the agreement for a further period of five years.

Domestic Violence Outreach — Peel Region

(0) The Domestic Violence Outreach program is an early intervention program aimed at breaking the
cycle of family and domestic violence and preventing homelessness for women and children.

(p) Referrals are primarily received from WA Police and the Family and Domestic Violence Coordinated

(@

Response Team, along with community organisations and self-referrals.

The program offers a ‘wrap-around’ service in collaboration with other agencies, helping women
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®)

(s)

®

improve their knowledge, skills and confidence. Through client-driven risk assessments and safety
planning, women are supported to make informed decisions about their safety and the safety of their
children.

Over the past year, women have been referred to a wide range of services including assistance with
housing, homelessness, health, mental health, and disability services.

The Service Agreement between the Department and OVIS dated 16 August 2010 indicates it is a
fixed funding contract. In June 2012, the base funding was increased and the contract was renewed on
a yearly basis until 30 June 2022.

On 1 July 2022, the Department extended the agreement for a further period of five years.

Peel Advocacy and Support Services

(u)

™)

Peel Advocacy & Support Services is a free (to clients) service, offering support and advocacy to
women and children seeking Family Violence Restraining Orders, which is funded through a grant
from the Department.

The Service Agreement between the Department and OVIS dated 18 September 2009, indicates it is a
fixed funding contract. The contract has been extended by the Department on numerous occasions,
with the current extension expiring 30 June 2027.

Warlang Bidi

(W)

69)
(y)

(€3]

(aa)

Warlang Bidi is the first therapeutic refuge in Western Australia, designed to provide a safe and
supportive environment for women and children with complex needs. The core focus of the refuge is
the support for women being impacted by family and domestic violence, but the model is also
designed to support women with co-occurring significant mental health concerns and/or alcohol or
other drug harm, through onsite counselling, refuge support, children’s services and community
outreach working with a trauma-informed therapeutic approach.

Accommodation is typically provided for six to 12 months.

Clients are charged a nominal amount of $100 per adult and $20 per child in rent, the purpose of
which is to prepare the client for life after they leave the refuge, given rent is a usual expense incurred
in society.

Receipt of services and the ability to live in the refuge is not conditional on the payment of monies, as
clients who do not or cannot pay are still accommodated and provided with services.

OVIS submitted a grant application to the Department. OVIS’ offer was accepted by the Department,
and the parties entered into a fixed funding Service Agreement dated 30 August 2020, which has been
extended until 31 December 2025.

Family Domestic Violence Primary Prevention Program — Safe Futures

(bb)

(cc)

Safe Futures is a standalone program funded under the Department’s Primary Prevention Grants,
designed to provide tailored primary prevention education to culturally and linguistically diverse
community members, Aboriginal and Torres Strait Islander community members, and workers who
support these communities.

The Service Agreement between the Department and OVIS dated 30 August 2024 indicates it is a
fixed funding contract.

Mobile Community Outreach Services

(dd)

(ee)

(ff)

The Mobile Community Outreach program, delivered in partnership with the Lucy Saw Centre and
Zonta House, provides crucial support across all five local government areas of the Peel region,
including Shire of Serpentine Jarrahdale, City of Mandurah, Shire of Murray, Shire of Waroona and
Shire of Boddington. The program ensures women can access place-based services without needing to
commute to OVIS’ central offices located in Mandurah.

OVIS provides women with risk assessments, safety plans, family domestic violence education and
referrals to a wide range of other specialist agencies.

The Lucy Saw Centre is the lead organisation contracted by the Department and are responsible for
delivering the outcomes required by their contract. OVIS is sub-contracted by the Lucy Saw Centre to
assist it in delivering those outcomes. Accordingly, the Lucy Saw Centre disburses some of its funds
to OVIS.

Transitional Housing

(gg)

(hh)

(i)

OVIS provides support to women and children through three transitional houses, accommodating one
family in each house. The usual period of residency is 12 months.

One of the houses was bequeathed to OVIS. Clients pay OVIS community housing rent, calculated
using a government determined calculation, based on their income. The rent received is allocated to
the cost of utilities and the costs of maintaining the properties, which exceeds the income received.

The other two houses are owned by a Community Housing Provider. Clients pay the provider rent,
and OVIS provides the case management support for the duration of the tenancy.
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5

6

Grants/Donations from QBE and Alcoa

()] OVIS applied for, and received, a $40,000 grant from QBE in September 2024, through the QBE
Foundation to support OVIS’ Freedom to Flourish program.

(kk) OVIS applied for, and received, a grant from Alcoa on 15 March 2024, to assist in the running of the
Pinjarra Women’s Centre, where various community services can co-locate and offer a seamless
‘wrap-around’ service to clients.

The appellant is an incorporated association under the Associations Incorporation Act 2015 (WA). The constitution of the
appellant was annexed to Ms McKrill’s affidavit. Clause 3 objects of the constitution is in the following terms (AB103-104):

3 OBJECTS

3.1 The objects of the Association are:
(a) To establish a safe, secure and stable environment for women and children living with
domestic violence;
(b) To act as a resource and referral centre for victims of domestic and family violence; and
(c) To partnership with, and/or operate services consistent with the above objectives.
3.2 The property and income of the Association shall be applied solely towards the promotion of the

Objects and no part of that property or income may be paid or otherwise distributed, directly or
indirectly to Members, except in good faith in the promotion of the Objects.

33 Notwithstanding clause 3.2, nothing shall prevent the payment in good faith of remuneration to any
employees, agents or consultants of the Association or to any Member, a Member’s representative or
to a Board Member in return for any services actually rendered to the Association nor prevent the
payment of interest on any money borrowed from or lawfully due to any Member nor the
reimbursement of any reasonable out-of-pocket expenses properly incurred by a Member, a Member’s
representative or a Board Member with the authority of the Board.

Also annexed to Ms McKrill’s affidavit was a copy of the appellant’s audited financial statements for the financial year to
30 June 2025. The cash flow statement for 2024 and 2025 is as follows:

Pat Thomas House Inc.

Statement of cash flows
For the year ended 30 June 2025

2025 2024
$ $

Cash flows from operating activities:
Grant income 7,493,665 3,770,017
Receipts from customers 144,236 208,639
Interest received 111,247 49,511
Payments to suppliers and employees (4.402,294) (4,124,436)
Net cash flows from/(used in) operating activities 3,346,854 (96,269)
Cash flows from investing activities:
Purchase of property, plant and equipment (21,892) -
Net cash provided by/(used in) investing activities (21,892)
Net increase/(decrease) in cash and cash equivalents 3,324,962 (96,269)
Cash assets at beginning of year 2,369,482 2,465,751
Cash assets at end of finandal year 5,694,444 2,369,482

In addition, Ms McKTrill annexed three Service Agreements funding services for the ‘Pat Thomas Memorial Community
House’, for the period 1 October 2009 to 30 September 2012; the ‘Peel Domestic Violence Advocacy and Support Service’ for
1 October 2009 to 30 September 2012; and the ‘Domestic Violence Outreach Initiative — Peel Region’ for the period 1 July
2010 — 30 June 2013. Also included in Ms McKrill’s affidavit were relevant Preferred Service Provider documents. We will
return to the significance of these materials later in these reasons.

Contractual arrangements

8
9

10

The contractual arrangements applicable to the various services provided by the appellant are broadly similar.

The 2009 Service Agreement for the Pat Thomas Memorial Community House (the Pat Thomas Refuge) was preceded by a
Preferred Service Provider application by the appellant to Department for Child Protection. Details of the proposed services
and costing were set out. Ms McKrill said that she was not aware whether the 2009 Service Agreement resulted from a
competitive tender. The appellant was invited to apply for Preferred Service Provider status by the Department. In it, the
appellant set out the services provided at the Pat Thomas Refuge and how they would be delivered.

A budget was set out, including ‘DCP Funding’ of $519,115.29, and other sources of income including rent. It is unclear from
the evidence the origin of the funding figure, as to whether it was based on any previous funding by the Department, or
whether it was described as such, based on the cost of the provision of the services in anticipation of that sum being funded by
the Department. All operating costs were itemised. Reference is made in Part A 1.1 of the Preferred Service Provider Request
to the Department ‘purchasing services from not-for-profit organisations and Local Government Authorities to support its
mission to protect and care for children and young people who are in need, and to support families and individuals who are at
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12

13

14

15

16

17

18

19

20

21

22

risk or in crisis’. The appellant was invited as a Preferred Service Provider to ‘submit an offer, and negotiate with the
Department to provide services through a Preferred Services Provider Request process.

Subsequently, a Service Agreement for the Pat Thomas Refuge was entered into in September 2009 between a body described
as the ‘Children’s and Community Services Ministerial Body’, and Ovis. Part 1.1 of the service specifications referred to the
‘funding context’ and states:

The Department for Child Protection provides funding to not for profit organisations to support its mission to provide for
the protection of and care for children and young people and to support at-risk individuals and families in resolving crises.

Family and Domestic Violence Accommodation and Support Services contribute to the achievement of the Department
for Child Protection’s desired outcome that at-risk families and individuals are able to resolve crisis and promote the
safety and wellbeing of themselves and their family members and falls within the service delivery area of supporting
individuals and families at-risk or in crisis.

The Family and Domestic Violence Accommodation and Support Services program is funded with Commonwealth and
State funds through the National Affordable Housing Agreement (NAHA).

Part 2 set out the relevant definitions of family and domestic violence and the aims of the service and outcomes sought to be
achieved. Part 3 provided that the appellant is funded by the Department to provide the family and domestic violence
accommodation and support services as set out. The funding was $535,145.57 per year from October 2009 to September 2012.
The funding was to be applied for the provision of the services and for no other purpose, without the agreement of the
Department. The specified client grouping were single women and women with children up to 18 years of age.

A case management approach to the service delivery was specified. Provision was made for staffing and accommodation
requirements. The schedule referred to payment of nominal ‘Fees, board or rent charges’ of $70 per week for singles and $100
per week for families. No fees were payable by those who could not afford to pay. Ms McKrill’s evidence, set out above, was
that these payments were not for any other purpose than preparing clients for life once they leave the refuge, with rent
payments being a part of living in the community.

Part 4 set out detailed reporting requirements and Part 5 detailed operating requirements. Mandatory reporting of child abuse
applied. The payment schedule was set out at Schedule 4, with the funded amount payable quarterly each year, and indexed. It
included the statement that ‘the Service Provider must comply with the ‘General Provisions for the Purchase of Community
Services by Government Agencies’. Detailed financial accountability and reporting requirements were imposed in Schedule 5.

The Service Agreement was extended in 2012 and 2014. In 2015 a Preferred Service Provider Request issued which had the
aim of providing services to ‘protect and care for children and young people who are in need and support families and
individuals who are at risk or are in crisis’. Again, reference is made to the Department ‘purchasing’ services from
not-for-profit organisations and local government authorities to support this mission. The broad social welfare aims of the
services are set out. The services were to be continued to be provided by Pat Thomas House Inc at the Pat Thomas Refuge.
There was no evidence that the services were to be provided by another service provider.

Again, in the Preferred Service Provider Request the appellant is identified as a ‘preferred service provider’ and it was invited
to submit an ‘offer’ and to negotiate with the Department in relation to the provision of the services. Part 1.2 sets out the
essential parts of the Service Agreement. Notably, the services are to be provided for a fixed price nominated by the State.
There is no suggestion on the evidence that the price itself was, thereafter, a matter for negotiation. The Preferred Service
Provider Request contained four parts, with the first being procurement process information; the second being service
agreement details; the third being service requirements; and the fourth being a response form.

The essential nature of the arrangement is one where the State identifies an organisation as a preferred supplier, and then
invites that organisation to submit an ‘offer’.

Part B of the Preferred Service Provider Request sets out the Service Agreement Details. It was to operate from October 2015
to June 2017, but as noted below, it was extended on several occasions. Whilst an ‘offer” was invited from the appellant, it was
plainly the case that it was based on the fixed price stipulated in Part B.

The 2015 Preferred Service Provider Request sought the provision of services at Pat Thomas Refuge. Ovis was the only
offeror. In the case of the Pat Thomas Refuge programme, the appellant was notified by letter of the acceptance of its offer for
the provision of its services. The acceptance by the State of the appellant’s offer created the Service Agreement for the
provision of the services. The documents read as a whole make it clear that the provision of the services by the appellant is
directed to achieving government welfare policy objectives in relation to family and domestic violence.

A further Service Agreement was entered into for the period October 2015 to June 2017. A fixed fee of $788,011 per annum
was payable. Similar detailed service provision, reporting and compliance provisions applied, as in the 2009 Service
Agreement. As noted in Ms McKirill’s affidavit evidence, the terms were extended though to March 2027. As with the prior
Service Agreement, payments made under it may only be used for the purposes of the supply of the service, unless otherwise
agreed with the Department. The same provision for payment of ‘fees, board or rent’, is included, but subject to the capacity
of an individual to pay, with no person being refused services if they are unable to pay. This same principle applies at the
Warlang Bidi Refuge and the transitional house owned and operated by the appellant.

The Service Agreements and the supporting documents, provide for significant oversight and control by the Department.
Reporting obligations include meeting State government equal access to services requirements; meeting best practice
standards; reporting obligations in relation to children exposed to harm or neglect; and many others. The Department may
conduct an annual review of the services to ensure that the programme objectives are being met consistent with Government
policy objectives.

The Service Agreements for the Domestic Violence Outreach — Peel Region and the Peel Advocacy and Support Services
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24

25

26

delivered by the appellant, are in largely the same terms as for the Pat Thomas Refuge programme Service Agreements. There
are preceded by an offer or expression of interest by the appellant as a preferred services provider. These services are provided
by the appellant to clients free of charge and are wholly funded by the Department. The annual funding for the Outreach
programme commenced at $105,000 and has been extended to July 2027. The Peel Advocacy programme was funded at the
annual amount of $124,831.44 and has also been extended to July 2027.

In the case of Warlang Bidi, funding for this programme was the result of a grant application being made by the appellant for
the provision of the services. The grant application specified the scope of the services to be provided, along with detailed
conditions attaching to the delivery of services, standards and reporting. The grant application specified a fixed amount for the
grant of $1,093,000 per annum. The appellant was required to make an offer based on the grant amount and the supporting
conditions. Ms McKrill said the appellant was the successful tenderer and was awarded a grant agreement to August 2024,
extended to December 2025. The grant funds may only be used for the purpose of the delivery of the services. Unused funds
are to be returned to the Department. It is unclear from the evidence what the current status is for this programme.

The Safe Futures is a fixed funded programme. It is the subject of a fixed funding grant agreement between the appellant and
the Department from September 2024 to June 2026 for two fixed amounts of $193,292.30. The appellant applied to the
Department for the grant to provide the services.

In relation to the Mobile Community Outreach programme, the appellant subcontracts to the Lucy Shaw Centre, which
provides a fixed annual sum to the appellant for the provision of services. The payment amount for 1 July 2025 to 30 June
2026 is $174,000.

As a general observation in relation to the Services Agreements, there was no suggestion on the evidence that the appellant
engages in negotiations for the amount of the funding by the Department. The amount of funding is predetermined by the
Department, with the appellant required to submit a budget in line with the available funds as part of an ‘offer’. There was also
no suggestion on the evidence that apart from Warlang Bidi, the appellant was one of a number of organisations able and
willing to provide the services to the State, or that other organisations, whether not for profit and for profit, also provided the
same services. There was also no evidence that, apart from Warlang Bidi, there was a competitive tender process for the
provisions of the services.

Decision of the Commission

27

Having regard to the evidence and the submissions of the parties, the learned Commissioner found and concluded that:

(@ The relevant principles to apply in the matter were summarised in the decision of the Commission in Ridge v
Morrgul Pty Ltd [2023] WAIRC 00832; (2023) 103 WAIG 1884 which referred to Aboriginal Legal Service of
Western Australia (Inc) v Lawrence (No 2) [2008] WASCA 254; (2008) 37 WAR 450; Bankstown Handicapped
Children's Centre Association Inc v Hillman [2010] FCAFC 11; (2010) 265 ALR 23; and United Fire Fighters
Union of Australia v Country Fire Authority [2015] FCAFC 1; (2015) 228 FCR 497,

(b) In ALS it was held that if a contract (including with a government to provide welfare services) was entered into in the
course of trade, then acts done in performance of the contract constitute trading activities;

() If those trading activities are significant or substantial a corporation is a trading corporation;
(d) The focus is on the current activities, as a matter of fact and degree, and not on the organisation’s purpose or any
benevolent objects;
(e) Trading is to be viewed broadly, which includes business activities in earning revenue and trade in services,
irrespective of the making of a profit;
® Having regard to the principles considered, and the relevant evidence, the appellant’s activities involved trading to a
sufficient level, to lead to the conclusion that the appellant is a trading corporation, in particular having regard to:
(1) The appellant’s rental and interest income;
(ii) The terms of the Service Agreements, representing the provision of services to the State, constituting trade
in services;
(i) The terms of the Service Agreements that refer to the ‘purchase’ of services by the State from the
applicant; and
(iv) These Service Agreements, having regard to Bankstown, were characterised as the appellant selling its
services to the State.
The appeals
The appellant
28 The appellant challenged the learned Commissioner’s conclusion that it was a trading corporation. There are four grounds of

appeal advanced by the appellant. Those grounds of appeal are:

1. Found at paragraph 25 of the decision that the interest and rental income received by the Appellant was a
trading activity despite
. Ms McKirill’s evidence that the purpose of collecting rent is to assist clients in transitioning back into
life after living in a refuge and that rent was optional in the case of Pat Thomas Refuge; and
. The rent is nominal and not derived by usual market forces; and
. No commercially driven organisation would continue with the activity of providing accommodation

for the nominal rent charged
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2. The Commissioner erred in not distinguishing the Appellant from Bankstown Handicapped Children’s Centre
Association Inc v Hillman [2010] FCAFC 11 by not taking into account that the Appellant’s services were
provided to women and children seeking refuge from family and domestic violence and not State of Western
Australia.

3. The Commissioner erred when considering the activities of the Appellant by not taking into account the primary
purpose of the Appellant was to

. Establish a safe environment for women experiencing family and domestic violence; and
. To act as a resource and referral centre for victims of family domestic violence

4. The Commissioner erred at paragraphs 34 and 35 when finding, contrary to the evidence of Ms McKrill, when
finding that the Service Agreements did not support her evidence without putting those documents to her and
seeking an explanation.

29 The appellant seeks an order that the appeal be upheld and that the application to register the industrial agreement be remitted
back to the Commission for determination by the Commission otherwise constituted.

Respondent’s appeal

30 The respondent filed what it described as a notice of contention. However, by reg 102(12) of the Industrial Relations
Commission Regulations 2005 a notice of contention may be filed by a party to proceedings before the Commission on an
appeal, in order to argue that at the hearing of the appeal, the decision of the Commission should be upheld on grounds other
than those relied on by the Commission in its decision. In other words, it is a means by which a party may seek to uphold a
decision of the Commission.

31 In effect, what the respondent has done is file a cross-appeal, challenging the decision of the learned Commissioner on
different, but partly overlapping, grounds to those advanced by the appellant. To the extent that it was necessary, in the
circumstances, the Full Bench waived compliance with the procedural requirements of the Regulations under reg 37, and took
the respondent’s notice of contention to be a cross-appeal for the purposes of the proceedings.

32 The respondent’s appeal grounds are in the following terms:

3. In making the decision to dismiss the Appellant’s application for registration of the Ovis Community Services
Enterprise Agreement 2025 for want of jurisdiction, the Commissioner erred in fact and law in finding that the
Appellant was a trading corporation.

Particulars

a. The Commissioner’s finding, at paragraphs [22] and [46] of the reasons for decision, that the entirety
of the rental income received by the Appellant from its clients was a trading activity was either:

a. not available on the evidence; or
b. so unreasonable that no reasonable Commissioner could have ever come to that conclusion.

b. The Commissioner erred in finding, at paragraph [23] of the reasons for decision, that the purpose
being served by the payment of rent by the Appellant’s residents was irrelevant. In doing so, the
Commissioner failed to properly consider a relevant consideration.

c. The Commissioner’s finding, at paragraphs [24] and [46] of the reasons for decision, that the interest
received by the Appellant on funds managed by it was a trading activity was either:

a. not available on the evidence; or
b. so unreasonable that no reasonable Commissioner could have ever come to that conclusion.

d. The Commissioner’s finding, at paragraphs [27] and [46] of the reasons for decision, that the funding
obtained by the Appellant through agreements with the Department of Communities was a trading
activity, was either:

a. not available on the evidence; or
b. so unreasonable that no reasonable Commissioner could have ever come to that conclusion.

33 The respondent seeks an order that the appeal be upheld. An order is also sought that the decision of the Commission at first
instance be varied to the effect that the appellant is not a trading corporation; that the Commission has jurisdiction to register
the industrial agreement and that the Ovis Community Services Enterprise Agreement 2025 be registered under the Act.

Notices to Attorneys-General

34 As the appeal and cross-appeal involve a matter arising under the Constitution or involving its interpretation, the Full Bench
directed that notices under s 78B of the Judiciary Act 1903 (Cth) be issued to the Commonwealth and State Attorneys-General.
The hearing of the appeal was adjourned for that purpose. None of the Attorneys-General wished to intervene in the
proceedings and the hearing of the appeal was relisted.

Relevant legal principles

35 The leading authority in this jurisdiction as to the approach to apply in determining whether a corporation is a trading
corporation, is ALS. This is particularly in the context of not for profit organisations funded by Governments to provide public
welfare services. In ALS, the issue was the status of the Aboriginal Legal Service, and whether the provision of
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37

38

39

40

41

Commonwealth Government funded legal services to members of the Aboriginal community constituted trading, such that the
ALS should be regarded as a trading corporation.

The matter initially came before Kenner C (as he then was), who held, having regard to the applicable authorities, that on the
facts, the ALS was not a trading corporation: Lawrence v Aboriginal Legal Service [2006] WAIRC 05849; (2009) 86 WAIG
989. An appeal to the Full Bench was dismissed: Aboriginal Legal Service of Western Australia (Inc) v Lawrence [2007]
WAIRC 00435; (2007) 87 WAIG 856. On appeal to the Industrial Appeal Court Steytler P (Pullin J agreeing) dismissed the
appeal and confirmed that the ALS was not a trading corporation.

At [22] to [24], Steytler P set out the funding arrangements for the ALS. They were by way of grants from the Commonwealth
until 2005. After 2005, the Commonwealth changed the basis on which the funding was provided. It moved to a competitive
tender process. The ALS serviced the contract with the Commonwealth and obtained almost all of its funding from the
contract. Some limited other funding was received by the ALS from the State government and from fees from clients who
were able to pay. Steytler P referred to Kenner C’s uncontested finding that the tender process as not for the purpose of
obtaining competitive bids, but was more for the purposes of ensuring greater efficiency and accountability in Commonwealth
expenditure for legal aid funding.

As to the terms of the contract between the Commonwealth and the ALS, Steytler P at [25] to [38], referred to the essential
features of the contract for the provision of legal services by the ALS, and the ‘Policy Directions’ document, which was
incorporated into the contract, which set out in some detail matters including eligibility for services; the types of services
provided; means testing; cost recovery; administration; and accounting and performance obligations. The total funding under
the contract at the time was about $23.5 million. Regular payments from the Commonwealth to the ALS under the contract
were described as ‘fees’. The ALS was required to submit invoices for payment.

Steytler P then set out the relevant legal principles at [39]-[67], having regard to High Court jurisprudence in relation to the
scope of the corporation’s power in s 51(xx) of the Constitution. His Honour described the cases as having ‘followed a
variable course’ (at [39]).

At [68], Steytler P summarised the principles that may be extracted from the cases as follows:

[68] The more relevant (for present purposes) principles that might be drawn from these and other cases are as
follows:

€)) A corporation may be a trading corporation even though trading is not its predominant activity:
Adamson (239); State Superannuation Board (303 - 304); Tasmanian Dam case (156, 240, 293);
Quickenden [49] - [51], [101]; Hardeman [18].

2) However, trading must be a substantial and not merely a peripheral activity: Adamson (208, 234,
239); State Superannuation Board (303 - 304); Hughes v Western Australian Cricket Association
Inc (1986) 19 FCR 10, 20; Fencott (622); Tasmanian Dam case (156, 240, 293); Mid Density (584);
Hardeman [22].

3) In this context, ‘trading’ is not given a narrow construction. It extends beyond buying and selling to
business activities carried on with a view to earning revenue and includes trade in services:
Ku-ring-gai (139, 159 - 160); Adamson (235); Actors and Announcers Equity Association of
Australia v Fontana Films Pty Ltd (1982) 150 CLR 169, 184 - 185, 203; Bevanere Pty Ltd v
Lubidineuse (1985) 7 FCR 325, 330; Quickenden [101].

@) The making of a profit is not an essential prerequisite to trade, but it is a usual concomitant:
St George County Council (539, 563, 569); Ku-ring-gai (140, 167); Adamson (219); E (343, 345);
Pellow [28].

%) The ends which a corporation seeks to serve by trading are irrelevant to its description: St George
County Council (543, 569); Ku-ring-gai (160); State Superannuation Board (304 - 306); E (343).
Consequently, the fact that the trading activities are conducted is the public interest or for a public
purpose will not necessarily exclude the categorisation of those activities as ‘trade’: St George
County Council (543) (Barwick CJ); Tasmanian Dam case (156) (Mason J).

(6) Whether the trading activities of an incorporated body are sufficient to justify its categorisations as a
‘trading corporation’ is a question of fact and degree: Adamson (234) (Masonl); State
Superannuation Board (304); Fencott (589); Quickenden [52], [101]; Mid Density (584).

7 The current activities of the corporation, while an important criterion for determining its
characterisation, are not the only criterion. Regard must also be had to the intended purpose of the
corporation, although a corporation that carries on trading activities can be found to be a trading
corporation even if it was not originally established to trade: State Superannuation Board
(294 - 295, 304 - 305); Fencott (588 - 589, 602, 611, 622 - 624); Hughes (20); Quickenden [101]; E
(344); Hardeman [18].

8) The commercial nature of an activity is an element in deciding whether the activity is in trade or
trading: Adamson (209, 211); Ku-ring-gai (139, 142, 160, 167); Bevanere (330); Hughes (19 - 20);
E (343); Fowler; Hardeman [26].

Whilst decisions of the Federal Court of Australia and especially the Full Court are to be regarded as persuasive, the decision
of the Industrial Appeal Court in ALS is binding in this jurisdiction. In the situation of any difference in approach to the issue
of determining whether a corporation is a trading corporation between decisions of the Industrial Appeal Court and other
superior courts, the decision in ALS is to be adopted and followed.
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As was identified by Steytler P at [69] in ALS, the constitutional power in s 51(xx) is not a power in relation to trading activity.
It is a power in relation to corporations of a particular kind. In this case, whether a corporation is properly characterised as a
trading corporation: R v Trade Practices Tribunal; Ex parte St George County Council [1974] HCA 7; (1974) 130 CLR 533
per Barwick CJ at 543 and McTiernan J at 546.

Appellant’s contentions

43

44
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49

50

51

52

53

As to grounds 1 and 3, the appellant submitted that the purposes of a corporation are not, on the authority of ALS, entirely
irrelevant. It was submitted that there may be said to be some tension in his Honour’s observations that the ‘ends which a
corporation seeks to serve are irrelevant to its description’, read with his Honour’s further observation that activities engaged in
by a corporation for public purposes or in the public interest do not necessarily cease to be trading in character. In this respect,
it was submitted that regard must be had to the corporations intended purpose.

The appellant referred to the observations of Harrison C in Western Australian Municipal, Road Boards, Parks and
Racecourse Employees’ Union of Workers, Perth v Shire of Northampton [2012] WAIRC 00349; (2012) 92 WAIG 642. In
that case, Harrison C, on the strength of ALS, considered that there may be two exceptions to the exclusion of purpose as a
consideration as to whether a corporation is a trading corporation. The first exception is where the activity is conducted for a
public purpose or in the public interest, then that purpose may be a relevant consideration. Secondly, in the case where the
relevant activity is in aid of the intended purpose of the corporation, then that purpose becomes relevant.

In this respect too, the appellant referred to the observations of the High Court in State Superannuation Board v Trade
Practices Commission [1982] HCA 72; (1982) 150 CLR 282. It was submitted that in that case, the court did not find the
purpose of a corporation to be irrelevant. Rather, the purpose to be served by the Superannuation Board, was not an obstacle to
it being classified as a financial corporation.

In these circumstances, the submission of the appellant was that the learned Commissioner was in error when she treated
purpose as being irrelevant. It was submitted that the funding provided by the State was consistent with and advanced for the
intended purposes of the appellant. This was therefore a relevant consideration as to whether the activity could be characterised
as trading.

As to the rental income referred to in the appellant’s accounts, the appellant contended that on the affidavit evidence of
Ms McKTrill, the income received in respect of rent payments, was consistent with the objects of the appellant and the learned
Commissioner was in error in concluding this component of the appellant’s income represented trading activity.

As to ground 2, the appellant contended that the decision in Bankstown is distinguishable from the circumstances of this case.
The appellant contended that in Bankstown, the services provided, including disability services and childcare, accommodation,
support services and a pre-school, whilst predominantly funded by Government, were offered on a fee for service basis and the
relevant Government departments were free to accept or reject the offering. Furthermore, in that case, there was evidence that
prices were to some extent negotiated, having regard to market forces, and the appellant rendered invoices for services
provided.

In contrast, in this case, it was submitted that in effect, the appellant responded to a request by the State for the provision of
services to women and children who had experienced domestic or family violence. It was submitted that but for the request,
the appellant would not have provided such services, but if so, they would have been very limited. Put differently, the
appellant contended that it was not offering its services to a buyer in order to generate income but rather, it was responding to a
request for the provision of services required to be delivered by the State, in relation to which the appellant needed to be
funded.

In contrast in Bankstown, the appellant submitted that the State in that case obtained services from a number of organisations,
both for profit and not for profit, in the provision of the required services; the appellant had unsuccessfully previously tendered
for funding aligned to grant funding but was unsuccessful; and invoices were furnished for payment.

In this case, the appellant derives its funding in instalments under the relevant Service Agreements and is the only service
provider engaged by the State to deliver family and domestic violence services in the Peel region. Accordingly, on the strength
of ALS, it was submitted that the provision of family and domestic violence services, as in the case of legal services provided
in ALS, ‘permeates through and enshrouds all that it does’. The obtaining of funds from the Department, although involving
trading, is not an independent trading activity to enable the appellant to carry out a non-trading activity. The two are
inextricably linked. The funds obtained are required to be used for an activity which is not trading. This affects the extent, in a
qualitative sense, of the trading with the Department as against the activities of the appellant as a whole’: ALS Full Bench
at [331(e)].

As to ground 4, the appellant submitted that Ms McKrill gave evidence that the funding was provided on a fixed price basis by
the State. However, at [34] of her reasons, the learned Commissioner concluded that the terms of the Service Agreements did
not support the contentions of the appellant in this regard. It was submitted that the learned Commissioner ought to have given
Ms McKrill an opportunity to explain any inconsistency between her affidavit evidence and the content of the Service
Agreement. To the extent that she failed to do so, the appellant was denied natural justice in reliance on Kioa v West [1985]
HCA 81; (1985) 159 CLR 550.

A similar submission was made as to the conclusions of the learned Commissioner at [35] of her reasons, when referring to the
capacity of the appellant to offer or withhold its services, and the Department’s capacity to either accept or reject the
appellant’s offer.

Respondent’s contentions

54

As to grounds 1 and 2 of the respondent’s cross-appeal, in summary, it was submitted that the learned Commissioner was in
error in concluding that the ‘rental income’ had the character of trading. In referring to the evidence of Ms McKrill, the
respondent submitted that her evidence established that apart from one of the transition houses, the appellant does not own the
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housing in which the client’s reside and that the ‘nominal’ amounts paid by residents were only for the purpose of preparing
them for life after leaving the refuge. Reference is made to the statement of cashflows of the appellant at AB121. In
particular, the rental income is characterised as ‘Receipts from customers’. It is also noted that the relevant Service
Agreements provide that services are not denied to clients if they cannot afford to pay.

More generally, the submission was made that despite labelling the income as ‘rent’, in Ms McKrill’s affidavit, for those
payments to be truly characterised as such, they must be paid in consideration of a right to occupy relevant land or premises:
Junghenn v Wood [1958] SR (NSW) 327 at [330] per Owen J (Roper CJ agreeing). Only one transitional house is owned by
the appellant with two others being owned by a community housing provider. In the case of the community housing owned
properties, occupants pay rent to that provider. It is only the house owned by the appellant, in relation to which ‘rents’ are
payable to the appellant, based on a Government determined calculation and the occupant’s income. In the case of the other
services, both Pat Thomas House and Warlang Bidi are Government owned properties and are leased by the appellant.

Accordingly, the respondent submitted that no payments by occupants of Pat Thomas House and Warlang Bidi could be
properly characterised as rent, as the clients have no right to occupy the premises. Rather, the respondent submitted that these
payments should be characterised as Ms McKrill referred to in her affidavit, as payments to prepare clients for life after leaving
the premises. Importantly, such payments are not made in order to receive services, nor to occupy the premises, and those who
cannot afford to pay do not do so.

Accordingly, the appellant contended that the learned Commissioner erred in characterising all of the income described as
‘rental income’ as trading. It was contended in this regard too, that the learned Commissioner failed to have regard to
Ms McK(rill’s evidence as to the true intended purpose of such payments being made by occupants of the premises.

In all cases however, the payments made, where clients were able to do so, were, on the respondent’s submissions, in pursuit of
the objects of the appellant as set out in its constitution at AB103-104. The respondent contended that the learned
Commissioner did not consider these purposes and their public interest or welfare character, as a part of transitional housing, in
the provision of safe and secure accommodation for victims of family and domestic violence. Accordingly, such payments
could not properly be regarded as trading in nature, having regard to those purposes.

In any event, even if the Full Bench considered that such payments should be regarded as trading in nature, the total amount of
‘rental income’ for 2025 represented only 1.86% of the operational cash flows of the appellant for that year (see AB121).

As to ground 3, the respondent submitted that the learned Commissioner was in error in concluding that the receipt of interest
as set out in the appellant’s cash flow statement represented trading activity. The respondent contended that this finding was a
material error, as it contributed to the conclusion that the appellant was a trading corporation.

In connection with this ground of appeal, the respondent referred to and relied upon the observations of Smith SC (as she then
was) in Bysterveld v Shire of Cue [2007] WAIRC 00941; (2007) 87 WAIG 2462. In that case, Smith SC considered whether
the Shire of Cue was a trading corporation having regard to the principles discussed in the relevant High Court authorities as
set out in ALS above.

One issue arising in Bysterveld was the status of interest earned on money held in bank accounts by the Shire. In Smith SC’s
view, in the absence of evidence as to how the bank accounts were used, she was not satisfied that any such interest could be
regarded as income from trading or derived from trading (at [75]). In reliance upon these observations, the respondent
contended that in this case, there is also an absence of evidence as to how the bank accounts were used, so as to support a
finding that any interest income accruing could be regarded as trading activity.

In any event, the respondent contended that it can be inferred that the interest accrued from the appellant’s bank accounts was
not from trading activities, in the absence of evidence that it was. The respondent further submitted that given its submissions
on the main issue of the nature of the funding of the appellant by the State, which it contends is not trading activity, then it
would follow and that any interest accrued on such amounts in the appellant’s bank accounts would also not be trading in
nature.

Consideration
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In determining these appeals, whilst in effect there are two appeals before the Full Bench, the grounds in both appeals are
directed to the same end: a conclusion that the appellant is not a trading corporation. Rather than address each ground of
appeal in each appeal separately, given the degree of overlap between them, we propose to address them in terms of the
principal issue thrown up by both appeals, that being whether the appellant, having regard to the relevant principles and the
facts of this case, is a trading corporation for the purposes of s 51(xx) of the Constitution.

Also, whilst the respondent contended that this appeal presents an opportunity for the Full Bench to provide guidance as to the
application of the relevant tests as to whether a corporation such as the appellant, and others like it, is a trading corporation,
both parties are bound to be disappointed. This is because the use of the corporations power in s 51(xx) of the Constitution to
regulate workplace relations, carries with it the inherent uncertainty and lack of predictability of outcomes, necessitated by
consideration of the relevant factors to take into account, based on the decided authorities. Regrettably, much time and
resources both in this jurisdiction and elsewhere in Australia, have been devoted to determining such disputes. Whether this is
desirable or not, is a matter for the legislature.

In setting the scene for what is to follow, as the learned Commissioner placed considerable weight on Bankstown in assessing
the nature of the Service Agreements in effect between the appellant and the Department (see [27] reasons at AB741), an
examination of the facts and issues determined by the Court in that case, is of some importance.

Bankstown came before the Full Court on appeal from a decision of the Industrial Court of New South Wales. At first
instance, proceedings were commenced by Mr Hillman in the Industrial Court’s then unfair contracts jurisdiction, under s 106
of the Industrial Relations Act 1996 (NSW). The appellant in that case challenged the jurisdiction of the Industrial Court to
hear Mr Hillman’s claim, on the basis that the appellant was a trading corporation for the purposes of s 51(xx) of the
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Constitution, and on that basis, the Industrial Court’s jurisdiction was excluded.

68 The overview of the facts in the case was set out in the joint judgement of Moore, Mansfield and Perram JJ in Bankstown at
[3]-[7] as follows:

The facts in overview

(3]

(7]

There was no significant dispute between the parties as to the primary facts. At this point, it is convenient to
provide an overview of them. The Association is a corporation which provides welfare and support services for
people with disabilities, children and young people and provides support for their families and carers. It was
incorporated under the Associations Incorporation Act 1984 (NSW) (“the Associations Incorporation Act”) on
11 August 1988. The Association operates in the disability services and childcare sectors providing
accommodation and support services and a preschool. The objects of the Association in its present Constitution
include:

To provide high quality, individualised services that make a real difference to the lives, independence and social
integration of people with any disability, as well as children, and young people, regardless of background;

The source of funds, as provided by rule 36 of the Constitution:

...are to be derived from entrance fees and annual subscriptions of members, donations, government
funding, grants and sponsorships and, subject to any resolution passed by the Association in a general
meeting, such other sources as the Committee determines;

The New South Wales Department of Ageing, Disability and Home Care (“DADHC”) provides funds to the
Association under a funding agreement. The funds are to provide accommodation for adults with a disability
through the operation of group homes, support programs for people with disabilities, community access
programs for people with disabilities, including day programs and respite care for families and carers of people
with disabilities. Fees are also paid directly to the Association by participants in most of these programs,
although the payments from DADHC represent a substantially higher percentage of the funds supporting these
programs.

The New South Wales Department of Community Services (“DOCS”) also provides funds to the Association to
assist in the protection and care of children and young people and to support their families. The funds paid to
the Association are for Out-of-Home Care (“OOHC”) for children and young people and to provide a child care
service, Bankstown Occasional Care. The funding is governed by a header agreement which contains a price list
for particular services. The Association also receives reimbursement for contingency items from DOCS.

The Bankstown Occasional Care service is funded not only by DOCS under a service agreement but also by the
fees paid by parents. Bankstown City Council provides free accommodation for the child care centre.

69 The funding arrangements provided to the appellant by the DADHC on the one hand, and the DOCS for the OOHC services on
the other, were different. The detailed facts of the case were set out by the Court, adopting the narration by the Industrial
Court, at [17]-[32]. The DADHC provided services to the elderly, those with disabilities and their carers. A summary of the
DADHC services and the nature of the funding provided by DADHC to the appellant Association, and an introduction to
DOCS was set out in Bankstown at [18(0)]-[19] as follows:

(0) A provider of funds to the Association is DADHC. DADHC provides services directly to older
people, people with disabilities and their carers and provides funds to almost 900 government and
non-government organisations and service providers to deliver services on behalf of DADHC. Those
services include accommodation through group homes, respite care and other programs that help
people with disabilities. Under s 10(1) of the Disability Services Act 1993 (NSW) the Minister may
approve the provision of "financial assistance" to a person or eligible organisation providing direct
support or designated services to person in a target group. Section 10(2) of the Disability Services
Act provides:

Approval for the provision of financial assistance may not be given unless the Minister is
satisfied on reasonable grounds that providing the assistance would conform with the objects
of this Act and the principles and applications of principles set out in Schedule 1.

(p) DADHC funding is provided pursuant to a funding agreement. The funding agreement describes the
terms and conditions under which DADHC provides funding to service providers. The schedule of the
funding agreement specifies how grant money is allocated. It covers two types of funding, recurrent
funding and non-recurrent funding;

(@ The funding agreement makes clear that the various types of funding are provided by DADHC in
order to fulfil government policy and provide appropriate services to the community. The funding
agreement indicates:

The primary goal of the Department is to create, promote and sustain opportunities and
services which allow people with disabilities, older people and their carers to participate in
the wider community and to have a better quality of life.

(r) The funding agreement also provides:

(1) a definition of 'funding' as all financial assistance provided to the service provider by the
Department (clause 1.1.1);

(ii) the service provider is required to provide the services set out in the schedule (clause 2.1);
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(iii) the service provider is responsible for compliance with DADHC policies and guidelines

(clause 2.2 and 5.1.6);
@iv) funds will be utilised for the specific item for which they are provided unless reallocation is

(s)

®

permitted (clause 6.4);

) the service provider must return to the Department all unexpended funds unless approval is
given by the Department (clause 7.1);

(vi) the Department will monitor the performance of the service provider and the service
provider must comply with accountability and reporting requirements (clause 13.3);

(vii) the Minister retains equity in all property acquired wholly or partly using the funding
(clause 14.4).

Another provider of funds to the Association is DOCS. DOCS is the leading New South Wales
government agency responsible for community services. Some of DOCS' core activities are to help
protect and care for children and young people and support their families and to provide and fund
accommodation and support services for children and young people who need to live away from their
families. In order to meet its statutory obligations, DOCS provides funds to external service providers
which are predominantly non-government organisations;

The Act governing most of the activities of DOCS is the Children and Young Persons (Care and
Protection) Act 1998 (NSW). The legislation makes detailed provision for the circumstances in which
a young person can be placed in care, standards of care, accreditation of services and provides a model
for the organisation of out of home care services.

[19] There was agreement as to the services provided by the Association and to the source of its funds. What follows
is a description of the services provided by the Association with a description of the nature of its funding.

70 Importantly for present purposes, the Court then set out the nature of the DOCS funding of the appellant Association for the
OOHC and child care services at [21] in the following terms:

[21] Second, we detail activities supported by DOCS funding.

(M)

out-of-home care for children and young people:

'Out-of-Home Care' ("OOHC") is a term defined in s 135 of the Children and Young Persons (Care
and Protection) Act 1998 (NSW). In summary, OOHC is any residential care and control of a child or
young person in any place other than the usual home, by any person other than a parent or relative for
any period over 28 days (or 14 days, if subject of a Court order);

The Association provides accommodation for children requiring OOHC under DOCS' direct
supervision. DOCS retains all parental responsibility and case management functions for the children
and young people placed with the first respondent;

The Association is paid for the provision of OOHC by DOCS. A very small amount of 'Fees' and
'Other Income' is recorded in the 'Profit and Loss by Class Statements' as having been received in
relation to the provision of this service;

The Association is not required to acquit unexpended funds received pursuant to this agreement;

Funding received by the Association from DOCS is governed by a header agreement which is a
pre-contractual statement of the terms and conditions on which the Association will provide OOHC
services to DOCS and on which DOCS will pay for such services; and by an 'Individual Client
Agreement' ("ICA"), being a contract for the provision of the services listed in the ICA to an
individual child or young person requiring OOHC. Once an ICA is entered into, the services
contracted for are to be provided in accordance with the overarching terms of the header agreement;

The header agreement contains a service price list, which details the service types that the Association
will provide for DOCS and its respective fee for doing so. The Association determines the actual
prices for the services it will provide, however, DOCS requires the service price list to be set out
according to a certain template, to allow ease of reference by DOCS staff. Clause 6.9 of the header
agreement provides:

You must not charge or require any payment from the child/young person or a member of
their family for the provision of any service provided in the ICA during the term of the ICA
or Interim ICA, unless agreed to by DOCS in writing. For example, this may relate to young
people over the age of 15 who receive a Centrelink payment.

No fee is charged to the child or young person or their family for the provision of OOHC services;

The header agreement does not commit DOCS to obtaining any services from the Association. Nor is
the Association committed to supplying any services to DOCS. However, a header agreement must be
signed before any agreement can be made about the services to be provided on behalf of DOCS to an
individual child or young person;

The decision to use the OOHC services offered by a service provider with a header agreement in place
is made after a determination of the placement type required, the placements available and by an
assessment of the needs and interests of the individual child or young person. Factors affecting the
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(i)

decision include the potential length of the placement, the child’s age, any physical and/or intellectual
disabilities and the location of the child’s family and of any siblings that are or are not in OOHC. The
price of the service is not considered a relevant factor when placing a child (a service provider’s prices
for services having been determined at the stage when a header agreement is entered into);

In addition to the fee for OOHC services paid by DOCS pursuant to the service price list annexed to
the header agreement, the Association also receives reimbursement from DOCS for contingency items
purchased for a child or young person, for example clothes, medical appointments, sporting fees and
medications. These amounts are reimbursed at cost price. Pursuant to the terms of the header
agreement, approval must be sought from DOCS before the expenditure is incurred if the Association
wants to be assured of reimbursement;

The income the Association received in 2005-06 and 2006-07 for providing OOHC services,
including amounts received as reimbursement for contingency items (identified as 'support funding' in
some of the Association's financial documents), was $3,525,343.90 and $3,578,223.52. The
Association received, on average, about 35.7 percent of its total income from DOCS for the provision
of OOHC services. Despite the prohibition on charging for the provision of OOHC services contained
in the header agreement, in 2005-06 $8 in 'fees' and $50 in 'other income' is recorded in the
Association's 'Profit and Loss by Class Statements' against the category "OOHC". In 2006-07, $500 in
'fees' is recorded in the first respondent's 'Profit and Loss by Class Statements' against the category
"OOHC". These amounts represent, on average, less than 0.003 percent of the first respondent's total
income over the two years 2005-2007.

Child care services:
The Association operates a child care service called "Bankstown Occasional Care";

The Association receives money in order to provide occasional child care services from two sources:

a) Funding from DOCS, pursuant to a 'Service Agreement' between the first respondent and
DOCS; and
b) Fees paid directly by parents.

The Association also receives free accommodation for a child care centre, supplied by the Bankstown
City Council;

Funding from DOCS is provided to subsidise the cost of child care services. DOCS' funding is
provided to the first respondent on the basis that it is a not-for-profit organisation. DOCS does not
provide funding to private for-profit child care providers;

Funding from DOCS is governed by the terms of a Service Agreement. The Service Agreement
requires, inter alia:

a) The provision of defined services in accordance with a "Service Specification";
b) Rigorous financial reporting; and
c) The return of unexpended funds.

Pursuant to the Service Agreement, DOCS exerts considerable control and supervision over the
provision of the defined services, through extensive performance monitoring and review procedures,
including visiting the premises of the funded project, accessing the service provider’s records,
conducting audits and collecting information to assess and improve performance;

While DOCS has no control over the fees the first respondent charges parents for the provision of
occasional child care, the funding provided by DOCS is conditional upon the Association providing
the number and type of child care places listed in the Service Agreement, for the aggregate amount of
time specified. Each year, the Association is required to submit a report to DOCS reporting on, inter
alia, the average number of children who attended the centre each day and their ages; the fees the first
respondent charged per hour and the total fees they charged per year; and the number of children who
attended by the income levels of their parents for whom fees were reduced;

In 2005-06 and 2006-07 the Association received, on average about 0.3 percent of its total income
from DOCS for the provision of child care. It received on average about 0.6 percent of its total income
by way of 'child care fees' including 'excursion fees' associated with child care.

71 The Association’s income was set out at [22] to [23] of the Court’s decision. In summary, the income solely funded by
DADHC represented some 52.7% of the Association’s total funding. The funding from DOCS, for out of home care for
children and young people for the OOHC services comprised about 37% of the Association’s funding, with a further 0.3%
funding from DOCS for childcare services.

72 It is immediately apparent from the foregoing, that the nature of the DADHC funding, and the funding arrangements between it
and the appellant Association, were very similar to the funding arrangements between the appellant and the Department as set
out in the evidence summarised earlier in these reasons.

73 At [33], the Court commenced a consideration of the appellant’s case in light of the evidence summarised above. In particular,
it is clear that the appellant’s focus on the appeal was in relation to its arrangements with DOCS and especially the OOHC
services. The Court acknowledged this was the focus of the appeal and at [33]-[34] of its judgement, the Court stated:
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[33]

[34]

The essential complaint of the Association about the conclusion of the Industrial Court was that it failed to
consider the nature of the dealings between it and the State, particularly in relation to its dealings with DOCS,
and more particularly in relation to OOHC. The Association contended that the Industrial Court had placed too
much focus, and indeed an almost exclusive focus, on the role of the Association as a welfare organisation, very
largely funded by income from the State notwithstanding that that Court recognised that such a focus was not
determinative. It contended that its dealings with DOCS, and more particularly in relation to OOHC, involved it
effectively offering its services at prices determined by it which the Department was free to accept or reject. In
determining whether to accept the prices proposed, DOCS had recourse to prices charged by other organisations
offering similar services. When the services were delivered, the Association invoiced DOCS who then paid for
the services. The header agreement spoke of the purchase of services by DOCS. In the 2005/2006 financial year
the Association incurred costs in providing certain services to DOCS which exceeded the prices paid, or at least
it asserted it did. It unsuccessfully sought the reimbursement from DOCS of $115,350 per child in care though
the schedule of service charges was increased from 1 July 2006 to remove the risk that this would occur again.

We accept that these matters are established by the evidence. It is appropriate to have recourse to the primary
documents which establish the nature of the arrangements between the Association and DOCS in relation to
OOHC and to see how one might characterise the activities the Association undertakes in furtherance of those
arrangements. They received limited detailed attention in the discussion of the facts by the Industrial Court. For
reasons which we explain later, we focus on 2006. (Our emphasis)

74 After further discussing the evidence in relation to the funding and operational relationship between the appellant Association
and DOCS for the provision of the OOHC services, the Court then moved to its consideration of the merits of the appeal at
[52]-[56] as follows:

[52]

[53]

[54]

[55]

[56]

There is no bright line delineating what is or is not a trading corporation. That is exemplified by the division of
opinion in Aboriginal Legal Service of Western Australia (Inc) where a minority of the Court characterised the
Service’s activities as that of a trading corporation but the majority did not. As Black CJ and French J observed
in Quickenden 109 FCR 243 at [52] “... the characterisation of a body corporate as a trading corporation is a
matter of fact and degree” repeating similar observations of Mason J in in St George at 234.

In the present case we, as the parties did, focus on the services provided by the Association under the
arrangements it had with DOCS and particularly the provision of OOHC services. As noted earlier, we review
the position in 2006. Plainly those activities were a substantial part of its activities and not a peripheral
activity. During 2005/2006 these arrangements generated a substantial part of the income of the Association. In
2005/2006, the fees received from DOCS for welfare services agreed to be provided by the Association were in
excess of $3.3 million. In that year, that income was some 35% of the income as disclosed in the profit and loss
statement of the Association. The profit and loss statement reported a surplus or deficit of income over
expenditure of some significance, after allowing for all expenses, including what are conventionally called the
indirect expenses, including depreciation, management fees and the like.

If those substantial activities can be characterised as trading, then the Association can likewise be
characterised as a trading corporation. So much is apparent from the authorities including, in this Court, the
judgment of the Full Court in Quickenden (at [51]). The Association undoubtedly provided services to the State
and was remunerated for doing so. It is, in our opinion, a proper characterisation of the Association’s activities
to describe them as selling those services to the State and, correspondingly, the State purchasing them. Indeed
that was the language used in the header agreement which governed the contractual arrangements between the
Association and DOCS. The provision of a given service under the header agreement resulted in an invoice
from the Association to DOCS which it then paid. The prices at which the services were provided were
negotiated between the parties having regard to the price at which others provide similar services. The
Association employed personnel and acquired rental property to equip it for the task of providing those services.
At least in its then manifestation (entailing its size, activities, property and personnel), its continued existence
depended on its success in placing itself in a position in which it would continue to be remunerated by
continuing to provide those services.

All these matters appear to us to point to a relationship between the Association and DOCS as having been a
commercial one involving trade in services. It is, of course, true that it is possible to characterise, as the
Industrial Court did, the Association’s activities as the provision of public welfare services. However the fact
that the acquisition of these services by DOCS was for this purpose does not appear to us to detract from the
essentially commercial nature of the relationship. It is properly so described. There may be many incorporated
charitable bodies in Australia which are nevertheless trading corporations for the purposes of s 51(xx) of the
Constitution. As we have noted above, the terms of the header agreements were negotiated, as were the terms of
the renewal header agreement. Ultimately by that process, further negotiation as to price was not then
undertaken. Thereafter, DOCS did not have to use the services of the Association at all, and the Association for
its part did not have to accept any offer or request by DOCS to provide such services. On the evidence, DOCS
selected those entities which it wished to provide services, once the header agreements were negotiated, on the
basis of the quality of the service to be provided, but the Association (or others) did not have to agree to provide
them. It is distracting to note that the services which the Association and others contracted with DOCS to
provide were in the “welfare sector” of the economy, to use an expression used by the Solicitor-General.

In our opinion, the Association was a trading corporation in November 2006. The Industrial Court had no
jurisdiction to hear and determine Mr Hillman’s application filed in November 2006 because he then had no
statutory right to make such an application. (Our emphasis)
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It is clear that the Court in Bankstown focussed on a particular aspect of the activities of the appellant Association and the
funding of those activities by the State, they being the DOCS funding for the provision of the OOHC services. The other, and
greater portion of the appellant’s funding from DADHC, was not the subject of detailed consideration by the Court, in
concluding that the appellant was properly characterised as a trading corporation. That focus is important to an understanding
of the outcome in Bankstown. There was no reference by the Court to the activities of the appellant funded by DADHC, and
the relationship between it and the Association, in terms of characterising it as trading activity or otherwise, despite it
representing the majority of the appellant’s funding.

The Court’s focus was some 35% of revenue generated by the Association from the DOCS/OOHC services provision. It
concluded that the relationship between DOCS for the OOHC services was a commercial one, for the reasons set out above.
Had the Court been of the view that the DADHC funding and contractual arrangements between it and the appellant
Association also constituted trading activities, it would have been very likely the Court would have examined this and said so,
particularly given that it formed the majority of the Association’s income.

In examining the present circumstances, it is important to distinguish the facts in Bankstown from the facts in this case. We do
so in the following way, having regard to the nature of the relationship between the State and the appellant Association
disclosed by the DOCS/OOHC funding and service provision relationship, upon which the Court’s decision turned. In
particular:

(a) the Association offered its services to the Department at prices that were set by the appellant (see [33]). That is not
the case here. In this case, the appellant makes an ‘offer’ based on a Preferred Service Provider Request at a fixed
price set by the Department;

(b) the Department had recourse to prices charged by other organisations offering similar services (see [33]). That is not
the case here. There was no evidence before the Commission that for the bulk of the programmes to be conducted by
the appellant, that the Department had recourse to other service providers, except perhaps for Warlang Bidi, where
Ms McKrill said that there was a competitive tender. There was no evidence however, as to what that competitive
tender involved, and who were the other tenderers;

(©) the Association invoiced the Department who paid for the services (see [33]). That is not the case here. The
appellant in this case was and is paid generally by quarterly instalments, which may be the subject of the provision of
reports in accordance with the Service Agreements;

(d) the Header Agreement with the Association referred to the ‘purchase of services’ (see [33]). That is the case in some
of the documents in this matter, except for the grant funding agreements where there is no reference to this;

(e) the Header Agreement did not oblige the Department to purchase, or the Association to offer, its services.
Importantly, an individual client agreement was required for the provision of services to a specified child or young
person (see [35]). There was a ‘price list” under the Header Agreement, setting out the service type and the
respective cost (see [35]). None of this applies in the present case;

® the Header Agreement provided the detailed contractual terms. The Association agreed to provide services from
‘time to time’. The Association was only to provide services set out in the ‘price list’, which identified the maximum
amount that could be charged (see [36]). That is not the case here;

(2) if the Association indicated it would provide a service under an ICA, the appellant had 24 hours to confirm the
provision of the services (see [36]). No such provision applies in this case;
(h) a further part of the Header Agreement dealt with the agreement provided by DOCS. If DOCS considered the

Association for the provision of services to a child or a young person, then it would consult with the Association.
The consultation would be about whether the Association could provide the service and if so, at what cost. This was
consistent with the services ‘price list’. There were thus, elements of negotiation. There is no such provision in this
case;

1) there was provision in the Header Agreement for the Association to submit a tax invoice for payment. The invoice
required it to specify the date and price of the service, for each child or young person, and to specify any services or
items purchased by the Association in the provision of the services and to include a receipt (see [38]). The frequency
of invoicing was set out and there was a requirement for DOCS to pay the Association on the invoice within 28 days.
That is not the case here;

1) there was evidence of examples of ‘purchase order’ advices from DOCS to the Association which identified the
individual to receive the services, the nature of the services and the time period over which the services would be
provided, the quantity in units, and the price ‘per unit amount’ and where the invoice was to be sent (see [39]). That
is not the case here;

k) there was evidence that DOCS engaged with many organisations, some for profit, to provide similar services to those
provided by the Association (see [41]). DOCS also measured the prices to be charged by the Association, against the
prices charged by other service providers. That is not the case here;

0] whilst the Association did not tender, in the period that the Association provided fee for service services to DOCS
under the Header Agreement, the Association negotiated fees payable for it for the provision of those services
(see [41]). That is not the case here;

(m) there was some evidence that the Association provided some ‘quotes’ for services but that evidence was inconclusive
(see [41]); and
(n) the particular focus of the Court was on the provision of the OOHC services (set out above) as a substantial part of

the overall activities of the appellant, representing in excess of $3.3M or approximately 35% of the income of the
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Association. The Court also observed that there was a significant surplus of income over expenses (see [53]).

As referred to above at [54] and [55] of its decision, the Court, having regard to all of these factors, considered that a
commercial relationship existed between the Association and the DOCS, by way of trade in services. Additionally, it was
important that the Court recognised that the nature of the Header Agreement was such that there was no obligation on the
DOCS to use the services of the Association and the Association was not obligated to supply the DOCS with services, as the
DOCS may have used other service providers. There was therefore choice open to DOCS as to who to use for the services that
it required to be provided in order to achieve its welfare policy objectives. That is not the case here. There was no suggestion
on the evidence that the Service Agreements once entered into, conferred choice on the Department to use alternative service
providers or for that matter, for the appellant to choose not to provide the services.

In our view, all of the above are important distinguishing features from the critical factual findings made by the Court in
Bankstown, essential to the Court’s reasoning and its ultimate conclusion that the Association in that case was a trading
corporation. Accordingly, we do not consider that Bankstown is authority for the proposition that the activities of the appellant
conducted in accordance with the Service Agreements, as disclosed on the evidence, and as summarised above, can be
regarded as trading activities, thereby characterising the appellant as a trading corporation. In our view, and respectfully, as we
have endeavoured to set out above, the learned Commissioner’s focus on the conclusions of the Court in Bankstown at
[54]-[55], and that on the same basis, her conclusion that the Service Agreements between the appellant and the Department
constituted trade in services, was erroneous.

Having reached the conclusion that the activities of the appellant under the Service Agreements are not to be regarded in the
same light as the trading activities of the appellant Association as in Bankstown, how then are the activities of the appellant in
this case to be characterised? Considering what the appellant does, in terms of the bulk of its activities, we consider that there
are considerable parallels in this case with those considered by the majority in ALS. We focus first on the activities of the
appellant in accordance with the Service Agreements discussed above. We will then comment on the ‘rent’ income and the
interest income separately.

Similar to the ALS case, as noted by Steytler P at [70] of his judgement, in relation to the objects of the ALS, in this case, the
appellant is established for the express purpose of creating a secure and safe environment for women and children experiencing
domestic violence, and to provide resources and referrals for victims. It is to operate services in pursuit of these objects. The
appellant has no other purpose and it is undoubtedly to be characterised as a public welfare service. The entirety of the income
of the appellant is to be applied to these purposes and to no other. The evidence was that the appellant’s activities were in fact
solely focussed on the achievement of these objectives. As Steytler P observed in ALS, at [71], the above is of course not
decisive.

However, as in ALS, in this case, apart from the ‘rent’ dealt with below, there is no suggestion on the evidence that the
appellant earns income from any other source and nor does it engage in any other activities, apart from those directed to its
public welfare objectives. In no commercial sense, does the appellant make a profit, although this is not determinative either.
Under the Warlang Bidi grant funding, unspent funds were to be returned to the Department. As to the Service Agreements
and the grant funding agreements themselves, the bulk of the funding for the appellant was not based on a tender arrangement.
Whilst some of the Service Agreements documents refer to the ‘purchase’ of services by the Department, so did the contract
documents in ALS. This factor alone is not determinative.

The Service Agreements and the Preferred Service Provider Request documents are thoroughly imbued with reference to the
State Government’s welfare objectives and the Department’s mission to protect children and young people and support
families experiencing crises as a result of family and domestic violence.

As with ALS, there was no evidence of the Service Agreements being put out to tender, based on price competition. The
appellant is a price taker. An amount is made available by the Department for the provision of these welfare services and the
appellant sets out what it can do and provides a budget within the level of funding on offer. The funding on offer is to achieve
these public policy purposes and the appellant solely exists to provide them.

The vast majority of the services provided by the appellant are provided free of charge. To the extent that the operations of the
Pat Thomas House Refuge, Warlang Bidi and the appellant’s transitional house include the payment of what was described as
‘rent’, this must be examined in context. First, in the case of both the Pat Thomas House and Warlang Bidi, the appellant
leases the properties from the State Government. There is some strength to the argument put by the respondent that in these
two cases, it may be difficult to conclude that any monies paid by those who can afford to do so, can be truly characterised as
‘rent’, given the common law definition referred to in Junghenn. In the case of the community owned transitional housing,
any ‘rent’ payable is not paid to the appellant, rather, it is paid to the owner of the properties. It could not therefore be
regarded as trading income of the appellant.

Second and in any event, the amounts of $100 and $70 per week for families and singles respectively, bears no relation to
commercial private rental rates and in our view judicial notice can be taken of this fact. Third, the fact that those who cannot
afford to pay these sums are not turned away, further detracts from such payments having any commercial flavour or character.
Fourth, the evidence as to the purpose of these payments, in light of the lack of commerciality generally, is not irrelevant. The
evidence was that the payments are requested to prepare residents for life outside of the facility, as a part of living back in the
community. Such a purpose is consistent with the objects of the appellant.

Having regard to these features of this component of the appellant’s income, we do not consider that it is trading activity.
Finally, if we are incorrect as to all of the above, the amount of the ‘rent’ received, as a percentage of the total income received
by the appellant for 2025, was only some 1.9%, which is a very small proportion, far short of what could be considered
significant or substantial.

As in ALS, as set out by Steytler P at [72], the services provided by the appellant are overseen by the Department, and there is
a rigorous reporting regime in place, obliging the appellant to report to the Department as to the provision of the services and
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the achievement of the State Government’s welfare policy objectives.

As to the issue of interest received by the appellant, set out in its cash flow statement, unless there was evidence before the
Commission to enable it to conclude that the interest amount paid was in respect of a bank account used for trading purposes, it
is not open to reach the conclusion that interest income from such an account, should be also be regarded as being derived from
trading activity. This matter was not dealt with by Ms McKrill in her affidavit evidence and there was nothing in the audited
financial statements to suggest that this amount was generated from trading activities. We note a similar conclusion was
reached by Smith SC (as she then was) in Bysterveld at [75].

It is to be accepted, of course, that taking any of these factors in isolation, does not necessarily lead to the conclusion that the
appellant is not a trading corporation. However, when all of them are weighed in the balance, especially having regard to the
distinguishing features of the Bankstown case for comparative purposes, they support the conclusion that the appellant is not a
trading corporation. Largely the same conclusions that were reached by Steytler P in ALS at [74], can be reached in this case.

In comparing the circumstances in ALS with the present case, and paraphrasing his Honour’s reasons at [74], in this case, as
with ALS, the services are provided free of charge (St George County Council at [569]); there is an absence of commercial
purpose in the appellant’s activities and its objects are altruistic (Re Ku-Ring-Gai Co-operative Building Society (No 12) Ltd
[1978] FCA 50; (1978) 36 FLR 134 at [160]); the appellant’s activities are in pursuit of an important public welfare objective
and the appellant is paid amounts under the funding arrangements that are intended to cover its budgeted costs; (E v Australian
Red Cross Society [1991] FCA 20; (1991) 27 FCR 310 at [343]); despite reference to the ‘purchase’ of services in the Service
Agreement documents, the lack of commerciality overall in the arrangement between the appellant and the Department tends
against this factor (Hardeman v Children’s Medical Research Institute [2007] NSWIRC 189; (2007) 166 IR 196 at [26]); J S
McMillan Pty Ltd v Commonwealth [1997] FCA 619; (1997) 77 FCR 337 at [355] and Re Ku-Ring-Gai at [142]).

Accordingly, in our view, the learned Commissioner was in error in characterising the activities of the appellant as trading
activities. Of significance, as we have concluded above, is the distinguishing of the conclusions of the Full Court in
Bankstown, in terms of the operation of the Service Agreements in effect in this case, given that the vast majority of the
appellant’s funding derives from them. In these circumstances, the appeal must be upheld.

Given our conclusions on the principal issue to be determined on the appeal, it is unnecessary for us to deal with the
submission by the appellant that it had been denied natural justice by the learned Commissioner in relation to aspects of
Ms McKrill’s evidence.

Conclusion
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The respondent contended that the Full Bench should, if the appeal be upheld, vary the Commission’s decision under s 49(5) of
the Act, to the effect that a declaration be made that the appellant is not a trading corporation; that the Commission has
jurisdiction in application AG 25 of 2025; and an order be made in that the agreement be registered as an industrial agreement
under s 41 of the Act.

We do not consider that the Full Bench should make such an order. The matter before the Commission was whether the
appellant was a trading corporation or not, for the purposes of the Commission’s jurisdiction, on the basis that the Commission
must always first determine whether it has jurisdiction to enquire into and deal with the matter before it, in this case the
registration of an agreement under s 41 of the Act. The learned Commissioner held that the Commission did not have
jurisdiction. In these circumstances, given we have concluded that the appellant is not a trading corporation, it would be
appropriate to suspend the decision and remit the matter to the Commission otherwise constituted, under s 49(5)(c) of the Act,
to deal with the application to register the agreement in application AG 25 of 2025, in accordance with these reasons for
decision.
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Order

HAVING heard Mr S Farrell as agent on behalf of the appellant and Mr R Knox of counsel on behalf of the respondent, the Full
Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders —

(M
@

THAT the appeal be and is hereby upheld.

THAT the decision of the Commission dated 15 October 2025 ([2025] WAIRC 00860) in application AG 25 of
2025 be and is hereby suspended and the matter is remitted to the Commission as otherwise constituted for
further hearing and determination in accordance with these reasons for decision.

By the Full Bench

(Sgd.) SJKENNER,

[L.S.] Chief Commissioner.
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Reasons for Decision

THE FULL BENCH:

I
1

ntroduction

This is an appeal to the Full Bench from a decision of the Commission at first instance dismissing an application made by the
appellant in relation to his suspension on full pay from 23 May 2025, arising from events said to have occurred inconsistent
with the WA Health Code of Conduct. In a stay application determined on 3 July 2026, the Chief Commissioner set out the
background to the proceedings and the appeal filed: Edoo v South Metropolitan Health Service [2026] WAIRC 00461;
(2026) 106 WAIG 1449. The Chief Commissioner observed at [1]-[5]:

Background

(1]

The applicant, Mr Edoo, is employed by the respondent, the South Metropolitan Health Service. He is employed in
the position of Program Manager. In or about May 2025, the applicant was directed by the respondent to not attend
for work on the basis that an investigation had been commenced concerning a potential disciplinary matter in
relation to his employment in the Mental Health Services of Fiona Stanley Fremantle Hospitals Group. The
direction to the applicant to not attend work was on the basis that he would be paid his full entitlements in
accordance with his contract of employment.

In or about June 2025, the applicant commenced proceedings before the Commission, purportedly under s 78 of the
Public Sector Management Act 1994 (WA). Such a matter may be referred to the Commission as an industrial
matter under s 29(1)(i) of the Industrial Relations Act 1979 (WA). By s 36A(2)(c) of the Act, the Commission is
given jurisdiction to inquire into and deal with such a matter, under s 23 of the Act.

The respondent disputed the applicant’s claim and contended that the Commission at first instance had no
jurisdiction to inquire into and determine the matter, on the basis that the respondent is not an employer for the
purposes of the PSM Act, rather, the employer is one subject to the Health Services Act 2016 (WA). Furthermore,
and in any event, the respondent contended that even if the application was made under the HS Act, specifically
s 171 of that legislation, the Commission still had no jurisdiction to inquire into and deal with the applicant’s claim.
This was on the basis that s 171 of the HS Act does not apply in circumstances where an employee is suspended on
full pay.

An appeal is filed

[4]

The applicant has appealed against the decision of the Commission at first instance to dismiss his application. The
grounds of appeal are in the following terms:

. This is an appeal from the order delivered on 23 April 2026 in P 18 of 2025 (2026 WAIRC
00231) dismissing the Applicant’s application under the Industrial Relations Act 1979
(WA).

. The appeal concerns legality only. The Applicant does not seek merits review of the

allegations or investigation.

. The central issue is whether the Commissioner lawfully exercised the discretionary power
to dismiss. The Applicant’s case is that the dismissal resulted from a failure to perform the
discretionary task required by s 27(1)(a).

Ground 1 — Failure to consider the Applicant’s discretionary submissions (paras 24-25)

. The Applicant filed written submissions dated 19 March 2026. At paragraphs 24-25, the
Applicant addressed the nature and exercise of the s 27(1)(a) discretion, including that the
discretion is broad, “swings both ways”, and should not default to dismissal, but should be
applied case-by-case.

. Those submissions went directly to the statutory task of whether dismissal should be ordered.

. A discretionary decision is affected by appealable error where the decision-maker fails to take
into account a material consideration or otherwise fails properly to exercise the discretion
(House v The King).

Ground 2 — Paragraph 97: identified statutory pathway not considered in the discretionary outcome

. At paragraph 97, of the Commissioner’s order of the 23 April 2026, the Commissioner stated
in substance that the suspension/investigation may give rise to an “industrial matter” that
could be referred to the Commission, but only by way of a fresh application by an
organisation under s 29(1)(a)(ii).

. That observation identifies a relevant alternative pathway by which the matter could
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potentially proceed.
Ground 3 — Form 1A interlocutory application not considered/determined before dismissal

. On 19 December 2025, the Applicant filed a Form 1A Multipurpose Form seeking procedural
and interlocutory relief including discovery/production/inspection of documents, examination
of a witness, and an urgent interlocutory injunction under s 96.

. The decision does not address or determine that interlocutory application. The proceeding was
dismissed without dealing with those procedural requests.

[5] It is of some note that none of the grounds of appeal advanced by the applicant seek to challenge the findings and
conclusions of the Commission at first instance, that no jurisdiction existed to entertain the applicant’s claim.

Decision at first instance

2

The respondent made application under s 27(1)(a) of the Industrial Relations Act 1979 (WA) to dismiss the appellant’s
substantive claim on the grounds that the Commission had no jurisdiction to entertain it. On 20 April 2026 the Commission
delivered its decision on that application: Edoo v South Metropolitan Health Service [2026] WAIRC 00231; (2026)
106 WAIG 927. In that decision, the learned Commissioner upheld the respondent’s objection to the Commission’s
jurisdiction to entertain the appellant’s claim on a number of bases. The learned Commissioner:

(a) set out the appellant’s claim in his Form 5 purportedly referring the matter to the Commission under s 78 of the
Public Sector Management Act 1994 (WA);
(b) referred to the appellant’s grievances contained in his claim including the seeking of a variation to the employer’s

direction allowing him to return to work or work from home;

(o) noted the employer’s objection and that the appellant’s claim could not be brought under s 78 of the PSM Act as the
employer is covered by the Health Services Act 2016 (WA);

(d) noted that in the alternative, even if the appellant had brought his claim under the HS Act it would be beyond the
Commission’s jurisdiction, as a dispute regarding the appellant’s suspension on full pay was not a matter that may be
referred to the Commission by an individual employee;

(e) noted that the employer contended that s 171 of the HS Act did not provide a basis for the appellant’s claim;

) determined that the scope of an individual to refer an industrial matter to the Commission under s 29(1) is limited,
whereas general disputes in relation to industrial matters, including disputes where an employee has been suspended
on full pay, and the circumstances of that suspension, may be referred under s 29(1)(a)(ii) of the Act but only by an
organisation (and not an individual employee);

(2) held that the appellant was not an employee whose employment is covered by the PSM Act and that Act confers no
jurisdiction on the Commission;

(h) held that given that the appellant was suspended on full pay, the Commission had no jurisdiction to deal with the
appellant’s claim under s 171 of the HS Act when read with s 36AA(2)(c) of the Act;

)] held that as the appellant had not then been, at the time of the proceedings below, the subject of any disciplinary

action taken by the respondent, there was also no ground for the appellant to make a claim under s 171 of the HS Act
on that basis;

)] held that for the foregoing reasons, the appellant’s application must be dismissed on the ground of want of
jurisdiction.

The appeal contentions

Appellant

3
4

It is unnecessary to repeat the appeal grounds as set out at [1] above, and they are adopted and applied for present purposes.

As to ground 1, the appellant contended that the learned Commissioner failed to engage with his submissions in relation to the
nature of the discretionary power of the Commission under s 27(1)(a) of the Act. The appellant therefore contended that the
Commission failed to take into account a relevant consideration for the purposes of appeal principles as set out in House v The
King [1936] HCA 40; (1936) 55 CLR 499.

As to ground 2, the appellant contended that in concluding that the appellant could only address the issues that he was
aggrieved about through an application by an organisation under s 29(1)(a)(ii) of the Act, the effect of such a finding was to
leave the appellant without a remedy and the Commission failed to consider this.

As to ground 3, the appellant contended that the application made by him for production of documents by way of an
interlocutory application, was not addressed or determined, prior to the dismissal of the substantive application. On this basis,
the appellant contended that the Commission failed to exercise the discretionary powers imposed upon it in a fulsome way.

As an overarching submission made on the hearing of the appeal, the appellant contended that the learned Commissioner failed
to appreciate that the circumstances of his application went further than a dispute about his suspension on full pay. It included
other matters concerning the circumstances of his suspension, the fact that the restrictions imposed upon him by the suspension
were deleterious to him, and that the respondent failed to consider alternative options as to how the suspension on full pay may
have been implemented.

At once, it is necessary to deal with and reject this contention. As we have indicated above, the learned Commissioner set out
the terms of the appellant’s claim at [9] to [13] of his reasons for decision (at AB135-136). At [2(b)] above, we have referred
to this issue as identified by the learned Commissioner. Also, the learned Commissioner’s reference to the capacity for an
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organisation to bring a dispute about the fuller circumstances of a suspension, including the arrangements in place giving effect
to it, at [64] to [66], and [97] to [100] of his reasons for decision (at AB142-143 and AB146), discloses that he was well aware
of the breadth of the application brought by the appellant.

Respondent

9

On behalf of the respondent, in short, it was submitted that the grounds of appeal disclose that the appellant has not appreciated
the distinction between jurisdiction and the exercise of a discretion. It was submitted that a necessary first step in dealing with
a matter, is that the Commission must be satisfied that it has jurisdiction to do so. It is only if the Commission has jurisdiction
to enquire into and deal with an industrial matter, that it may exercise any powers, including a discretionary power, in relation
to that matter.

10 In summary, the respondent contended that none of the grounds of appeal challenge the basis on which the Commission
concluded that it did not have jurisdiction to entertain the appellant’s claim at first instance. Rather, the grounds of appeal
cavil with the issue of how the discretion may be exercised under s 27(1)(a) of the Act. On this basis, as the appeal grounds do
not challenge the basis on which the learned Commissioner dismissed the appellant’s application, then the appeal must be
dismissed.

Consideration

11 It is trite that before enquiring into and dealing with an industrial matter, the Commission must be satisfied that it has
jurisdiction to do so. If a challenge as to jurisdiction is made by a party to a proceeding, then the Commission is duty bound to
deal with that issue first, before proceeding further to enquire into and deal with the industrial matter: Springdale Comfort Pty
Ltd trading as Dalfield Homes v Building Trades Association of Unions of Western Australia (1987) 67 WAIG 325.

12 In this case, the employer challenged the Commission’s jurisdiction to deal with the appellant’s claim at first instance, and
made application under s 27(1)(a) of the Act that the application be dismissed. Given that the appellant brought his application
as an individual, there are significant limitations as to the types of claims that may be the subject of a referral to the
Commission under s 27(1) of the Act. Whilst an organisation may refer an industrial matter to the Commission on behalf of an
employee who is a member or is eligible to be a member of that organisation, and the Commission has, by such a referral,
jurisdiction to enquire into and deal with such an industrial matter under s 29(1)(a)(ii) of the Act, the referral of an industrial
matter by an individual employee is far more restricted. Relevantly, s 29(1) of the Act provides as follows:

(1) An industrial matter may be referred to the Commission —

(a) in any case, by —
(1) an employer with a sufficient interest in the industrial matter; or
(i1) an organisation in which persons to whom the industrial matter relates are eligible to be

enrolled as members or an association that represents such an organisation; or

(iii) the Minister;
and

(c) in the case of a claim by an employee that the employee has been harshly, oppressively or unfairly
dismissed from the employee’s employment — by the employee; and

(d) in the case of a claim by an employee that the employer has not allowed the employee a benefit, other
than a benefit under an award or order, to which the employee is entitled under the contract of
employment — by the employee; and

(e) in the case of a matter relating to the bullying of a worker at work — by the worker; and

® in the case of a matter relating to the sexual harassment of a person in connection with work — by the
person; and

(2) in the case of a decision mentioned in section 36 AA(2)(b) — by a public service officer; and

(h) in the case of a claim relating to the reclassification of an office held by a government officer — by
the government officer; and

@@ in the case of an industrial matter under the Public Sector Management Act 1994 section 78 that is a
decision or finding made in relation to an employee or former employee to which Part 5 of that Act
applies — by the employee or former employee; and

1) in the case of an industrial matter under the Health Services Act 2016 section 171 that is a decision or
finding made in relation to an employee or former employee to which Part 11 of that Act applies —
by the employee or former employee; and

k) in the case of an industrial matter relating to a flexible working arrangement dispute between an
employer and an employee — by the employee; and

O in the case of a breach of public sector standards claim — by the person who made the claim to a
public sector body.

13 The appellant purported to bring his claim at first instance under s 29(1)(i) of the Act as an industrial matter under the PSM

Act. As the appellant’s employment was not covered by the PSM Act, as found by the learned Commissioner, it was not open
for the appellant to bring such a claim, and the Commission had no jurisdiction to enquire into or deal with it.
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14

15

16

17

18
19

20

21

22

In the alternative, the learned Commissioner considered whether, had the appellant brought a claim as an individual under
s 29(1)(j) of the Act, under s 171 of the HS Act, the Commission could entertain the appellant’s claim. The learned
Commissioner concluded that no such claim could be brought, because the appellant was neither suspended on partial pay or
without pay, and nor was he the subject of disciplinary action taken by the employer.

In other words, the learned Commissioner concluded that the appellant, as an individual, had no capacity to refer an industrial
matter to the Commission under s 29(1)(i) or (j) of the Act, and accordingly, the Commission had no jurisdiction to enquire
into and deal with the matter that he had referred.

In the further alternative, the learned Commissioner pointed out, with a full understanding that the scope of the appellant’s
claim at first instance went beyond just his suspension on full pay, that an organisation may refer such a dispute to the
Commission under s 29(1)(a)(ii) of the Act, acting on behalf of the appellant. However, no such application was before the
Commission and, in the absence of such an application, the Commission had no jurisdiction to enquire into and deal with the
matter before it.

Given these are the fundamental and threshold issues that the learned Commissioner had to determine, and the appeal grounds
filed by the appellant do not seek to challenge the basis upon which the Commission determined that it had no jurisdiction to
entertain the appellant’s claim, then this appeal cannot succeed. It is therefore not strictly necessary for us to deal with the
individual grounds of appeal, because none of them engage with the reasons for the Commission’s rejection of the appellant’s
application on jurisdictional grounds.

Irrespective of this we will comment on the grounds of appeal in any event.

Ground 1 of the grounds appears to assert that the appellant’s submissions at first instance, referring to the broad discretionary
power of the Commission to dismiss an application under s 27(1)(a) of the Act, and that the discretion should be determined
‘on a case by case basis’, were not considered by the learned Commissioner. This is not correct. First, at [29] to [32] of the
reasons for decision (see AB138-139) the learned Commissioner set out the relevant principles as to the application of
s27(1)(a) of the Act and the exercise of the discretionary power to dismiss an application. Second, at [34] to [37]
(see AB139), and [45] to [51] (see AB140) of his reasons for decision, the learned Commissioner set out the appellant’s
contentions as to the circumstances of his claim and his grievances. Third, the learned Commissioner set out alternative bases
on which the appellant’s claim could have been brought as a part of determining whether the Commission had jurisdiction to
entertain the appellant’s claim. In any event, a mere assertion by an appellant that the Commission has failed to have taken
into account relevant considerations, without demonstrating how this is so, is insufficient to establish a ground of appeal.

As to ground 2, that being the complaint that the learned Commissioner failed to have regard to the practical consequences of
the dismissal of the application, and that the appellant may be left without an effective remedy, this fails to have regard to the
jurisdiction threshold necessary to be established for the Commission to deal with a claim. There is no necessity for the
Commission to evaluate the consequences of such a matter, when it is clear it has no jurisdiction to entertain a claim in any
event. All the learned Commissioner was doing at [97] of his reasons (see AB146) was identifying an alternative basis on
which the appellant’s grievances may be referred to the Commission by an organisation. That does not constitute in any sense
a material error.

Finally, as to ground 3, that being the appellant’s complaint that the appellant’s interlocutory application for production of
documents was not addressed or determined by the Commission, that ground cannot succeed. Simply put, the Commission,
unless it had jurisdiction to entertain the substantive claim, then no interlocutory applications, whether they be for production
of documents or otherwise, could be determined. No error is established by the learned Commissioner’s failure to address or
deal with the appellant’s interlocutory application for production of documents.

In all of the circumstances, the appellant has failed to establish that the grounds of appeal have merit. The appeal must be
dismissed.

2026 WAIRC 00836
APPEAL AGAINST A DECISION OF THE COMMISSION IN MATTER NUMBER P 18 OF 2025 GIVEN ON 23 APRIL
2026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES QUAI-DE AZAM EDOO
APPELLANT
-y-
SOUTH METROPOLITAN HEALTH SERVICE
RESPONDENT

CORAM FULL BENCH

CHIEF COMMISSIONER S J KENNER
COMMISSIONER T B WALKINGTON

COMMISSIONER C TSANG
DATE FRIDAY, 28 AUGUST 2026
FILE NO/S FBA 15 OF 2026

CITATION NO. 2026 WAIRC 00836
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Result Appeal dismissed
Representation

Appellant In person

Respondent Mr M Aulfrey of counsel

Order

HAVING heard Mr Q Edoo on his own behalf and Mr M Aulfrey of counsel on behalf of the respondent, the Full Bench, pursuant
to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders —

THAT the appeal be and is hereby dismissed.
By the Full Bench

(Sgd.) SJKENNER,
[L.S.] Chief Commissioner.

FULL BENCH—Appeals against decision of Industrial Magistrate—

2026 WAIRC 00849
APPEAL AGAINST A DECISION OF THE INDUSTRIAL MAGISTRATE IN MATTER NUMBER M 158 OF 2025

GIVEN ON 30 JULY 2026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JOANNE VERSTEEG
APPELLANT
-v-
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE FORCE
RESPONDENT
CORAM FULL BENCH
CHIEF COMMISSIONER S J KENNER
COMMISSIONER C TSANG
COMMISSIONER T KUCERA
DATE MONDAY, 7 SEPTEMBER 2026
FILE NO/S FBA 17 OF 2026
CITATION NO. 2026 WAIRC 00849
Result Appeal discontinued by leave
Representation
Appellant Ms A McNamara of counsel
Respondent Mr D Anderson of counsel

Order

WHEREAS the appellant sought and was granted leave to discontinue the appeal, the Full Bench, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 (WA), hereby orders —

THAT the appeal be and is hereby discontinued.
By the Full Bench

(Sed) SJKENNER,
[L.S.] Chief Commissioner.
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CANCELLATION OF—Awards/Agreements/Respondents—Under
Section 47—

2026 WAIRC 00820
CASE AND BOX MAKERS’ AWARD 1952
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMISSION'S OWN MOTION
APPLICANT
_v-
(NOT APPLICABLE)
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 24 AUGUST 2026
FILE NO/S APPL 50 OF 2026
CITATION NO. 2026 WAIRC 00820
Result Award cancelled
Order

WHEREAS, the Commission initiated this matter of its own motion, considering there may be no employee to whom the Case and
Box Makers’ Award 1952 applies;

AND WHEREAS the Registrar has made such enquiries that the Commission considers are necessary, and the Registrar has
reported on the result of those enquiries to the Commission;

AND WHEREAS after receiving the Registrar’s report, the Commission caused the Registrar to:

1. give general notice by publication in the required manner of the intention of the Commission to cancel the
Award, such notice being published on 21 July 2026; and
2. serve copies of such notice on:
(a) UnionsWA;
(b) the Minister for Industrial Relations;
(c) the Chamber of Commerce and Industry WA; and
(d) The Construction, Forestry, Mining and Energy Union of Workers;

AND WHEREAS no objections have been received by the Commission to the making of an order cancelling the Award within 30
days of the general notice being published;

AND WHEREAS the Commission is of the opinion that there is no employee to whom the Award applies;

NOW THEREFORE the Commission pursuant to the powers conferred by s 47 of the Industrial Relations Act 1979 (WA) hereby
orders —

THAT the Case and Box Makers’ Award 1952 is cancelled.

(Sgd.) R COSENTINO,
[L.S.] Senior Commissioner.

2026 WAIRC 00819
PARTICLE BOARD EMPLOYEES’ AWARD 1964
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
v-
(NOT APPLICABLE)
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 24 AUGUST 2026
FILE NO/S APPL 49 OF 2026

CITATION NO. 2026 WAIRC 00819
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Result Award cancelled

Order

WHEREAS, the Commission initiated this matter of its own motion, considering there may be no employee to whom the Particle
Board Employees’ Award 1964 applies;

AND WHEREAS the Registrar has made such enquiries that the Commission considers are necessary, and the Registrar has
reported on the result of those enquiries to the Commission;

AND WHEREAS after receiving the Registrar’s report, the Commission caused the Registrar to:

1. give general notice by publication in the required manner of the intention of the Commission to cancel the
Award, such notice being published on 21 July 2026; and
2. serve copies of such notice on:
(a) UnionsWA;
(b) the Minister for Industrial Relations;
(c) the Chamber of Commerce and Industry WA; and
(d) The Construction, Forestry, Mining and Energy Union of Workers;

AND WHEREAS no objections have been received by the Commission to the making of an order cancelling the Award within 30
days of the general notice being published;

AND WHEREAS the Commission is of the opinion that there is no employee to whom the Award applies;

NOW THEREFORE the Commission pursuant to the powers conferred by s 47 of the Industrial Relations Act 1979 (WA) hereby
orders —
THAT the Particle Board Employees’ Award 1964 is cancelled.

(Sgd.) R COSENTINO,
[L.S.] Senior Commissioner.

2026 WAIRC 00817
PARTICLE BOARD INDUSTRY AWARD NO. 10 OF 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
-v-
(NOT APPLICABLE)
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 24 AUGUST 2026
FILE NO/S APPL 47 OF 2026
CITATION NO. 2026 WAIRC 00817
Result Award cancelled
Order

WHEREAS, the Commission initiated this matter of its own motion, considering there may be no employee to whom the Particle
Board Industry Award No. 10 of 1978 applies;

AND WHEREAS the Registrar has made such enquiries that the Commission considers are necessary, and the Registrar has
reported on the result of those enquiries to the Commission;

AND WHEREAS after receiving the Registrar’s report, the Commission caused the Registrar to:

1. give general notice by publication in the required manner of the intention of the Commission to cancel the
Award, such notice being published on 21 July 2026; and

2. serve copies of such notice on:
(a) UnionsWA;

(b) the Minister for Industrial Relations;
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(c) the Chamber of Commerce and Industry WA; and
(d) The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers;

AND WHEREAS no objections have been received by the Commission to the making of an order cancelling the Award within 30
days of the general notice being published;

AND WHEREAS the Commission is of the opinion that there is no employee to whom the Award applies;

NOW THEREFORE the Commission pursuant to the powers conferred by s 47 of the Industrial Relations Act 1979 (WA) hereby
orders —

THAT the Particle Board Industry Award No. 10 of 1978 is cancelled.

(Sgd.) R COSENTINO,
[L.S.] Senior Commissioner.

2026 WAIRC 00816
PLYWOOD AND VENEER WORKERS AWARD
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
_v-
(NOT APPLICABLE)
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 24 AUGUST 2026
FILE NO/S APPL 46 OF 2026
CITATION NO. 2026 WAIRC 00816
Result Award cancelled
Order

WHEREAS, the Commission initiated this matter of its own motion, considering there may be no employee to whom the Plywood
and Veneer Workers Award applies;

AND WHEREAS the Registrar has made such enquiries that the Commission considers are necessary, and the Registrar has
reported on the result of those enquiries to the Commission;

AND WHEREAS after receiving the Registrar’s report, the Commission caused the Registrar to:

1. give general notice by publication in the required manner of the intention of the Commission to cancel the
Award, such notice being published on 21 July 2026; and
2. serve copies of such notice on:
(a) UnionsWA,;
(b) the Minister for Industrial Relations;
() the Chamber of Commerce and Industry WA; and
(d) The Australian Workers” Union, West Australian Branch, Industrial Union of Workers;

AND WHEREAS no objections have been received by the Commission to the making of an order cancelling the Award within 30
days of the general notice being published;

AND WHEREAS the Commission is of the opinion that there is no employee to whom the Award applies;

NOW THEREFORE the Commission pursuant to the powers conferred by s 47 of the Industrial Relations Act 1979 (WA) hereby
orders —

THAT the Plywood and Veneer Workers Award is cancelled.

(Sgd.) R COSENTINO,
[L.S.] Senior Commissioner.
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2026 WAIRC 00821
PLYWOOD AND VENEER WORKERS’ AWARD 1952
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
-v-
(NOT APPLICABLE)
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 24 AUGUST 2026
FILE NO/S APPL 51 OF 2026
CITATION NO. 2026 WAIRC 00821
Result Award cancelled
Order

WHEREAS, the Commission initiated this matter of its own motion, considering there may be no employee to whom the Plywood
and Veneer Workers’ Award 1952 applies;

AND WHEREAS the Registrar has made such enquiries that the Commission considers are necessary, and the Registrar has
reported on the result of those enquiries to the Commission;

AND WHEREAS after receiving the Registrar’s report, the Commission caused the Registrar to:

1. give general notice by publication in the required manner of the intention of the Commission to cancel the
Award, such notice being published on 21 July 2026; and
2. serve copies of such notice on:
(@ UnionsWA;
(b) the Minister for Industrial Relations;
(c) the Chamber of Commerce and Industry WA; and
(d) The Construction, Forestry, Mining and Energy Union of Workers;

AND WHEREAS no objections have been received by the Commission to the making of an order cancelling the Award within 30
days of the general notice being published;

AND WHEREAS the Commission is of the opinion that there is no employee to whom the Award applies;

NOW THEREFORE the Commission pursuant to the powers conferred by s 47 of the Industrial Relations Act 1979 (WA) hereby
orders —

THAT the Plywood and Veneer Workers’ Award 1952 is cancelled.

(Sgd.) R COSENTINO,
[L.S.] Senior Commissioner.

2026 WAIRC 00818
SAW SERVICING ESTABLISHMENTS AWARD NO 17 OF 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMISSION'S OWN MOTION
APPLICANT
e
(NOT APPLICABLE)
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 24 AUGUST 2026
FILE NO/S APPL 48 OF 2026
CITATION NO. 2026 WAIRC 00818

Result Award cancelled
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Order

WHEREAS, the Commission initiated this matter of its own motion, considering there may be no employee to whom the Saw
Servicing Establishments Award No 17 of 1977 applies;

AND WHEREAS the Registrar has made such enquiries that the Commission considers are necessary, and the Registrar has
reported on the result of those enquiries to the Commission;

AND WHEREAS after receiving the Registrar’s report, the Commission caused the Registrar to:

1. give general notice by publication in the required manner of the intention of the Commission to cancel the
Award, such notice being published on 21 July 2026; and
2. serve copies of such notice on:
(a) UnionsWA;
(b) the Minister for Industrial Relations;
() the Chamber of Commerce and Industry WA; and
(d) The Construction, Forestry, Mining and Energy Union of Workers;

AND WHEREAS no objections have been received by the Commission to the making of an order cancelling the Award within 30
days of the general notice being published;

AND WHEREAS the Commission is of the opinion that there is no employee to whom the Award applies;

NOW THEREFORE the Commission pursuant to the powers conferred by s 47 of the Industrial Relations Act 1979 (WA) hereby
orders —
THAT the Saw Servicing Establishments Award No 17 of 1977 is cancelled.

(Sgd.) R COSENTINO,
[L.S.] Senior Commissioner.

NOTICES—Award/Agreement matters—

2026 WAIRC 00841
NOTICE
AG 11 OF 2010
SHIRE OF BRIDGE-GREENBUSHES OUTSIDE WORKS STAFF ENTERPRISE BARGAINING AGREEMENT 2010
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
No. APPL 56 of 2026

IN THE MATTER of the filing in the Office of the Registrar a Notice of Retirement from an Industrial Agreement in accordance
with section 41(7) of the Industrial Relations Act 1979, the Shire of Bridgetown-Greenbushes will cease to be a party to the Shire
of Bridge-Greenbushes Outside Works Staff Enterprise Bargaining Agreement 2010, on and from the 5 day of September 2026.

DATED at Perth this 13% day of August 2026.

(Sgd.) S BASTIAN,
[L.S.] Registrar.

INDUSTRIAL MAGISTRATE—Claims before—

2026 WAIRC 00802
INDUSTRIAL MAGISTRATES COURT OF WESTERN AUSTRALIA
CITATION : 2026 WAIRC 00802
CORAM : INDUSTRIAL MAGISTRATE C. TSANG
HEARD : MONDAY, 25 MAY 2026
DELIVERED : TUESDAY, 18 AUGUST 2026
FILE NO. : M 105 OF 2025
BETWEEN : CFMEU
CLAIMANT
AND

PROGRAMMED PROPERTY SERVICES PTY LTD (ACN 106 015 632)
RESPONDENT
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CatchWords

Legislation
Instrument
Cases referred
to in reasons

Result

Representation:

Claimant
Respondent

INDUSTRIAL LAW — Claim alleging contravention of s 50 of the Fair Work Act 2009
(Cth) arising from the employer’s construction of the wage and allowance clauses providing
for increases to be calculated at the higher of 2.5% or ‘Perth CPI for the relevant quarter’ —
Whether ‘Perth CPI for the relevant quarter’ means the annual or quarterly movement in the
Perth CPI — Principles of construction of enterprise agreements
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Australian Workers’ Union v UGL Resources (Contracting) Pty Ltd [2025] FCAFC 107
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Cayford v Let Danny Do It Pty Ltd [2021] VSC 707

Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and
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[2025] FCA 1202

Contract Resources Pty Ltd T/A Contract Resources [2022] FWCA 3355
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Jones v Dunkel (1959) 101 CLR 298

Kucks v CSR Ltd [1996] IRCA 166

OS ACPM Pty Ltd v Mining and Energy Union [2026] FCAFC 59
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Qube Logistics (Rail) Pty Ltd v Australian Rail, Tram and Bus Industry Union [2025]
FCAFC 73

Sheehan v Thiess Pty Ltd [2019] FCA 1762

Target Australia Pty Ltd v Shop, Distributive and Allied Employees’ Association [2023]
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Toyota Motor Corporation Australia Ltd v Marmara [2014] FCAFC 84
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WorkPac Pty Ltd v Skene [2018] FCAFC 131

Originating Claim dismissed

Mr A Mackenzie (of counsel) and with him Ms L Fraser Hardy (of counsel)
Mr L Howard (of counsel) and with him Mr D Farrant (of counsel)

REASONS FOR DECISION

1 On 25 August 2025, the CFMEU filed an Originating Claim alleging that the respondent (Programmed) contravened s 50 of
the Fair Work Act 2009 (Cth) (FW Act) by failing to pay Roy Allan, Brett Bates, lan Todd, Cameron Allan, Gary Goodwin and
Gary MacFarlane the amounts required under the Programmed Property Services Limited (Painting WA) Enterprise Agreement
2021 (Agreement) in respect of ordinary rates and rostered days off, travel allowance, personal leave and annual leave,
including annual leave loading.

2 The CFMEU seeks declaratory relief in respect of the alleged contravention and orders under s 545(3) of the FW Act requiring
Programmed to pay the alleged underpayments to the named employees, interest under s 547, and pecuniary penalties to the
CFMEU under ss 546(1) and (3).

3 Whether Programmed has contravened the FW Act turns upon the proper construction of the words ‘Perth CPI for the relevant
quarter’ in Appendix A in relation to wages, and in Appendix C in relation to allowances, of the Agreement: (emphasis added)

APPENDIX A — WAGE RATES

Wages will increase by the following:

The 15 wage increase, of 2%, will be effective from the 15t full pay period on or after 1 April 2021.

The 20d wage increase, of 2.5% or Perth CPI for the relevant quarter (whichever higher), will be effective
the 15¢ full pay period on or after 30th March 2022.

The 314 wage increase, of 2.5% or Perth CPI for the relevant quarter (whichever higher), will be effective
the 15t full pay period on or after 30th March 2023.



2400

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 106 W.ALG.

The Perth consumer price index percentage will be taken from the relevant quarter before the nominated increase.
APPENDIX C - ALLOWANCES

Allowances will increase by the following:

. The 15t wage increase, of 2%, will be effective from the 15 full pay period on or after 1 April 2021.

. The 20d wage increase, of 2.5% or Perth CPI for the relevant quarter (whichever higher), will be effective
the 15t full pay period on or after 30t March 2022.

. The 314 wage increase, of 2.5% or Perth CPI for the relevant quarter (whichever higher), will be effective
the 15 full pay period on or after 30th March 2023.

4 The parties agree that the second and third increases under Appendices A and C fell due on the first full pay period on or after
30 March 2022 and 30 March 2023, and that the quarter from which the CPI figure is to be taken is, in each case, the
December quarter preceding the nominated increase. The parties also agree on the figures produced by each construction.
What divides them is whether ‘Perth CPI for the relevant quarter’ means:

(a) The percentage change in the Perth CPI over the 12 months ending in the relevant quarter, i.e. annual CPI, which is the

CFMEU’s construction; or

(b) The percentage change in the Perth CPI over the relevant quarter, i.e. quarterly CPI, which is Programmed’s

construction.

Legal principles

5 The principles for the interpretation of an enterprise agreement have been laid down by successive Full Courts of the Federal
Court of Australia.

6  In WorkPac Pty Ltd v Skene [2018] FCAFC 131 (Skene) [197] and [202], Tracey, Bromberg and Rangiah JJ said:

197

202

The starting point for interpretation of an enterprise agreement is the ordinary meaning of the words, read as a
whole and in context: City of Wanneroo v Holmes (1989) 30 IR 362 (Holmes) at 378 (French J). The interpretation
‘turns on the language of the particular agreement, understood in the light of its industrial context and purpose’:
Amcor Ltd v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241 (Amcor) at [2] (Gleeson CJ
and McHugh J). The words are not to be interpreted in a vacuum divorced from industrial realities (Holmes at 378);
rather, industrial agreements are made for various industries in the light of the customs and working conditions of
each, and they are frequently couched in terms intelligible to the parties but without the careful attention to form
and draftsmanship that one expects to find in an Act of Parliament (Holmes at 378-379, citing [Geo] A Bond &
Company Ltd (in lig) v McKenzie [1929] AR (NSW) 498 [(Geo)] at 503 (Street J)). To similar effect, it has been
said that the framers of such documents were likely of a ‘practical bent of mind’ and may well have been more
concerned with expressing an intention in a way likely to be understood in the relevant industry rather than with
legal niceties and jargon, so that a purposive approach to interpretation is appropriate and a narrow or pedantic
approach is misplaced: see Kucks v CSR Ltd (1996) 66 IR 182 [(Kucks)] at 184 (Madgwick J); Shop, Distributive
and Allied Employees’ Association v Woolworths SA Pty Ltd [2011] FCAFC 67 [(Woolworths)] at [16] (Marshall,
Tracey and Flick JJ); Amcor at [96] (Kirby J).

Where a term is undefined, unless there is contrary indication, it ought to be presumed that the draftsperson
intended that the term have its ordinary meaning. Despite the broad purposive approach to be taken to the
interpretation of industrial agreements, that [canon] of construction remains applicable as a starting point.

7  InJames Cook University v Ridd [2020] FCAFC 123 (Ridd) [65], Griffiths and SC Derrington JJ said:

65

The relevant principles applicable to the interpretation of an enterprise agreement may be stated as follows:

(i)  The starting point is the ordinary meaning of the words, read as a whole and in context ([Holmes] at 378; City
of Wanneroo v Australian Municipal, Administrative, Clerical and Services Union (2006) 153 IR 426
[(Wanneroo)] at [53]; [Skene] at [197]).

(i) A purposive approach is preferred to a narrow or pedantic approach — the framers of such documents were
likely to be of a ‘practical bent of mind’ ([Kucks] at 184; [Woolworths] at [16]; [Skene] at [197]). The
interpretation ‘turns upon the language of the particular agreement, understood in the light of its industrial
context and purpose’ ([Amcor] at [2]).

(iii)) Context is not confined to the words of the instrument surrounding the expression to be construed
([Wanneroo] at [53]). It may extend to ... the entire document of which it is a part, or to other documents
with which there is an association’ (Short v FW Hercus Pty Ltd (1993) 40 FCR 511 [(Hercus)] at 518;
Australian Municipal, Administrative, Clerical and Services Union v Treasurer of the Commonwealth
(1998) 82 FCR 175 at 178).

(iv) Context may include ‘... ideas that gave rise to an expression in a document from which it has been taken’
([Hercus] at 518).

(v) Recourse may be had to the history of a particular clause ‘Where the circumstances allow the court to
conclude that a clause in an award is the product of a history, out of which it grew to be adopted in its present
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form ...” (([Hercus] at 518).

(vi) A generous construction is preferred over a strictly literal approach ([Geo] at 503-504; [Wanneroo] at [57]),
but ‘Awards, whether made by consent or otherwise, should make sense according to the basic conventions of
the English language. They bind the parties on pain of pecuniary penalties’ ([Holmes] at 380).

(vii) Words are not to be interpreted in a vacuum divorced from industrial realities but in the light of the customs
and working conditions of the particular industry ([Holmes] at 378-379; [Skene] at [197]).

8 In Target Australia Pty Ltd v Shop, Distributive and Allied Employees’ Association [2023] FCAFC 66 (Target) [8]-[9] and
[54]-[56], Bromberg J said:

8 The applicable principles for construing an enterprise agreement were largely not in dispute. The relevant principles
were set out by the Full Court in [Skene] at [197] ...

9 These principles have been cited with approval by the Full Court of this Court on numerous occasions: see Qube
Logistics (Rail) Pty Ltd v Australian Rail, Tram and Bus Industry Union (2021) 308 IR 39 at [32] (Bromberg,
Katzmann and O’Callaghan JJ); King v Melbourne Vicentre Swimming Club Inc (2021) 308 IR 171 at [42]
(Collier, Katzmann and Jackson 1J); Construction, Forestry, Maritime, Mining and Energy Union v Hay Point
Services Pty Ltd (2018) 282 IR 228 at [8] (Reeves, Bromberg and O’Callaghan JJ). There are other contextual
considerations that should be borne in mind when the meaning of an enterprise agreement is being considered
which are discussed at [54]-[56].

54  Enterprise agreements are made through the collective bargaining processes facilitated by Pt 2-4 of the FW Act. It
must be assumed that the general objective of employees in such a bargaining process is to increase their wages and
improve other entitlements. The general objective of the employer is likely to be to reduce employment costs or at
least to resist an overall increase in employment costs. For that reason, industrial bargaining will often involve a
competition between disparate interests and, in circumstances where the economic power of the bargaining parties
is not in equilibrium, the resulting agreement may more likely reflect the inequality of bargaining strength than
industrial fairness. Further, an enterprise agreement will likely reflect the compromises made in the bargaining
process: see Reeves v MaxiTRANS Australia Pty Ltd (2009) 188 IR 297 at [19] (Ryan J). There will often be horse
trading where some new entitlements will be traded for the removal of old entitlements, or some increase or
decrease in an existing entitlement will be agreed to on the basis of an offset made elsewhere. Or perhaps one claim
will not be pursued in order that another is achieved.

55 It is not to be expected that an industrial bargaining process will always produce an agreement where each
entitlement provided will be either objectively reasonable or rational and in harmony with other entitlements, or
based on some objectively discernible purpose that may have explained the reason for its adoption in a predecessor
agreement made under a different bargaining process: see Shop, Distributive and Allied Employees’ Association v
Woolworths Ltd (2006) 151 FCR 513; 152 IR 95 at [26] (Gray ACJ) (SDA v Woolworths). That is not to say that
industrial sensibility may not provide a guide to intent, particularly where one construction of a provision would not
further the industrial interests of either the employer or its employees. But it is to say that the reality of industrial
bargaining must be taken into account in the search for intent. It must be recognised that industrial bargaining is
driven far more by competing self-interests and economic power than by an attempt to rationally balance the
legitimate interest of both the employer and employees in the way that arbitral awards are made or in the way in
which it is assumed legislation like the FW Act is made.

56  Further, even if the exercise of construing an enterprise agreement was far more like construing the meaning of a
statute, a mere inconvenience or the mere existence of tension as between entitlements would not displace the
ordinary or natural meaning of the text. In the absence of an absurdity, or at least a very seriously anomalous result,
a departure from the plain text of the enterprise agreement would not be justified: see Cooper Brookes
(Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 at 320-321 (Mason and Wilson
1)); CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408 (Brennan CJ, Dawson,
Toohey and Gummow 1J); Ganter v Whalland (2001) 54 NSWLR 122 at [38] (Campbell J).

9 In Qube Logistics (Rail) Pty Ltd v Australian Rail, Tram and Bus Industry Union [2025] FCAFC 73 (Qube) [20]-[27],
Katzmann, Wheelahan and Raper JJ said, in the context of an application made by Qube under s 217 of the FW Act to vary an
enterprise agreement to remove an ambiguity or uncertainty:

20 ...[T)he failure of an enterprise agreement to express the common intention of the parties was held by the Full
Court in [Bianco Walling Pty Ltd v Construction, Forestry, Maritime, Mining and Energy Union [2020] FCAFC
50 (Bianco Walling)] to be relevant to the question whether an ambiguity or uncertainty exists...

21  ...In consequence, the Full Court [in Bianco Walling] held that in discharge of its functions under s 217(1) in
ascertaining whether ambiguity or uncertainty exists, the Commission is permitted to have regard to the common
intention of the parties, and to the history of the relevant clause in the enterprise agreement which is the subject of
the application for variation.

22 ...In Bianco Walling, the Full Court at [69] cited the decision of Watson VP in Re Australian and International
Pilots Association [2007] AIRC 303; 162 IR 121 at [17] for the proposition that a significant factor for the
Commission’s exercise of discretion under the corresponding provision in s 170MD(6)(a) of the Workplace
Relations Act 1996 (Vic) was ‘the objectively ascertained mutual intention of the parties at the time the agreement
was made’. The relevance of objectively ascertained mutual intention to the exercise of the power to vary under
s 217 of the [FW Act] was more recently examined by Bell DP in Application by Monash [2023] FWC 1148
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23

24

25

26

27

(Monash) (Bell DP), which was affirmed by the Full Bench on appeal in Monash University v National Tertiary
Education Industry Union [2023] FWCFB 181.

The Commission has held that common intention may be established in a way that bears similarities to the proof of
the actual common intention of parties to a contract for the purposes of the equitable remedy of rectification.
However, it has been stated that s 217 is not simply a statutory analogue of rectification: see Bell DP in Monash at
[142]. In relation to a non-greenfields agreement, the reasons for which s 217 cannot be a statutory analogue to the
equitable remedy of rectification include that an enterprise agreement is not an infer partes agreement like a
common law contract. It is an agreement in name only: Toyota Motor Corporation Australia Ltd v Marmara
[2014] FCAFC 84; 222 FCR 152 (Toyota) at [88] (Jessup, Tracey and Perram JJ), cited in Bianco Walling at [60].
An enterprise agreement is an instrument which, under a statutory framework, is negotiated by bargaining
representatives, is voted upon by employees whom it will cover, and is then subject to approval by the Commission
before it commences operation. Not all employees who will be covered by an enterprise agreement need to assent to
its terms. As Bell DP observed in Monash at [148] and [149], it is not necessary that all employees vote, and it will
often be unknown how employees voted let alone how employees affected by a particular clause might have voted
or considered the clause, and that any requirement to identify a common understanding among a potentially
disparate group of employees brings greater challenges to ascertaining the common intention of parties to a
common law contract...

As to the principles for ascertaining the actual common intention of parties to a contract, they were addressed in
Simic v New South Wales Land and Housing Corporation [2016] HCA 47; 260 CLR 85 (Simic). The following
passage from the judgment of Kiefel J in Simic at [42] was cited by Bell DP in Monash at [141], and by the Full
Bench in the present case at FB [46]:

What is necessary to be shown is the actual intention of each of the parties. This has often been referred to by
intermediate appellate courts as the subjective intention of the parties. A court, in determining whether the
burden of proof is discharged, may be said to view the evidence of intention objectively, in the sense that it
does not merely accept what a party says was in his or her mind, but instead considers and weighs admissible
evidence probative of intention. It is in this sense that statements such as that of Hodgson J in Bush v
National Australia Bank Ltd [(1992) 35 NSWLR 390 [(Bush)], 406], that common continuing intention
‘must be objectively apparent from the words or actions’ of each party, may be understood.

In their joint judgment in Simic, Gageler, Nettle and Gordon JJ stated at [104]:

The issue may be approached by asking — what was the actual or true common intention of the parties? There
is no requirement for communication of that common intention by express statement, but it must at least be
the parties’ actual intentions, viewed objectively from their words or actions, and must be correspondingly
held by each party.

(Citations omitted in original)

Gageler, Nettle and Gordon JJ also cited [Bush], where at 405-406 Hodgson J approved the following summary of
basic principles set out by Tipping J in Westland Savings Bank v Hancock [1987] 2 NZLR 21 at 29-30:

1. That, whether there is an antecedent agreement or not, the parties formed and continued to hold a single
corresponding intention on the point in question.

2. That such intention continued to exist in the minds of both or all parties right up to the moment of
execution of the formal instrument of which rectification is sought.

3. That while there need be no formal communication of the common intention by each party to the other
or outward expression of accord, it must be objectively apparent from the words or actions of each party
that each party held and continued to hold an intention on the point in question corresponding with the
same intention held by each other party.

4.  That the document sought to be rectified does not reflect that matching intention but would do so if
rectified in the manner requested.

There are four points of importance arising from Simic and the cases cited in the joint judgment at [104]. The first is
that common intention must exist in the minds of the parties. The second is that there does not need to be any
express or outward communication of the common intention. The third is that common intention is concerned with
the subjective or actual intention of each party: see Ryledar Pty Ltd v Euphoric Pty Ltd [2007] NSWCA 65; 69
NSWLR 603 at [267] (Campbell JA, Mason P agreeing). The fourth is that the objective ascertainment of common
intention of each party by reference to their words or actions is concerned with the proof of their actual intention. It
is not a search for an objectively attributed common intention: see Simic at [19] (French CJ) and [48] (Kiefel J).
Recourse to objectively ascertained facts in proof of actual intention serves to meet the ‘high standard’ to which
common intention must be proved in order to displace the terms chosen by the parties in the written instrument: see
Simic at[41] (KiefelJ); and Seymour Whyte Constructions Pty Ltd v Ostwald Bros Pty Ltd (In Lig) [2019]
NSWCA 11; 99 NSWLR 317 at [13]-[15] (Leeming JA). The Commission has adopted a similar approach to
applications under s 217 based upon establishing a common intention. In Monash, in a passage that was cited with
approval by the Full Bench in the present case at FB [47], Bell DP stated at [145]:

‘Common intention’ — however approached — for the purposes of an enterprise agreement is not lightly found.

10 In Australian Workers’ Union v UGL Resources (Contracting) Pty Ltd [2025] FCAFC 107 (UGL) [12]-[16] and [74]-[77],
Raper, Dowling and Longbottom JJ said:
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11

PRINCIPLES OF CONSTRUCTION

12

13

14

The parties agreed that the relevant principles governing the construction of enterprise agreements are
uncontroversial and not in dispute. The parties were content to accept the summary provided in [Ridd] at [65]
(Griffiths and SC Derrington JJ). These principles as summarised by Ridd are: ...

UGL also relied on Treasury Wine Estates Vintners Ltd v Pearson [2019] FCAFC 21; 268 FCR 12 [(Treasury
Wines)] at[72]-[79] (Rares, Perry and Charlesworth JJ). In that case, the Full Court read down the automatic
application of the clause in question because it was qualified by other clauses in the relevant enterprise agreement.
The Full Court arrived at this conclusion by considering that the relevant clause should be read as part of the
enterprise agreement as a whole, having regard to the industrial and legislative context in which it was made, its
industrial and stated purposes, and how reasonable persons in the position of the parties would have understood it
(at [75]). The Full Court also considered the incongruous result produced if a literal construction of the relevant
clause was adopted (at [79]).

For the following reasons, ultimately, when the text is construed within the wider context of the Agreement, UGL’s
construction must be preferred.

THE TEXT OF CLAUSE 14.8

15

16

Consistent with those principles, it is appropriate to return to the words of cl 14.8:

If an employee is required to work in excess of 10 hours per shift, the employee will be paid the flat Shift
Over Cycle rate at Appendix 4(b) for those hours. Shift Over Cycle rates do not attract superannuation as they
do not form part of the Ordinary Time Earnings. For example, where the rostered hours are 10 hours per day
and an employee is required to work an additional one hour then this one hour shall be paid at the Shift Over
Cycle Rate.

The ordinary meaning of the words in the first sentence are unambiguous: where an employee is required to work in
excess of 10 hours per shift they will be paid at the Shift Over Cycle rates. However, as the principles direct and as
both parties accepted, those words must be read as a whole and in context.

THE PURPOSE OF THE AGREEMENT AND THE RATE

74

75

76

77

In line with the approaches in Ridd and Treasury Wines, it is appropriate to have regard to the purposes of the
Agreement and the purpose of the rate itself.

The objective of the parties to the Agreement is expressed at cl 2.4. It is ‘to ensure that the UGL operations on
Woodside operated facilities remain highly competitive and sustainable, committed to zero harm and focused upon
productivity, quality and performance improvement’. Clause 2.3 also provides that:

UGL and the employees are committed to genuinely identifying and implementing measures to improve
productivity and efficiency at the site/s during the life of this Agreement, and are committed to continuous
improvement programmes.

UGL submitted that its construction gives effect to these stated objectives. UGL referenced in oral submissions the
objectives of remaining competitive and improving productivity and efficiency contained within those clauses,
however, it was not explained how these purposes favour UGL’s construction. The AWU submitted that there is no
indication that its construction, which would require Shift Over Cycle rates to be paid to the employees, would in
any way stop UGL from being competitive. The AWU otherwise submitted that the objective of flexibility is
provided by the broad rights under the Agreement for UGL to change its shift patterns in response to changing
circumstances. In our view, the objectives in cll 2.3 and 2.4 do not clearly suggest that either construction should be
preferred.

As for the purpose of the Shift Over Cycle rates itself, for the textual and contextual reasons identified above, we
accept UGL’s submission that the purpose of the rate was to compensate an employee for having to work over
ordinary rostered hours. We do not consider that the purpose of the clause is to compensate for the inconvenience of
being required to work any shift over 10 hours.

In Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Opal Packaging Australia Pty Ltd
[2026] FCAFC 54 (Opal) [25] and [45]-[50], Raper and Longbottom JJ said, in the context of a claim brought by the AMWU
that Opal had breached s 50 of the FW Act by not complying with the dispute resolution clause which provided that ‘work
shall continue normally and the status quo remain’:

25

45

There was no dispute as to the applicable principles of construction which apply to enterprise agreements, as
recently enunciated by the Full Court, in [UGL] at [12], concurring with and summarising the principles as
contained in the Full Court in [Ridd] at [65], as follows: ...

It was submitted by the AMWU that the Court ought to take into account the historical evolution of the clause. The
Court’s attention was drawn to nine predecessor enterprise agreements (with various past entities) that have been
created under numerous different industrial statutes, namely the Industrial Relations Act 1988 (Cth) and then the
Workplace Relations Act 1996 (Cth) [(WR Act)]. Those predecessor dispute resolution clauses were much less
prescriptive. They required that, while the dispute procedures were being followed, ‘work [should] continue
normally’ and that no party would be prejudiced as to final settlement by the continuance of work. It was submitted
that, by this history combined with similar provisions in the underlying industrial awards (neither of which
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46

47

48

49

50

contained the phrase ‘the status quo remain’), this context points to a ‘deliberate departure’ by the industrial parties
from a consideration of the preservation of the undertaking of ‘work’ simpliciter. Similarly, it was submitted that
the combined operation of each of the subclauses in cl 16.3 comprised a greater constraint on
Opal’s managerial prerogative than would have been the case if the model clause (created by the FWC after the
inception of the FW Act) had been adopted. Lastly, it was submitted that account ought be taken of the words in the
phrase having an ‘industrially significant meaning themselves’ by reference to industrial decisions, in very different
industrial and statutory contexts, from the 1980s and 1990s. It was submitted that these decisions reveal that the
term ‘status quo’ is directed to disputes about the interference with managerial prerogative.

We are not persuaded that much clarity may be gained from the industrial history nor broader industrial context. In
this case it is the text itself which reveals purpose and meaning. However, we do accept, consistent with the
AMWU'’s submission, that the parties chose to depart from a less-prescriptive clause. We are of the view that, in
divining the meaning of the clause, the whole of the clause and the combined effect of each of its contingent parts
must be taken into account...

Attention was given by both parties, before the primary judge, to three previous decisions of this Court which
required it to grapple with the effect of other dispute resolution clauses: Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union v Ardmona Foods [2006] FCA 1039; 155 IR 211; [Construction,
Electrical, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v Thiess Pty Ltd [2011]
FCA 1020]; and Civil Air Operations Officers’ Association of Australia v Airservices Australia [2021] FCA 1313.

Each case concerned differently crafted dispute resolution clauses... Ultimately, the primary judge determined
correctly that each decision was ‘of limited assistance’ (at [41]) given the obvious linguistic differences between
each clause and adopted the observation of O’Callaghan SDP in United Voice v Transfield Services (Australia) Pty
Ltd [2015] FWC 4177 at [18] namely that the interpretation of these provisions is dependent on the way in which
they are drafted, the provisions or issues that are in dispute and the particular circumstances of the dispute. We
concur with this observation. We can discern no error in the primary judge’s apparent acceptance (at [42]) that there
existed an alternate hypothesis postulated by Opal as to what the extrinsic material may reveal about the parties’
intention and this undercut the persuasiveness of the AMWU’s submissions regarding the clause’s history.
Regardless, the history of the clause is of limited assistance.

However, it is clear that the parties intended, from the evolution of the clause, for the dispute resolution procedure
to be more prescriptive than its predecessor instruments. Further, it is clear that each sub-clause in combination did
intend to ensure obligations and protections of some width. The text reveals that Opal intended to give employees
additional protections (by way of cl 16.3(c)). The fact that they did more than was in the previous iterations of the
Opal Agreement is significant, including by entering the fray on the issue of ‘status quo’ and what is contained in
cl 16.3(c).

We do not accept that this reading, according to Opal, would be practically absurd. The AMWU accepts, as it is
required to, that the relevant state of affairs is limited to that in dispute. Further, as we have found, the status quo
does not reach back further than upon the initiation of the dispute. We do not accept that absurdity exists by reason
of a potential to impede Opal’s ability to negotiate, primarily at the site level. The text is clear. It appears that the
parties chose deliberately to have a clause of this kind, in terms which were more expansive regarding rights than
the model clause and previous iterations.

12 In OS ACPM Pty Ltd v Mining and Energy Union [2026] FCAFC 59 (OS ACPM) [27]-[35] and [71], Raper and Shariff JJ
said, in the context of a dispute over the true construction of clauses concerning entitlements to public holidays and shift work
in the Black Coal Mining Industry Award 2010 and the Black Coal Mining Industry Award 2020:

27

28

29

30

31

The principles governing the construction of industrial instruments were recently distilled in [UGL] at[12],
concurring with and summarising the principles as contained in the Full Court in [Ridd] at [65]:...

Although these principles are often cited, care must be exercised to ensure that there is not indiscriminate
application of them to all ‘industrial instruments’, without accounting for differences in the nature of those
instruments and how they have evolved over time under different statutory regimes regulating Australian industrial
and workplace relations. The principles applicable to the interpretation of enterprise agreements made under the FW
Act may not neatly apply to modern awards made under the same Act. Care must be taken to have regard to the
statutory scheme under which instruments are made. We will return to this issue further below.

As will be evident from the disposition below, the parties, but particularly the MEU, sought to aid their
interpretation of the disputed clauses by the relevant ‘context’, being the historical evolution of the awards and
associated Tribunal (being the former Coal Industry Tribunal), Commission and Full Court decisions said to divine
the intent or purpose of the provisions. These submissions appeared to mirror certain of the arguments before, and
adopted by, the primary judge, as will be apparent from the above.

Whilst it may be accepted that account may be taken of the broader context (as observed by the Full Court in UGL,
at points (3), (4) and (5) above), we would note the obvious: First, context is not an end in itself, the language of the
instrument remains the start and end point: King v Melbourne Vicentre Swimming Club Inc [2020] FCA 1173
[(King)] at [123].

Secondly, the context needs to be established in fact and account needs to be taken as to what can truly be presumed
from that context. As is evident from the primary judge’s reasons, certain presumptions were made as to what
constituted the genesis for the disputed provisions, by the identification of certain historical stepping stones on the
path to the current relevant iterations of the awards. However, the history does not reveal a complete path and the
history does not reveal so clear a bright line as to intention as the MEU urged and the primary judge accepted.
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Thirdly, within the consideration of context, submissions are made about the ‘intention’ of the ‘framers’ no doubt
alluding to that aspect of Madgwick J in [Kucks] at 184. Given an award has a legislative or quasi-legislative force
in the process of construction, as adverted to by Wheelahan J in King at [122], the search is not for the actual
subjective intent of the makers of the instrument, but the process of construction must direct attention to the words
that are actually used, citing Zheng v Cai [2009] HCA 52; 239 CLR 446 at [28] (French CJ, Gummow, Crennan,
Kiefel and Bell J)); Certain Lloyd’s Underwriters v Cross [2012] HCA 56; 248 CLR 378 at [25] (French CJ and
Hayne J); [Holmes] at 379 (French J).

Fourthly, the inquiry is to discern the objective, expressed intention from the text of the instrument in light of
context and purpose: [Amcor] at [2] (Gleeson CJ and McHugh J); SZTAL v Minister for Immigration & Border
Protection [2017] HCA 34; 262 CLR 362 at [14] (Kiefel CJ, Nettle and Gordon JJ).

Fifthly, in this case the ‘intention’ is said to have manifested from the surrounding industrial practices prior to or
after the inception of the instrument. Care needs to be taken with respect to both. As to the former, it cannot be
presumed merely because of a practice before the inception of an instrument that it was intended, without more
(from the text or other extrinsic material) that the instrument sought to cement that practice. As to the latter, as the
principles of [sic] associated with post-contractual conduct reveal, caution must be exercised. Different
considerations arise when divining ‘intention’ with respect to enterprise agreements (where parties have negotiated
and sought approval from the Commission with respect to an agreement). The form of the bargain is not without
complexity as recognised in [Toyota] at [88]-[89] and does not sit comfortably with contractual notions given those
who are the subject of the instrument may not have voted in favour of it at its inception: See the reasoning of the
Full Court in [Qube] at [23]. Therefore, care must be taken when attempting to apply jurisprudence arising in the
context of enterprise agreements to industrial awards and vice versa.

Sixthly, the derivation of ‘intention’ involves consideration of the particular species of instrument, taking into
account how the instrument was created, as divined from the process required under the applicable statute...

It may be accepted that, where the language of an industrial instrument is ambiguous or susceptible of more than
one meaning, evidence of ‘surrounding circumstances’, being a reference to ‘the objective framework of facts’, is
admissible to assist in its interpretation: BP Australia Pty Ltd v Nyran Pty Ltd [2003] FCA 520; 198 ALR 442 at
452-453, cited in Construction, Forestry, Mining and Energy Union v Hail Creek Coal Pty Ltd [2015] FCAFC
149 at [59]. Indeed, even without ambiguity account may be taken of the surrounding context. Those objective
facts, including industry practice (the customs and working conditions of the particular industry), may establish a
common understanding or intention: Ridd at [65]; Civil Air Operations Officers’ Association of Australia v
Airservices Australia [2021] FCA 1030; 309 IR 443 at [64]. The probative force of a mass of evidence may be
cumulative such that it is pointless to consider the degree of probability of each item of evidence separately: Qube
at [164]. However, as conceded by the MEU, proof of common understanding will not arise merely because a
particular clause has a history of consistent application and will depend on the nature and extent of the evidence and
indeed, as adverted to above, by reference to the nature of the instrument and the applicable legislative process by
which the instrument was created. As a consequence, care must be taken when citing previous authority, so as to
ensure that the circumstances are truly analogous.

The CFMEU’s evidence
13 The CFMEU called six witnesses.

14 The CFMEU filed a witness statement of Thomas Meagher (Mr Meagher), lawyer (Exhibit C1: court book, pp 114-120),
attesting that the following documents are true copies of records held by the CFMEU:

TM-4: Email of 16 February 2021 with attached Memorandum (Exhibit C2: court book, pp 422—423).
TM-10: Email of 26 July 2021 (Exhibit C3: court book, pp 616—617).

TM-11: File from Fair Work Commission (Exhibit C4: court book, pp 618-914).

TM-12: Memorandum dated 18 May 2022 (Exhibit C5: court book, p 915).

TM-13: Email of 20 May 2022 with attachment (Exhibit C6: court book, pp 916-919).

TM-14: Email of 23 May 2024 with attached letter (Exhibit C7: court book, pp 920-971).

TM-15: Email of 28 May 2024 with attached letter (Exhibit C8: court book, pp 972-974).

TM-24: Consumer Price Index: Concepts, Sources and Methods (Exhibit C9: court book, pp 1048-1052).
TM-25: Purposes and uses of consumer price indexes (Exhibit C10: court book, pp 1053-1061).

TM-16: CFMEU membership extract (Exhibit C11: court book, pp 1062—1067).

Mr Meagher gave the following evidence under cross-examination:

15

(a)
(b)
(c)
(d)
(e)
®
(8)
(h)
@
G

(a) He commenced employment with the CFMEU as an assistant in October 2021 and commenced as a lawyer in

October 2024.

(b) He was not involved in the negotiations of the Agreement.

(c) The Agreement was approved in August 2021, prior to him working for the CFMEU.

(d) He obtained the documents attached to his witness statement from the records in the CFMEU’s filing system.!
16 The CFMEU filed a witness statement of Rhys Cardinal (Mr Cardinal), industrial officer (Exhibit C12: court book, pp 121-
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123), attesting that the following documents are true copies of records, including the CPI data he downloaded from the
Australian Bureau of Statistics (ABS) website on 14 May 2026:

(a) RC-1: Building and Construction General On-site Award 2020 (Exhibit C13: court book, pp 309-417).
(b) RC-2: ABS CPI data release — December 2020 (Exhibit C14: court book, pp 975-1008).

(c) RC-3: ABS CPI data release — March 2021 (Exhibit C15: court book, pp 1009-1036).

(d) RC-4: Data Download — A2325826V (Exhibit C16: court book, pp 1037-1047).

Mr Cardinal gave the following evidence under cross-examination:

(a) He commenced working at the CFMEU in April 2023.

(b) He was not involved in the negotiations of the Agreement.

(¢) The negotiations for the Agreement had concluded before he commenced working for the CFMEU.?

The CFMEU filed a witness statement of Malcolm Brownlee (Mr Brownlee), painter and CFMEU delegate during the
bargaining for the Agreement (Exhibit C17: court book, pp 124-125). Mr Brownlee states that he did not attend the meeting at
which Programmed explained the terms of the Agreement. He states that he did not hear, or see any document referring to,
a proposal to calculate pay increases using quarterly CPI. Mr Brownlee states that he would not have voted in favour of the
Agreement if he had known Programmed intended to apply quarterly, rather than annual, CPI.

Mr Brownlee gave the following evidence under cross-examination:

(a) He attended the earlier but not the later bargaining meetings.

(b) He did not attend the fourth and fifth bargaining meetings.

(c) He did not attend the explanation meeting where the Agreement’s terms were explained by Programmed.

(d) He does not recall receiving the Memorandum dated 7 May 2021 ‘because it’s that long ago’ but accepts that it is possible
he did receive it, and that it is a more than likely possibility that he read it at the time.

(e) Itis possible that the Memorandum dated 10 June 2021 was sent to him and quite possible that he read it at the time.

(f) He does not recall reading the email dated 5 July 2021 and its four attachments but accepts that it is more than possible he
read them.

(g) He agrees that every painter who had a Programmed email would have received the email dated 5 July 2021.3

The CFMEU filed a witness statement of lan Todd (Mr Todd), painter (Exhibit C18: court book, pp 126—127). Mr Todd states
that, during negotiations for the Agreement, he occasionally spoke with the delegates, who did not inform him of any proposal
to change the CPI pay increase from an annual to a quarterly measure. Mr Todd states that he did not attend the meeting at
which Programmed explained the terms of the Agreement. He did not hear anyone refer to quarterly CPI or to a change in the
wording of the CPI clauses. Mr Todd states that he would not have voted in favour of the Agreement had Programmed
explained that it intended to apply quarterly CPIL.

Mr Todd gave the following evidence under cross-examination:

(a) He was not a delegate or an official of the CFMEU and did not attend any bargaining meetings.

(b) He did not attend the explanation meeting where Programmed explained the final terms that went into the Agreement.
(c) He recalls receiving and reading the Memoranda dated 7 May 2021 and 10 June 2021.

(d) He does not recall receiving the email dated 5 July 2021 but accepts that it is possible he did receive it.

(e) He does not recall reading the four attachments to the email dated 5 July 2021 but accepts that it is possible he did read
them.

(f) He accepts it is more than possible that he read the tracked-changes document.*

The CFMEU filed a witness statement of Gary MacFarlane (Mr MacFarlane), painter and CFMEU delegate during the
bargaining for the Agreement (Exhibit C19: court book, pp 128-130). Mr MacFarlane states that he was unable to attend the
bargaining meetings on 16 April 2021 and 10 June 2021. However, he remained in regular communication with the other two
delegates, Mike Warner and Mr Brownlee, and neither informed him that Programmed was proposing to use quarterly CPI. The
CFMEU’s organiser, Brad Upton (Mr Upton), did not inform him that he had agreed to quarterly CPI. Mr MacFarlane states
that, as a delegate, he would not have authorised Mr Upton to do so. He does not believe that Mr Upton agreed to quarterly CPI
because the CFMEU does not reach agreements without first consulting its delegates and members. He states that the
employees covered by the Agreement are no exception, particularly because ‘almost all’ of them are CFMEU members.
Mr MacFarlane states that he would not have voted in favour of the Agreement had Programmed told him it intended to use a
CPI figure based on a three-month snapshot.

Programmed raised a hearsay objection and an opinion objection to paragraphs 5 and 6 of Mr MacFarlane’s witness statement
on the basis that Mr MacFarlane is giving evidence of the understanding of others in those paragraphs.’ In these paragraphs,
Mr MacFarlane states that his own understanding, ‘and the understanding of the other painters I have talked to’ was that the
Agreement would follow the same annual indexation as the 2015 and 2018 agreements, and that if ‘the company had told us
they were going to use a three-month snapshot’ that he would not have voted in favour of the Agreement, and ‘based on my
discussions with the other painters, they would not have agreed to this either.” I will return to the admissibility of this evidence
later in these reasons.

Mr MacFarlane gave the following evidence under cross-examination:
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(a)
(b)
(c)
(d)
(e)
®
(8)
(h)
@

0
(k)

He retired in May 2024.

He attended the earlier bargaining meetings with Mr Upton and Mr Brownlee. He did not attend the later meetings.

He did not attend the meeting in July 2021 convened by Programmed to discuss and explain the terms of the Agreement.
He recalls receiving the Memoranda.

He does not recall receiving emails about the negotiations.

He accepts his recall is affected by the fact the emails were sent more than five years ago.

He cannot recall receiving the Memorandum dated 7 May 2021, but he would have read it if it was sent to him.

It is possible that he read the Memorandum dated 10 June 2021.

He does not recall reading the email dated 5 July 2021 and its four attachments but accepts that it is possible that he read
them.

He did read the Memorandum dated 5 July 2021.
It is possible that he read the document at page 527 of the court book (the tracked-changes document).®

25 The CFMEU filed a witness statement of Brett Bates (Mr Bates), Project Manager, formerly painter and decorator (Exhibit
C20: court book, pp 133—134). Mr Bates states that, during negotiations for the Agreement, he spoke with the delegates on
several occasions. During his discussions with the delegates, he did not hear any reference to quarterly CPI. He did not attend
the meeting at which Programmed explained the final terms of the Agreement. Mr Bates states that he would not have voted in
favour of an agreement that used a quarterly measure of CPI.

26 Mr Bates gave the following evidence under cross-examination:

@
(b)
(©

(d)
(e
®
(2
(h)
@

()
(k)
M

(m)

He was not a delegate or official of the CFMEU and was not present at any bargaining meetings.
He did not attend the meeting that explained the terms of the Agreement.

He does not recall receiving emails about the negotiations because ‘it’s a long time ago’ but accepts that it is possible he
received the emails.

He does not recall receiving any of the Memoranda.

He does not recall reading the Memorandum dated 7 May 2021 and does not accept it is possible he read it. He says ‘I
don’t remember seeing the email, so I wouldn’t have read it’. When questioned further, he says ‘Well, it’s possible
I’ve seen the email. But I haven’t read it, no.’

He accepts Programmed’s evidence that he was sent the Memorandum dated 7 May 2021 via email is not wrong.

It is possible he was sent the email attaching the Memorandum dated 10 June 2021, but he has no recollection of reading
the Memorandum dated 10 June 2021.

It is possible he received the email dated 5 July 2021.

It is unlikely that he read the email dated 5 July 2021, because it was received during his time as a Foreman when he did
not read all of his emails unless they were relevant to the job he was undertaking on the day. While ‘it’s the wrong
thing not to read things’, he relied on the shop steward to inform him about the negotiations.

It remains possible that he read the email dated 5 July 2021, he just cannot recall because ‘it was a long time ago’.
He does not recall reading the Memorandum dated 5 July 2021 but accepts it is possible that he read it.

He does not recall reading the tracked-changes document. He says, he would remember if he read this document. He says,
he does not recall seeing these documents in any emails. He hardly checked Programmed emails ‘unless they were
job specific’.

He does not recall reading the ‘Explanation of Terms Document June 2021’7 (explanatory table) but accepts that it is
possible that he did.}

The CFMEU’s submissions
27 Clause 10.2 of the Agreement states:

10.2 Wage Rate Increases

a)  In recognition of the productivity improvements which flow from the adoption of the co-operative and efficiency
measures agreed to herein, the wage rates as prescribed in Appendix B hereof shall apply to all employees covered
by this Agreement.

b) The increases arising from this clause are to be the only wage increases allowable during the period of this
Agreement, and any other increases to wages and allowances arising, whether by decision of the Fair Work
Commission or otherwise, shall not apply to the wage rates of employees employed under this Agreement, so long
as the wage rates do not fall below the basic periodic rate of pay applying under ‘Modern Awards’ to the
classification of the position held by the employee.

c) However, expense related allowances will be varied if these allowances fall below the Award due to increases by
the Fair Work Commission varying the Award and increasing such allowances.

28 The CFMEU contends:

(a)

By cl 10.2 of the Agreement, its makers:
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(b)

®

(2

(h)

(@)

(1) By cl 10.2(a): took a particular view of the role of wages under the Agreement: they are a reward in
exchange for productivity improvements; they are not merely the outcome of negotiations.

(i1) Appendix B — Career Progression outlines the career structure that ‘applies under this Agreement’, from
General Labourer, to Painter, Painter 1, Painter 2, Foreperson 1, Foreperson 2, Foreperson 3 and
Foreperson 4. Therefore, the reference to Appendix B is not an error, but refers to the trigger for payment
of the wage rates in Appendices A and C.

(i) By ¢l 10.2(b): linked wage increases to the annual increases in the underlying award, and required the wage
rates in the Agreement to keep pace with the rates of pay under the award arising from the annual wage
reviews to be conducted by the FWC in each financial year under s 285 of the FW Act.

(iv) By ¢l 10.2(c): linked increases in the expense-related allowances (travel allowance/fares, distant work
allowance (employee’s own vehicle) and living away from home allowance) to the underlying award,
which adjusts the expense-related allowances annually, and in accordance with annual CPI:

B.2.2 Adjustment of expense-related allowances

(a) At the time of any adjustment to the standard rate, each expense-related allowance will be
increased by the relevant adjustment factor. The relevant adjustment factor for this purpose is
the percentage movement in the applicable index figure most recently published by the [ABS]
since the allowance was last adjusted.

(b) The applicable index figure is the index figure published by the [ABS] for the Eight Capitals
Consumer Price Index (Cat No. 6401.0), as follows:

Allowance Applicable Consumer Price Index figure

Tools and protective or other clothing or | All groups
equipment allowance

Compensation for clothes and tools All groups

Meal allowance Meals out and take away foods sub-group

Living away from home—distant work Domestic holiday travel and accommodation
sub-group

Camping Average of Food and non-alcoholic beverages,
housing and transport groups

Fares and travel patterns allowance Transport group

Weekend return home Transport group

Transport and transporting tools Transport group

It is accepted that the predecessor 2015 and 2018 agreements contain cl 10.2 in identical terms. If any inference is to be
drawn from this, it should be one of continuity with the manner in which the 2015 and 2018 agreements operated,
which is that CPI means annual CPI.

The second and third dot points of Appendix A provide for annual wage increases. They apply for a period of a year. The
increase in the first dot point applies from the first pay period on or after 1 April 2021 and runs for a year until the
first full pay period on or after 30 March 2022. The increases in the second and third dot points also apply for a
year each.

The words following the three dot points in Appendix A do not appear in Appendix C. Therefore, the only reference to a
‘quarter’ in Appendix C is contained in the words ‘for the relevant quarter’. Otherwise, the relevant parts of
Appendices A and C are the same.

While the parties dispute the correct construction, they do not dispute the task of construction: to find the objective,
expressed intention from the text of the Agreement in light of context and purpose: OS ACPM [33].

The makers of the Agreement rely on CPI as a determinant of the financial outcomes in Appendices A and C because they
were concerned that wages do not fall behind the increase in the cost of living.

Programmed’s contention that wage increases under the Agreement are merely the product of negotiation should be
rejected based on the text of ¢l 10.2(a).

Programmed’s contention that the documents sent to employees explained the meaning of the CPI reference should be
rejected based on the evidence.

On 7 May 2021, Programmed sent a memorandum to employees outlining the offer it was prepared to make:

On 16 April 2021, we met with your nominated delegates and the CFMEU to discuss your responses to our
offer, which we proposed on 9 April 2021.

The feedback was generally positive, and we are hopeful that we will reach agreement in the near future.

Based on these discussions and our current position, the business would like to offer the following wage rate
proposal;

- We have improved our offer to adjust, should CPI increase above 2.5%, for 2022 & 2023;

[ 2021: 2% increase,
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0 2022: 2.5% increase or Perth CPI for the relevant quarter (whichever is higher), &
o 2023: 2.5% increase or Perth CPI for the relevant quarter (whichever is higher).

*Note: the first increase will be applied in the first pay period following a majority vote of the Enterprise
Agreement, the proceeding increases will be applied in the first pay period 12 months from the previous
increase.

(j) The reference to improving its ‘offer to adjust, should CPI increase above 2.5%, for 2022 & 2023’ reflects the parties’

concern with CPI increasing in those years. It contemplates the triggers for wage increases are the CPI increases for
the relevant years.

(k) On 10 June 2021, Programmed sent a memorandum to employees:

On Thursday 10 June 2021, we held a discussion with your nominated delegates and the CFMEU to hear your
feedback to the offer proposed by Programmed on 7 May 2021. This was an adjusted proposal as we would
like to reach agreement in the near future.

Our business has seen great success so far this year and we anticipate promising opportunities. However, we
would like to maintain the recovery from an enormously challenging year in 2020. As previously expressed, we
would like to achieve this with all of you, creating an ongoing, stable future for us all. Our offer is one that can
support this growth and stability, now and into the future.

Therefore, we notified your nominated [delegates] and the CFMEU, that our previous proposal as offered on 7
May 2021, will remain as is;

o 2021: 2% increase,
0 2022: 2.5% increase or Perth CPI for the relevant quarter (whichever is higher), &
0 2023: 2.5% increase or Perth CPI for the relevant quarter (whichever is higher).

*Note: the first increase will be applied in the first pay period following a majority vote of the Enterprise
Agreement, the proceeding increases will be applied in the first pay period 12 months from the previous
increase.

(1) This memorandum merely uses the language of the Agreement of ‘Perth CPI for the relevant quarter’.

(m) Those words do not clearly distinguish between annual CPI and quarterly CPIL

(n) The only person who asserts that those words clearly convey quarterly CPI is Programmed’s witness, Ms Sheppard.

(0) On 5 July 2021, Programmed sent a memorandum to employees:

I am pleased to announce that on Tuesday 26 [sic] June 2021, I was notified by the CFMEU and your elected
delegates, following all our ongoing discussions that we had reached an in-principle agreement. In order to
provide you all a clear understanding of the changes and what they mean we have provided a summary below;

- No reduction in terms
- A 2021 wage increase, of 2%, effective from the 1st full pay period on or after 1 April 2021.

- A 2022 wage increase, of 2.5% or Perth CPI for the relevant quarter (whichever higher), effective the 1st
full pay period on or after 30th March 2022.

- A 2023 wage increase, of 2.5% or Perth CPI for the relevant quarter (whichever higher), effective the 1st
full pay period on or after 30th March 2023.

- The amalgamation of the productivity bonus to the current base rates, pro-rataed to exclude 4 weeks for
annual leave,

- A 3-year term,

- A contribution of $175.00 to the purchase of boots,

- A travel clause that is clear and provides for the various scenarios that can arise,

- A commitment to pay for reasonable parking after the preference of carpooling has been exhausted,
- Updates to the classifications to provide for career progression and workforce longevity &

- Administrative updates to reflect the Award, the Fair Work Act, the National Employment Standards and
the Model Clauses as provided by the Fair Work Commission.

(p) Ms Sheppard’s evidence in re-examination was that Programmed was trying to save money in changing from annual CPI

to quarterly CPL. If that is so, and what was intended to be included in the Agreement was quarterly CPI, then this
memorandum, referring to ‘no reduction in terms’ is untrue.

(qQ) Programmed provided an explanatory table to employees, explaining the amendments to Appendices A and C:

APPENDIX A Wage Rates This Appendix details the pay rates for the life of the

agreement. The classifications in this agreement include;
- Apprentice Yrl
- Apprentice Yr2
- Apprentice Yr3
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- Apprentice Yr4

- Adult Apprentice Yrl
- Adult Apprentice Yr2
- Adult Apprentice Yr3
- Adult Apprentice Yr4
- General Labourer

- Painter

- Painter 1

- Painter 2

- Forepersonl

- Foreperson2

- Foreperson3

- Foreperson4

This clause also states that increases relevant to the Perth
consumer Price Index will be from the quarter prior to the
nominated increase.

APPENDIX B Career Progression This Clause sets out the career progression structure,
including timeframes, rates of pay and opportunity for
progression under this agreement from General Labourer
through to the Foreperson 4.

APPENDIX C Allowances This clause provides all those allowances not included in
clause 14, including clarification that where an allowance in
Appendix B applies as well the higher allowance will be
effective. It also includes the increases that apply are
outlined and that increases relevant to the Perth consumer
Price Index will be from the June quarter prior to the
nominated increase. Furtherto this definitions of all
allowances are provided.

The explanation of Appendix A states that the increases relevant to the Perth CPI ‘will be from the quarter prior to the
nominated increase’ and there is clearly a mistake in Appendix C by referencing ‘from the June quarter’ when the
words in the Agreement are ‘from the relevant quarter’.

The explanatory table used language materially similar to that in the 2015 and 2018 agreements, which Programmed
accepts referred to annual CPI. The CFMEU submits that this is what Programmed was communicating to employees
in this explanatory table.

At best, Programmed made no distinction between annual CPI and quarterly CPI in its explanatory table. At worst,
Programmed suggested to employees that the Agreement would refer to annual CPI, not quarterly CPI.

In summary, Programmed’s contention at paragraph 45 of its written submissions that the explanatory table explained to
employees that Appendices A and C refer to quarterly CPI, cannot be accepted.

Therefore, it makes sense for the wage increases to be based on annual CPI because the parties were accounting for the
erosion of wages by the increase in the cost of living.

Additionally, the same mechanism appeared in the 2015 and 2018 agreements: wage increases were set at a specified
percentage, subject to a higher increase if annual CPI exceeded that percentage.

Furthermore, the use of the word ‘quarter’ in each of Appendices A and C does not assist Programmed. There is no
dispute that in the 2015 and 2018 agreements the parties applied annual CPI, and yet the 2015 and 2018 agreements
also use the word ‘quarter’. Otherwise, one cannot refer to CPI data at all. This is because it was not until recently
that the ABS began publishing CPI data more frequently than quarterly.

Programmed’s contention at paragraph 41 of its written submissions, that the ‘basic principle’ of interpretation is that
amendments are not to be treated as superfluous or insignificant; instead, amendments are to be interpreted as giving
effect to an intention to change the meaning and operation of the text, is unsupported by the authorities that
Programmed relies upon: Opal [69]; Australian Postal Commission v Melbourne City Council [2005] VSCA 295
(Australian Postal) [20].

In Opal [67]-[69], Hatcher J said:

67 The primary judge, as earlier stated, nonetheless took the view that the requirement that the ‘status quo
remain’ was, read in context, applicable only to the continuation of normal work and was not to be read
as constituting any additional or wider requirement. I respectfully disagree with that conclusion for the
following three reasons.

68  First, that approach does not give effect to the principle that a court should strive to give all words in a
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(aa) The

(bb) The

legal instrument meaning and effect and that particular words should not be treated as superfluous or
redundant. In the context of statutory construction, this principle is as stated in Project Blue Sky Inc v
Australian Broadcasting Authority [1998] HCA 28; 194 CLR 355 [(Project Blue Sky)] at[71] per
McHugh, Gummow, Kirby and Hayne JJ; a similar principle applies to the construction of contracts: XL
Insurance Co SE v BNY Trust Company of Australia Ltd [2019] NSWCA 215 at [72]-[73] per Gleeson
JA, Bell P and Emmett AJA agreeing. The principles of statutory construction have generally been
applied to the interpretation of awards and other industrial instruments: [Geo] at 503 (Street J); [Hercus]
at 520 per Burchett J; [King] at [125] per Wheelahan J. There is no reason why a principle analogous to
that stated in Project Blue Sky should not be applied to the construction of provisions in enterprise
agreements.

69  The application of that principle requires an endeavour to give meaning and effect to the requirement that
the ‘status quo remain’ that is separate to and distinct from the immediately-preceding requirement that
‘work shall continue normally’. That is all the more so because, as earlier recounted, the status quo
requirement was added to the pre-existing ‘work shall continue normally’ requirement in the 2010
agreement: see [Australian Postal] at [20] per Charles and Nettle JJA; D C Pearce, Statutory
Interpretation in Australia (10th ed, LexisNexis Butterworths, 2024) at [2.44]. The natural inference is
that those who made the 2010 agreement intended to effect an alteration to the meaning of the provision
which had appeared in the earlier Amcor agreements, and this supports the conclusion that the words
‘status quo remain’ requirement should bear the meaning earlier indicated.

principle at Opal [68] that the court should strive to give all words in a legal instrument meaning cannot be contested.
However, the idea that an amendment results in a change of meaning is unsupported by Opal [69]. Furthermore,
Hatcher J was in dissent on the relevant construction question in Opal. In any event, contrary to Programmed’s
contention, in Opal [69], Hatcher J expressed the principle that if there is a construction contended for that would
give some words no work to do, then that construction is all the more to be rejected if those words were inserted by
amendment.

CFMEU does not contend that ‘for the relevant quarter’ has no work to do; those words must have work to do. They
pick up the words following the dot points. However, it does not follow that the amendment to the words in
Appendices A and C must cause a change in the meaning of those appendices.

(cc) This is supported by what Hatcher J said in Opal [64]:

The 2007 agreement was replaced by the 2010 agreement, which was the first made and approved under the
provisions of the FW Act. It contained a dispute resolution procedure (cl 15) which was substantially different
from that in the 2007 agreement and was, for all relevant purposes, the same as the provision in the Opal
Agreement. In respect of what is now cl 16.3, the only difference is that the equivalent of paragraph (a) in the
2010 agreement was not given a paragraph designation. That the text of the dispute settlement procedure was
so radically changed in the 2010 agreement, including in relation to the previous ‘work as normal’ provision, is
in my view contextually indicative of an intention to substantially alter its meaning.

(dd) By Opal [64], Hatcher J notes the wholesale re-writing of the clause, and concludes, unexceptionally, that the radical

(ee) The

change gives rise to a change in meaning. This is the only ‘principle’ which may be derived from Hatcher J’s reasons.
Otherwise, that approach would be inconsistent with the longstanding authority of Kucks, which recognises that the
framers of enterprise agreements are likely to be people of a practical bent of mind. The employees voting on the
Agreement were practical people, not lawyers applying a rule that every amendment to a clause necessarily changes
its meaning.

other case relied upon by Programmed is Australian Postal [20]:

...Consequently, unless s.2(8) be construed as providing for something further and different, it would be otiose.
It is, however, a basic principle of statutory interpretation that words in a statute are not ordinarily to be
construed as superfluous or insignificant. And that rule applies with greater force where, as in the case of
s.2(8), the provision in question has been added by amendment [Project Blue Sky [71]; Transport Accident
Commission v Treloar [1992] 1 VR 447 at 462; Pearce and Geddes, Statutory Interpretation in Australia 5th
Ed. at [2.22]]. Given, therefore, that the plain and ordinary meaning of the words of s.2(8) yields a result which
is different to the unqualified terms of s.5A and that, although remarkable, that result is neither irrational or
capricious or otherwise contrary to any apparent purpose of the legislation, we see no basis to construe the
section otherwise than as the applicant would have it.

(ff) Australian Postal is a statutory construction case, not a case involving the construction of an enterprise agreement. In any

event, the ‘principle’ to be derived from the passage is essentially the same as that from Opal [68], namely that, if
construing a clause in one way would render some words otiose, that would be a reason not to construe the clause in
that way, particularly if the words were inserted by way of amendment.

(gg) In summary, contrary to what Programmed contends, neither Opal nor Australian Postal stands for the principle that a

subtle change in language, unaccompanied by any clear explanation, must give rise to a change in meaning.

(hh) Programmed’s contention, that it could not have been in the parties’ contemplation that the CPI increases would be 5.7%

and 8.3% in the respective years, as they are beyond the CFMEU’s initial offer of 5%, should also be rejected. The
parties could not have known when bargaining for the Agreement what the annual CPI was going to be in 2022 and
2023. Therefore, the parties could not have excluded a particular construction by reference to matters they could not
then have known.
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(i) Programmed’s case is that it was seeking to reduce its labour costs, therefore, a construction that gives rise to a lower
wage increase was its intended outcome. On the contrary, the CFMEU was pushing for higher wage increases. The
parties’ competing positions demonstrate that what the parties said during the negotiations is unreliable, because the
parties had competing purposes, which could not, without more, establish the proper construction of Appendices A
and C.

(i) While Ms Sheppard’s evidence at paragraph 45 of her witness statement refers to quarterly (not annual) CPI figures being
discussed in the fourth bargaining meeting and quarterly (not annual) CPI figures being displayed by screen to the
bargaining unit, that is incorrect, because CS-12 to Ms Sheppard’s witness statement® (the Perth CPI data for
December 2020 that Ms Sheppard says she displayed from her laptop at the fourth meeting on 16 April 2021)
contains both annual CPI and quarterly CPI figures.

(kk) At paragraph 90 of Ms Sheppard’s witness statement, she says:

Accordingly, Mr Upton accepted the company’s position, that quarterly CPI (and not annual CPI) would be the
reference point for inflationary increases above 2.5%. However, Mr Upton said that the union wished to
consider the company’s wages offer before confirming their position.

(1) Even if there was a ‘paragraph 90 agreement’, it is irrelevant to the determination of the proper construction of
Appendices A and C. This is because the starting point flowing from Toyota is that enterprise agreements are not
contracts; the approval of an enterprise agreement is a process that is a stage removed from any agreement between a
union and an employer.

(mm) The CFMEU relies on what Bromberg J said in Target [70]-[71] and [74], citing Sheehan v Thiess Pty Ltd [2019]
FCA 1762 (Sheehan), for the general principle that the conduct of the parties to an agreement cannot be taken into
account in construing the agreement:

70 Over the objection of the SDA, the primary judge held at [159] of the First Judgment that the evidence
sought to be relied upon by Target, including the past payment practice, was admissible. Her Honour at
[171] to [180] then surveyed many of the authorities which have considered the concept of a ‘common
understanding’ as a principle in the [aid] of the construction of industrial instruments. The following
observations made at [31] of SDA v Woolworths by Gray ACJ were quoted by the primary judge at [173]
of the First Judgment and are instructive as to the principle in question and also as to the approach
ultimately taken by her Honour:

There is authority that, if a provision has appeared in a series of agreements between the same
parties, and if they can be shown to have conducted themselves according to a common
understanding of the meaning of that provision, then it can be taken that they have agreed that the
term should continue to have the commonly understood meaning in the current agreement. See
Merchant Service Guild of Australia v Sydney Steam Collier Owners and Coal Stevedores Assn
(1958) 1 FLR 248 at 251 per Spicer CJ, 254 per Dunphy J and 257 per Morgan J, and Printing and
Kindred Industries Union v Davies Bros Ltd (1986) 18 IR 444 at 452-453. It is necessary to take
great care in the application of this limited principle, to avoid infringing the general principle that
the conduct of parties to an agreement cannot be taken into account in construing the agreement.
For the limited principle to operate, there must be clear evidence that the parties have acted upon a
common understanding as to the meaning of the relevant provision and not for other reasons, such
as common inadvertence as to its true meaning. See Australian Liquor, Hospitality and
Miscellaneous Workers Union v Prestige Property Services Pty Ltd [2006] FCA 11; (2006) 149
FCR 209 at [44].

71 A further authority referred to, and of significance to the primary judge’s approach, was [Sheehan]
where, as the primary judge stated at [180] of the First Judgment, Colvin J had noted that the industrial
agreement there in issue:

was the type of agreement intended to apply to parties who are not participants in the process and
that it may not be appropriate for surrounding circumstances to be brought to account unless they
rise to the level of matters that would be notorious or known to those intended to be bound by the
instrument who did not participate in the negotiations or dealings by which the terms were
formulated.

74  Further, the primary judge relevantly said at [193] and [194] of the First Judgment:

In summary, no consensus, agreement or admission as to the meaning of ‘ordinary time earnings’
or annual leave entitlements is disclosed. As was made clear in [SDA v Woolworths] at [31], the
search is for clear evidence that the parties have acted on a common intention. The subjective
views of those present at the meetings do not inform the construction of the Agreement in
circumstances where neither the meaning of cl 7.2.10 nor the history of Target’s payment practices
could properly be described as notorious facts. There may have been one or several reasons for the
Association’s representatives to refrain from a further contest as to the annual leave claim, ranging
from inadvertence to a deliberate decision based on broader industrial interests, to an absence of
recognition of the particular terms of cl 7.2.10. These are not matters of common understanding.
Additionally, Target’s reference to excluding penalties from the ambit of ordinary time earnings for
other leave entitlements also indicates an absence of any clear common understanding of the
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meaning of that expression when used in the Agreement. There is no evidence of the information or
explanation that was put to the employees at the time of the vote on the Agreement. It must also be
recalled that whatever the terms of the Agreement, they were imposed upon employees covered by
the Agreement. Further, having regard to all of these matters, I do not consider this to be the type of
rare exception referred to in Health Services Union v Ballarat Health Service at [79] such that the
Association should not be permitted to resile from whatever its particular representatives
subjectively intended or expected by their reference to ‘drop’ in the 2012 negotiations. The nature
of the negotiations does not disclose the clarity of any intervening event such as that described by
Tracey J in Transport Workers Union of Australia v Linfox at [92].

The evidence of prior payment practices and the bargaining process was relevant to understanding
the background facts known to both parties, but it does not evidence any common understanding. It
does not assist in construing cl 7.2.10.

(Original emphasis)

(nn) In Sheehan [22] Colvin J said, in the context of a greenfields agreement:

Therefore, peculiar contextual matters that may have been commonly known to representatives of Thiess and
the Union when negotiating the terms of the Agreement are not matters to be brought to account. The
Agreement is within the category of instruments where it is intended to apply to parties who were not
participants in the process by which the terms of the instrument were formulated. In such cases, it may not be
appropriate for surrounding circumstances to be brought to account unless they rise to the level of matters that
would be notorious or known to those intended to be bound by the instrument who did not participate in the
negotiations or dealings by which the terms were formulated...

(00) Even if a ‘paragraph 90 agreement’ is relevant, the CFMEU submits that Ms Sheppard’s evidence of such an agreement

should not be accepted as reliable. Accepting her evidence would require findings that she and Mr Norling
misunderstood the CPI data and that the participants at the fourth bargaining meeting on 16 April 2021 did not
identify or challenge that misunderstanding.

(pp) Furthermore, the alleged ‘paragraph 90 agreement’ is not recorded in any contemporaneous document: Transport

Workers’ Union of Australia v Qantas Airways Limited [2021] FCA 873 (Qantas) [16] (Lee J):

Although this is an industrial case, as those experienced in commercial litigation are aware, in determining
contested factual issues, what matters most is usually ‘the proper construction of such contemporaneous notes
and documents as may exist, and the probabilities that can be derived from those notes and any other objective
facts’: Mealey v Power [2015] NSWSC 1678 (at [4] per Pembroke J). As Leggatt J (as his Lordship then was)
said in Gestmin SGPS SA v Credit Suisse (UK) Limited [2013] EWHC 3560 (Comm) (at [22]):

... the best approach for a judge to adopt in the trial of a commercial case is, in my view, to place little if
any reliance at all on witnesses’ recollections of what was said in meetings and conversations, and to base
factual findings on inferences drawn from the documentary evidence and known or probable facts.

(qq) The CFMEU therefore submits that Ms Sheppard’s evidence at [81] of her witness statement should not be accepted.

Pursuant to the CPI data that Mr Cardinal downloaded from the ABS website on 14 May 2026, there was no increase
in annual Perth CPI until the March 2021 quarter: Exhibit C15: court book, p 1029:1°

Percentage change (from corresponding quarter from previous year)

Period Sydney | Melbourne | Brisbane | Adelaide | Perth | Hobart | Darwin | Canberra | Weighted
average
of eight
capital
cities

2021 0.9 0.8 1.7 1.2 1.0 1.1 2.3 1.6 1.1

March

2020 0.8 1.3 1.0 1.0 -0.1 0.8 0.0 1.1 0.9

December

2020 0.3 0.7 0.6 1.0 1.3 1.7 -0.4 1.0 0.7

September

2020 June | -1.0 0.3 -1.0 0.8 0.1 1.3 -1.8 -0.6 -0.3

2020 2.0 2.7 1.8 2.4 2.1 34 1.5 2.0 22

March

2019 1.6 2.0 2.0 2.1 1.6 2.7 0.5 1.7 1.8

December

2019 1.6 1.7 1.9 1.9 1.6 22 0.5 1.8 1.7

September

2019 June | 1.7 1.3 1.7 14 1.6 2.3 0.8 1.7 1.6

2019 1.3 1.2 1.5 1.3 1.1 2.1 0.4 1.8 1.3

March

2018 1.7 2.0 1.5 1.6 1.3 3.0 1.2 2.5 1.8

December
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2018 2.0 2.2 1.8 1.8 1.2 2.7 1.3 2.5 1.9
September

2018 June | 2.1 2.5 1.7 2.7 1.1 2.4 1.2 2.8 2.1
2018 2.1 2.2 1.7 2.3 0.9 2.0 1.1 2.4 1.9
March

2017 2.2 2.2 1.9 2.3 0.8 2.1 1.0 2.2 1.9
December

2017 1.9 2.2 1.5 1.8 0.8 2.0 0.6 2.1 1.8
September

2017 June | 2.2 2.2 1.8 1.6 0.7 2.3 0.5 2.1 1.9
2017 24 2.5 1.8 2.0 1.0 2.3 0.5 2.3 2.1
March

(rr) No adverse inference should be drawn from the CFMEU’s failure to call Mr Upton to respond to Ms Sheppard’s evidence
concerning the alleged ‘paragraph 90 agreement’: Cayford v Let Danny Do It Pty Ltd [2021] VSC 707 [9] (Gorton
J): (footnotes omitted)

9 The Jones v Dunkel inference may be drawn ‘when a person presumably able to put the true complexion
on the facts relied on ... has not been called as a witness ... and the evidence provides no sufficient
explanation of [their] absence’. Because this rule is an aspect of the principle that ‘all evidence is to be
weighed according to the proof which it was in the power of one side to have produced, and in the power
of the other to have contradicted’, the inference may only be drawn against a party if, as a matter of
common sense, the failure to call the witness may be attributed to a decision made by that party more so
than the other party. Where it is equally open, in this sense, to both parties to call a witness, the inference
ought not to be drawn. The criteria are often expressed in these terms:

(a) the missing witness would be expected to be called by one party rather than the other. This criterion
is often expressed as the missing witness being in one party’s ‘camp’;

(b) the witness’s evidence would elucidate a particular matter; and
(c) the witness’s absence is unexplained.

(ss) The CFMEU did not call Mr Upton because it regarded his evidence as irrelevant to the proper construction of
Appendices A and C. Mr Upton was also overseas at the time of the hearing. The CFMEU submits that the only other
available course would have been to seek an adjournment to permit him to give evidence on an issue that it
maintained was irrelevant.

(tt) Programmed refers to Contract Resources Pty Ltd T/A Contract Resources [2022] FWCA 3355 (Contract Resources).
However, that decision concerned an application to vary an enterprise agreement under s 217 of the FW Act and
involved a different statutory task. It is therefore of limited assistance.

(uu) In summary, the references in Appendices A and C to CPI are unclear as to their meaning. Therefore, construction of their
meaning requires consideration of their purpose, which derives from cl 10.2, and the words in context, including in
the context of the Agreement as a whole.

29 In response to Programmed’s closing submissions, the CFMEU contends:

(a) The CFMEU is not contending that context should be disregarded, but Ms Sheppard’s evidence is of no assistance,
because the task is to discern the objective intention of the parties. Ms Sheppard’s evidence does not bear on the
interpretation question, even as background. What was said in the bargaining meetings provides no assistance to the
interpretation question. Specifically, paragraphs 70-71, 74-79, 82-90 and 93 of Ms Sheppard’s witness statement are
irrelevant to the interpretation task and, therefore, should not be admitted.

(b) Programmed relies on Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia v Endeavour Energy Network Management Pty Ltd [2025] FCA 1202 (Endeavour
Energy) as inconsistent with Sheehan, but Endeavour Energy is not inconsistent with Sheehan by reason of what

was before the court in that matter:
45  What emerges from this history is that the 2017 EA, and subsequently the 2021 EA, came into being in

an environment where:
(a) materially identical provisions had been included in a series of industrial instruments covering

Endeavour (and its predecessor entities) and its field staff;

(b) Endeavour (and its predecessor entities) had been paying its field staff on the understanding that,
relevantly here, overtime on weekdays and Saturday mornings was payable at double time only
after two hours of overtime had been worked on a particular day; and

(c) the correctness of that understanding had not been called into question.

(c) Given that materially identical wording had appeared in successive agreements since 2017 and its application had not
been questioned, the basis for Kennett J’s finding in Endeavour Energy is apparent:

60 The evidence led by Endeavour and discussed in this part of the reasons is therefore relevant to the
construction of the clauses of the 2017 and 2021 EAs presently in issue. The evidence as to how
materially identical provisions in earlier instruments have been applied by Endeavour in paying its
emﬁloyees for overtime, and the lack of overt resistance to Endeavour acting in that way, is indicative of
a shared understanding, among those who brought into being the text submitted to and approved by the
Commission, concerning the meaning of those earlier provisions and thus the meaning that the provisions
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of the 2017 and 2021 EAs would bear. The Commission, in its brief reasons for ?{pﬁ)roving the EAs, did
not express views of its own about their effect (and there is no reason why it should have done so).

61  The understanding emergintg t1:rom these as};:ects of the background supports Endeavour’s construction of
the te 5

the controversial aspects o xt (which, I have concluded above, 1s the preferable understanding of

the EAs read as a whole). Such a shared understanding could not, of course, replace the text of the 2017
or 2021 EA or be given effect in preference to that text. However, it can properly provide assistance in
identifying the true meaning of parts of the text whose signification is unclear.
(d) The circumstances of the present case, which involves an alleged agreement reached during bargaining between the
CFMEU and Programmed, differ from those considered in Endeavour Energy.

(e) Programmed challenges the CFMEU’s reliance on Bromberg J’s reasons in Target on the basis that they did not form part
of the majority’s reasoning. That challenge is answered by Feutrill J’s statement at Target [129]:
I agree for the reasons given by Bromber% J and Jackson J that the aIH)eal and cross-appeal should each be
dismissed. There is nothing thatT can usefully add except to explain briefly my reasons for agreeing with them.
(f) Programmed relies upon Contract Resources as relevant to the task of interpreting an enterprise agreement. However,
Lake DP expressly states in Contract Resources [95] that the Commission’s task in an application under s 217 of the
FW Act is not to interpret the enterprise agreement:
The presence of ambiguity or uncertainty is a jurisdictional prerequisite to the exercise of the discretion to vary
an enterprise agreement under s.217. The Commission must make a positive finding as to whether the relevant
provisions of the agreement are ambiguous or uncertain. The consideration of this question involves an
objective assessment of the words in question, considered in their context. The task of the Commission is not to

inferpret the enterprise agreement [see Bianco Walling at [66]-[72]], and it is important that the Commission
bear in mind the distinction between ambiguity and uncertainty [Bianco Walling [73]-[83]].

Programmed’s evidence
30 Programmed called one witness.

31 Programmed filed a witness statement of Char Sheppard (Ms Sheppard) (Exhibit R1: court book, pp 149-165), attesting that
the following documents are true copies of records:

(a) CS-1: Programmed Property Services Limited (Painting WA) Enterprise Agreement 2015 (Exhibit R2: court book, pp

188-227).

(b) CS-2: Programmed Property Services Limited (Painting WA) Enterprise Agreement 2018 (Exhibit R3: court book, pp
228-272).

(c) CS-3: Programmed Property Services Limited (Painting WA) Enterprise Agreement 2021 (Exhibit R4: court book, pp
273-308).

(d) CS-4: 30 March 2020 letter (Exhibit R5: court book, p 418).

(e) CS-5:13 May 2020 memo (Exhibit R6: court book, pp 419-420).

(f) CS-6: 25 May 2020 letter (Exhibit R7: court book, p 421).

(g) CS-7:4 March 2021 memo (Exhibit R8: court book, pp 424-425).

(h) CS-8:22 March 2021 memo (Exhibit R9: court book, pp 426-427).

(i) CS-9: Draft 2021 Agreement (Exhibit R10: court book, pp 428—468).

(G) CS-10: 9 April 2021 memo (Exhibit R11: court book, pp 469-470).

(k) CS-11: Draft 2021 Agreement (Exhibit R12: court book, pp 471-514).

(1) CS-12: ABS CPI data for December 2020 (Exhibit R13: court book, pp 515-516).
(m) CS-13: Notes of 16 April 2021 meeting (Exhibit R14: court book, p 517).

(n) CS-14: Wages comparison spreadsheet (Exhibit R15: court book, p 518).

(o) CS-15: 7 May 2021 memo (Exhibit R16: court book, pp 519-520).

(p) CS-16: 10 June 2021 memo (Exhibit R17: court book, pp 521-522).

(q) CS-17:22 June 2021 email (Exhibit R18: court book, p 523).

(r) CS-18: 5 July 2021 email and attachments (Exhibit R19: court book, pp 524-615).
(s) CS-19: Cameron ALLAN contract (Exhibit R20: court book, pp 166—169).

(t) CS-20: Roy ALLAN contract (Exhibit R21: court book, pp 170-173).

(u) CS-21: Gary GOODWIN contract (Exhibit R22: court book, pp 174-177).

(v) CS-22: Gary MACFARLANE contract (Exhibit R23: court book, pp 178—181).
(w) CS-23: Ian TODD contract (Exhibit R24: court book, pp 182—-183).

(x) CS-24: Brett BATES contract (Exhibit R25: court book, pp 184-187).

32 Ms Sheppard states that she has been employed by Programmed for approximately 12 years, having commenced employment
in the role of Human Resources Business Partner in 2014, in the role of Regional Human Resources Manager in 2018, and in
her current role of Workforce Programs and Projects Manager in March 2025.

33 Ms Sheppard states that part of her responsibilities as Regional Human Resources Manager included conducting enterprise
agreement negotiations for various business units, including Programmed’s painting business.
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34 Ms Sheppard states: (references to attachments omitted)

Context to the 2021 Agreement negotiations

23

24

25

26

27

28

29

30

31

32

33

34
35

36
37

During 2020, and in the lead up to negotiations for the 2021 Agreement in 2021, [Programmed’s (PPS’s)] painting
business experienced significant financial pressure because of the COVID-19 pandemic.

Due to the government-imposed restrictions on the movement and interaction of people during the pandemic, PPS’s
painting business suffered a substantial decline in work volume and, in some cases, a complete stoppage of work.

The decline in business placed the painting business in a dire financial position.

PPS was committed to mitigating the adverse impact of this decline on its employees. PPS sought to avoid making
employees redundant by implementing other cost saving reductions, including changes to rosters and encouraging
employees to take their accrued leave.

Under the terms of the 2018 Agreement, an increase to wages and allowances was scheduled to occur on 30 March
2020.

However, PPS was concerned that an increase in wages (and consequently the prices that it charged clients) would
likely reduce its competitiveness in the market. In particular, the business was concerned that increased labour costs
would make it more difficult to obtain future work — which might result in PPS having to make employees
redundant.

Accordingly, PPS proposed to defer the wage increase under the 2018 Agreement as this would provide a
significant financial relief to the company and reduce the likelihood of redundancies having to occur.

On 30 March 2020, I wrote to the CFMEU, advising that to safeguard employee jobs, PPS would be asking
employees covered by the 2018 Agreement to forgo the wage increase that was scheduled for March 2020.

The workforce was quite responsive to the company’s proposal to defer the 2020 wage increase. The employees
appreciated the financial stress that the company was under given the restrictions imposed by the pandemic.

On 13 May 2020, following consultation with employees, PPS requested that employees covered by the 2018
Agreement approve a formal variation to the agreement to forgo the 2020 wage increase. PPS proposed to conduct a
ballot on 26 May 2020.

Following further discussions and consultation with employees, PPS decided that it would abandon the scheduled
vote to forgo the 2020 wage increases. PPS considered that significant financial pressure had already been placed on
employees to reduce their hours, change their rosters and take leave.

Accordingly, the proposal to defer the 2020 wage increase was abandoned.

By letter dated 25 May 2020, PPS notified employees that it would no longer ask employees to forgo the 2020 wage
increase, nor would PPS seek to defer that increase to a later date. Instead, PPS determined to pay the increase,
including back paying employees to the first full pay period commencing on or after 30 March 2020 (as was
required under the 2018 Agreement).

On 7 June 2020, employees received the scheduled wage increase that was backdated to 30 March 2020.

However, the PPS painting business remained in a difficult financial position as the market challenges from the
COVID-19 pandemic continued throughout the remainder of 2020 and into 2021.

Negotiations for the 2021 Agreement

38

39

40

41

42

43

PPS was reluctant to initiate negotiations for a replacement to the 2018 Agreement because the business continued
to be under financial strain from the effects of the pandemic.

However, on 22 January 2021, the CFMEU contacted PPS to commence negotiations for a replacement to the 2018
Agreement. PPS agreed to the CFMEU’s request to commence bargaining.

Together with Joe Norling, the PPS General Manager for Western Australia, I was directly responsible for
negotiating the 2021 Agreement on behalf of PPS. This included being present in each of the enterprise bargaining
meetings conducted between PPS and the CFMEU. I also prepared each of the memorandums that PPS issued to
employees following each bargaining meeting.

The CFMEU was represented in the negotiations by Brad Upton, one of the CFMEU’s organisers. Mr Upton
attended each of the bargaining meetings and, at various times, was accompanied by different union delegates
including Gary [MacFarlane], Malcolm Brownlee and Mike Warner.

It was difficult to get the union delegates to attend the negotiation meetings, as they considered it to be an
inconvenience. This is why there was no consistent union delegate who attended each of the meetings. Instead, the
relevant union delegate tended to change from meeting to meeting.

Primarily Mr Upton conducted the negotiations on behalf of the CFMEU. There were no other
bargaining representatives.

Structure of bargaining meetings

44

There were five negotiation meetings for the 2021 Agreement. Each of the meetings occurred at PPS’s Belmont
office. I emailed the calendar invitations for each of the meetings. The meetings occurred on the following dates:

(a) 4 [sic] March 2021;
(b) 17 March 2021;



106 W.ALG.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2417

45

46

47

(¢) 30 March 2021;
(d) 16 April 2021; and
(e) 10 June 2021.

The general structure of the negotiation meetings would involve a discussion of the CFMEU’s log of claims and
outstanding issues from prior negotiating meetings.

Using my laptop, I took notes of the matters discussed during the meetings. These notes were reviewed by the
participants at the end of the meeting to ensure that they were accurate.

Following each meeting, I prepared a memorandum based on the agreed notes. The memorandum was issued to
employees by PPS.

First negotiation meeting: 3 March 2021

48

49
50

51

52

On 3 March 2021, Mr Norling and I met with Mr Upton and Mr [MacFarlane] to conduct the first negotiation
meeting. Sam Mallios from Programmed was also in attendance — but she was just observing, and did not
participate in the negotiations.

During the course meeting, I told Mr Upton that due to COVID, PPS had seen a downturn in available work.

In that meeting, Mr Upton advanced the union’s log of claims, which included seeking a wage increase of 5% each
year over the life of a three year agreement. I explained that the company would need to consider the impact of
these wage increases and understand how the costs would relate to the predicted future workflow.

After the first negotiation meeting, I prepared a memorandum that summarised the matters discussed during the
meeting.

On 4 March 2021, the memorandum was issued to employees.

Second negotiation meeting: 17 March 2021

53

54

55

56
57

58

On 17 March 2021, Mr Norling and I met with Mr Upton, Mr [MacFarlane] and Mr Brownlee to conduct the second
negotiation meeting. Ms Mallios again observed the meeting.

During the second negotiation meeting, Mr Upton again advanced the CFMEU’s position that they were seeking a
5% wage increase for each year of the three year agreement. I said that the company would consider that proposal,
but that PPS needed to understand what the other terms of the agreement would be before we could properly assess
the wages claim.

After the second negotiation meeting, I prepared a memorandum that summarised the matters discussed during the
meeting.

On 22 March 2021, the memorandum was issued to employees.

The 22 March memorandum attached a draft 2021 Agreement. The draft was based on the 2018 Agreement, but had
marked up amendments reflecting the proposed changes to the agreement.

In the marked up version of the 2018 Agreement, the wages clause remained unaltered, with a comment noting that
the clause would need to be updated upon agreement of the relevant increase.

Third negotiation meeting: 30 March 2021

59

60
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On 30 March 2021, Mr Norling and I met with Mr Upton, Mr Brownlee and Mr Warner to conduct the third
negotiation meeting.

During the third negotiation meeting, Mr Norling advised that the business was still recovering from pandemic, so it
needed to remain competitive in pricing. That meant it was necessary for the company to keep costs down.
Mr Norling explained that while a 1.5% wage increase each year, for three years, was where the company had
initially landed, PPS was comfortable increasing that to retain staff.

Mr Upton explained that during his discussions with the workforce, the workforce had acknowledged that 5% was
unlikely to be accepted by the company, and instead they would accept a 3% wage increase each year. The
employees considered that increase to be fair and reasonable.

Mr Norling explored with the CFMEU various potential wage increases, including a proposal for wage increases of
2% in the first year, and the higher of 2% or CPI in the second and third years. Other various options were
discussed, but no final wages proposal was specifically offered by the company during the meeting.

After the third negotiation meeting, Mr Norling and I discussed the potential wages offers that had been explored in
the meeting. Mr Norling proposed that PPS offer employees a wage increase of 2% in the first year, and 2.5% in the
second and third years. I prepared a memorandum that summarised the matters discussed during the meeting and
which included the company’s proposed wages offer.

On 9 April 2021, the memorandum was issued to employees.

The 9 April memorandum attached a draft 2021 Agreement setting out the company’s proposed offer. The draft
enterprise agreement deleted references to CPI and referred to the company’s proposal to increase wages by 2%,
2.5% and 2.5% for each year of the agreement.

The Company’s internal discussions regarding its wage proposal

66

After the conclusion of the third negotiation meeting, the parties had largely agreed on the substantive terms and
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67

68

69

70

71

conditions that were to be included in the 2021 Agreement, apart from the wage increases.

The CFMEU had indicated that they were willing to entertain wage increases of 3% each year, while the company’s
proposal was for wage increases of 2% in the first year and 2.5% in the following two years.

The fourth negotiation meeting, scheduled for 16 April 2021, was an opportunity for the parties to see if they could
reach an agreement on the wage increases.

I had a discussion with Mr Norling in advance of the 16 April 2021 meeting. I do not remember the specific date of
our conversation, but it was prior to the 16 April 2021 meeting. The purpose of our discussion was to review the
company’s wage proposal in advance of the fourth negotiation meeting.

During my discussion, I took Mr Norling to the ABS website, and the historical Perth CPI data contained on that
website. Mr Norling and I reviewed a range of historical Perth CPI data, including both annual and quarterly CPI
figures. Based on our review, we formed the view that annual CPI figures was quite variable and less reliable for the
purposes of setting wage increases. We determined that the quarterly CPI figures were more stable and therefore
more appropriate for our business.

We also discussed that the relevant CPI figure for wage increases should be taken from a specific quarter preceding
the pay increase, being the December review period — instead of the June period that had been specified in the
2018 Agreement. December is a period of high operational activity for the painting business, with a significant
amount of painting work being conducted during the holiday period when businesses are closed. Accordingly,
Mr Norling and I agreed that it made more sense to align wage increases with the December review period rather
than the June review period.

Fourth negotiation meeting: 16 April 2021
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On 16 April 2021, a fourth negotiation meeting was conducted. I remember that Mr Upton, Mr Norling and I all
attended the meeting. Ms Mallios, Mr Warner and Mike Zoetbrood, Programmed’s Industrial Relations Manager,
were also invited to attend the meeting. I have recently spoken to Ms Mallios and Mr Zoetbrood. Mr Zoetbrood told
me that he did not attend the meeting. Ms Mallios told me that she could not recall attending the meeting.

The purpose of the 16 April 2021 meeting was to address the quantum and structure of wage increases, which was
the principal issue remaining in dispute.

A substantial part of the 16 April 2021 meeting involved discussion of CPI data published by the ABS. During the
meeting, the Perth CPI data for the December 2020 reference period was displayed using my laptop that was
connected to a screen in the meeting room. I navigated to the ABS website containing the CPI data for the
December 2020 reference period.

As I was using my laptop to project the Perth CPI data onto the screen, I made handwritten notes during the course
of the meeting (instead of typing them into my computer as was my usual practice).

The review of the ABS website and Perth CPI is data is referred to in my handwritten notes as ‘copy of chart’.

The December 2020 reference period was the most recently published CPI data available at the time. The December
reference period is also the reference period that is published immediately prior to the 30 March annual wage
increases that are contained in the enterprise agreements.

The Perth CPI data for the December 2020 reference period that was reviewed during the meeting included:
(a) annual CPI, which recorded annual CPI at negative 1%; and
(b) quarterly CPI, which recorded quarterly CPI at negative 0.1%.

Mr Upton said that the CFMEU had originally sought 5% annual wage increases, and noted concerns about the risk
of inflation and the impact of rising prices on employees. Mr Upton said that there had been evidence of increases
in the cost of rent, and employees were concerned about the prospect of higher interest rates.

Using my laptop, I shared with the meeting participants a spreadsheet that I had prepared. The spreadsheet
compared the wages that PPS was paying to its painters across Australia. The spreadsheet demonstrated that the
Western Australian painters were already the highest paid painters across the entire PPS business.

Although the cost of living had started to rise following the pandemic, this was not yet evident in the annual Perth
CPI figures which remained negative for the December 2020 reference period. However, the quarterly Perth CPI
had shown signs that it was starting to shift to a positive figure.

The distinction between annual CPI and quarterly CPI was expressly discussed during the meeting, including
reviewing the December 2020 reference period Perth CPI rates for both annual and quarterly CPIL.

I explained to those present in the meeting that the company had reviewed the recent and historical CPI data, and
the annual CPI figures for Perth were quite volatile, in that they had fluctuated sharply between positive and
negative values over a short period. By contrast, the quarterly CPI figures for Perth were observed to be relatively
stable, showing modest and predictable movements from quarter to quarter.

Mr Upton reiterated that the CFMEU had initially sought a 5%, 5% and 5% increase over the three year life of the
agreement, and was reluctant to drop below their revised position of 3%, 3% and 3%.

I explained that PPS already rejected the union’s 5%, 5% and 5% increase as being unviable. I explained that
significant annual increases would be damaging for the business given it was still recovering from the pandemic,
and significant wage increases could result in redundancies being necessary if the volume of work did not pick up.
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I explained to those present at the meeting that:

(a) the company’s previous offer of 2%, 2.5% and 2.5% was consistent with what Programmed had been offering
in other parts of the business, and was within the range of recent inflation data;

(b) the company was prepared to enhance its offer by providing the higher of 2.5% or Perth CPI in the second and
third years of the agreement;

(c) however, reliance on annual CPI exposed the business to significant fluctuation and there was a risk of wage
outcomes that were not aligned to the short-term economic position of the business, given that the business
was still attempting to recover from the impact of the pandemic and we were attempting to avoid
redundancies. Accordingly, Programmed would not agree to annual CPI being utilised, as had been the
position in the past;

(d) in contrast, the quarterly CPI was a more stable figure and was more likely to reflect the current economic
conditions and cost of living at the time the wage increase would take effect;

(e) the quarterly CPI allowed for greater predictability and sustainability from a business perspective given it had
demonstrated less volatility compared to the annual CPI rate; and

(f) therefore, the company was prepared to enhance its offer by providing 2% in the first year, and the higher of
2.5% or quarterly CPI in the second year, and the higher of 2.5% or quarterly CPI in the third year.

Mr Upton agreed that the annual CPI rate was low, and that it would be [preferable] to refer to the quarterly CPI
rate because this would introduce more stability and ensure a closer alignment between the wage increases and the
economic conditions at the time of those increases, particularly given that the cost of living had started to increase.

Mr Upton acknowledged that the quarterly CPI rate would be more likely to capture the rapid change in cost of
living compared to the annual CPI rate which was still negative and yet to catch up with the prevailing economic
conditions.

Mr Upton acknowledged that the company’s offer of the higher of 2.5% or quarterly CPI in the second year, and the
higher of 2.5% or quarterly CPI in the third year was fair having regard to the December 2020 inflation data that we
reviewed in the meeting, especially given we had just come out of the pandemic the company had previously been
seeking to defer wage increases entirely.

Accordingly, Mr Upton accepted the company’s position, that quarterly CPI (and not annual CPI) would be the
reference point for inflationary increases above 2.5%. However, Mr Upton said that the union wished to consider
the company’s wages offer before confirming their position.

After the fourth negotiation meeting, I prepared a memorandum that summarised the matters discussed during the
meeting.

On 7 May 2021, Mr Norling issued a memorandum to all staff updating them on the negotiation meeting from
16 April 2021.

The use of quarterly Perth CPI data was a departure from the previous arrangements under the 2015 and 2018
Agreements where annual Perth CPI data had been utilised. Accordingly, the memorandum I prepared explicitly
referred to the ‘Perth CPI for the relevant quarter’, consistent with the position agreed by the parties in the
16 April 2021 meeting.

Fifth negotiation meeting: 10 June 2021

94

95

96

On 10 June 2021, a fifth negotiation meeting was conducted. The purpose of this meeting was to receive the
CFMEU’s feedback to the company’s proposed offer that was advanced in the 7 May 2021 memorandum.

After the meeting I prepared a memorandum that was sent to employees later that same day, which reflects the
discussions had in that meeting.

My memorandum records that during the 10 June 2021 meeting, PPS advised the CFMEU that it would not amend
its previous offer from 7 May 2021.

CFMEU agrees to PPS’s 7 May 2021 proposal

97

98

99

100

101

102

By email dated 22 June 2021, Mr Norling advised me that Mr Upton had confirmed that the CFMEU agreed to the
company’s 7 May 2021 proposal, subject to the company agreeing to backdate the first 2% increase to 1 April 2021.
Mr Norling advised that he was comfortable with that addition proposed by the CFMEU.

Mr Norling’s email requested that I amend the draft 2021 Agreement to address the backdating of the first 2%
increase to 1 April 2021.

I subsequently updated the draft 2021 Agreement to include the backdating of the first 2% wage increase to
1 April 2021.

I also prepared a memorandum to be issued to employees advising them that an in-principle agreement that had
been reached between PPS and the CFMEU, consistent with the company’s 7 May 2021 offer (but subject to the
backdating of the first wage increase).

In anticipation of the 2021 Agreement being sent to employees for approval, I also prepared a document that
summarised the effect of each clause contained in the 2021 Agreement (Explanatory Document).

By email dated 5 July 2021, Mr Norling advised all staff that the parties had reached an in-principle agreement on
the terms of 2021 Agreement. Mr Norling’s email attached the memorandum I had prepared, together with two
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copies of the final 2021 Agreement that had been agreed by the parties (one copy had tracked changes, and the other
copy was a clean copy) (Final 2021 Agreement). Mr Norling’s email also contained the Explanatory Document
that I had prepared earlier.

2021 Agreement approved by employees
104 On 27 July 2021, PPS’s painters approved the Final 2021 Agreement.

35 The parties agreed that the CFMEU’s objections to paragraphs 31 and 42 of Ms Sheppard’s witness statement could be
resolved by a ruling that neither of those paragraphs would be relied on for the purpose of proving the truth of the matters
asserted in them.!!

As outlined at [29(a)] above, the CFMEU raised a relevance objection to paragraphs 70-71, 74-79, 82-90 and 93 of
Ms Sheppard’s witness statement concerning the matters said in the bargaining meetings. I will return to the admissibility of
this evidence later in these reasons.

36

37

Ms Sheppard gave the following evidence under cross-examination:

(@)
(b)
©

(d)
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Page 2 of CS-12 is an extract of a longer document published by the ABS.
The issue of reducing labour costs was very important to Programmed.

The negotiations concerned a substantial labour cost to Programmed. The wages payable under the Agreement
represented hundreds of thousands, if not millions, of dollars.

Mr Upton stated, further along in the negotiation, that the CFMEU were concerned about the impact of rising prices on
employees.

Between 9 April 2021 and 16 April 2021, Ms Sheppard met with Mr Norling to discuss historical Perth CPI data with a
view to determining Programmed’s approach to the fourth bargaining meeting. The most recent data then available
related to the December 2020 quarter. She could not recall the date of the meeting and had no contemporaneous
records of it.

The features of CPI data discussed in the meeting with Mr Norling were discussed in the fourth bargaining meeting with
the CFMEU on 16 April 2021. She took a note of the meeting on her reMarkable (a digital notebook):!?

o 1 thing

o 3% — 3% — 3% increase

0 Copy of chart

* Originally 5%
Really saying agree to everything else

- Adamant w 3%

- Way inflation etc
350 — to 450/500 rental house

0 Fear of interest rates

o Don’t want ppl to going due to interest rates
Inflation — still in a pandemic
Agreeing to everything else

Just looking to 3% inc

- Sticking point — don’t want to go under 3%
- Want consider 2.5% to CPI
- Feel have been frozen — 1.5% very [indistinct]

She accepts that the figures in paragraph 78 of her witness statement had been transposed and that it is the other way
around (the quarterly movement for December 2020 was —1.0%, while the annual movement was —0.1%).

The information she provided in the fourth bargaining meeting with Mr Upton was correct; she made the error when she
prepared her witness statement.

In her conversations with Mr Upton, and the information she provided, the quarterly CPI was more stable than the annual
CPI changes. In her witness statement, she incorrectly switched those numbers around.

Mr Cardinal prepared a table at paragraph 7 of his witness statement based on the CPI data he downloaded from the ABS
website on 14 May 2026:

Quarter | Sep Dec Mar Jun Sep Dec Mar Range | Mean Standard

2019 2019 2020 2020 2020 2020 2021 deviation
Index 112.6 113.1 113.5 112.1 114.1 113 114.6
QQ 0.5 0.4 0.4 -1.2 1.8 -1.0 1.4 3.02% | 0.33% | 1.12%

Perth
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CPI %
increase

Y/Y 1.6 1.6 2.1 0.1 1.3 -0.1 1.0 2.16% 1.09% | 0.81%
Perth

CPI %
increase

When taken to the third row of the table, which records quarter-on-quarter movements in Perth CPI, and the
corresponding figures in the table at the bottom of page 1029 of the court book, titled ‘Percentage change (from
previous quarter)’, Ms Sheppard agreed that the figures did not demonstrate that quarter-on-quarter CPI was stable
while year-on-year CPI was variable.

Ms Sheppard states that, based on the information available to them, she and Mr Norling considered the quarterly CPI
figures to be more stable than the annual CPI figures. She does not accept that they misread the data.

At the fourth bargaining meeting, Ms Sheppard displayed the ABS data to the attendees, including Mr Upton. She agrees
that she had dealt with Mr Upton on many occasions and that he did not ordinarily accept Programmed’s position
without question. She does not recall him challenging either the data displayed or Programmed’s characterisation of
quarterly CPI as stable and annual CPI as variable.

Her conversations with Mr Upton were clear. ‘“The information was provided during the meetings. We reviewed the
information together. We were all comfortable and confident with the information. We believe our due diligence led
us to provide us with enough information to present our proposal. We shared that proposal with Mr Upton. Mr Upton
reviewed that proposal and responded, understanding, from his perspective, what we had showed him. And therefore,
an agreement was reached. And it was very clear. And during that conversation, it was reiterated multiple times that
we were referring to the relevant quarter.’

At paragraph 81 of her statement, she says:

Although the cost of living had started to rise following the pandemic, this was not yet evident in the annual
Perth CPI figures which remained negative for the December 2020 reference period. However, the quarterly
Perth CPI had shown signs that it was starting to shift to a positive figure

When taken to the table at paragraph 7 of Mr Cardinal’s witness statement, Ms Sheppard agreed that there is only an
uptick in the Perth CPI figures in the March 2021 data. She agreed that at the time of her meeting with Mr Norling
and of the fourth bargaining meeting, the most recent CPI data she had was the December 2020 data.

At the fourth bargaining meeting, they could see from the data that there was a more positive quarterly CPI shift. The
conversations that they were having were ‘as a whole’ rather than on individual quarters. ‘When we talked about the
consideration around quarters — when we talked about the consideration of — of explicit quarters, such as December,
it was around the business’s ability and capability to do business during that period.” The December 2020 data was
the most recent data available. She said that they ‘would be looking across multiple quarters, to make sure that we
understood our position.’

That is what she means at paragraph 83 of her witness statement, that ‘the annual CPI figures for Perth were quite
volatile, in that they had fluctuated sharply between positive and negative values over a short period’. These
conclusions were formed by looking back to multiple quarters. The data that she had included the December 2020
data.

Throughout her witness statement, she distinguishes between the year-on-year change in Perth CPI from the quarter-on-
quarter change in CPI, by calling year-on-year change, ‘annual CPI’ and quarter-on-quarter change, ‘quarterly CPI’.

She believes that the words in the Agreement were very clear in referring to quarterly CPI. Furthermore, the
conversations that they had throughout the negotiations, because they had deviated from annual CPI, and referring to
quarterly CPI, were adequate. She considers the expression ‘for the relevant quarter’ to be clear.

Following each bargaining meeting, the participants reviewed Ms Sheppard’s notes to ensure their accuracy. She then
prepared a memorandum for circulation to employees based on those notes. The memoranda recorded the important
matters, rather than every aspect of the discussions.

There were five bargaining meetings. She attended each of them, as did Mr Upton. During the first three meetings, there
were minimal discussions about the wage increases ‘because we were going through other matters that were part of
the log of claims.’

The ‘paragraph 90 agreement’ refers to the fourth bargaining meeting on 16 April 2021. She agrees there is nothing in the
note taken on her reMarkable that explicitly refers to the matters at paragraph 90 of her witness statement, ‘but it
certainly is clear that there was an agreement and a discussion regarding it, and that we had clearly put forward our
position.’

She drafted the Memorandum dated 7 May 2021 following the 16 April 2021 bargaining meeting. She agrees there is
nothing in this memorandum that explicitly refers to the matters at paragraph 90 of her witness statement, but ‘none
of the memorandums talk to anything but what the business is offering. So we wouldn’t be putting that information in
there. Our information in the memorandum is the offer that the business puts forward to the workforce.” All the
memoranda include information of what was discussed; this one ‘includes the information of what was discussed, but
it includes the offer.’.

She denies that there was no ‘paragraph 90 agreement’ with Mr Upton. ‘It was absolutely agreed. It was discussed, and it
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was agreed to, and then it went forward and agreed to by the workforce by vote. So it was agreed in the meeting. And
then it was agreed further, when presented to the workforce. And then agreed even further, when voted upon by the
workforce, who were notified of it and provided adequate information, on an ongoing basis, of the intentions of the
agreement.’

(z) She denies that the words in the Memorandum dated 7 May 2021 that ‘We have improved our offer to adjust, should CPI
increase above 2.5%, for 2022 & 2023’ mean annual CPI, because ‘we referred, after that, to “the relevant quarter”.’
She denies that the entire paragraph is unclear that there is a change from annual CPI to quarterly CPI. She says it is
‘clear that we are referring to quarterly CPIL.’

(aa) She drafted the Memorandum dated 10 June 2021 and agrees that it does not record the ‘paragraph 90 agreement’.

e dratted the Memorandum date uly and says 1t records the ‘paragrap. agreement’ by stating that the

bb) She drafted the M dum dated 5 July 2021 and i ds the h 90 > b ing that th
parties have reached an in-principle agreement, ‘which we had negotiated, that included the discussion around
quarterly CPI increases.” She says that there ‘was absolutely an agreement’ about quarterly increases.

(cc) She agrees that the whole point of the change from annual CPI in the 2018 agreement to quarterly CPI in the Agreement
was to manage Programmed’s labour costs, which means to make sure that they did not get too high.

(dd) She disagrees with the proposition that changing from annual CPI to quarterly CPI was inconsistent with the statement
‘No reduction in terms’.

(ee) The 2018 agreement, under the dot points, uses the language ‘The Perth consumer price index percentage will be taken
from the June quarter before the nominated increase’. The last page of the explanatory table (page 615 of the court
book), statesin relation to Appendix A, ‘This clause also states that increases relevant to the Perth
consumer Price Index will be from the quarter prior to the nominated increase’. She denies that she used words in the
explanatory table that everyone agrees refer to annual CPI increases. She says the words used, ‘from the quarter’
were used in the ‘context of the discussions referring to the quarterly increases, based on the quarter, in the context of
the discussions, not in the context of a previous agreement.’'?

Ms Sheppard gave the following evidence under re-examination:

(a) She transposed the numbers —1.0% and —0.1% at paragraph 78 of her witness statement. That was an error made in the
drafting of the witness statement.

(b) She gave evidence about quarterly CPI being more stable than annual CPI. By ‘stable’ she means they were not
fluctuating with a lot of significance. When they looked at the CPI data, ‘in the context of that particular time that we
were looking at, they were the most reflective of what our business could do, based on the work that the business was
receiving, and the margins that the business was going to be able to work with.’

(c) At paragraph 83 of her witness statement, she states the quarterly CPI figures for Perth ‘showing modest and predictable
movements from quarter to quarter’. By ‘modest and predictable movements’ she means that ‘the business could see
that it was going to be most likely that the business would stay stable ourselves, based on that information. That we
could see that that was in line and in keeping with what our business could manage.’ By ‘modest’ she means that ‘the
workforce would still receive increases, but that our business would not be put at risk.’

(d) Ms Sheppard’s evidence at paragraph 74 of her witness statement, confirmed under re-examination, is that CS-12 is a true
copy of the ABS website CPI data that she displayed at the fourth bargaining meeting.

(e) She gave evidence that the ‘paragraph 90 agreement’ was not explicitly outlined in the Memorandum dated 7 May 2021.
By ‘explicitly outlined’ she means the memorandum states that the ‘feedback was generally positive, and we are
hopeful that we will reach agreement’ and then states, ‘Based on these discussions and our current position,
the business would like to offer’ this proposal, and then outlines the details of the proposal. The memorandum also
talks to the relevant quarter and talks to the discussions around when the first increase is applied.

(f) She believes that she reviewed the 2018 agreement as part of the initial process of reviewing the Agreement, but not for
the purpose of preparing the explanatory table.'*

Programmed’s submissions

39 Programmed contends:

(a) The court’s task is to ‘discern the objective, expressed intention from the text of the instrument in light of context and
purpose’: OS ACPM [33].

(b) Given the statutory regime for enterprise agreement making under the FW Act, a common intention for the purposes of
enterprise agreements is not lightly found: Qube [23], [27].

(¢) However, evidence of the surrounding circumstances and the objective matrix of facts is admissible to assist in
interpretation, whether or not the language is ambiguous. Even if that evidence does not establish a common
intention, it may assist the court in discerning the objective, expressed intention from the text of the instrument:
OS ACPM [33], [71].

(d) The surrounding circumstances and objective matrix of facts are set out at paragraphs 3-23 of Programmed’s
written submissions, with each fact referenced to Ms Sheppard’s witness statement. Ms Sheppard’s evidence should
be accepted because it was not contradicted by direct evidence: (footnotes omitted)

Background facts

3. [Programmed] (PPS) provides maintenance and building services to clients that are designed to prolong
the life of physical assets and properties. PPS services extend to commercial painting, grounds
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maintenance, signage solutions, building projects and electrical solutions. PPS is part of the wider group
of Programmed companies.

The 2021 Agreement applies to PPS and its employed painters. The CFMEU ‘stands in the shoes’ of
these painters — it is eligible to represent the industrial interests of these painters, and it negotiated the
2021 Agreement on their behalf. The six individuals pleaded in the Amended Statement of Claim — Mr R
Allan, Mr Bates, Mr Todd, Mr C Allan, Mr Goodwin, and Mr MacFarlane — are all painters covered by
the 2021 Agreement.

At the time the 2021 Agreement was negotiated, the painters covered by it were the highest paid painters
in the PPS business across Australia.

The negotiation of the 2021 Agreement

6.

The 2021 Agreement was negotiated during the COVID-19 pandemic whilst there were restrictions on
movement and the conduct of business. The pandemic had deleterious effects on PPS’ schedule of work,
with PPS experiencing a substantial decline in work volume, and in some cases, a complete stoppage of
work.

In March 2020 (being the point in time in which the COVID-19 virus had reached Australian shores),
PPS was exploring ways it could mitigate the future impact the pandemic was to have on its business and
its painters. In consultation with the CFMEU and painters, it explored whether the painters would be
willing to forgo a scheduled wage increase to occur on 30 March 2020 under the (2018 Agreement).
PPS’ rationale was that foregoing the increase would help to mitigate redundancies, and keep painters
employed. The painters’ counterproposal was to defer the increase for a six-month period. Ultimately, the
wage freeze proposal did not proceed.

Throughout 2020 and into 2021, PPS continued to suffer financially as the consequences of the pandemic
continued to compound. In January 2021, the CFMEU contacted PPS to commence negotiations for the
2021 Agreement.

There were five bargaining meetings for the 2021 Agreement, commencing from March 2021. Char
Sheppard (Regional Human Resources Manager) attended each of these five meetings, with Joe Norling
(General Manager, Western Australia). Ms Sheppard took contemporaneous notes of these meetings on
her laptop. At the end of the meeting, the participants reviewed her typewritten notes to ensure they were
accurate. Afterwards, Ms Sheppard prepared a memorandum based on these notes, which summarised the
content of the meeting, and sent these memorandums to the painters.

First to third meetings

10.

I1.

12.

The memorandums record that, at the first meeting, the CFMEU articulated a wage claim of 5% per year.
The memorandum summarising the second meeting records that the bargaining unit deferred the question
of wage rises in the first instance, and prioritised the negotiation of other conditions first.

PPS responded to the CFMEU’s 5% per year wage claim at the third meeting, on 30 March 2021. PPS
explained [that] it was still recovering from the financial impacts of the pandemic, and that it needed to
keep costs down. PPS said that 1.5% increases were contemplated, but that it was willing to agree to
higher increases as retention measure. The CFMEU acknowledged that 5% per year was unlikely to be
accepted by PPS. PPS and the CFMEU discussed a potential 2% increase, and then future increases of
2% or based on CPI, but no final wages proposal was ultimately offered.

Afterwards, PPS formalised a proper proposal, and [recorded] it in the memorandum for the
third meeting. The proposal was that PPS would like to offer wage increases of 2%, 2.5% and 2.5%.

Fourth meeting

13.

14.

15.

16.

By the fourth meeting, the quantum and structure of wage increases was the principal remaining issue in
dispute. Prior to that meeting, Ms Sheppard and Mr Norling had discussed the potential to structure wage
increases by reference to a quarterly CPI figure. This proposal, as well as broader issues about wages,
were discussed. The CFMEU reconfirmed that it had revised its wage proposal downwards, to 3% per
annum. It was shown a table which recorded that its Perth member painters were the highest paid painters
in the Programmed business nationally.

ABS CPI data was also discussed at the fourth meeting. For this purpose, Perth CPI data for December
2020 quarter was displayed using a screen connected to Ms Sheppard’s laptop. The CFMEU discussed
that it was concerned about the risk of inflation and the prospect of higher interest rates. PPS explained
that the data showed that the rise in cost of living was not yet evident in Perth, and that the data
demonstrated that CPI in Perth was negative for the December 2020 quarter.

The distinction between annual and quarterly CPI was discussed by reference to the Perth CPI rates for
the same reference period. PPS said in the meeting that it was not willing to agree to a wage mechanism
by reference to annual CPI, liked it has agreed under the 2018 Agreement and 2015 Agreement. This was
because annual CPI increases exposed it to significant fluctuation that would be unaligned to the short-
term economic position of the business. PPS did not want to manage that fluctuation given that it was
trying to manage a distressed situation caused by the pandemic, and trying to avoid job loss.

The CFMEU acknowledged the fairness of structuring increases by reference to quarterly figures given
the distressed situation PPS was managing. The meeting was left by the CFMEU confirming that it
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wished to consider PPS’ offer further. The memorandum circulated to painters records PPS’ offer as
discussed, and records an ask that employees seriously consider it, in light of the enormous challenges
PPS experienced in the preceding year.

The backpay compromise that was reached

17.  PPS maintained its offer at the fifth meeting on 10 June 2021, which was restated in the memorandum
circulated to painters.

18.  On 22 June 2021, an in-principle agreement was reached. Under this proposal, the CFMEU would accept
PPS’ wage terms, on condition that they were improved to also include backpay component. That is, it
was agreed that the first 2% pay rise would be backdated to commence on 1 April 2021.

19. Painters ultimately voted to approve this compromise, and the 2021 Agreement commenced to operate on
27 July 2021 [sic].

The terms of that gave effect to the in-principle agreement

20. How the bargaining unit expressed its wage proposal in writing is best represented by the
tracked-changes version that was supplied to employees during the voting period. This tracked-changes
version of the agreement documents the amendments between the words of Appendix A of the 2018
Agreement, and Appendix A of the 2021 Agreement:

Wages will increase by the following:

. The 1% wage increase, of 2%, will be effective the+*—full-pay period-on—orafter 30
Mareh2018-as—ealeulated-inthetable-abeve from the 1% full pay period on or after

1 April 2021.

. The 2" wage increase, of 2.5% or Perth CPI for the relevant quarter
(whichever higher), will be effective the 1% full pay period on or after 30 March 2019
2022-and-will-inereasea he-Perth-consumer-price-index-or-by 5% —whicheveri
greater.

. The 3" wage increase, of 2.5% or Perth CPI for the relevant quarter (whichever higher),

will be effective the 1% full pay period on or after 30" March 2020 2023-and—will

p S P rdex-or-by o3 v g

The Perth consumer price index percentage will be taken from the June-relevant quarter before the
nominated increase.

21. As can be seen from the [tracked-changes], in the previous regime under the 2018 Agreement, the parties
had agreed to administer the second and third wage increases by 1.5%, or ‘as per the Perth consumer
price index’, ‘whichever is greater’. There is no dispute that these words of the 2018 Agreement referred
to the annual movement in the Perth consumer price index, and that pay was administered on that basis.

22. In order to give effect to the in-principle agreement that was reached, a different form of wording was
used: being that the second and third wage increases were to be 2.5%, or by reference to ‘Perth CPI for
the relevant quarter’, ‘whichever higher’. A subsequent change to the last sentence changed the reference
point from ‘the June quarter before the nominated increase’ (language of the 2018 Agreement) to ‘the
relevant quarter before the nominated increase’ (language of the 2021 Agreement).

How wage increases were subsequently administered by PPS during the life of the 2021 Agreement

23. Consistent with how PPS says Appendix A operates, PPS administered the first increase at 2%, backdated
to 1 April 2021. PPS then administered the second increase on 30 March 2022 at 2.5%, because Perth
CPI for the December 2021 quarter was 1.4%. PPS then administered the third increase on 30 March
2023 at 3.6%, because this was the Perth CPI increase for the December 2022 quarter.

Only Ms Sheppard gave direct evidence of the surrounding circumstances and objective factual matrix relating to the
fourth and fifth bargaining meetings. Although Mr Brownlee and Mr MacFarlane attended some bargaining
meetings, neither attended the fourth or fifth meetings.

The evidence, including from the memoranda issued by Programmed following each bargaining meeting, is that the
earlier meetings concerned discussions over non-wage matters, and that wages were discussed in the third, fourth and
fifth meetings.

Programmed submits that the CFMEU initially proposed annual wage increases of 5%, while Programmed initially
contemplated increases of 1.5%. The parties subsequently moved towards a compromise. Programmed modified its
offer of 2%, 2.5% and 2.5% by adding a CPI alternative, calculated by reference to the relevant quarter, in response
to Mr Upton’s concerns about possible inflation. The offer was not accepted at that stage. After the fifth meeting, the
parties reached agreement on the basis of Programmed’s offer, together with an additional backpay component.

The CFMEU’s reliance on Sheehan [22] for the proposition that evidence of surrounding circumstances and the objective
matrix of facts cannot be brought into account in the task of construction, directly contradicts OS ACPM [71], and
was rejected by Kennett J in Endeavour Energy [46]-[51], [S9]-[61].

The CFMEU’s construction should be rejected based on an examination of the text, context and purpose.

Based on the text of the Agreement: the words say ‘2.5% or Perth CPI for the relevant quarter (whichever higher)’. The
words direct the parties to apply a Perth CPI figure ‘for’ the quarter. The words are plain; they are not ambiguous. In
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this sentence, ‘for’ directs the reader to the reference point, which is ‘the relevant quarter’.

The words do not say the figure is to be derived from an annual figure, unlike the 2015 and 2018 agreements, which used
the words ‘as per the Perth consumer price index’.

The ‘basic principle’ of interpretation is that amendments are not to be treated as superfluous or insignificant but are to be
interpreted as giving effect to an intention to change the meaning and operation of the text: Opal [69]; Australian
Postal [20].

The CFMEU’s contention that there was an insufficient change in the words to effect a change in meaning should be
rejected; the task of the court is to discern objective intention, and not subjective questions about the sufficiency of
the change in the amended wording. The CFMEU’s contention that the parties intended the Agreement to retain the
same meaning as the 2015 and 2018 agreements does not sufficiently account for the amendments to the operative
wording.

All available context supports Programmed’s construction. The CFMEU’s construction is divorced from Programmed’s
starting position of 1.5% increases, and discordant with the background, which included that Programmed was in
financial distress because of losses arising from managing the effects of the pandemic, and wanted to control costs
and avoid job losses. The CFMEU acknowledged its ambit 5% claim was unlikely to be accepted in that
environment, and subsequently, agreed to a lesser increase.

Programmed produced memoranda based on the agreed notes following the bargaining meetings, which memoranda
referenced quarterly (not annual) CPI. The employees were notified in five separate documents on three occasions
after the fourth meeting, that Programmed’s revised offer referenced quarterly (not annual) CPI.

The evidence given by the painters called by the CFMEU does not assist the CFMEU because their evidence is
contradicted by the documentary material provided to them. Furthermore, given the nature of agreement making
under the FW Act, the painters who gave evidence constitute a minority of those who voted for the Agreement: out of
the 19 employees covered by the Agreement, 12 employees voted in favour of it.

The painters’ evidence under cross-examination was effectively that they could not recall reading the documents
produced by Programmed, because they were sent to them five years ago now, but agreed that they possibly read
them at the time. Mr Todd gave positive evidence that he read one of the documents. Mr Bates’ evidence was that he
was focused on job-based emails about painting, with other emails a second priority, but even he ultimately
confirmed it was possible that he had read them at the time.

None of the CFMEU’s witnesses attended the fourth bargaining meeting.

Ms Sheppard gives evidence about the fourth bargaining meeting at paragraphs 72-93 of her witness statement. She says
that a substantial part of the meeting involved discussion of the CPI data published by the ABS and that during the
meeting, the Perth CPI data for the December 2020 reference period was displayed on a screen in the meeting room
from her laptop. She attaches a true copy of the ABS website CPI data that she displayed in the meeting, marked
CS-12. Ms Sheppard says at paragraph 90 of her witness statement:

Accordingly, Mr Upton accepted the company’s position, that quarterly CPI (and not annual CPI) would be the
reference point for inflationary increases above 2.5%. However, Mr Upton said that the union wished to
consider the company’s wages offer before confirming their position.

Ms Sheppard gives evidence about the fifth bargaining meeting at paragraphs 94-96 of her witness statement. At
paragraphs 97-98 of her witness statement, Ms Sheppard gives evidence of Mr Norling advising her that Mr Upton
had confirmed with Mr Norling that the CFMEU agreed to Programmed’s 7 May 2021 proposal, subject to
Programmed agreeing to backdate the first 2% increase to 1 April 2021, which Mr Norling advised that he was
comfortable doing, and requested her to amend the Agreement to reflect the backdated increase.

Programmed relies on evidence that bargaining occurred against the background that it was experiencing financial
difficulty and that the painters covered by the Agreement were the highest paid painters in Programmed’s business
Australia-wide. The CFMEU initially sought increases of 5% in each year of the Agreement, while Programmed
initially contemplated increases of 1.5% in each year. Programmed submits that the negotiations were directed to
reaching agreement in that context and accommodating the parties’ competing objectives. Ms Sheppard’s evidence
was that the CFMEU acknowledged Programmed’s financial circumstances and accepted that its claim for annual
increases of 5% would not be agreed.

The CFMEU’s contentions attempt to fill the gaps in text, context and purpose by reference to the ‘logic’ of how inflation
is usually taken into account in a minimum wage setting context. However, the Agreement was not the production of
arbitration, but of negotiation in an enterprise bargaining scenario. Negotiated wage increases may not keep up with
the cost of living, and when that happens, it becomes the subject matter of bargaining in future negotiations.

Contract Resources involved a dispute concerning an enterprise agreement clause that provided for the first wage
increase, payable from 1 January 2022, to be calculated as follows: ‘2% Increase to hourly rate or Brisbane
December 2021 CPI whichever is greater’. The AWU argued that the clause referred to annual CPI for the
December quarter, while the company argued that it referred to quarterly CPI. Lake DP considered the objective
factual matrix, assessed the evidence, preferred the company’s evidence, and concluded that the parties intended
quarterly CPI be applied. Contract Resources demonstrates that parties engaged in enterprise bargaining may agree
to wage increases calculated by reference to quarterly CPIL.

Australian Workers’ Union, The v Visy Glass Operations (Australia) Pty Ltd T/A Visy Glass [2023] FWC 1379 (Visy),
involved a dispute over the meaning of ‘CPI” in an enterprise agreement clause which provided for a wage increase
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that was to be 2.5% of CPI whichever is greater’ with ‘CPI to be obtained from the ABS December statistics of the
relevant year’. The company applied the national CPI published in December 2022, and the AWU argued that ‘CPI’
referred to the CPI for Adelaide. Anderson DP, applying the principles of construction, concluded that the parties
objectively intended the clause to refer to Adelaide CPI. Visy demonstrates that parties can agree to various ways of
describing their pay arrangements.

(y) In summary, Programmed submits that, read in context, the expression ‘Perth CPI for the relevant quarter’ refers to the
quarter-on-quarter movement in CPI.
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As outlined at [28(e)] and [39(a)] above, the parties do not dispute the applicable principles.

The court’s task is to discern the objective, expressed intention from the text of the Agreement, read as a whole and in light of
its context and purpose: Skene [197]; OS ACPM [33].

The starting point is the ordinary meaning of the words, read as a whole and in context: Skene [197]; Ridd [65]. Context is not
an end in itself. The language of the instrument remains the start and end point: OS ACPM [30].

Enterprise agreements are not to be read narrowly or pedantically. Their framers are likely to be persons of a ‘practical bent of
mind’. Where a term is undefined, and absent contrary indication, it is to be presumed that the term was intended to have its
ordinary meaning: Skene [197], [202]; Ridd [65].

An enterprise agreement is not an infer partes contract. It is an instrument negotiated by bargaining representatives, voted upon
by employees whom it will cover, approved by the Fair Work Commission, and given effect under the FW Act: Qube [23]; OS
ACPM [34].

Where the language of an industrial instrument is ambiguous or susceptible to more than one meaning, evidence of
surrounding circumstances, being the objective framework of facts, is admissible to assist in construing it: OS ACPM [71].
Even without ambiguity, account may be taken of the surrounding context: OS ACPM [71].

A mere inconvenience or existence of tension as between entitlements would not displace the ordinary or natural meaning of
the text: Target [56]. In the absence of an absurdity, or at least a very seriously anomalous result, a departure from the plain
text of the enterprise agreement would not be justified: Target [56]; Opal [50].

The court’s task remains directed to discerning the objective meaning conveyed by the words used, read as a whole and in their
industrial context. It is not an inquiry into which outcome the court considers fairer or more commercially desirable.

The admissibility of Ms Sheppard’s evidence

As outlined at [29(a)] and [36] above, the CFMEU objected to the paragraphs of Ms Sheppard’s witness statement dealing with
the bargaining meetings, on the basis that what was said in those meetings cannot bear on the construction question. I do not
accept that contention for the reasons that follow.

OS ACPM [71] confirms that the objective framework of facts is admissible to assist construction. Kennett J’s analysis in
Endeavour Energy [46]-[61] also demonstrates that Sheehan does not establish a rule that the process by which an enterprise
agreement came into existence is inadmissible in every case.

In Endeavour Energy [51] and [58], Kennett J said: (emphasis added)

51  [Toyota] and Bianco Walling were, as I read them, not cases that turned on the construction of particular enterprise
agreements. The observation that an enterprise agreement is not a contract—and should not be approached on the
assumption that it derives legal force from the agreement of two or more ‘parties’ to be bound by particular terms—
is, with respect, obviously correct. However, I do not think it follows that the process by which an enterprise
agreement acquires legal force and the background against which that process occurs have no relevance to
the construction of the agreement; nor do I understand Colvin J to have gone that far in Sheehan. It is useful
to note some aspects of the statutory process.

58 Integral to that process is the drafting and consideration (and potentially the refinement during bargaining) of a text
which is put to employees and voted on by them. The process is very different from a contractual negotiation or the
passage of legislation; however, like those processes, it involves people drafting, discussing and adopting a text.
The factual matrix in which these steps occur, at least to the extent that it is known or reasonably knowable
by the persons to whom the FW Act affords a role in the process, is logically capable of shedding light on the
meaning of words that appear in the text. The fact that an enterprise agreement will bind future employees, who
have played no part in its development and approval, does not gainsay this point: the same is obviously true of
legislation, and does not dissuade the courts from searching (albeit in a highly structured and constrained way) for
the intention of the legislature.

Ms Sheppard prepared the memoranda, explanatory table and tracked-changes document supplied to employees before the
vote. Her evidence is admissible to establish the provenance of those documents and the circumstances in which they were
prepared and circulated. The documents themselves form part of the objective context in which the Agreement was made.

I accept the CFMEU’s submission that this is not an Endeavour Energy case in the sense that there is no longstanding and
uncontested application of materially identical words capable of evidencing a shared understanding. I do not rely on
Ms Sheppard’s evidence as proof of an actual common intention. Her evidence about the discussions during bargaining is of
more limited weight. The construction I reach does not depend upon proof of an agreement between Ms Sheppard and
Mr Upton.
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The text
The operative words are ‘2.5% or Perth CPI for the relevant quarter (whichever higher)’.

In Appendix A, those words are followed by the sentence ‘The Perth consumer price index percentage will be taken from the
relevant quarter before the nominated increase.’

I do not accept Programmed’s contention that the words are plain and unambiguous. Read in isolation, ‘Perth CPI for the
relevant quarter’ is capable of bearing either construction advanced by the parties.

The CFMEU is correct that, at the time the Agreement was made, the ABS published CPI data quarterly. It follows that a CPI
release for a particular quarter may state the movement from the previous quarter or the movement for the corresponding
quarter of the previous year. The words ‘for the relevant quarter’ do not, by themselves, identify which comparison is intended.

However, Programmed’s construction sits more naturally with the words used. ‘Perth CPI for the relevant quarter’ more
readily describes the CPI movement over the identified quarter. Had the makers of the Agreement intended to refer to
annual CPI, more natural language was available, including ‘annual CPI’, ‘year-ended CPI’, or the words used in the
predecessor agreements, namely ‘as per the Perth consumer price index’.

That textual inclination is reinforced by the structure of Appendix A.

On the CFMEU’s construction, ‘Perth CPI for the relevant quarter’ refers to the annual CPI figure ending in the relevant
quarter, and the sentence below the dot points identifies that quarter as the quarter preceding the nominated increase. On this
construction, the two references overlap.

The placement of ‘for the relevant quarter’ within the operative dot points supports Programmed’s construction. Read naturally,
those words describe the CPI measure to be compared with 2.5%, namely the movement in CPI over that quarter. The
sentence below the dot points identifies which quarter is relevant: the quarter preceding the nominated increase.
This construction differentiates between the words ‘for the relevant quarter’ in the operative dot points and the words
‘from the relevant quarter’ below the dot points. It thereby gives each expression work to do, which is a construction to be
preferred: Project Blue Sky [71].

This textual consideration applies with less force to Appendix C, which does not contain the sentence below the dot points. In
Appendix C, the words ‘for the relevant quarter’ identify the relevant quarter on either construction. It remains necessary to
determine whether the same operative expression should bear the same meaning in both appendices. The parties’ agreement
that the relevant quarter is, in each case, the December quarter preceding the nominated increase, resolves any uncertainty
arising from the absence of that sentence from Appendix C.

I do not regard that textual consideration as determinative. The CFMEU’s construction remains open on the words. It is
therefore necessary to consider the Agreement as a whole and the objective context.

The Agreement as a whole

The CFMEU relies on cl 10.2 as supplying the purpose of the CPI mechanism. I am not persuaded that cl 10.2 carries the
weight the CFMEU places on it.

Clause 10.2(a) is a recital of the industrial consideration for the wage rates. It refers to productivity improvements and the
wage rates applying to employees covered by the Agreement. It does not address how CPI is to be measured.

The CFMEU also relies on the reference in cl 10.2(a) to the wage rates ‘prescribed in Appendix B’. Whether that reference was
intended to pick up the career progression structure in Appendix B, or was an error for Appendix A, does not affect the present
issue.

Clause 10.2(b) is a ‘no further increases’ clause. It provides that the increases arising from cl 10.2 are the only wage increases
allowable during the period of the Agreement, subject to the wage rates not falling below the basic periodic rate of pay under
the relevant modern award. It does not link the Agreement’s increases to the annual wage review and does not address how CPI
is to be measured.

Clause 10.2(c) preserves the award safety net for expense-related allowances. To that limited extent, the award’s allowance
adjustment mechanism may affect outcomes under the Agreement. However, cl 10.2(c) does not supply the measure for the
general increases in Appendix C, which have their own formula.

I accept the CFMEU’s broader contention that CPI clauses are commonly used to address movements in the cost of living. I
also accept that an annual wage increase measured against three months of inflation may understate the erosion of real wages
over the year.

However, that does not determine the construction of this Agreement. The Agreement was not the product of arbitration or
minimum wage setting proceedings. It was the product of enterprise bargaining. As Bromberg J explained in Target [54]-[55],
enterprise agreements reflect the compromises made in the bargaining process, including compromises between competing
wage and cost positions. It is not to be expected that every entitlement will be objectively rational, or in harmony with any
originally expressed purpose. Enterprise agreements are often made following a process involving the ‘horse trading’ of
entitlements: Target [54].

Programmed challenges the CFMEU’s reliance on the reasons of Bromberg J in Target concerning his Honour’s reference to
Sheehan. 1t is unnecessary to resolve that point. I rely on his Honour’s reasons in Target [54]-[56] concerning the realities of
enterprise bargaining and the threshold for departing from the ordinary or natural meaning of the text, which state orthodox
propositions consistent with the authorities cited in those passages.

The second and third increases in Appendices A and C provide a guaranteed increase of 2.5%, with the CPI figure operating as
an additional entitlement if it exceeds that floor.
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On Programmed’s construction, a quarterly CPI figure may be lower than the corresponding annual CPI figure.

However, and by way of example only, the following figures extracted from the two tables on p 1029 of the court book
illustrate the point that it will not al/ways be the case that the quarterly CPI figure is lower than the annual CPI figure:

Percentage change (from corresponding quarter of previous year)

Period Perth

2021 March 1.0

2020 September 1.3

Percentage change (from previous quarter)
Period Perth

2021 March 1.4

2020 September 1.8

Regardless, even if a quarterly CPI figure may be lower than an annual CPI figure, that does not make the clause absurd or
seriously anomalous: Target [56]. On Programmed’s construction, the quarterly CPI figure was engaged for the third increase,
producing an increase of 3.6% rather than the guaranteed floor of 2.5%. That does not determine the construction, because the
Agreement is not to be construed by reference to the conduct of parties subsequent to its approval,'® but it illustrates that
Programmed’s construction gives the quarterly CPI figure practical operation.

The CFMEU is correct in saying at [28(hh)] above, that the parties could not have known, when bargaining for this Agreement,
what the CPI figures would be in 2022 and 2023. That point does not favour either construction. The construction of the
Agreement cannot be controlled by the fact that the annual CPI figures later exceeded the quarterly CPI figures, or by the fact
that Programmed’s construction proved less generous in hindsight.

It is unnecessary to determine whether, as a matter of arithmetic, a quarterly CPI figure will usually be lower than the
corresponding annual CPI figure. The question is not which mechanism better protects real wages. The question is which
mechanism the Agreement, properly construed, provides.

The predecessor agreements and the tracked-changes document

The CFMEU contends that because the 2015 and 2018 agreements referred to a ‘quarter’ and were understood and
administered by reference to annual CPI, the reference to a ‘quarter’ in the Agreement should be construed as meaning annual
CPL

Appendices A and C of the 2015 agreement stated, respectively: (emphasis added)
Wages will increase by the following:

. The 1st wage increase will be effective the 1st full pay period on or after 31st March 2016 and will increase as
per the Perth consumer price index.

. The 2nd wage increase will be effective the 1st full pay period on or after 31st March 2017 and will increase
as per the Perth consumer price index or by 2%, whichever is greater.

The Perth consumer price index percentage will be taken from the December quarter before the nominated increase.

Allowances will increase by the following:

. The 1st allowance increase will be effective the 1st full pay period on or after 31st March 2016 and will
increase as per the Perth consumer price index.

. The 2nd allowance increase will be effective the 1st full pay period on or after 31st March 2017 and will
increase as per the Perth consumer price index or by 2%, whichever is greater.

The Perth consumer price index percentage will be taken from the December quarter before the nominated increase.
Appendices A and C of the 2018 agreement stated, respectively: (emphasis added)
Wages will increase by the following:

. The 1st wage increase will be effective the 1st full pay period on or after 30 March 2018 as calculated in the
table above.

. The 2nd wage increase will be effective the 1st full pay period on or after 30th March 2019 and will increase
as per the Perth consumer price index or by 1.5%, whichever is greater.

. The 3rd wage increase will be effective the 1st full pay period on or after 30th March 2020 and will increase
as per the Perth consumer price index or by 1.5%, whichever is greater.

The Perth consumer price index percentage will be taken from the June quarter before the nominated increase.

Allowances will increase by the following:

. The 1st wage increase will be effective the 1st full pay period on or after 30 March 2018 as calculated in the
table above.



106 W.ALG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2429

80

81

82

83

84

85

86

87

88

89

90

91

92

93

94

. The 2nd wage increase will be effective the 1st full pay period on or after 30th March 2019 and will increase
as per the Perth consumer price index or by 1.5%, whichever is greater.

. The 3rd wage increase will be effective the 1st full pay period on or after 30th March 2020 and will increase
as per the Perth consumer price index or by 1.5%, whichever is greater.

The Perth consumer price index percentage will be taken from the December quarter before the nominated increase.

The operative dot points in the 2015 and 2018 agreements are different. They refer to a wage increase measure based on a
fixed percentage (of 2% in 2015 and 1.5% in 2018) or ‘as per the Perth consumer price index’, whichever is greater.

In each of the 2015 and 2018 agreements, the reference to a ‘quarter’ appeared in the sentence below the operative dot points.
Its function was to identify the quarter from which the CPI percentage would be taken (from the December quarter or from the
June quarter).

Given the structure of Appendices A and C of the 2015 and 2018 agreements, it was natural to read the words ‘as per the Perth
consumer price index’ in the operative dot points as the annual movement in CPI, with the sentence below the dot points fixing
the reference quarter.

The Agreement recast the operative dot points. The tracked-changes document supplied to employees during the access period
shows that the words ‘as per the Perth consumer price index’ were deleted and replaced with ‘Perth CPI for the relevant
quarter’. At the same time, the guaranteed floor increased from 1.5% in the 2018 agreement to 2.5% in the Agreement.

I accept the CFMEU’s contention that neither Opal [69] nor Australian Postal [20] establishes a rigid rule that every
amendment must produce a change in meaning. The principle is that a construction which renders words otiose is to be
avoided, particularly where those words have been introduced by amendment.

However, the difficulty for the CFMEU is not merely that the words changed; it is that the operative formula changed. The
words which had previously been understood and administered as referring to annual CPI were removed. Different words were
inserted. The reference to a relevant quarter was moved into the operative formula by which the wage increases were to be
calculated.

On the CFMEU’s construction, those changes made no material change to the CPI measure. That is possible, but it is not the
more natural inference from the changed words and structure. The former words, which had been understood and administered
by reference to annual CPI, were removed. The reference to the relevant quarter was inserted into the operative dot points, and
the guaranteed floor was increased to 2.5%.

The more natural inference is that those changes are consistent with a changed operative mechanism comprising a higher
guaranteed floor and a recast CPI figure measured over the relevant quarter.

That inference does not depend on a rule that every amendment necessarily changes meaning. It depends on the ordinary work
performed by the changed words in the changed structure.

That inference is also consistent with the principle in Kucks that the framers of enterprise agreements are people of a practical
bent of mind who engage in enterprise bargaining to reach a concluded agreement. The more natural inference is that the
framers negotiated and re-wrote the operative formula in Appendices A and C to change the CPI measure.

The objective bargaining circumstances
The following matters are established on the evidence and are reflected in the materials provided to employees:

(a) The Agreement was negotiated in 2021, following a period in which Programmed said it had experienced financial
difficulty arising from the pandemic: Exhibits R6, R7, C2, R8.

(b) The CFMEU originally sought wage increases of 5% per annum, and later revised its position downwards: Exhibits RS,
RY.

(c) Programmed originally proposed wage increases of 1.5% per annum, and later revised its position upwards: Exhibits R9,
R10, R11, R12, R16, R17.

(d) From 7 May 2021, the offers Programmed put to employees expressed the second and third increases as ‘2.5% or Perth
CPI for the relevant quarter (whichever is higher)’: Exhibits R16, R17, R19.

(e) The tracked-changes document supplied to employees before the vote showed the deletion of the previous operative CPI
formula and the insertion of the new wording: Exhibit R19.

I accept the CFMEU’s contention that the memoranda did not expressly explain the difference between annual CPI and
quarterly CPI. I do not accept Programmed’s contention that the memoranda ‘explained’ to employees that quarterly CPI
would apply. Repeating the disputed phrase is not the same as explaining it.

However, the memoranda are not irrelevant. The Memorandum dated 7 May 2021 describes the offer as one improved ‘to
adjust, should CPI increase above 2.5%’. That language is consistent with a CPI percentage operating as an upside above a
2.5% guaranteed floor. It does not suggest that the annual CPI mechanism used in the predecessor agreements was simply
being continued.

The CFMEU relies on the statement ‘No reduction in terms’ in the Memorandum dated 5 July 2021, arguing that, if quarterly
CPI was intended, the statement was untrue. I do not draw that conclusion. The statement appears in a dot-point summary of an
in-principle agreement. It is expressed generally. It does not address the distinction between annual CPI and quarterly CPIL
Furthermore, the guaranteed floor increased from 1.5% to 2.5%. Whether the new mechanism would prove more or less
beneficial than the predecessor mechanism depended on the future CPI figures that were not then known. A general statement
of that character cannot control the meaning of the operative words in the Agreement.

The explanatory table is of limited assistance. Its description of Appendix A, that ‘increases relevant to the Perth consumer
Price Index will be from the quarter prior to the nominated increase’, is consistent with both constructions. The reference in the
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Appendix C entry to ‘the June quarter’ appears to be an error carried over from Appendix A of the 2018 agreement; Appendix
C of the 2018 agreement referred to the December quarter. I place little weight on the explanatory table.

Evidence about the bargaining meetings

95 None of the CFMEU’s witnesses attended the fourth or fifth bargaining meetings. The painters’ evidence was that they also did
not attend the explanatory meeting convened by Programmed in July 2021 to explain the terms of the Agreement to the
employees.

96 Ms Sheppard’s evidence of the fourth bargaining meeting, if accepted in full, would establish that the distinction between
annual CPI and quarterly CPI was discussed, that Programmed said it would not agree to annual CPI, and that Mr Upton
accepted quarterly CPI as the reference point, subject to the CFMEU considering the offer.

97 Consistent with the approach in Qantas [16], I place greater weight on the contemporaneous documents than on recollections
of discussions held several years ago.

98 Ms Sheppard’s evidence must also be assessed in light of the concessions she made in cross-examination. She accepts that
paragraph 78 of her witness statement transposed the December 2020 figures: the annual movement was —0.1% and the
quarterly movement was —1.0%. She also accepts, when taken to the table prepared by Mr Cardinal and the ABS data in the
court book, that the quarter-on-quarter figures over the period selected did not demonstrate that quarterly data was stable and
annual data volatile.

99 Those concessions affect the reliability of Ms Sheppard’s recollection of detail. The statement at paragraph 81 of her witness
statement that ‘quarterly Perth CPI had shown signs that it was starting to shift to a positive figure’ is difficult to reconcile with
the corrected December 2020 quarterly figure. Therefore, I treat with caution the detailed account of the statements attributed
to Mr Upton at paragraphs 87-90 of her witness statement and make no findings in reliance on those paragraphs.

100 However, the concessions do not require the rejection of her evidence in its entirety. She maintained that she and Mr Norling
reviewed annual and quarterly CPI data before the fourth bargaining meeting; that material containing both annual and
quarterly CPI measures was displayed at the meeting; that the distinction between annual CPI and quarterly CPI was discussed;
and that Programmed communicated that it would not agree to annual CPL.

101 That core account is consistent with Ms Sheppard’s contemporaneous note recording a ‘copy of chart” and a proposal of ‘2.5%
to CPI’, and with the subsequent change to the operative wording. Ms Sheppard’s contemporaneous note does not itself
establish that quarterly CPI was discussed or agreed, but it is consistent with CPI being a substantial subject of the meeting.

102 It is common ground that CPI and the wage formula were discussed at the fourth bargaining meeting, and that the
Memorandum dated 7 May 2021 makes reference to CPI for the first time.

103 The CFMEU’s submission that Ms Sheppard’s evidence should be rejected rested on the proposition that Ms Sheppard’s
description of the annual Perth CPI figures as volatile, and the quarterly figures as comparatively stable, must be a misreading
of the data, particularly given that there was no uptick in the CPI data until the March 2021 quarter.

104 The CFMEU relied on the tables at p 1029 of the court book, downloaded by Mr Cardinal from the ABS website on 14 May
2026, some five years after the events in question. Ms Sheppard was cross-examined on the tables and maintained her account
of the data she accessed at the time and her discussion with Mr Norling as to what that data showed. Although the underlying
historical figures may be the same, Ms Sheppard’s evidence was that the CPI data she displayed at the fourth meeting was CS-
12.

105 Whether the characterisation of annual CPI as volatile or quarterly CPI as stable was statistically accurate is not determinative.
The relevant question is whether the discussions described by Ms Sheppard occurred. I am satisfied that they did.

106 Mr Upton was the CFMEU’s lead negotiator and attended the fourth and fifth meetings. He is a witness in the CFMEU’s camp
whose evidence would have elucidated matters squarely in issue: Cayford [9]. The explanations offered for his absence,
namely that his evidence was irrelevant to an objective construction task, and that he was overseas at the time of the hearing,
are not compelling where Ms Sheppard’s account of those meetings was directly challenged.

107 Nonetheless, I do not draw a Jones v Dunkel inference from Mr Upton’s absence. It is unnecessary to do so. His absence
means only that the core of Ms Sheppard’s evidence stands uncontradicted by direct evidence from the CFMEU negotiator
who attended those meetings. That is a matter of weight only; it does not reverse the onus of proof or require Ms Sheppard’s
evidence to be accepted.

108 On balance, I accept Ms Sheppard’s evidence that the distinction between annual CPI and quarterly CPI was raised at the
fourth bargaining meeting and that Programmed communicated that it was not prepared to agree to an annual CPI increase.

109 I do not find it necessary to decide whether Mr Upton agreed, on behalf of the CFMEU, that quarterly CPI was fair, stable or
better aligned with current conditions. The contemporaneous documents do not record such an agreement. Furthermore, given
the statutory character of the Agreement (Zoyota [88]; Qube [23]), any such acknowledgement between negotiators could not,
of itself, determine the meaning of the instrument voted on by employees.

110 The evidence of the employees called by the CFMEU does not materially assist in resolving the construction question.
Mr Brownlee, Mr Todd, Mr MacFarlane and Mr Bates did not attend the fourth or fifth bargaining meetings. Nor did they
attend the meeting convened by Programmed to explain the terms of the Agreement. Their evidence about whether they read
the documents was, understandably, affected by the passage of time.

111 In any event, the subjective understanding of individual employees cannot determine the objective meaning of the Agreement.

112 As outlined at [23] above, Programmed objected to those parts of paragraphs 5 and 6 of Mr MacFarlane’s witness statement in
which he gave evidence concerning the understanding of unnamed painters. I admit his evidence of what was communicated to
him as direct evidence of those communications. I do not admit it as proof of what unnamed painters knew, understood, or
would have done. His own subjective understanding of Appendices A and C and his evidence of how he would have voted in a
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hypothetical situation are admitted but carry little weight for the reasons given above, that the subjective understanding of an
individual employee cannot determine the objective meaning of the Agreement.

Fair Work Commission decisions

113 Contract Resources and Visy are decisions of the Fair Work Commission concerning differently worded provisions and
different statutory or factual contexts. They are not binding on this court.

114 Contract Resources concerned an application under s 217 of the FW Act. As Lake DP observed at [95], the Commission’s task
was to determine whether ambiguity or uncertainty existed, notto finally construe the enterprise agreement. I take from
Contract Resources no more than that enterprise bargaining may produce wage clauses using quarterly CPIL.

115 Visy likewise demonstrates that the meaning of a CPI clause depends on its particular words and context.
116 Neither decision materially assists in construing the Agreement: Opal [48].
Conclusion
117 For the preceding reasons, I find:
(a) The expression ‘Perth CPI for the relevant quarter’ is capable of bearing either construction, although its ordinary
meaning inclines towards Programmed’s construction. This textual inclination is reinforced by the structure of the

appendices and the placement of the words within the operative dot points of the appendices, which ensures a
differentiation between ‘for the relevant quarter’ and ‘from the relevant quarter’.

(b) Nothing in the Agreement as a whole, including cl 10.2, requires a construction providing for annual CPI, as contended
for by the CFMEU.

(c) The predecessor agreements provide some support for the CFMEU’s construction because they identified a reference
quarter while applying annual CPI. However, the operative wording in the predecessor agreements differed
materially from the Agreement.

(d) The tracked-changes document shows that the previous operative wording, which had been understood and administered
by reference to annual CPI, was removed and replaced by wording expressly referring to ‘Perth CPI for the
relevant quarter’, while the guaranteed floor increased to 2.5%.

() The memoranda did not expressly explain that quarterly CPI would apply, but they framed the CPI component as an
adjustment above the 2.5% floor.

(f) The bargaining evidence provides limited support for Programmed’s construction, although the construction does not
depend upon proof of an agreement between the bargaining representatives.

118 The CFMEU’s construction requires the changes to the operative wording to have made no material change to the CPI
measure. It also depends substantially on an asserted purpose of protecting annual wages against annual inflation. That is an
understandable industrial purpose, but it is not sufficiently expressed in the Agreement to displace the construction supported
by the words, structure and objective context. Furthermore, Target [54]-[56] cautions against attributing to a negotiated
instrument an assumed rationality which its text does not disclose.

119 Programmed’s construction gives effect to the words as recast, is consistent with the higher guaranteed floor and the recast CPI
mechanism forming part of the revised offer, and does not produce an absurd or seriously anomalous result.

120 I find that the expression ‘Perth CPI for the relevant quarter’ in Appendices A and C means the quarter-on-quarter percentage
movement in the Perth CPI for the December quarter preceding the nominated increase.

121 In Appendix A, the sentence below the operative dot points identifies the quarter from which the CPI percentage is to be taken.
It is consistent with, and does not detract from, that construction.

122 Appendix C should be construed consistently with Appendix A. The same operative formula and increase dates appear in both
appendices. The omission from Appendix C of the sentence appearing below the dot points in Appendix A does not justify a
different construction.

123 It follows that:

(a) The second increase, payable from the first full pay period on or after 30 March 2022, was 2.5%, because the quarterly
movement in the Perth CPI taken from the December 2021 quarter was 1.4%.

(b) The third increase, payable from the first full pay period on or after 30 March 2023, was 3.6%, because the quarterly
movement in the Perth CPI taken from the December 2022 quarter exceeded 2.5%.

124 Programmed administered the increases to ordinary rates and rostered days off, travel allowance, personal leave and annual
leave, including annual leave loading, on that basis.

125 The CFMEU bears the onus of proving the alleged contravention on the balance of probabilities. It has not established that
Programmed contravened the Agreement and thereby contravened s 50 of the FW Act.

126 The claim for declaratory relief is not made out. Accordingly, the claims for payment under s 545(3), interest under s 547 and
pecuniary penalties under s 546 of the FW Act do not arise.

127 The Originating Claim is dismissed.
C. TSANG
INDUSTRIAL MAGISTRATE

I ts 6-7.
2 ts9.
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REASONS FOR DECISION
Background

1

10
11

12

13

14

15

16

The claimant was employed by the Public Transport Authority of Western Australia (the respondent) as a Level 3 Prosecutions
Officer.

On 12 November 2025, the claimant lodged a claim against the respondent under s 97A of the Industrial Relations Act 1979
(WA) (IRA), alleging the respondent took damaging action against him, and seeking orders that the respondent reinstate him to
his former position; pay compensation for alleged injuries and losses suffered; and the Industrial Magistrates Court (Court, or
IMC) issue pecuniary penalties payable to himself (the Claim).

On 9 December 2025, the respondent responded to the Claim, but in many instances, it stated that it was unable to respond
because the Claim did not adequately identify or particularise the claimant’s alleged case.

The parties attended a pre-trial conference before a Clerk of the Court and orders were made requiring the claimant to lodge
and serve further and better particulars of claim, which the claimant did on 18 February 2026 (the Further and Better
Particulars).

In its response to the Further and Better Particulars, the respondent identified that the claimant had not provided further and
better particulars of the Claim but had instead expanded the scope of the Claim, introduced new claims, and failed to provide
adequate particulars of the matters originally pleaded.

On 25 March 2026, the parties attended a directions hearing, where the Court made orders for the claimant to make an
application to amend the Claim.

On 24 April 2026, the claimant lodged his application to amend the Claim (the Application to Amend) and attached to the
application a proposed substituted statement of claim (the Proposed Statement of Claim).

The respondent consented to the Application to Amend, subject to numerous paragraphs in the Proposed Statement of Claim
being struck out.

On 3 June 2026, at the hearing of the Application to Amend, the claimant was granted leave to lodge and serve a substituted
statement of claim with a view to remedying deficiencies identified by the respondent in its response to the Application to
Amend. I will return to the circumstances of that hearing shortly.

On 25 June 2026, the claimant lodged and served his Substituted Statement of Claim (the Substituted Statement of Claim).

On or around 22 July 2026, the respondent lodged a response to the Substituted Statement of Claim and on 23 July 2026, the
respondent lodged an application to strike out certain paragraphs of the Substituted Statement of Claim (the Strike Out
Application).

On 5 August 2026, the claimant responded to the Strike Out Application, where he sought to again clarify the Substituted
Statement of Claim or consented to certain paragraphs being struck out. To this, the claimant lodged an affidavit, attaching a
marked-up version of his Substituted Statement of Claim (Marked-up Statement).

Following discussions between the parties concerning aspects of the Substituted Statement of Claim, the respondent confined
its Strike Out Application at the hearing to the following paragraphs: 19; 20; 23; 25; 43 and 55.

The respondent’s narrowed Strike Out Application also sought to strike out paragraphs 83 and 84 of the Substituted Statement
of Claim. However, the respondent did not press that aspect of the Strike Out Application strongly on the basis that the matters
raised in those paragraphs could instead be addressed by way of legal submissions at trial. Likewise, the claimant did not
strongly oppose the striking out of those paragraphs.

In circumstances where neither party expressed a firm position as to whether paragraphs 83 and 84 of the Substituted
Statement of Claim should remain or be struck out, I am minded not to strike out those paragraphs, although I note the
respondent’s argument.

At the hearing of the Strike Out Application, on 26 August 2026, the claimant also provided the Court with a table setting out
various concessions and submissions made by him. However, the table did not record any concession in respect of the
respondent’s narrowed application referred to in paragraph [13] above (the Table).

Substituted Statement of Claim

17

18

19

20

21

The claimant identifies the basis upon which he says he was employed by the respondent and the roles and responsibilities he
says he was employed to do.

The claimant also identifies a number of other employees employed by the respondent who he refers to in the Substituted
Statement of Claim.

The claimant purports to rely upon eleven complaints he says he made during the course of his employment.

While I have used the word ‘complaint’ in these reasons to describe the matters raised by the claimant, that term should not be
taken as indicating any concluded view that those matters constitute employment-related complaints or inquiries for the
purposes of s 97A of the IRA.

For the purposes of determining the Strike Out Application, I will refer only to the following complaints, being the complaints
that form the basis of the respondent’s narrowed Strike Out Application:
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22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38
39

40

(a) Complaint Two contained in paragraphs 19 and 20 of the Substituted Statement of Claim;
(b) Complaint Three contained in paragraph 23 of the Substituted Statement of Claim;

(c) Complaint Four contained in paragraph 25 of the Substituted Statement of Claim; and
(d) Complaint Eleven contained in paragraph 43 of the Substituted Statement of Claim.

The claimant alleges that the respondent took five actions against him which he says constitutes damaging action within the
meaning of s 97 of the IRA.

For the purposes of determining the Strike Out Application, I will refer only to the following alleged damaging action, being
the alleged damaging action that forms the basis of the respondent’s narrowed Strike Out Application:

(a) Damaging Action Two (resumption of duties) contained in paragraph 55 of the Substituted Statement of Claim.
Attached to these reasons at Schedule II is a copy of Complaints Two, Three, Four and Eleven and Damaging Action Two.
Complaint Two

The respondent submits that paragraph 19(a) of the Substituted Statement of Claim refers to a complaint allegedly made by the
claimant, initially orally to Mr Kerry Panting (Mr Panting) and subsequently in writing. However, the claimant does not plead
when the alleged oral complaint was made, the substance or effect of what was said in any communication said to constitute
the complaint, or identify the written communication in which the complaint was allegedly made.

At the hearing, the respondent further submitted that paragraph 19 of the Substituted Statement of Claim lacks sufficient
particularity, in that it does not set out the substance of any alleged complaint. The respondent also submitted that
paragraph 20(b) was unlikely to provide relevant context for paragraph 19, given that the events alleged in paragraph 20
occurred approximately six months later and did not involve Mr Panting.

The respondent submits that paragraph 20 of the Substituted Statement of Claim is similarly deficient because it lacks
sufficient detail and does not plead the substance of any alleged complaint. The respondent further submits that a mere
reference to an email is insufficient to identify or particularise the complaint relied upon.

In the Table, the claimant stated that paragraph 19(a) of the Substituted Statement of Claim refers to a complaint made orally to
Mr Panting. The claimant further stated that the particulars of those discussions, insofar as they are relevant, are contained in
paragraphs 19(b) and 19(c), and that the particulars of the written complaint are contained in paragraph 20(b) of the Substituted
Statement of Claim.

In the Table, the claimant stated that paragraph 20 of the Substituted Statement of Claim had been amended to provide further
and better particulars.

Complaint Three

Referring to the Marked-up Statement at the hearing, the respondent further submitted that the ‘track changes’ to paragraph 23
does not inform the respondent what communication amounted to a complaint.

In the Table, the claimant said paragraph 23 of the Substituted Statement of Claim had been amended to provide better
particulars.

Complaint Four

The respondent submits that the chapeau to paragraph 25 of the Substituted Statement of Claim does not identify with
sufficient precision the particular complaint or inquiry upon which the claimant relies.

At the hearing, the respondent further submitted that paragraph 25 does not adequately particularise the substance of any
alleged complaint. The respondent also submitted that, although the paragraph refers to emails sent by the claimant, the dates
of those emails do not correspond with the chapeau to the alleged Complaint Four.

However, while maintaining its primary position that paragraph 25 should be struck out, the respondent referred to the mark-
ups to paragraph 25(d) of the Marked-up Statement and indicated that it had identified an email sent by the claimant on
5 May 2025 bearing the same subject heading.

In the Table, the claimant conceded the striking out of paragraph 25(a) of the Substituted Statement of Claim and stated that the
remainder of paragraph 25 had been amended to provide further and better particulars.

Complaint Eleven

The respondent submits that paragraph 43 of the Substituted Statement of Claim fails to identify with precision the specific
complaint or inquiry relied upon by the claimant.

At the hearing, the respondent submitted that paragraph 43 of the Substituted Statement of Claim lacked any detail of any
complaint and the reference to a letter dated 22 July 2025 did not, of itself, provide the substance of any alleged complaint
made.

The Table did not address paragraph 43 of the Substituted Statement of Claim.

More generally, however, the claimant sought a further opportunity to remedy the defects identified by the respondent. I return
to that submission below.

Damaging Action Two

The respondent submits that paragraph 55 of the Substituted Statement of Claim alleges that the respondent, acting through
Mr Peter Armstrong (Mr Armstrong), took damaging action against the claimant by failing to restore his court duties. The
respondent submits that the pleading does not allege that Mr Armstrong, or any other employee of the respondent, made a
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41

42

specific decision not to restore those duties. The respondent further submits that an allegation of damaging action requires the
identification of a particular decision or act, together with identifying the person responsible for making the decision or taking
the action so that person can be called to give their reasons behind their decision or action.

In the Table, the claimant stated that the dispute concerns the proper characterisation of the pleading and raises a question of
law. By way of example, the claimant contended that, although a decision may initially be lawful when made pending the
outcome of an investigation or the receipt of further evidence, it may subsequently become unlawful if no action is taken once
the relevant outcome or evidence becomes known.

At the hearing, the claimant referred to paragraph 53(g) of the Substituted Statement of Claim, which he submitted provides
the factual foundation for the allegation in paragraph 55.

Legislative Framework — Section 97A of the IRA

43

44

45

46
47

48

Section 97A(1) of the IRA provides that an ‘employer must not take damaging action against an employee for the reason, or
for reasons that include, that the employee is able to make an employment-related inquiry or complaint to the employer or
another person.’

Section 97(a) of the IRA defines ‘damaging action’ against an employee to mean:
(i) dismissing the employee;
(i) altering the employee’s position to the employee’s disadvantage;
(iii) refusing to promote or transfer the employee;
(iv) otherwise injuring the employee in relation to the employee’s employment with the employer or another person; or
(v) threatening to do anything referred to in subparagraphs (i) to (iv).

Section 97A(2) of the IRA provides that in relation to s 97A(1), ‘if it is proved that an employer took the damaging action
against the employee, it is for the employer to prove that the employer did not do so because the employee made the inquiry or
complaint or proposed to make the inquiry or complaint.’

A contravention of s 97A(1) is a civil penalty provision for the purposes of s 83E of the IRA.

The claimant bears the onus of proving on the balance of probabilities that the respondent took damaging action against him,
what the damaging action was (within the meaning of s 97(a)), and that the reason the damaging action was taken was because
the claimant made an employment-related injury or complaint to the respondent or to some other person.

For the respondent to know the case against it and what it is required to respond to, at the very least, the claimant should
clearly set out:

(1) What ‘damaging action’ (as that term is defined in s 97 of the IRA) they say was taken by the respondent (as the
employer) or if it was a person other than the respondent, how or why it is alleged that conduct can be imputed to
the respondent;

(2) The reason or reasons for why they say the damaging action was taken; and

(3) If they allege that the damaging action was made in response to an employment-related inquiry or complaint, what
inquiry or complaint was made, when was it made, to whom was it made, and what is the basis upon which it is
asserted that the inquiry or complaint was one which the employee was ‘able to make’?

Determination

49

50

51

52
53

54

The Court is not a court of pleadings. However, the principles stated by the Full Bench in Western Australia Prison Officers’
Union of Workers v Minister for Corrective Services [2024] WAIRC 139; (2024) 104 WAIG 322 at [15] - [16] are apposite to
the Claim. Namely, a contravention of s 97A of the IRA is a civil penalty provision and the respondent may be liable for a civil
penalty of up to $650,000 if it is a serious contravention, or up to $65,000 if it is not a serious contravention. Further, s 97A of
the IRA contains a reverse onus provision where, if the claimant proves damaging action was taken, the respondent is then
required to prove it was not taken because the claimant made the inquiry or complaint. Accordingly, the respondent must have
a fair opportunity to know what inquiry or complaint was made and the reason the claimant says this resulted in the respondent
taking damaging action.

The Court has the power to strike out (or summarily dispose of) a claim on the basis that there is no reasonable prospect of
success.! The Court’s duties in dealing with cases are set out in reg 5 of the Industrial Magistrate’s Court (General
Jurisdiction) Regulations 2005 (WA) (Regulations).? Regulation 7 of the Regulations sets out what the IMC may do for the
purpose of controlling and managing cases and trials, including, at reg 7(1)(h) ‘order that an issue not be tried’, and at
reg 7(1)(r) ‘take any other action or make any other order for the purpose of complying with regulation 5.” This would also
include striking out part of a claim for the same reasons.

Therefore, the Court has the power to make the order sought by the respondent if it concludes the Claim is so clearly untenable
that it could not possibly succeed and, if that circumstance exists, to dismiss the claim so as to deal with the case efficiently,
economically and expeditiously to ensure that the Court’s resources are used as efficiently as possible.?

The power to order the strike out of the whole a claim is one that should be exercised with great care.*

A party has an obligation to provide particulars of an arguable claim (as the case may be) and to provide a statement of facts
which go to show that it is arguable.’

Disposal of a claim summarily ‘will never be exercised unless the [party’s] claim is so obviously untenable that it cannot
possibly succeed.’®
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55

56

57
58

To that I would also add that for similar reasons the Court has the power to order part of a case be struck out on the basis that it
discloses no reasonable cause of action; it is likely to cause prejudice or delay; is evasive or ambiguous; or contains frivolous
or vexatious material.

In closing submissions on the Strike Out Application, the claimant submitted that, rather than striking out the identified
paragraphs, he should be afforded a further opportunity to confer with the respondent and amend the Substituted Statement of
Claim to address the deficiencies raised during the hearing.

The Court has the power to allow a party to amend any document lodged by the party.”

In Hightime Investments Pty Ltd v Lungan [No 2] [2010] WASC 296, Beech J, at [52], referring to Aon Risk Services
Australia Ltd v Australian National University [2009] HCA 27; (2009) 239 CLR 175, summarised the observations relevant
to the exercise of a discretionary power to allow or refuse amendment(s) to a pleading(s):®

(a) the effect of an amendment on the court and on other litigants is relevant;

(b) there is no right to amend to introduce an arguable case and it is wrong to say that only in extreme circumstances
would a party be shut out from litigating an arguable case;

(c) justice requires that parties have a proper opportunity to plead their case, but limits may be placed on repleading
when delay and cost are taken into account;

(d) ajust resolution does not mean that a party will always be permitted to raise any arguable case at any point in the
proceedings, on payment of costs, even indemnity costs;

(e) the inevitable strains of litigation must be taken into account in weighing the adverse consequences of delay -this
applies to natural persons and other litigants;

(f)  the nature and importance of the amendment to the party amending must be taken into account;

(g) attention must be given to the extent of the delay, and the costs associated with it, the prejudice which might
reasonably be assumed to follow from it and any prejudice that is shown;

(h) the point in the litigation relative to the trial may be an important consideration;
(i)  where a discretion is sought to be exercised in favour of a party, an explanation will be called for;

(j)  the point can be reached where a party has had a sufficient opportunity to put its case.

Should the Paragraphs Identified by the Respondent be Struck Out?

59
60
61

62

63

64

65

66

Complaint Two
Paragraphs 19 and 20 of the Substituted Statement of Claim comprise Complaint Two.
The Claim did not refer to Complaint Two.
The Claim relied upon the following complaints (using the terminology and headings in the Claim):
(a) Pay Classification Complaint.
(b)  Unilateral Change of Duties Complaint.
(¢) The Crime and Corruption Commission Concerns Complaint.
(d) The Unsafe Workplace Complaints.
(e) The Criminal Charge Complaint.
(f)  The Public Interest Disclosure Victimization Claim.

Of the complaints referred to in the Claim, the complaint concerning the unilateral alteration of the claimant’s duties is the
closest in subject matter to Complaint Two. The gravamen of this complaint is that, in or about February 2025 or April 2025,
the claimant complained to Mr Armstrong about a decision to restrict or remove his duties relating to court appearances for
prosecutions. The claimant further alleges that he escalated that complaint to an unidentified person or department, thereby
irritating Mr Armstrong. The claimant alleges that, as a consequence, Mr Armstrong took damaging action against him. The
Claim makes no reference to Ms Tahlia Briggs (Ms Briggs).

The alleged damaging action was subsequently particularised in the Further and Better Particulars as the failure to reinstate the
claimant’s role and responsibilities, including his court attendance duties. The claimant further alleges a connection between
that damaging action and complaints made prior to that time.

In the Further and Better Particulars, the claimant introduced what appears to be a separate complaint under the heading
‘Bullying by Ms Tahlia Briggs’, in which he makes a number of allegations concerning Ms Briggs. The claimant also appears
to allege that he made complaints to Mr Armstrong, although the nature of those complaints is not always clearly identified.
Those complaints may have included matters concerning legal costs incurred in dealing with correspondence from the Legal
Practice Board of Western Australia (LPB).

Beyond alleging that he made a complaint concerning bullying conduct, and asserting in general terms that damaging action
was taken against him because of the temporal proximity between the complaint and the alleged damaging action, the claimant
provides little further detail. In particular, although the claimant identifies the relevant decision-makers as the Managing
Director, the Director and the Acting Transperth Train Operations Manager, no further particulars are provided as to the alleged
causal connection between the complaint and the damaging action.

The Proposed Statement of Claim says the claimant made multiple complaints about Ms Briggs in writing and orally, but
provides no detail of the substance of the complaints and when they were made other than a date range.
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Paragraphs 19 and 20 in the Substituted Statement of Claim are identical to paragraphs 19 and 20 in the Marked-up Statement,
save that paragraph 20(a) has a minor amendment and paragraph 20(b) provides the time an email was sent and states the
subject line of the email.

Complaint Two purports to be two complaints:
(1) acomplaint about Ms Briggs initiated ‘in December 2023’ in her communication with the LPB; and

(2) complaints to various people between December 2023 and July 2024 about legal fees incurred by the claimant in
communicating with the LPB.

Paragraph 19 of the Substituted Statement of Claim refers to the complaint about Ms Briggs being made orally and later in
writing. The claimant refers to an oral conversation alleged to have occurred with Mr Panting in December 2023 following the
receipt of some correspondence from the LPB and Mr Panting’s response to that.

The claimant says the later follow up in writing is referred to in the email in paragraph 20(b). However, no further detail is
provided.

While less than ideal, I am satisfied that paragraph 19 contains sufficient detail to enable the respondent to plead to it, subject
to the striking out of the reference in paragraph 19(a) to the complaint having been ‘later made in writing’. Whether the
balance of paragraph 19 discloses an employment-related complaint or inquiry for the purposes of s 97A of the IRA is a matter
that will likely fall for determination at any subsequent hearing.

The matter pleaded in paragraph 20 appears to concern a different complaint from that referred to in paragraph 19, albeit one
that is alleged, at least in part, to have arisen from a complaint made by Ms Briggs to the LPB. There remains a lack of clarity
as to what was allegedly ‘written later’ and whether that allegation refers to the email identified in paragraph 20(b), which was
sent approximately six months after the events referred to in paragraph 19.

Notwithstanding the further particularisation provided in the Marked-up Statement, paragraph 20 of the Substituted Statement
of Claim remains deficient in material respects. In particular, it does not adequately identify when the alleged complaint was
made, to whom it was made, or the substance of the complaint beyond a reference to the incurring of legal fees. This remains
so despite the apparent attempt to recast the allegation as a distinct complaint.

In those circumstances, I am not satisfied that paragraph 20 of the Substituted Statement of Claim pleads sufficient material
facts to disclose an arguable claim. The pleaded particulars are insufficient to demonstrate that the claim advanced is
reasonably arguable. Accordingly, I am satisfied that paragraph 20 should be struck out.

Complaint Three
Paragraph 23 of the Substituted Statement of Claim comprises Complaint Three.

Of the complaints referred to in the Claim, the complaint relating to “unsafe workplace complaints’ is the closest in subject
matter. The complaint is briefly pleaded. The claimant alleges he made multiple reports of unsafe workplace practices
specifically in relation to psychosocial hazards and that each complaint was escalated beyond Mr Armstrong to the
Occupational Health and Safety Team.

The Further and Better Particulars contain no additional details about the alleged complaints of unsafe workplace practices.

The Proposed Statement of Claim refers to a complaint about the ‘toxic culture’ in the workplace but provides no details
beyond an email being sent on 23 May 2025 and some unspecified conversations with Mark Wirski.

Paragraph 23 of the Substituted Statement of Claim is substantially identical to paragraph 23 of the Marked-up Statement, save
that additional detail has been provided in paragraphs 23(b), 23(c) and 23(d).

The claimant alleges the complaint was made both orally and in writing.

However, notwithstanding the additional matters pleaded in paragraph 23(b) of the Marked-up Statement, there remains a lack
of detail concerning the content of any oral conversation alleged to have taken place with Mr Panting, including what aspect of
that conversation is said to constitute a complaint and when the conversation occurred. Further, although the claimant alleges
that complaints were made during ‘discussion sessions’, no particulars are provided of any complaint said to have been made
during those sessions.

While less than ideal, I am satisfied that paragraphs 23(c) and 23(d) of the Substituted Statement of Claim contain sufficient
detail to enable the respondent to plead to them. Both paragraphs refer to an email sent by the claimant, identify the recipient
of the email and, in a general sense, identify its subject matter.

However, I am not satisfied that paragraph 23(b) of the Substituted Statement of Claim is pleaded with sufficient particularity
to permit the respondent fairly to respond to it. Further, I am not satisfied that paragraph 23(b) pleads sufficient material facts
to disclose an arguable claim. The pleaded facts are insufficient to demonstrate that the claim advanced is reasonably arguable.

Accordingly, I am satisfied that paragraph 23(b) of the Substituted Statement of Claim should be struck out, together with the
reference to ‘both oral’ in paragraph 23(a) and the words ‘During and’ in the chapeau to paragraph 23.

As with paragraph 19, whether the balance of paragraph 23 constitutes an employment-related complaint or inquiry for the
purposes of s 97A of the IRA is a matter that will likely fall for determination at a future hearing.

Complaint Four
Paragraph 25 of the Substituted Statement of Claim comprises Complaint Four.

This complaint concerns the claimant’s pay classification. It is one of the complaints identified in the Claim, in which the
claimant alleges that he complained about his pay classification on the basis that there had previously been a determination of
the Western Australian Industrial Relations Commission concerning his role.



2438 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 106 W.ALG.

88 The Further and Better Particulars provide no additional detail regarding the pay classification complaint.

89 Paragraph 25 of the Substituted Statement of Claim is substantially identical to paragraph 25 of the Marked-up Statement, save
that additional detail has been provided in paragraphs 25(b), (c) and (d) of the Marked-up Statement. The claimant concedes
paragraph 25(a) should be struck out.

90 I note that the respondent identified an email dated 5 May 2025 for the purposes of paragraph 25(d) of the Marked-up
Statement, whereas the claimant alleges that he sent the relevant email at 11.29 am on or about 7 May 2025. Subject to
confirmation that the email referred to in paragraph 25(d) is the same email identified by the respondent, I am not satisfied that
the balance of paragraph 25 should be struck out.

91 Unlike some of the other complaints relied upon by the claimant, the complaint concerning pay classification has formed part
of the Claim throughout its various iterations. Again, while less than ideal, I am satisfied that the remaining parts of
paragraph 25 of the Substituted Statement of Claim contain sufficient detail to enable the respondent to understand the nature
of the complaint and plead to it.

Complaint Eleven
92 Paragraph 43 of the Substituted Statement of Claim comprises Complaint Eleven.

93 The claimant alleges that, during 2025, he raised concerns and made complaints to the respondent about its failure to conduct a
fair and proper disciplinary procedure. However, the only date identified in support of that allegation is, by way of example, a
letter dated 22 July 2025. Otherwise, the claimant does not identify when the alleged complaints were made, to whom they
were made, or the substance of those complaints beyond a general assertion that the process was unfair.

94 Notably, Complaint Eleven is relied upon in connection with the fifth alleged damaging action, namely, the termination of the
claimant’s employment. However, the pleading does so only in the sense that the claimant alleges that the disciplinary process
was unfair. It does not identify any complaint made by the claimant concerning that alleged unfairness, nor does it plead that
such a complaint was a reason for the decision to terminate his employment.

95 The Claim did not identify any complaint made by the claimant about the disciplinary process which is then alleged to have
been a reason for any damaging action taken by the respondent. With respect to the claimant, the Claim and its subsequent
iterations appear to conflate the claimant’s grievance concerning the fairness of the disciplinary process generally (which is not
itself the subject of s 97A) with the making of an employment-related complaint or inquiry to a particular person, and an
allegation that the employment-related complaint or inquiry was a reason for subsequent damaging action.

96 Neither the Claim nor the Further and Better Particulars provide any meaningful assistance in identifying what complaint was
allegedly made, to whom it was made, when it was made, or how it is said to have contributed to any alleged damaging action.
Rather, the Claim, the Further and Better Particulars, and the Substituted Statement of Claim advance allegations of unfairness
in relation to the disciplinary process in general terms. Section 97A of the IRA, however, is not directed to generalised
allegations of unfairness in a disciplinary process.

97 In those circumstances, I am not satisfied that paragraph 43 of the Substituted Statement of Claim pleads sufficient material
facts to disclose an arguable claim. The pleaded particulars are insufficient to demonstrate that the claim advanced is
reasonably arguable.

98 1 am satisfied that paragraph 43 of the Substituted Statement of Claim should be struck out.
Paragraph 55

99 Paragraph 55 of the Substituted Statement of Claim alleges that Mr Armstrong failed to restore the claimant’s court attendance
duties following the receipt of an email from the claimant dated 25 February 2025.

100 Paragraph 55 of the Substituted Statement of Claim forms part of Damaging Action Two.

101 The difficulty with paragraph 55 is that it is premised upon an allegation that Mr Armstrong failed to take a particular step,
namely restoring the claimant’s court duties, without pleading any decision made by Mr Armstrong not to do so. As presently
pleaded, the paragraph does not identify any act or decision on the part of Mr Armstrong and instead invites speculation as to
what the claimant contends Mr Armstrong ought to have done. Nor is this deficiency remedied by paragraph 53(g) of the
Substituted Statement of Claim, as submitted by the claimant, given that paragraph 53(g) relates to a different date and does
not provide the necessary factual foundation for the allegation in paragraph 55.

102 In those circumstances, I am not satisfied that paragraph 55 of the Substituted Statement of Claim pleads sufficient material
facts to disclose an arguable claim. The pleaded particulars are insufficient to demonstrate that the claim advanced is
reasonably arguable.

103 T accept the respondent’s submission that it is unable properly to plead to paragraph 55 of the Substituted Statement of Claim.
Accordingly, I am satisfied that paragraph 55 should be struck out.

Should the Claimant be Granted Leave to Replead?

104 Although the claimant did not formally apply for leave to replead the Substituted Statement of Claim, he raised that possibility
at the conclusion of the hearing of the Strike Out Application. The respondent opposed that course. I have treated the
claimant’s submission as an application for leave to replead those paragraphs, or parts of paragraphs, that are the subject of the
respondent’s narrowed Strike Out Application. The grant of leave to replead is a matter of discretion.

105 Notwithstanding that evidence has not yet been lodged with the Court and no trial date has been fixed, I decline to grant leave
to replead the struck out paragraphs of the Substituted Statement of Claim for the following reasons.

106 The Claim was lodged on 12 November 2025. Since the respondent filed its response to the Claim, the claimant has been on
notice that certain aspects of the Claim were said to be unclear or incapable of meaningful response.
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107 The Further and Better Particulars were intended to clarify those issues. They did not do so. Instead, the claimant sought to
introduce allegations not contained in the original Claim and failed to adequately particularise those aspects of the Claim that
required further detail. In its response to the Further and Better Particulars, the respondent again identified those matters said to
be unclear or incapable of meaningful response.

108 On 25 March 2026, the Court identified deficiencies in the Claim and the Further and Better Particulars and afforded the
claimant a further opportunity to remedy them. That process resulted in the filing of the Application to Amend and the
Proposed Statement of Claim, which did not wholly resolve those issues in the manner intended.

109 On 3 June 2026, following considerable intervention by the Court, the claimant was afforded a further opportunity to amend
his case. At that time, however, the Court expressly indicated that no assurance could be given that further opportunities to
amend would be granted.

110 The claimant lodged the Substituted Statement of Claim on 25 June 2026. The respondent thereafter lodged the Strike Out
Application, again identifying those aspects of the claimant’s case said to remain unclear or incapable of meaningful response.

111 Between late July 2026 and at least 5 August 2026, the parties appear to have engaged in a conferral process directed towards
assisting the claimant to formulate his claim. Consistent with that objective, the Court acceded to the parties’ request that a
directions hearing be vacated.

112 That process resulted in the Marked-up Statement lodged in response to the Strike Out Application, which narrowed the issues
in dispute but did not resolve all of the deficiencies identified by the respondent.

113 Since November 2025, there have effectively been four attempts to settle pleadings that clearly articulate the claimant’s case
and permits the respondent properly to plead to it. By any reasonable measure, the claimant has been afforded a fair
opportunity to formulate and present his case.

114 In my view, however, the point has now been reached where a further opportunity to replead should not be granted.

115 The claimant indicated that he wished to engage in further conferral with counsel for the respondent concerning the disputed
paragraphs. With respect to the claimant, the respondent has already adopted a cooperative approach in attempting to resolve
pleading issues. It is not the role of the respondent, or its legal representatives, to continue assisting the claimant to formulate
his case, particularly where similar deficiencies have repeatedly been raised.

116 Further, there is no proposed amended pleading or pleadings before the Court. Accordingly, there is no basis upon which the
Court can assess whether any further amendments would cure the identified deficiencies or disclose an arguable case for the
struck out paragraphs.

117 In the meantime, the proceedings have advanced only marginally beyond its position in November 2025. The Court is obliged
to ensure that proceedings are conducted justly, efficiently and expeditiously, and that judicial resources are used
proportionately and effectively. The claimant has already been afforded multiple opportunities to amend and refine his case.

118 There comes a point at which the Court cannot continue to permit further amendments in the hope that satisfactory pleadings
may eventually emerge. Nor, and notwithstanding that the respondent is a public authority, is it appropriate that the respondent
continue to incur the expense and delay associated with responding to successive rounds of unspecified amendments.

119 The pleadings must now be brought to finality. The respondent is entitled to finalise its response to the claimant’s case, and the
parties should proceed to prepare the matter for hearing.

Outcome

120 For the reasons given, the following paragraphs or parts of the following paragraphs of the Substituted Statement of Claim are
struck out:

(a) Paragraph 19(a) — ‘and later made in writing’;
(b) Paragraph 20 — the whole of the paragraph;

(c) Paragraph 23 (chapeau) — ‘During and’;

(d) Paragraph 23(a) — ‘both oral and’;

(e) Paragraph 23(b) — the whole of the subparagraph;
(f) Paragraph 43 — the whole of the paragraph; and
(g) Paragraph 55 — the whole of the paragraph.

121 Subject to the claimant confirming that the email referred to in paragraph 25(d) of the Substituted Statement of Claim is the
email dated 5 May 2025 identified by the respondent, and not an email dated 7 May 2025, paragraph 25(d) will not be struck
out. In the absence of such confirmation, paragraph 25(d) will be struck out.

122 For the reasons given, the claimant is refused leave to replead the paragraphs, and parts of paragraphs, struck out from the
Substituted Statement of Claim.

Orders
1. The Strike Out Application is granted in part.

2. Pursuant to reg 7(1)(h) of the Regulations, the following paragraphs or parts of paragraphs of the Substituted Statement of
Claim lodged 25 June 2026 will be struck out:

(a) Paragraph 19(a) — ‘and later made in writing’;
(b) Paragraph 20 — the whole of the paragraph;
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(c) Paragraph 23 (chapeau) — ‘During and’;

(d) Paragraph 23(a) — ‘both oral and’;

(e) Paragraph 23(b) — the whole of the sub-paragraph;
(f)  Paragraph 43 — the whole of the paragraph; and
(g) Paragraph 55 — the whole of the paragraph.

3. Within 2 days of the date of these orders, the claimant is to inform the respondent and the Court whether the email referred to
in paragraph 25(d) of the Marked-up Statement is dated 5 May 2025.

4. Within 7 days of the date of these orders, the claimant is to lodge with the Court and serve upon the respondent a marked-up
version of the Substituted Statement of Claim, together with a Form 29 — Multipurpose Form, reflecting the:

(a) orders made in relation to the Strike Out Application; and
(b) concessions recorded in the Table.

5. Within 21 days after service of the marked up version of the Substituted Statement of Claim, the respondent is to lodge with
the Court and serve upon the claimant its further response to the Substituted Statement of Claim together with a Form 29 —
Multipurpose Form.

6.  The claim is to be listed for a directions hearing on a date to be fixed, not before 10 October 2026.
D. SCADDAN
INDUSTRIAL MAGISTRATE

! United Voice WA v The Minister for Health [2011] WAIRC 01065; (2011) 91 WAIG 2337.

2 The IMC is exercising federal jurisdiction in respect of the Claim and the Regulations apply to govern the practice and procedure
of the IMC in this regard.

3 Regulation 5(2)(a) and reg 5(2)(c) of the Regulations.

4 Fancourt v Mercantile Credits Ltd [1983] HCA 25; (1983) 154 CLR 87.

5> Whitehall Holdings Pty Ltd v Ravi Nominees Pty Ltd (Unreported, WASCA, Library No 9189, 13 December 1991).

¢ Burton v Shire of Bairnsdale [1908] HCA 57; (1908) 7 CLR 76, 92 (see also Shilkin v Taylor [2011] WASCA 255 [29]).

7 Regulation 7(1)(1) of the Regulations where ‘document’ is defined in reg 4 to mean ‘any record that is or is capable of being put
on paper’.

8 Also referred to more recently in Tomasso v IG Markets Ltd [No 2] [2026] WASC 219 [9].

SCHEDULE I: Jurisdiction, Practice and Procedure of the Industrial Magistrates Court (WA)
Jurisdiction

[1] The IMC has the jurisdiction conferred by the IRA and other legislation. Section 81A and 97A of the IRA confer jurisdiction
on the IMC in respect of a claim known as ‘damaging action’ involving an employee and an employer.

[2] For the purposes of s 97A of the IRA, s 97B of the IRA provides the orders the IMC may make, which includes reinstatement
of an employee, employment of an employee and compensation for loss or injury suffered as a result of damaging action. In
addition, a contravention of s 97A(1) of the IRA is a civil penalty provision for the purposes of s 83E: s 97A(3) of the IRA.

[3] ‘Damaging action’ is defined in s 97 of the IRA, along with the terms ‘employee’ and ‘employer’.
[4] The powers, practice and procedure of the IMC are contained in the Regulations.
Contravention

[S] Contravention of a civil penalty provision may result in a pecuniary penalty; in the case of a body corporate, a penalty of
$650,000 if the contravention is a serious penalty or $65,000 if it is not a serious contravention: s 83E(1)(a)(i) and (ii) of the
IRA.

Burden and standard of proof

[6] In an application under the IRA, the party making an allegation to enforce a legal right or to relieve the party of a legal
obligation carries the burden of proving the allegation. The standard of proof required to discharge the burden is proof ‘on the
balance of probabilities’. In Miller v Minister of Pensions [1947] 2 All ER 372, 374, Lord Denning explained the standard in
the following terms: It must carry a reasonable degree of probability but not so high as is required in a criminal case. If the
evidence is such that the tribunal can say ‘we think it more probable than not’ the burden is discharged, but if the probabilities
are equal, it is not.

[7] Notably, pursuant to s 97A(2) of the IRA, if it is proved the employer took damaging action against the employee, the
employer is then required to prove it did not take damaging action because the employee made a complaint or inquiry.

[8] In the context of an allegation of the breach of a civil penalty provision of the IRA it is also relevant to recall the observation of
Dixon J said in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336, 362:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of
the consequences flowing from a particular finding are considerations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’
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should not be produced by inexact proofs, indefinite testimony, or indirect inferences.
SCHEDULE II: Copies of Complaints and Alleged Damaging Action
Complaint Two

19. In December 2023, the Claimant initiated a complaint against Miss Tahlia Briggs regarding her communications with the
Legal Practice Board of Western Australia about the Claimants employment as a Prosecutor at the PTA.

Particulars
The Complaint was initially made by the Claimant orally to Mr Kerry Panting and later made in writing.

In December 2023, the Claimant spoke to Mr Panting, having received correspondence from the Legal Practice
Board of Western Australia (LPBWA).

c.  Mr Panting advised the Claimant that:
i he was aware of Miss Tahlia Briggs communication with the LPBWA,
ii.  had referred the matter to the People Organization and Development (POD) Team, and;
iii.  disciplinary matters were already initiated.

20. In Between December 2023 to July 2024, the Claimant made raised complaints to Mr Peter Armstrong, Mr Kerry Panting,
Mr Jeremy Carroll, Mr Ryan Miernik and Mrs Tiffany Pidala, orally and via email, in relation to the significant legal fees
there were being incurred by the Claimant in replying to the LPBWA correspondence.

a.  Those complaints were made orally and may have been recorded in writing.

b.  On 29 June 2024, the Complainant followed up the complaint in writing via an email sent to Peter Morgan and
Afolabi Adabonyan from the POD Team.

Complaint Three

23.  During and after these ‘discussion sessions’, the Claimant raised complaints about how matters were previously handled and
the traumatic nature of the sessions.

Particulars
The Complaint was both oral and in writing.

After the first session, which may have occurred on or around 30 July 2024, the Claimant raised concerns orally
with Mr Kerry Panting in his office after the session. Mrs Souzi Clifford was present.

c.  which may have occurred on or around 30 July 2024, the Claimant raised concerns orally with Mr Kerry Panting in
his office after the session. Mrs Souzi Clifford was present.

d.  On 16 March 2025, The Claimant sent an email to Mr Ryan Miernik, Mr Christopher Donnelly and Mr Lee Ash
(Health and Safety Team) advising of his need to take time off as a result of matters arising and the Thursday
Workshop.

e.  Asaresult of the 16 March 2025 email, the complaint was raised as a Psychosocial hazard by the Safety Team.
Complaint Four

25. On or around July 2024, the Claimant initiated an employment-related inquiry or complaint regarding his pay classification
within the relevant Public Transport Authority Award.

Particulars

a. Between 2024, the Claimant became aware of the matter; Industrial Relation Commission Decision (Brian Denzil
Newman v Mr Pat Italiano General Manager Transperth [[2012] WAIRC 00770; (2012) 92 WAIG 2106]
(21 August 2012)).

b.  On 29 June 2024, the Claimant sent an email to the POD Team about the pay classification concern.
On 14 January 2025, the Claimant sent an email to Mr Peter Armstrong about pay classification concern.

d.  On or around 7 May 2025, the Claimant escalated the concern to Alan McCluskey, HR Consultant — Classification
and Establishment, [Human Resources] Services within the People & Organizational Development team.

e.  On 12 September 2025, the Claimant lodged a Form 5, in the Industrial Relations Commission of Western Australia
seeking a Reclassification.

Complaint Eleven

43.  During 2025, The Claimant raised concerns and made complaints to the Respondent about their failures to conduct a
disciplinary procedure that was fair, proper and compliance with the relevant Public Transport Authority Employment
Policies.

Particulars
During 2025, the Claimant was subject to Notices of Alleged Breach of Discipline.

During the Discipline Process, the Claimant asked questions, made inquiries and raised serious concerns as to the
process being followed and further issues in relation to fairness and Policy Compliance.

c. By way of example, the Claimant sent a letter dated 22 July 2025 which raised multiple questions about the process.
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d. By way of example, The Claimant raised concerns as to why an investigator was not appointed to collate the
evidence in a fair manner and why key witnesses were not interviewed as part of the investigation.

Damaging Action Two

55. Further or alternatively, the Respondent through Mr Peter Armstrong took Damaging Action against the Claimant by not
restoring the Claimants court duties upon receiving the Claimants email dated 25 February 2025, and such would amount to
an act of altering the employee’s position to the employee’s disadvantage.

RIGHT OF ENTRY PERMITS—Matters dealt with—

2026 WAIRC 00832
APPLICATION TO ISSUE SARAH LOUISE HAYNES WITH A RIGHT OF ENTRY PERMIT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

CITATION : 2026 WAIRC 00832
CORAM : COMMISSIONER T B WALKINGTON
HEARD : ON THE PAPERS
DELIVERED : THURSDAY, 27 AUGUST 2026
FILE NO. : ROE 108 OF 2026
BETWEEN : THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF
WESTERN AUSTRALIA
Applicant
AND
(NOT APPLICABLE)
Respondent
CatchWords : Industrial Law (WA) - Application for right of entry permit - Fit and proper person criteria -

Previous offence against a law of a foreign country - Trespass related offence - Nature of
offending considered - Peaceful protest - Right of entry permit issued

Legislation : Industrial Relations Act 1979 (WA)
Industrial Relations Commission Regulations 2005 (WA)

Result : Right of entry permit issued
Representation:
Applicant : The Shop, Distributive and Allied Employees' Association of Western Australia

Case(s) referred to in reasons:
The Construction, Forestry, Mining and Energy Union of Workers [2025] WAIRC 00727; (2025) 105 WAIG 2241
Reasons for Decision

1 On 20 March 2026, The Shop Distributive and Allied Employees’ Association of Western Australia (SDAWA) applied under s
49N(1) of the Industrial Relations Act 1979 (WA) (the Act) for the Western Australian Industrial Relations Commission
(Commission) to issue a right of entry permit to Ms Sarah Louise Haynes.

2 The SDAWA is a registered organisation of employees under Division 4 of Part 2 of the Act.
The Application and Background
3 Ms Haynes is an industrial officer and has been an employee of the SDAWA since 2014.

4 The application filed by the Secretary of the SDAWA complied with regulation 77E of the Industrial Relations Commission
Regulations 2005 (WA) (Regulations) in accordance with s 49N(2) of the Act.

5 Inthe application, the SDAWA answered ‘yes’ in response to the question:

3.3. Has the nominated official ever been convicted of an offence against a law of the Commonwealth, a State, a
Territory or a foreign country involving:
1) entry onto premises ; or
(i1) fraud or dishonesty; or
(iii) the intentional use of violence against another person ; or
(iv) the intentional damage or destruction of property.

6  The statutory declaration of Mr Ben Harris, the Secretary of the SDAWA, discloses that Ms Haynes was convicted of a
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trespass related offence in 2009 arising from protest action in Israel. This matter is relevant to s 49(P) of the Act.

7  This matter was referred to the Commission to determine whether Ms Haynes is a fit and proper person to hold a right of entry
permit under s 499N(3) of the Act.

8 On 19 June 2026, Ms Haynes filed a statutory declaration in support of the application.
9  The SDAWA consented to the matter being determined on the papers.
Legal principles

10 In Western Australia, officers and employees of registered organisations are permitted to enter employer premises provided
they are able to produce a right of entry permit.

11 Section 490(1) of the Act provides that the Commission may issue an official with a right of entry permit, if the Commission
is satisfied that the nominated official is a “fit and proper person’ to hold the right of entry permit.

12 Section 49P of the Act sets out the criteria the Commission must apply in assessing whether the nominated official is a ‘fit and
proper person’. Section 49P of the Act says:

(1) In deciding whether a nominated official is a fit and proper person to hold a right of entry permit, the

Commission —

(a) must consider the fit and proper person criteria in relation to the official; and

(b) may consider any other matters the Commission considers relevant.

?2) The following matters are the fit and proper person criteria in relation to a nominated official —

(a) whether the official has received appropriate training about the rights and responsibilities of an
authorised representative;

(b) whether the official has ever been convicted of an offence against an industrial law;

(o) whether the official has ever been convicted of an offence against a law of the Commonwealth, a
State, a Territory or a foreign country involving —
1) entry onto premises; or
(ii) fraud or dishonesty; or
(iii) the intentional use of violence against another person; or
(iv) the intentional damage or destruction of property;
whether the official, or another person, has ever been ordered to pay a penalty under an industrial law

d hether the official her p it b dered to pay a penalty und industrial 1
in relation to the actions of the official;

(e) whether a right of entry permit issued to the official has been revoked, suspended or made subject to
conditions;
whether a right of entry for industrial or work health and safety purposes the official had under an

heth ght of entry for ind 1 k health and safety purp he official had und

industrial law or a work health and safety law has ever been revoked, suspended or had conditions
imposed on it;

(2) whether the official has ever been disqualified under an industrial law or a work health and safety law
from exercising, or applying for, a right of entry for industrial or work health and safety purposes
under that law.

13 The matters disclosed by the SDAWA in the application, are relevant under s 49P(2)(c) of the Act.

14 In The Construction, Forestry, Mining and Energy Union of Workers [2025] WAIRC 00727; (2025) 105 WAIG 2241 [24]
(CFMEUW), Emmanuel C said:

Vice President Hatcher (as he was then) set out the principles to be applied by the FWC when assessing whether a person
is a fit and proper person for the purpose of s 512 and 513 of the FW Act in Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Services Union of Australia [2015] FWC 1522 at [32]:

The proper approach to the assessment of whether a person is a fit and proper person to hold an entry permit for
the purpose of the s.512 of the Act has been set out in a number of decisions including The Maritime Union of
Australia, CEPU v Director of the Fair Work Building Industry Inspectorate, Director of the Fair Work
Building Industry Inspectorate v CFMEU, Construction, Forestry, Mining and Energy Union, Director of the
Fair Work Building Industry Inspectorate v Construction, Forestry, Mining and Energy Industrial Union of
Employees, Queensland and Construction, Forestry, Mining and Energy Union v Director of the Fair Work
Building Industry Inspectorate. The relevant principles maybe summarised as follows:

. A “fit and proper” standard, generally speaking, involves assessing the relevant personal
characteristics of the individual concerned in relation to the activities for which satisfaction of the
standard is required.

. The expression “fit and proper person” in s.512, read in its context, is to be applied by reference to the
suitability of the relevant official to hold an entry permit.

. The permit qualifications matters are not matters to be considered at large without reference to the
question that needs to be answered in s.512. They are not matters to be considered to determine
whether a person is a “fit and proper person” per se, but rather whether an official of an applicant
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organisation is a fit and proper person to hold the entry permit that has been applied for by the
organisation.

. The question of whether an official is a fit and proper person to hold an entry permit will therefore
necessarily require a consideration of the rights the holder of an entry permit may exercise, the
limitations on and conditions attaching to the exercise of those rights, and the responsibilities that
must be discharged in the exercise of those rights.

. The requirement to take the permit qualification matters into account means that the consideration of
them must be treated as a central element in the deliberative process and that each matter must be
given proper, genuine and realistic consideration and appropriate weight.

. The permit qualification matters are all concerned with matters personal to the official for whom the
issue of an entry permit is sought.

. While each of the permit qualification matters are to be evaluated and given due weight, there is no
statutory indication that any particular permit qualification matter should be given more weight than
any other. In such circumstances it will generally be a matter for the first instance decision maker to
determine the appropriate weight to be given to each of the matters which are required to be taken into
account in exercising the power in s.513(1).

. Relevance referred to in s.513(1)(g) is relevance to the question of whether the particular official
concerned is a fit and proper person to hold an entry permit, so that for a matter to be considered
relevant, the Commission must form the view that it relates to those personal characteristics of the
official in question which are pertinent to the discharge of the functions and the exercise of the rights
and privileges associated with the holding of an entry permit. (footnotes omitted)

15 The above principles have been adopted by the Commission in recent decisions, and I will adopt those principles in this matter.

Consideration

16 The application has been validly made by the Secretary of the SDAWA under s 49N(1) of the Act and is compliant with the
requirements as set out in regulation 77E of the Regulations

17 Ms Haynes has completed right of entry training pursuant to s 49(2)(a) of the Act, as evidenced by the materials annexed to the
application. This weighs in Ms Haynes’ favour.

18 Furthermore, Ms Haynes has not been convicted of an offence against an industrial law. Ms Haynes has not had a penalty
imposed on her right of entry permit, nor has it ever been revoked, suspended or conditions imposed upon it under industrial or
work, health and safety laws. This weighs in Ms Haynes’ favour.

19 Ms Haynes has never been disqualified under an industrial law or a work health and safety law from exercising, or applying
for, a right of entry for industrial or work health and safety purposes under that law.

20 In the application, the SDAWA disclosed that Ms Haynes was convicted of a trespass related offence in Israel, arising from
protest action for which no fine or custodial sentence was imposed.

21 Ms Haynes gave evidence in her statutory declaration filed on 19 June 2026, that on 24 July 2009 whilst on a visit to Israel, she
participated in a peaceful protest against the occupation of a Palestinian home in the Sheik Jarrah neighbourhood in Jerusalem.
The circumstances of the offending, as Ms Haynes states, related to peaceful protest action in which a group of protestors
arranged by the Israeli Committee against House Demolitions, sat on the ground and linked arms to block the path of an earth
moving vehicle.

22 Ms Haynes, along with three other international protestors and an Israeli citizen, was arrested. Ms Haynes was charged with
trespass and plead guilty on a lesser charge of obstructing the peace. Ms Haynes was convicted of the offence which resulted in
a prohibition on her entering the Sheik Jarrah Neighbourhood in Jerusalem for a period of three weeks.

23 The conviction was 17 years ago and there is no evidence of any offences committed by Ms Haynes since the protest actions in
2009.

24 The evidence is that the circumstances of the protest were peaceful and there is no suggestion that Ms Haynes’ conduct
involved violence or damage to property.

25 Ms Haynes’ participation in this protest was prior to her commencement as an industrial officer at the SDAWA. Her
participation did not concern her work as a union official, and it appears her participation arose from a genuine concern with
respect to humanitarian issues in another part of the world.

26 There is no evidence before the Commission that Ms Haynes has been involved in any civil matters relating to trespass since
the incident.

27 Ms Haynes has held a federal right of entry permit since December 2019 and a state right of entry permit since March 2021,
without any concerns being raised.

28 There are no other matters I consider relevant to the application.

29 I am satisfied on the consideration of the evidence before me and the factors set out in CFMEUW that Ms Haynes is a fit and
proper person to hold a right of entry permit.

30 I will order accordingly that a right of entry permit be issued to Ms Haynes.
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Reasons for Decision

Background

1 Ms Elli Gougoulis (applicant) was employed by the Office of the Auditor General (respondent) as Chief Financial Officer
(CFO).

2 On 5 September 2025, the applicant summarily was terminated from her employment for engaging in misconduct (dismissal
decision). In the lead up to her dismissal, the applicant who had been suspended from her employment on pay while an
investigation was being held into her alleged conduct at work (disciplinary process), was directed to return all of the
respondent’s assets, including a work issued iPhone (work phone).

3 Before the applicant returned the work phone, she deleted all the text messages and call logs. The applicant, however, did this
around a month before she was informed of the allegations she would face in the disciplinary process. The respondent
determined that the applicant’s behaviour in deleting this data from her work phone was serious misconduct.

4 The applicant has made an application challenging the dismissal decision under s 78 of the Public Sector Management Act
1994 (WA) (PSM Act) and s 29(1)(b)(i) of the Industrial Relations Act 1979 (IR Act).

5 By way of relief, the applicant seeks an order the dismissal decision be quashed and that she be re-instated to her former

position with no loss of entitlements.

The applicant’s suspension

6

By way of evidence, the applicant provided a bundle of documents that were admitted into evidence by consent (applicant’s
bundle): Exhibit Al. From these materials I have been able to compile a summary of the events that preceded the dismissal
decision.

The first of the documents in the applicant’s bundle was a letter dated 10 April 2025, from Ms Sandra Labuschange - Chief
Operating Officer (COQ), suspending the applicant from her employment (suspension letter).

The suspension letter was in the following terms:
Dear Elli

SUSPENSION ON FULL PAY - ALLEGED BREACHES OF CODE OF CONDUCT - FORMAL
INVESTIGATION

I have been made aware of information which makes me consider you may have committed a breach of discipline and I
have decided to deal with this as a disciplinary matter under s 81(1)(a) of the Public Sector Management Act 1994 (WA)
(Act).

Formal allegations will be put to you in writing in due course and you will be provided an opportunity to respond to the
allegations at that time.

In the meantime, I have decided to suspend you on full pay under s 82(1)(a) of the Act effective immediately. In accordance
with this suspension, you are lawfully directed to return all OAG assets and remain away from the workplace. The Office
will arrange a courier to collect all OAG assets, while a formal investigation is carried out into allegations of potential
breaches of code of conduct.

The Chief Financial Officer position is a position of significant trust. Given the nature of the matters which I am aware of,
which will in due course be put to you as formal allegations, I am concerned that your continued presence in the workplace
during the course of the disciplinary process potentially presents a risk to OAG operations.

While your suspension has immediate effect, in accordance with the Public Sector Commissioner’s Instruction No 3:
Discipline — General, I am providing you with an opportunity to respond to whether you should continue to be suspended
on full pay during the course of the disciplinary process. Please provide any response to Carolyn Anti by email before 24
April at 4pm.

I understand that receipt of this letter may be unsettling. Should you need external assistance and support, please access our
Employee Assistance Services through our provider ‘Access Wellbeing Services — Workplace Mental Health & Wellness
Support’ (emphasis added) or 1300 66 77 00.
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Throughout the process confidentiality must be adhered to at all times. Please do not discuss this letter or any part of this
process with other OAG employees. If you have any queries regarding the above, please contact Carolyn Anti, Director HR
on ‘carolyn.anti@audit.wa.gov.au’ (emphasis added).

9 Itis not in dispute there was some delay in the applicant returning her work phone. It was returned by courier to the respondent,
along with some other items, including a laptop computer, from the applicant’s solicitors, MDC Legal on 22 April 2025.

10 It is also not disputed the applicant deleted the text messages and call logs from her work phone a day after she received the
suspension letter on 11 April 2025.

11 In a four-page response to the suspension letter dated 24 April 2025 that was prepared by MDC Legal, (first response letter),
the applicant made several objections to the matters raised in the suspension letter.

12 By way of summary, the points that were raised in the first response letter included the following:
i. the applicant had been denied procedural fairness through the respondent’s delay in putting allegations to her;

ii. the applicant contended that contrary to what was expressed in the suspension letter, there was no potential risk
to the respondent’s operations from the applicant being allowed to continue in her role and it would assist the
respondent to clear a backlog of work that had accumulated during a period of personal leave the applicant had
taken immediately prior to her suspension;

iil. the suspension was likely to cause irreversible harm to the applicant’s reputation even if any allegations are
ultimately found to be unsubstantiated; and

iv. the suspension was having a serious impact on the applicant’s health, particularly her psychological wellbeing.
First allegations letter

13 On 9 May 2025, the respondent issued the applicant with a seven-page letter in which some 14 breaches of the Office of the
Auditor General’s Values (OAG Values) and Code of Conduct (Code of Conduct) were alleged (first allegations letter).

14 Without going into the detail of all the allegations, two of the 14 fourteen; Allegations 3 and 4, are relevant to the dismissal
decision that followed.

15 Allegation 3 involves claims the applicant had recorded excessive hours in her timesheets without delivering outcomes she was
required to deliver in her role as CFO and without working such hours.

16 More specifically, the respondent alleged that on some 24 separate dates, in the period Monday, 1 July 2024 — Monday, 23
December 2024, the applicant in her timesheets had claimed to have worked more hours than what the evidence from her log
on, log off, server use, email use, calendar entries and Teams messages suggested she had worked.

17 The respondent claimed that by this conduct, the applicant had acted contrary to OAG Values — Integrity. It was also alleged the
applicant had contravened the Code of Conduct by engaging in fraudulent or corrupt behaviour and/or breaching obligations
relating to record-keeping and the use of information.

18 Allegation 4 involves a claim the applicant, on two weekends in the period 6 — 14 July 2024, made excessive overtime claims
without working the hours claimed. The respondent, in much the way it had with Allegation 3, alleged the applicant in her
overtime claims, had breached OAG Values — Integrity and contrary to the Code of Conduct, engaged in fraudulent or corrupt
behaviour and/or breached obligations relating to record-keeping and the use of information.

19 It was alleged that on three dates, Saturday 6, Sunday 7 and Sunday, 14 July 2024, the applicant had claimed more overtime
hours than what the evidence from her log on, log off, server use, email use, calendar entries and Teams messages suggested
she had worked.

20 For example, the respondent alleged that on Saturday, 6 July 2024, the applicant had made a claim for 4 hours overtime, when
there was no evidence from her log on, log off, server use, email use, calendar entries and Teams messages, that she had
worked any overtime at all.

21 In relation to the applicant’s overtime claim for Sunday, 7 July 2024, it was alleged the applicant had claimed 10 hours when
her log on, log off, server use, email use, calendar entries and Teams messages suggested she had worked no more than 6.5
hours.

22 For 14 July 2024 it was alleged the applicant had claimed 14.5 hours overtime when her timesheet stated she had worked 13.5
hours, but evidence from her log on, log off, server use, email use, calendar entries and Teams messages suggested she had not
worked more than 8.5 hours.

23 1t is trite that Allegations 3 and 4 involve allegations of serious misconduct, which if proven would doubtless justify the
termination of the applicant’s employment.

The applicant’s response to the first allegations letter

24 In a 25-page response from MDC Legal dated 22 May 2025, the applicant provided a detailed response to the allegations. It is
reasonable to say the applicant emphatically denied each allegation. In some instances, the applicant claimed the respondent’s
allegations were so ‘hopelessly unparticularised’ they should be withdrawn (second response letter).

25 In responding to Allegations 3 and 4, the applicant in the second response letter, disputed the measures the respondent had
relied on, to allege the applicant had not performed the working hours she had recorded or the overtime claimed.

26 The applicant stated there were other things she did in the course of work that were not captured through evidence of her log on
and log off times, her server use, email use, calendar entries or Teams messages. Some of the examples the applicant provided
included, but were not limited to the following:
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(a) the use of her work phone to make and receive calls and to receive and send text messages;
(b) the use of her private phone to make and receive calls and to receive and send text messages;
() using her iPad to make and receive calls and to receive and send text messages;

(d) her use of search engines;

(e) access to the respondent’s Commbank account portal;

® her use of WhatsApp to make and receive calls and to send and receive messages;

(2) oftline work, including paper-based work; and

(h) verbal face-to-face communication.
27 The applicant in the second response letter contended that her log in and log off times did not provide evidence of time worked
because:
i. she performed some of her work offline, including paper-based work which would unlikely be captured by
internet-based means;
il. the respondent’s server connection is unstable, which caused the applicant to frequently experience connectivity

and related technical issues which she described.

28 The applicant also contended that use of her calendar entries as evidence she did not work the hours claimed was not entirely
reliable because they did not capture impromptu back-to-back meetings, consultations, business as usual activities or other
duties that were not recorded in her electronic calendar.

The second allegations letter

29 The respondent provided its answer to the second response letter on 31 July 2025 by issuing the applicant with a further letter in
which an additional allegation (Allegation 15) was included in the disciplinary process (second allegations letter).

30 Allegation 15 is in the following terms:

It is alleged that on a date on or after 10 April 2025, you engaged in or committed a breach of discipline when you deleted
work-related data from your corporate mobile telephone.

Particulars:

(a) On 10 April 2025, you were advised that you were suspended on full pay while a disciplinary process was
carried out under Part 5 of the Act, and you were also lawfully directed to return Office of the Auditor General
(OAG) assets.

(b) The assets that you were required to return included two corporate mobile telephones and one laptop.

(c) On 11 April 2025, the Director of Human Resources, OAG, followed up by email on the request for you to
return OAG assets and advised you that a courier would be sent to collect those assets.

(d) On 14 April 2025, the Director of Human Resources (OAG), texted your mobile asking you to call her.

(e) On 15 April 2025, the Director of Human Resources, OAG, followed up with an email advising you that you
had been lawfully directed to return assets to the OAG.

® The two corporate mobile telephones and laptop were returned by you via courier collecting those items from
MDC Legal on 22 April 2025.
(2) Except for two telephone calls and 5 text messages (of which were sent or received on or after 11 April 2025),

all telephone call records, and text message records had been deleted from one of the corporate mobile
telephones which you most often used for work purposes.

(h) You deleted telephone call records and text message records after you were advised that you were suspended on
full pay.

1) The deleted telephone call records included work-related telephone call records and text message records.

1)) You downloaded and installed WhatsApp software program on your corporate mobile telephone to

communicate with employees in your team instead of corporate applications such as: MS Teams and Email
which are approved applications.

If proven, the conduct amounts to misconduct and does not align with OAG’s Values ‘Integrity’ (emphasis added) and
Code of Conduct in particular ‘personal behaviour, fraudulent or corrupt behaviour, record-keeping and use of information’
(emphasis added) and would amount to a breach of discipline contrary to section 80(b) and 80(c) of the Act.

Any established breach of discipline may be dealt with by taking disciplinary action up to and including dismissal.
The applicant’s response to the second allegations letter

31 The applicant by way of letter from MDC Legal dated 12 August 2026, provided her response to Allegation 15 (third response
letter).

32 In summary, the applicant in the third response letter, denied that she had engaged in misconduct as alleged. Rather the
applicant said:

6. Mrs Gougoulis denies any wrongdoing.

7. It is not clear what relevance you attribute to particulars (c), (d), (¢) and (f) of Allegation 15, except perhaps to
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imply some further unarticulated wrong, which would deny our client procedural fairness. If you maintain that
those particulars constitute some form of wrongdoing, please identify the basis and nature of that allegation so
that our client can respond.

8. Mrs Gougoulis agrees that on or around 11 April 2025 she deleted all call and text records from one mobile phone
(the Relevant Device) as per particulars (g) - (i), but denies that there are grounds for disciplinary action in her
doing so, in circumstances where:

(a) She had a legitimate reason for doing so: Mrs Gougoulis used the phone number assigned to the
Relevant Device for work and personal communications. This was the understanding between OAG
and Mrs Gougoulis when the phone number was transferred from WA Police Force (Mrs Gougoulis'
previous employer) to the OAG. Therefore, the text messages and call logs included private personal
communications, including from her medical practitioners, financial service providers, and family
members;

(b) Electronic devices have finite storage; clearing unnecessary data is good device hygiene: Mrs
Gougoulis has had that same phone number for 12 years, and as a matter of course has wiped data
from the relevant phone during the course of those 12 years;

(c) Deleting call and text records did not cause the OAG to lose any relevant information, including
records required to be kept under the State Records Act 2000: In relation to work matters, Mrs
Gougoulis only texted on the Relevant Device for administrative matters that would not have required
the text to be kept for any statutory or other departmental purpose;

(d) The OAG can access the call records as the bill-payer for the Relevant Device if it needs to do so;
and

(e) No breach of direction: Mrs Gougoulis has never received any instruction from the OAG not to
delete her text messages and call logs on the Relevant Device.

9. Mrs Gougoulis agrees that she downloaded and installed the WhatsApp application on the device as per
particular (j), but denies this forms a ground for disciplinary action in circumstances where:

(a) The OAG's IT department helped Mrs Gougoulis install WhatsApp onto the device when she first
received the device; and

(b) The CIO, Acting CIO and ED were aware that Mrs Gougoulis used WhatsApp for operational
communications, as she had consistently noted its use by her team for routine matters. This included
real-time coordination of staff movements, such as notifying colleagues of brief delays in arrival or
location changes, thereby supporting efficient daily workflow across different physical work sites. Both
the CIO and Acting CIO had also engaged with Mrs Gougoulis via WhatsApp as part of regular work-
related exchanges. Furthermore, the Finance team's WhatsApp group had been established prior to Mrs
Gougoulis' commencement at OAG, and she was added to this group in alignment with the established
practice followed by her predecessors.

Further, Mrs Gougoulis and her team used WhatsApp as an essential operational tool, ensuring
continuity, responsiveness, and efficient coordination in the face of ongoing problems with connectivity
with Teams and email in the OAG's formal systems. In Mrs Gougoulis’ experience, its use embedded
within accepted team practice was well known by senior officers.

Show cause letter

33

34

35

36

37

38

On 13 August 2025, the day after the third response letter was provided by MDC Legal on the applicant’s behalf, the
respondent issued its proposed findings and the proposed disciplinary action to follow (show cause letter).

The show cause letter confirmed the respondent had determined the applicant had engaged in a breach of discipline by deleting
the text messages and call logs from her work phone.

The respondent formed the view that both the call logs and text messages were organisational records. By deleting both types of
records from the work phone, the respondent took the view the applicant had failed to comply with the record-keeping
requirements, as set out in the Code of Conduct.

The respondent did not accept the applicant’s explanation that she deleted the text messages and call records from her work
phone to remove unnecessary data, because it was ‘good device hygiene.’

Rather, the respondent concluded the applicant, by deleting text messages and call records after she was directed to return the
work phone, had intentionally engaged in misconduct to impede the disciplinary process she was facing.

In respect of Allegation 15(j), regarding the applicant’s installation and use of WhatsApp, the respondent determined the
applicant had not committed a breach of discipline.

Proposed disciplinary action

39

40

When deciding upon the disciplinary action that was proposed, the respondent in the show cause letter stated that the
applicant’s conduct, in deleting the text messages and call records from her work phone, had materially impacted upon its
ability to investigate the matters raised in the first allegations letter.

Significantly the respondent also determined that its trust in the applicant had been irretrievably destroyed. The respondent
found the applicant had demonstrated a lack of insight into her conduct, which undermined her suitability for continuing
employment in a senior role within the public service, particularly in an integrity agency.
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41

For these reasons, the respondent concluded the applicant had engaged in serious misconduct which justified her dismissal.
Consequentially, the respondent gave the applicant seven days to respond to both the proposed findings and her foreshadowed
dismissal.

Response to the show cause letter

0

43

44

45

46

47

Paragraph 5 of a response to the show cause letter, dated 20 August 2025 that MDC Legal prepared on the applicant’s behalf
(show cause response), stated as follows:

(a) Throughout her employment Mrs Gougoulis deleted old and or personal private texts and phone records and she
did so before returning the OAG mobile phone so as to protect her privacy and personal confidential
information;

(b) While Mrs Gougoulis also deleted ‘ephemeral’” work-related texts and phone records, to the best of her
knowledge, she did not delete substantive communications, data or records relevant to the business of the OAG
or any data or information which the OAG would be required to have or keep, including to meet its record-
keeping obligations, and she will provide a statutory declaration to this effect in the terms enclosed with this
letter;

(c) In these circumstances, the proposed sanction of dismissal would be disproportionate, harsh, oppressive, and
unfair, not least because Mrs Gougoulis has never been advised or instructed not to do as she has done; and

(d) It is proposed that Mrs Gougoulis’ path to return to work be discussed.

The applicant in the show cause response, disputed it could be inferred that she had intended to either withhold or delay
returning the work phone or the records that were on it. The applicant also disputed the respondent’s claim she did not have a
discretion on whether she had to keep or delete, text messages or other data from the work phone.

Referring to the Western Australian Government Guidance Note - Email Management the applicant in the show cause response,
maintained that she was regularly required to distinguish between business emails that had to be retained and ‘ephemeral’
emails with no continuing value to the agency that may be deleted.

It was contended for the applicant that there was no basis for the respondent to claim that a different approach applied to her
text messages. To this end, the applicant invited the respondent to identify the relevant provision in the respondent’s ‘Record-
keeping Plan’ or any other policy document that required the applicant to retain the text messages that were on her work phone
(see show cause response paragraph 17).

Regarding the proposed disciplinary action, it is reasonable to say the applicant by way of the show cause response, contended
that there was no basis for the respondent to conclude she had engaged in misconduct.

It was also contended the applicant’s dismissal was not justified and if imposed as a disciplinary outcome, would be overly
harsh and damaging to her health.

Dismissal letter

48

49

50

51

On 5 September 2025, in a letter headed ‘Outcome of Formal Investigation’, the respondent provided its answer to the show
cause response (dismissal letter).

Extracted below are those parts of the dismissal letter that are pertinent to the decision the respondent ultimately reached
regarding the applicant’s conduct and the penalty that was imposed:

I have reviewed and considered your responses. I am not inclined to accept your assertion that you only deleted
‘ephemeral” work-related texts and calls given your response to the initial allegations 3 and 4, to the effect that you used
your ‘work phone number to make and receive calls and to receive and send text messages’. That response was in a
context where it was alleged that you had recorded excessive hours of work and the purpose of referring to texts and
telephone calls was to establish that you were engaging in substantive work and that such records would establish as
much. I am also not inclined to accept your suggested reason for deleting texts and calls, was to delete personal
information given the content of one of few texts messages you left on your work phone refers to a specialist
appointment and reference to a tumour. I would expect if you were deleting personal information this message would
have been deleted.

Having considered your response, I have decided to substantiate the allegation in the manner I proposed in my letter
dated 31 July 2025. I also consider the conduct to be serious misconduct, especially for a senior finance officer in the
position of Chief Financial Officer.

I have also decided to take disciplinary action by way of dismissal for the reasons provided in my letter dated 31 July
2025.

Accordingly, you are dismissed as of the date of this letter with no notice or payment in lieu of notice. You will be paid
outstanding entitlements.

It is of note that Allegation 15 is the only one for which the applicant was dismissed. Aside from the conclusion the allegation
relating to the applicant’s installation and use of WhatsApp was not substantiated, the respondent did not reach a final view in
respect of the other disciplinary allegations that were raised in the first allegations letter (extant allegations).

In other words, the disciplinary process in so far as it related to the extant allegations, was not finalised.

Principles to be applied

52

Relevant to the principles to be followed in determining this matter, is Part 5 of the PSM Act that applies to public service
officers and other prescribed employees (public sector employees) in relation to suspected breaches of discipline, including
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acts of misconduct.

Section 78 of the PSM Act, which is in Part 5, provides public sector employees with the right to make an application to the
Commission, challenging a decision to take disciplinary action, including where an employee may have been dismissed.

Under s 80 of the PSM Act, a public sector employee who commits an act of misconduct commits a breach of ‘discipline’ and
is liable to face disciplinary action. Section 80A provides that ‘disciplinary action’ includes a reprimand, fine, transfer,
reduction in remuneration or classification and dismissal. Section 82A sets out how an employing authority deals with a
disciplinary matter.

Applications challenging decisions by employing authorities to take disciplinary action (including dismissal decisions) were
previously heard as appeals to the Public Service Appeal Board (PSAB). As a result of amendments that were made under the
Industrial Relations Legislation Amendment Act 2024 (WA) such matters are now referred to the Commission under Division
2AA of the IR Act — Certain industrial matters relating to public sector employment.

More specifically, applications challenging dismissal decisions are to be referred to the Commission under ss 29(1)(b)(i) and
36AA(2) of the IR Act.

The specific powers the Commission has, to deal with a challenge of a dismissal decision are set out in s 36AG of the IR Act
which is in the following terms:

36AG. Commission’s powers on exercising jurisdiction in relation to certain decisions or findings

1) If it appears to the Commission that the employing authority of the employee or former employee failed to
comply with a relevant policy instrument or the rules of procedural fairness in making the decision or finding,
the Commission —

(a) is not required to decide the industrial matter solely on that basis and may decide the matter on its
merits; and

(b) may, by order, do all of the following —
@) quash the decision or finding;
(ii) remit the matter back to the employing authority;

(ii1) direct the employing authority to, if the employing authority continues the process that
resulted in the decision or finding, recommence the process at a specified stage.

In exercising its jurisdiction under Division 2AA of the IR Act, the Commission in much the same way the PSAB was
empowered to, is permitted to review an employing authority’s decision de novo.

This means the Commission can decide the matter afresh, on the evidence before it, not only on whether an employing authority
made the right decision available to it at the time; Deborah Harvey v Commissioner for Corrections, Department of
Corrective Services [2017] WAIRC 00728; (2017) 97 WAIG 1525 (Harvey).

It also means there is much greater scope for the Commission to substitute its own view for that of an employing authority:
Sanja Spasojevic v Speaker of the Legislative Assembly [2021] WAIRC 00641; (2021) 102 WAIG 70 (Spasojevic No 1) at
[18] — [19]. When deciding matters de novo, the Commission is entitled to make its own decision as to whether the applicant
engaged in the misconduct alleged: see Harvey at [31] and [65].

The employing authority’s decision is not to be totally disregarded, however, a hearing de novo does not necessarily mean the
Commission is required to re-hear every aspect of the allegations afresh: Harvey at [30], also see Spasojevic No 1 at [19].

The matters the Commission may consider in deciding whether a dismissal decision should be quashed, will depend on the
circumstances of the particular case, examples of which were set out in Harvey at [29] — [30].

A review of all the circumstances of the case, could include a consideration of either one, or all of the following:

1. whether based on all the evidence, the Commission can be satisfied the relevant misconduct occurred;

il. if there was a denial of natural justice in the procedure followed leading to the disciplinary decision, rather than
a challenge to the primary facts; and

iii. there may be no challenge to the factual findings regarding the applicant’s misconduct but there is a challenge
to the severity of the penalty imposed:

Harvey at [30].

In a case involving disciplinary action for misconduct, it is for the employing authority to establish on the evidence that the
misconduct occurred: see Harvey at [24] - [25] citing Gary Mark Raxworthy v The Authority for Intellectually Handicapped
Persons (1989) 69 WAIG 2266; Krishna Thavarasan v The Water Corporation [2006] WAIRC 04089; (2006) 86
WAIG 1434; Spasojevic No 1 at [18].

Also relevant is the principle in Briginshaw v Briginshaw (1938) 60 CLR 366 (Briginshaw), which requires that in cases
where serious misconduct is alleged, the civil standard of proof must be applied to a much higher standard: Harvey [38].

The importance of the principle in Briginshaw, in the context of the present case, is a point to which I will return.

Issues to be decided

67

While much of the factual matters giving rise to the dismissal decision were not contested, the issue of whether the applicant’s
explanation for deleting the text messages and call logs from her work phone, support a finding the applicant engaged in
misconduct, was live between the parties.
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68 Also in issue was the question of whether the applicant’s conduct, even if it is established the applicant engaged in misconduct,
was so serious that it warranted her dismissal.

69 While the applicant’s solicitors raised issues of procedural fairness in the first response letter, this matter was not ultimately
pressed as a reason the dismissal decision should be quashed.

70 In the end, the two critical issues upon which this matter turns come down to the following:
i. did the applicant engage in misconduct?

ii. if the Commission is satisfied the misconduct is established, was the dismissal decision a reasonable and
proportionate response?

The applicant’s evidence — employment history

71 The applicant commenced her evidence by describing her employment history. In relation to her qualifications, the applicant
said she has a bachelor’s degree in business with a double major in accounting and marketing. In addition to being a certified
practising accountant, the applicant said she had worked in finance roles for about 30 years.

72 Regarding her employment history the applicant gave the following evidence:

(a) she commenced employment in the public sector in June 2009 in a role with the Department of the Attorney
General.

(b) in April 2011, the applicant moved to the Department of Communities where she remained until September
2013.

() the most senior role the applicant held at the Department of Communities was the Acting Director of Financial
Services.

(d) in October 2013, the applicant transferred to the Department of Environmental Regulation (DER) where she
held the role of Chief Financial Officer until June 2015.

(e) from July 2015 to April 2017, while the applicant was still employed at the DER, she was the Senior Manager
of Programs with the Waste Authority.

® in May 2017, the applicant moved to a position with the WA Police as its Deputy Chief Finance Officer and
Assistant Director Finance and Business Services.

(2 during her time with the WA Police Service, the applicant said she acted in the position of Chief Financial
Officer and as Director of Financial Accounting and Business Services.

(h) in October 2021, the applicant left the WA Police Service to take up a position with the respondent as its Chief
Financial Officer (CFO): (ts pp4-5).

73 When asked about her length of service, the applicant said she has worked in the public sector for approximately 16 years. The
applicant said that in this period, she has not previously been the subject of any allegations of misconduct or the subject of a
disciplinary process. The applicant also said she had not been suspended before: (ts p5).

74 The applicant gave evidence that in her role with the respondent as CFO, she was involved in statutory financial reporting,
budget management, maintaining internal controls and governance, risk management, risk assessment and managing a finance
team: (ts p5).

75 In addition to these duties, the applicant said she was also required to manage the procurement team, the facilities team and all
procurement functions within the respondent’s organisation. The applicant said that she was required to provide strategic
finance advice throughout the agency: (ts p5).

76 The applicant said the CFO’s direct reporting line is to the Executive Director of Corporate Services (EDCS), and then up to
the Auditor General. The applicant said that during her employment, she received formal and informal commendations and was
entrusted to act up in the EDCS role: (ts p6).

77 In respect of the seniority of her position, the applicant said although she was classified as a Level 8 public servant before her
suspension, steps were being taken to reclassify her to a higher level: (ts p6).

Applicant’s work phone

78 The applicant gave evidence about her work phone. After providing the mobile telephone number for the work phone, the
applicant said she was given this number when she commenced employment at the DER (DER mobile number).

79 The applicant explained that she had retained and continued to use the DER mobile number as she moved from one government
agency to the next, which included her employment with the respondent: (ts p6).

80 The applicant said the mobile phone she was given when she commenced employment with the respondent, was recycled. The
applicant said it was later upgraded and replaced in around July 2024. This is what became her work phone. The applicant said
she used the work phone for both personal and work purposes: (ts p6).

Record-keeping obligations

81 The applicant gave evidence about her understanding of the respondent’s record-keeping obligations. She said there was no
material difference in the record-keeping obligations of each of the agencies she has worked at. She said the respondent’s
record-keeping obligations were covered by the State Records Act 2000 (WA) (SR Act).

82 The applicant said that if you have records ‘on a work device,” which do not relate to your work, you are not required to retain
them: (ts p7).
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83 The applicant said that when something on a device needs to be retained because it had some decision-making value, that
record had to be saved to the records management system or somehow retained: (ts pp7-8).

84 When asked how she determined what records needed to be retained, the applicant said she would look at whether it was used
to record a direction or an outcome: (ts p8).

85 The applicant in her evidence provided examples of messages she said would not need to be retained. The applicant provided
examples of short daily text messages with no ongoing value that she said might be described as ‘ephemeral’: (ts p8).

86 When asked about who decided if records needed to be retained, the applicant gave evidence to the effect that this responsibility
fell to her: (ts p8).

87 The applicant was asked whether the respondent or any of her previous employers, had a policy that required her to seek
permission before records could be deleted. The applicant responded by saying there was, as far as she knew, no process of
seeking permission before deleting records: (ts p8).

88 The applicant also said there was no one who worked for the respondent whose role it was to decide whether records were
ephemeral and could be deleted. The applicant said that as far as she was aware, staff dealt with the deletion of ephemeral
records in the same way she did: (ts p8).

89 When asked about her record-keeping obligations with respect to work calls, the applicant said if she had received a call with
information that needed to be retained, this would have been ‘documented separately’ and retained on the respondent’s record
management system: (ts p8).

90 The applicant explained that if she received a phone call containing important information, she would provide details of the
phone call, in an email, a briefing note or memo and this record would be retained: (ts p8).

Call logs

91 When asked about the call logs on the work phone, the applicant said the only information that was contained in the call logs
was the phone number of the person who called, the time at which they called and the duration of the phone call.

92 The applicant said she thought the call logs were ephemeral. She said this is because there is nothing in the call logs that would
need to be retained over a long period of time and the respondent already had that information: (ts pp8-9).

Other forms of communication

93 The applicant gave evidence about other forms of communication that she used in her work with the respondent. The applicant
said she used SMS (text messages), WhatsApp, Teams and emails: (ts p9).

94 In her evidence, the applicant described how applications were used for different purposes. She gave evidence to the effect that
SMS was used for short messages that did not contain anything of substance. She described using emails transmitted in Outlook
and via Teams for more substantial messages that needed to be put in writing, including directions to staff: (ts p9).

95 The applicant said not all text messages between herself, and her work colleagues were work-related. She said text messages
could include personal things that were happening with staff, communications with the union and normal ‘chit-chat’: (ts p10).

Deleting text messages

96 When asked about her understanding of her record-keeping obligations as they applied to text messages, the applicant said they
only needed to be retained if they were ‘non-ephemeral’ and if there was something of substance that needed to be retained.
Otherwise, text messages could be deleted.

97 The applicant was asked if she had deleted anything from her work phone before. The applicant responded by saying she had
often removed messages that were personal or from her family. The applicant said she did this to ‘keep the phone clean’ and
because the work phone was not her device: (ts p10).

98 In her evidence, the applicant said she routinely deleted ‘things’ from her phone that were personal or with no ongoing value.
The applicant said that anything that was of value was retained in other records. The applicant maintained she had only deleted
messages that did not need to be retained, which she believed fitted within her record-keeping obligations: (ts p10).

99 The applicant gave evidence that when she moved from other government agencies, she was required to return her mobile
phones. The applicant said that each time she returned a phone, she deleted her personal data from those phones. The applicant
said she did this because she did not want this material retained on the work phone and she believed it would probably be re-
used and given to someone else: (ts p11).

Applicant’s suspension

100The applicant said she received the suspension letter immediately prior to returning to work from a period of personal leave.
The applicant stated that on Tuesday, 8 April 2025, she provided the respondent with a letter from her doctor that indicated that
she had been cleared to return to work on a graduated basis: (ts p11).

101 The applicant gave evidence to the effect that before she could return to work, which was meant to be on Monday, 14 April, she
received the suspension letter from the respondent.

102 The applicant said that she was at home when she received the suspension letter. The applicant said she became distressed and
upset. The applicant also said she had no awareness of what allegations she would face: (ts p11).

103 When asked about the direction in the suspension letter ‘to return all OAG assets and to remain away from the workplace,’ the
applicant said she understood that she was only being directed to return the assets: (ts p12).

The applicant’s post-suspension conduct

104 When the applicant was asked why she had deleted the text messages, the applicant said she did not know if she would ever get
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the work phone back again or if it would be given to someone else: (ts p12).

105The applicant said she acted in the same way she had in the past when returning devices to the agencies she had previously
worked for. More specifically, the applicant said she deleted the text messages because she considered they were either personal
or of no ongoing value. The applicant said she understood from the respondent’s record-keeping policy that the text messages
she deleted, were a mix of personal and ephemeral work messages.

106 The applicant gave evidence that she did not think that by deleting the text messages and call logs, she was doing anything that
was contrary to the direction that was contained in the suspension letter.

107 When questioned about her decision to delete the call logs, the applicant said she did this because they contained numbers that
were personal. The applicant said she deleted the call logs so that her personal contacts could not be identified: (ts p13).

108 The applicant said that after she deleted the text messages and the call logs, she put the phone aside and did not turn it back on
again. The applicant said she then started using a different mobile phone and telephone number that she transferred to her
iCloud account: (ts p13).

109 When asked about the further messages, that were sent to her work phone and described in the second allegation letter, the
applicant said she was unaware they had been sent to her work phone. The applicant gave evidence that when she returned her
work phone, she also returned a laptop and two other phones: (ts p13).

First response letter

110During her evidence, the applicant was taken to the show cause response. The applicant was also shown her Statutory
Declaration dated 21 August 2025 that she provided in response to Allegation 15 (statutory declaration).

111 The applicant maintained that what she had said in her statutory declaration was true to the best of her knowledge. She also said
it accurately captured her understanding of what was on her work phone before she deleted the text messages and call logs.

112 The material paragraphs that are relevant to the evidence that appear in the applicant’s statutory declaration are as follows:

1. I have deleted data from my work phone issued by my employer, the Office of the Auditor General (OAG),
being the deletion of text messages and call records on or around 11 April 2025.

2. To the best of my knowledge, the deleted text messages were solely of an administrative, personal and/or
privileged nature.

3. To the best of my knowledge, the deleted call records did not contain any information beyond the bare fact of
calls being placed and the length of those calls.

4. When deleting the data, I turned my mind to whether it needed to be kept to meet the OAG’s record-keeping
obligations and the OAG’s record-keeping policies as I understand them.

5. To the best of my knowledge, none of the data I deleted was required to be kept under the OAG’s record-
keeping obligations or the OAG’s record-keeping policies.

Effect of the dismissal

113 The applicant gave evidence about the effects the dismissal has had on her career. She said that within the public service she
was unable to act as a CFO. She said this is because her suspension, being under investigation and dismissal, were all things
that had to be declared when applying for other public sector jobs: (ts p14).

114 The applicant said her dismissal in effect, had brought her career within the public service to an end. She also said it will carry
through for her future employment in the private sector because it is also something she would have to declare when applying
for employment: (ts p14).

115The applicant said that she has been out of the private sector for some 16 years. She said that going back into the private sector
would be difficult because her experience in public sector employment was not readily transferable. The applicant said this had
hindered her securing alternative employment: (ts p16).

116 When asked about the number of positions she had applied for since her dismissal, the applicant estimated that she had applied
for around 16 jobs. The applicant said she had not been able to secure any further employment.

117In addition to the difficulties the applicant described in not being able to obtain alternative work, she gave evidence the
dismissal had affected her health and destroyed her confidence. Despite this, the applicant maintained that she would be able to
return to the workplace if reinstated and that she wanted to return to her former position with the respondent.

The applicant’s cross-examination

118 Under cross-examination the applicant was shown the suspension letter. The applicant was invited to confirm and accepted the

following:
i. the suspension letter indicated the respondent’s CCO had been made aware of information the applicant may
have committed a breach of discipline and had decided to treat the matters as disciplinary matters under the
PSMA.
il. the applicant had been directed to return the respondent’s assets, which included two mobile phones and a
laptop; and
iii. she was aware of both the direction to return the assets and that from 10 April 2025, she would be facing a

disciplinary process.
(ts pp15-16).
1191t was then put to her that the following day; 11 April 2025, the applicant deleted the text messages and call logs from her work
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phone. The applicant accepted this: (ts p16).

120 The applicant accepted that the data she had deleted included data relating to personal matters; specifically personal phone calls
and text messages. She also accepted that she had deleted data relating to work matters; specifically call logs showing her work
phone calls and work-related text messages: (ts p16).

121The respondent’s counsel then asked the applicant if she had been directed to return work devices in the past in the face of a
disciplinary process. The applicant confirmed that she had not and accepted that she had no general practice on what to do when
directed to return devices in the face of a disciplinary process: (ts p17).

1221t was put to the applicant that because she was directed to return her work devices in the same letter in which she was also
informed she was facing a disciplinary matter, it was possible the respondent wanted her work devices to investigate the
disciplinary allegations. The applicant disagreed with this proposition: (ts p17).

123The applicant disagreed with the suggestion that given she did not know the substance of the disciplinary actions she was
facing, it was possible her work devices might have had evidence on them that was relevant to the respondent’s disciplinary
inquiry: (ts p17).

124 The applicant was asked if any of the data she had deleted from her work phone could have been used to verify what was
contained in her the second response letter. The applicant said she wasn’t sure if the data deleted would have made a difference
to the response she provided: (ts p18).

125When questioned about the extent to which she used text messages for her work, the applicant said it only formed a very minor
part of what she did within her day. The applicant said the reason she had mentioned using text messages as part of her work in
her response to Allegations 3 and 4, was to suggest the respondent had not considered all the possible ways in which her time at
work could have been occupied: (ts p18).

The respondent’s evidence

126 The respondent did not call any witnesses to give evidence in this matter. For its evidence, the respondent opted to rely upon the
documents in the applicant’s bundle, together with copies of the respondent’s Code of Conduct and Code of Conduct Policy:
Exhibit R1.

127While the documents from the applicant’s bundle provide evidence of the process the respondent followed to decide the
applicant had engaged in misconduct, no one was called by the respondent to give evidence in this matter.

128 The respondent’s reliance on documentary evidence only and its decision not to call any witnesses in this matter is a point to
which I will return.

The applicant’s submissions

1291t was submitted the applicant is a long-serving and senior public servant with a previously unblemished record. It is not
disputed the applicant was issued with a work phone, which the applicant’s counsel submitted she routinely cleansed of both
‘personal and ephemeral work data’: Applicant’s Outline of Submissions (applicant’s outline).

130Counsel for the applicant submitted the applicant’s practice of deleting ‘personal and ephemeral’ work data was something:
i. the applicant understood to be consistent with the respondent’s record-keeping obligations;
il. a practice she had observed throughout her career.
(applicant’s outline paragraph 1)

1311t was submitted that when the applicant was directed to return all her employer’s assets and to remain away from the
workplace, she followed her usual practice and deleted ephemeral data from her work phone before returning it. Counsel
highlighted the applicant was subsequently dismissed for this conduct and this conduct alone: (applicant’s outline paragraph 1).

132Counsel argued the central issue in this case is whether the conduct described was a breach of discipline. It was submitted the
applicant’s conduct was not in breach of any record-keeping obligation or the generally worded direction to return her
employer’s assets: (applicant’s outline paragraph 2).

1331t was submitted that even if the respondent establishes the applicant’s conduct did breach some obligation, in circumstances
where she was genuinely and reasonably unaware her conduct involved any such breach, dismissal for that conduct would be
too harsh a penalty: (applicant’s outline paragraph 3).

Applicant’s submissions on the respondent’s record-keeping plan

1341t was contended that as a public servant, the applicant is subject to various record-keeping obligations, but they should not be
misunderstood as requiring ‘every’ record generated in the course of her employment to be retained: (applicant’s outline
paragraph 7).

135Counsel for the applicant submitted that employees across the public sector routinely delete mundane and unimportant records.
It was submitted that in the modern world of incessant electronic communication, it would be absurd to require that every email
and every text message be kept as a record, or that permission from some designated authority must be sought before any email
or any text message can be deleted: (applicant’s outline paragraph 7).

1361t was submitted the State Records Office provides guidance material relating to emails, the principles of which are equally
applicable to text messages and other forms of communication, relevantly:

(a) insofar as personal emails are caught by an organisation’s systems, they should be destroyed, lest they be
amenable to FOI requests; and

(b) ‘ephemeral’ emails, which may be used to facilitate the organisation’s business but have no continuing value to
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the organisation, can be destroyed.
see Western Australian Government Guidance Note - Email Management

1371In respect of the applicant’s evidence about her work, the applicant’s counsel submitted the Commission should accept her
work-related text messages on the work phone were ephemeral, with more substantive communications contained in other
mediums (e.g. email or Teams).

1381t was submitted that insofar as the applicant took part in substantive calls using the work phone, the substance and content of
those calls were documented separately, for example in a file note, and the call logs themselves (consisting merely of caller,
time and duration) contained no meaningful information and were also ephemeral.

1391t was submitted the applicant complied with the direction that was issued in the suspension letter by returning her various work
devices, including the work phone. However, before doing so, she deleted her text messages and call logs, which contained a
mix of personal material and ephemeral work-related material: (applicant’s outline paragraph 11).

140Counsel submitted the course the applicant followed, was the same as on any other occasion she has been required to return a
work device to her employer and consistent with her long-standing record-keeping practices.

141Counsel noted the respondent had not, either during the disciplinary process that preceded her dismissal or during the
proceedings, provided a copy of or sought to rely upon, the record-keeping plan:

(a) the respondent is required to have under s 19 of the SR Act; and
(b) which the applicant was required to comply with under s 17(b).
(record-keeping plan)
1420n this basis, it was submitted the Commission could infer the applicant’s conduct is not in breach of the respondent’s record-
keeping plan: (applicant’s outline paragraph 22).
Applicant’s submissions on the Code of Conduct

143 The applicant’s counsel submitted the respondent had instead sought to justify its finding of misconduct by reference to the of
the Code of Conduct provision dealing with record-keeping, which is in the following terms:

Record-keeping and use of information

The integrity and accuracy of information held and generated by the OAG is fundamental to the continued trust and
confidence of Parliament, public sector entities and the community. Employees should ensure that all records collected
and generated as part of their role contain accurate information, are kept securely, and are only accessed and used for
their intended purpose.

(see Exhibit R1)

1441t was submitted the only part of the obligation referred to, which is relevant to the case, is the requirement to ensure records are
‘kept securely.” Counsel submitted these two words are manifestly inadequate to establish a breach by the applicant in the
circumstances of the present case, for at least two reasons.

145First, the obligation to keep records ‘securely’ is not directed towards identifying which records are to be kept or for how long
they are to be kept, rather, it is directed to ensuring that whatever records are kept, are stored in a manner which does not allow
unauthorised access.

1461t was suggested that this makes sense as the issue of record categorisation, storage and deletion, must be dealt with in detail by
the record-keeping plan required under the SR Act.

147 Counsel submitted that this interpretation is confirmed by the ‘Standards of Behaviour,” also found in the Code of Conduct,
which complement or embody the principles identified in the Code. Relevantly, under the heading of ‘Confidentiality,’ it is said
that all employees will:

Ensure information and material collected and generated as part of their role is accurate, kept securely and only
accessed and used for their intended purpose.

148 Counsel noted that this passage mirrors ‘the record-keeping principle.” It was submitted that its appearance under the heading
‘Confidentiality’ confirms the requirement that information be ‘kept securely’, is concerned with access to information rather
than attempting to identify what records are to be kept or for how long: (applicant’s outline paragraphs 26-29).

149Second, it was submitted that reading the record-keeping obligations in the Code of Conduct as requiring government
organisations and their employees to keep every record forever, would create both an absurdity and an inconsistency with the
principles and plans under the SR Act.

1500n this, counsel for the applicant observed that when determining if the applicant had engaged in misconduct the respondent
had also found that it did not fall within her discretion to decide whether work-related materials should be kept or deleted.

1511t was submitted that despite this, the respondent has not pointed to any code, policy or instruction that supported this finding.
Counsel also argued the finding was inconsistent with the everyday practice throughout the public sector in respect of
ephemeral records.

1520n this basis, it was submitted the Commission could be satisfied the applicant was permitted to delete ephemeral work-related
material, and that her conduct in doing so, was not in breach of any record-keeping obligation: (applicant’s outline paragraphs
30-35).

Applicant’s submissions on the direction that issued

153 Counsel submitted that if the applicant’s conduct was not contrary to her record-keeping obligations, then it followed her
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deletion of the text messages and the call logs from her work phone would only be a breach of discipline if the direction to
return her employer’s assets can be construed as a direction to return them ‘as is,” that is, without altering or deleting their
contents: (applicant’s outline paragraph 36).

1541t was submitted the respondent did not issue a direction that was in these terms. Rather it was contended the direction the
applicant received by way of the suspension letter, required no more than the applicant return her various work-issued assets.

1551t was submitted the evident purpose of the direction, was to ensure that assets such as phones, laptops, access cards, credit
cards and the like were returned to the respondent. Counsel also submitted there was nothing in the direction to indicate it was
concerned with preserving any data which might be kept on those devices: (applicant’s outline paragraphs 39-40).

156Rather, it was submitted these obligations were already covered by the respondent’s record-keeping plan that determined the
types of records contained in the data that need to be retained.
157Counsel argued that if the respondent had intended that the applicant’s work phone and other electronic devices be returned ‘as

is,” it could and should have said so. It was submitted that where a breach of a direction may result in the termination of
employment, there is a greater need to ensure the direction is clear and specific: (applicant’s outline paragraph 43).

158Finally, it was submitted that even if the applicant did contravene an implicit requirement of the direction, unless the
Commission is satisfied the applicant did so knowingly, or that her understanding of the direction was not reasonably open, it
cannot be said the applicant had disobeyed or disregarded the direction to the extent required to establish a breach of discipline:
(applicant’s outline paragraph 47).

159The applicant’s counsel submitted, that even if the Commission finds the applicant had breached either or both, a record-
keeping requirement or the direction, it was open to find the breach was inadvertent and the applicant’s dismissal was in all the
circumstances, harsh: (applicant’s outline paragraph 47).

1601t was submitted the applicant’s conduct essentially consists of continuing her ordinary practices before returning the work
phone, including removing material the applicant believed she was not required to keep. Counsel for the applicant submitted
that any breach involved was inadvertent or an oversight, rather than deliberate wrongdoing: (applicant’s outline paragraph 48).

1611t was submitted the Commission should find the applicant’s conduct would fall at the lower end of the scale and does not
justify her dismissal. Counsel contended this was particularly the case, having regard to the applicant’s many years of
unblemished service in the public sector and the harsh consequences of dismissal: (applicant’s outline paragraph 49).

162Counsel argued that in circumstances where any breach by the applicant was a first offence and occurred in the context of
obligations which were ambiguous and not the subject of any identified training, instruction or other guidance, improvement
action or, at worst, a reprimand would be the appropriate outcome. It was submitted there is no basis to conclude the applicant
would commit any further contraventions: (applicant’s outline paragraph 51).

The respondent’s submissions

163 Counsel for the respondent submitted the Commission can be satisfied the applicant deleted work-related call logs and text
messages from the work phone, after she was directed to return it and when she was suspended on full pay under Part 5 of the
PSMA.

1641t was submitted the key issues that fall to be determined are whether the applicant’s undisputed conduct amounts to a breach of
discipline and if so, whether dismissal as a response was unfair.

165Relying upon the decision of Civil Service Association of Western Australia Inc v Director General of Department for
Community Development [2002] WASCA 241 at [32], counsel for the respondent submitted the applicant had committed a
breach of discipline by engaging in conduct that is ‘improper or immoral considered by the standards of ordinary people’:
Respondent’s Submissions (respondent’s outline) paragraph 15.

1661t was submitted the applicant’s conduct whilst employed as a senior public servant, that involved deleting work-related data
from her work phone, after she had been directed to return it, when considered according to the standards of ordinary people,
would be viewed as improper.

167Counsel for the respondent submitted an ordinary person would not consider it proper for a senior public servant to knowingly
delete work data, (regardless of whether the employee considers it ‘ephemeral’ or not), after being directed to return their work
phone in the face of a statutory disciplinary process: (respondent’s outline paragraph 16).

1681t was submitted that such conduct, objectively speaking, has the capacity to directly undermine the existing investigative
process in respect of the live disciplinary matter.

169 The respondent’s counsel submitted that no ordinary reasonable senior public servant could have understood the direction that
was given, in the context in which it was given (a disciplinary process) to be a direction to return a work phone with work data
deleted: (respondent’s outline paragraph 17).

1701t was further submitted the applicant’s conduct in deleting work-related data from her work phone before returning the phone
after being directed to return her work phone in the context of a disciplinary process:

(a) amounted to a failure to act honestly, contrary to the ‘Personal Behaviour’ requirement in the Code of Conduct;
and
(b) amounted to a failure to act with integrity and a failure to act with sound judgment in the use of OAG assets,

resources and information contrary to the requirement to act with ‘Independence and Integrity.’
(respondent’s outline paragraph 17).

171 The respondent’s counsel submitted the applicant’s dismissal was not unfair for the following reasons taken individually and
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collectively.

L. firstly, the applicant’s conduct demonstrates a serious lack of judgment which is exacerbated by the fact she was
employed in a senior and important role within an independent oversight agency. Given the nature of her role
and the agency in which she was employed, it is reasonable and necessary for the employing authority to have
exceptionally high levels of trust in her, and trust in her judgment.

ii. the applicant’s lack of judgment is evidenced by the fact she deleted work data in the face of, and in response to,
a suspension on full pay and an extant disciplinary investigation. It was submitted that in this context, it matters
not whether the conduct was engaged in with the specific intent of destroying evidence which might be relevant
to an extant disciplinary investigation into her conduct, nor does it matter whether the data was allegedly
‘ephemeral’ and not required to be kept or maintained under the SR Act. What matters is that a reasonable
person would have considered that there was a realistic capacity for her conduct to have the effect of interfering
with, or frustrating, an extant disciplinary process.

iii. the seniority of the applicant’s position, the nature of her duties and the nature of the agency she worked for, all
demonstrate that a mere ripple on the surface of the employment relationship will destroy its viability. The
applicant’s conduct which demonstrates a serious lack of judgment causes more than a ripple and dismissal is
justified.

iv. the second, and distinct basis upon which dismissal is justified is by reference to the actual impact of her
conduct. It was submitted the applicant’s conduct has had a deleterious impact on an existing disciplinary
investigation by destroying evidence which, on the applicant’s own assertion, was relevant to the disciplinary
allegation ultimately made against her.

v. It was submitted that even if the applicant is reinstated or re-employed, the respondent’s ability to properly
investigate and resolve a serious outstanding disciplinary allegation against the applicant, has been significantly
compromised due to the applicant’s own conduct.

(respondent’s outline paragraphs 21-30).

172 Counsel for the respondent submitted that it was reasonable in all the circumstances, for the respondent to have lost the required
trust the respondent must have in the applicant for the role that she performs in an oversight agency.

1731t was submitted that even if the Commission finds the applicant’s dismissal was harsh or unfair (which is denied),
reinstatement and re-employment are not practicable: (respondent’s outline paragraph 32)

Observations about the applicant’s evidence

174 While the applicant’s explanation for deleting the text messages and call logs from her work phone was challenged in cross-
examination, the applicant in my view, presented as a believable and credible witness.

175The applicant was not shaken in cross-examination and did not appear evasive. I also do not consider that the documents the
respondent relied on in support of its challenge to the applicant’s evidence, contradicted her account.

176More significant is that even if my assessment of the applicant’s demeanour as a witness or the conclusion I have reached
regarding her credibility is mistaken, the respondent did not call any witnesses to challenge her evidence.

Consideration - the direction that was issued to the applicant

177 The appropriate starting point in determining this matter is to consider whether the applicant was under a direction to return her
work phone ‘as is’ without deleting any text messages or call logs. If the respondent can establish the applicant was issued with
a lawful direction to this effect, then it could be argued she had engaged in misconduct by disobeying this instruction.

178In my view, an assessment of whether a direction of this type was issued, requires the Commission to have regard to all
circumstances including the following:

1. the words that were used for the direction in the context of the letter as a whole;
il. the nature of the applicant’s employment;
iii. the role the applicant performed for the respondent;

iv. the terms of the Code of Conduct;

v. the respondent’s record-keeping obligations;
vi. the applicant’s evidence about her understanding of the direction she received;
Vvii. what she knew about the disciplinary process and the allegations she would be facing; and

viii.  how the direction to return the respondent’s assets would have been interpreted by an ordinary person.

179 However, before embarking upon this exercise, it is worth acknowledging the respondent, before making the dismissal
decision, was required to prove, on the balance of probabilities to the Bringinshaw standard, that the applicant had engaged in
the misconduct alleged.

Proof of misconduct

180 It is apparent from the words in the second paragraph of the suspension letter, whether in isolation or in the context of the letter
as a whole, that the applicant was not told in clear and express terms, that she was not allowed to delete any data from her work
phone before returning it or that she had to hand it back ‘as is.’

181 Accordingly, I accept the applicant’s submission the respondent did not issue the applicant with a clear or direct instruction to
return her work phone without deleting anything.
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182 Having determined the applicant was not given a clear direction to return the work phone ‘as is,” the question that then arises is
whether it is reasonable to infer, from the surrounding circumstances, if the retention of the text messages and call logs on her
work phone was implied into the direction she was given.

183 On this, it is well established that proof on the balance of probabilities an employee has engaged in serious misconduct, must be
to a much higher standard. The requisite standard of proof that applies was described by Dixon J in Briginshaw [361] - [362] in
which he stated:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity
of the consequences flowing from a particular finding are considerations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’
should not be produced by inexact proofs, indefinite testimony, or indirect inferences.

184 Also relevant is that where satisfaction of the civil standard of proof depends on an inference, being drawn about a particular
fact, there must be something more than mere conjecture, guesswork or surmise. It is also not reasonable to draw an inference
where circumstances raising a more plausible explanation may be available: JD Heydon, LexisNexis, Cross on Evidence,
(online at 25 August 2026) [9055].

Not safe to draw an inference

1851n this matter, the respondent has invited the Commission to infer that an implicit part of the direction to return the respondent’s
assets that was issued in the context of a disciplinary process, was a requirement the applicant was not allowed to delete any
data from her work phone.

186 The particular surrounding circumstances the respondent relied upon to draw this inference included that the applicant is a
senior public servant, the high level of trust that was expected in the role she performed for the respondent, that she works for
an integrity agency and was aware a disciplinary process was underway.

187However, and while the optics of the applicant deleting text messages and the call logs from her work phone after she was
suspended from her employment on one view and in hindsight might have looked suspicious, I am not satisfied that such an
inference can be drawn.

1881In my view, it is not, having regard to all the circumstances, safe to draw an inference that the applicant was under a direction to
return her work phone ‘as is’ or was not permitted to delete the call logs or any of the text messages even after the disciplinary
process was commenced.

Direction in the context of the suspension letter

189The difficulty I have in accepting the applicant was not permitted to delete anything from her work phone before she returned it
to the respondent, is that there is nothing in the words used in the suspension letter when considered as a whole, to support this
interpretation.

190While the suspension letter confirms the applicant was being suspended, that she must not attend the workplace and the
respondent had commenced a disciplinary process, it does not in any way describe the allegations she would be facing.

1911t is therefore difficult to see how the applicant, at the point she received the suspension letter, would have been in a position to
anticipate the retention of her text messages might have been relevant to the disciplinary process or that she was not allowed to
remove any data (including personal and private text messages) from her work phone, before returning it.

1921 accept the evident purpose of the direction that was contained in the suspension letter was the return of the respondent’s
assets, which in the context of a direction where the applicant was being suspended from performing any further work makes
complete sense.

193 A direction requiring the return of the applicant’s work-issued devices, thereby restricting her access to the respondent’s
information systems and the like, would in the context of a suspension from work, where a potential risk to the organisation was
raised, be reasonable and understandable in the circumstances.

1941f the respondent had intended the applicant to return the work phone ‘as is’ for the purpose of its disciplinary process, an
express direction in these terms could have been spelt out in the suspension letter but was not.

Respondent’s record-keeping obligations

195A further difficulty I have in finding the applicant engaged in misconduct by deleting the text messages and call logs, is that
there is no evidence the applicant was acting contrary to any policy that required her to retain them on her work phone.

1961t is of note there was no evidence from the respondent on the record-keeping plan the respondent is required to have under the
SR Act or the respondent’s expectations on why all the text messages that were on the applicant’s phone, had to be retained.

1971t is also relevant the respondent did not call any witnesses to contradict the applicant’s evidence regarding her understanding of
the respondent’s record-keeping plan or who could attest to the practice the applicant said she usually followed regarding the
deletion of ‘ephemeral’ emails and text messages.

198 The respondent did not call any witnesses to challenge what the applicant said in her evidence about her use of text messages or
any aspect of the explanation she provided for deleting them or why this data had to be retained on the applicant’s work phone.

1990n the applicant’s evidence, the respondent’s record-keeping plan does not expressly deal with how text messages and call logs
are to be treated as specific categories of documents.

200Even if it may be inferred that text messages as a form of electronic communication should be kept in the same way some
emails are to be stored and retained, (which is how the applicant’s counsel suggested they should be treated) the evidence the
applicant gave about respondent’s record-keeping plan (which was not challenged), suggests the applicant was allowed to
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delete ‘ephemeral’ emails.

2011t is also relevant there appeared to be no dispute between the parties that the applicant was within her rights to delete personal
data from her work phone. This in my view aligns with the applicant’s evidence that she was permitted to delete personal text
messages and with them, any messages that were ephemeral and of no ongoing work value.

2021 have noted the respondent did not put in evidence, copies of any relevant training materials, instructions or guidance notes
about the respondent’s record-keeping plan, how it applied to the retention of text messages and/or call logs or alongside the
Code of Conduct.

Code of Practice

2031 have considerable difficulty in accepting that the record-keeping requirements as set out in the Code of Conduct (see
preceding paragraph [143]), required the applicant to keep every record she generated in her role, including ephemeral emails,
text messages and call logs.

204 Firstly, I accept the applicant’s submission that the Code of Practice would have to be interpreted and applied alongside any
statutory requirements that would apply under the SR Act.

2051t appears logical that where the respondent’s record-keeping plan allows for some records to be deleted (which I accept the
respondent is required to have under the SR Act and was not challenged by the respondent) then it follows an employee’s
obligation in respect of the records that are to be retained is to ensure they are ‘kept securely’.

206 Secondly, I was not provided with other evidence, to show the applicant’s understanding of the respondent’s record-keeping
plan, how it applied to the retention of text messages and/or the call logs or alongside the Code of Practice was in error.

Timing of the applicant’s conduct

207 While it is not in dispute the applicant deleted the text messages and the call logs the day after she received the suspension letter
on 11 April 2025, and by this time, was on notice that she was facing a disciplinary process, it does not follow the applicant did
this in an attempt to destroy evidence, that might have been relevant to the allegations that were ultimately levelled against her.

208Firstly, and as I noted earlier in these reasons, the applicant at the time she deleted the text messages and call logs, was not
aware of the disciplinary allegations that were about to made against her. When allegations 1-14 were eventually made, the
applicant had been suspended for around for four weeks. I also accept that when the applicant deleted the text messages and call
logs, she was distressed, upset and not thinking clearly.

2091t was only after the applicant in the third response letter, suggested her use of text messages might have been relevant to the
allegations about her work output, that there was the potential for them to become relevant.

210If the respondent had promptly made its allegations within 30 days of the applicant deleting the text messages, they could have
been recovered from other devices: (see show cause response, paragraph 27).

211 Any opportunity either the applicant or the respondent might have had to retrieve the text messages was lost in circumstances
where Allegation 15 was not raised:

i. until over three months after the applicant returned her work phone; and
il. more than two months after the applicant provided her response to Allegations 1-14.
Conduct in the eyes of an ordinary person

2121 do not consider the applicant’s conduct in the eyes of an ordinary person would be viewed as improper. There are several
reasons for this. Firstly, the respondent did not lose the information that was contained in the call logs. As the owner of the
work phone, the respondent would have access to the billing information that is contained in the call logs.

213 Secondly, the requirement for the applicant to return the phone ‘as is’ was not made clear. The applicant was also unaware at
the time she deleted the text messages and the call logs that this information might have been relevant to the disciplinary
process she was facing.

214In my view an ordinary person, in the context of a public sector disciplinary process, is more likely to have expected that it
would have taken some time for the matter to be determined before their work phone would be returned.

2151 accept that the deletion of personal and ‘ephemeral’ text messages in line with an employee’s usual practice, is something an
ordinary person even in the circumstances of the present case, would have anticipated, particularly where personal use of the
work phone was permitted and where they thought their phone might not be returned for some time.

216 Although the applicant is a senior public servant and might well have understood what could happen in a disciplinary process, |
do not consider that this is a case in which the applicant had wiped her phone to avoid scrutiny from a disciplinary process.

2171t is my view an ordinary person in the circumstances of this case would more likely have appreciated the applicant did not have
a ‘crystal ball” and therefore, could not have been expected to predict the content of the allegations she would be required to
answer.

2181 also do not consider that evidence of some personal texts that were discovered on the applicant’s work phone after she
returned it to the respondent in any way changes this view. It would not be the first time text messages continued to be sent to a
person’s old number after a person had changed their phone and telephone number. This in my view is more attributable to a
mistake than by design.

Conclusion

219For all the reasons set out in the preceding paragraphs, I am not satisfied the respondent discharged its onus to prove the
applicant had engaged in serious misconduct. I am therefore not persuaded the applicant engaged in the misconduct for which



2462 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 106 W.ALG.

she was dismissed.

220Having made these findings, it follows the applicant’s dismissal (summary or otherwise) was not justified. I therefore consider
that the dismissal decision should be quashed.

2211 have noted the applicant wants to be reinstated to her former position. While I suspect the respondent may still want to finalise
its disciplinary process in respect of the extant allegations, I am not at this stage persuaded that reinstatement in the interim, is
impracticable.

2221 have formed this view because I have not been provided with sufficient evidence that would allow me to conclude the
relationship of trust has been so badly damaged that reinstatement would not be appropriate, even if that means returning the
applicant to the position she was in before her dismissal.

223 Section 36AG (1)(b)(iii) of the IR Act permits the issuance of a direction that would require the respondent to recommence the
disciplinary process, at the stage it was at immediately prior to her dismissal. There is in my view no reason why the applicant
should not be reinstated, even if only to remain under suspension with pay, pending the outcome of the disciplinary process in
respect of the extant allegations.

224 Order accordingly.
NOTE: Paragraphs [7] and [29] have been amended by Corrigendum issued 28 August 2026 [2026] WAIRC 00837.

2026 WAIRC 00843
UNFAIR DISMISSAL APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ELLI GOUGOULIS
APPLICANT
V-
OFFICE OF THE AUDITOR GENERAL
RESPONDENT
CORAM COMMISSIONER T KUCERA
DATE WEDNESDAY, 2 SEPTEMBER 2026
FILE NO/S U 115 OF 2025
CITATION NO. 2026 WAIRC 00843
Result Order issued
Representation
Applicant Mr Sam Pack (of counsel)
Respondent Mr John Carroll (of counsel)
Order

WHEREAS on 27 August 2026 the Commission issued Reasons for Decision [2026] WAIRC 00831 in matter U 115 of 2025;

AND HAVING heard from Mr S Pack (of counsel), on behalf of the applicant and Mr J Carroll (of counsel), on behalf of the
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act), hereby
orders by consent —

1.  THAT pursuant to s 23A(3) of the IR Act, on or before Friday, 18 September 2026, the respondent is to reinstate Ms Elli
Gougoulis to her former position on the conditions on which she was employed immediately before she was dismissed.

2. THAT pursuant to s 23A(5)(a) of the IR Act, Ms Elli Gougoulis’ employment be treated as continuous for all purposes,
including long service leave and other leave accruals.

3. THAT pursuant to s 23A(5)(b) of the IR Act, on or before Friday, 18 September 2026 the respondent pay:
(a) To the applicant, the sum of $180,657.81 (minus any tax required by law to be withheld); and
(b) To the applicant’s superannuation fund, the sum of $21,434.00 (minus any tax required by law to be withheld);

being the remuneration (including superannuation) lost between the period 6 September 2025 to 18 September 2026 because of
her dismissal.

(Sgd.) T KUCERA,

[L.S.] Commissioner.
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2026 WAIRC 00837
UNFAIR DISMISSAL APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ELLI GOUGOULIS
APPLICANT
-v-
OFFICE OF THE AUDITOR GENERAL
RESPONDENT
CORAM COMMISSIONER T KUCERA
DATE (CORRIGENDUM FRIDAY, 28 AUGUST 2026)
FILE NO/S U 115 OF 2025
CITATION NO. 2026 WAIRC 00837
CORRIGENDUM
1. In paragraph [7] of the Reasons for Decision dated 27 August 2026 [2026] WAIRC 00831, delete the following:

[7] The first of the documents in the applicant’s bundle was a letter dated 10 April 2024, from Ms Sandra
Labuschange - Chief Operating Officer (COO), suspending the applicant from her employment (suspension letter).

And at paragraph [7] of the Reasons for Decision dated 27 August 2026 [2026] WAIRC 00831, insert in lieu of the
following:

[7] The first of the documents in the applicant’s bundle was a letter dated 10 April 2025, from Ms Sandra
Labuschange - Chief Operating Officer (COO), suspending the applicant from her employment (suspension letter).

2. In paragraph [29] of the Reasons for Decision dated 27 August 2026 [2026] WAIRC 00831, delete the words
‘Exhibit A5’.

(Sgd.) T KUCERA,

[L.S.] Commissioner.

Dated: 28 August 2026

2026 WAIRC 00844
CONTRACTUAL BENEFIT CLAIM
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIERAN JASON LEE
APPLICANT
-v-
DATA ENGINEERING PTY LTD
RESPONDENT
CORAM COMMISSIONER T KUCERA
DATE THURSDAY, 3 SEPTEMBER 2026
FILE NO/S B 84 OF 2025
CITATION NO. 2026 WAIRC 00844
Result Order issued
Representation
Applicant Dr Kieran Jason Lee
Respondent No appearance
Orders

WHEREAS the applicant on 2 October 2025, filed a Form 3 — Contractual Benefit Claim (application) under s 29(1)(d) of the
Industrial Relations Act 1979 (IR Act);

AND WHEREAS the relief sought by the application included an order for payment for work performed under the terms of the
contract between the applicant and respondent in the amount of $43,000 (payment amount);

AND WHEREAS the respondent failed to file a Form 34 — Employer Response to Contractual Benefit Claim (response) to the
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application within the time prescribed by the Industrial Relations Commission Regulations 2005 (WA);

AND WHEREAS on 11 November 2025, the parties were issued with Notices of Hearing, listing the application for a ‘Show Cause
Hearing’ to be held on 11 December 2025 (first show cause hearing);

AND WHEREAS on 26 November 2025, the respondent emailed the Commission requesting an extension of time to file a response
and that the first show cause hearing, be vacated,

AND WHEREAS on 3 December 2025, the parties were advised the first show cause hearing would be vacated;
AND WHEREAS on 3 December 2026;

i.  the parties were issued with Notices of Listing, for a conciliation conference to be held on 16 January 2026 (first
conciliation conference);

ii. the respondent’s managing director Mr K Anyaegbu, was granted leave to appear at the first conciliation conference
by video-link because he is now based overseas; and

iii. the respondent was granted an extension of time to file a response by 9 January 2026;
AND WHEREAS the respondent filed a response 12 January 2025 which stated,

The respondent does not admit the applicants contractual benefit claim at this stage. The respondent has not yet had the
opportunity to fully verify the basis or quantum of the claim. The respondent is engaging in good faith and seeks to resolve
the matter through conciliation and otherwise in accordance with the commissions directions.

AND WHEREAS on 16 January 2026, the applicant appeared at the first conciliation conference and there was no appearance by
the respondent;

AND WHEREAS on 16 January 2026, the parties were issued with Notices of Hearing, listing the application for a Show Cause
Hearing to be held on 29 January 2026 (second show cause hearing);

AND WHEREAS on 16 January 2026, Mr Anyaegbu emailed the Commission’s Registry to advise that he did not attend the first
conciliation conference because of a misunderstanding about the starting time for the conference;

AND WHEREAS the applicant was granted leave to appear by video-link at all future listings;

AND WHEREAS on 19 January 2026, the parties were issued with Notices of Listing, for a second conciliation conference to be
held on 22 January 2026 (second conciliation conference);

AND WHEREAS on 22 January 2026, the application was unable to be resolved at the second conciliation conference and the
parties were advised the application would proceed to a hearing to be held on 29 January 2026;

AND WHERAS on 22 January 2026, the applicant filed with the Commission copies of various documents (documents in support
of the application) including;

i.  email correspondence between the applicant the respondent;

ii. the applicant’s contract of employment (contract of employment);

iii. the applicant’s letter of resignation; and

iv. copies payslips and timesheets for the period the applicant worked for the respondent;

AND WHEREAS on 27 January 2026, the respondent emailed my Chambers to advise the parties had reached an ‘in-principle
agreement’ to resolve the matter and requested that the hearing be vacated and the application adjourned;

AND WHEREAS on 29 January 2026, the hearing was vacated by consent;

AND WHEREAS on 29 January 2026, the parties were issued with Notices of Listing, for a report back conference to be held on 12
February 2026 (third conciliation conference);

AND WHEREAS as a result of an agreement that was reached at the third conciliation conference order [2026] WAIRC 00092 was
issued by consent on 12 February 2026;

AND WHEREAS on 4 March 2026, the parties were issued with Notices of Listing, for a report back conference to be held on 2
April 2026 (report back conference);

AND WHEREAS the Commission has convened, report back conferences both parties attended, that were held on the following
dates;

i. 2 April 2026;

il. 9 April 2026;

iil. 23 April 2026;

iv. 28 April 2026; and
v. 19 May 2026;

AND WHEREAS the parties, at the conclusion of the report back conference that was held on 19 May 2026 agreed to the
following;

i.  the total gross amount (before tax) the respondent is required to pay the applicant is the sum of $34,0455.28 (sum
owing); and

ii.  the parties are to confer on a proposed timeline for the payment of the sum owing by 1 July 2026;
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AND WHEREAS the applicant was to provide an update on the progress of the parties’ discussions on a timeline for the payment
of the sum owing by 1 July 2026;

AND WHEREAS on 14 July 2026, my Associate emailed the parties requesting an update;

AND WHEREAS on 14 July 2026, the applicant emailed my Associate to advise that Mr Anyaegbu, had stated the respondent was
not in a position to make any payments towards the sum owing;

AND WHEREAS on 14 July 2026, my Associate emailed the parties to advise the matter was to be listed for a Show Cause/Report
Back Hearing and to this end, requested the parties provide their unavailable dates;

AND WHEREAS on 21 July 2026, the parties were issued with Notices of Hearing, listing the application for a Show Cause/Report
Back Hearing to be held on 28 August 2026 (third show cause hearing);

AND WHEREAS on 28 August 2026, the applicant appeared at the third show cause hearing but there was no appearance by the
respondent;

AND WHEREAS the Commission, having heard from the applicant and after reviewing the documents in support of the
application, is satisfied the applicant as alleged in the application, was not paid for work performed in accordance with the terms of
his contract of employment;

AND WHEREAS the Commission is satisfied payment for the sum owing remains outstanding and that it is appropriate to make an
order requiring the respondent to pay the sum owing to the applicant;

NOW THEREFORE, the Commission, having heard from Dr Lee on his own behalf, pursuant to
to the powers conferred under the Industrial Relations Act 1979 (WA) hereby orders —
1. THAT the respondent pay the applicant the gross sum of $34,0455.28.

(Sgd.) T KUCERA,
[L.S.] Commissioner.

2026 WAIRC 00826
UNFAIR DISMISSAL APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

CITATION : 2026 WAIRC 00826
CORAM : COMMISSIONER C TSANG
HEARD : ON THE PAPERS
DELIVERED : WEDNESDAY, 26 AUGUST 2026
FILE NO. : U 7 OF 2026
BETWEEN : SHANE BASHAM
AND
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION
Respondent
CatchWords : INDUSTRIAL LAW (WA) — Late application for leave to call a witness at the hearing

following the filing of outlines of evidence and submissions in compliance with
programming directions — Hearing due to commence within days of application — Prejudice

to respondent — Hearing subsequently vacated following applicant’s adjournment
application based on medical incapacity

Legislation : Industrial Relations Act 1979 (WA), s 26(1)(a), s 26(1)(b), s 26(1)(c), s 27(1)(c)

Result : Application for leave to call a witness at the hearing granted

Representation:

Applicant : In person

Respondent : Ms H Ticehurst (of counsel)

Cases referred to in reasons:
Basham v Director General, Department of Education [2026] WAIRC 00777
Derkacs v Podkas t/as Phoenix Podiatry [2020] WAIRC 00115

Reasons for Decision

1 These reasons concern the applicant’s (Mr Basham’s) application for leave to call his de facto partner, Joanna Claire Spillman
(Ms Spillman) as a witness at the hearing of his unfair dismissal application (Application). The Application comprises Mr
Basham’s emails dated:

(a) Tuesday, 11 August 2026; 11:10am.
(b) Tuesday, 11 August 2026; 5:50pm.
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() Wednesday, 12 August 2026; 4:10pm.

(d) Thursday, 13 August 2026; 2:11pm.

(e) Monday, 17 August 2026; 2:17am.

® Wednesday, 19 August 2026; 1:23pm.

2 The respondent opposes the Application. The respondent’s objections are outlined in emails dated:

(a) Thursday, 13 August 2026; 8:36am.

(b) Tuesday, 18 August 2026; 8:56am.

3 On 14 August 2026, the Commission requested the parties to provide submissions on the applicability of [37]-[45] of Derkacs
v Podkas t/as Phoenix Podiatry [2020] WAIRC 00115 (Derkacs) to the Application, and to confirm whether they contend that
the Application may be determined on the papers or whether a hearing is required.

4 The parties’ responses, including their consent for the Application to be determined on the papers, are contained in their emails
at [1(f)] and [2(b)] above.

5 When the emails at [1]-[4] above were sent and received, the hearing of Mr Basham’s unfair dismissal application was listed
for a 3-day hearing due to commence on Monday, 24 August 2026 (Hearing).

6  Subsequently, on 19 August 2026; 2:21pm, Mr Basham filed a Form 14 — Application to adjourn the Hearing on the basis of
his ‘present medical incapacity following an accident requiring hospital treatment and resulting in a broken arm’
(Adjournment Application).

7 By emails dated Thursday, 20 August 2026; 4:53pm and Friday, 21 August 2026; 12:22pm, the Adjournment Application was
granted and the Hearing vacated, subject to:

(a) Mr Basham providing confirmation of the date and time of his specialist appointment, and evidence of his prognosis,
as soon as he obtains that information.

(b) The respondent being granted leave to file any application pursuant to s 27(1)(c) of the Industrial Relations Act 1979
(WA) (Act) for the payment of such costs and expenses including expenses of witnesses as are specified in the order,
but so that no costs are allowed for the services of any legal practitioner or agent.

Background

8  On 14 January 2026, Mr Basham filed a Form 2 — Unfair Dismissal Application and on 6 February 2026, the respondent filed a
Form 24 — Employer Response to Unfair Dismissal Application.

9  On 4 March 2026, the matter was listed for a conciliation conference and on 26 March 2026, the matter was listed for a
Directions Hearing.

10 Based on the parties’ submissions at the Directions Hearing concerning the number of witnesses they intend calling at the
hearing, the matter was listed for a 4-day hearing not before 30 July 2026 and Directions were issued requiring:

(a) The parties to file a statement of agreed facts and bundle of agreed documents by 23 April 2026.

(b) Mr Basham to file any outlines of witness evidence and documents (other than those in the agreed documents) by
21 May 2026.

(o) The respondent to file any outlines of witness evidence and documents (other than those in the agreed documents) by
18 June 2026.

(d) Mr Basham to file an outline of submissions by 9 July 2026.

(e) The respondent to file an outline of submissions by 23 July 2026.

11 On 31 March 2026, Notices of Hearing were issued listing the 4-day hearing on Monday, 24 August 2026 through to Thursday,
27 August 2026.

12 On 22 May 2026, Mr Basham filed an outline of evidence for himself, which referred to and attached the following documents:

(emphasis added)

Annexure Description

SB-1 Dr Manasseh / Dr Lai Occupational Letter
SB-2 Risk Management Plan

SB-3 Hospital Admission and Discharge Summary
SB-4 Dr Maxine Symes Psychological Report
SB-5 Enduring Power of Guardianship and Power of Attorney
SB-6 Carter Dickens Lawyer Notification Material
SB-7 Joanna Spillman Witness Statement

SB-8 Laurie Grasso Witness Statement

SB-9 Anthony Johnson TRBWA Email

SB-10 TRBWA Registration and Conditions

SB-11 Working With Children Check

SB-12 Employment Pay Summary

SB-13 Seizure Event Diary
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13
14

15

16

17

18

19

20

21

SB-14 Dr Russell Referral Letter
SB-15 Dr Manasseh Safe to Teach Letter

On 19 June 2026, the respondent filed five outlines of evidence.

On 24 June 2026, the Commission wrote to the parties, noting that Mr Basham filed an outline of evidence for himself, and
that the respondent filed five outlines of evidence, totalling six witnesses. The email identified each witness by name.
It requested the parties to respond by 1 July 2026 to indicate whether the matter should remain listed for four days, and if not,
to provide their revised estimate for the number of hearing days.

On 24 June 2026, the respondent indicated their view that the hearing can be completed within three days on the basis that:
(emphasis added)

[TThere is no longer a basis for the matter to remain listed for 4 days. At the time of the directions hearing, the estimate of
4 days was premised on each party calling four witnesses (eight in total). The evidence has since materially narrowed.
There are now six witnesses in total across both parties...

On 25 June 2026, Mr Basham indicated that he did not oppose the matter being listed for three days where the Commission
retains flexibility to extend the hearing if required.

On 2 July 2026, Directions were issued vacating the previous Directions listing the matter for a 4-day hearing, and Notices of
Hearing were issued listing the matter for a 3-day hearing on Monday, 24 August 2026 through to Wednesday, 26 August
2026.

On 9 July 2026, at Mr Basham’s request for a 14-day adjournment, Directions were issued extending the time for Mr Basham
to file his outline of submissions to 23 July 2026, and for the respondent to file their outline of submissions by 6 August 2026.

On 23 July 2026, Mr Basham filed:
(a) His outline of submissions.
(b) A Form 14 — Application for leave to tender 137 pages of medical literature at the Hearing.

On 5 August 2026, I issued Reasons for Decision (Basham v Director General, Department of Education [2026] WAIRC
00777) refusing Mr Basham’s application to tender the medical literature (Reasons).

On 6 August 2026, the respondent filed their outline of submissions.

Mr Basham’s contentions

22

Mr Basham contends that:

(a) Annexure SB-7 was attached to his outline of evidence filed on 22 May 2026.

(b) As a self-represented applicant, he did not understand the requirement for him to file a separate outline of evidence
for Ms Spillman.

(c) He did not appreciate that Ms Spillman had not been included in the emails regarding the number of witnesses and

the revised hearing dates (at [14]-[16] above), or that he was required to correct the number of witnesses at the time.
(d) He seeks leave to call Ms Spillman because:

[S]he has direct and relevant evidence concerning matters in issue in these proceedings. In particular, she has
firsthand evidence concerning my medical condition and functioning during relevant periods, neurological
episodes and memory impairment that she personally observed, and relevant events and communications of
which she has direct knowledge.

Her evidence is also relevant given that the respondent has raised concerns in its submissions about the weight
to be given to her written evidence on the basis that she has not been available for cross-examination. Calling
Ms Spillman would allow her evidence to be tested and would provide the respondent with the opportunity to
cross-examine her.

(e) As Annexure SB-7 was attached to his outline of evidence, the ‘respondent has been aware for some time of
Ms Spillman’s identity and the substance of her proposed evidence’.

® He does not seek to call Ms Spillman as a medical expert or to give expert opinion concerning his medical condition.
Her evidence is directed to matters within her personal knowledge, including her presence when enquiries were made
of his legal representatives regarding the relevant organisations that had been contacted and her presence during his
telephone conversation with Mr Grasso following his sentencing.

(2) He disagrees that the timing of his request demonstrates that he is seeking a forensic advantage after reviewing the
respondent’s submissions.

(h) The principles in Derkacs support the Application, given the ultimate purpose of receiving evidence is to enable the
Commission to do justice, where the further evidence could make a difference to the determination of relevant
factual issues.

@i) The respondent acknowledges (in their email at [2(b)] above) that it knows the substance of Ms Spillman’s proposed
evidence and does not contend that it requires an adjournment to understand the substance of that evidence.

0) The respondent’s concerns regarding the possibility of additional hearing time, operational arrangements for their
witnesses and additional costs, should be balanced against the relevance of Ms Spillman’s evidence and the task of
the Commission in determining the substantial merits of the case.
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The respondent’s contentions

23 The respondent contends that:

(@)
(b)

(©)

(d)
©
®
(2

(h)

O

(k)

M

(m)

(n)

(0)

()

(@

Mr Basham’s failure to comply with the Commission’s Directions weighs against the Application being granted.

The inclusion of Annexure SB-7 within Mr Basham’s outline of evidence cannot reasonably be regarded as
compliance with the Directions requiring witness outlines to be filed.

Mr Basham’s assertion that he always intended to call Ms Spillman is difficult to reconcile with his treatment of
other material, such as Annexure SB-8, which is the character statement from Mr Grasso. Mr Basham filed Annexure
SB-8 but made no attempt to identify or call Mr Grasso as a witness. This necessitated the respondent calling
Mr Grasso as a witness and filing an outline of Mr Grasso’s evidence. Accordingly, the mere inclusion of a statement
from Ms Spillman within Mr Basham’s outline of evidence cannot, of itself, establish that Mr Basham had an
intention to call Ms Spillman as a witness.

The subsequent conduct of the proceedings (at [14]-[17] above), confirms that the parties and the Commission
proceeded on the basis that Mr Basham intended to call only himself as a witness.

Mr Basham had a further opportunity to clarify his intention to call Ms Spillman when he filed his application at
[19(b)] above, but failed to do so.

Only after the respondent filed their submissions did Mr Basham seek to assert his intention to call Ms Spillman.

The respondent and the Commission have proceeded on the basis that Ms Spillman was not a witness. Allowing Mr
Basham the opportunity to alter that position now would cause prejudice to the respondent and undermine the
purpose of the Directions.

Mr Basham has repeatedly failed to comply with procedural requirements despite numerous reminders and
opportunities. Granting him leave in the circumstances would reward that non-compliance and permit him to obtain a
forensic advantage after having the benefit of reviewing the respondent’s case.

In any event, Ms Spillman’s proposed evidence appears to be of limited probative value. She does not claim to have
witnessed the conduct that resulted in Mr Basham’s criminal convictions and is therefore unable to give direct
evidence regarding the circumstances of that conduct. Further, no relevant qualifications or expertise has been
identified that would enable her to express opinions regarding Mr Basham’s alleged medical episodes or any medical
condition. To the extent that she seeks to give evidence regarding discussions with Mr Basham’s legal
representatives, including any suggestion that they had ‘contacted everyone they need to’, does not adequately
address a material issue in dispute.

The relevant issue in these proceedings is whether Mr Basham complied with his personal, non-delegable reporting
obligations.

Ms Spillman is not in a position to give direct evidence regarding Mr Basham’s reporting lines or obligations within
the respondent.

Her evidence therefore appears to consist largely of hearsay and lay opinion rather than direct evidence of disputed
facts.

In relation to Derkacs, the respondent accepts that the Commission’s task is to determine matters according to equity,
good conscience and the substantial merits of the case.

The respondent’s witnesses are Department employees. Arrangements have already been made for those employees
to attend the Hearing and for their duties to be covered during their absence. There is a risk that the addition of a
further witness may extend the Hearing beyond the time allocated and result in the matter becoming part heard.
If that occurs, additional hearing dates would be required and the respondent may be required to make further
arrangements for witness attendance and work coverage, causing additional disruption and expense. The respondent
would also incur further legal costs which are unlikely to be recoverable.

The respondent accepts that the prejudice arising from a lack of notice of Ms Spillman’s evidence is limited, given
that Mr Basham has confirmed that Annexure SB-7 is intended to stand as the outline of evidence for Ms Spillman
and the respondent is therefore aware of the substance of her proposed evidence.

However, the respondent submits that this does not eliminate the prejudice arising from the late application. The
prejudice does not arise from a lack of time to consider Ms Spillman’s evidence, but from the disruption, delay and
additional costs associated with changes to the conduct of the proceeding at this late stage.

The respondent also submits that an adjournment would not address that prejudice. Rather, an adjournment would
result in further delay and require the respondent to remake arrangements for witnesses and operational coverage,
thereby creating additional prejudice rather than removing it.

Consideration

24 Section 26(1)(a) of the Act requires the Commission to act according to equity, good conscience and the substantial merits of
the case, without regard to technicalities or legal forms. Section 26(1)(b) states that the Commission must not be bound by any
rules of evidence, but may inform itself on any matter in such a way as it thinks just. Section 26(1)(c) requires regard for the
interests of the persons immediately concerned. Those provisions operate together with procedural fairness and effective case
management.

25

As outlined at [10(b)] above, the Directions required Mr Basham to file any outlines of evidence and documents (other than
those in the agreed documents) by 21 May 2026.



106 W.ALG.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2469

26 Directions concerning witness evidence serve an important purpose. They identify the evidence each party proposes to call,
allow the opposing party to prepare its case, eliminate surprises and assist the Commission in allocating sufficient hearing
time. A self-represented party is not relieved from complying with those Directions.

27 Practice Note 9 of 2021 — Witness outlines and witness statements states:

9.

10.

11.

12.

A witness outline is not a witness statement and is not tendered into evidence. It is an outline of the evidence it is
expected a witness will give in a hearing.

A witness outline must only cover matters relevant to the case. It should refer to the topics the witness will give
evidence about and the substance of that evidence, including any important conversations.

Where a document is referred to in a witness outline, it should be identified clearly and if a copy of the document
had not been provided to the other party or access to it has not been provided, a copy of the document should be
annexed to the witness outline.

Subject to any order or direction a Commissioner may make, a witness outline may not be used to cross-examine
the witness, without leave of the Commission.

28 The Commission’s Fact Sheet titled ‘Evidence — Information for Parties and Representatives’ states: (emphasis added)

Outlines of evidence and documents

An outline of evidence is a summary of evidence that a witness will give at the hearing. For example, if a party calls
three witnesses, there should be three separate documents explaining what evidence each of those witnesses will

give.

Each outline of evidence should relate to one witness only and should be titled ‘Outline of evidence for

[witness name]’, and it should explain what evidence that witness will give in the witness box at the hearing.

If there is a document that forms part of your case, it will need to be ‘tendered’ by a witness. This means that a witness
must give evidence about the document and the document should be labelled and referred to in that witness’ outline of
evidence. For example, if it is your claim, and you want to give evidence, you should file an outline of evidence for
yourself. This outline of evidence should set out what you will say in the witness box, and it should explain any
documents that you ask the Commission to consider. Those documents should then be labelled and attached to the outline
of evidence. You should file an outline of evidence for every witness you want to call.

29 At [37]-[45] of Derkacs, the Full Bench identified the first instance task and the appellate consequence of refusing an
application for a witness to give relevant evidence at a hearing:

37

38

39

The Commission is required to deal with matters according to equity, good conscience and the substantial merits of
the case without regard to technicalities or legal forms ([s 26(1)(a)]). Further, the Commission is not bound by any
rules of evidence but may inform itself on any matter in such a way as it thinks just (s 26(1)(b)). The Commission is
also required to have regard to the interests of persons immediately concerned, whether directly affected or not
(s 26(1)(c)). The Commission is entitled to determine its own procedure.

The Commission generally applies a case management approach to matters before it and regularly issues directions
for the efficient and fair conduct of proceedings. Much has been said over the years about the benefits of case
management as a means of courts and tribunals operating as efficiently as possible and in the interests of justice.
However, as noted by the High Court in Queensland v JL Holdings Pty Ltd [1997] HCA 1; (1997) 189 CLR 146
[(JL Holdings)] per Dawson, Gaudron and McHugh JJ:

Case management is not an end in itself. It is an important and useful aid for [ensuring] the prompt and
efficient disposal of litigation. But it ought always to be borne in mind, even in changing times, that the
ultimate aim of a court is the attainment of justice and no principle of case management should be allowed to
supplant that aim.

Justice is the paramount consideration in determining an application such as the one in question. Save insofar
as costs may be awarded against the parties seeking the amendment, such an application is not the occasion
for punishment of a party for a mistake or for its delay in making the application. Case management,
involving as it does the efficiency of the procedures of the court, was in this case a relevant consideration. But
it should not have been allowed to prevail over the injustice of shutting the applicants out from raising an
arguable defence, thus precluding the determination of an issue between the parties. In taking an opposite
view, the primary Judge was, in our view, in error in the exercise of her discretion (155).

In Director General of the Department of Education v Mr Patrick Guretti [2014] WAIRC 00074, (2014) 94
WAIG 425 A/President Smith noted at [75]-[76]:

Whilst the Commission is not a court of pleadings, the principles of case management demand that parties be
bound by their particulars unless those particulars are amended. In Palermo v Rosenthal [2011] WAIRC
00069; (2011) 91 WAIG 129, Beech CC and I held that the provisions of object s 6(c), s 22B, s 26(1)(a),
s 26(1)(b), s26(1)(c), s 27(1)(ha) and s 27(1)(v) of the Act, together with the requirements of procedural
fairness and the provision of a fair hearing, establish the following statutory case management regime that:

(a) Matters should be dealt with in a way that eliminates delay with a minimum of legal form and
technicality but allows for a proper and just consideration of matters;

(b) When managing a matter the Commission should have regard not only to the interests of each party but
to interests of the public in the efficient use of resources of the Commission;
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(c) There should be a fair and reasonable opportunity to both parties to each present their case.
A determination of what is fair and reasonable in the circumstances of a matter should have regard to
the matters raised in (a) and (b) above and:

(i)  The parameters of relevant matters set by the particulars given by each party in the application,
notice of answer and any other particulars.

(i) What is reasonably required for the efficient presentation by each party of their case.

(iii) The principle that each party should not be left in any doubt about what is alleged against them
and the opposing case they are required to meet ([80](a)—[80](c)).

The purpose of directions issued within a case management system, for the filing of witness statements, must not be
to prevent relevant evidence from being called in circumstances where the witness concerned is reluctant or refuses
to come voluntarily. Where a person refuses to come voluntarily, then a summons enables that evidence to be
presented and considered. The ultimate purpose of the evidence is to enable the court or tribunal to do justice.

Where there may be prejudice to the other side, where they may be taken by surprise by the evidence, that prejudice
can often be mitigated or remedied by an adjournment for instructions to be sought, or for other evidence to be
obtained. Most counsel would be able to take the situation that arose in their stride, especially when they are
opposed to a self-represented person.

The respondent is correct in saying that the question also requires consideration of whether the denial of procedural
fairness by the refusal to hear Ms Hewitt’s evidence would entitle Ms Derkacs to be successful in the appeal. In
Stead v State Government Insurance Commission [[1986] HCA 54], the High Court unanimously held:

The general principle applicable in the present circumstances was well expressed by the English Court of
Appeal (Denning, Romer and Park L.J].) in Jones v National Coal Board (1957) 2 QB 55, at p 67, in these
terms:

There is one thing to which everyone in this country is entitled, and that is a fair trial at which he can
put his case properly before the judge. ... No cause is lost until the judge has found it so; and he cannot
find it without a fair trial, nor can we affirm it.

That general principle is, however, subject to an important qualification which Bollen J. plainly had in mind
in identifying the practical question as being: Would further information possibly have made any difference?
That qualification is that an appellate court will not order a new trial if it would inevitably result in the making
of the same order as that made by the primary judge at the first trial. An order for a new trial in such a case
would be a futility [9].

For this reason not every departure from the rules of natural justice at a trial will [entitle] the aggrieved party
to a new trial. By way of illustration, if all that happened at a trial was that a party was denied the opportunity
of making submissions on a question of law, when, in the opinion of the appellate court, the question of law
must clearly be answered unfavourably to the aggrieved party, it would be futile to order a new trial [10].

Where, however, the denial of natural justice affects the entitlement of a party to make submissions on an
issue of fact, especially when the issue is whether the evidence of a particular witness should be accepted, it is
more difficult for a court of appeal to conclude that compliance with the requirements of natural justice could
have made no difference. True it is that an appeal to the Full Court from a judgment or order of a judge is by
way of rehearing and that on hearing such an appeal the Full Court has all the powers and duties of the
primary judge, including the power to draw inferences of fact (Supreme Court Rules O 58 rr 6 and 14).
However, when the Full Court is invited by a respondent to exercise these powers in order to arrive at a
conclusion that a new trial, sought to remedy a denial of natural justice relevant to a finding of fact, could
make no difference to the result already reached, it should proceed with caution. It is no easy task for a court
of appeal to satisfy itself that what appears on its face to have been a denial of natural justice could have had
no bearing on the outcome of the trial of an issue of fact. And this difficulty is magnified when the issue
concerns the acceptance or rejection of the testimony of a witness at the trial [11].

Ms Derkacs made clear to the Commissioner that Ms Hewitt had been present during the conversation between her
employer and herself during her dismissal. Ms Podkas agreed that Ms Hewitt was ‘part of the event’ (ts 119)—(ts
120). This made her evidence relevant. No witness statement had been filed for good reason.

Given the relevance of the evidence, Ms Hewitt ought to have given evidence. This is particularly so given the
conflict between Ms Derkacs’ and Ms Podkas’ evidence. Without Ms Hewitt having provided a witness statement
or having given evidence, it is not possible to speculate about what she would say. However, it may have been very
significant in the Commissioner determining the credit of the two protagonists. Taken with the issues arising from
Ms Valentine’s evidence, which we will deal with next, there is the real possibility that Ms Hewitt’s evidence would
have made a difference to the findings of credibility and of the facts.

We would uphold this ground of appeal.

30 In Derkacs, the witness summonsed to attend the hearing to give oral evidence was present during the dismissal conversation,
remained employed by the employer, and had a good reason for not filing a witness statement.

31

Ms Spillman is Mr Basham’s de facto partner. Annexure SB-7 is attached to his outline of evidence filed on 22 May 2026.
Therefore, unlike Derkacs, the failure is to identify Ms Spillman as a witness and to file an outline of evidence for her, not an
inability to obtain her statement.
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However, the principles in Derkacs remain applicable. Case management is not an end in itself. While case management is a
relevant consideration, it should not prevail over the injustice of shutting out relevant evidence, thereby precluding the
determination of a relevant issue between the parties, where prejudice can be managed.

Mr Basham did not comply with the Directions. His status as a self-represented party does not relieve him of that obligation.
He filed an outline of evidence for himself and attached Annexure SB-7 to that outline. He did not file an outline of evidence
for Ms Spillman or identify her as a witness.

He later agreed that the hearing may be reduced to three days without correcting the understanding that he intended to call only
himself.

The attachment of Annexure SB-7 to Mr Basham’s outline of evidence did not, by itself, communicate an intention to call Ms
Spillman. This is illustrated by Annexure SB-8. Mr Basham attached Mr Grasso’s character statement but did not propose to
call Mr Grasso as a witness.

Therefore, the respondent and the Commission were entitled to proceed on the basis that Mr Basham intended to call only
himself.

The timing of the Application also weighs against granting leave. Mr Basham first raised the matter after the following events:

(a) First, as outlined at [10]-[19] above, the parties and the Commission had prepared for the Hearing on the basis that
six witnesses would be called.

(b) Secondly, as outlined at [20] above, on 5 August 2026, I delivered Reasons refusing Mr Basham’s application for
leave to tender medical literature at the Hearing. I stated at [14]-[15] of the Reasons that Mr Basham had attached
reports from his treating practitioners as Annexures SB-1, SB-4, SB-14 and SB-15 to his outline of evidence but did
not intend to call those practitioners as his witnesses. I stated that this does not necessarily prevent the Commission
from receiving those reports. However, not calling a practitioner as a witness may affect the weight given to the
reports if it is disputed, its reasoning or factual basis is unclear, or the respondent has no fair opportunity to test it.

(c) Thirdly, as outlined at [21] above, on 6 August 2026, the respondent filed their outline of submissions, stating at
paragraph 30 that:

To the extent the applicant relies upon the statement of his partner, Joanne Claire Spillman, that evidence
should be afforded little, if any, weight. Ms Spillman has not been called as a witness in these proceedings.
Further, the statement was not made on oath or affirmation and does not appear to have been witnessed.
The respondent has had no opportunity to test the contents of the statement through cross-examination, and the
Commission has not had the benefit of assessing Ms Spillman’s credibility or reliability. In those
circumstances, the statement should be treated with considerable caution.

While Annexure SB-7 was attached to Mr Basham’s outline of evidence filed on 22 May 2026, he did not indicate an intention
to call Ms Spillman until the earliest of his emails comprising the Application at [1] above. By this time, the respondent had
determined the witnesses it would be calling at the Hearing, filed their outlines of evidence, and filed their outline of
submissions.

Furthermore, despite Mr Basham’s various emails at [1] above, it was not until his email dated Monday, 17 August 2026;
2:17am (at [1(e)] above) that he confirmed the references in his earlier emails (at [1(a)—(d)] above) to filing an outline of
evidence for Ms Spillman referred to the formal filing of Annexure SB-7. Up until that time, it was unclear from his emails
whether the outline of evidence he proposed filing for Ms Spillman would be limited to Annexure SB-7.

I do not need to determine whether Mr Basham always intended to call Ms Spillman or whether the Application arose in
response to the respondent’s submissions. Even if the delay resulted from mistake, this is not an occasion to punish him for the
mistake, or for the delay in making the Application, if the evidence is relevant to the determination of an issue between the
parties: Derkacs [38], citing JL Holdings.

Annexure SB-7 discloses several classes of proposed evidence. Ms Spillman describes conduct and changes in Mr Basham’s
functioning that she says she personally observed during 2021. She also describes later changes in his functioning and the
safeguards utilised after his medication regime stabilised. Further, she identifies conversations with Mr Basham’s former
lawyers in which she says she participated in and conversations with Mr Grasso that she says she heard. Finally, she describes
the emotional and financial impact of Mr Basham’s dismissal.

Some of those matters are capable of bearing on disputed facts. Ms Spillman is not proposed as a medical expert, and her
observations do not qualify her to diagnose a medical condition, express a medical opinion about causation, or give any
opinion requiring medical expertise. She did not witness the conduct underlying the criminal convictions. In any event,
statements made to her by other persons may be subject to objection or carry limited weight depending on the evidence given
and the purpose for which it is relied upon.

The respondent submits that a material issue in dispute is whether Mr Basham complied with his personal and non-delegable
reporting obligations. Ms Spillman cannot give direct evidence about the content of the respondent’s reporting requirements
unless she has personal knowledge of them, nor can she establish that Mr Basham complied with an obligation merely by
repeating what he told her.

Those limitations may affect the relevance or weight of parts of her evidence. They do not establish that every part of her
proposed evidence is incapable of bearing on a disputed fact.

The respondent’s submissions filed on 6 August 2026 challenges the weight of Annexure SB-7 because Ms Spillman had not
been called, the document was not made on oath or affirmation and the respondent could not test its contents.
Calling Ms Spillman addresses the procedural basis of that objection. She will give evidence on oath or affirmation, the
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respondent may cross-examine her, and the Commission may assess her credibility and reliability. It does not prevent the
respondent from objecting to particular evidence or making submissions about its weight.

As outlined at [5] above, when the parties completed their submissions on the Application, the Hearing was due to commence
within days. The respondent had arranged for five employees to attend and for their duties to be covered. The addition of
another witness created a real risk that the matter would exceed the three days allocated and become part heard. At that time,
those considerations weighed against granting leave.

The circumstances have since changed. The Hearing has been vacated because of Mr Basham’s medical incapacity.
Irrespective of the outcome of the Application, new hearing dates must now be fixed, and at that time, the estimated length of
the hearing may be reconsidered.

The vacation of the Hearing does not eliminate all prejudice. The respondent may need to prepare cross-examination, consider
whether responsive evidence is required and incur additional witness expenses. Ms Spillman’s evidence may also increase the
length of the hearing. Section 27(1)(c) does not permit an order for the services of the respondent’s legal practitioners.

However, the arrangements made for the Hearing cannot now be preserved by refusing leave. The disruption caused by the
vacation of the Hearing will occur whether or not Ms Spillman is called. The remaining prejudice caused by granting leave is
principally the preparation required to address her evidence, any responsive evidence and the additional hearing time.

That prejudice can be managed by further Directions allowing for responsive evidence to be filed where necessary and
ensuring sufficient hearing time when the matter is re-listed.

Refusing leave would prevent Mr Basham from calling a witness whose evidence may bear on disputed facts. Granting leave
will allow that evidence to be tested. Ms Spillman’s evidence may or may not ultimately carry substantial weight. It cannot
presently be said that it will make no difference to the findings of fact or to the determination of the matter.

Having regard to ss 26(1)(a)—(c) of the Act, the principles stated in Derkacs, the nature and timing of Mr Basham’s
non-compliance with the Directions, the changed circumstances, and the ability to manage the remaining prejudice to the
respondent, the balance favours granting leave.

This conclusion does not determine whether any particular part of Ms Spillman’s proposed evidence will be received or the
weight it will carry. Those matters remain for determination at the hearing.

As outlined in paragraph 10 of Practice Note 9 of 2021 — Witness outlines and witness statements (at [27] above), a witness
outline must only cover matters relevant to the case and refer to the topics the witness will give evidence about at the hearing.
Accordingly, the grant of leave is confined to the topics in Annexure SB-7. Mr Basham is not given leave to expand on the
topics in that outline. If he seeks to lead evidence beyond the topics in Annexure SB-7, he will need to make a further
application, which will be considered on its merits at the time.

Conclusion

55

56

57

For the preceding reasons, Mr Basham is granted leave to call Joanna Claire Spillman as a witness at the hearing of his unfair
dismissal application.

I will make an order that Annexure SB-7 will stand as Ms Spillman’s outline of evidence. It does not itself become evidence by
reason of this order. Ms Spillman’s evidence must be given on oath or affirmation at the hearing and will be subject to
cross-examination. As outlined at [54] above, subject to further application, Ms Spillman’s oral evidence must remain within
the topics fairly disclosed by Annexure SB-7.

As outlined at [7] above, the Hearing has been vacated pending further information concerning Mr Basham’s capacity to
participate. After the Commission receives that information, the parties will be heard on:

(a) The dates and estimated length of the re-listed hearing.
(b) Whether the respondent requires leave to file evidence responsive to Ms Spillman’s outline of evidence.
() Arrangements for the attendance of witnesses.

(d) Any further directions required for the fair and efficient hearing of the matter.

2026 WAIRC 00833
UNFAIR DISMISSAL APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHANE BASHAM

APPLICANT
-y-
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION
RESPONDENT

CORAM COMMISSIONER C TSANG
DATE THURSDAY, 27 AUGUST 2026
FILE NO. U 7 OF 2026

CITATION NO. 2026 WAIRC 00833
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Result Application for an adjournment of the hearing granted
Representation
Applicant In person
Respondent Ms H Ticehurst (of counsel)
Order

HAVING heard from Mr S Basham on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it by the Industrial Relations Act 1979 (WA), hereby orders —

1. THAT the applicant’s Form 14 — Application, filed on 19 August 2026, for an adjournment of the 3-day hearing
listed to commence on Monday, 24 August 2026 (Hearing) due to the medical incapacity be granted.
2. THAT the Hearing be vacated subject to:
(@ The applicant providing confirmation of the date and time of his specialist appointment, and evidence
of his prognosis, as soon as he obtains that information.
(b) The respondent being granted leave to file any application pursuant to s 27(1)(c) of the Industrial
Relations Act 1979 (WA).

(Sgd.) C TSANG,
[L.S.] Commissioner.

2026 WAIRC 00827
UNFAIR DISMISSAL APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHANE BASHAM
APPLICANT
-v-
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION
RESPONDENT
CORAM COMMISSIONER C TSANG
DATE WEDNESDAY, 26 AUGUST 2026
FILE NO. U 7 OF 2026
CITATION NO. 2026 WAIRC 00827
Result Application for leave to call a witness at the hearing granted
Representation
Applicant In person
Respondent Ms H Ticehurst (of counsel)

Order

HAVING heard from Mr S Basham on his own behalf and Ms H Ticehurst (of counsel) on behalf of the respondent, and Reasons
for Decision ([2026] WAIRC 00826) having been delivered on 26 August 2026, the Commission, pursuant to the powers conferred
on it by the Industrial Relations Act 1979 (WA), hereby orders —

1. THAT the applicant’s application for leave to call Joanna Claire Spillman (Ms Spillman) as a witness at the
hearing of his unfair dismissal application be granted.
2. THAT Annexure SB-7 to the outline of evidence filed by the applicant on 22 May 2026 be accepted for filing as

the outline of evidence that Ms Spillman will give at the hearing.

(Sgd.) C TSANG,
[L.S.] Commissioner.
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UNIONS—Matters dealt with under Section 66
2026 WAIRC 00829
ORDER PURSUANT TO S.66
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICANT
-v-
ELECTRICAL TRADES UNION OF WORKERS OF AUSTRALIA (WESTERN AUSTRALIAN
GOLDFIELDS' SUB-BRANCH), KALGOORLIE
RESPONDENT
CORAM CHIEF COMMISSIONER S J KENNER
DATE THURSDAY, 27 AUGUST 2026
FILE NO/S PRES 2 OF 2025
CITATION NO. 2026 WAIRC 00829
Result Order issued
Appearances
Applicant Mr D Anderson of counsel
Respondent Mr C Fogliani of counsel

Order

HAVING heard Mr D Anderson of counsel on behalf of the applicant and Mr C Fogliani of counsel on behalf of the respondent, the
Chief Commissioner, pursuant to the powers conferred under s 66 of the Industrial Relations Act 1979 (WA), hereby orders —

THAT unless otherwise further varied, the order made 24 December 2025 ([2025] WAIRC 01028) be and is hereby
further extended to either 31 December 2026 or the conclusion of an election, whichever occurs first.

(Sgd.) STKENNER,

[L.S.] Chief Commissioner.
PROCEDURAL DIRECTIONS AND ORDERS—
2026 WAIRC 00810
CITY OF GREATER GERALDTON INDUSTRIAL AGREEMENT 2026 - 2029
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CITY OF GREATER GERALDTON
APPLICANT
-v-
WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES
UNION
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE FRIDAY, 21 AUGUST 2026
FILE NO/S AG 23 OF 2026
CITATION NO. 2026 WAIRC 00810
Result Order issued
Representation
Applicant Ms N Hope
Respondent Mr W Wood

Order

THE COMMISSION, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent hereby
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orders —

THAT the name of the respondent be amended to Western Australian Municipal, Administrative, Clerical and Services
Union of Employees (WASU).

(Sgd.) R COSENTINO,
Senior Commissioner.

2026 WAIRC 00797

INTERPRETATION OF THE WESTERN AUSTRALIAN FIRE SERVICE ENTERPRISE BARGAINING AGREEMENT

2023

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES UNITED PROFESSIONAL FIREFIGHTERS UNION OF WESTERN AUSTRALIA
APPLICANT
-v-
DEPARTMENT OF FIRE AND EMERGENCY SERVICES
RESPONDENT
CORAM COMMISSIONER T B WALKINGTON
DATE FRIDAY, 14 AUGUST 2026
FILE NO. APPL 37 OF 2026
CITATION NO. 2026 WAIRC 00797
Result Direction issued
Representation
Applicant Mr C Fogliani (of counsel)
Respondent Ms T Loo (of counsel)

Direction

HAVING HEARD from Mr C Fogliani (of counsel) on behalf of the applicant and Ms T Loo (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent,

hereby directs —

(1) THAT the applicant file any evidence by way of witness statements and documents; and any written submissions
upon which it will rely at the final hearing, by 21 August 2026.

2) THAT the respondent file any evidence by way of witness statements and documents; and any written submissions
upon which it will rely at the final hearing, by 4 September 2026;

3) THAT the applicant file any evidence in reply by way of witness statements and documents; and any written
submissions in reply upon which it will rely at the final hearing, by 11 September 2026.

4) THAT the matter be listed for a hearing of up to half a day, not before 16 September 2026.

5) THAT if either party seeks to lead oral evidence at the hearing, evidence in chief will be by way of witness
statements.

6) THAT the parties have liberty to apply on short notice.

[L.S.]

(Sgd.) T B WALKINGTON,
Commissioner.

2026 WAIRC 00799

APPEAL AGAINST THE DECISION OF COMMISSIONER TO TAKE REMOVAL ACTION ON 8 MAY 2026

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN TANNER
APPELLANT
-v-
COMMISSIONER OF POLICE
RESPONDENT
CORAM CHIEF COMMISSIONER S J KENNER
COMMISSIONER T EMMANUEL
COMMISSIONER T KUCERA
DATE MONDAY, 17 AUGUST 2026
FILE NO/S APPL 40 OF 2026

CITATION NO.

2026 WAIRC 00799
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Result Order issued
Representation

Appellant Mr D Weekley of counsel
Respondent Mr N John of counsel

Order

HAVING heard Mr D Weekley of counsel on behalf of the appellant and Mr N John of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Police Act 1892 (WA), hereby orders —

€)) THAT the appellant file any amended appeal grounds by 21 September 2026.
2 THAT a directions hearing be listed at a time to be arranged no earlier than the week commencing Monday, 28
September 2026.
3) THAT the directions hearing listed on Monday, 17 August 2026 be vacated.
“) THAT the parties have liberty to apply on short notice.
(Sgd.) SJTKENNER,
Chief Commissioner,
[L.S.] By the Commission.
2026 WAIRC 00803
DISPUTE RE DECISION TO DEMOTE EMPLOYEE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES
UNION OF EMPLOYEES
APPLICANT
-v-
PUBLIC TRANSPORT AUTHORITY
RESPONDENT
CORAM COMMISSIONER T KUCERA
DATE TUESDAY, 18 AUGUST 2026
FILE NO/S C 11 OF 2026
CITATION NO. 2026 WAIRC 00803
Result Order issued
Representation
Applicant Mr Robert Knox (of counsel)
Respondent Mr Michael Mcllwaine (of counsel)
Order

HAVING heard from Mr R Kox (of counsel) on behalf of the applicant and Mr M Mcllwaine (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders by
consent —

1. THAT the parties are to file a statement of agreed facts and a bundle of agreed documents by Friday, 4 September 2026

2. THAT the applicant is to file its witness outline and any documents it intends to rely upon in support of the application in
the manner required by Practice Note 9 of 2021 by Friday, 2 October 2026.

3. THAT the respondent is to file its witness outlines and any documents it intends to rely upon in opposition to the
application in the manner required by Practice Note 9 of 2021 by Friday, 30 October 2026.

4. THAT the applicant file its outline of written submissions by Friday, 13 November 2026.
THAT the respondent file its outline of written submissions by Friday, 27 November 2026.

6. THAT there be liberty to apply.

(Sgd.) T KUCERA,
[L.S.] Commissioner.
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2026 WAIRC 00838

APPEAL AGAINST A DECISION OF THE INDUSTRIAL MAGISTRATE IN MATTER NUMBER M 17 OF 2024
GIVEN ON 23 JANUARY 2026 AND 15 APRIL 2026

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DELIA GAVRIL
APPELLANT
-v-
STATE OF WESTERN AUSTRALIA
RESPONDENT
FILE NO FBA 3 OF 2026
PARTIES DELIA GAVRIL
APPELLANT
-v-
STATE OF WA
RESPONDENT
FILE NO FBA 14 OF 2026
CORAM FULL BENCH
CHIEF COMMISSIONER S ] KENNER
COMMISSIONER C TSANG
COMMISSIONER T KUCERA
DATE FRIDAY, 28 AUGUST 2026
CITATION NO. 2026 WAIRC 00838
Result Order issued
Representation
Appellant In person
Respondent Ms S Walsh of counsel

Order

HAVING heard Ms D Gavril on her own behalf and Ms S Walsh of counsel on behalf of the respondent, the Full Bench, pursuant
to the powers conferred on it under the /ndustrial Relations Act 1979 (WA), hereby orders —

THAT the date for the appellant’s compliance with order 2 of the orders made on 31 July 2026 ([2026] WAIRC 00768)
be and is hereby extended until 25 August 2026.

By the Full Bench

(Sgd.) SJTKENNER,
[L.S.] Chief Commissioner.

2026 WAIRC 00846
APPLICATION TO REFER BREACH OF PUBLIC SECTOR STANDARDS CLAIM
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MELINDA KELLY
APPLICANT
-v-
EAST METROPOLITAN HEALTH SERVICE
RESPONDENT
CORAM COMMISSIONER T KUCERA
DATE FRIDAY, 4 SEPTEMBER 2026
FILE NO/S P 16 OF 2026

CITATION NO. 2026 WAIRC 00846
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Result Orders issued
Representation

Applicant Ms Melinda Kelly
Respondent Ms Felicity Negus (of counsel)

Order
HAVING heard from Ms M Kelly, on her own behalf, and Ms F Negus (of counsel), on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders —

1. THAT the respondent is to file an outline of submissions and any documents it intends to rely upon in support of either its
contention the Commission lacks the jurisdiction to hear the matter (jurisdictional objection) or that the matter should be
dismissed under s 27(1) of the Industrial Relations Act 1979 (show cause application) by Friday, 18 September 2026.

2. THAT the applicant is to file an outline of submissions and any documents she intends to rely upon in opposition to the
jurisdictional objection and the show cause application by Friday, 16 October 2026.

3. THAT the jurisdictional objection and the show cause application are to be determined on the papers, unless the parties
request a Hearing.

4. THAT there be liberty to apply.

(Sgd.) T KUCERA,
[L.S.] Commissioner.

2026 WAIRC 00853
REFERRAL OF A DECISION TO DISMISS EMPLOYEE ON 18 FEBRUARY 2026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MATTHEW EARP
APPLICANT
V-
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE
RESPONDENT
CORAM COMMISSIONER T B WALKINGTON
DATE WEDNESDAY, 9 SEPTEMBER 2026
FILE NO/S P 18 OF 2026
CITATION NO. 2026 WAIRC 00853
Result Order issued
Representation
Applicant Mr M Earp
Respondent Ms T Loo (of counsel)
Order

HAVING heard from the applicant on their own behalf and Ms T Loo (of counsel) on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders —

1) THAT the applicant file and serve any additional witness outlines upon which they intend to rely by no later than 21
September 2026.

2) THAT the time for the respondent’s compliance with direction (3) of the directions issued on 31 July 2026 ([2026]
WAIRC 00767) be and is hereby extended until 19 October 2026.

3) THAT the time for the applicant’s compliance with direction (4) of the directions issued on 31 July 2026 ([2026]
WAIRC 00767) be and is hereby extended until 16 November 2026.

“) THAT the time for the respondent’s compliance with direction (5) of the directions issued on 31 July 2026 ([2026]
WAIRC 00767) be and is hereby extended until 14 December 2026.

5) THAT as to direction (6) of the directions issued on 31 July 2026 ([2026] WAIRC 00767) the matter be listed for

hearing on a date to be fixed, not before 21 December 2026.

(6) THAT the parties have liberty to apply on short notice.

(Sgd.) T B WALKINGTON,
[L.S.] Commissioner.
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2026 WAIRC 00811
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 26 FEBRUARY 2026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TODD MARTIN
APPLICANT
-v-
CHIEF EXECUTIVE PATHWEST
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE FRIDAY, 21 AUGUST 2026
FILE NO. P 20 OF 2026
CITATION NO. 2026 WAIRC 00811
Result Direction issued
Representation
Applicant Mr T Martin on his own behalf
Respondent Ms S Walsh (of counsel) from the State Solicitors’ Office

Direction

THE COMMISSION, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) and by consent, hereby

directs that —
1.

The hearing listed on 1 October 2026 and 2 October 2026 is vacated; and

2. The matter is listed for a directions hearing on 26 November 2026 at 10:00 a.m.
(Sgd.) R COSENTINO,
[L.S.] Senior Commissioner.
2026 WAIRC 00852
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 12 DECEMBER 2025
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES GAIL MCKENZIE
APPLICANT
-v-
EAST METROPOLITAN HEALTH SERVICE
RESPONDENT
CORAM COMMISSIONER T EMMANUEL
DATE WEDNESDAY, 9 SEPTEMBER 2026
FILE NO/S P 67 OF 2025
CITATION NO. 2026 WAIRC 00852
Result Order issued
Representation
Applicant On her own behalf
Respondent Ms S Walsh (of counsel)

Order

WHEREAS this is an application under s29(1)(i) of the Industrial Relations Act 1979 (WA);

AND HAVING heard from Ms G McKenzie on her own behalf and Ms S Walsh (of counsel) on behalf of the respondent at a
hearing on 1 September 2026;
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AND WHEREAS at that hearing the parties agreed the name of the respondent should be amended to ‘The Board of the East
Metropolitan Health Service’;

NOW THEREFORE, the Commission, pursuant to the /ndustrial Relations Act 1979 (WA), orders —
THAT the name of the respondent be amended to ‘The Board of the East Metropolitan Health Service’.

(Sgd.) T EMMANUEL,

[L.S.] Commissioner.
2026 WAIRC 00804
STOP BULLYING ORDER
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES YUNG PETER NAGON
APPLICANT
_y-
WA COUNTRY HEALTH SERVICE AND OTHERS
RESPONDENTS
CORAM COMMISSIONER T KUCERA
DATE WEDNESDAY, 19 AUGUST 2026
FILE NO/S S 2 OF 2026
CITATION NO. 2026 WAIRC 00804
Result Order issued
Representation
Applicant Mr Peter Yung Nagon
Respondents Mr Dylan Botica (as agent)

Ms Swagata Ghosal (as agent)

Order

WHEREAS a hearing in S 2 of 2026 was held on 5 August 2026 and 6 August 2026;

AND HAVING heard from Mr P Nagon on his own behalf and Mr D Botica (as agent) on behalf of the first respondent and
individual respondents and with him Ms S Ghosal (as agent) on behalf of the first respondent, the Commission pursuant to the
powers conferred under the Industrial Relations Act 1979 (WA), hereby orders —

1.  THAT all submissions filed are to be in compliance with Practice Note 1 of 2026 — Use of artificial intelligence.

2. THAT the respondent file written closing submissions by Friday, 4 September 2026.
3. THAT the applicant file written closing submissions by Friday, 18 September 2026.
4. THAT there be liberty to apply.
(Sgd.) T KUCERA,
[L.S.] Commissioner.
2026 WAIRC 00842
STOP BULLYING ORDER
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DAN ZHU
APPLICANT
V-
DEPARTMENT OF EDUCATION AND ANOTHER
RESPONDENTS
CORAM COMMISSIONER T KUCERA
DATE WEDNESDAY, 2 SEPTEMBER 2026
FILE NO/S S 15 OF 2026

CITATION NO.

2026 WAIRC 00842
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Result Interim Order Issued
Representation

Applicant Ms Dan Zhu

First Respondent Ms Hayley Ticehurst (of counsel)
Second Respondent Ms Claire Walkley

Interim Orders

WHEREAS the applicant on 2 July 2026 filed a Form 21 — Application for a Stop Bullying Order (application) under s 29(1)(¢)
Industrial Relations Act 1979 (WA) (IR Act) in which the applicant alleged she was being bullied at work by the second
respondent (bullying allegations);

AND WHEREAS the first respondent on 13 July 2026 filed a Form 214 — Employer/Principal Response to an Application for a
Stop Bullying Order (employer response), in which the first respondent said that it was in effect, deprived of an opportunity to
investigate and deal with the bullying allegations under the first respondent’s Grievance Policy Framework (grievance
framework);

AND WHEREAS the second respondent on 13 July 2026 filed a Form 21B — Individual Response to an Application for a Stop
Bullying Order (individual response) in which she denied the bullying allegations and contended that her interactions with the
applicant were, in the nature of reasonable management action;

AND WHEREAS on 16 July 2026, the parties were issued with Notices of Listing, listing the application for a conciliation
conference to be held on Friday, 24 July 2026 (conciliation conference);

AND WHEREAS the matter was unable to be resolved at the conciliation conference and so was referred to arbitration;

AND WHEREAS on 14 August 2026, the parties were issued with Notices of Hearing, listing the application for a directions
hearing to be held on Wednesday, 2 September 2026 (directions hearing);

WHEREAS the Commission having heard from the parties at the directions hearing, is satisfied that the bullying allegations were
not exhaustively investigated and dealt with under the grievance framework;

WHEREAS the Commission in dealing with the application is required to have regard to those matters described under s 51BN of
the IR Act which includes the following;

a)  the final or interim outcomes of any investigation into the bullying that is being, or has been, undertaken by another
person or body;

b)  any procedure available to the worker to resolve grievances or disputes;
c) the final or interim outcomes arising out of any procedure referred to in paragraph (b) in relation to the bullying.

WHEREAS the Commission is satisfied that it is in both the interests of the parties and in the public interest that a reasonable
attempt is made to investigate and deal with the bullying allegations under the grievance framework;

WHEREAS the Commission having heard from the parties is satisfied that interim orders should issue;
L. to prevent a deterioration of the parties’ relationship while the Commission is dealing with the application; and

ii.  so that the Commission may be satisfied a reasonable attempt is made to investigate and deal with the bullying allegations
under the grievance framework;

AND HAVING heard from Ms D Zhu, on her own behalf, Ms H Ticehurst (of counsel), on behalf of the first respondent, and Ms C
Walkley, on her own behalf, the Commission, pursuant to the powers conferred under the IR Act, hereby orders —
1. THAT the applicant is to submit any amended grievance under the grievance framework to the first respondent by
Wednesday, 9 September 2026.

2. THAT if no amended grievance is submitted under the preceding order 1, the bullying allegations described in the
application will stand as the bullying allegations to be investigated and dealt with by the first respondent under the
grievance framework.

3. THAT the first respondent is to investigate and deal with the applicant’s grievance promptly and in accordance with their
grievance framework by Friday, 25 September 2026.

4.  IF in dealing with the applicant’s grievance it is recommended the matter should be dealt with by way of mediation, the
parties are to participate in mediation to be conducted by a Nationally Accredited Mediator.

5. THAT the directions hearing is adjourned to a date to be fixed, not before Friday, 25 September 2026.
6.  THAT there be liberty to apply.

(Sgd.) TKUCERA,
[L.S.] Commissioner.
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2026 WAIRC 00839
REFERRAL OF SEXUAL HARASSMENT DISPUTE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEEVI-LEE BARBARA THOMAS
APPLICANT
-v-
SHIRE OF KONDININ AND ANOTHER
RESPONDENTS
CORAM COMMISSIONER T KUCERA
DATE FRIDAY, 28 AUGUST 2026
FILE NO/S S 19 OF 2025
CITATION NO. 2026 WAIRC 00839
Result Order issued
Representation
Applicant Ms Sarah Herford (of counsel)
First Respondent Mr Alen Sinanovic (of counsel)
Second Respondent Mr Wayne Dicker-Lee
Order

HAVING heard from Ms S Herford (of counsel) on behalf of the applicant, Mr A Sinanovic (of counsel), on behalf of the first
respondent and Mr W Dicker-Lee, on his own behalf, the Commission, pursuant to the powers conferred under the Industrial
Relations Act 1979 (WA), hereby orders —

1. THAT the applicant is to file an outline of opening submissions by Friday, 4 September 2026.

2. THAT the first and second respondents are to file their outlines of opening submissions by Friday, 2 October 2026.
3. THAT the matter be listed for a five-day hearing on dates to be fixed, not before Friday, 2 October 2026.
4. THAT there be liberty to apply.
(Sgd.) T KUCERA,
[L.S.] Commissioner.
2026 WAIRC 00800
UNFAIR DISMISSAL APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MARIAM HASSAN
APPLICANT
-v-
EAST METROPOLITAN HEALTH SERVICE
RESPONDENT
CORAM COMMISSIONER T EMMANUEL
DATE MONDAY, 17 AUGUST 2026
FILE NO/S U 25 OF 2026
CITATION NO. 2026 WAIRC 00800
Result Order issued
Representation
Applicant Mr S Beetham (of counsel)
Respondent Ms F Negus (of counsel)

Programming Orders

HAVING heard from Mr S Beetham (of counsel) on behalf of the applicant and Ms F Negus (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), orders —

1. THAT by 4pm on 25 September 2026, the respondent file any Form 1A Application to Dismiss application
(Application to Dismiss), written submissions in support, and any documents upon which the respondent intends to rely;

2. THAT by 4pm on 6 November 2026, the applicant file any responsive materials, including outlines of evidence,
documents, and written submissions, opposing the Application to Dismiss;
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3. THAT by 4pm on 20 November 2026, the respondent file any reply submissions, any responsive outlines of witness
evidence, and documents upon which the respondent intends to rely; and

4. THAT the Application to Dismiss will be listed for a hearing on a date to be fixed.

(Sgd.) T EMMANUEL,

[L.S.] Commissioner.
2026 WAIRC 00801
UNFAIR DISMISSAL APPLICATION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PATRICIA ANGELICA ROJO DIAZ
APPLICANT
-v-
CITY OF SUBIACO
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 17 AUGUST 2026
FILE NO. U 80 OF 2026
CITATION NO. 2026 WAIRC 00801
Result Direction issued
Representation
Applicant Mrs P Rojo-Diaz on her own behalf
Respondent Ms D Lamb (of counsel) from MinterEllison

Direction

HAVING HEARD from Mrs P Rojo-Diaz, applicant on her own behalf, and Ms D Lamb (of counsel) on behalf of the respondent,
the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby directs that —

1.

[L.S.]

PARTIES

CORAM

DATE

FILE NO/S
CITATION NO.

By 7 September 2026 the parties file an agreed bundle of documents relevant to the jurisdictional issues,

namely:

a.

whether the applicant was dismissed by the respondent or voluntarily resigned from her employment;
and

whether the applicant was a casual employee whose employment ended when she ceased accepting
work teaching group fitness classes at Lords Subiaco that were offered by the City.

In the event that a party wishes to rely on a document that is not agreed, that party file a separate bundle of
documents relied upon, not including any documents in the agreed bundle, by 7 September 2026;

The City of Subiaco file any written submissions in relation to the jurisdictional issues by 21 September 2026;

Mrs Rojo-Diaz file any written submissions in reply by 5 October 2026;

The matter be listed for a half-day hearing in relation to the jurisdictional issues not before 5 October 2026,
having regard to the availability of the parties; and

There be liberty to apply on short notice.

(Sgd.) R COSENTINO,
Senior Commissioner.

2026 WAIRC 00822
UNFAIR DISMISSAL APPLICATION

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
ANGELA CHARMAINE HAMBROOK
APPLICANT

-y-
WESTERN AUSTRALIAN SPORTS CENTRE TRUST

RESPONDENT
COMMISSIONER T B WALKINGTON
MONDAY, 24 AUGUST 2026
U 137 OF 2025
2026 WAIRC 00822
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Result Order issued
Representation

Applicant Ms A Hambrook
Respondent Ms T Loo (of counsel)

Order

HAVING heard from the applicant on their own behalf and Ms T Loo (of counsel) on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders —

(M

@

©)

“4)

THAT the time for the applicant’s compliance with direction (2) of the directions issued on 4 August 2026 ([2026]
WAIRC 00772) be and is hereby extended until 4 September 2026.

THAT the time for the respondent’s compliance with direction (3) of the directions issued on 4 August 2026 ([2026]
WAIRC 00772) be and is hereby extended until 25 September 2026.

THAT the time for the applicant’s compliance with direction (4) of the directions issued on 4 August 2026 ([2026]
WAIRC 00772) be and is hereby extended until 12 October 2026.

THAT the time for the respondent’s compliance with direction (5) of the directions issued on 4 August 2026 ([2026]
WAIRC 00772) be and is hereby extended until 6 November 2026.

THAT as to direction (6) of the directions issued on 4 August 2026 ([2026] WAIRC 00772) the matter be listed for
hearing on a date to be fixed, not before 13 November 2026.
THAT the parties have liberty to apply on short notice.

(Sgd.) T B WALKINGTON,
Commissioner.

2026 WAIRC 00808

APPLICATION FOR AN ORDER IN RELATION TO ENGAGING IN OR INDUCING DISCRIMINATORY OR
COERCIVE CONDUCT PURSUANT TO SECTION 112 OF THE WORK HEALTH AND SAFETY ACT 2020

THE WORK HEALTH AND SAFETY TRIBUNAL

PARTIES KATI ROBINSON
APPLICANT
_v-
DEPARTMENT OF TRANSPORT AND MAJOR INFRASTRUCTURE
FIRST RESPONDENT
CAROLINE VERSACI
SECOND RESPONDENT
CORAM COMMISSIONER C TSANG
DATE THURSDAY, 20 AUGUST 2026
FILE NO. WHST 2 OF 2026
CITATION NO. 2026 WAIRC 00808
Result Programming orders issued
Representation
Applicant In person
Respondents Mr D Anderson (of counsel)

Programming orders

HAVING heard from Ms K Robinson on her own behalf and Mr D Anderson (of counsel) on behalf of the respondents, the Work
Health and Safety Tribunal (Tribunal), pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) (IR Act)
and the Work Health and Safety Act 2020 (WA) (WHS Act), hereby orders —

1.

THAT the following issues be heard and determined on the papers:

(a) Whether the proceedings should be dismissed under s 27(1) of the IR Act because of the operation of
s 115 of the WHS Act (Jurisdictional issue).

(b) Whether an Order should issue amending the name of the first respondent to the application.
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2. THAT all material filed by the parties must comply with Practice Note 1 of 2026 — Use of artificial intelligence.

THAT the applicant file the documents she seeks to rely upon in relation to the Jurisdictional issue by 4:00pm
on Friday, 21 August 2026.

4. THAT the respondents file legal submissions by 4:00pm on Friday, 28 August 2026.
THAT the applicant file legal submissions by 4:00pm on Friday, 4 September 2026.
6. THAT the respondents file legal submissions in reply by 4:00pm on Tuesday, 8 September 2026.
(Sgd.) C TSANG,
[L.S.] Commissioner.

2026 WAIRC 00806

APPLICATION FOR AN ORDER IN RELATION TO ENGAGING IN OR INDUCING DISCRIMINATORY OR
COERCIVE CONDUCT PURSUANT TO SECTION 112 OF THE WORK HEALTH AND SAFETY ACT 2020

THE WORK HEALTH AND SAFETY TRIBUNAL

PARTIES KATI ROBINSON
APPLICANT
-v-
CAROLINE VERSACI
FIRST RESPONDENT
DEPARTMENT OF TRANSPORT AND MAJOR INFRASTRUCTURE
SECOND RESPONDENT
CORAM COMMISSIONER C TSANG
DATE THURSDAY, 20 AUGUST 2026
FILE NO. WHST 2 OF 2026
CITATION NO. 2026 WAIRC 00806
Result Order issued
Representation
Applicant In person
Respondents Mr D Anderson (of counsel)

Order

HAVING heard from Ms K Robinson on her own behalf and Mr D Anderson (of counsel) on behalf of the respondents, the Work
Health and Safety Tribunal, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA) and the Work Health
and Safety Act 2020 (WA), hereby orders —

1. THAT the name of the first respondent to the application ‘Caroline Versaci’ be deleted and substituted with
‘Department of Transport and Major Infrastructure’.

2. THAT the name of the second respondent to the application ‘Department of Transport and Major Infrastructure’
be deleted and substituted with ‘Caroline Versaci’.
(Sgd.) C TSANG,
[L.S.] Commissioner.

INDUSTRIAL AGREEMENTS—Notation of—

Agreement Date of Parties Commissioner Result
Name/Number Registration
City of Greater 21/08/2026 City of Western Australian Municipal, | Senior Agreement
Geraldton Industrial Greater Administrative, Clerical and Commissioner R registered
Agreement 2026 - 2029 Geraldton Services Union of Employees | Cosentino
AG 23/2026 (WASU)
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INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with—

2026 WAIRC 00815
APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 421
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

CITATION : 2026 WAIRC 00815
CORAM : SENIOR COMMISSIONER R COSENTINO
HEARD : ON THE PAPERS
DELIVERED : FRIDAY, 21 AUGUST 2026
FILE NO. : APPL 20 OF 2026
BETWEEN : LOCAL GOVERNMENT, RACING AND CEMETERIES UNION (WA)
Applicant
AND
SHIRE OF GINGIN
Respondent
CatchWords : Industrial Law (WA) — Industrial Relations Act 1979 (WA) s 421 — Application for an

enterprise order following refusal to bargain — Whether fair and reasonable to make
enterprise order — Whether making order will resolve an industrial dispute — Whether terms
sought fair and reasonable — Employee interests — Enterprise order made

Legislation : Fair Work Act 2009 (Cth)
Industrial Relations Act 1979 (WA)
Result : Enterprise Order made
Representation:
Applicant : Mr K Trainer
Respondent : Mr A Malloch from Ohura Consulting Pty Ltd as an industrial agent

Case(s) referred to in reasons:
Commission’s Own Motion [2026] WAIRC 00400; (2026) 106 WAIG 1152

Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers’ Union of Australia,
Engineering and Electrical Division, WA Branch v Millenium Inorganic Chemicals [2005] WAIRC 02859; (2005) 85 WAIG
3877

Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union (Western Australian Branch) [2004] WAIRC 10828;
(2004) 84 WAIG 694

Reasons for Decision

1 The applicant, the Local Government, Racing and Cemeteries Union (WA) (LGRCEU) has applied for an enterprise order
under s 421 of the Industrial Relations Act 1979 (WA) (IR Act). The LGRCEU can apply for an enterprise order because the
respondent, the Shire of Gingin, refused an invitation made under s 42 of the IR Act to bargain for an industrial agreement.

2 The Shire opposes the making of an enterprise order in the terms sought in the application. Since the proceedings were
commenced the parties reached agreement on the terms that should be included in an enterprise order if one is made. This
agreement was reached through discussions both during and outside of conferences conducted by the Western Australian
Industrial Relations Commission. The consensus position is set out in the Shire’s response to the application.

3 The parties agreed that the pre-conditions for making an enterprise order in ss 42I(1)(b), 421(2) and 421(3) of the IR Act have
been met in this case. The parties also agreed for the application to be determined on the papers.

4 I must decide whether to make an enterprise order and if so, in what terms: Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’ Union of Australia, Engineering and Electrical Division, WA Branch v
Millennium Inorganic Chemicals [2005] WAIRC 02859; (2005) 85 WAIG 3877 at [5].

5 The Commission’s power under s 421 is broad. If I decide to make an enterprise order, the IR Act requires only that:

(a) it provide for any matter that might otherwise be provided for in an industrial agreement to which the LGRCEU and
the Shire were parties irrespective of the provisions of any award, order or industrial agreement already in force:
s 421(1)(c).

(b) it is in terms that the Commission considers is fair and reasonable in all of the circumstances: s 421(1)(d).

6 In making an enterprise order, the Commission stands in the shoes of the parties and constructs, in lieu of an industrial
agreement, orders which are in the same terms as such agreement were it reached, containing fair and reasonable conditions:
Hanssen Pty Ltd v Construction, Forestry, Mining and Energy Union (Western Australian Branch) [2004] WAIRC 10828;
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(2004) 84 WAIG 694 at [109].

In exercising my discretion, I must have regard to the factors set out in s 26 of the IR Act. Of particular relevance, I must:

(a) Have regard for the interests of the persons immediately concerned whether directly affected or not and, where
appropriate, for the interests of the community as a whole: s 26(1)(c).

(b) Take into consideration the need to facilitate the efficient organisation and performance of work according to the
needs of an industry and enterprises within it, balanced with fairness to the employees in the industry and enterprises:
s 26(1)(d)(vi).

(c) Take into consideration the need to encourage employers, employees and organisations to reach agreements

appropriate to the needs of enterprises and the employees in those enterprises: s 26(1)(d)(vii):

The party who seeks an enterprise order carries the burden of establishing that the order should be made in terms which it is
sought the order be made: Hanssen at [117]-[121] and Communications, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers’ Union of Australia, Engineering and Electrical Division, WA Branch v Millenium
Inorganic Chemicals [2005] WAIRC 02859; (2005) 85 WAIG 3877 at [7].

Are the conditions for making an enterprise order satisfied?

9

10

11

12

Employees the subject of the LGRCEU’s application for an enterprise order are presently covered by a new state instrument
titled Shire of Gingin Enterprise Agreement 2021 (Outside Workforce) (2021 Enterprise Agreement). It has a nominal expiry
date of 30 June 2023.

Section 421 provides:

) If—
(a) the Commission declares under section 42H that bargaining has ended between negotiating parties; or
(b) the person to whom a notice is given under section 42(1) does not respond to the notice within the

prescribed period or responds with a refusal to bargain,
the Commission may, upon an application under subsection (2), make an order (an enterprise order) —

(o) providing for any matter that might otherwise be provided for in an industrial agreement to which the
negotiating parties referred to in paragraph (a), or the initiating party and the person referred to in
paragraph (b), were parties, irrespective of the provisions of any award, order or industrial agreement
already in force; and

(d) that the Commission considers is fair and reasonable in all of the circumstances
?2) An application for an enterprise order may be made —
(@ where subsection (1)(a) applies —
@) if the negotiating party in respect of whom the declaration was made is not an organisation
or association of employers, by the negotiating party; and
(ii) if the negotiating party in respect of whom the declaration was made is an organisation or
association of employers, by an employer who is a member of the negotiating party;
and
(b) where subsection (1)(b) applies —
@) if the initiating party is not an organisation or association of employers, by the initiating
party;
(ii) if the initiating party is an organisation or association of employers, by an employer who is a
member of the initiating party.
3) An application for an enterprise order may be made —
(a) where subsection (1)(a) applies, within 21 days after the making of the declaration; and
(b) where subsection (1)(b) applies, within 21 days after the end of the prescribed period.
“4) Without limiting section 32A, the Commission may exercise its powers of conciliation in relation to a matter

even if an application for an enterprise order has been made in relation to the same matter.

On 24 February 2026 the LGRCEU gave the Shire a Notice to Initiate Bargaining in the prescribed form GFB 1. The notice
contained the particulars listed in s 42(3) and the Industrial Relations Commission Regulations 2005 (WA), that is,

(a) the types of employment to be covered by the agreement; and

(b) the area in which the agreement is to operate; and

(c) the intended parties to the agreement; and

(d) any other matter prescribed by regulations made by the Governor under section 42M.

On 12 March 2026 the Shire responded to the GFB 1 in the form of a GBF 2 in which the Shire refused to bargain with the
LGRCEU. The Shire advised the LGRCEU that that the Shire intended to retire from the new state instrument that applied to
the Shire’s outside workforce, so that the Municipal Employees (Western Australia) Award 2021 would become the industrial
instrument that applied to the Shire and its outside employees.
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13
14
15

The prescribed period for responding to the Notice to Initiate Bargaining under s 42A(1) ended on 17 March 2026.
The LGRCEU made this application for an enterprise order on 7 April 2026 being within the time specified in s 42I(3)(b).

Accordingly, the statutory preconditions for making an enterprise order under s 421 are met.

Are the proposed terms capable of inclusion in an industrial agreement?

16

The terms of the consensus position mirror the terms and conditions of the 2021 Enterprise Agreement, which was previously
negotiated between the Shire and its outside workforce under the Fair Work Act 2009 (Cth). They are terms that are typically
contained in industrial instruments. Having reviewed those terms, I am satisfied that they are matters that might otherwise have
been provided for in an industrial agreement.

Is it fair and reasonable to make an enterprise order?

Will making an enterprise order resolve an industrial dispute?

17

18

19

20
21

The Full Bench in Hanssen observed at [83] that the purpose of an enterprise order is to resolve a dispute:

...In the end, an enterprise order is an order made to resolve a dispute. The ability to apply to the Commission under
s 421(2) and (3) is to enable the Commission at the behest of a party to fulfil its major role to resolve disputes as part of
the end of the process commencing with an initiative in bargaining to achieve an industrial agreement...

The President went on at [84] to say that s 421 orders are not about the enforcement of a remedy. The processes under Division
2B are about agreeing, and in the absence of agreeing, determining rights and obligations arbitrarily and industrially.

The application for an enterprise order is made to resolve the dispute between the LGRCEU and the Shire arising from the
Shire’s refusal to bargain for an industrial agreement with the LGRCEU. That refusal is underpinned by the Shire’s preference
for the Award as the industrial instrument that will cover it. There is, in effect, a dispute about the terms and conditions that
will cover the Shire and its employees.

The making of an enterprise order will resolve this industrial dispute.

Additionally, if an enterprise order is made, it will replace the 2021 Enterprise Agreement. This will remove the Shire’s ability
to retire from the 2021 Enterprise Agreement, and therefore also avoid the likelihood of disputation that might arise should that
occur.

Are the terms sought fair and reasonable?

22

23

24

25

26

The parties agree that the terms I am to assess for fairness and reasonableness are the terms contained in the Shire’s response to
the application.

The Shire submits that while the terms are not based on its preferred industrial instrument, they are nevertheless fair and
reasonable. It says I can be comfortably satisfied that the terms are fair and reasonable because they are, largely, the same
terms and conditions that had been negotiated and agreed between the Shire and its outside workforce which became the
2021 Enterprise Agreement and to which the LGRCEU is signatory. Further, the majority of the terms and conditions are the
same as those which the LGRCEU put forward in its application.

The LGRCEU points out that the Shire is a band 3 local government. It says within band 3, there are several local governments
similar to the Shire, with recent industrial agreements that are indicative of fair and reasonable terms and conditions. It says
those other agreements’ terms and conditions for outside employees are comparable to those which are proposed for the
enterprise order.

I have compared the proposed terms and conditions with the 2021 Enterprise Agreement. I am satisfied that there are no new
terms or conditions that could be considered to be detrimental to or less favourable to employees compared with the 2021
Enterprise Agreement. The main differences are the increases to the rates of pay and allowances.

The proposed terms are consistent with those commonly found in industrial instruments covering employees in the outside
workforce in local government. This supports a conclusion that the terms are fair and reasonable.

Employee interests

27

28
29
30

31

32

33

As the LGRCEU submits, to not make an enterprise order would mean that the employees covered by the 2021 Enterprise
Agreement would continue to have their terms and conditions governed by that instrument, with any wage increases being
entirely at the Shire’s discretion.

The proposed terms involve wage increases taking effect in July 2026 and July 2027.
The 2021 Enterprise Agreement’s last wage increases were in August 2022.

The proposed wage increases for the purpose of the proposed enterprise order build on wage increases that the Shire made
administratively in July of each year from 2023 to 2025. Wages have increased administratively by 15.5% in total. The wages
proposed for the enterprise order are in addition to administrative increases.

The additional increase for 2026 is a percentage that exceeds the Award wage increases effected by the 2026 State Wage case
(Commission’s Own Motion [2026] WAIRC 00400; (2026) 106 WAIG 1152) and exceeds current measures of changes over
time in the price of consumer goods and services. The July 2026 increase is broadly in line with the WA Wage Price Index
change for the 12 months to March 2026.

The proposed terms and conditions also involve a 5% increase to the existing Service Allowance and increases to other
allowances in line with the rates of those allowances in the Local Government Industry Award 2020 being the modern award
for local governments in the federal system made by the Fair Work Commission under the Fair Work Act 2009 (Cth).

The proposed terms advance employees’ interests by providing certainty about future wage increases and improving wages and
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allowances.
Employer Interests

34 The Shire has agreed to the wage increases which the proposed enterprise order would deliver to employees, having had due
regard to the budgetary implications of the increases. The increases are not excessive or outside the range of the increases in
industrial agreements recently made by other local governments. The increases support the Shire’s ability to attract and retain a
skilled and dedicated workforce to provide services to the community.

Encouraging bargaining

35 Under s 42J(6) an enterprise order cannot be cancelled unless an industrial agreement has been registered, or an award or order
has been made, in substitution for it. An enterprise order remains in force until a new industrial agreement, enterprise order or
award is made in substitution for it: IR Act s 42J(7). In circumstances where the Shire had refused to bargain for an industrial
agreement, and had foreshadowed retiring from the 2021 Enterprise Agreement, an enterprise order is likely to be effective in
promoting collective bargaining.

Conclusion

36 Having considered the statutory criteria in s 421 and the matters in s 26 of the IR Act, I am satisfied that an enterprise order
should be made. The order will be made in the terms set out in the Schedule to these reasons. The Schedule largely replicates
the consensus position with minor drafting changes. The parties will be given an opportunity to speak to a Minute of Proposed
Order before the enterprise order is made.

SCHEDULE
PART A — APPLICATION AND OPERATION

1. TITLE
This Enterprise Order shall be known as the Shire of Gingin (Outside Workforce) Enterprise Order 2026.
2. ARRANGEMENT OF ENTERPRISE ORDER

PART A APPLICATION AND OPERATION

1. Title

2. Arrangement of Enterprise Order

3. Scope of Enterprise Order

4. Definitions and Interpretation

5. Principles

6. No Further Claims

7. Requests for flexible working arrangements

PART B EMPLOYMENT ARRANGEMENTS

8. Employment Categories

9. Apprentices

10. Termination of employment

11. Redundancy

PART C HOURS OF WORK AND RELATED MATTERS

12. Hours of Work

13. Breaks

14. Overtime/Accrued time off

PART D PAY RELATED MATTERS

15. Salary

16. Mixed Functions and Higher Duties

17. Allowances

18. Superannuation

19. Payment of Wages

20. Salary Packaging

PARTE LEAVE AND RELATED MATTERS

21. Annual Leave

22. Personal Leave/Carer’s Leave

23. Community Service Leave

24. Parental Leave

25. Long Service Leave
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32

33

34

4.

26. Leave without Pay

217. Public Holidays

PART F ORGANISATIONAL POLICIES AND PROCEDURES
28. Probationary Period

29. Performance Reviews

30. Training and Multi-skilling of the workforce
31. Equal Employment Opportunity

32. Occupational Health and Safety

33. Fitness for Work

34. Uniforms

35. Licenses

36. Confidentiality of Information

PART G CONSULTATION AND DISPUTE RESOLUTION

37. Consultation Procedure

38. Change Management

39. Dispute Resolution Procedure

40. Union Delegates/Employee Rights

41. Settlement of Dispute Resolution — Training Leave

SCHEDULE A: Salary Levels

SCHEDULE B: Skill Descriptors

SCHEDULE C: Band Interpretations

SCOPE OF ENTERPRISE ORDER

Commencement and duration

This Enterprise Order will expire on 30 June 2028.

Variation

The Union, Employer, and Employees acknowledge that this Enterprise Order can be varied by consent, and subject to
approval by the Western Australian Industrial Relations Commission (WAIRC), at any time during its currency.

Application and Coverage

(@)

(b)
(©)

(d)

This Enterprise Order extends to and binds —

(1) all employees who are employed by the Shire of Gingin (Employer) in the outside workforce
excluding Operations Support Officers, Operations Supervisors/Coordinators, Coordinator
Assets/Projects, Civil Engineering Associate, Senior Management Employees; and

(ii) the Shire of Gingin;

and no other employee or employer.

The Local Government, Racing and Cemeteries Employees Union (WA) is a relevant negotiating party.

This Enterprise Order applies to the same employees covered by the Shire of Gingin, Enterprise Agreement
2021 (Outside Employees). These are employees employed in the outside workforce which excludes Operations
Support Officers, Operations Supervisors/Coordinators, Coordinator Assets/Projects, Civil Engineering
Associate, Senior Management employees and the inside workforce.

If any provision of this Enterprise Order is declared or determined to be illegal or invalid by final determination
of any court or tribunal of competent jurisdiction, the validity of the remaining parts, terms or provisions of this

Enterprise Order shall not be affected, and the illegal or invalid part, term or provision shall be deemed not to be
part of this Enterprise Order.

Incorporation of Modern Award terms

The terms and conditions contained in the Local Government Industry Award 2020 (MA000112) are incorporated as
terms of this enterprise order, except:

(@)

(b)

where there is any conflict between the terms of the Enterprise Order and the terms of the Local Government
Industry Award 2020, the terms of this Enterprise Order prevail; and

where appropriate, references in the Local Government Industry Award 2020 to the National Employment
Standards shall be read as references to the Minimum Conditions of Employment Act 1993 (WA) and references
to the Fair Work Act 2009 (Cth) shall be read as references to the Industrial Relations Act 1979 (WA).

DEFINITIONS AND INTERPRETATION

In this Enterprise Order, unless the contrary intention appears:



106 W.ALG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2491

Act means the Industrial Relations Act 1979 (WA).

Accrued Day Off refers to the roster of standard hours over nine (9) days enabling one day to be accrued as a day off.

Accrued Time Off refers to time off in lieu of extra hours worked.

Employee means an Employee covered by this Enterprise Order and would be covered by the Municipal Employvees Western
Australian Award 2021 and/or its successors.

Employee Representative is the term for a person elected to be the spokesperson for a workplace where there is no Union
Representative duly elected or where employees decide to undertake their own negotiations and/or deal with disputes.

Employer means the Shire of Gingin (Employer) represented by the Chief Executive Officer.
Enterprise Order means this Enterprise Order.

Garbage, Sanitary and Sullage Services shall mean those Employees who are employed in the following work functions:
recycling, street sweeping, waste collection, waste disposal including tips, landfills, waste transfer stations, including mechanical
services in connection with these work functions.

Hourly Base Rate of Pay of an Employee is the rate of pay payable to the Employee for his or her ordinary hours of work, but not
including any of the following:

(a) incentive-based payments and bonuses;
(b) loadings;

() monetary allowances;

(d) overtime or penalty rates; and

(e) any other separately identifiable amounts.

MCEA means the Minimum Conditions of Employment Act 1993 (WA).
NES is the National Employment Standards contained within the Fair Work Act 2009 (Cth).

Nominated Employee an Employee who has been nominated by the Employer to work an additional 0.5 hours of overtime per day
in accordance with the conditions detailed in clause 14.5.

Ordinary Hours means an average of 38 hours per week or 76 hours per fortnight.
Shift Worker means an Employee

(a) who works as per a continuous 24-hour roster and who, over the roster cycle, may be rostered to work
ordinary shifts on any of the seven days of the week; and

(b) who is regularly rostered on to work on Sundays and public holidays.

Standard Hourly Rate means hourly base rate of pay for Level 4 - Schedule A Salary Level for Skill Descriptor ‘Band 4’ in
Schedule B.

Union Delegate refers to a person employed by the Shire of Gingin who has been duly elected in accordance with the rules of the
relevant union to represent the interests of the workforce.

Union means the Local Government, Racing and Cemetries Union (WA) (LGRCEU) and/or the Western Australian Municipal,
Administrative, Clerical and Services Union of Employees (WASU).

5. Principles
The Employer and Union to this Enterprise Order agree that:
(a) It is their intention to respect and value the diversity of the work force by helping to prevent and eliminate
discrimination at their enterprise on the basis of race, colour, sex, sexual preference, age, physical or mental

disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or
social origin; gender identity and gender history.

(b) Any dispute concerning these provisions and their operation will be progressed initially under the dispute
resolution procedure in this Enterprise Order; and
(c) Nothing in these provisions allows any treatment that would otherwise be prohibited by anti-discrimination
provisions in applicable Commonwealth or State legislation.
No Further Claims
6.1 The Employer and Union agree that no further claims shall be sought for the duration of this Enterprise Order, unless

agreed by the parties. The Employer and Union further agree that the commitment given in this clause covers the field of
employment conditions, unless agreed by the Employer and Union and approved by the Commission.

6.2 If any provision of this Enterprise Order is declared or determined to be illegal or invalid by final determination of any
court of tribunal of competent jurisdiction, the validity of the remaining parts, terms or provisions of this Enterprise Order
shall not be affected, and the illegal or invalid part, term or provision shall be deemed not to be part of this Enterprise
Order or altered through agreement between Employee and Employer.

7. REQUESTS FOR FLEXIBLE WORKING ARRANGEMENTS
Employees may request a flexible working arrangement in accordance with the MCEA.
PART B - EMPLOYMENT ARRANGEMENTS
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8.

8.1

8.2

8.3

8.4

8.5

EMPLOYMENT CATEGORIES

Employees may be employed in any of the following categories:

Permanent Employment - Full-Time

A full-time Employee shall be employed to work an average of 76 ordinary hours per fortnight.

Permanent Employment - Part-Time

@

(b)

(©

A part-time Employee shall mean an Employee who works regularly for an average of less than 38 ordinary
hours in any week;

Part time Employees will receive, on a pro rata basis, equivalent pay and conditions to those of full-time
Employees;

By agreement an Employer and Employee may vary the agreed hours of work. In the event that an Employer
seeks to vary the agreed hours of work without the consent of the Employee, two weeks’ notice should be
provided.

Casual Employment (Non-Continuing)

(@)

(b)

(©

(d)
(e)

®

(@

Casual Employees shall be paid a 25% loading, in addition to the ordinary hourly rate of pay for the
classification of work performed, in addition to any other penalty rate payable for ordinary hours of work
performed;

The casual loading is paid as compensation in lieu of annual and personal leave, public holidays and severance
pay provided for by this Enterprise Order. Casual employees are entitled to access long service leave and
parental leave;

Other leave provided for by this Enterprise Order shall not apply to casual Employees, with the exception of
unpaid personal leave, bereavement leave and paid and unpaid family and domestic violence leave.

A casual Employee shall also be paid shift loading if they are a Shift Worker.

A casual Employee must be engaged and paid for at least two (2) consecutive hours of work on each occasion
they are required to attend work.

A casual Employee, who works outside the ordinary hours of work prescribed by this Enterprise Order, shall be
entitled to the overtime rates prescribed in this Enterprise Order based on their ordinary casual rate.

The services of a casual Employee shall be terminated by one hour's notice given by either Employer or
Employee, or by payment of one hour's wages in lieu of notice;

Temporary Employment - Full Time or Part Time

@
(b)

(©)

Temporary employment shall mean an Employee employed for a specific project or program which the
Employer indicates at the time of engagement may not be ongoing; and

A temporary Employee shall be advised of their period of employment, hours of work, salary and classification
in writing prior to the commencement of employment.

A temporary employee is entitled to the same benefits as a full time employee on a pro rata basis with the
exception of redundancy payments as the employment is temporary in nature.

Right to Request Casual Conversion

A person engaged by the Shire as a regular casual Employee may request that their employment be converted to full-time
or part-time employment.

(@)

(b)

©

(d)
(©

A regular casual Employee means a casual Employee who has, in the preceding period of 12 months, worked a
pattern of hours on an ongoing basis which, without significant adjustment, the Employee could continue to
perform as a full-time Employee or part-time employee.

A regular casual Employee who has worked equivalent full-time hours over the preceding period of 12 months'
casual employment may request to have their employment converted to full-time employment.

A regular casual Employee who has worked less than equivalent full-time hours over the preceding period of 12
months' casual employment may request to have their employment converted to part-time employment
consistent with the pattern of hours previously worked.

Any request under this sub clause must be in writing and provided to the Employer.

Where a regular casual Employee seeks to convert to full-time or part-time employment, the Employer may
agree to or refuse the request, but the request may only be refused on reasonable grounds after consultation with
the Employee. Reasonable grounds for refusal include that:

(1) It would require a significant adjustment to the casual Employee's hours of work - that is, the casual
Employee is not truly a regular casual Employee.

(ii) It is known or reasonably foreseeable that the regular casual Employee's position will cease to exist
within the next 12 months;

(1ii) It is known or reasonably foreseeable that the hours of work which the regular casual Employee is
required to perform will be significantly reduced in the next 12 months.
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9.2

9.3

9.4

9.5

10.
10.1

10.2

10.4

@iv) It is known or reasonably foreseeable that there will be a significant change in the day and/or times at
which the Employee's hours of work are required to be performed in the next 12 months which cannot
be accommodated within the days and/or hours during which the Employee is available to work; or

v) Acceptance of the request by the Employer would contravene the merit selection employment
requirement contained in the Local Government Act 1995 (WA).

® Where the Employer refuses a regular casual Employee's request to convert, the Employer must provide the
casual Employee with the employer's reasons for refusal in writing within 21 days of the request being made.

(2) If the Employee does not accept the Employer's refusal, this will constitute a dispute that will be dealt with
under the dispute resolution procedure.

(h) Where it is agreed that a regular casual Employee will have their employment converted to full-time or
part-time employment as provided for in this clause, the Employer and Employee must record the agreement in
writing.

»1) The conversion will take effect from the date agreed between the Employer and the Employee.

0) Once a casual Employee has converted to full-time or part-time employment, the Employee may only revert to
casual employment with the written agreement of the Employer.

k) Nothing in this clause obliges a regular casual Employee to convert to full-time or part-time employment, nor
permits the Employer to require a regular casual Employee to so convert.

APPRENTICES

The terms of this Enterprise Order apply to apprentices, except where otherwise provided. Payment rates are included in
clause 15 - Salary.

Apprentices will receive notice of termination but will not receive redundancy pay in accordance with the Termination
Change and Redundancy General Order [2005] WAIRC 01715: (2005) 85 WAIG 1667.

Apprentices may be engaged in trades or occupations that are declared or recognised by an apprenticeship authority. For
the purpose of this clause, apprenticeship authority means a State or Territory training authority with the responsibility for
the apprenticeship.

Where a statute or regulation relating to apprentices is in force in a State or Territory, that statute or regulation will
operate provided that the provisions of the statute or regulation are not inconsistent with this Enterprise Order.

An apprenticeship may be cancelled or suspended only in accordance with requirements of the apprenticeship training
agreement and the requirements of the relevant State or Territory legislation.

TERMINATION OF EMPLOYMENT
Notice of Termination - Employer

The Employer may end the employment of the Employee by giving them written notice or making a payment in lieu of
notice. The amount of notice required to be given by the Employer to the Employee is based upon the period of
continuous employment as follows:

Period of Continuous Service Period Notice
Not more than 1 year 1 week
More than 1 year but not more than 3 years 2 week
More than 3 years but not more than 5 years 3 week
Over 5 years of completed service 4 week

Note:  For the purposes of ending employment, this period of notice is increased by one week by the Employer if the
Employee is over 45 years old and has completed at least two years continuous service with the Employer. The
Employer may, instead of giving notice, pay the Employee wages equivalent to the required period of notice or
payment in lieu.

During a probationary period, either the Employer or the Employee may terminate employment relationship
with the giving of one week's notice, or payment in lieu of one week's salary.

Notice of Termination - Employee

The Employee may resign from employment by giving written notice to the Employer.

(a) The notice of termination required to be given by an Employee is the same as that required of an Employer,
except that there is no requirement on the Employee to give additional notice based on the age of the Employee
concerned.

(b) A shorter notice period may be negotiated between the Employee and the Employer.

Misconduct

The Employer may end the employment of an Employee without notice if the Employee engages in serious misconduct.
Similarly, the Employee may end their employment without notice if the Employer's conduct is clearly wrong, dangerous
or unsuitable for their employment.

(a) Conduct that is serious misconduct, includes the following:

@ wilful or deliberate behaviour by an Employee that is inconsistent with the continuation of the
contract of employment;
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(i1) conduct that causes serious and imminent risk to:
a the health or safety of a person; or
b the reputation, viability or profitability of the Employer’s business.
(iii) the Employee, in the course of the Employee’s employment, engaging in:
a theft; or
b fraud; or
c assault;
@iv) the employee being intoxicated at work;
W) the employee refusing to carry out a lawful and reasonable instruction that is consistent with the
employee’s contract of employment.
(b) If at any time the Employee is charged with any criminal offence, or in such other serious matter the Employer
may suspend the Employee from duty, with pay, while the matter is investigated, if deemed necessary by the
Employer.

11. REDUNDANCY

11.1 An Employee is entitled to be paid redundancy pay by the Employer if the Employee's employment is terminated at the
Employer's initiative because the Employer no longer requires the job to be done by anyone, except where this is due to
the ordinary and customary turnover of labour.

11.2 The Employer may, in special circumstances, determine that benefits additional to those severance payments described in
this clause are to be paid to an Employee, however, details of those additional benefits and/or payments shall be published
in accordance with section 5.50(2) of the Local Government Act 1995 (WA).

11.3 The Employer may, at its absolute discretion, provide outplacement/career development assistance where deemed
necessary. This benefit cannot be taken in cash or kind equivalent.

114 Employees made redundant prior to the completion of four years of continuous service will receive:

Employee's period of continuous service with the employer on termination Redundancy pay period
At least 1 year but less than 2 years 4 weeks
At least 2 years but less than 3 years 6 weeks
At least 3 years but less than 4 years 7 weeks

11.5 For employees made redundant with four years or more continuous service, a maximum payment shall be made to the
Employee limited to a maximum amount equal to 52 weeks’ salary, or an amount equal to no more than 12 months’
salary as set out below:

Employee's period of continuous service with the employer on redundancy Redundancy pay period
At least 4 years but less than 5 years 9 weeks

At least 5 years but less than 6 years 11 weeks

At least 6 years but less than 7 years 13 weeks

At least 7 years but less than 8 years 15 weeks

At least 8 years but less than 9 years 17 weeks

At least 9 years but less than 10 years 19 weeks

At least 10 years but less than 11 years 21 weeks

At least 11 years but less than 12 years 23 weeks

And so on until the maximum is hit 52 weeks (maximum)

11.6 For the purposes of this clause any entitlement that is available under the Payout of Accrued Personal Leave Provisions,
will be available if the Employees services are terminated by the Employer for reasons of genuine redundancy.

PART C — HOURS OF WORK AND RELATED MATTERS

12. HOURS OF WORK

12.1 Standard hours
(a) The ordinary/standard hours of work per week will be an average of 38 hours, inclusive of all categories of

leave.
(b) The average hours of work can be worked on one of the following basis:
(1) 38 hours over seven consecutive days or
(ii) 76 hours over fourteen consecutive days; or
(1ii) 114 hours over 21 consecutive days; or
(@iv) 152 hours over 28 consecutive days; or
12.2 Span of Ordinary Working Days

(a) Unless otherwise stated, the ordinary hours of work for all Employees shall be between Monday to Friday
(inclusive).
(b) The span of ordinary hours for Employees engaged in the following functions shall be Monday to Sunday

(inclusive):
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12.3

12.4

12.5

12.6

12.7

13.
13.1

13.2

133

@1 Caretakers/Hall Keepers

(i1) Catering/Hospitality

(ii1) Cleaners

@iv) Community Ranger Services
) Community Services

(vi) Customer Service Centres

(vii) Garbage, Sanitary and Sullage Services

(viii) Parking Station Attendants

(ix) Recreation Centres
(x) Tourism

Spread of Ordinary Hours

(a) Unless otherwise stated, the span of ordinary hours of work shall be Monday to Friday (inclusive), between the
hours 6.00 am and 6.00 pm (including an unpaid lunch break of 30 minutes minimum).

(b) The spread of hours including start and finish times may be altered by agreement between the Employer and the
affected Employee.

(c) By mutual agreement the Employer and Employee may enter into arrangements to work reasonable additional

hours of work in accordance with the Act.

Maximum Ordinary Hours in a Day

(a) An Employee may work up to a maximum of 10 ordinary hours on any day/shift (excluding unpaid meal
breaks) or, by agreement between the Employer and Employee, up to a maximum of 12 ordinary hours on any
day/shift.

(b) Length of the rest period

When overtime work is necessary it will be arranged wherever reasonably practicable for Employees to only
work up to 12 continuous hours and Employees must have at least 10 consecutive hours off duty between work
on successive days.

Changes to Employee Start, Finish and/or Meal Times

The Employer may vary an Employee’s start, finish and/or meal times (noting clause 13.1 of this Enterprise Order)
following consultation with that Employee, provided that such change is reasonable having regarded:

(a) The operational requirements of the Employer;

(b) The personal circumstances of the Employee;

(c) The observance of appropriate occupational health and safety standards; and
(d) The period of notice given to the Employee.

9-Day Fortnight

Employees on a 9-day fortnight will work standard hours of 7:00 a.m. to 4:00 p.m. spread over 9 days, enabling one
‘rostered day off” (RDO) to be accumulated per fortnight.

(a) The day preceding the RDO, Employees will work 7.00 am to 3.30 pm.

(b) The RDO will be taken without loss of pay in each fortnightly working cycle (Mon-Fri) in accordance with
current work practices.

(c) By agreement between the Employer and Employee, in special circumstances RDOs can be accrued, rather than
taken as the identified day off rostered in the working cycle.

Deductions for Leave

All leave taken for an Employee working on a 9-day fortnight will be deducted in accordance with the rostered shifts.
That is, leave will be deducted at the rate of 8.5 hours for each rostered workday and no deduction for leave will be made
for the RDO.

BREAKS

An Employee will not be required to work more than five hours without receiving an unpaid meal break of at least 30
minutes.

In the case of unforeseen circumstances, the meal break may be delayed and shall be taken as soon as practicable, subject
to the observance of appropriate health and safety standards.

All Employees covered by this Enterprise Order are entitled to a 15 (fifteen) minute paid morning tea break and a thirty
(30) minute (unpaid) lunch break per day. Necessary toilet breaks will be in addition to this.

(a) Morning tea and lunch breaks are to be taken where the Employee is working at the time unless they are close to
the depot and can within the time allocated travel to and from the depot, in which case the Employee may return
to the depot.
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14.
14.1

14.2

14.3

14.4

14.5

14.6

15.
15.1

OVERTIME/ACCRUED TIME OFF
Eligibility for Payment of Overtime

(a) The Employer may require or request an Employee to work reasonable additional hours of duty at any time that
the Employee is required in accordance with the Act, and an Employee may refuse to work overtime in
circumstances where the working of such overtime would result in the Employee working hours which are
unreasonable having regard to:

1) any risk to employee health and safety;
(i1) the Employee's personal circumstances including any family responsibilities;
(i) the needs of the workplace or enterprise;
(iv) the notice (if any) given by the employer of the overtime and by the employee of the employee’s
intention to refuse it; and
v) any other relevant matter.
(b) All overtime must be approved in advance.
(c) Overtime will be payable for duty that the Employer requires:
(1) An Employee who is a non-shift worker, to perform on any day from Monday to Friday inclusive,

which is worked before the hours of 6.00 am and/or after 4.00 pm or between 6.00 am to 6.00 pm
which is beyond the normal span of hours for the day; and

(ii) An Employee who is a shift worker, to perform duty beyond their ordinary rostered hours of work.

Payment of Overtime

Overtime will be paid:

(a) On a Monday to Friday, at the rate of time and a half for the first two hours, double time thereafter, and shall be
calculated on a daily basis;

(b) On Saturday, at time and a half for the first two hours and double time thereafter. All overtime worked after
midday on Saturday will be paid at double time;

(c) On Sunday all time shall be paid at double time; and

(d) On a public holiday all time shall be paid for at the rate of double time and a half.

Recall to Duty

An Employee recalled to work un-rostered overtime after leaving work shall be paid a minimum of three hours at
overtime rates.

Minimum Break

If directed to work by the Employer, the Employee will receive a ten-hour break (or less by agreement) after completing
overtime and commencing the next ordinary shift, or be paid at overtime rates for all duty performed until provided a ten-
hour break

Nominated Employees

Employees in Nominated Crews will be eligible for 30 minutes overtime built into each working weekday, subject to
reasonable additional hours. Overtime will only be payable upon completion of the required 8.5 hours for the day.

On Call

(a) By mutual arrangement with the Employer if an Employee agrees to be available for recall to work, the
Employee who is available to be called up to return to duty must be able to be contacted and immediately
respond to a request to attend work.

(b) An Employee who is called up to return to work will receive appropriate overtime rates for time required to
attend work. Actual time worked will be deemed to apply from the time the Employee leaves their normal
place of residence until they return home.

(c) An employee will receive an On Call allowance at the discretion of the Executive Manager for each day or part
thereof they are required to be on call.

PART D — PAY RELATED MATTERS

SALARY

Salary

(a) The new salary bands as indicated in Schedule A will be paid froml July 2026. This new salary band
incorporates the general rate paid for Adverse Working Conditions level 1 as detailed in clause 17.10.

(b) The rates in Schedule A represent an increase of 5.0% to wage rates from the first full pay period after 1 July
2026.

(c) The rates in Schedule A represent an increase of 4.0% to wage rates from the first full pay period after 1 July
2027.

Note:  Rates of pay are identified in Schedule A — Salary Schedule.
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15.2

15.3

15.4

16.
16.1

16.2

Service Pay

(a) The following weekly rates of service pay shall be payable to Employees bound by this Enterprise Order after 1
July 2026. These are the previous rates paid in the 2025/2026 financial year increased by 5%. The rates in this
table shall be adjusted each year by the immediately preceding March quarter Consumer Price Index figure for
Perth (based on the percentage change from the corresponding quarter of the previous year).

Service Pay Per Week Per Fortnight Per Annum
Year 1 $5.00 $10.00 $260.00
Year 2 $10.00 $20.00 $520.00
Year 3 $15.00 $30.00 $780.00
Year 4 $19.99 $39.98 $1039.48
Year 5 $25.00 $50.00 $1300.00
Year 6 $30.00 $60.00 $1560.00
Year 7 $34.99 $69.98 $1819.48
Year 8 $40.00 $80.00 $2080.00
Year 9 $44.99 $89.98 $2339.48
Year 10 $49.99 $99.98 $2599.48
Year 11 $54.97 $109.94 $2858.44
Year 12 $59.99 $119.98 $3119.48
Maximum $52.57 $105.15 $2733.63
(b) All Employees covered by this Enterprise Order shall be classified according to the Band structure set out in
Schedule B Skill Descriptors
(c) The Employer must advise their Employees in writing of their Band on commencement of employment and of

any subsequent changes to their Band. The Band must be determined by the Employer according to the skill
level or levels required to be exercised by the Employee in order to carry out the principal functions of their
employment. A Band descriptor is set out in Schedule C.

Junior Rates

(a) Junior Employees will be paid the following percentage of the minimum adult rate of pay that is relevant to the
employee’s role classification.
Age % of base rate of pay
Under 17 years of age 55
17 years of age 65
18 years of age 100
Note:  Junior rates are not applicable if the Employee is remunerated in accordance with 14.4 Apprentice

Rates as indicated below.

(b) In situations where a junior Employee demonstrates to the satisfaction of the Chief Executive Officer, the ability
to perform at a satisfactory level in regard to the duties being performed and the relevant classification Band,
the Employer will pay 100% of the relevant base rate.

Apprentice Rates
(a) The weekly minimum wage rates for apprentices are calculated as a percentage of the Level 4 rate under the
Local Government Industry Award 2020.
(b) 1) Four-year apprenticeships
Did not complete Year 12 Completed Year 12
1% year 50% of Band 4 55% of Band 4
27 year 60% of Band 4 65% of Band 4
3 year 75% of Band 4 75% of Band 4
4™ year 90% of Band 4 90% of Band 4
(i1) Three-year apprenticeships
Did not complete Year 12 Completed Year 12
1% year 50% of Band 4 55% of Band 4
2nd year 70% of Band 4 70% of Band 4
3" year 90% of Band 4 90% of Band 4

MIXED FUNCTIONS AND HIGHER DUTIES
Mixed Functions

An Employer may direct an Employee to carry out any duties that are reasonably within the limits of the Employee’s
skill, competence and/or training. Such direction may include the use of tools, equipment and/or plant as may be
required, provided that the Employee has been properly trained in the use of such tools, equipment and/or plant.

Higher Duties

(a) An employee directed or appointed to relieve in a higher classified level position where the employee is
required to perform the substantive functions of the role for more than one day will be paid at the higher hourly
ordinary award rate.

(b) Higher duties will not be paid when the relieving employee is absent on any type of leave or a public holiday.
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17.
17.1

17.2

17.3

17.4

17.5

17.6

17.7

ALLOWANCES
Meal Allowance in relation to Overtime

(a) Where the Employer requires an Employee to work more than one hour of overtime and more than 10
continuous hours on any one day, exclusive of unpaid meal breaks, the Employee shall be paid a meal
allowance of $19.93. Where the Employer requires the Employee to continue working, for a further four hours
of continuous overtime work, the Employee shall be paid an additional meal allowance of $19.93.

(b) A meal allowance is not payable where the Employee has been notified in advance of the requirement to work
overtime or where a meal is provided by the Employer.

First Aid

(a) Where an Employee who holds an appropriate current senior first aid qualification is appointed by the Employer

to perform first aid duty they will be paid an additional weekly allowance of 51.8 cents per hour, up to a
maximum of $19.68 per week.

(b) This clause shall not apply where the requirement to hold a first aid certificate is a requirement of the position.
Vehicle
(a) Where an Employer requires an Employee to use their own motor vehicle in, or in connection with, the

performance of their duties such Employee will be paid an allowance for each kilometre of authorised travel a
rate of 98 cents per kilometre.

(b) An Employer may require an Employee to record full details of all such official travel requirements in a
logbook.
() Employees who may, from time to time, be granted conditional commuting use of a Shire vehicle may be

required to commence and finish work at various worksites within the Shire.
Transfers, Travelling and Working Away from Normal Starting Point

(a) All Employees upon engagement will be given a starting point which will be, subject to below, the
commencement point of their daily work activities. This point will be known as the Employee's Usual Starting
Point. Unless otherwise provided, each Employee shall be attached to one normal starting point only.

(b) For the purposes of this clause, usual starting point shall mean a workshop, depot, office or facility to which the
Employee is usually assigned or any other designated starting and/or finishing point.

(c) At the direction of the Employer, an Employee may be attached to more than one usual starting point within the
Employer’s local government area where multiple starting points form part of the nature of the work being
performed.

(d) An Employee may be transferred to another usual starting point at any time by the giving of reasonable notice.

Excess Travelling and Fares

Where an Employer requires an Employee, other than a casual, to start work at a place away from the Employee’s usual
starting point, the Employer shall pay the Employee:

(a) Excess travelling

Travelling time at the Employee’s ordinary rate for all time reasonably spent by the Employee reaching and/or
returning from the job which is in excess of the time normally spent by the Employee in travelling between the
Employee’s usual residence and the Employee’s normal starting point; and

(b) Excess fares

Any fares reasonably incurred by the Employee, which are in excess of the fares normally incurred in travelling
between the Employee’s residence and the Employee’s usual starting point. The excess fares allowance will not
be paid where the Employee has an arrangement with the Employer for a regular vehicle allowance, is provided
with a vehicle by the Employer or is paid the allowance as provided in clause 17.3.

Reimbursement of Expenses

(a) All reasonable expenses incurred at the direction of the Employer, including out-of-pocket, accommodation and
travelling expenses, incurred in connection with the Employee’s duties shall be paid by the Employer and,
where practicable shall be included in the next pay period.

(b) The method and mode of travelling or the vehicle to be supplied or to be used shall be arranged mutually
between the Employer and the Employee. Travelling arrangements shall be agreed between the Employer and
the Employee in advance.

() The Employer may require the Employee to present proof of payment prior to the reimbursement.
Tool Allowance — Tradespersons and Apprentices

(a) Where the Employer requires a tradesperson or an apprentice tradesperson to supply and maintain tools
ordinarily required by the Employee in the performance of their duties as a tradesperson, the Employee shall be
paid an additional weekly amount of $22.25.

(b) This provision will not apply where the Employer provides the tradesperson or apprentice with the required
tools or while Employees are absent from work.
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17.8

17.9

17.10

On-call Allowance

An employee who is on-call in accordance with clause 14.6 will be paid an on-call allowance as follows:
On-call allowance per

day
Monday to Friday, inclusive $28.12
Saturday $42.18
Sunday or a public holiday $56.24

Special Rates

All Employees working in shafts, trenches or excavations shall be paid the following monies in addition to their ordinary
rate of wage:

Per day
When working between 1.8 metres and 6.0 metres below the surface $2.71
When working more than 6.0 metres below the surface $3.84

Adverse Working Conditions

Outdoor operational and trade Employees engaged under this Enterprise Order shall be entitled to payment of an
additional hourly allowance for all time worked by direction under adverse, unpleasant, obnoxious or objectionable
conditions at the Levels defined below.

(a) Eligibility

@@ The payment of this allowance is in acknowledgement that, following the previous incorporation into
the hourly rate of the Industry Allowance, some adverse work conditions were not encompassed in
this payment. The Industry Allowance provided compensation for climatic conditions when working
in the open including dust blowing in the wind and working in sloppy or muddy conditions, the
physical disadvantage of having to climb stairs or ladders, or work in confined spaces and working on
scaffolds or with makeshift appliances.

(ii) The Adverse Working Conditions allowance therefore provides, for relevant eligible employees,
compensation for those working conditions deemed over and above that provided under the previous
Industry Allowance.
(b) Adverse Working Conditions Definition
@@ Level 1 Working Conditions

Level 1 Working Conditions allowance compensates for the nature of moderately obnoxious,
offensive or dirty working conditions (over and above that already compensated by payment of the
Industry Allowance), which typically include:

a Cleaning of public toilets and animal shelters;

b Operating mechanical and pneumatic equipment;

[ Use of herbicides, insecticides and/or other poisonous or toxic substances;

d Collection, removal and/or disposal of non-putrescible waste; and

e Collection, removal and/or disposal of putrescible waste by mechanical means.
(i1) Level 2 Working Conditions

Level 2 Working Conditions allowance compensates for the nature of highly obnoxious, offensive or
dirty work, which typically includes:

a Clearing of sewer chokes;

b Maintenance and/or repair of sewerage equipment;

c Cleaning septic tanks, septic closets and/or chemical closets by mechanical means;

d Exhumation of graves;

e Collection, removal and/or disposal of putrescibles waste by other than by mechanical
means;

f Working at waste depots, waste collection and/or waste transfer stations (other than

Employees engaged in gardening and/or lawn maintenance and Employees engaged to work
in enclosed weighbridges);

g Employees engaged in the collection, removal and/or disposal of, sludge from cess pits
and/or grease traps.

(ii1) Level 3 Working Conditions

Level 3 Working Conditions allowance compensates for the nature of extremely obnoxious, offensive
or dirty work in septic and sewerage treatment services, which typically includes:

a. Working in digestion tanks at sewerage treatment works;

b Entering and cleaning aeration ponds or wet wells at sewer pump stations;
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17.11

18.
18.1

18.7
18.8

c Working in live sewers; and

d Cleaning septic tanks, septic closets and/or chemical closets by other than mechanical
means.

() Payment Rate

(1) Level 1 Working Conditions

To provide general compensation for working in conditions as listed in Level 1 above, a flat hourly
rate will be paid to employees. This rate has been incorporated into the hourly rate and will therefore
be payable for the calculation of all leave and overtime payments.

(ii) Level 2 and Level 3 Working Conditions
An Employee shall be paid an additional hourly allowance for each hour worked under adverse
working conditions according to the following levels:

a. Level 2 Working Conditions - 3.5% of the Standard hourly rate; or
b. Level 3 Working Conditions - 5% of the Standard hourly rate.

Adjustment of Allowances

Allowances detailed below and described in clause 16 shall be increased on 1 July each year by the March to March
quarter Consumer Price Index change for Perth as published by the Australian Bureau of Statistics. The Allowances this
applies to in clause 16 are:

(a) Meal Allowance in Relation to Overtime
(b) First aid allowance

(c) Vehicle Allowance

(d) Tool Allowance

(e) On-call Allowance

63} Special Rates.

SUPERANNUATION

(@ The Employer will make superannuation contributions of 12% of the Employee’s salary, during the term of the
Enterprise Order, inclusive of payments made in accordance with the Superannuation Guarantee
Administration Act 1992 (Cth) and the Superannuation Guarantee Charge Act 1992 (Cth).

(b) Payments made by the Employer in excess of the amount prescribed in Superannuation Guarantee
Administration Act 1992 (Cth) and the Superannuation Guarantee Charge Act 1992 (Cth) (as varied from time
to time) will be contingent upon the Employee making extra contributions from their salary.

(c) Employees can elect to contribute a percentage of their salary to the Superannuation fund. Council will match
Employee contributions on a 'one for one' percentage basis, up to a maximum total contribution by Council up
to 15% including the voluntary superannuation contribution (membership of this component of the fund is
voluntary).

SoG Compulsory SoG Matching Total SoG Super Voluntary Super Total Super

Super Contribution Super Contribution Contribution Contribution Contribution

12% 0% 12% 0% 12%
12% 1% 13% 1% 14%
12% 2% 14% 2% 16%
12% 3% 15% 3% 18%

Employees shall have complete freedom of choice over the complying fund that the Superannuation Guarantee
Contribution (SGC) and any superannuation contributory funds are paid to, provided this is not changed more regularly
than annually.

The Employer must notify all new Employees of the entitlement to nominate a complying superannuation fund or
scheme.

Subject to the relevant superannuation legislation, if an Employee does not nominate a complying fund, then the default
fund shall be Aware Super or its successor.

Once the Employee nominates a complying superannuation fund or scheme the Employer must pay superannuation into
that complying superannuation fund or scheme.

Once the Employee nominates a complying superannuation fund or scheme the Employer is bound to pay this complying
superannuation fund or scheme unless employer and employee agree to change the fund or scheme.

The Employer must not unreasonably refuse to agree to a change of complying fund or scheme by the employee.

For any period or series of periods that an employee is off work due to illness, work related injury or personal injury
where they are paid either leave or workers compensation the Employer will continue to make the Employer
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18.9

19.
19.1

19.2

20.
20.1

20.2

21.

superannuation contributions consistent this clause.

At the request of the Employee, the Employer may from time to time vary the amount of the Employee’s contributions
towards superannuation by way of salary sacrifice and any variation will result in a lower cash component being paid.

PAYMENT OF WAGES

Wages shall be paid each fortnight. All timesheets are to be submitted on a daily basis for payment on the Thursday
(times may vary depending on banking institution) unless otherwise informed.

Employees who may suffer hardship as a result of late payment of wages may be paid in cash by the Shire at the
discretion of the Chief Executive Officer.

SALARY PACKAGING

Employees may, by written agreement with the Employer, enter into a salary packaging arrangement. Any arrangement
must comply with relevant taxation laws and the Employer will not be liable for additional tax, penalties or other costs
payable or which may become payable by the Employee.

During the life of this Enterprise Order the employer may investigate salary packaging options that may benefit the
employees.

PART E — LEAVE AND RELATED MATTERS

ANNUAL LEAVE

Annual Leave and related matters for Employees covered under this Enterprise Order are set out and provided for in the Act. This
clause supplements or deals with matters incidental to the Act’s provisions.

21.1

21.2

21.3
214

21.5

22.

(a) Annual leave shall accrue at the rate of 22 days per annum.

(b) For those employees on a 9-day fortnight, an additional 1.8 hours per annum will be provided, made up of the
standard 152 hours, plus 2 x 8.5 hour days in lieu of the old Local Government public holidays, making a total
of 169 hours per annum.

By agreement between the Employer and an Employee, the Employee may request in writing up to 76 hours of annual
leave per annum be cashed out.

An employer and an employee may agree in writing to the cashing out for each particular amount of accrued paid annual
leave by the employee.

(a) An agreement must state:
(1)  the amount of leave to be cashed out and the payment to be made to the employee for it; and
(i) the date on which the payment is to be made.

(b) An agreement must be signed by the employer and employee and, if the employee is under 18 years of age, by
the employee’s parent or guardian.

() The payment must not be less than the amount that would have been payable had the employee taken the leave
at the time the payment is made.

(d) An agreement must not result in the employee’s remaining accrued entitlement to paid annual leave being less
than 4 weeks.

(e) The employer must keep a copy of any agreement as an employee record.
A loading of 17.5% of salary shall be paid when the employee takes annual leave.
The Employer may require annual leave to be taken:

(a) During a business shut down such as a Christmas close-down; or

(b) When more than eight weeks’ leave is accrued.

Additional Purchased Leave

(a) By agreement between Employer and Employee, the Employee may, after successful completion of their
probationary period, buy an additional one weeks’ leave every 12 months.

(b) To do this the Employee will need to make a progressive payment from the Employee’s pay each fortnight over the
course of the year to an amount equivalent to the amount of additional annual leave the Employee wishes to
purchase.

(c) Purchased leave counts as service for all purposes.
(d) All agreements for purchased leave will be in writing and signed by the Employer and Employee.

(e) An Employee may elect to withdraw from a purchased leave agreement by giving notice in writing to the Employer.
The quantum of leave purchased to date may remain available to be taken.

PERSONAL/CARER’S LEAVE

Personal/Carer’s Leave and related matters for Employees covered under this Enterprise Order are set out and provided for in the
Act. This clause supplements or deals with matters incidental to the Act’s provisions.

22.1

Access to Personal/Carer’s Leave
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(a) Paid personal leave is available to the Employee when they are absent:
1) Due to personal illness or injury (sick); or
(i1) For the purposes of caring for an immediate family or household member who is ill or injured and
requires the Employee's care and support (carer's leave); or
(iii) For an unexpected emergency affecting the member; or
(iv) Because of the serious illness, injury or death of an immediate family or household member
(compassionate leave).
(b) An Employee accessing personal leave is to advise their immediate Supervisor that they will not be available for
work by 7.00 am on the day they will not be available, or as soon as is reasonably practicable.

222 Compassionate (Bereavement) Leave

(@ An employee is entitled to 2 days of compassionate leave for each occasion (permissible occasion) when a
member of the employee’s immediate family, or a member of the employee’s household:

1) contracts or develops a personal illness that poses a serious threat to the Employee’s life; or
(i1) sustains a personal injury that poses a serious threat to Employee’s life; or
(iii) dies.

(b) An Employee taking compassionate leave who is required to travel a minimum of 300km outside of the Shire of
Gingin’s municipal boundaries is entitled to an additional one day’s compassionate leave, or greater amount at
the CEQ’s discretion, for travel purposes. The Employer may require evidence from the Employee that travel
beyond 300km is required.

223 Immediate Family

The term immediate family is an Employee's:

(a) Spouse or de-facto partner;

(b) Child;

(c) Parent;

(d) Grandparent;

(e) Grandchild;

(f) Sibling; or

(g) Child, parent, grandparent, grandchild or sibling of the Employee's spouse or de facto partner.

224 Production of Evidence

The Employee must, if required by the Employer, provide evidence that would satisfy a reasonable person to establish the

need for personal/carer’s leave.

23. COMMUNITY SERVICE LEAVE

23.1  Community Service Leave and related matters for Employees covered under this Enterprise Order are set out and provided
for in the Local Government Industry Award 2020, the NES and Council Policy. Clause 26 of theLocal Government
Industry Award 2020 states community service leave is unpaid leave, unless for the purpose of Jury Duty.

23.2  An Employee who engages in an eligible community service activity is entitled to be absent from their employment the
period consists of reasonable travelling time associated with the activity; reasonable rest time immediately following the
activity; or in the case of jury service, where the leave is consistent with the Employee’s statutory obligation and the
surrounding circumstances.

24. PARENTAL LEAVE

Parental Leave and related matters for Employees covered under this Enterprise Order are set out in the Local Government Industry
Award 2020 and provided for in the Fair Work Act 2009 (Cth).

25.
25.1

25.2

253

254

LONG SERVICE LEAVE

Long Service Leave shall be provided in accordance with relevant legislation including the Local Government (Long
Service Leave) Regulations 2024 (LSL Regulations). This includes entitlement to 13 weeks’ leave after 10 years of
reckonable service within local government.

An Employee may seck approval to take Long Service Leave:
(a) On half of the ordinary rate of pay; or
(b) On double the ordinary rate of pay.

Employees who terminate after seven years eligible service, and do not enter the service of another recognised Employer,
will be entitled to a payment in lieu of the amount of pro-rata leave in accordance with the Regulations.

Employees who have attained the initial pro-rata qualification entitlement (seven years’ service) may apply to access this
entitlement in instalments of not less than one week. In extraordinary circumstances periods of less than one week will be
permitted at the discretion of the CEO.
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25.5 In exceptional circumstances, and at the Employer’s discretion, Employees who are entitled to pro-rata long service leave
may take time off up to the limit of the entitlement. Examples of exceptional circumstances include special family leave
and illness.

26. LEAVE WITHOUT PAY

26.1 Employees may apply to the Chief Executive Officer for leave without pay. In considering the request, the Chief
Executive Officer will, in the first instance, take into account the operational and financial implications for the Employer.
Consideration will also be given to the Employee’s reasons for the application.

26.2 An Employee must access any other relevant paid leave entitlements prior to taking Leave without Pay.

26.3 Leave without Pay will not be granted for the purposes of engaging in other employment unless such employment has a
direct benefit for the Employer.

26.4 The period of Leave without Pay shall not count for service for any purpose within this Enterprise Order (but may count
as reckonable service for the purposes of the LSL Regulations) , but shall not constitute a break in service.

27. PUBLIC HOLIDAYS
27.1 The employee is entitled to designated gazetted public holidays in accordance with the Public and Bank Holidays Act

1972 (WA) and the MCEA.
27.2 Public holidays are not absorbed against annual leave taken but represent an additional day.
27.3 (a) An Employer and Employee may agree to substitute a public holiday with an alternative day.
(b) Should an Employee be required to work on a designated public holiday they will be paid at the rate of double

time and half of their hourly rate.

(c) By mutual agreement between the Employer and the Employee(s) any of the nominated public holidays may be
swapped for an alternative time or day of significance to those Employee(s), on a one for one hour basis. That
is, if an alternative day will be taken off in lieu, the Employee will not be eligible for any additional penalty
payments.

PART F — ORGANISATIONAL POLICIES AND PROCEDURES

The Employer shall ensure that all policies and procedures are communicated in writing to Employees. The Employee shall
familiarise themselves with and abide by all of the Shire of Gingin’s rules, regulations and policies as may be current from time to
time.

28. PROBATIONARY PERIOD

A three-month probationary period, which may be extended to six months, will apply for all new permanent Employees. Once
satisfactory performance has been achieved the Employee will be notified of successful completion of probationary period.

29. PERFORMANCE REVIEWS

The performance of each Employee who is employed for a term of more than one year is to be reviewed at least once in relation to
every year of the employment and will have Key Performance Indicators actioned.

30. TRAINING AND MULTI-SKILLING OF THE WORKFORCE
30.1 The Employer encourages training of its Employees and to that end endorses training programs that are of mutual benefit.
30.2 The Employer and Employees are committed to cooperating actively to increase efficiency and productivity within the

organisation, and to enhance the career opportunities and job security, through a greater commitment to training and job-
related skill development.

30.3 The Employer and Employees commit themselves to:
(a) Developing a more highly skilled and flexible workforce;
(b) Providing Employees with career opportunities through appropriate training to acquire skills; and
() Reviewing workplace practices to ensure positions are correctly classified and Employee's skills are utilised to
the fullest extent practicable.
31. EQUAL EMPLOYMENT OPPORTUNITY

The Employer and Union agree that:

31.1 It is their intention to achieve the principle objectives of the Equal Opportunity Act 1984 (WA), which are to respect and
value the diversity of the work force by helping to prevent and eliminate discrimination at their enterprise on the basis of
race, colour, sex, sexual preference, gender identity, gender history, age, physical or mental disability, marital status,
family responsibilities, pregnancy, religion, political opinion, national extraction or social origin;

31.2 Any dispute concerning these provisions and their operation will be progressed initially under the dispute resolution
procedure in this Enterprise Order; and

31.3 Nothing in these provisions allows any treatment that would otherwise be prohibited by anti-discrimination provisions in
applicable Commonwealth, State or Territory legislation.

32. OCCUPATIONAL SAFETY AND HEALTH

32.1 The Employer considers Occupational Safety and Health to be very important and therefore will make it part of the
employment contract. All Employees are to familiarise themselves and adhere to the Occupational Safety and Health
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322

323
33.
33.1

332

333

334

335

34.
34.1

342

343

34.4
34.5

35.
35.1

352

353
354

36.

policy.

Employees shall report to a supervisor or manager, accidents at the Employers workplaces that can cause injury to
Employees and/or damage to the Employer's vehicles, buildings and other property.

The use of or being found under the influence of alcohol or illegal drugs may result in termination of employment.
FITNESS FOR WORK

It is a condition of employment that all Employees undergo a pre-employment medical, drug and alcohol screen. On
appointment relevant Employees may take an audio std (hearing test).

Where an Employee is returning to work after a prolonged illness, serious medical condition or surgery, the Employer
reserves the right to require the Employee to provide medical certification detailing that the Employee is fit to return to
work, not limited to this, also if reasonable to think unfit (based on standard advice).

As an extension of the Employer's commitment to all Employees, the Employer has a “Drug, Alcohol and Smoking
Policy” and it is a condition of employment that Employees permit the Employer, or an Employer nominated
representative, to conduct random Alcohol/Drug testing. The form or manner of testing is at the Employer's discretion.
Where the organisation has formed a reasonable suspicion that a person may be under the influence of alcohol or other
drugs and unfit for work, the Employee may be stood down from work immediately while the matter is investigated.
This process is not intended to punish affected Employees but to assist them in dealing with health related matters and
will be conducted by the Employer on a strictly confidential basis.

UNIFORMS

The employer will supply five (5) sets of uniforms consisting of pants and/or shirts (pro-rata for part time staff) per
annum, which will be replaced by the employer on a reasonable wear and tear basis.

(a) Field staff will be issued with:
(6] a hi-visibility jumper annually,
(i1) a 5-in-1 hi-visibility reflective jacket on a bi-annual basis,

(iii) safety boots,
these items will be replaced on a reasonable wear and tear basis.

(b) The Employer will reimburse the purchase price of safety boots upon production of receipts when specialised
boots are required for medical reasons and a letter from their medical provider is submitted.

The Employer will supply all relevant personal protective equipment (PPE) to perform the task/s asked by the Employer.

Employees will wear the full uniform while on duty and will be responsible for the laundering of the uniform.
The employee will be responsible for the replacement of any part of their uniform should it be lost or damaged through
the negligence of the employee. The employer will replace fair wear and tear only.

LICENCES

The Employer requires the Employee to be in possession of all appropriate and current certificates or licences relevant
to the performance of their duties and/or when operating or driving Employer equipment.

If an Employee loses their drivers licence, the Employee will be given the opportunity to attain an extraordinary licence.
However, if the Employee is unable to attain an extraordinary licence, and alternative duties requiring similar skills
cannot be arranged, the employee may be required to undertake duties at a lower skill level and corresponding pay rate
or terminated if nothing available.

When an Employee remains employed and regains their licence they will revert to their original position and rate of pay.

The Employer requires the Employee to immediately inform the Employer if there is any change to the status of their
licences. Failure to advise of loss of a licence, which is a mandatory requirement of the position, may result in
disciplinary action.

CONFIDENTIALITY OF INFORMATION

The Employee acknowledges that:

36.1

36.2

37.

All information supplied by the Employer for the purposes of their duties performed is confidential, and is the sole and
exclusive property of the Employer, other than if required by law on both sides; and

Any information, data, reports, operations, dealings, records, materials, plans, statistics, finances or other agreements
(other than what is already in the public domain) of any kind relating to, or which could be applied to, the Employer, or
come into their possession during employment, shall become the property of the Employer.

PART G - CONSULTATION AND DISPUTE RESOLUTION
CONSULTATION PROCEDURE

Model consultation term

37.1

This term applies if the employer:

(a) has made a definite decision to introduce a major change production, program, organisation, structure or
technology in relation to its enterprise that is likely to have a significant effect on the employees; or

(b) proposes to introduce a change to the regular roster or ordinary hours of work of employees.

Major change



106 W.ALG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2505

37.2 For a major change referred to in clause 37.1(a):
(a) the employer must notify the relevant employees of the decision to introduce the major change; and
(b) sub clauses 37.3 to 37.9 apply.

37.3  The relevant employees may appoint a representative for the purposes of the procedures in this term.
37.4 If:

(a) a relevant employee appoints, or relevant employees appoint, a representative for the purposes of consultation;
and
(b) the employee or employees advise the employer of the identity or representative;

the employer must recognise the representative.
37.5 As soon as practicable after making its decision, the employer must:
(a) discuss with the relevant employees:
@@ the introduction of the change;
(i1) the effect the change is likely to have on the employees; and

(iii) measures the employer is taking to avert or mitigate the adverse effect of the change on the
employees; and

(b) for the purposes of the discussion — provide, in writing, to the relevant employees:
1) all relevant information about the change including the nature of the change proposed,;
(ii) information about the expected effects of the change on the employees; and
(iii) any other matters likely to affect the employees.

37.6 However, the employer is not required to disclose confidential or commercially sensitive information to the relevant
employees.

37.7 The employer must give prompt and genuine consideration to matters raised about the major change by the relevant
employees.

37.8 If a term in this Enterprise Order provides for a major change to production, program, organisation, structure or
technology in relation to the enterprise of the employer, the requirements set out in sub clause 37.2(a) and subclauses 37.3
and 37.5 are taken not to apply.

37.9 In this term, a major change is likely to have a significant effect on employees if it results in:
(a) the termination of the employment of employees; or
(b) major change to the composition, operation or size of the employer’s workforce or to the skills required of
employees; or
(c) the elimination or diminution of job opportunities (including opportunities for promotion or tenure); or
(d) the alteration of hours of work; or
(e) the need to retrain employees; or
) the need to relocate employees to another workplace; or
(2) the restructuring of jobs.

Change to regular roster or ordinary hours of work
37.10  For a change referred to in paragraph (1)(b):
(a) the employer must notify the relevant employees of the proposed change; and
(b) sub clauses (11) to (15) apply.
37.11 The relevant employees may appoint a representative for the purposes of the procedures in this term.
37.12  If:

(a) a relevant employee appoints, or relevant employees appoint, a representative for the purposes of consultation;
and
(b) the employee or employees advise the employer of the identity of the representative;

the employer must recognise the representative.

37.13  As soon as practicable after proposing to introduce the change, the employer must:

(a) discuss with the relevant employees the introduction of the change; and
(b) for the purposes of the discussion — provide to the relevant employees:
@) all relevant information about the change, including the nature of the change; and
(i1) information about what the employer reasonably believes will be the effects of the change on the

employees; and

(iii) information about any other matters that the employer reasonably believes are likely to affect the
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37.14

37.15
37.16

38.

employees; and

(@iv) invite the relevant employees to give their view about the impact of the change (including any impact
in relation to their family or caring responsibilities).

However, the employer is not required to disclose confidential or commercially sensitive information to the relevant
employees.

The employer must give prompt and genuine consideration to matters raised about the change by the relevant employees.
In this term:

relevant employees means the employees who may be affected by a change referred to in subclause 37.1.

CHANGE MANAGEMENT

The following work practice improvements will be implemented as part of the Enterprise Order:

38.1

38.2
383

384

38.5
39.

Employer will operate an annual leave roster to ensure that maximum crew numbers are available during peak work
periods.

Employees are to be at the depot, or agreed place of work, prior to and in time to commence work at the agreed start time.

Plant operators are to complete pre-start checks of relevant plant each day and complete the daily defect and check list
report.

Employees, unless undertaking legitimate workplace duties, are not to return to the depot earlier than 15 minutes before
the agreed finish time for the day.

Employees will commit to ongoing negotiations for improved work practices.
DISPUTES RESOLUTION PROCEDURE

In relation to any dispute that arises concerning the terms or application of this Enterprise Order, or the Act, or the MCEA, the
parties to the dispute will attempt to resolve the matter at the workplace level, including, but not limited to:

39.1
39.2

393

394

39.5
39.6

40.
40.1

40.2

40.3

In the first instance by discussions between the Employee or Employees concerned and the relevant supervisor.

If such discussions do not resolve the dispute, discussions between the Employee or Employees concerned and more
senior levels of management (as appropriate).

A party to the dispute may appoint another person, organisation or association to accompany or represent them in relation
to the dispute.

If a dispute is unable to be resolved at the workplace, and all agreed steps for resolving it have been taken, the dispute
may be referred to the Western Australian Industrial Relations Commission for resolution by mediation and/or arbitration.

If either party refers the matter to mediation, both parties will participate in the mediation process in good faith.

It is a term of this Enterprise Order that while the dispute resolution procedure is being conducted work shall continue
normally unless an Employee has a reasonable concern about an imminent risk to their health or safety.

Union Delegates/Employee Rights
Role of Unions

The Employer acknowledges that unions have an important role to play in the change, consultation, collective negotiation,
communication, grievance and disciplinary processes. To that end, the Shire will support reasonable access by authorised
Union Industrial Organisers to the workplace asset out in the Act.

Union Delegates/Employee Representatives

The Employer will also support the roles of Union Delegates, who are authorised by their Union, and elected Employee
Representatives. These individuals will:

(a) Be treated fairly and be able to perform their Delegate's role without any discrimination or victimisation in their
employment.

And upon approval of the Executive Manager:

(b) Have reasonable access to facilities such as telephone, facsimile, photocopying, Internet and e-mail, for the
purpose of consulting with union members, employees and the union;

() Have access to reasonable information about the workplace and the business and be involved in genuine
consultation prior to decisions being taken, which impact on union members/employees;

(d) Be provided with reasonable paid time to represent the interests of union members/employees to the employer
and industrial tribunals;

(e) Be provided with reasonable paid time to research and prepare prior to all negotiations with management;

® Where appropriate, be able to consult with union members/employees during normal work hours; and

(2) Be able to consult with new employees as to their role, and provide information about their union.

Reasonable Paid Time

The amount of “reasonable paid time” referred to within this Enterprise Order will be agreed between the Workplace
Delegate and their Manager/Supervisor.
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41. SETTLEMENT OF DISPUTE - TRAINING LEAVE

A Union delegate (or other Employee workplace representative) shall be entitled to, and the Employer shall grant, up to five days’
leave each year, non-cumulative, to attend courses conducted by an accredited training provider and approved by the Union on the
following conditions:

41.1 The scope, content and level of the courses are directed to the enhancement of the operation of the settlement of
dispute/dispute resolution procedure.

41.2 Reasonable notice (30 days) is given by the Union delegate or another workplace representative.

41.3 The taking of leave is arranged having regard to the operational requirements of the employer.

414 The Union delegate or another workplace representative taking such leave shall be paid all ordinary time earnings which

normally become due and payable during the period of leave.
41.5 Leave of absence granted pursuant to this clause shall count as service for all purposes of this Enterprise Order.
SCHEDULE A — SALARY LEVELS

Al. EBA Rates from 1 July 2026
Classification % Hourly Rate Annual Weekly Fortnight
Level 3 — From 1 July 2026 5% $35.11 $69,371.74 $1,334.07 $2,668.14
Level 3 — From 1 July 2027 4% $36.51 $72,146.61 $1,387.43 $2,774.87
Level 4 — From 1 July 2026 5% $35.92 $70,985.93 $1,365.11 $2,730.23
Level 4 —From 1 July 2027 4% $37.36 $73,825.36 $1,419.72 $2,839.44
Level 4A — From 1 July 2026 5% $36.97 $73,053.15 $1,404.87 $2,809.74
Level 4A — From 1 July 2027 4% $38.45 $75,975.28 $1,461.06 $2,922.13
Level 5 — From 1 July 2026 5% $37.56 $74,223.70 $1,427.38 $2,854.76
Level 5 — From 1 July 2027 4% $39.07 $77,192.65 $1,484.47 $2,968.95
Level 6 — From 1 July 2026 5% $39.30 $77,652.22 $1,493.31 $2,986.62
Level 6 — From 1 July 2027 4% $40.87 $80,758.31 $1,553.04 $3,106.09
Level 7 — From 1 July 2026 5% $39.95 $78,945.08 $1,518.17 $3,036.35
Level 7 — From 1 July 2027 4% $41.55 $82,102.88 $1,578.90 $3,157.80
Level 8 — From 1 July 2026 5% $42.39 $83,755.58 $1,610.68 $3,221.37
Level 8 — From 1 July 2027 4% $44.08 $87,105.81 $1,675.11 $3,350.22
Level 9 — From 1 July 2026 5% $44.97 $88,853.75 $1,708.73 $3,417.45
Level 9 — From 1 July 2027 4% $46.77 $92,407.90 $1,777.07 $3,554.15
Level 9A — From 1 July 2026 5% $46.81 $92,495.30 $1,778.76 $3,557.51
Level 9A — From 1 July 2027 4% $48.68 $96,195.11 $1,849.91 $3,699.81
A2. Apprentices (4 Years) — All percentages calculated at Level 4 of the Award (Year 1 from 1 July 2026)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $17.71 $34,985.92 $672.81 $1,345.61
Second Year 60% $21.25 $41,983.11 $807.37 $1,614.73
Third Year 75% $26.56 $52,478.88 $1,009.21 $2,018.42
Fourth Year 90% $31.87 $62,974.66 $1,211.05 $2,422.10
A3. Apprentices (3 Years) — All percentages calculated at Level 4 of the Award (from 1 July 2026)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $17.71 $34,985.92 $672.81 $1,345.61
Second Year 60% $24.79 $48,980.29 $941.93 $1,883.86
Third Year 75% $31.87 $62,974.66 $1,150.31 $2,300.63
A4. Apprentices (4 Years) — All percentages calculated at Level 4 of the Award (from 1 July 2027)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $18.33 $36,210.43 $696.35 $1,392.71
Second Year 60% $21.99 $43,452.51 $835.63 $1,671.25
Third Year 75% $27.49 $54,315.64 $1,044.53 $2,089.06

Fourth Year 90% $32.99 $65,178.77 $1,253.44 $2,506.88
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AS. Apprentices (3 Years) — All percentages calculated at Level 4 of the Award (from 1 July 2027)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $18.33 $36,210.43 $696.35 $1,392.71
Second Year 60% $25.66 $50,694.60 $974.90 $1,949.79
Third Year 75% $32.99 $65,178.77 $1,150.31 $2,300.63

SCHEDULE B — SKILL DESCRIPTORS

This Enterprise Order structure consists of entry level skill-based ‘Bands’ defined according to the following skill descriptors and
read in conjunction with the Employer’s relevant salary system. Various positions may also require Employees to hold and
maintain appropriate licences, certificates and/or tickets for the operation of machinery, plant and/or tools.

BAND 1 — (87.5% relativity)
Band 1 covers entry level for operational Employees with minimal experience and qualifications.
Bl1.1 Authority and accountability

Completion of generic and basic tasks involving the utilisation of basic skills under established practices and procedures.
Individual or team work is closely monitored under direct supervision.

B1.2 Judgement and problem solving

Judgement is minimal and work activities include routine and clearly defined work which is coordinated by other
Employees. The tasks to be performed may involve the use of a basic range of tools, techniques and methods within a
limited range of work.

B1.3 Specialist knowledge and skills

Job specific knowledge and skill are obtained through on-the-job training and workplace based induction training.
Bl14 Management skills

Not required at this Band.
B1.5 Interpersonal skills

Limited to basic communications with other staff and possibly with the public.
Bl1.6 Qualifications and experience

An Employee in this band will have commenced on-the-job training, which may include an induction course.
BAND 2 (92.5% relativity)

Band 2 covers operational Employees undertaking duties and responsibilities in excess of Band 1 with relevant local government
industry or equivalent experience.

B2.1 Authority and accountability

Completion of basic tasks involving the utilisation of a range of basic skills under established practices and procedures.
Work is monitored under supervision either individually or in a team environment.

B2.2 Judgement and problem solving

Judgement is limited to the tasks to be performed and may involve the use of a limited range of tools, techniques and
methods within a specified range of work. An Employee may resolve minor problems that relate to immediate work tasks.

B2.3 Specialist knowledge and skills

Obtained through on-the-job training and workplace induction training. Off-the-job training which may include
accredited short courses

B2.4 Management skills
Not required at this Band.
B2.5 Interpersonal skills
Limited to basic communications with other staff and possibly with the public.
B2.6 Qualifications and experience
Completion of Year 10 and/or an appropriate labour market program or similar work/skills.
BAND 3 (96% relativity)

Band 3 covers operational Employees undertaking duties and responsibilities in excess of Band 2; and entry level administrative
Employees.

B3.1 Authority and accountability

Responsible for completion of regularly occurring tasks with general guidance on a daily basis. May supervise work or
provide on-the-job training, based on their skills and/or experience, to Employees of the same or lower Bands.

B3.2 Judgement and problem solving

Personal judgement is required to follow predetermined procedures where a choice between more than two options is
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present. Work performed falls within general guidelines but with scope to exercise discretion in the application of
established practices and procedures.

B33 Specialist knowledge and skills

Application of developed skills acquired through on-the-job training or accredited external training over a number of
months. Positions may require demonstrated competence in administrative areas.

B3.4 Management skills
Not required at this Band.
B3.5 Interpersonal skills

Positions at this level require communication skills to enable them to effectively communicate with clients, other
Employees and members of the public and in the resolution of minor matters.

B3.6 Qualifications and experience

Qualifications or relevant experience commensurate with the requirements of work in this Band, which may be acquired
through a Certificate II or a ‘non-trades’ Certificate III, however described.

BAND 4 (100% relativity)

Band 4 covers operational and administrative Employees undertaking duties and responsibilities in excess of Band 3 and entry level
for technical and trades Employees.

B4.1 Authority and accountability

Work performed is within general guidelines. May supervise work or provide on-the-job training, based on their skills
and/or experience, to Employees of the same or lower Bands. Responsible for leading Employees in operational duties or
the application of trades, administrative or technical skills.

B4.2 Judgement and problem solving

The nature of the work is clearly defined with procedures well understood. Tasks performed may involve selection from
a range of existing techniques, systems, equipment, methods or processes. Guidance is available from more senior staff.

B4.3 Specialist knowledge and skills

Requires demonstrated competence in a number of key skill areas related to major elements of the job. Proficiency in the
application of standardised procedures and practices. May also include the operation of tools, plant, machinery and/or
equipment, commensurate to the requirements of the position. Performance of trades and non-trade tasks incidental to the
work.

B4.4 Management skills

Provide Employees with on-the-job training, guidance and basic knowledge of workplace policies and procedures.
Positions may lead small groups of Employees at the ‘work face’.

B4.5 Interpersonal skills

Positions at this level require effective communication skills to enable them to communicate with clients, other
Employees and members of the public and in the resolution of routine and usual matters.

B4.6 Qualifications and experience

Qualifications or relevant experience commensurate with the requirements of work in this Band which may be acquired
through:

(a) Trade Certificate or equivalent;
(b) Completion of accredited/industry based training courses equivalent to a Certificate IV (non-trade); or
() Knowledge and skills gained through on-the-job training.

BAND 5 (110% relativity)

Band 5 covers technical, administrative and trades Employees undertaking duties and responsibilities in excess of Band 4.

B5.1 Authority and accountability

The exercise of discretion within standard practices and processes and may exercise high precision occupational skills
using various specialised techniques, systems, equipment, methods or processes. Positions provide local decisions,
direction, leadership and on-the-job training to supervised Employees or groups of Employees.

B5.2 Judgement and problem solving

Skills to solve problems which require assessment of a range of options having elements of complexity in reaching
decisions and making recommendations. For supervisors, the work processes often requires the quantification of the
amount of resources needed to meet those objectives. Assistance may be readily available from other staff in the work
area in solving problems.

B5.3 Specialist knowledge and skills

Specialist knowledge in a number of advanced skill areas relating to the more complex elements of post-trades or
specialist disciplines either through formal training programmes or on-the-job training.

B5.4 Management skills
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BS5.5

B5.6

May require skills in co-ordinating a team of Employees, to motivate and monitor performance against work outcomes.
Positions may lead large groups of Employees at the ‘work face’.

Interpersonal skills

Persuasive communication skills are required to participate in specialised discussions to resolve issues, including
explaining policy to the public and/or others and reconcile different points of view.

Qualifications and experience

Positions require thorough working knowledge and experience of all work procedures for the application of technical,
trades or administrative skills, based upon suitable certificate or post-certificate-level qualifications which may include:

(a) Post-trade certificate and/or other post-secondary qualification below diploma or degree; or

(b) Extensive knowledge and skill gained through on-the-job training commensurate with the requirements of the
work in this Band.

BAND 6 (120% relativity)

Band 6 covers administrative, technical or trades Employees undertaking duties and responsibilities in excess of Band 5

B6.1

B6.2

B6.3

B6.4

B6.5

B6.6

Authority and accountability

May be responsible to provide a specialised/technical service and to complete work with elements of complexity. May
make internal and external recommendations which represent the Employer to the public and/or other organisations.
Employees are accountable for the quality, effectiveness, cost and timeliness of the programs, projects or work plans
under their control and for safety and security of the assets being managed.

Judgement and problem solving

Judgement and problem solving are made where there is a lack of definition requiring analysis of a number of options.
Typical judgements may require variation of work priorities and approaches, some creativity and originality may be
required. Guidance and counsel may be available within the time available to make a choice.

Specialist knowledge and skills
Positions have advanced knowledge and skills in a number of areas where analysis of complex options is involved.
Management skills

May provide higher level supervision of groups of operational, administrative, trades or technical Employees. Employees
supervised may be in a number of different work areas, requiring motivation, monitoring, managing and co-ordination to
achieve specific outputs. Positions may require an understanding and implementation of relevant employment policies
and practices.

Interpersonal skills

Skills to communicate with Employees in lower Bands and the public. Employees in this Band are expected to write
detailed and non-standard reports and correspondences in their field of expertise.

Qualifications and experience

Positions require working knowledge and experience of all work procedures for the application of technical, trades or
administrative skills in the most complex areas of the job and suitable qualifications, which may include:

(a) Diploma or advanced diploma; or

(b) Appropriate in-house training or equivalent.

BAND 7 (130% relativity)

Band 7 covers specialist technical Employees undertaking duties in excess of Band 6 and entry level for graduate professional
Employees.

B7.1

B7.2

B7.3

B7.4

B7.5

Authority and accountability

Provides professional and/or specialist technical services to complete assignments or projects in consultation with other
Employees. May work with a team of Employees requiring the review and approval of more complex elements of the
work.

Judgement and problem solving

Problems require assessment of a range of options having elements of complexity in reaching decisions and making
recommendations. Precedent is available from the Employer’s internal sources, and assistance is usually available from
other professional and/or specialist technical Employees in the work area.

Specialist knowledge and skills

Positions require considerable knowledge and a level of skill in a specific area to resolve issues having elements of
complexity which may not be clearly defined.

Management skills
May manage minor projects involving Employees in lower Bands and other resources.
Interpersonal skills

Persuasive skills are required to participate in technical discussions to resolve problems, explain policy and reconcile
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B7.6

viewpoints. Employees may write reports in the field of their expertise and/or prepare external correspondence.

Qualifications and experience

Skills and knowledge needed are beyond those normally acquired through the completion of secondary education alone
and normally acquired through completion of a degree with little or no relevant work experience, or a diploma with
considerable work experience.

BAND 8 (145% relativity)

Band 8 covers professionals/specialists positions that provide both advisory and project management responsibilities in excess of
Band 7. The positions in Band 8 generally have a major impact upon the day-to-day operations of a function, department or work
area of the Employer./

BS8.1 Authority and accountability
Provides a specialist service in the completion of work and/or projects which have elements of complexity (composed of
many parts that may be more conceptual than definite).

B8.2 Judgement and problem solving

Positions require the interpretation of information and development of suitable procedures to achieve satisfactory
outcomes. The nature of the work is usually specialised with methods, procedures and processes developed from theory
or precedent. Decision making requires analysis of data to reach decisions and/or determine progress.

B8.3 Specialist knowledge and skills

Positions require the application of extensive knowledge and a high level of skill in a specific area to resolve issues
having elements of complexity.
B8.4 Management skills
May manage more complex projects involving people and other resources.

B8.5 Interpersonal skills
Interpersonal skills in leading and motivating Employees in different teams/locations may be required, as well as
persuasive skills to resolve problems or provide specialised advice.

B8.6 Qualifications and experience

Positions at this level would have supplemented base level professional qualifications with additional skills training.
Considerable practical experience or skills training would be required to effectively control key elements of the job.
SCHEDULE C — BAND INTERPRETATIONS

Job BAND 2: BAND 3: BAND 4 —4A4:

Classification Entry level and operational Operational employees undertaking Operational employees undertaking duties and
employees with minimal duties and responsibilities in excess of responsibilities in excess of Band 3 and entry level for
experience and limited local Band 2 technical and trades employees
government industry or
equivalent experience

Authority and eCompletes limited tasks utilising a eCompletes regularly occurring tasks eWork performed is within general guidelines.

accountability range of basic skills under with general guidance on a daily basis. . . . ..

. . eMay supervise work or provide on-the-job training, based
established practices and . . . .
eMay supervise work or provide on-the- on their skills and/or experience, to employees of the same
procedures. . L BN
job training, based on their skills and /or or lower levels.
eWork is supervised, either experience, to employees of the same or . . . .
P . e[ eads employees in operational duties, and applies trades,
individually or in a team lower bands. L. . . .
- administrative or technical skills.
environment.
Judgement and e Judgement is limited to tasks to be ePersonal judgement is required to follow  eThe nature of the work is clearly defined with procedures

problem solving

performed and may involve using a
limited range of tools, techniques
and methods within specific job
description.

eMay resolve minor problems
relating to immediate work tasks.

predetermined procedures where a
choice between more than two options is
present.

ePerforms work within general
guidelines, with scope to exercise
discretion in applying established
practices and procedures.

well understood, with guidance available from senior staff.

e Tasks performed may involve selecting from a range of
existing techniques, systems, equipment, methods or
processes.

Specialist eObtained on-the-job training and e Applies developed skills acquired eDemonstrates competence in a number of key skill areas
knowledge and workplace induction training. through on-the-job training or accredited related to major elements of the job, and proficient in
skills «Off-the-job training may include :f:(t;};l}]l:l training over a number of applying standardised procedures and practices.

accredited short courses. ’ eMay also operate tools, plant, machinery and/or equipment

eDemonstrated competence in applicable to the requirements of the position, and performs
administrative areas may be required. trades and non-trades tasks incidental to the work.

Management eNot required. eNot required eProvides employees on-the-job training, guidance and basic
skills

knowledge of workplace policies and procedures, and may
lead small groups of employees at the ‘work face’.
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Interpersonal
skills

Qualifications
and experience

Job
Classification

Authority and
accountability

Judgement and
problem solving

Specialist
knowledge and
skills

Management
skills

Interpersonal
skills

Qualifications
and experience

eLimited to basic communication
with other staff and possibly the
public.

eCompletion of Year 10 and/or an
appropriate labour market program
or similar work/skills

eRequires communication skills
necessary to communicate with clients,
employees and members of the public,
and in resolution of minor matters.

eQualifications or relevant experience to
fulfil the requirements of work at this
band, which may be acquired through a
Certificate II or a ‘non-trades’

eRequires effective communication skills to communicate
with clients, employees, members of the public, and in the
resolution of routine and usual matters.

eQualifications or relevant experience for work done in this
band may be acquired via: trade certificate or equivalent; or
completion of accredited/industry-based training courses

Certificate I1I, however described.

BAND 5:
Technical and trades employees undertaking duties
and responsibilities in excess of Band 4

eExercises discretion within standard practices and
processes, and may utilise high precision
occupational skills incorporating various specialised
techniques, systems, equipment, methods or
processes.

eMakes local decisions; directs, leads and trains on-
the-job supervised employees or groups of
employees.

ePossesses problem solving skills with the ability to
assess a range of options with complex elements in
order to reach decisions and make recommendations.
For supervisors, the work processes often require
quantifying resources needed to meet objectives.

e Assistance may be available from other relevant staff
in solving problems.

e Specialist knowledge in a number of advanced skill
areas relating to more complex elements of post-
trades or specialist disciplines, either through formal
training programs or on-the-job training.

eMay require skills in coordinating a team of
employees, to motivate and monitor performance
against work outcomes required.

eMay lead large groups of employees at the ‘work
face’.

ePersuasive communication skills are required to
participate in specialised discussions to resolve
issues, including explaining policy to the public
and/or others, and reconcile different points of view.

eKnowledge and experience of all work procedures to
apply technical, trades or administrative skills based
on suitable certificate or post-certificate level
qualifications. These may include: post-trade
certificate and/or other post-secondary qualification
below diploma or degree; or extensive knowledge
and skill gained via on-the-job training
commensurate with the requirements of the work in
this band.

BAND 6:

Technical or trades employees
undertaking duties and responsibilities
in excess of Band 5

eMay provide specialised/technical
service and work with elements of
complexity, and make internal and
external recommendations representing
the employer to the public and/or other
organisations.

¢ Accountable for the quality,
effectiveness, cost and timeliness of
programs, projects or work plans under
their control, and for safety and security
of assets.

eJudgement exercised and problems
solved where there is a lack of
definition requiring analysis of a
number of options.

eTypical judgements may require
variation of work priorities and
approaches, and some creativity and
originality may also be required.
Guidance and counsel may be available
within allocated time frame to make a
choice.

e Advanced knowledge and skills in a
number of areas where analysis of
complex options is involved.

eMay provide higher level supervision to
groups of operational, administrative,
trades or technical employees who may
be in different work areas who require
motivation, monitoring, managing and
coordination to achieve specific
outputs.

eMay need an understanding of, and be
able to implement, relevant
employment policies and practices.

o Skills to communicate with employees
in lower bands and the public.

eEmployees in this band are expected to
write detailed non-standard reports and
correspondence in their fields of
expertise.

e Working knowledge and experience of
all work procedures to apply technical,
trades or administrative skills in
complex areas of the job.

eQualifications may include: diploma or
advanced diploma; or appropriate in-
house training or equivalent.

equivalent to a Certificate IV (non-trade); and/or
knowledge and skills gained through on-the-job training.

BAND 7:

Specialist technical employees
undertaking duties in excess of Band 6,
and entry level for graduate professional
employees

eProvides professional and/or specialist
technical services to complete assignments
or projects in consultation with other
employees.

eMay work with a team of employees to
review and approve more complex
elements of the work.

eProblems require the ability to assess a
range of options with complex elements in
order to reach decisions and make
recommendations. Precedent is available
from internal sources, and assistance is
usually obtainable from other professional
and/or specialist technical employees in the
work area.

eConsiderable knowledge and level of skill
in a specific area to resolve issues with
complex elements which may not be
clearly defined.

eMay manage minor projects involving
employees in lower bands and other
resources.

ePersuasive skills are required to participate
in technical discussions to resolve
problems, explain policy and reconcile
viewpoints.

eEmployees may write reports in the field of
their expertise and/or prepare external
correspondence.

o Skills and knowledge are beyond those
normally acquired through the completion
of secondary education alone, and normally
acquired through completion of a degree
with little or no relevant work experience,
or a diploma with considerable work
experience.
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Job
Classification

Authority and
accountability

Judgement and
problem solving

Specialist
knowledge and
skills

Management
skills

Interpersonal
skills

Qualifications
and experience

Job Classification

Authority and
accountability

BAND 8:

Professional/specialist positions that provide both advisory and
project management responsibilities in excess of Band 7; this level
generally has a major impact upon the day-to-day operations of a
function, department, or work area of the employer

eProvides a specialist service in the completion of work and/or projects
which contain complex elements (composed of many parts that may be
more conceptual than definite).

eInterpretation of information and development of suitable procedures
to achieve satisfactory outcomes.

oThe nature of the work is usually specialised with methods, procedures
and processes developed from theory or precedent.

eDecision making requires analysis of data to reach decisions and/or
determine progress.

e Applies extensive knowledge and a high level of skill in a specific area
to resolve issues with complex elements.

eMay manage more complex projects involving people and other
resources.

eInterpersonal skills in leading and motivating employees in different
teams/locations may be required, as well as persuasive skills to resolve
problems or provide specialised advice.

eBase level professional qualifications supplemented with additional
skills training.

eConsiderable practical experience or skills training is required to
effectively control key elements of the job.

BAND 10:
Employees with a management focus on the attainment of
operational and strategic objectives

eMakes determinative decisions and is accountable under delegated
authority.

eInfluences day-to-day and/or strategic direction of a department.

eMay lead development and/or implementation of policy.

BAND 9-94:

Senior and experienced professionals undertaking duties and
responsibilities in excess of Band 8. Positions at this level involve
key specialists in a specific field and undertake a management
function

eEffectively manages major sections or projects within the area of
expertise.

eProvides a professional advisory role to people within or outside the
employer on major areas of policy or key issues of significance to the
organisation. Such advice may commit the employer and have
substantial impact upon external parties dealing with the employer.

e The position’s influence is important to the overall performance of
the function.

ePositions would have a high level of independence, and would
determine and/or oversee the framework for problem solving or set
strategic plans.

eMay represent management or employer in the resolution of
problems.

eKnowledge and skills are required to direct and control a key
function of the employer or major functions within a department.

eExpert knowledge and skills are required involving elements of
creativity and innovation to address and resolve major issues.

ePosition incumbents may direct professional or other staff in
planning, implementing and reviewing major programs, as well as
participating as a key member of a functional team.

ePositions in this band may also manage staff, resolve operational
problems and participate in a discrete management team to resolve
key problems.

eInterpersonal skills in leading and motivating staff are required in
this band, as well as the ability to persuade, convince or negotiate
with staff, clients, members of the public, tribunals, and persons in
other organisations in the pursuit and achievement of specific and set
objectives.

eCommunication skills may be required to enable provision of key
advice both within and outside the employer, and to liaise with
external bodies.

eRelevant degree or equivalent with extensive practical experience.

BAND 11:

Employees with a management focus on the attainment of
operational and strategic objectives undertaking duties and
responsibilities in excess of Band 10

eMakes determinative decisions and is accountable under delegated
authority.

eInfluences day-to-day and/or strategic direction of a department.

eLeads policy development and implementation.
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Judgement and
problem solving

Specialist
knowledge and
skills

Management skills

Interpersonal skills

Qualifications and

eResolves problems requiring analytic reasoning and integration of
wide-ranging and complex information.

eHigh level of independence in determining direction and approach
to issues.

ePositions require application of a range of specialist knowledge and
skills, including relevant legislation, policies and other areas of
precedent.

e Applies developed management skills to establish and/or monitor
goals and objectives.

eManages employees, budgets, work programs or major projects of
the employer or a department utilising leadership, evaluation and
monitoring skills to achieve objectives.

e Able to generate innovative approaches to more effectively deploy
resources, meet changing circumstances and improve services.

eEmployees in this band are required to use highly developed
interpersonal skills to influence, persuade and/or motivate others to
achieve objectives critical to the employer, and to resolve conflict.

¢ A relevant degree or equivalent and management experience.

eResolves problems requiring highly analytical reasoning and
integration of wide-ranging and highly complex information.

eHigh level of independence in determining direction and approach to
issues.

ePositions in this band require application of a wide range of specialist
knowledge and skills, including relevant legislation, policies and other
areas of precedent.

e Applies highly developed management skills to establish and/or
monitor goals and objectives.

eManages employees, budgets, work programs or major projects of the
employer or a department utilising leadership, evaluation and
monitoring skill to achieve objectives.

¢ Ability to generate innovative approaches to more effectively deploy
resources, and meet changing circumstances and improve services.

ePositions in this band require highly developed interpersonal skills to
influence, persuade and/or motivate others to achieve objectives
critical to the employer, and to resolve complex conflict situations.

¢ A relevant degree or equivalent and significant management

experience experience.
2026 WAIRC 00840
APPLICATION FOR AN ENTERPRISE ORDER PURSUANT TO SECTION 421
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES LOCAL GOVERNMENT, RACING AND CEMETERIES UNION (WA)
APPLICANT
_v-
SHIRE OF GINGIN
RESPONDENT
CORAM SENIOR COMMISSIONER R COSENTINO
DATE MONDAY, 31 AUGUST 2026
FILE NO/S APPL 20 OF 2026
CITATION NO. 2026 WAIRC 00840
Result Enterprise Order made
Representation (on the papers)
Applicant Mr K Trainer as an agent
Respondent Mr A Malloch from Ohura Consulting Pty Ltd as an industrial agent

Order

HAVING HEARD Mr K Trainer on behalf of the applicant and Mr A Malloch as an industrial agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 (WA), hereby orders that —

The Shire of Gingin (Outside Workforce) Enterprise Order 2026, as follows, shall have effect from the date of this order.

[L.S.]

1. TITLE

(Sgd.) R COSENTINO,
Senior Commissioner.

PART A — APPLICATION AND OPERATION

This Enterprise Order shall be known as the Shire of Gingin (Outside Workforce) Enterprise Order 2026.
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2. ARRANGEMENT OF ENTERPRISE ORDER
PART A APPLICATION AND OPERATION
1. Title
2. Arrangement of Enterprise Order
3. Scope of Enterprise Order
4. Definitions and Interpretation
5. Principles
6. No Further Claims
7. Requests for flexible working arrangements
PART B EMPLOYMENT ARRANGEMENTS
8. Employment Categories
9. Apprentices
10. Termination of employment
11. Redundancy
PART C HOURS OF WORK AND RELATED MATTERS
12. Hours of Work
13. Breaks
14. Overtime/Accrued time off
PART D PAY RELATED MATTERS
15. Salary
16. Mixed Functions and Higher Duties
17. Allowances
18. Superannuation
19. Payment of Wages
20. Salary Packaging
PARTE LEAVE AND RELATED MATTERS
21. Annual [eave
22. Personal Leave/Carer’s Leave
23. Community Service Leave
24. Parental Leave
25. Long Service Leave
26. Leave without Pay
27. Public Holidays
PARTF ORGANISATIONAL POLICIES AND PROCEDURES
28. Probationary Period
29. Performance Reviews
30. Training and Multi-skilling of the workforce
31. Equal Employment Opportunity
32. Occupational Health and Safety
33. Fitness for Work
34. Uniforms
35. Licenses
36. Confidentiality of Information
PART G CONSULTATION AND DISPUTE RESOLUTION
37. Consultation Procedure
38. Change Management
39. Dispute Resolution Procedure
40. Union Delegates/Employee Rights

41. Settlement of Dispute Resolution — Training [.eave
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SCHEDULE A: Salary Levels

SCHEDULE B: Skill Descriptors

SCHEDULE C: Band Interpretations
3. SCOPE OF ENTERPRISE ORDER

3.1 Commencement and duration

This Enterprise Order will expire on 30 June 2028.
32 Variation

The Union, Employer, and Employees acknowledge that this Enterprise Order can be varied by consent, and subject to
approval by the Western Australian Industrial Relations Commission (WAIRC), at any time during its currency.

33 Application and Coverage
(a) This Enterprise Order extends to and binds —
(1) all employees who are employed by the Shire of Gingin (Employer) in the outside workforce

excluding Operations Support Officers, Operations Supervisors/Coordinators, Coordinator
Assets/Projects, Civil Engineering Associate, Senior Management Employees; and
(i1) the Shire of Gingin;
and no other employee or employer.
(b) The Local Government, Racing and Cemeteries Employees Union (WA) is a relevant negotiating party.

(o) This Enterprise Order applies to the same employees covered by the Shire of Gingin, Enterprise Agreement
2021 (Outside Employees). These are employees employed in the outside workforce which excludes Operations
Support Officers, Operations Supervisors/Coordinators, Coordinator Assets/Projects, Civil Engineering
Associate, Senior Management employees and the inside workforce.

(d) If any provision of this Enterprise Order is declared or determined to be illegal or invalid by final determination
of any court or tribunal of competent jurisdiction, the validity of the remaining parts, terms or provisions of this
Enterprise Order shall not be affected, and the illegal or invalid part, term or provision shall be deemed not to be
part of this Enterprise Order.

34 Incorporation of Modern Award terms

The terms and conditions contained in the Local Government Industry Award 2020 (MA000112) are incorporated as
terms of this enterprise order, except:

(a) where there is any conflict between the terms of the Enterprise Order and the terms of the Local Government
Industry Award 2020, the terms of this Enterprise Order prevail; and

(b) where appropriate, references in the Local Government Industry Award 2020 to the National Employment
Standards shall be read as references to the Minimum Conditions of Employment Act 1993 (WA) and references
to the Fair Work Act 2009 (Cth) shall be read as references to the Industrial Relations Act 1979 (WA).

4. DEFINITIONS AND INTERPRETATION
In this Enterprise Order, unless the contrary intention appears:
Act means the Industrial Relations Act 1979 (WA).

Accrued Day Off refers to the roster of standard hours over nine (9) days enabling one day to be accrued as a day off.

Accrued Time Off refers to time off in lieu of extra hours worked.

Employee means an Employee covered by this Enterprise Order and would be covered by the Municipal Employvees Western
Australian Award 2021 and/or its successors.

Employee Representative is the term for a person elected to be the spokesperson for a workplace where there is no Union
Representative duly elected or where employees decide to undertake their own negotiations and/or deal with disputes.

Employer means the Shire of Gingin (Employer) represented by the Chief Executive Officer.
Enterprise Order means this Enterprise Order.

Garbage, Sanitary and Sullage Services shall mean those Employees who are employed in the following work functions:
recycling, street sweeping, waste collection, waste disposal including tips, landfills, waste transfer stations, including mechanical
services in connection with these work functions.

Hourly Base Rate of Pay of an Employee is the rate of pay payable to the Employee for his or her ordinary hours of work, but not
including any of the following:

(a) incentive-based payments and bonuses;
(b) loadings;

(c) monetary allowances;

(d) overtime or penalty rates; and

(e) any other separately identifiable amounts.
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MCEA means the Minimum Conditions of Employment Act 1993 (WA).
NES is the National Employment Standards contained within the Fair Work Act 2009 (Cth).

Nominated Employee an Employee who has been nominated by the Employer to work an additional 0.5 hours of overtime per day
in accordance with the conditions detailed in clause 14.5.

Ordinary Hours means an average of 38 hours per week or 76 hours per fortnight.
Shift Worker means an Employee

(a) who works as per a continuous 24-hour roster and who, over the roster cycle, may be rostered to work
ordinary shifts on any of the seven days of the week; and

(b) who is regularly rostered on to work on Sundays and public holidays.

Standard Hourly Rate means hourly base rate of pay for Level 4 - Schedule A Salary Level for Skill Descriptor ‘Band 4’ in
Schedule B.

Union Delegate refers to a person employed by the Shire of Gingin who has been duly elected in accordance with the rules of the
relevant union to represent the interests of the workforce.

Union means the Local Government, Racing and Cemetries Union (WA) (LGRCEU) and/or the Western Australian Municipal,
Administrative, Clerical and Services Union of Employees (WASU).

5. Principles
The Employer and Union to this Enterprise Order agree that:

(a) It is their intention to respect and value the diversity of the work force by helping to prevent and eliminate
discrimination at their enterprise on the basis of race, colour, sex, sexual preference, age, physical or mental
disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or
social origin; gender identity and gender history.

(b) Any dispute concerning these provisions and their operation will be progressed initially under the dispute
resolution procedure in this Enterprise Order; and

(c) Nothing in these provisions allows any treatment that would otherwise be prohibited by anti-discrimination
provisions in applicable Commonwealth or State legislation.

No Further Claims

6.1 The Employer and Union agree that no further claims shall be sought for the duration of this Enterprise Order, unless
agreed by the parties. The Employer and Union further agree that the commitment given in this clause covers the field of
employment conditions, unless agreed by the Employer and Union and approved by the Commission.

6.2 If any provision of this Enterprise Order is declared or determined to be illegal or invalid by final determination of any
court of tribunal of competent jurisdiction, the validity of the remaining parts, terms or provisions of this Enterprise Order
shall not be affected, and the illegal or invalid part, term or provision shall be deemed not to be part of this Enterprise
Order or altered through agreement between Employee and Employer.

7. REQUESTS FOR FLEXIBLE WORKING ARRANGEMENTS

Employees may request a flexible working arrangement in accordance with the MCEA.
PART B - EMPLOYMENT ARRANGEMENTS

8. EMPLOYMENT CATEGORIES

Employees may be employed in any of the following categories:

8.1 Permanent Employment - Full-Time

A full-time Employee shall be employed to work an average of 76 ordinary hours per fortnight.

8.2 Permanent Employment - Part-Time

(a) A part-time Employee shall mean an Employee who works regularly for an average of less than 38 ordinary
hours in any week;

(b) Part time Employees will receive, on a pro rata basis, equivalent pay and conditions to those of full-time
Employees;

(c) By agreement an Employer and Employee may vary the agreed hours of work. In the event that an Employer
seeks to vary the agreed hours of work without the consent of the Employee, two weeks’ notice should be
provided.

8.3 Casual Employment (Non-Continuing)

(a) Casual Employees shall be paid a 25% loading, in addition to the ordinary hourly rate of pay for the
classification of work performed, in addition to any other penalty rate payable for ordinary hours of work
performed;

(b) The casual loading is paid as compensation in lieu of annual and personal leave, public holidays and severance

pay provided for by this Enterprise Order. Casual employees are entitled to access long service leave and
parental leave;

(c) Other leave provided for by this Enterprise Order shall not apply to casual Employees, with the exception of
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9.2

(d)
(e)

®

(2

unpaid personal leave, bereavement leave and paid and unpaid family and domestic violence leave.
A casual Employee shall also be paid shift loading if they are a Shift Worker.

A casual Employee must be engaged and paid for at least two (2) consecutive hours of work on each occasion
they are required to attend work.

A casual Employee, who works outside the ordinary hours of work prescribed by this Enterprise Order, shall be
entitled to the overtime rates prescribed in this Enterprise Order based on their ordinary casual rate.

The services of a casual Employee shall be terminated by one hour's notice given by either Employer or
Employee, or by payment of one hour's wages in lieu of notice;

Temporary Employment - Full Time or Part Time

(@

(b)

(©

Temporary employment shall mean an Employee employed for a specific project or program which the
Employer indicates at the time of engagement may not be ongoing; and

A temporary Employee shall be advised of their period of employment, hours of work, salary and classification
in writing prior to the commencement of employment.

A temporary employee is entitled to the same benefits as a full time employee on a pro rata basis with the
exception of redundancy payments as the employment is temporary in nature.

Right to Request Casual Conversion

A person engaged by the Shire as a regular casual Employee may request that their employment be converted to full-time
or part-time employment.

(@)

(b)

©

(d)
(e)

®

(@

(h)

(@)

@

(k)

A regular casual Employee means a casual Employee who has, in the preceding period of 12 months, worked a
pattern of hours on an ongoing basis which, without significant adjustment, the Employee could continue to
perform as a full-time Employee or part-time employee.

A regular casual Employee who has worked equivalent full-time hours over the preceding period of 12 months'
casual employment may request to have their employment converted to full-time employment.

A regular casual Employee who has worked less than equivalent full-time hours over the preceding period of 12
months' casual employment may request to have their employment converted to part-time employment
consistent with the pattern of hours previously worked.

Any request under this sub clause must be in writing and provided to the Employer.

Where a regular casual Employee seeks to convert to full-time or part-time employment, the Employer may
agree to or refuse the request, but the request may only be refused on reasonable grounds after consultation with
the Employee. Reasonable grounds for refusal include that:

(1) It would require a significant adjustment to the casual Employee's hours of work - that is, the casual
Employee is not truly a regular casual Employee.

(ii) It is known or reasonably foreseeable that the regular casual Employee's position will cease to exist
within the next 12 months;

(1ii) It is known or reasonably foreseeable that the hours of work which the regular casual Employee is
required to perform will be significantly reduced in the next 12 months.

(iv) It is known or reasonably foreseeable that there will be a significant change in the day and/or times at
which the Employee's hours of work are required to be performed in the next 12 months which cannot
be accommodated within the days and/or hours during which the Employee is available to work; or

v) Acceptance of the request by the Employer would contravene the merit selection employment
requirement contained in the Local Government Act 1995 (WA).

Where the Employer refuses a regular casual Employee's request to convert, the Employer must provide the
casual Employee with the employer's reasons for refusal in writing within 21 days of the request being made.

If the Employee does not accept the Employer's refusal, this will constitute a dispute that will be dealt with
under the dispute resolution procedure.

Where it is agreed that a regular casual Employee will have their employment converted to full-time or
part-time employment as provided for in this clause, the Employer and Employee must record the agreement in
writing.

The conversion will take effect from the date agreed between the Employer and the Employee.

Once a casual Employee has converted to full-time or part-time employment, the Employee may only revert to
casual employment with the written agreement of the Employer.

Nothing in this clause obliges a regular casual Employee to convert to full-time or part-time employment, nor
permits the Employer to require a regular casual Employee to so convert.

APPRENTICES

The terms of this Enterprise Order apply to apprentices, except where otherwise provided. Payment rates are included in
clause 15 - Salary.
Apprentices will receive notice of termination but will not receive redundancy pay in accordance with the Termination
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Change and Redundancy General Order [2005] WAIRC 01715; (2005) 85 WAIG 1667.

Apprentices may be engaged in trades or occupations that are declared or recognised by an apprenticeship authority. For
the purpose of this clause, apprenticeship authority means a State or Territory training authority with the responsibility for
the apprenticeship.

Where a statute or regulation relating to apprentices is in force in a State or Territory, that statute or regulation will
operate provided that the provisions of the statute or regulation are not inconsistent with this Enterprise Order.

An apprenticeship may be cancelled or suspended only in accordance with requirements of the apprenticeship training
agreement and the requirements of the relevant State or Territory legislation.

TERMINATION OF EMPLOYMENT
Notice of Termination - Employer

The Employer may end the employment of the Employee by giving them written notice or making a payment in lieu of
notice. The amount of notice required to be given by the Employer to the Employee is based upon the period of
continuous employment as follows:

Period of Continuous Service Period Notice
Not more than 1 year 1 week
More than 1 year but not more than 3 years 2 week
More than 3 years but not more than 5 years 3 week
Over 5 years of completed service 4 week

Note:  For the purposes of ending employment, this period of notice is increased by one week by the Employer if the
Employee is over 45 years old and has completed at least two years continuous service with the Employer. The
Employer may, instead of giving notice, pay the Employee wages equivalent to the required period of notice or
payment in lieu.

During a probationary period, either the Employer or the Employee may terminate employment relationship
with the giving of one week's notice, or payment in lieu of one week's salary.

Notice of Termination - Employee

The Employee may resign from employment by giving written notice to the Employer.

(a) The notice of termination required to be given by an Employee is the same as that required of an Employer,
except that there is no requirement on the Employee to give additional notice based on the age of the Employee
concerned.

(b) A shorter notice period may be negotiated between the Employee and the Employer.

Misconduct

The Employer may end the employment of an Employee without notice if the Employee engages in serious misconduct.
Similarly, the Employee may end their employment without notice if the Employer's conduct is clearly wrong, dangerous
or unsuitable for their employment.

(a) Conduct that is serious misconduct, includes the following:
@@ wilful or deliberate behaviour by an Employee that is inconsistent with the continuation of the
contract of employment;
(i1) conduct that causes serious and imminent risk to:
a the health or safety of a person; or
b the reputation, viability or profitability of the Employer’s business.
(iii) the Employee, in the course of the Employee’s employment, engaging in:
a theft; or
b fraud; or
c assault;
@iv) the employee being intoxicated at work;
) the employee refusing to carry out a lawful and reasonable instruction that is consistent with the
employee’s contract of employment.

(b) If at any time the Employee is charged with any criminal offence, or in such other serious matter the Employer
may suspend the Employee from duty, with pay, while the matter is investigated, if deemed necessary by the
Employer.

REDUNDANCY

An Employee is entitled to be paid redundancy pay by the Employer if the Employee's employment is terminated at the
Employer's initiative because the Employer no longer requires the job to be done by anyone, except where this is due to
the ordinary and customary turnover of labour.

The Employer may, in special circumstances, determine that benefits additional to those severance payments described in
this clause are to be paid to an Employee, however, details of those additional benefits and/or payments shall be published
in accordance with section 5.50(2) of the Local Government Act 1995 (WA).
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The Employer may, at its absolute discretion, provide outplacement/career development assistance where deemed
necessary. This benefit cannot be taken in cash or kind equivalent.

Employees made redundant prior to the completion of four years of continuous service will receive:

Employee's period of continuous service with the employer on termination Redundancy pay period
At least 1 year but less than 2 years 4 weeks
At least 2 years but less than 3 years 6 weeks
At least 3 years but less than 4 years 7 weeks

For employees made redundant with four years or more continuous service, a maximum payment shall be made to the
Employee limited to a maximum amount equal to 52 weeks’ salary, or an amount equal to no more than 12 months’
salary as set out below:

Employee's period of continuous service with the employer on redundancy Redundancy pay period
At least 4 years but less than 5 years 9 weeks

At least 5 years but less than 6 years 11 weeks

At least 6 years but less than 7 years 13 weeks

At least 7 years but less than 8 years 15 weeks

At least 8 years but less than 9 years 17 weeks

At least 9 years but less than 10 years 19 weeks

At least 10 years but less than 11 years 21 weeks

At least 11 years but less than 12 years 23 weeks

And so on until the maximum is hit 52 weeks (maximum)

For the purposes of this clause any entitlement that is available under the Payout of Accrued Personal Leave Provisions,
will be available if the Employees services are terminated by the Employer for reasons of genuine redundancy.

PART C — HOURS OF WORK AND RELATED MATTERS
HOURS OF WORK

Standard hours

(a) The ordinary/standard hours of work per week will be an average of 38 hours, inclusive of all categories of
leave.
(b) The average hours of work can be worked on one of the following basis:
(1) 38 hours over seven consecutive days or
(i1) 76 hours over fourteen consecutive days; or
(1ii) 114 hours over 21 consecutive days; or
(@iv) 152 hours over 28 consecutive days; or

Span of Ordinary Working Days

(a) Unless otherwise stated, the ordinary hours of work for all Employees shall be between Monday to Friday
(inclusive).
(b) The span of ordinary hours for Employees engaged in the following functions shall be Monday to Sunday
(inclusive):
(1) Caretakers/Hall Keepers
(i) Catering/Hospitality
(1ii) Cleaners
@iv) Community Ranger Services
(v) Community Services
(vi) Customer Service Centres

(vii) Garbage, Sanitary and Sullage Services
(viii) Parking Station Attendants

(ix) Recreation Centres

(x) Tourism

Spread of Ordinary Hours

(a) Unless otherwise stated, the span of ordinary hours of work shall be Monday to Friday (inclusive), between the
hours 6.00 am and 6.00 pm (including an unpaid lunch break of 30 minutes minimum).

(b) The spread of hours including start and finish times may be altered by agreement between the Employer and the
affected Employee.

(c) By mutual agreement the Employer and Employee may enter into arrangements to work reasonable additional

hours of work in accordance with the Act.
Maximum Ordinary Hours in a Day

(a) An Employee may work up to a maximum of 10 ordinary hours on any day/shift (excluding unpaid meal
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breaks) or, by agreement between the Employer and Employee, up to a maximum of 12 ordinary hours on any
day/shift.

(b) Length of the rest period

When overtime work is necessary it will be arranged wherever reasonably practicable for Employees to only
work up to 12 continuous hours and Employees must have at least 10 consecutive hours off duty between work
on successive days.

Changes to Employee Start, Finish and/or Meal Times

The Employer may vary an Employee’s start, finish and/or meal times (noting clause 13.1 of this Enterprise Order)
following consultation with that Employee, provided that such change is reasonable having regarded:

(a) The operational requirements of the Employer;

(b) The personal circumstances of the Employee;

() The observance of appropriate occupational health and safety standards; and
(d) The period of notice given to the Employee.

9-Day Fortnight

Employees on a 9-day fortnight will work standard hours of 7:00 a.m. to 4:00 p.m. spread over 9 days, enabling one
‘rostered day off” (RDO) to be accumulated per fortnight.

(a) The day preceding the RDO, Employees will work 7.00 am to 3.30 pm.

(b) The RDO will be taken without loss of pay in each fortnightly working cycle (Mon-Fri) in accordance with
current work practices.

(c) By agreement between the Employer and Employee, in special circumstances RDOs can be accrued, rather than
taken as the identified day off rostered in the working cycle.

Deductions for Leave

All leave taken for an Employee working on a 9-day fortnight will be deducted in accordance with the rostered shifts.
That is, leave will be deducted at the rate of 8.5 hours for each rostered workday and no deduction for leave will be made
for the RDO.

BREAKS

An Employee will not be required to work more than five hours without receiving an unpaid meal break of at least 30
minutes.

In the case of unforeseen circumstances, the meal break may be delayed and shall be taken as soon as practicable, subject
to the observance of appropriate health and safety standards.

All Employees covered by this Enterprise Order are entitled to a 15 (fifteen) minute paid morning tea break and a thirty
(30) minute (unpaid) lunch break per day. Necessary toilet breaks will be in addition to this.

(a) Morning tea and lunch breaks are to be taken where the Employee is working at the time unless they are close to
the depot and can within the time allocated travel to and from the depot, in which case the Employee may return
to the depot.

OVERTIME/ACCRUED TIME OFF
Eligibility for Payment of Overtime

(a) The Employer may require or request an Employee to work reasonable additional hours of duty at any time that
the Employee is required in accordance with the Act, and an Employee may refuse to work overtime in
circumstances where the working of such overtime would result in the Employee working hours which are
unreasonable having regard to:

1) any risk to employee health and safety;
(i1) the Employee's personal circumstances including any family responsibilities;
(iii) the needs of the workplace or enterprise;
@iv) the notice (if any) given by the employer of the overtime and by the employee of the employee’s
intention to refuse it; and
v) any other relevant matter.
(b) All overtime must be approved in advance.
(c) Overtime will be payable for duty that the Employer requires:
@) An Employee who is a non-shift worker, to perform on any day from Monday to Friday inclusive,

which is worked before the hours of 6.00 am and/or after 4.00 pm or between 6.00 am to 6.00 pm
which is beyond the normal span of hours for the day; and

(i1) An Employee who is a shift worker, to perform duty beyond their ordinary rostered hours of work.
Payment of Overtime

Overtime will be paid:
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(a) On a Monday to Friday, at the rate of time and a half for the first two hours, double time thereafter, and shall be
calculated on a daily basis;

(b) On Saturday, at time and a half for the first two hours and double time thereafter. All overtime worked after
midday on Saturday will be paid at double time;

() On Sunday all time shall be paid at double time; and

(d) On a public holiday all time shall be paid for at the rate of double time and a half.

14.3 Recall to Duty
An Employee recalled to work un-rostered overtime after leaving work shall be paid a minimum of three hours at
overtime rates.

14.4 Minimum Break

If directed to work by the Employer, the Employee will receive a ten-hour break (or less by agreement) after completing

overtime and commencing the next ordinary shift, or be paid at overtime rates for all duty performed until provided a ten-

hour break

14.5 Nominated Employees
Employees in Nominated Crews will be eligible for 30 minutes overtime built into each working weekday, subject to
reasonable additional hours. Overtime will only be payable upon completion of the required 8.5 hours for the day.

14.6 On Call

(a) By mutual arrangement with the Employer if an Employee agrees to be available for recall to work, the
Employee who is available to be called up to return to duty must be able to be contacted and immediately
respond to a request to attend work.

(b) An Employee who is called up to return to work will receive appropriate overtime rates for time required to
attend work. Actual time worked will be deemed to apply from the time the Employee leaves their normal
place of residence until they return home.

(c) An employee will receive an On Call allowance at the discretion of the Executive Manager for each day or part
thereof they are required to be on call.

PART D — PAY RELATED MATTERS
15. SALARY
15.1 Salary

(a) The new salary bands as indicated in Schedule A will be paid froml July 2026. This new salary band
incorporates the general rate paid for Adverse Working Conditions level 1 as detailed in clause 17.10.

(b) The rates in Schedule A represent an increase of 5.0% to wage rates from the first full pay period after 1 July
2026.

(c) The rates in Schedule A represent an increase of 4.0% to wage rates from the first full pay period after 1 July
2027.

Note:  Rates of pay are identified in Schedule A — Salary Schedule.

15.2 Service Pay
(a) The following weekly rates of service pay shall be payable to Employees bound by this Enterprise Order after 1

July 2026. These are the previous rates paid in the 2025/2026 financial year increased by 5%. The rates in this
table shall be adjusted each year by the immediately preceding March quarter Consumer Price Index figure for
Perth (based on the percentage change from the corresponding quarter of the previous year).

Service Pay Per Week Per Fortnight Per Annum
Year 1 $4.27 $8.55 $222.27
Year 2 $8.55 $17.10 $444.55
Year 3 $12.82 $25.65 $666.82
Year 4 $17.10 $34.20 $889.10
Year 5 $21.37 $42.74 $1,111.37
Year 6 $25.65 $51.29 $1,333.64
Year 7 $29.92 $59.84 $1,555.92
Year 8 $34.20 $68.39 $1,778.19
Year 9 $38.47 $76.94 $2,000.47
Year 10 $42.74 $85.49 $2,222.74
Year 11 $47.02 $94.04 $2,445.01
Year 12 $51.29 $102.59 $2,667.29
Maximum $52.57 $105.14 $2,733.63
(b) All Employees covered by this Enterprise Order shall be classified according to the Band structure set out in
Schedule B Skill Descriptors
() The Employer must advise their Employees in writing of their Band on commencement of employment and of

any subsequent changes to their Band. The Band must be determined by the Employer according to the skill
level or levels required to be exercised by the Employee in order to carry out the principal functions of their
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employment. A Band descriptor is set out in Schedule C.

Junior Rates

(a) Junior Employees will be paid the following percentage of the minimum adult rate of pay that is relevant to the
employee’s role classification.
Age % of base rate of pay
Under 17 years of age 55
17 years of age 65
18 years of age 100
Note:  Junior rates are not applicable if the Employee is remunerated in accordance with 14.4 Apprentice

Rates as indicated below.

(b) In situations where a junior Employee demonstrates to the satisfaction of the Chief Executive Officer, the ability
to perform at a satisfactory level in regard to the duties being performed and the relevant classification Band,
the Employer will pay 100% of the relevant base rate.

Apprentice Rates
(a) The weekly minimum wage rates for apprentices are calculated as a percentage of the Level 4 rate under the
Local Government Industry Award 2020.
(b) 1) Four-year apprenticeships
Did not complete Year 12 Completed Year 12
1% year 50% of Band 4 55% of Band 4
27 year 60% of Band 4 65% of Band 4
31 year 75% of Band 4 75% of Band 4
4™ year 90% of Band 4 90% of Band 4
(i1) Three-year apprenticeships
Did not complete Year 12 Completed Year 12
1% year 50% of Band 4 55% of Band 4
2nd year 70% of Band 4 70% of Band 4
3t year 90% of Band 4 90% of Band 4

MIXED FUNCTIONS AND HIGHER DUTIES
Mixed Functions

An Employer may direct an Employee to carry out any duties that are reasonably within the limits of the Employee’s
skill, competence and/or training. Such direction may include the use of tools, equipment and/or plant as may be
required, provided that the Employee has been properly trained in the use of such tools, equipment and/or plant.

Higher Duties

(a) An employee directed or appointed to relieve in a higher classified level position where the employee is
required to perform the substantive functions of the role for more than one day will be paid at the higher hourly
ordinary award rate.

(b) Higher duties will not be paid when the relieving employee is absent on any type of leave or a public holiday.
ALLOWANCES
Meal Allowance in relation to Overtime

(a) Where the Employer requires an Employee to work more than one hour of overtime and more than 10
continuous hours on any one day, exclusive of unpaid meal breaks, the Employee shall be paid a meal
allowance of $19.93. Where the Employer requires the Employee to continue working, for a further four hours
of continuous overtime work, the Employee shall be paid an additional meal allowance of $19.93.

(b) A meal allowance is not payable where the Employee has been notified in advance of the requirement to work
overtime or where a meal is provided by the Employer.

First Aid

(a) Where an Employee who holds an appropriate current senior first aid qualification is appointed by the Employer

to perform first aid duty they will be paid an additional weekly allowance of 51.8 cents per hour, up to a
maximum of $19.68 per week.

(b) This clause shall not apply where the requirement to hold a first aid certificate is a requirement of the position.
Vehicle
(a) Where an Employer requires an Employee to use their own motor vehicle in, or in connection with, the

performance of their duties such Employee will be paid an allowance for each kilometre of authorised travel a
rate of 98 cents per kilometre.

(b) An Employer may require an Employee to record full details of all such official travel requirements in a
logbook.
(c) Employees who may, from time to time, be granted conditional commuting use of a Shire vehicle may be

required to commence and finish work at various worksites within the Shire.
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Transfers, Travelling and Working Away from Normal Starting Point

(a) All Employees upon engagement will be given a starting point which will be, subject to below, the
commencement point of their daily work activities. This point will be known as the Employee's Usual Starting
Point. Unless otherwise provided, each Employee shall be attached to one normal starting point only.

(b) For the purposes of this clause, usual starting point shall mean a workshop, depot, office or facility to which the
Employee is usually assigned or any other designated starting and/or finishing point.

(c) At the direction of the Employer, an Employee may be attached to more than one usual starting point within the
Employer’s local government area where multiple starting points form part of the nature of the work being
performed.

(d) An Employee may be transferred to another usual starting point at any time by the giving of reasonable notice.

Excess Travelling and Fares

Where an Employer requires an Employee, other than a casual, to start work at a place away from the Employee’s usual
starting point, the Employer shall pay the Employee:

(a) Excess travelling

Travelling time at the Employee’s ordinary rate for all time reasonably spent by the Employee reaching and/or
returning from the job which is in excess of the time normally spent by the Employee in travelling between the
Employee’s usual residence and the Employee’s normal starting point; and

(b) Excess fares

Any fares reasonably incurred by the Employee, which are in excess of the fares normally incurred in travelling
between the Employee’s residence and the Employee’s usual starting point. The excess fares allowance will not
be paid where the Employee has an arrangement with the Employer for a regular vehicle allowance, is provided
with a vehicle by the Employer or is paid the allowance as provided in clause 17.3.

Reimbursement of Expenses

(@ All reasonable expenses incurred at the direction of the Employer, including out-of-pocket, accommodation and
travelling expenses, incurred in connection with the Employee’s duties shall be paid by the Employer and,
where practicable shall be included in the next pay period.

(b) The method and mode of travelling or the vehicle to be supplied or to be used shall be arranged mutually
between the Employer and the Employee. Travelling arrangements shall be agreed between the Employer and
the Employee in advance.

() The Employer may require the Employee to present proof of payment prior to the reimbursement.
Tool Allowance — Tradespersons and Apprentices

(a) Where the Employer requires a tradesperson or an apprentice tradesperson to supply and maintain tools
ordinarily required by the Employee in the performance of their duties as a tradesperson, the Employee shall be
paid an additional weekly amount of $22.25.

(b) This provision will not apply where the Employer provides the tradesperson or apprentice with the required
tools or while Employees are absent from work.

On-call Allowance

An employee who is on-call in accordance with clause 14.6 will be paid an on-call allowance as follows:
On-call allowance

per day
Monday to Friday, inclusive $29.45
Saturday $44.18
Sunday or a public holiday $58.90

Special Rates

All Employees working in shafts, trenches or excavations shall be paid the following monies in addition to their ordinary
rate of wage:

Per day
When working between 1.8 metres and 6.0 metres below the surface $2.71
When working more than 6.0 metres below the surface $3.84

Adverse Working Conditions

Outdoor operational and trade Employees engaged under this Enterprise Order shall be entitled to payment of an
additional hourly allowance for all time worked by direction under adverse, unpleasant, obnoxious or objectionable
conditions at the Levels defined below.

(a) Eligibility

(1) The payment of this allowance is in acknowledgement that, following the previous incorporation into
the hourly rate of the Industry Allowance, some adverse work conditions were not encompassed in
this payment. The Industry Allowance provided compensation for climatic conditions when working
in the open including dust blowing in the wind and working in sloppy or muddy conditions, the
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physical disadvantage of having to climb stairs or ladders, or work in confined spaces and working on
scaffolds or with makeshift appliances.

(i1) The Adverse Working Conditions allowance therefore provides, for relevant eligible employees,
compensation for those working conditions deemed over and above that provided under the previous
Industry Allowance.
(b) Adverse Working Conditions Definition
@@ Level 1 Working Conditions

Level 1 Working Conditions allowance compensates for the nature of moderately obnoxious,
offensive or dirty working conditions (over and above that already compensated by payment of the
Industry Allowance), which typically include:

a Cleaning of public toilets and animal shelters;

b Operating mechanical and pneumatic equipment;

[ Use of herbicides, insecticides and/or other poisonous or toxic substances;

d Collection, removal and/or disposal of non-putrescible waste; and

e Collection, removal and/or disposal of putrescible waste by mechanical means.

(i1) Level 2 Working Conditions

Level 2 Working Conditions allowance compensates for the nature of highly obnoxious, offensive or
dirty work, which typically includes:

a Clearing of sewer chokes;

b Maintenance and/or repair of sewerage equipment;

c Cleaning septic tanks, septic closets and/or chemical closets by mechanical means;

d Exhumation of graves;

e Collection, removal and/or disposal of putrescibles waste by other than by mechanical
means;

f Working at waste depots, waste collection and/or waste transfer stations (other than

Employees engaged in gardening and/or lawn maintenance and Employees engaged to work
in enclosed weighbridges);

g Employees engaged in the collection, removal and/or disposal of, sludge from cess pits
and/or grease traps.
(iii) Level 3 Working Conditions

Level 3 Working Conditions allowance compensates for the nature of extremely obnoxious, offensive
or dirty work in septic and sewerage treatment services, which typically includes:

a. Working in digestion tanks at sewerage treatment works;
b Entering and cleaning aeration ponds or wet wells at sewer pump stations;
c Working in live sewers; and
d Cleaning septic tanks, septic closets and/or chemical closets by other than mechanical
means.
(c) Payment Rate
@@ Level 1 Working Conditions

To provide general compensation for working in conditions as listed in Level 1 above, a flat hourly
rate will be paid to employees. This rate has been incorporated into the hourly rate and will therefore
be payable for the calculation of all leave and overtime payments.

(i1) Level 2 and Level 3 Working Conditions

An Employee shall be paid an additional hourly allowance for each hour worked under adverse
working conditions according to the following levels:

a. Level 2 Working Conditions - 3.5% of the Standard hourly rate; or

b. Level 3 Working Conditions - 5% of the Standard hourly rate.

17.11  Adjustment of Allowances

Allowances detailed below and described in clause 16 shall be increased on 1 July each year by the March to March
quarter Consumer Price Index change for Perth as published by the Australian Bureau of Statistics. The Allowances this
applies to in clause 16 are:

(a) Meal Allowance in Relation to Overtime
(b) First aid allowance
(c) Vehicle Allowance
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18.
18.1

18.2

18.3

18.4

18.6

18.7

18.8

18.9

19.
19.1

19.2

20.
20.1

20.2

21.

(d) Tool Allowance
(e) On-call Allowance
® Special Rates.
SUPERANNUATION

(a) The Employer will make superannuation contributions of 12% of the Employee’s salary, during the term of the
Enterprise Order, inclusive of payments made in accordance with the Superannuation Guarantee
Administration Act 1992 (Cth) and the Superannuation Guarantee Charge Act 1992 (Cth).

(b) Payments made by the Employer in excess of the amount prescribed in Superannuation Guarantee
Administration Act 1992 (Cth) and the Superannuation Guarantee Charge Act 1992 (Cth) (as varied from time
to time) will be contingent upon the Employee making extra contributions from their salary.

(c) Employees can elect to contribute a percentage of their salary to the Superannuation fund. Council will match
Employee contributions on a 'one for one' percentage basis, up to a maximum total contribution by Council up
to 15% including the voluntary superannuation contribution (membership of this component of the fund is
voluntary).

SoG Compulsory SoG Matching Total SoG Super Voluntary Super Total Super

Super Contribution Super Contribution Contribution Contribution Contribution

12% 0% 12% 0% 12%
12% 1% 13% 1% 14%
12% 2% 14% 2% 16%
12% 3% 15% 3% 18%

Employees shall have complete freedom of choice over the complying fund that the Superannuation Guarantee
Contribution (SGC) and any superannuation contributory funds are paid to, provided this is not changed more regularly
than annually.

The Employer must notify all new Employees of the entitlement to nominate a complying superannuation fund or
scheme.

Subject to the relevant superannuation legislation, if an Employee does not nominate a complying fund, then the default
fund shall be Aware Super or its successor.

Once the Employee nominates a complying superannuation fund or scheme the Employer must pay superannuation into
that complying superannuation fund or scheme.

Once the Employee nominates a complying superannuation fund or scheme the Employer is bound to pay this complying
superannuation fund or scheme unless employer and employee agree to change the fund or scheme.

The Employer must not unreasonably refuse to agree to a change of complying fund or scheme by the employee.

For any period or series of periods that an employee is off work due to illness, work related injury or personal injury
where they are paid either leave or workers compensation the Employer will continue to make the Employer
superannuation contributions consistent this clause.

At the request of the Employee, the Employer may from time to time vary the amount of the Employee’s contributions
towards superannuation by way of salary sacrifice and any variation will result in a lower cash component being paid.

PAYMENT OF WAGES

Wages shall be paid each fortnight. All timesheets are to be submitted on a daily basis for payment on the Thursday
(times may vary depending on banking institution) unless otherwise informed.

Employees who may suffer hardship as a result of late payment of wages may be paid in cash by the Shire at the
discretion of the Chief Executive Officer.

SALARY PACKAGING

Employees may, by written agreement with the Employer, enter into a salary packaging arrangement. Any arrangement
must comply with relevant taxation laws and the Employer will not be liable for additional tax, penalties or other costs
payable or which may become payable by the Employee.

During the life of this Enterprise Order the employer may investigate salary packaging options that may benefit the
employees.

PART E — LEAVE AND RELATED MATTERS

ANNUAL LEAVE

Annual Leave and related matters for Employees covered under this Enterprise Order are set out and provided for in the Act. This
clause supplements or deals with matters incidental to the Act’s provisions.

21.1

(a) Annual leave shall accrue at the rate of 22 days per annum.

(b) For those employees on a 9-day fortnight, an additional 1.8 hours per annum will be provided, made up of the
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21.2

21.3
214

215

22.

standard 152 hours, plus 2 x 8.5 hour days in lieu of the old Local Government public holidays, making a total
of 169 hours per annum.

By agreement between the Employer and an Employee, the Employee may request in writing up to 76 hours of annual
leave per annum be cashed out.

An employer and an employee may agree in writing to the cashing out for each particular amount of accrued paid annual
leave by the employee.

(@ An agreement must state:
(i) the amount of leave to be cashed out and the payment to be made to the employee for it; and
(i) the date on which the payment is to be made.

(b) An agreement must be signed by the employer and employee and, if the employee is under 18 years of age, by
the employee’s parent or guardian.

(c) The payment must not be less than the amount that would have been payable had the employee taken the leave
at the time the payment is made.

(d) An agreement must not result in the employee’s remaining accrued entitlement to paid annual leave being less
than 4 weeks.

(e) The employer must keep a copy of any agreement as an employee record.
A loading of 17.5% of salary shall be paid when the employee takes annual leave.
The Employer may require annual leave to be taken:

(a) During a business shut down such as a Christmas close-down; or

(b) When more than eight weeks’ leave is accrued.

Additional Purchased Leave

(a) By agreement between Employer and Employee, the Employee may, after successful completion of their
probationary period, buy an additional one weeks’ leave every 12 months.

(b) To do this the Employee will need to make a progressive payment from the Employee’s pay each fortnight over the
course of the year to an amount equivalent to the amount of additional annual leave the Employee wishes to
purchase.

(c) Purchased leave counts as service for all purposes.
(d) All agreements for purchased leave will be in writing and signed by the Employer and Employee.

(e) An Employee may elect to withdraw from a purchased leave agreement by giving notice in writing to the Employer.
The quantum of leave purchased to date may remain available to be taken.

PERSONAL/CARER’S LEAVE

Personal/Carer’s Leave and related matters for Employees covered under this Enterprise Order are set out and provided for in the
Act. This clause supplements or deals with matters incidental to the Act’s provisions.

22.1

222

223

Access to Personal/Carer’s Leave

(a) Paid personal leave is available to the Employee when they are absent:
@) Due to personal illness or injury (sick); or
(i1) For the purposes of caring for an immediate family or household member who is ill or injured and
requires the Employee's care and support (carer's leave); or
(iii) For an unexpected emergency affecting the member; or
@iv) Because of the serious illness, injury or death of an immediate family or household member

(compassionate leave).

(b) An Employee accessing personal leave is to advise their immediate Supervisor that they will not be available for
work by 7.00 am on the day they will not be available, or as soon as is reasonably practicable.

Compassionate (Bereavement) Leave

(a) An employee is entitled to 2 days of compassionate leave for each occasion (permissible occasion) when a
member of the employee’s immediate family, or a member of the employee’s household:

1) contracts or develops a personal illness that poses a serious threat to the Employee’s life; or
(ii) sustains a personal injury that poses a serious threat to Employee’s life; or
(iii) dies.
(b) An Employee taking compassionate leave who is required to travel a minimum of 300km outside of the Shire of
Gingin’s municipal boundaries is entitled to an additional one day’s compassionate leave, or greater amount at

the CEO’s discretion, for travel purposes. The Employer may require evidence from the Employee that travel
beyond 300km is required.

Immediate Family
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The term immediate family is an Employee's:
(a) Spouse or de-facto partner;
(b) Child;
(c) Parent;
(d) Grandparent;
(e) Grandchild;
() Sibling; or
(g) Child, parent, grandparent, grandchild or sibling of the Employee's spouse or de facto partner.
224 Production of Evidence
The Employee must, if required by the Employer, provide evidence that would satisfy a reasonable person to establish the
need for personal/carer’s leave.

23. COMMUNITY SERVICE LEAVE

23.1  Community Service Leave and related matters for Employees covered under this Enterprise Order are set out and provided
for in the Local Government Industry Award 2020, the NES and Council Policy. Clause 26 of theLocal Government
Industry Award 2020 states community service leave is unpaid leave, unless for the purpose of Jury Duty.

23.2  An Employee who engages in an eligible community service activity is entitled to be absent from their employment the
period consists of reasonable travelling time associated with the activity; reasonable rest time immediately following the
activity; or in the case of jury service, where the leave is consistent with the Employee’s statutory obligation and the
surrounding circumstances.

24. PARENTAL LEAVE

Parental Leave and related matters for Employees covered under this Enterprise Order are set out in the Local Government Industry
Award 2020 and provided for in the Fair Work Act 2009 (Cth).

25.
25.1

25.2

25.3

254

25.5

26.
26.1

26.2

26.3

26.4

27.
27.1

27.2
27.3

LONG SERVICE LEAVE

Long Service Leave shall be provided in accordance with relevant legislation including the Local Government (Long
Service Leave) Regulations 2024 (LSL Regulations). This includes entitlement to 13 weeks’ leave after 10 years of
reckonable service within local government.

An Employee may seck approval to take Long Service Leave:
(a) On half of the ordinary rate of pay; or
(b) On double the ordinary rate of pay.

Employees who terminate after seven years eligible service, and do not enter the service of another recognised Employer,
will be entitled to a payment in lieu of the amount of pro-rata leave in accordance with the Regulations.

Employees who have attained the initial pro-rata qualification entitlement (seven years’ service) may apply to access this
entitlement in instalments of not less than one week. In extraordinary circumstances periods of less than one week will be
permitted at the discretion of the CEO.

In exceptional circumstances, and at the Employer’s discretion, Employees who are entitled to pro-rata long service leave
may take time off up to the limit of the entitlement. Examples of exceptional circumstances include special family leave
and illness.

LEAVE WITHOUT PAY

Employees may apply to the Chief Executive Officer for leave without pay. In considering the request, the Chief
Executive Officer will, in the first instance, take into account the operational and financial implications for the Employer.
Consideration will also be given to the Employee’s reasons for the application.

An Employee must access any other relevant paid leave entitlements prior to taking Leave without Pay.

Leave without Pay will not be granted for the purposes of engaging in other employment unless such employment has a
direct benefit for the Employer.

The period of Leave without Pay shall not count for service for any purpose within this Enterprise Order (but may count
as reckonable service for the purposes of the LSL Regulations) , but shall not constitute a break in service.

PUBLIC HOLIDAYS

The employee is entitled to designated gazetted public holidays in accordance with the Public and Bank Holidays Act
1972 (WA) and the MCEA.

Public holidays are not absorbed against annual leave taken but represent an additional day.

(@ An Employer and Employee may agree to substitute a public holiday with an alternative day.

(b) Should an Employee be required to work on a designated public holiday they will be paid at the rate of double
time and half of their hourly rate.

(c) By mutual agreement between the Employer and the Employee(s) any of the nominated public holidays may be
swapped for an alternative time or day of significance to those Employee(s), on a one for one hour basis. That
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is, if an alternative day will be taken off in lieu, the Employee will not be eligible for any additional penalty
payments.

PART F — ORGANISATIONAL POLICIES AND PROCEDURES

The Employer shall ensure that all policies and procedures are communicated in writing to Employees. The Employee shall
familiarise themselves with and abide by all of the Shire of Gingin’s rules, regulations and policies as may be current from time to
time.

28. PROBATIONARY PERIOD

A three-month probationary period, which may be extended to six months, will apply for all new permanent Employees. Once
satisfactory performance has been achieved the Employee will be notified of successful completion of probationary period.

29. PERFORMANCE REVIEWS

The performance of each Employee who is employed for a term of more than one year is to be reviewed at least once in relation to
every year of the employment and will have Key Performance Indicators actioned.

30. TRAINING AND MULTI-SKILLING OF THE WORKFORCE
30.1 The Employer encourages training of its Employees and to that end endorses training programs that are of mutual benefit.
30.2 The Employer and Employees are committed to cooperating actively to increase efficiency and productivity within the

organisation, and to enhance the career opportunities and job security, through a greater commitment to training and job-
related skill development.

30.3 The Employer and Employees commit themselves to:
(a) Developing a more highly skilled and flexible workforce;
(b) Providing Employees with career opportunities through appropriate training to acquire skills; and
(c) Reviewing workplace practices to ensure positions are correctly classified and Employee's skills are utilised to
the fullest extent practicable.
31. EQUAL EMPLOYMENT OPPORTUNITY

The Employer and Union agree that:

31.1 It is their intention to achieve the principle objectives of the Equal Opportunity Act 1984 (WA), which are to respect and
value the diversity of the work force by helping to prevent and eliminate discrimination at their enterprise on the basis of
race, colour, sex, sexual preference, gender identity, gender history, age, physical or mental disability, marital status,
family responsibilities, pregnancy, religion, political opinion, national extraction or social origin;

31.2 Any dispute concerning these provisions and their operation will be progressed initially under the dispute resolution
procedure in this Enterprise Order; and

313 Nothing in these provisions allows any treatment that would otherwise be prohibited by anti-discrimination provisions in
applicable Commonwealth, State or Territory legislation.

32. OCCUPATIONAL SAFETY AND HEALTH

32.1 The Employer considers Occupational Safety and Health to be very important and therefore will make it part of the
employment contract. All Employees are to familiarise themselves and adhere to the Occupational Safety and Health

policy.

322 Employees shall report to a supervisor or manager, accidents at the Employers workplaces that can cause injury to
Employees and/or damage to the Employer's vehicles, buildings and other property.

323 The use of or being found under the influence of alcohol or illegal drugs may result in termination of employment.

33. FITNESS FOR WORK

33.1 It is a condition of employment that all Employees undergo a pre-employment medical, drug and alcohol screen. On
appointment relevant Employees may take an audio std (hearing test).

33.2 Where an Employee is returning to work after a prolonged illness, serious medical condition or surgery, the Employer

reserves the right to require the Employee to provide medical certification detailing that the Employee is fit to return to
work, not limited to this, also if reasonable to think unfit (based on standard advice).

333 As an extension of the Employer's commitment to all Employees, the Employer has a “Drug, Alcohol and Smoking
Policy” and it is a condition of employment that Employees permit the Employer, or an Employer nominated
representative, to conduct random Alcohol/Drug testing. The form or manner of testing is at the Employer's discretion.

33.4 Where the organisation has formed a reasonable suspicion that a person may be under the influence of alcohol or other
drugs and unfit for work, the Employee may be stood down from work immediately while the matter is investigated.

33.5 This process is not intended to punish affected Employees but to assist them in dealing with health related matters and
will be conducted by the Employer on a strictly confidential basis.

34. UNIFORMS

34.1 The employer will supply five (5) sets of uniforms consisting of pants and/or shirts (pro-rata for part time staff) per
annum, which will be replaced by the employer on a reasonable wear and tear basis.

34.2 (a) Field staff will be issued with:

1) a hi-visibility jumper annually,
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(i1) a 5-in-1 hi-visibility reflective jacket on a bi-annual basis,
(iii) safety boots,
these items will be replaced on a reasonable wear and tear basis.

(b) The Employer will reimburse the purchase price of safety boots upon production of receipts when specialised
boots are required for medical reasons and a letter from their medical provider is submitted.

343 The Employer will supply all relevant personal protective equipment (PPE) to perform the task/s asked by the Employer.

34.4 Employees will wear the full uniform while on duty and will be responsible for the laundering of the uniform.

345 The employee will be responsible for the replacement of any part of their uniform should it be lost or damaged through
the negligence of the employee. The employer will replace fair wear and tear only.

35. LICENCES

35.1 The Employer requires the Employee to be in possession of all appropriate and current certificates or licences relevant
to the performance of their duties and/or when operating or driving Employer equipment.

35.2 If an Employee loses their drivers licence, the Employee will be given the opportunity to attain an extraordinary licence.

However, if the Employee is unable to attain an extraordinary licence, and alternative duties requiring similar skills
cannot be arranged, the employee may be required to undertake duties at a lower skill level and corresponding pay rate
or terminated if nothing available.

353 When an Employee remains employed and regains their licence they will revert to their original position and rate of pay.

35.4 The Employer requires the Employee to immediately inform the Employer if there is any change to the status of their
licences. Failure to advise of loss of a licence, which is a mandatory requirement of the position, may result in
disciplinary action.

36. CONFIDENTIALITY OF INFORMATION
The Employee acknowledges that:

36.1 All information supplied by the Employer for the purposes of their duties performed is confidential, and is the sole and
exclusive property of the Employer, other than if required by law on both sides; and

36.2 Any information, data, reports, operations, dealings, records, materials, plans, statistics, finances or other agreements
(other than what is already in the public domain) of any kind relating to, or which could be applied to, the Employer, or
come into their possession during employment, shall become the property of the Employer.

PART G - CONSULTATION AND DISPUTE RESOLUTION
37. CONSULTATION PROCEDURE

Model consultation term

37.1 This term applies if the employer:

(a) has made a definite decision to introduce a major change production, program, organisation, structure or
technology in relation to its enterprise that is likely to have a significant effect on the employees; or
(b) proposes to introduce a change to the regular roster or ordinary hours of work of employees.
Major change
37.2 For a major change referred to in clause 37.1(a):
(a) the employer must notify the relevant employees of the decision to introduce the major change; and
(b) sub clauses 37.3 to 37.9 apply.

37.3  The relevant employees may appoint a representative for the purposes of the procedures in this term.
37.4 If:

(@ a relevant employee appoints, or relevant employees appoint, a representative for the purposes of consultation;
and
(b) the employee or employees advise the employer of the identity or representative;

the employer must recognise the representative.

37.5 As soon as practicable after making its decision, the employer must:

(a) discuss with the relevant employees:
1) the introduction of the change;
(ii) the effect the change is likely to have on the employees; and
(ii1) measures the employer is taking to avert or mitigate the adverse effect of the change on the

employees; and

(b) for the purposes of the discussion — provide, in writing, to the relevant employees:
(1) all relevant information about the change including the nature of the change proposed;
(ii) information about the expected effects of the change on the employees; and

(1ii) any other matters likely to affect the employees.
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37.6

37.7

37.8

37.9

However, the employer is not required to disclose confidential or commercially sensitive information to the relevant
employees.

The employer must give prompt and genuine consideration to matters raised about the major change by the relevant
employees.

If a term in this Enterprise Order provides for a major change to production, program, organisation, structure or
technology in relation to the enterprise of the employer, the requirements set out in sub clause 37.2(a) and subclauses 37.3
and 37.5 are taken not to apply.

In this term, a major change is likely to have a significant effect on employees if it results in:

(a) the termination of the employment of employees; or

(b) major change to the composition, operation or size of the employer’s workforce or to the skills required of
employees; or

() the elimination or diminution of job opportunities (including opportunities for promotion or tenure); or

(d) the alteration of hours of work; or

(e) the need to retrain employees; or

® the need to relocate employees to another workplace; or

(2) the restructuring of jobs.

Change to regular roster or ordinary hours of work

37.10

37.11
37.12

37.13

37.14

37.15
37.16

38.

For a change referred to in paragraph (1)(b):

(a) the employer must notify the relevant employees of the proposed change; and

(b) sub clauses (11) to (15) apply.

The relevant employees may appoint a representative for the purposes of the procedures in this term.
If:

(a) a relevant employee appoints, or relevant employees appoint, a representative for the purposes of consultation;
and
(b) the employee or employees advise the employer of the identity of the representative;

the employer must recognise the representative.

As soon as practicable after proposing to introduce the change, the employer must:

(a) discuss with the relevant employees the introduction of the change; and
(b) for the purposes of the discussion — provide to the relevant employees:
@@ all relevant information about the change, including the nature of the change; and
(i1) information about what the employer reasonably believes will be the effects of the change on the

employees; and

(ii1) information about any other matters that the employer reasonably believes are likely to affect the
employees; and

@iv) invite the relevant employees to give their view about the impact of the change (including any impact
in relation to their family or caring responsibilities).

However, the employer is not required to disclose confidential or commercially sensitive information to the relevant
employees.

The employer must give prompt and genuine consideration to matters raised about the change by the relevant employees.
In this term:

relevant employees means the employees who may be affected by a change referred to in subclause 37.1.

CHANGE MANAGEMENT

The following work practice improvements will be implemented as part of the Enterprise Order:

38.1

38.2
38.3

38.4

38.5
39.

Employer will operate an annual leave roster to ensure that maximum crew numbers are available during peak work
periods.

Employees are to be at the depot, or agreed place of work, prior to and in time to commence work at the agreed start time.

Plant operators are to complete pre-start checks of relevant plant each day and complete the daily defect and check list
report.

Employees, unless undertaking legitimate workplace duties, are not to return to the depot earlier than 15 minutes before
the agreed finish time for the day.

Employees will commit to ongoing negotiations for improved work practices.
DISPUTES RESOLUTION PROCEDURE

In relation to any dispute that arises concerning the terms or application of this Enterprise Order, or the Act, or the MCEA, the
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parties to the dispute will attempt to resolve the matter at the workplace level, including, but not limited to:

39.1
39.2

39.3

394

39.5
39.6

40.
40.1

40.2

40.3

41.

In the first instance by discussions between the Employee or Employees concerned and the relevant supervisor.

If such discussions do not resolve the dispute, discussions between the Employee or Employees concerned and more
senior levels of management (as appropriate).

A party to the dispute may appoint another person, organisation or association to accompany or represent them in relation
to the dispute.

If a dispute is unable to be resolved at the workplace, and all agreed steps for resolving it have been taken, the dispute
may be referred to the Western Australian Industrial Relations Commission for resolution by mediation and/or arbitration.

If either party refers the matter to mediation, both parties will participate in the mediation process in good faith.

It is a term of this Enterprise Order that while the dispute resolution procedure is being conducted work shall continue
normally unless an Employee has a reasonable concern about an imminent risk to their health or safety.

Union Delegates/Employee Rights
Role of Unions

The Employer acknowledges that unions have an important role to play in the change, consultation, collective negotiation,
communication, grievance and disciplinary processes. To that end, the Shire will support reasonable access by authorised
Union Industrial Organisers to the workplace asset out in the Act.

Union Delegates/Employee Representatives

The Employer will also support the roles of Union Delegates, who are authorised by their Union, and elected Employee
Representatives. These individuals will:

(a) Be treated fairly and be able to perform their Delegate's role without any discrimination or victimisation in their
employment.

And upon approval of the Executive Manager:

(b) Have reasonable access to facilities such as telephone, facsimile, photocopying, Internet and e-mail, for the
purpose of consulting with union members, employees and the union;

() Have access to reasonable information about the workplace and the business and be involved in genuine
consultation prior to decisions being taken, which impact on union members/employees;

(d) Be provided with reasonable paid time to represent the interests of union members/employees to the employer
and industrial tribunals;

(e) Be provided with reasonable paid time to research and prepare prior to all negotiations with management;

® Where appropriate, be able to consult with union members/employees during normal work hours; and

(g) Be able to consult with new employees as to their role, and provide information about their union.

Reasonable Paid Time

The amount of “reasonable paid time” referred to within this Enterprise Order will be agreed between the Workplace
Delegate and their Manager/Supervisor.

SETTLEMENT OF DISPUTE - TRAINING LEAVE

A Union delegate (or other Employee workplace representative) shall be entitled to, and the Employer shall grant, up to five days’
leave each year, non-cumulative, to attend courses conducted by an accredited training provider and approved by the Union on the
following conditions:

41.1

412
413
414

41.5

Al.

The scope, content and level of the courses are directed to the enhancement of the operation of the settlement of
dispute/dispute resolution procedure.

Reasonable notice (30 days) is given by the Union delegate or another workplace representative.
The taking of leave is arranged having regard to the operational requirements of the employer.

The Union delegate or another workplace representative taking such leave shall be paid all ordinary time earnings which
normally become due and payable during the period of leave.

Leave of absence granted pursuant to this clause shall count as service for all purposes of this Enterprise Order.
SCHEDULE A — SALARY LEVELS

EBA Rates from 1 July 2026

Classification % Hourly Rate Annual Weekly Fortnight
Level 3 — From 1 July 2026 5% $35.11 $69,371.74 $1,334.07 $2,668.14
Level 3 — From 1 July 2027 4% $36.51 $72,146.61 $1,387.43 $2,774.87
Level 4 — From 1 July 2026 5% $35.92 $70,985.93 $1,365.11 $2,730.23
Level 4 —From 1 July 2027 4% $37.36 $73,825.36 $1,419.72 $2,839.44

Level 4A — From 1 July 2026 5% $36.97 $73,053.15 $1,404.87 $2,809.74
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Classification % Hourly Rate Annual Weekly Fortnight
Level 4A — From 1 July 2027 4% $38.45 $75,975.28 $1,461.06 $2,922.13
Level 5 — From 1 July 2026 5% $37.56 $74,223.70 $1,427.38 $2,854.76
Level 5 — From 1 July 2027 4% $39.07 $77,192.65 $1,484.47 $2,968.95
Level 6 — From 1 July 2026 5% $39.30 $77,652.22 $1,493.31 $2,986.62
Level 6 — From 1 July 2027 4% $40.87 $80,758.31 $1,553.04 $3,106.09
Level 7 — From 1 July 2026 5% $39.95 $78,945.08 $1,518.17 $3,036.35
Level 7 — From 1 July 2027 4% $41.55 $82,102.88 $1,578.90 $3,157.80
Level 8 — From 1 July 2026 5% $42.39 $83,755.58 $1,610.68 $3,221.37
Level 8 — From 1 July 2027 4% $44.08 $87,105.81 $1,675.11 $3,350.22
Level 9 — From 1 July 2026 5% $44.97 $88,853.75 $1,708.73 $3,417.45
Level 9 — From 1 July 2027 4% $46.77 $92,407.90 $1,777.07 $3,554.15
Level 9A — From 1 July 2026 5% $46.81 $92,495.30 $1,778.76 $3,557.51
Level 9A — From 1 July 2027 4% $48.68 $96,195.11 $1,849.91 $3,699.81
A2. Apprentices (4 Years) — All percentages calculated at Level 4 of the Award (Year 1 from 1 July 2026)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $17.96 $35,492.96 $682.56 $1,365.11
Second Year 60% $21.55 $42,591.56 $819.07 $1,638.14
Third Year 75% $26.94 $53,239.45 $1,023.84 $2,047.67
Fourth Year 90% $32.33 $63,887.33 $1,228.60 $2,457.21
A3. Apprentices (3 Years) — All percentages calculated at Level 4 of the Award (from 1 July 2026)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $17.96 $35,492.96 $682.56 $1,365.11
Second Year 60% $25.15 $49,690.15 $955.58 $1,911.16
Third Year 75% $32.33 $63,887.33 $1,228.60 $2,457.21
A4. Apprentices (4 Years) — All percentages calculated at Level 4 of the Award (from 1 July 2027)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $18.68 $36,912.68 $709.86 $1,419.72
Second Year 60% $22.42 $44,295.22 $851.83 $1,703.66
Third Year 75% $28.02 $55,369.02 $1,064.79 $2,129.58
Fourth Year 90% $33.62 $66,442.83 $1,277.75 $2,555.49
AS. Apprentices (3 Years) — All percentages calculated at Level 4 of the Award (from 1 July 2027)
Apprenticeship Year % Hourly Rate Annual Weekly Fortnight
First Year 50% $18.68 $36,912.68 $709.86 $1,419.72
Second Year 60% $26.15 $51,677.75 $993.80 $1,987.61
Third Year 75% $33.62 $66,442.83 $1,277.75 $2,555.49

SCHEDULE B — SKILL DESCRIPTORS

This Enterprise Order structure consists of entry level skill-based ‘Bands’ defined according to the following skill descriptors and
read in conjunction with the Employer’s relevant salary system. Various positions may also require Employees to hold and
maintain appropriate licences, certificates and/or tickets for the operation of machinery, plant and/or tools.

BAND 1 — (87.5% relativity)

Band 1 covers entry level for operational Employees with minimal experience and qualifications.

B1.1 Authority and accountability

Completion of generic and basic tasks involving the utilisation of basic skills under established practices and procedures.
Individual or team work is closely monitored under direct supervision.

B1.2 Judgement and problem solving

Judgement is minimal and work activities include routine and clearly defined work which is coordinated by other
Employees. The tasks to be performed may involve the use of a basic range of tools, techniques and methods within a
limited range of work.
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B1.3 Specialist knowledge and skills

Job specific knowledge and skill are obtained through on-the-job training and workplace based induction training.
Bl1.4 Management skills

Not required at this Band.
B1.5 Interpersonal skills

Limited to basic communications with other staff and possibly with the public.
Bl1.6 Qualifications and experience

An Employee in this band will have commenced on-the-job training, which may include an induction course.
BAND 2 (92.5% relativity)

Band 2 covers operational Employees undertaking duties and responsibilities in excess of Band 1 with relevant local government
industry or equivalent experience.

B2.1 Authority and accountability

Completion of basic tasks involving the utilisation of a range of basic skills under established practices and procedures.
Work is monitored under supervision either individually or in a team environment.

B2.2 Judgement and problem solving

Judgement is limited to the tasks to be performed and may involve the use of a limited range of tools, techniques and
methods within a specified range of work. An Employee may resolve minor problems that relate to immediate work tasks.

B2.3 Specialist knowledge and skills

Obtained through on-the-job training and workplace induction training. Off-the-job training which may include
accredited short courses

B2.4 Management skills
Not required at this Band.
B2.5 Interpersonal skills
Limited to basic communications with other staff and possibly with the public.
B2.6 Qualifications and experience
Completion of Year 10 and/or an appropriate labour market program or similar work/skills.
BAND 3 (96% relativity)

Band 3 covers operational Employees undertaking duties and responsibilities in excess of Band 2; and entry level administrative
Employees.

B3.1 Authority and accountability

Responsible for completion of regularly occurring tasks with general guidance on a daily basis. May supervise work or
provide on-the-job training, based on their skills and/or experience, to Employees of the same or lower Bands.

B3.2 Judgement and problem solving

Personal judgement is required to follow predetermined procedures where a choice between more than two options is
present. Work performed falls within general guidelines but with scope to exercise discretion in the application of
established practices and procedures.

B33 Specialist knowledge and skills

Application of developed skills acquired through on-the-job training or accredited external training over a number of
months. Positions may require demonstrated competence in administrative areas.

B34 Management skills
Not required at this Band.
B3.5 Interpersonal skills

Positions at this level require communication skills to enable them to effectively communicate with clients, other
Employees and members of the public and in the resolution of minor matters.

B3.6 Qualifications and experience

Qualifications or relevant experience commensurate with the requirements of work in this Band, which may be acquired
through a Certificate II or a ‘non-trades’ Certificate III, however described.

BAND 4 (100% relativity)

Band 4 covers operational and administrative Employees undertaking duties and responsibilities in excess of Band 3 and entry level
for technical and trades Employees.

B4.1 Authority and accountability

Work performed is within general guidelines. May supervise work or provide on-the-job training, based on their skills
and/or experience, to Employees of the same or lower Bands. Responsible for leading Employees in operational duties or
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B4.2

B4.3

B4.4

B4.5

B4.6

the application of trades, administrative or technical skills.
Judgement and problem solving

The nature of the work is clearly defined with procedures well understood. Tasks performed may involve selection from
a range of existing techniques, systems, equipment, methods or processes. Guidance is available from more senior staff.

Specialist knowledge and skills

Requires demonstrated competence in a number of key skill areas related to major elements of the job. Proficiency in the
application of standardised procedures and practices. May also include the operation of tools, plant, machinery and/or
equipment, commensurate to the requirements of the position. Performance of trades and non-trade tasks incidental to the
work.

Management skills

Provide Employees with on-the-job training, guidance and basic knowledge of workplace policies and procedures.
Positions may lead small groups of Employees at the ‘work face’.

Interpersonal skills

Positions at this level require effective communication skills to enable them to communicate with clients, other
Employees and members of the public and in the resolution of routine and usual matters.

Qualifications and experience

Qualifications or relevant experience commensurate with the requirements of work in this Band which may be acquired
through:

(a) Trade Certificate or equivalent;
(b) Completion of accredited/industry based training courses equivalent to a Certificate [V (non-trade); or
() Knowledge and skills gained through on-the-job training.

BAND 5 (110% relativity)

Band 5 covers technical, administrative and trades Employees undertaking duties and responsibilities in excess of Band 4.

B5.1

B5.2

B5.3

B5.4

B5.5

B5.6

Authority and accountability

The exercise of discretion within standard practices and processes and may exercise high precision occupational skills
using various specialised techniques, systems, equipment, methods or processes. Positions provide local decisions,
direction, leadership and on-the-job training to supervised Employees or groups of Employees.

Judgement and problem solving

Skills to solve problems which require assessment of a range of options having elements of complexity in reaching
decisions and making recommendations. For supervisors, the work processes often requires the quantification of the
amount of resources needed to meet those objectives. Assistance may be readily available from other staff in the work
area in solving problems.

Specialist knowledge and skills

Specialist knowledge in a number of advanced skill areas relating to the more complex elements of post-trades or
specialist disciplines either through formal training programmes or on-the-job training.

Management skills

May require skills in co-ordinating a team of Employees, to motivate and monitor performance against work outcomes.
Positions may lead large groups of Employees at the ‘work face’.

Interpersonal skills

Persuasive communication skills are required to participate in specialised discussions to resolve issues, including
explaining policy to the public and/or others and reconcile different points of view.

Qualifications and experience

Positions require thorough working knowledge and experience of all work procedures for the application of technical,
trades or administrative skills, based upon suitable certificate or post-certificate-level qualifications which may include:

(a) Post-trade certificate and/or other post-secondary qualification below diploma or degree; or

(b) Extensive knowledge and skill gained through on-the-job training commensurate with the requirements of the
work in this Band.

BAND 6 (120% relativity)

Band 6 covers administrative, technical or trades Employees undertaking duties and responsibilities in excess of Band 5

B6.1

B6.2

Authority and accountability

May be responsible to provide a specialised/technical service and to complete work with elements of complexity. May
make internal and external recommendations which represent the Employer to the public and/or other organisations.
Employees are accountable for the quality, effectiveness, cost and timeliness of the programs, projects or work plans
under their control and for safety and security of the assets being managed.

Judgement and problem solving
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B6.3

B6.4

B6.5

B6.6

Judgement and problem solving are made where there is a lack of definition requiring analysis of a number of options.
Typical judgements may require variation of work priorities and approaches, some creativity and originality may be
required. Guidance and counsel may be available within the time available to make a choice.

Specialist knowledge and skills
Positions have advanced knowledge and skills in a number of areas where analysis of complex options is involved.
Management skills

May provide higher level supervision of groups of operational, administrative, trades or technical Employees. Employees
supervised may be in a number of different work areas, requiring motivation, monitoring, managing and co-ordination to
achieve specific outputs. Positions may require an understanding and implementation of relevant employment policies
and practices.

Interpersonal skills

Skills to communicate with Employees in lower Bands and the public. Employees in this Band are expected to write
detailed and non-standard reports and correspondences in their field of expertise.

Qualifications and experience

Positions require working knowledge and experience of all work procedures for the application of technical, trades or
administrative skills in the most complex areas of the job and suitable qualifications, which may include:

(a) Diploma or advanced diploma; or

(b) Appropriate in-house training or equivalent.

BAND 7 (130% relativity)

Band 7 covers specialist technical Employees undertaking duties in excess of Band 6 and entry level for graduate professional
Employees.

B7.1

B7.2

B7.3

B7.4

B7.5

B7.6

Authority and accountability

Provides professional and/or specialist technical services to complete assignments or projects in consultation with other
Employees. May work with a team of Employees requiring the review and approval of more complex elements of the
work.

Judgement and problem solving

Problems require assessment of a range of options having elements of complexity in reaching decisions and making
recommendations. Precedent is available from the Employer’s internal sources, and assistance is usually available from
other professional and/or specialist technical Employees in the work area.

Specialist knowledge and skills

Positions require considerable knowledge and a level of skill in a specific area to resolve issues having elements of
complexity which may not be clearly defined.

Management skills
May manage minor projects involving Employees in lower Bands and other resources.
Interpersonal skills

Persuasive skills are required to participate in technical discussions to resolve problems, explain policy and reconcile
viewpoints. Employees may write reports in the field of their expertise and/or prepare external correspondence.

Qualifications and experience

Skills and knowledge needed are beyond those normally acquired through the completion of secondary education alone
and normally acquired through completion of a degree with little or no relevant work experience, or a diploma with
considerable work experience.

BAND 8 (145% relativity)

Band 8 covers professionals/specialists positions that provide both advisory and project management responsibilities in excess of
Band 7. The positions in Band 8 generally have a major impact upon the day-to-day operations of a function, department or work
area of the Employer./

B8.1

B8.2

B8.3

Authority and accountability

Provides a specialist service in the completion of work and/or projects which have elements of complexity (composed of
many parts that may be more conceptual than definite).

Judgement and problem solving

Positions require the interpretation of information and development of suitable procedures to achieve satisfactory
outcomes. The nature of the work is usually specialised with methods, procedures and processes developed from theory
or precedent. Decision making requires analysis of data to reach decisions and/or determine progress.

Specialist knowledge and skills

Positions require the application of extensive knowledge and a high level of skill in a specific area to resolve issues
having elements of complexity.
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B8.4

B8.5

B8.6

Job
Classification

Authority and
accountability

Judgement and
problem solving

Specialist
knowledge and
skills

Management
skills

Interpersonal
skills

Qualifications
and experience

Job
Classification

Authority and
accountability

Management skills
May manage more complex projects involving people and other resources.
Interpersonal skills

Interpersonal skills in leading and motivating Employees in different teams/locations may be required, as well as
persuasive skills to resolve problems or provide specialised advice.

Qualifications and experience

Positions at this level would have supplemented base level professional qualifications with additional skills training.
Considerable practical experience or skills training would be required to effectively control key elements of the job.

SCHEDULE C — BAND INTERPRETATIONS

BAND 2: BAND 3: BAND 4 - 4A:

Entry level and operational Operational employees undertaking Operational employees undertaking duties and
employees with minimal experience duties and responsibilities in excess of responsibilities in excess of Band 3 and entry level for
and limited local government Band 2 technical and trades employees

industry or equivalent experience

eCompletes limited tasks utilising a eCompletes regularly occurring tasks with eWork performed is within general guidelines.

range of basic skills under eneral guidance on a daily basis. . . . .

5o . & gu Y eMay supervise work or provide on-the-job training, based on
established practices and procedures. . . . SO .
eMay supervise work or provide on-the-job their skills and/or experience, to employees of the same or

eWork is supervised, either training, based on their skills and /or lower levels.

individually or in a team experience, to employees of the same or . . . .

. 4 P POy eLeads employees in operational duties, and applies trades,
environment. lower bands. . . . )
administrative or technical skills.

eJudgement is limited to tasks to be ePersonal judgement is required to follow oThe nature of the work is clearly defined with procedures well

performed and may involve using a predetermined procedures where a choice understood, with guidance available from senior staff.

limited range of tools, techniques between more than two options is present. . .

i PSS eTasks performed may involve selecting from a range of
and methods within specific job o S o . .
description. ePerforms work within general guidelines, existing techniques, systems, equipment, methods or processes.
with scope to exercise discretion in

eMay resolve minor problems relating applying established practices and

to immediate work tasks. procedures.
eObtained on-the-job training and o Applies developed skills acquired through eDemonstrates competence in a number of key skill areas related

workplace induction training. on-the-job training or accredited external to major elements of the job, and proficient in applying

. .. . training over a number of months. standardised procedures and practices.

¢ Off-the-job training may include

accredited short courses. eDemonstrated competence in eMay also operate tools, plant, machinery and/or equipment

administrative areas may be required. applicable to the requirements of the position, and performs

trades and non-trades tasks incidental to the work.

eNot required. eNot required eProvides employees on-the-job training, guidance and basic
knowledge of workplace policies and procedures, and may lead
small groups of employees at the ‘work face’.

eLimited to basic communication eRequires communication skills necessary eRequires effective communication skills to communicate with
with other staff and possibly the to communicate with clients, employees clients, employees, members of the public, and in the resolution
public. and members of the public, and in of routine and usual matters.

resolution of minor matters.

eCompletion of Year 10 and/or an eQualifications or relevant experience to eQualifications or relevant experience for work done in this
appropriate labour market program fulfil the requirements of work at this band may be acquired via: trade certificate or equivalent; or
or similar work/skills band, which may be acquired through a completion of accredited/industry-based training courses
Certificate II or a ‘non-trades’ Certificate equivalent to a Certificate IV (non-trade); and/or knowledge
III, however described. and skills gained through on-the-job training.
BAND 5: BAND 6: BAND 7:
Technical and trades employees undertaking duties Technical or trades employees Specialist technical employees undertaking
and responsibilities in excess of Band 4 undertaking duties and responsibilities duties in excess of Band 6, and entry level
in excess of Band 5 for graduate professional employees
eExercises discretion within standard practices and eMay provide specialised/technical service ~ eProvides professional and/or specialist
processes, and may utilise high precision occupational and work with elements of complexity, technical services to complete assignments or
skills incorporating various specialised techniques, and make internal and external projects in consultation with other employees.
systems, equipment, methods or processes. recommendations representing the .
. eMay work with a team of employees to
employer to the public and/or other

eMakes local decisions; directs, leads and trains on-the-
job supervised employees or groups of employees.

P review and approve more complex elements
organisations.
of the work.

e Accountable for the quality,

effectiveness, cost and timeliness of

programs, projects or work plans under

their control, and for safety and security

of assets.
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Judgement and
problem solving

Specialist
knowledge and
skills

Management
skills

Interpersonal
skills

Qualifications
and experience

Job Classification

Authority and
accountability

Judgement and
problem solving

Specialist
knowledge and
skills

ePossesses problem solving skills with the ability to
assess a range of options with complex elements in order
to reach decisions and make recommendations. For
supervisors, the work processes often require quantifying
resources needed to meet objectives.

® Assistance may be available from other relevant staff in
solving problems.

eSpecialist knowledge in a number of advanced skill areas
relating to more complex elements of post-trades or
specialist disciplines, either through formal training
programs or on-the-job training.

eMay require skills in coordinating a team of employees,
to motivate and monitor performance against work
outcomes required.

eMay lead large groups of employees at the “work face’.

ePersuasive communication skills are required to
participate in specialised discussions to resolve issues,
including explaining policy to the public and/or others,
and reconcile different points of view.

eKnowledge and experience of all work procedures to
apply technical, trades or administrative skills based on
suitable certificate or post-certificate level qualifications.
These may include: post-trade certificate and/or other
post-secondary qualification below diploma or degree; or
extensive knowledge and skill gained via on-the-job
training commensurate with the requirements of the
work in this band.

BAND 8:

Professional/specialist positions that provide both advisory and project
management responsibilities in excess of Band 7; this level generally has
a major impact upon the day-to-day operations of a function,

department, or work area of the employer

eProvides a specialist service in the completion of work and/or projects
which contain complex elements (composed of many parts that may be

more conceptual than definite).

eInterpretation of information and development of suitable procedures to

achieve satisfactory outcomes.

o The nature of the work is usually specialised with methods, procedures and

processes developed from theory or precedent.

e Judgement exercised and problems solved
where there is a lack of definition
requiring analysis of a number of options.

eTypical judgements may require variation
of work priorities and approaches, and
some creativity and originality may also
be required. Guidance and counsel may
be available within allocated time frame
to make a choice.

e Advanced knowledge and skills in a
number of areas where analysis of
complex options is involved.

eMay provide higher level supervision to
groups of operational, administrative,
trades or technical employees who may
be in different work areas who require
motivation, monitoring, managing and
coordination to achieve specific outputs.

eMay need an understanding of, and be
able to implement, relevant employment
policies and practices.

o Skills to communicate with employees in
lower bands and the public.

eEmployees in this band are expected to
write detailed non-standard reports and
correspondence in their fields of
expertise.

eWorking knowledge and experience of all
work procedures to apply technical,
trades or administrative skills in complex
areas of the job.

eQualifications may include: diploma or
advanced diploma; or appropriate in-
house training or equivalent.

BAND 9 - 94:

expertise.

eProblems require the ability to assess a range
of options with complex elements in order to
reach decisions and make recommendations.
Precedent is available from internal sources,
and assistance is usually obtainable from
other professional and/or specialist technical
employees in the work area.

eConsiderable knowledge and level of skill in
a specific area to resolve issues with complex
elements which may not be clearly defined.

eMay manage minor projects involving
employees in lower bands and other
resources.

ePersuasive skills are required to participate in
technical discussions to resolve problems,
explain policy and reconcile viewpoints.

eEmployees may write reports in the field of
their expertise and/or prepare external
correspondence.

o Skills and knowledge are beyond those
normally acquired through the completion of
secondary education alone, and normally
acquired through completion of a degree with
little or no relevant work experience, or a
diploma with considerable work experience.

Senior and experienced professionals undertaking duties and
responsibilities in excess of Band 8. Positions at this level involve key
specialists in a specific field and undertake a management function

eEffectively manages major sections or projects within the area of

eProvides a professional advisory role to people within or outside the
employer on major areas of policy or key issues of significance to the
organisation. Such advice may commit the employer and have substantial
impact upon external parties dealing with the employer.

o The position’s influence is important to the overall performance of the

function.

ePositions would have a high level of independence, and would determine

and/or oversee the framework for problem solving or set strategic plans.

eDecision making requires analysis of data to reach decisions and/or

determine progress.

o Applies extensive knowledge and a high level of skill in a specific area to

resolve issues with complex elements.

eMay represent management or employer in the resolution of problems.

eKnowledge and skills are required to direct and control a key function of

the employer or major functions within a department.

eExpert knowledge and skills are required involving elements of creativity
and innovation to address and resolve major issues.
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Management
skills

eMay manage more complex projects involving people and other resources.

ePosition incumbents may direct professional or other staff in planning,
implementing and reviewing major programs, as well as participating as
a key member of a functional team.

ePositions in this band may also manage staff, resolve operational

problems and participate in a discrete management team to resolve key
problems.

Interpersonal
skills

eInterpersonal skills in leading and motivating employees in different
teams/locations may be required, as well as persuasive skills to resolve
problems or provide specialised advice.

eInterpersonal skills in leading and motivating staff are required in this
band, as well as the ability to persuade, convince or negotiate with staff,
clients, members of the public, tribunals, and persons in other
organisations in the pursuit and achievement of specific and set
objectives.

eCommunication skills may be required to enable provision of key advice
both within and outside the employer, and to liaise with external bodies.

Qualifications
and experience

eBase level professional qualifications supplemented with additional skills
training.

eConsiderable practical experience or skills training is required to
effectively control key elements of the job.

eRelevant degree or equivalent with extensive practical experience.

Job Classification

BAND 10:
Employees with a management focus on the attainment of
operational and strategic objectives

BAND 11:

Employees with a management focus on the attainment of operational
and strategic objectives undertaking duties and responsibilities in
excess of Band 10

Authority and eMakes determinative decisions and is accountable under delegated eMakes determinative decisions and is accountable under delegated
accountability authority. authority.

eInfluences day-to-day and/or strategic direction of a department. eInfluences day-to-day and/or strategic direction of a department.

eMay lead development and/or implementation of policy. eLeads policy development and implementation.
Judgement and eResolves problems requiring analytic reasoning and integration of wide- ~ eResolves problems requiring highly analytical reasoning and integration of

problem solving

ranging and complex information.

eHigh level of independence in determining direction and approach to
issues.

wide-ranging and highly complex information.

eHigh level of independence in determining direction and approach to
issues.

Specialist ePositions require application of a range of specialist knowledge and ePositions in this band require application of a wide range of specialist
knowledge and skills, including relevant legislation, policies and other areas of knowledge and skills, including relevant legislation, policies and other
skills precedent. areas of precedent.
Management skills e Applies developed management skills to establish and/or monitor goals e Applies highly developed management skills to establish and/or monitor
and objectives. goals and objectives.
eManages employees, budgets, work programs or major projects of the eManages employees, budgets, work programs or major projects of the
employer or a department utilising leadership, evaluation and employer or a department utilising leadership, evaluation and monitoring
monitoring skills to achieve objectives. skill to achieve objectives.
e Able to generate innovative approaches to more effectively deploy ¢ Ability to generate innovative approaches to more effectively deploy
resources, meet changing circumstances and improve services. resources, and meet changing circumstances and improve services.
Interpersonal skills  eEmployees in this band are required to use highly developed ePositions in this band require highly developed interpersonal skills to

interpersonal skills to influence, persuade and/or motivate others to
achieve objectives critical to the employer, and to resolve conflict.

influence, persuade and/or motivate others to achieve objectives critical to
the employer, and to resolve complex conflict situations.

Qualifications and
experience

¢ A relevant degree or equivalent and management experience.

¢ A relevant degree or equivalent and significant management experience.
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Appellant cross-examined about the Harper and West Recordings [196]
Public Interest Disclosure [201]
Appellant’s relationship with her colleagues [204]
Michelle Maher’s Evidence [210]
Selection panels [223]
Document storage [231]
Cross-examination of Ms Maher [237]
Questions from the Board [251]
Evidence of Ms Lina Barbato [257]
Response to the stealing claim [262]
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Reasons for Decision
1 This is the unanimous decision of the Public Service Appeal Board (Board).

2 The case involves an appeal by Ms Sasha Kazemi (appellant) of a decision the Chief Executive Officer of the Chemistry
Centre (WA) as the Employing Authority of Chemistry Centre (WA) (respondent), that resulted in the termination of her
employment.

3 The appellant, who was employed by the respondent as a Scientist (Chemist and Research Officer - Specified Calling Level 2),
was dismissed from her employment on 27 November 2024 (dismissal) and paid salary in lieu of notice.

4 In a letter providing the reasons for her dismissal, the respondent advised that the appellant was being dismissed for repeatedly
accessing confidential information she was not authorised to access and, in some instances, disclosing that information to third
parties without authorisation (dismissal letter): Exhibit ASS.

5 On 18 December 2024, the appellant filed an appeal against her dismissal under s 78 of the Public Sector Management
Act 1994 (WA) (PSM Act) (appeal). By way of relief, the appellant asked the Board to exercise its discretion to adjust the
respondent’s decision, with the effect that she be re-instated to her former position.

6  For the reasons to follow, the Board explains why we have determined that it is not appropriate to adjust the respondent’s
decision and why we consider the appellant’s dismissal was not harsh or unfair.

Appeals to the Board
7  As astarting point, it is worth providing a brief description of the following:
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10

11

12
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14

15
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20

21

(a) why the Board has the jurisdiction to hear the appeal;
(b) the powers the Board has in dealing with the appeal; and
() the matters the Board may consider in an appeal.

On this, Part 5 of the PSM Act applies to ‘Public Service Officers’ and other prescribed employees (public sector employees)
in relation to any suspected breaches of discipline, including acts of misconduct (disciplinary matter).

Under s 80 of the PSM Act, a public sector employee who is found to have engaged in an act of misconduct commits a ‘breach
of discipline’ and is liable to face disciplinary action (disciplinary decision).

The PSM Act includes in its definition of ‘disciplinary action’ under s 80A ‘a reprimand, fine, transfer, reduction in
remuneration or classification and dismissal’ (disciplinary action). Section 82A sets out how an employing authority deals
with a disciplinary matter.

On the date the appellant was dismissed, appeals of decisions by an employing authority to take disciplinary action were to be
referred to the Board by an affected public sector employee under s 78 of the PSM Act and s 80I(1)(b) of the IR Act.

Despite recent amendments to the Industrial Relations Act 1979 (WA) (IR Act), that now require appeals of disciplinary
decisions to be heard by the Western Australian Industrial Relations Commission (Commission), the Board retained its
jurisdiction to hear the appeal in this case.

This is because any appeals that were commenced before the changes that were made under the Industrial Relations
Legislation Amendment Act 2024 (WA) had to be determined by the Board, in its capacity as a constituent authority of the
Commission.

It is well established that in determining an appeal of a disciplinary decision, the Board has a discretion to ‘adjust’ the matters
referred to in s 80I(1) of the IR Act. This potentially includes setting aside a decision to dismiss a public sector employee.

Section 26(1)(a) of the IR Act applies in the exercise of the Board’s jurisdiction. It requires the Board to act according to
equity, good conscience, and the substantial merits of the case without regard to technicalities or legal forms.

In cases involving disciplinary action for misconduct, it falls to the employing authority to establish on the evidence, that the
misconduct occurred: see  Deborah Harvey v  Commissioner for Corrections, Department of Corrective
Services [2017] WAIRC 00728; (2017) 97 WAIG 1525 (Harvey) at [36].

The Board is empowered to review the Department’s decision de novo. This means the Board can decide the matter afresh, on
the evidence before it, not merely based on whether the Department made the right decision available to it at the time:
see Harvey at [24] citing Gary Mark Raxworthy v The Authority for Intellectually Handicapped Persons (1989) 69 WAIG
2266. Also see Sanja Spasojevic v Speaker of the Legislative Assembly [2021] WAIRC 00641; (2021) 102 WAIG 80
(Spasojevic) at [18].

When determining matters de novo, the Board makes its own decision as to whether the appellant engaged in the misconduct
alleged (see Harvey at [31] and [65]). It also means the Board has much greater scope to substitute its own view for that of the
employing authority: Spasojevic at [18] —[19].

An employing authority’s decision is not to be totally disregarded by the Board. However, a hearing de novo does not
necessarily mean the Board must re-hear every aspect of the allegations afresh: Harvey at [30], also see Spasojevic at [19].

The matters that are to be to be considered in an appeal to the Board, will largely depend on the circumstances of the particular
case: see Harvey at [29] — [30] and Spasojevic at [20].

A review of the particular circumstances of a case, could include a consideration of either one, or all of the following:

i whether based on all the evidence, the relevant misconduct occurred to the extent there is a sound, defensible
reason for the disciplinary action that followed;

ii. if there was a denial of natural justice in the procedure followed leading to the disciplinary decision rather than
a challenge to the primary facts;

iil. there may be no challenge to the factual findings regarding the appellant’s conduct but there is a challenge to
the severity of the penalty imposed.

Harvey at [30].

Agreed facts and documents

22

23

24

25

To reduce the matters that were in dispute before the Board, the parties helpfully filed a Statement of Agreed Facts (SOAF)
and a Bundle of Agreed Documents.

A summary of the facts that were agreed between the parties in the SOAF and a description of the relevant documents referred
to in the appeal, are set out in the paragraphs to follow.

The documentary evidence that was filed in this matter is extensive. We accept that much of it is relevant for the purpose of
providing the context in which the appellant engaged in the conduct for which she was dismissed.

Where necessary, we have referred to those documents that relate to the facts that were agreed between the parties and that are
relevant to the decision we have reached in this matter.

Employment and positions held

26

The appellant is a long-standing employee of the respondent, having commenced her employment on 14 December 2009, as
part of the respondent’s Student Officer Vacation Program.
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27 On 22 February 2010, the appellant was appointed on a fixed term contract as a Scientist (Chemist). On 3 August 2012, the
appellant was permanently appointed to this role.

28 On 25 March 2015, the appellant was reclassified to Scientist (Chemist and Research Officer) Specified Calling Level 2, which
was her substantive position when the appellant was dismissed (level 2 role).

29 Between December 2013 and April 2024, the appellant ‘acted up’ in the position of Team Leader Occupational Health and
Investigations, Specified Calling Level 3 (OHI team leader’s role).

30 The appellant acted in the OHI team leader’s role on numerous occasions, including for a continuous period of almost four
years from 10 August 2018 to 30 June 2022, that included periods of annual and long service but excluding a period of
maternity leave.

2022 recruitment process for OHI team leader’s role

31 On 26 November 2021, the respondent formally advertised the OHI team leader’s role on the WA Government Jobs board with
applications closing on 4 January 2022: Exhibit A8 (2022 selection process).

32 The appellant applied for the OHI team leader’s role. She was shortlisted and interviewed but a selection panel (selection
panel) determined the appellant was not suitable to be permanently appointed to the position.

First breach claim

33 On 28 February 2022, the appellant lodged a breach of Public Sector Standard claim in relation to the outcome of the 2022
selection process (first breach claim). This matter was referred to the Public Sector Commission (PSC): Exhibit AS8.

34 On 2 June 2022, the PSC dismissed the first breach claim: Exhibit A9. Following this, the appellant who was successful in the
2022 selection process, commenced work in the OHI team leader’s role.

Respondent’s records audit

35 During her employment with the respondent, the appellant was tasked with conducting an audit of the respondent’s record
keeping system OurDocs (OurDocs). This occurred during December 2022 and January 2023 (records audit): SOAF
paragraphs 11 & 12.

36 An email from the appellant providing the results of the work she performed for the respondent during the records audit was
accepted into evidence as Exhibit A45.

Warning given to appellant

37 On 9 June 2023, in a letter headed ‘Inappropriate Conduct in the Workplace’, Mr Peter McCafferty the respondent’s Chief
Executive Officer (CEO) wrote to the appellant about an email she had sent to a team leader in the respondent’s Organic
Chemistry section on 10 May 2023 (warning letter).

38 In the warning letter, Mr McCafferty concluded that that content of the appellant’s email was inappropriate, disrespectful and
contrary to the respondent’s expectations. He determined that it was appropriate to issue the appellant with a warning about her
behaviour in the workplace. The warning letter was accepted into evidence as Exhibit A46.

39 On 27 June 2023, Mr McCafferty held a meeting with the appellant. He made a file note of what happened at this meeting:
Exhibit A47.

2024 Team leader recruitment process

40 In early 2024, the respondent advertised a pool recruitment for the position of Team Leader in the respondent’s Inorganic
Chemistry/Organic Chemistry section (pool position).

41 The vacancy for the pool position was advertised on the WA Government Jobs board, with applications closing on 8 April
2024. The appellant applied for the pool position the same day: SOAF paragraphs 15 & 16.

42 On 23 April 2024, the appellant was informed that she had been shortlisted for an interview. The appellant was interviewed for
the role on 30 April 2024: SOAF paragraphs 17 & 18.

43 The appellant was advised on 15 May 2024, that she was not suitable for the pool position: SOAF paragraph 19.
Second breach claim

44 On 17 May 2024, the appellant lodged a breach of Public Sector Standard claim with the respondent regarding her suitability
for the pool position (second breach claim): Exhibit A48.

45 The second breach claim was unable to be resolved internally, and so on 10 June 2024, the respondent referred it to the PSC:
Exhibit A49.

46 On 29 July 2024, the PSC dismissed the second breach claim: Exhibit AS1.
Psychosocial incident reports and investigation
47 On 28 June 2024, the appellant submitted four separate Psychosocial Incident Reports (PIIR’s) to the respondent.

48 Upon receiving the PIIR’s the respondent engaged external investigator Travis Rickson from Beilby Downing Teal to
investigate the psychosocial incidents the appellant had reported (BDT investigation).

49 On 31 July 2024, Mr Rickson interviewed the appellant for the BDT investigation. A transcript of the appellant’s interview for
the BDT investigation was accepted into evidence as Exhibit A52.

Disciplinary allegations

50 On 30 September 2024, Mr McCafferty wrote to the appellant (allegations letter) advising that he considered the appellant



106 W.ALG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2545

may have committed several breaches of discipline as defined under s 80 of the PSM Act and that he had decided to deal with
these suspected breaches as disciplinary matters under s 81(1)(a) (disciplinary allegations).

51 In the allegations letter, Mr McCafferty confirmed that he had decided to suspend the appellant from the workplace on full pay
while an investigation was conducted into the disciplinary allegations (investigation).

52 The appellant was directed to not attend the workplace while the investigation was underway. A copy of the allegations letter
was accepted into evidence as Exhibit A53.

53 A description of each of the disciplinary allegations was provided in the allegations letter. In summary two allegations were
put to the appellant.

Allegation 1
54 The first part of Allegation 1 was described in the following terms:

It is alleged that between March 2023 and June 2024 you repeatedly accessed confidential information through
ChemCentre’s records management system, OurDocs, which you were not authorised to access. Further, in some
instances (particularised below), you also disclosed the confidential information that you accessed to third parties
without authorisation:

(see Exhibit A53).

55 Particulars of the documents and the dates on which it was alleged the appellant accessed the documents were set out. The
respondent also attached redacted copies of the documents it was alleged the appellant had accessed without authorisation.

Allegation 2
56 Allegation 2 was framed as follows:

It is alleged that in late May 2024 you wrote directly to the Hon Stephen Dawson MLC, Minister for Emergency
Services; Innovation and the Digital Economy; Science; and Minister Assisting the Minister for State and Industry
Development, Jobs and Trade to raise concerns about your treatment at ChemCentre which you believe has resulted in
you not being promoted to leadership positions. This included a copy of your Breach of Standard Claim form lodged
with ChemCentre on 17 May 2024. You have not been authorised by the ChemCentre Board of Management or the
Chief Executive Officer to communicate with the Minister about any matters related to ChemCentre:

(see Exhibit AS3).
Response to the disciplinary allegations

57 In Exhibit A53, the appellant was afforded an opportunity to provide a response to the disciplinary allegations by Monday 14
October 2024.

58 Through her union, the Community and Public Sector Union, Civil Service Association of WA Inc (CSA) the appellant
provided a response in two parts. The first was in a letter from the CSA dated 30 October 2024: Exhibit A54.

59 The second was by way of a further letter from the CSA dated 4 November 2024: Exhibit A55.
Respondent’s breach of discipline findings

60 On 11 November 2024, Mr Paul Nicholls, who by this time, had replaced Mr McCafferty as CEO, wrote to the appellant to
outline his findings on the disciplinary allegations and the disciplinary action he intended to take under s 82A(3)(b) of the PSM
Act. A copy of this letter was accepted into evidence and marked as Exhibit AS6.

61 In Exhibit AS6, Mr Nicholls advised that the disciplinary allegations were substantiated. In respect of Allegation 1, Mr
Nicholls indicated that he was proposing to dismiss the appellant from her employment. In relation to this, Mr Nicholls stated
as follows:

I have considered your responses and determined the following:

Your response admits to accessing the documents, although not at the frequency stated in the allegations which were
drawn from the document audit log within OurDocs ... Your disclosure of your interpretation of the content of the
selection report can be readily seen in the excerpt quoted in the allegation from your Breach of Standard Claim form of 17
May 2024.

I rely on your admission, the digital footprint, and this excerpt to substantiate Allegation 1. Accordingly, I find you have
committed a breach of discipline as described in section 80 of the PSM Act.

62 In respect of Allegation 2, Mr Nicholls advised that he was proposing to issue the appellant with a reprimand.

63 After foreshadowing the proposed disciplinary action, the appellant was afforded an opportunity to provide a response to the
proposed disciplinary action by Monday 18 November 2024.

Appellant’s response to the breach of discipline findings

64 On 20 November 2024, the appellant by way of a letter from the Civil Service Association (CSA), provided her response to the
proposed disciplinary action: Exhibit A57.

65 Attached to Exhibit AS7 was a two-page personal statement from the appellant (personal statement).

66 It is reasonable to say that both the appellant, in her personal statement and the CSA in its response, contended the appellant,
should not be dismissed from her employment.
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Appellant’s dismissal
67 On 27 November 2024, the respondent issued the dismissal letter to the appellant.

68 The dismissal letter confirmed the appellant would be paid salary in lieu of notice and any accrued entitlements owing up to
(and including), the last day of her employment with the respondent.

Matters not raised in the disciplinary process

69 In addition to the misconduct that was relied upon as the reason for the appellant’s dismissal, the respondent, for the purpose of
the appeal, also raised further matters relevant to the appellant’s conduct, which the respondent contended, were relevant to
whether the appellant should be reinstated to her former position.

70 These matters which followed an analysis of the appellant’s computer after her dismissal included the following:

i. the appellant had recorded two telephone conversations, the first with Carissa Harper from the PSC (Harper
recording): Exhibit A30, the other with Michael West who was one of the appellant’s managers (West
recording): Exhibit A31; and

il. the appellant had accessed other documents without authorisation and in some cases, saved them to her desktop.

71 The West recording was a telephone conversation about the appellant’s return to work from a period of personal leave that
occurred in March 2022.

72 The Harper recording was a telephone conversation that occurred on 23 March 2022, in relation to the appellant’s first breach
claim.

Further Statement of Agreed Facts

73 To provide further context to the appellant’s conduct in respect of Allegation 1, the parties filed a Further Statement of Agreed
Facts (FSOAF): Exhibit A62.

74 The parties relevantly agreed:
i. The respondent uses an Electronic Documents Records Management System named OurDocs (OurDocs).

ii. OurDocs uses Sharepoint online for document storage. Opening an OurDocs file also updates OneDrive’s
recently accessed file list because both OurDocs and OneDrive use Sharepoint for document storage.

ii. The Sharepoint list of ‘recent’ documents is not a complete log of accesses to OurDocs documents by a user but
is rather a list of recently viewed documents for the user's convenience. Therefore, each document is only
shown once, with a date listed for the last documented access.

iv. The OneDrive (and Word) ‘recent’ list shows the last date the client application recognises the user has done an
‘open’ or ‘write’.

V. At all relevant times, the OurDocs system worked the following way:
a. Each of the respondent’s employees has a user folder to store their documents. The security permissions

of the user folder (parent folder) and any subfolders created under it are by default, accessible to all the
respondent’s employees.

b. Employees can assign security permissions different to the default to subfolders in their user folder
themselves. Security permissions cannot be assigned to articular documents.

c. An employee can look for documents either by browsing folders and subfolders or by performing a
search via the search function.

d. A search will return a document in the list of results if the word or phrase used in the search is in the
document's metadata (meaning the document’s title, text, keywords and description).

e. Before accessing a document, an employee can see the document ID, type of document (e.g. Word,
Excel, PDF, email) document title, description of document (where stated), the author, date modified,
and the file path in OurDocs. The parties attached an example image of a user's view before opening a

document.
Vi. Before accessing each document, the appellant was able to see the document number and the document title on
OurDocs.
vii. The appellant was able to access each of the documents because the documents were at the time stored in
folders that her user profile had permission to access due to folder permissions or user group security
permissions.

Tables showing the documents accessed

75 Following an exchange of documents, the parties prepared a series of tables, that we have produced in our own format, that
provide a description of the documents, the appellant had inappropriately accessed and the number times this occurred

76 The difference between the frequency the respondent alleged the appellant had accessed documents without authorisation is set
out, as well as the number times the appellant said she accessed the documents is also described.

Table 1

77 The appellant did not recall the precise date and time she accessed the documents described in the allegations letter and in
some cases, could not precisely recall the documents she accessed.
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78 Despite this, the parties, for the purpose of the appeal, were able to agree on the number of times the appellant had

inappropriately accessed documents in OurDocs. This information is contained in the first table below (table 1):

Frequency Agreed

Exhibit No

Document
No.

Document title
on OurDocs
referred to in the
respondent’s

Frequency of
which the
respondent alleged
the documents
were accessed by
the appellant

Shortened
description of
document
accessed

disciplinary
process

Frequency
recalled by
Appellant

1-2

between the parties

AS3 -
Attachment 1

Team Leader-

New position —
ECF

Establishment
Change Form —
Team Leader
Primary Industry

AS3 -
Attachment 2

Recruitment RT document

training
13

A53 —
Attachment 3

Permancy June Permanency List

2023

34

Attachment 4

AS3 -

Selection Report — Selection report

CC013014, Team
Leader, Clan. Lab.
FSL

A53 -

BDT Investigation

CUAHRS2021
form

HR Investigation

— Beilby Downing
Teal — November
2023

Attachment 5

A53 -

HR Consultant

Establishment
ECF

Change Form —
CC020124,
CC020012 — HR
Consultant

1-2

Attachment 6

A53 -

Establishment Chemist ECF 16
Change Form —
CCW09004,
Scientist
(Chemist),
Primary Industry

Attachment 7

Table 2
79 It was further agreed there were some dates on which the appellant not only accessed the documents the respondent referred to
in the allegations letter but also saved them to her desktop. This information is captured in the second table below (table 2):
Exhibit No

Dates the appellant

Document No.

Document title on OurDocs /
Description of document accessed

Dates the Appellant
accessed the documents

8 March 2023

saved the documents to

her desktop

A53

New position — Establishment Change
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Form — Team Leader Primary Industry 11 April 2024

2 Recruitment training 14 September 2023 - AS53
3 Permancy June 2023 9 February 2024 - A59/
11 April 2024 A53
4 Selection Report — CC013014, Team 11 April 2024 19 April 2024 A60/
Leader, Clan. Lab. FSL 19 April 2024 A53

5 CUAHRS2021 HR Investigation — 16 April 2024 - AS3

Beilby Downing Teal — November
2023
6 Establishment Change Form — 19 April 2024 - A61/
CC020124, CC020012 — HR
A53
Consultant
7 Establishment Change Form — 28 May 2024 - AS3
CCWO09004, Scientist (Chemist),
Primary Industry

Table 3
80 As indicated in the preceding paragraph [70(ii)] and although not specifically raised during the disciplinary process, the parties

agreed there were other documents, the appellant accessed without authorisation and in some cases, that she also saved to her
desktop.

81 This information is captured in the table below (table 3):
Document No. Document title in OurDocs Document description Appellant’s access Appellant saved to
desktop
8 [Surname], [Full name]15/1318 — - 7 March 2023 -
Settlement
9 Workers Compensation Register Commenced register in 7 March 2023 -
2013 goes back to 2012
10 AV2021/017 — Team Leader — - 15 December 2021 14 December 2021
OHI—SSD —RTF - approved 20 January 2023 20 January 2023
11 Request to appoint officers to their - 8 March 2023 8 March 2023
acting role on a permanent basis
12 CCW09006 — Establishment - 8 March 2023 8 March 2023
Change to Position.PDF

The Appellant’s Evidence

82

83

84

85

The appellant was the first witness who gave evidence in the appeal. The appellant said she has a Bachelor of Science majoring
in Nanotechnology and Chemistry and has not, during her professional career, worked anywhere else, other than for the
respondent.

The appellant said that in 2018, she was appointed as acting team leader in the Occupational Health and Investigations Team
(OHI Team).

She explained the respondent’s OHI Team analyses contaminants in the air, environmental matrices and volatile organic
compounds. She described the work of the respondent as investigative in nature. The appellant said the OHI team supports the
respondent’s emergency response team on issues that may arise anywhere throughout the State.

The appellant stated that in December 2021, she became aware the OHI team leader’s role that she was acting in, was being
advertised externally. The appellant said she applied for the role and was selected for an interview.

Stealing claim

86

87

88

89

90

After submitting her application for the OHI team leader’s role, the appellant said that in January 2022, she reported to the
respondent’s Human Resource’s section (HR) that someone had stolen gloves and chemicals from the laboratory (stealing
claim).

The appellant gave evidence about a box of rubber gloves that went missing from the workplace. She said a staff member later
admitted to taking the box offsite so that his wife who was catching a flight around the time of the COVID Pandemic, would
be able to take some with her: (ts p11).

The appellant also gave evidence about one of her direct reports who she said told her that their previous employer wanted
some chemicals the respondent had in its stores. The appellant said she told the staff member their request had to go through an
official process and that she had to consult with others first before the chemicals could be released: (ts p11).

It was the appellant’s evidence that despite her instructions, the staff member did not wait for approval from more senior
management and proceeded to take the chemicals offsite. The appellant said it concerned her that the staff member did not
follow her instructions and that she formed the view, the staff member had done the wrong thing: (ts p11).

The appellant gave evidence that when she spoke to her direct manager Ms Angela Downey about the stealing claim, Ms
Downey told her to deal with the situation ‘in-house’ to and not to involve HR: (ts p11).
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91 During her evidence, the appellant was referred to an exchange of text messages that she said related to the stealing claim:
(Exhibit A22). The appellant said she felt Ms Downey was obstructing integrity and accountability in the workforce: (ts p11).

92 Unhappy with the advice she received from Ms Downey, the appellant said she decided to report the stealing claim. The
appellant in her evidence also said she included her text messages with Ms Downey when reporting the stealing claim: (ts p11).

Conversation with Ms Barbato

93 The appellant gave evidence to the effect that after she reported the stealing claim to HR, she became concerned that there
would be consequences for reporting it.

94 The appellant said that she spoke about her concerns with the former HR manager, Ms Lina Barbato. She said one of her
concerns was that she was aware Ms Downey was on the selection panel for the 2022 selection process: (ts p13).

95 It was the appellant’s evidence that Ms Barbato told her she would be surprised if the selection panel determined the appellant
was not the most suitable candidate for the team leader’s role.

96 The appellant also said Ms Barbato told her that there were strong whistle-blower laws to protect those who make a ‘public
interest disclosure’ (PID): (ts p13). We understood the appellant’s evidence to mean that she recalled having a discussion with
Ms Barbato about making a PID under Public Interest Disclosure Act 2003 (WA) (PID Act).

97 The appellant stated that during her discussion with Ms Barbato, the words ‘public interest disclosure’ and ‘whistleblower’
were used during their conversation. The appellant said she had previously heard the term PID being discussed at work but did
not understand it’s meaning or what it covered, until it was raised by Ms Barbato: (ts p13).

Complaints about the 2022 selection process

98 When giving evidence about the 2022 selection process, the appellant said she was not surprised when she was found to be
unsuitable for the OHI team leader’s role. The appellant said she believed the appointment of an external candidate to the
position was a pre-planned outcome: (ts p13).

99 Although not in the sequence in which it occurred, the appellant gave evidence the external candidate who was appointed to
the OHI team leader’s role (new team leader) did not perform well. She said this was because the new team leader lacked
relevant knowledge and experience: (ts p14).

100 The appellant gave evidence her concerns about the new team leader were shared by other members of the OSH team. The
appellant said that along with the other members of the OSH team, she signed a letter of complaint that was made to Ms
Downey and dated 5 October 2022 (OSH team’s complaint): Exhibit A12.

101 The appellant said that in response to the OSH team’s complaint an investigation was held. She said that following this, senior
level managers had to compile ‘a training induction and team transition plan for the new team leader’. This was so that person
could be brought up to the required standard: (ts p14).

102 When asked if the new team leader stayed in the role, the appellant gave evidence that a restructure was announced in January
2023, which resulted in the team leader’s role being abolished. She also said the new team leader was moved to a different
team: (ts ppl4-15)

Result of the first breach claim
103 The appellant gave evidence about the result in the first breach claim. She explained that from her perspective, the matter was

not resolved. This was because she believed the PSC only looked at the process rather than the context in which the decision
she was not suitable, was made: (ts p15).

104 The appellant said that when she was not successful in the first breach claim, she wrote to and met with CEO Mr McCafferty.
The appellant gave evidence to the effect that her meeting with Mr McCafferty did not result in an outcome she was happy
with: (ts p15).

105 The appellant said this was because Mr McCafferty was not prepared to consider her complaint about the 2022 selection
process: (ts p15).

106 Following her meeting with Mr McCafferty, the appellant said that in early 2023 she submitted a complaint to the ChemCentre
Board (the respondent’s board) to raise her concerns about what happened in the 2022 selection process: (ts p15 together
with Exhibit A14).

107 The appellant gave evidence that after submitting her complaint to the respondent’s board, an external investigation was
conducted by Tony Langmair, from Invision Investigations and Consulting (Langmair investigation): (ts p15 together with
Exhibit A16).

108 The appellant said that while she was interviewed for the Langmair investigation, she was advised her allegations ‘weren’t
really substantiated’: (ts p15).

Occupational health assessment
109 During her evidence, the appellant said that following the 2022 selection process, she went on a period of extended sick leave.

110 The appellant said that while she was on leave, she was approached by Ms Barbato and another HR Manager, who asked her to
undergo a health assessment by an occupational physician: (ts pp15-16).

111 After being referred to Consultant Psychiatrist, Dr John Laugharne, the appellant said she was diagnosed with an adjustment
disorder of moderate severity: (Laugharne report): Exhibit A24.

112 The appellant said the Laugharne report suggested some reasonable adjustments needed to be made to assist her in returning to
work: (ts p16).
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Cultural review and the 2024 selection process

113 The appellant said that between November and December 2023, the respondent conducted a cultural review into the division
where the OHS team sits (cultural review).

114 Following the cultural review, the appellant said a recruitment process for the pool position was held (2024 selection process).
The appellant said she applied for the pool position even though she did not believe she would be successful. The appellant
said she did not believe the selection process would be handled fairly: (ts p17).

115 The appellant gave evidence that when she was not successful in her application for the pool position, she submitted the second
breach claim. The appellant stated the PSC also dismissed the second breach claim. This occurred on 29 July 2024: Exhibit
A51.

Mental health care plan

116 The appellant said that in September 2024 she went and received a ‘mental health care plan’ from her General Practitioner. The
appellant gave evidence to the effect that she was prompted to do this because reports the respondent had obtained did not
suggest she had suffered any psychosocial harm from the workplace: (ts p17).

117 The appellant said a provisional diagnosis of depression and anxiety was made in her mental health care plan and that she
sought treatment for these conditions from a private psychologist as well as engaging the respondent’s ‘My Mirror’
employment assistance programme: (ts p17).

Appellant receives the allegations letter

118 The appellant said she received the allegation letter in September 2024. The appellant said she was at the time, working as
normal after returning to work from maternity leave. The upshot of the appellant’s evidence was that she was shocked when
she received the allegations letter: (ts p19).

Appellant’s involvement in the records audit

119 The appellant was then asked about her experience with ‘OurDocs’. The appellant said she had received training on how to
search for documents on this system a long time ago. The appellant also said she received no explicit instructions on what you
cannot do with OurDocs: (ts p18).

120 After providing this evidence, the appellant said that in January 2023, she took part in an internal record-keeping audit of
OurDocs. The appellant stated that she was one of several staff members who are trained on internal auditing.

121 The appellant gave evidence that the record keeping audit involved going through OurDocs to ensure the respondent was doing
what it needed to be doing to keep its records secure: (ts p19).

122 She also gave evidence to the effect that if the appellant found documents in OurDocs during the record keeping audit that
looked like documents she should not have been able to view, the appellant was required to report this: (ts p19).

Unauthorised access to documents

123 During her evidence, the appellant stated that she believed the number of times she had accessed documents referred to in the
allegation letter was not as frequent as the respondent claimed.

124 The appellant stated that she was shocked when she saw the number of times it was alleged that she had viewed the documents
described in the allegation letter. The appellant said she knew that she had seen the documents referred to but not that many
times.

125 The appellant acknowledged that she had accessed documents she was not supposed to view at various times and admitted she
was wrong in doing so: (ts p19).
Team Leader Establishment Change Form

126 The appellant accepted that she accessed Team Leader ECF on two occasions; 8 March 2023 and 11 April 2024: Table 1
document 1.

127 The appellant said that she was aware an ‘establishment change form’ is an administrative document that provides information
about a position within the organisation, including the position number, who it reports to, the level and whether the change is
effective.

128 The appellant confirmed that her first access occurred when she was looking for documents for the Langmair investigation.
The appellant said she was already aware of the information contained in the Team Leader ECF, because she had worked at the
respondent for several years.

129 The appellant said when she accessed the Team Leader ECF for the second time on 11 April 2024, it was to confirm the date
on which the change had occurred. The appellant said she was drafting a timeline for the second breach claim at the time of
this access.

130 The appellant said she did not think she was doing anything wrong on the two occasions she accessed the Team Leader ECF.
The appellant said she now understands that it was wrong to do so and that she should not have been looking through HR
records.

Recruitment training document and the Permanency form

131 While the appellant in her evidence accepts she accessed the RT Document on 14 September 2023, (see Table 1 document 2),
the appellant said she could not recall doing so: (ts p21).

132 The appellant stated she did not understand the RT Document was confidential.

133 During her evidence, the appellant confirmed that she accessed the Permanency form (see Table 1 document 3) on 9 February
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and 11 April 2024. While the appellant said she does not remember accessing the document, she did recall seeing the
document.

134 The appellant gave evidence to the effect that when she saw the title ‘permancy’ she assumed it would be a list of people who
had been made permanent. The appellant however accepted the document contained more substantive comments than just a list
of employees.

135 The appellant gave evidence to the effect that she did not recall opening the Permanency form a second time, even though the
respondent’s ‘OurDocs Audit Log’: Exhibit A66 (audit log), appeared to confirm she had.

136 The appellant stated that she did not realise at the time it was wrong to have accessed the Permanency form, The appellant
gave evidence to the effect she now accepts it was inappropriate to have accessed the document because it was not related to
her work: (ts pp21 -22).

Selection report

137 During her evidence, the appellant confirmed she accessed the Selection Report — Team Leader Clan Lab FSL (selection
report) twice; on 11 April 2024 and 19 April 2024. The appellant explained the words used in the title, Clan Lab FSL referred
to a team within Clandestine Laboratory, of the respondent’s Forensic Service Laboratory division: (ts p22).

138 The appellant acknowledged that she had not applied for the position referred to in the selection report and the contents of the
report did not have anything to do with her: (ts p22).

139 The appellant said the first time she opened the selection report was when she was drafting the second breach claim. The
appellant said that because of what had happened in the 2022 selection process, she was looking to see who would be on the
selection panel: (ts p22).

140 The appellant said she thinks she searched ‘request to fill’ and the results were different and believed they may have changed
the title to ‘selection panel’ or something similar. She then typed ‘selection panel’ and the selection report came up in her
search: (ts p22).

141 In her evidence, the appellant stated that she did not think the selection report was an official record as it was a ‘.docx’
document rather than a PDF. The appellant said she thought it was a draft document. The appellant said she opened the
document, not expecting that it would, was surprised, then closed it: (ts p22).

142 The appellant said she opened the selection report a second time because she was curious as to why the successful appellant
was found to be suitable for a team leader’s role. The appellant said she wanted to appease her curiosity and to make sure there
was consistency around recruitment processes. The appellant said this was because she did not believe there was consistency:
(ts p23).

143 The appellant gave evidence that on the second occasion she was unsure whether she was allowed to open the selection report.
The appellant described this as falling into a ‘grey area’. She gave evidence to the effect that she believed it raised an integrity
concern and so decided to tell the appropriate people within the respondent’s organisation who knew how to properly secure
the document: (ts p23).

144 The appellant stated she now knows it was wrong to open the selection report. She also gave evidence to the effect that if she if
she had concerns about whether the document had been properly secured, she should have reported them instead of going
through records on OurDocs: (ts p23).

145 In addition to twice opening the selection report the appellant confirmed that on 19 April 2024 she also saved the document to
her desktop. The appellant said she accessed the selection report when drafting the second breach claim. The appellant said she
was concerned Ms Downey might have again been on the selection panel for the pool position: (ts p 22).

146 The appellant said that although she did not officially report that she was able to access the selection report, she said she told a
staff member who works in the respondent’s Information Technology section (IT officer) in a ‘friendly conversation’. The
appellant said:

I also told him that I had come across this document, which would support that integrity in recruitment is a bit dodgy in
this workplace

(ts p 23).
147 The appellant said she assumed the IT officer would secure the document. The appellant acknowledged she did not explicitly
tell the IT officer that he should take any particular action with the selection report: (ts p23).
148 When asked why not, the appellant gave evidence to the effect she had a suspicion the IT officer and Ms Barbato, based on
events the year before (2023) were conspiring against her. The appellant then gave evidence to the effect that she saved the
document to her desktop out of a concern the document might be tampered with: (ts p24).

149 The appellant gave evidence that despite what she may have said during the disciplinary process that preceded her dismissal,
she used the selection report to prepare for the questions she would be asked in her interview for the pool position: (ts pp24-25)

150 The appellant said that although she did not at the time think she was doing anything wrong by looking at the questions in the
selection report, she now realises she should not have accessed the document for this purpose. The appellant gave evidence to
the effect that it was not her intention to gain an unfair advantage in the selection process for the pool position: (ts p25).

151 When giving evidence, the appellant said that during the disciplinary process she did not initially disclose that she had
accessed and saved the selection report to her desktop because she ‘did not believe it was related’: (ts p25).

152 The appellant maintained that her primary reason for accessing and saving the selection report to her desktop ‘was for integrity
purposes’: (ts p25).
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153 The appellant gave evidence to the effect that it never occurred to her that she might gain an unfair advantage with the
information she had obtained from the selection report. The appellant said this was because she had worked in a team leader’s
role for so long: (ts p26).

154 Although the appellant said she had not shared the selection report with anyone, the appellant did say she discussed it with the
PSC because it was contrary to outcome in the first breach claim: (ts p26).

BDT Investigation form

155 The appellant confirmed that she accessed BDT Investigation form (see Table 1 document 5) on 16 April 2024. The appellant
said she does not remember accessing the document on this date but that she did recall seeing it. The appellant said the
document’s title did not mean anything to her and she expected it would only be something administrative.

156 The appellant said that when she opened the BDT Investigation form, she was participating in the cultural review. The
appellant said the information that was contained in the BDT Investigation form came up in a search result. She said the BDT
Investigation form contained details that were consistent with those that were provided by the investigator who was conducting
the cultural review: (ts p26).

157 During her evidence, the appellant confirmed that other than curiosity, she did not have a work-related reason to access the
BDT Investigation form. While the appellant said she did not at the time appreciate that it was wrong to access the document,
the appellant says she now realises that it was: (ts p26).

158 The appellant also accepted that because the BDT Investigation form is a HR record, it is something she should not have
opened: (ts p26).

HR Consultant Establishment Change Forms

159 The appellant’s evidence regarding her access to Establishment Change Forms for a HR Consultant’s role on 19 April 2024
(see Table 1 document 6) and for a Scientist / Chemist on 28 May 2024 (see Table 1 document 7), was much the same as her
evidence on other documents she accessed.

160 While the appellant said she recalled accessing the documents, the appellant stated that she at the time she did not think it was
wrong to do so: (ts p27).

Documents in Table 3

161 The appellant gave evidence about a series of documents the appellant had opened that she was not authorised to access, but
were not relied on during the disciplinary process.

162 The first of these related to the settlement of an employee’s workers’ compensation claim on 7 March 2023 (WC settlement):
(see Table 3 document 8). The second involved accessing a ‘Workers Compensation register’ (WC register) on 7 March 2023:
(see Table 3 document 9).

163 When the appellant asked why she had accessed these documents, the appellant was unable to offer an explanation. While the
appellant accepted she did not have a work-related reason to access either document, she also said she has no memory of
accessing them: (ts p 27).

164 The appellant accepted the WC settlement and the ‘WC register’ are confidential documents and that it was wrong for her to
have viewed them: (ts p27).

165 In her evidence, the appellant accepted that on 15 December 2021 she accessed the document ‘Team Leader OHI, SSD RFT
approved’ (OHI Team Leader RTF): (See Table 3 document 10). The appellant stated the abbreviation ‘RTF’ refers to
‘request to fill’ and is administrative paperwork for the OHI team leader position: (ts p28).

166 The appellant explained that ‘OHI Team Leader RTF’ relates to the selection process for the OHI team leader’s role, she was
acting in at the time. While the appellant said she recalls accessing the document on 15 December 2021 and saving it to her
desktop, the appellant said she did not remember accessing the document on 20 January 2023: (ts p28).

167 The appellant said she accessed the OHI Team Leader RTF because she started to ‘grow deeper in her concerns’ about the
selection process. The appellant gave evidence to the effect that she believed there were inconsistencies in what she was being
told by Ms Downey and what was occurring in the selection process: (ts p28).

168 The appellant stated that she did not believe she was doing anything wrong when she accessed the OHI Team Leader RTF in
either 2021 or in 2023. The appellant confirmed that she now accepts she did something wrong both times she accessed the
document: (ts p28).

169 When asked about the remaining two documents referred to in Table 3, the appellant accepted that she had accessed and
downloaded them to her desktop. The appellant said she did this during the Langmair investigation: (ts p28).

170 One of these documents, included the ‘Request to appoint officers to their acting role on a permanent basis’ (see Table 3
document 11), which the appellant opened and downloaded to her desktop on 8 March 2023.

171 The appellant said she accessed these documents after completing her formal interview for the Langmair investigation. The
appellant said she did this to clarify a few points for the investigator. The appellant gave evidence to the effect that she knew
records would exist about the matters she had discussed during the investigation and so she looked for these types of records:
(ts p28).

172 While the appellant said she now realises it was wrong for her to have accessed these documents, the appellant also said she
did not believe that documents she was not permitted to see would have come up in a search result: (ts p28).

Appellant’s evidence on the Harper and West recordings

173 The appellant gave evidence about the Harper and West recordings. The appellant accepted the West recording was recorded
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without his consent.

174 The appellant said she understood the purpose of Mr West’s call was to discuss her return-to-work following a period of stress
leave after she lodged the first breach claim. The appellant said she had previously spoken to him on 10 January 2022 and
gave evidence to the effect that she felt as though she had been taken off guard: (ts p29).

175 Although the appellant said she felt unsafe receiving this phone call because she did not know what was going to be discussed,
the appellant also said she did not know why she recorded the conversation: (ts p29).

176 The appellant said that despite making the recording, she has never used it or provided a copy to anyone else. The appellant
said that at the time she recorded the conversation, she did not believe she was doing anything wrong. The appellant gave
evidence to the effect that she now realises it was not appropriate: (ts p 29).

177 The second conversation the appellant recorded was her telephone interview with Carissa Harper from the PSC in March 2023:
Exhibit A30 (Harper recording). This was a prearranged phone call to discuss the first breach claim: (ts p30).

178 The appellant said that at the start of the phone call, she did not plan to record the conversation. The appellant said she started
recording because she thought she heard Ms Harper say that she was recording the conversation. The appellant said that
because she had not been through this process before she decided to do the same thing: (ts p29).

179 The appellant stated that she believed the exact word Ms Harper used was ‘record’: (ts p30). When providing an explanation as
to why she had recorded her conversation with Ms Harper, the appellant said she ‘went into a reflex mode’.

The Appellant’s cross-examination

180 In cross-examination, counsel for the respondent questioned the appellant about her exchange of text messages with Ms
Downey on the stealing claim: (Exhibit A22).

181 The appellant was questioned about managing her claimed theft of the gloves differently to the matter involving the chemicals.
The appellant was also questioned about why she did not wait until Ms Downey returned to the laboratory before referring the
matter to HR: (ts pp36-38).

182 It was put to the appellant that Ms Downey’s messages did not suggest the appellant should do nothing about the stealing claim
but rather, she should manage the situation informally and issue a warning to the employee without going to HR. The appellant
accepted this proposition: (ts p38).

183 The appellant was cross-examined about the findings the PSC made on the first breach claim: (Exhibit A9). The appellant
accepted the PSC report confirmed the PSC had interviewed each member of the selection panel: (ts p39).

184 She also agreed that the selection panel’s decision regarding her suitability for the team leader’s role, was a collective one, that
was not affected by bias or Ms Downey’s views on the appellant’s suitability: (ts p39).

185 The appellant was cross-examined about her involvement in the records audit. Counsel for the respondent took the appellant to
the audit results. The appellant accepted that as part of the records audit, she was required to search OurDocs, to identify
confidential records and to attempt to access them: (ts p41).

186 In cross-examination, the appellant said she understood there was capacity for human error in recordkeeping. She also
acknowledged there was a vulnerability in OurDocs because the security of documents in the system, depended on users
storing them in the right place and putting the correct accessibility settings on the folders, in which they were stored: (ts p42).

187 The appellant accepted that grievance and employment offer contract-related documents were confidential in nature. She also
confirmed accessing documents that were both the subject of the disciplinary allegations and the others referred to in Table 3,
about six weeks after her involvement in the records audit: (ts p43).

188 The appellant was asked about her access to the WC settlement. She accepted the title of the document suggested it would
include information regarding a colleague’s workers’ compensation settlement and that it was highly confidential. The
appellant agreed that it would be a big intrusion for an employee to look at a legal settlement: (ts p43).

189 When asked about the document ‘Request to appoint officers to their acting role on a permanent basis’ (See Table 3 document
11) the appellant confirmed that she saved the document to her desktop as ‘TL positions not externally advertised’: (ts p43)

190 Under further cross-examination the appellant stated she saved a document ‘Establishment Change to Position” to her desktop
(See Table 3 document 12) on 8 March 2023 as ‘/NAME] made team leader without going through recruitment process’: (ts
p43).

191 The appellant accepted that at the time of the Langmair investigation, she searched for documents that might relate to her broad
concern that she was treated inconsistently with other employees, who were at an equal level to her: (ts p43).

192 Under cross-examination, the appellant accepted that the Permanency form (Table 1 document 3) was confidential, irrespective
of the format in which it was saved: (ts p48).

193 The appellant was questioned about her explanation for accessing and downloading the selection report. Although the appellant
said she knew that she had been able to access a confidential document that was only likely available to her because of a
mistake and that she had reported this to an IT Officer, the appellant admitted to saving the document to her desktop: (ts p53).

194 After the appellant said she had saved the selection report to ‘preserve the integrity of the document’ and not so she could
access it whenever she wanted, the appellant accepted that she used the selection report to prepare for her interview for the
pool position. The appellant gave evidence to the effect that she wanted to know, how one of her colleagues had managed to
“fluke a leadership question’: (ts p53).

195 The appellant was questioned about her responses during the disciplinary process that preceded her dismissal (disciplinary
process). It was put to the appellant that in her personal statement and in the response the CSA provided on her behalf that she
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had only admitted to what the appellant knew the employer could prove. The appellant denied this: (ts p59).
Appellant cross examined about the Harper and West Recordings

196 When the appellant was questioned about the Harper recording, the appellant said she knew it was unlawful to record people
without their consent. She also accepted that it would be both unusual and rude, not to let another person know their
conversation was being recorded: (ts p60).

197 During this part of her cross-examination, the opening parts of the Harper recording were played to the appellant. It was put to
the appellant that she could not possibly have understood that Ms Harper had consented to being recorded.

198 The appellant maintained that at some point prior to the start of the recording, Ms Harper had used the word ‘record’ which led
her to believe that Ms Harper was recording their conversation. As we understood the appellant’s evidence, she thought that if
Ms Harper was recording their conversation, the appellant was allowed to do the same: (ts p61).

199 When questioned about recording her conversation with Mr West, the appellant said that something unexpected and
inappropriate had occurred in a previous conversation she had with Mr West: (ts p63).

200 While the appellant stated the recording of her phone call with Mr West was a ‘stress response’, the appellant also said she was
set up to record the call from the start of their conversation: (ts p63).

Public Interest Disclosure

201 When cross-examined about her claimed PID, the appellant accepted that she did not look into what PID protections were. The
appellant also confirmed that she did not do anything to register a PID. This was despite the appellant giving evidence that she
thought she had the protections that applied to a PID, when she went into the interview for the 2022 selection process: (ts p64).

202 The appellant was questioned about when she first raised her PID in the various complaints she submitted, after she was
unsuccessful in obtaining the OHI team leader’s role. The appellant accepted that she did not mention having made a PID in
the first breach claim, in her complaint to the CEO or during her conversation with Ms Harper: (ts pp65-66).

203 Referring to the appellant’s complaint to the respondent’s board (Exhibit A14), counsel for the respondent put to the appellant
that the way she had described the events relating to the 2022 selection process, has shifted a lot from how she first described
the events in the first breach claim and that she had only ever described it as ‘reporting her concerns to HR’. The appellant
accepted this: (ts p68).

Appellant’s relationship with her colleagues

204 The respondent’s counsel suggested that in the period 2022 to 2024, the appellant had developed an extreme lack of trust in Ms
Downey and other senior members of the respondent’s staff. While the appellant acknowledged there was a lack of trust, she
did not regard it as ‘irreparable’: (ts p70).

205 When questioned further about the 2022 selection process, the appellant said she thought members of the selection panel were
persuaded by Ms Downey not to accept her as suitable for the team leader’s role.

206 The appellant was questioned about her working relationship with other members of the respondent’s staff. After the appellant
acknowledged that she would have to work with the same staff members if she was returned to the workplace, counsel for the
respondent referred the appellant to a July 2024 email chain about acting up at higher level: (Exhibit A28).

207 The relevant parts from the appellant’s email dated 16 July 2024 that she was referred to, included the following:

Allegiances have grown within the leadership group since I was successfully evicted from the OHI TL role in 2022. It’s
not news to most that are aware of the workplace history, that since this point, I’ve not been welcomed within the
leadership group.

and

It is not possible for a reasonable person to build positive relationships and interpersonal trust in these circumstances.
I’'m continually in a state where I feel psychologically abused. And HR’s assistance is to tell me to singlehandedly
converse with the perpetrators.

(Exhibit A28)

208 When the appellant was asked if the views she expressed in Exhibit A28 reflected the truth of how she was feeling at the time,
the appellant accepted that this was the case. When asked if she now accepts the leadership group was not targeting her, the
appellant said that she ‘could have misunderstood some things’: (ts p74).

209 While the appellant said she believes that it was a reasonable assumption for her to have felt targeted at the time, the appellant
said she now realises that she could have been wrong about this: (ts p74).
Michelle Maher’s Evidence

210 After the appellant completed her evidence, the respondent called its witnesses. The first of these was Michelle Maher, the
respondent’s Manager for Human Resources and Information Services (HR and IS).

211 Ms Mabher said that she has worked in the public sector since 2001, moving into Human Resources in 2005. Ms Maher began
working at ChemCentre as the Manager for HR & IS in 2024.

212 Ms Mabher stated the respondent is administered under the Chemistry Centre (WA) Act 2007 (WA). She said the respondent
employs approximately 170 people, approximately 60 of whom are scientists.

213 Ms Mabher gave evidence that she has experience with public sector recruitment and that she has sat on numerous selection
panels as well as designing policies, procedures and templates for those sitting on panels. She has been involved in looking at
breach claims since before her time with the respondent: (ts p81).
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214 By way of background, Ms Maher confirmed that she was aware of the outcome in the first breach claim. Ms Maher also
confirmed that Ms Kazemi submitted the second breach claim to her in her capacity of Manager HR & IS: (Exhibit A50). Ms
Mabher gave evidence to the effect that the second breach claim was referred to the PSC for determination when the matter was
unable to be resolved internally: (ts p81).

215 Ms Maher stated she was aware the appellant had acted in the OHI team leader’s role for approximately four years. Ms Maher
said that although she was not working for the respondent at the time, she understood that this was because the former CEO
had left the agency and multiple leadership positions became acting, including the OHI team leader’s role: (ts p83).

216 She said that when the OHI team leader’s role became vacant it was not immediately advertised. Ms Maher stated that she
understood a decision was made to defer the selection process to permanently fill the OHI team leader’s role until after the
appellant had returned from maternity leave: (ts p83).

217 Ms Maher gave evidence to the effect that when she received the results from both the first and second breach claims, she
noted there were some areas of improvement the respondent could act upon, including improving practices around
documenting conflicts of interest and the way selection panel members would manage potential conflicts.

218 Ms Maher stated that it would be unusual for somebody who worked for the respondent to chair a selection panel who did not
know somebody who had applied for an advertised position given the comparatively small size of the agency.

219 Ms Maher gave evidence to the effect that for this reason, the respondent uses external consultants to ensure there is an
independent member on a selection panel, who is, during the selection panel’s deliberations, the first to provide their
assessment, on how the respective candidates fare against the selection criteria: (ts p84).

220 Ms Mabher explained that in period after the appellant submitted the first breach claim but prior to the appointment of the
successful candidate to the OHI team leader’s role, the appellant had continued to act in OHI team leader’s role: (ts pp84-85).

221 When asked about whether the appellant had been treated differently to other employees who were appointed permanently
after a period of acting in a team leaders role, Ms Maher disagreed.

222 Referring to Exhibits A25 and A26 and the Public Sector Commissioner’s Instruction No 2, Ms Maher gave evidence to the
effect that persons the appellant had claimed were permanently appointed after a period of acting were either ‘already at level’
and moving from a ‘team leaders role’ to another team leaders role’ or they had been merit selected for their positions: (ts
pp87-89).

Selection panels

223 Ms Maher was asked a series of questions about her understanding of the selection process the respondent uses. Ms Maher
explained that in an ordinary case where a vacancy for a position is advertised, the respondent typically uses an external
recruitment consultant. She said an application and a curriculum vitae (CV) will be requested: (ts p89).

224 Ms Maher said a selection panel will then be formed to assess the candidates’ suitability for the advertised role. Ms Mayer said
that if a member of a selection panel is a referee for a candidate, the panellist is required to complete their referee report before
they can make an assessment on who is the preferred candidate: (ts p89).

225 Ms Maher gave evidence to the effect the selection panel must assess the candidates’ written applications against the work-
related requirements and the responses they provide to questions asked in the interviews: (ts p89).

226 Ms Mabher described what is supposed to occur in an interview. She stated that a candidate typically has a preparation time of
15 minutes. During the interview, panellists are required to individually assess the answers a candidate provides. At the
conclusion of the interview the panel meets to discuss a candidate’s responses to interview questions and what is contained in
their written applications: (ts p89).

227 Ms Mabher explained that at the conclusion of all the interviews, the selection panel is then required to meet and discuss their
assessments of each candidate and to reach a consensus on each candidate’s suitability. Ms Maher gave evidence that referee
reports are only considered after a selection panel decides upon a preferred candidate: (ts p89).

228 Ms Mabher said that if there is more than one suitable candidate, a comparison will need to be made to choose a preferable
candidate. She said referee reports are only considered once a consensus is reached on a preferred candidate: (ts p89).

229 Ms Mabher stated that assessing a candidate’s suitability for a position on criteria including relationship and leadership skills,
requires a degree of subjectivity. She also gave evidence to the effect that there are some criteria that are more easily assessed
than others: (ts p89).

230 When asked about leadership skills that team leaders are required to have, Ms Maher explained the position is the first
management role a chemist may go into. She said that while chemistry is very black and white, a ‘different skill set’ applies to
leadership: (ts p90).

Document storage

231 Ms Maher gave evidence that in May 2024, when she was being shown by a HR consultant how to save documents in
OurDocs, she noticed some of her own documents had been saved into non-secure folders.

232 She gave evidence to the effect that upon making this discovery she spoke with Ms Barbato who told members of the HR team
to look at their folders and ensure any unsecured documents were ‘properly locked down’: (ts p91).

233 Ms Maher gave evidence that following this, she became aware in September 2024 that there were other HR documents that
had not been saved securely. Ms Maher said Ms Barbato instructed her to go through individual managers folders: (ts p92). We
understood from Ms Maher’s evidence that this search was undertaken to see if any of these folders had been accessed without
authorisation.
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234 Ms Maher gave evidence to the effect that it was during this search, she discovered the appellant had accessed a document
from a HR folder: (ts p92). The document she referred to was the ‘Permanency List’: Table 1 Document 3.

235 During her evidence, Ms Mabher said that in March 2025, when preparing for the hearing in the appeal (which included
providing discovery of relevant documents), she restored the appellant’s desktop.

236 Ms Maher explained the appellant’s desktop was restored for the purpose of obtaining ‘time stamps’ from the appellant’s
computer. Ms Maher said it was during this process that she discovered the appellant had made and saved the West and Harper
recordings: (ts p93).

Cross-examination of Ms Maher

237 In cross-examination, Ms Maher was questioned about the recommendations from the BDT investigation: Exhibit A20. Ms
Mabher confirmed that with the intervention of the disciplinary process, the respondent had not spoken to the appellant about
the recommendations.

238 When questioned as to whether the respondent would return to the recommendations of the BDT Investigation report, if the
appellant was reinstated, Ms Maher said that ‘it would be a ‘very difficult process’. She indicated that mediation typically
works best when all people are prepared to participate voluntarily.

239 Ms Mabher gave evidence to the effect that while the appellant ‘may feel as though she had been psychologically damaged there
had also been two and a half years of investigations and things that had occurred for other people within that area’: (ts p94).

240 Under cross-examination, Ms Maher said she discovered the appellant had accessed the selection report on Saturday, 7
September 2024 when she was reviewing the BDT Investigation report. Ms Maher said steps were first taken the following
Monday and the documents accessed, were secured by Friday, 13 September 2024: (ts p96). Ms Maher confirmed that
following this, steps were taken to secure documents to ensure nobody (including the appellant) could assess HR or other
sensitive documents.

241 Under cross-examination, Ms Maher conceded that no steps were taken to remove the appellant’s access to OurDocs or from
the respondent’s information system more generally, until she was suspended on 30 September 2024. Ms Maher also said she
was not aware an allegation was ever put to the appellant about her improper use of other categories of documents such as
‘client documents’.

242 When asked about the appellant’s access to the BDT Investigation form (Table 1 Document 5), which Ms Maher
acknowledged the respondent had alleged was one of the more serious accesses the appellant had made, Ms Maher confirmed
the document had been accessed by at least one other employee.

243 After the appellant’s counsel referred Ms Maher to the audit log which showed all of the accesses to the BDT Investigation
Form (Exhibit A66), Ms Maher said she was not aware if an investigation was undertaken to determine if accesses by other
employees to this document were appropriate or not. Ms Maher accepted the audit log was provided to the respondent’s CEO
who made the decision on whether an investigation would be conducted into the BDT Investigation Form being accessed by
other employees: (ts p99).

244 Ms Maher was questioned about her understanding of the respondent’s recruitment process. She confirmed that her answers
related to her knowledge of what was contained in the Public Sector Commissioner’s Instruction No 1 (employment
standard): (tsp 9).

245 Ms Maher accepted that under the employment standard, members of a selection panel can only consider information gleaned
from a recruitment process and that the individual applying for the role, can meet the requirements of the position. Ms Maher
also accepted that the chair of a selection panel is not permitted to feed information based on their knowledge of an appellant,
to other panel members.

246 Ms Maher said that this is because decisions made by selection panels under the employment standard on who is a preferred
candidate are to be impartial, free from bias, nepotism and patronage.

247 When questioned about Ms Downey’s participation in the selection panel for the OHI Team Leader’s role, Ms Maher did not
accept that it would have been unusual for the appellant’s supervisor to be on the panel. She said this is because;

‘you’d effectively be allowing other people to choose your staff”.

248 Ms Maher was questioned about whether it was reasonable for a panel member to have regard to their knowledge about an
individual applicant who had acted in the position to be filled, Ms Maher gave evidence to the effect that this information
could be raised in a referee report: (ts p102).

249 While Ms Maher confirmed Ms Downey’s views about the appellant’s previous experience of having acted in the role could be
have been considered, she said that this could only be provided in a referee report. However, Ms Maher also said a referee’s
report would only be considered once a preferred candidate had been selected.

250 In cross-examination, Ms Maher confirmed a referee’s report is used to validate a selection panel’s assessment: (ts p102).
Questions from the Board

251 In response to clarifying questions which the Board asked, Ms Maher explained how a search for documents on OurDocs could
be made. She confirmed that documents are searchable by looking for the respective folders they are saved in, by searching for
a document’s number or by searching keywords, which will generate documents with the keyword in the title of the document:
(ts p103).

252 Ms Maher confirmed the reason there were documents that were not secured which the appellant was able to access was
because of human error: (ts p103).
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253 When asked what instructions the respondent’s staff were given on OurDocs and what they were allowed to see, Ms Maher
stated the respondent has records awareness training and a records specialist, who does one on one training with staff on how
to use OurDocs. She also said there were training sessions on OurDocs when it was updated in 2023: (ts pp103-104).

254 Ms Maher was questioned about the records audit. She explained that the respondent is accredited under the National
Association of Testing Authorities (NATA). Part of this accreditation is ensuring the respondent maintains and improves their
practices on keeping a secure records management system: (ts p104).

255 When asked about the appellant’s involvement in the records audit, Ms Maher explained the appellant would have received
some training on what was involved. She also confirmed that while the obligations of staff involved in a records audit may be
ongoing, the audit itself would only be conducted for a fixed period of time. After that, an auditor’s responsibility to continue a
records audit would cease: (ts p104).

256 Ms Maher gave evidence to the effect that a records audit would typically involve a targeted investigation into some topical
area. She also said a staff involved do not continue to look back into the system unless they are specifically asked to: (ts p104).

Evidence of Ms Lina Barbato

257 Ms Barbato was called by the respondent to give evidence. Ms Barbato stated that she commenced employment in the public
sector 30 years ago, starting with the respondent six years ago as Director of Business and Corporate Services. Ms Barbato said
that on occasions she had also acted as CEO.

258 Referring to the audit results, Ms Barbato said that she regularly receives similar audit documents because the respondent
performs ‘intra-divisional audits’ to maintain the respondent’s NATA accreditation: (ts p106).

259 Ms Barbato stated the audit results had shown there was the potential for people, if they went looking, to have access to
documents in folders that they would not normally have been able to. She said that for this reason, the respondent’s security
permissions were reset: (ts p107).

260 In addition to this, Ms Barbato said OurDocs was updated and workshops were undertaken across the agency on saving and
securing documents. Ms Barbato said that she thought the issue of individuals accessing confidential documents had been
addressed with this measure: (ts p107).

261 Ms Barbato stated that she attended and organised training on the upgrade to the OurDocs system. She said the training was
intended to train staff to understand the levels of permissions across different folders, how they operated and the difference
between secure folders and shared folders: (ts p107).

Response to the stealing claim

262 Ms Barbato gave evidence about her response to the appellant’s stealing claim. She said the matter was brought to her attention
by the former HR manager. Ms Barbato said she then raised the matter with the respondent’s CEO.

263 Ms Barbato gave evidence to the effect that the value of the chemical the stealing claim related to, was less than $20. She said
the matter was addressed through the respondent’s internal disciplinary process and an outcome was determined.

264 Ms Barbato confirmed that she was aware the appellant had raised a concern about how Ms Downey had handled the stealing
claim and that she believed Ms Downey was discouraging the appellant from reporting the theft.

265 Ms Barbato disagreed with this assessment of Ms Downey’s conduct. Ms Barbato gave evidence to the effect that when she
investigated the matter, she learned that Ms Downey was on leave when the appellant, who was acting in a team leader role,
first raised the stealing claim. Ms Barbato said she understood Ms Downey had told the appellant to go back and ask further
questions of the employee involved, about what had occurred before reporting the issue: (ts p108).

266 Ms Barbato said she formed this view after speaking with Ms Downey and the employee the subject of the stealing claim and
her review of the text messages between the appellant and Ms Downey. Ms Barbato also said that from her inquiries, she
learned the chemical was not taken for personal use but was loaned to another laboratory, because of a shortage that laboratory
was facing.

267 Ms Barbato said there was precedent for supporting other laboratories in such situations, which the respondent’s then CEO,
who was also a chemist, had confirmed. Ms Barbato gave evidence to the effect that rather than discouraging the appellant
from reporting a theft, she considered it was possible for Ms Downey’s instructions to have been interpreted differently,
instead of the way they were understood by the appellant: (ts p108).

268 When asked about whether she remembered having a conversation with the appellant about an upcoming interview for a
selection process that Ms Downey was involved in, Ms Barbato said she could not recall a conversation of this kind. Ms
Barbato also said she did not recall discussing a PID with the appellant either.

269 Ms Barbato however stated that registering a PID is an ‘extraordinary process’ that would involve both herself and the HR
Manager. She also said registering a PID required a series of formal conversations to be held. The upshot of Ms Barbato’s
evidence was that there is no record of the appellant having raised a PID in the form in which it is contemplated under the PID
Act.

270 During her evidence in chief, Ms Barbato said that following the records audit and after an employee later that year advised
they were able to view a confidential document, actions were taken to secure the respondent’s OurDocs records management
system. Ms Barbato said she held a communication session in June 2024 to make staff aware of how to use OurDocs.

271 Ms Barbato also described the necessity for the respondent as a scientific testing agency for its employees to maintain very
high standards on ethics and integrity. In providing this evidence Ms Barbato was suggesting that repeated incidents of
misconduct would undermine the relationship of trust that was necessary to be in a team of scientists: (ts p112).
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Cross-examination of Ms Barbato

272 In cross-examination, Ms Barbato was questioned about the training that was provided when an updated OurDocs system was
introduced in 2023. She said that multiple training sessions were held over a week. She was unable to recall whether or when
the appellant attended a particular training session: (ts p112).

273 Ms Barbato confirmed that no concerns were ever raised with her about the appellant’s work as a scientist. She also
acknowledged not being made aware the appellant had ever improperly accessed material provided by clients or the like: (ts
pl12).

274 Ms Barbato was questioned about the purpose of the 26 June 2024 communication session. Ms Barbato confirmed that rather
than telling staff, there would be consequences for saving confidential or sensitive material in the wrong place, she said the
purpose of the communication session was to refresh and re-educate staff on saving confidential material correctly.

275 Ms Barbato accepted that she did not know if the appellant had attended the communication session in person or not, but she
did say the appellant had the opportunity to view it online.

276 When questioned about the appellant having made the stealing claim and her criticism of the way Ms Downey had handled it,
Ms Barbato conceded that it was reasonable for the appellant to have at least held a concern about Ms Downey’s involvement
in the 2022 selection process. Ms Barbato however said the respondent has policies to ensure staff can raise concerns where
they arise and that the respondent has a zero tolerance for reprisals.

277 Ms Barbato said that while that she did not recall speaking with the appellant about Ms Downey’s involvement in the 2022
selection process, Ms Barbato accepted that if she did have a conversation with the appellant on this subject, she might well
have used the words ‘protect’ or ‘protection’. Ms Barbato said she doubts that she would have used the term ‘disclose to HR’
as it is more common to use the word ‘report’.

278 Under cross-examination Ms Barbato did not accept she would have referred to PID principles or the protections under the PID
Act in her dealings with the appellant. She explained that the making of a PID is a serious matter and there are strict
requirements under the PID Act where a matter of this kind is raised: (ts p117).

279 When Ms Barbato was questioned about her discussions with Ms Harper regarding the first breach claim, Ms Barbato said she
did not recall speaking to her. Ms Barbato also denied expressing a preliminary view that a breach had occurred during the
2022 selection process: (ts p117).

280 Counsel for the appellant then referred Ms Barbato to Ms Harper’s’ file note of her conversation with Ms Barbato: Exhibit A6.
Ms Barbato maintained that she did not recall saying a ‘breach may have occurred’.

281 When asked if Ms Harper’s file note, suggested Ms Barbato held such concerns, Ms Barbato said that because the appellant
had acted in OHI Team Leader’s position for four years, she wanted the outcome of the 2022 selection process ‘independently
assessed’: (ts p117).

282 During questioning from the appellant’s counsel, it was put to Ms Barbato that the respondent became aware the appellant had
accessed the selection report because of what she had said during the BDT investigation. Ms Barbato disagreed the appellant
had been up-front in her admission that she had accessed confidential documents.

283 Rather Ms Barbato stated that Ms Maher only made this discovery during her review of the transcripts of the appellant’s
interview for the BDT investigation. Ms Barbato gave evidence to the effect a further audit of OurDocs was then undertaken.
She said it was this audit that revealed the extent to which the appellant had been accessing documents in the OurDocs without
authority to do so: (ts p120).

284 In cross-examination, Ms Barbato confirmed the respondent had reviewed other individuals’ access to documents. Referring to
the audit log, Ms Barbato said the IT Department was able to provide an audit of each staff member’s footprint in OurDocs and
the documents they accessed.

285 In response to further questioning on this topic, Ms Barbato gave evidence to the effect that while there were instances of other
individuals opening documents without authorisation, these accesses having regard to nature of the access and the sensitivity of
the document opened, were more likely ‘stumbled across’ than (as in the appellant’s case) repeatedly opened or saved to a
desktop.

286 Ms Barbato accepted that even though she became aware in early September 2024 that the appellant had accessed the selection
report, steps were not taken to remove her access to the respondent’s record management system until she was suspended on
30 September 2024.

Evidence of Ms Carissa Amy Harper

287 Ms Harper who works for the PSC, was called to give evidence by the respondent about the Harper recording. She said she
commenced working at the Public Sector Commission in 2010 in a HR Role. Ms Harper said that she moved over to the
Integrity and Risk / Breach Claim area in 2013. Her title is Senior Consultant Referrals and Assessments and Notifications: (ts
p126).

288 Ms Harper explained that the PSC reviews claims involving breach of the employment standard (breach claim). Ms Harper
said that after identifying the issues outlined in a breach claim, she will contact the claimant to discuss the claim, usually by
telephone: (ts p126).

289 Ms Harper said that once she has spoken to a claimant and confirmed that she has not misinterpreted the issues the subject of
their breach claim, she will then reach out to the agency and members of the selection panel: (ts p126).

290 Ms Harper said that it is her usual practice to prepare a table setting out the issues raised by the claimant, the agency’s response
and her analysis of the issues raised in a breach claim. Ms Harper said that after this table is completed, she sends it to her
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Level 7 supervisor and Level 8 Manager who has the delegated authority to determine whether there has been a breach or not:
(ts p126).

291 Ms Harper explained that her role at the PSC does not require her to hold an investigation. Ms Harper described the work she
performs as reviewing and assessing a breach claim. She said that for this reason, her conversations are more informal and
conversational: (ts p127).

292 Ms Harper explained that the first step in a breach claim is to reach out to the claimant and have a conversation. She will call
them, introduce herself and talk about the weather or family beforehand so a claimant will be made to feel comfortable having
a conversation with her: (ts p127).

293 Ms Harper described what she says to claimants involved in breach claims. She said she explains what a breach of standards
means, what they can expect from the process, possible outcomes and then she answers questions they might have from the
information she provides.

294 Ms Harper said she tells claimants that she will be jotting down notes and there will be pauses in the conversation, but not to be
concerned. Ms Harper said she tells claimants her notes will be typed up and sent to them: (ts p127).

295 Mr Harper said the table she prepares contains a column for claimants to clarify anything which has been misunderstood, or
they’ve forgotten and that this will not be their last opportunity to reach out to her if they think of something later. Ms Harper
stated that she does not record interviews: (ts p128).

296 In her evidence in chief, Ms Harper confirmed that she was assigned the first breach claim. Ms Harper said that while she does
not recall the specific content of her conversation with the appellant, she would not have said anything about recording their
conversation because it is not her practice to do so: (ts p129).

297 Ms Harper gave evidence that was sure she did not use the word ‘record’ in her conversation with the appellant. Ms Harper
also said she that she would have used the language ‘jotting’ or ‘noting down notes’. Ms Harper said that because she has a
‘stutter’, sometimes’, ‘records’ is a word she finds is ‘hard to get out’: (ts p129).

298 Ms Harper said that she typically only refers to taking or jotting down notes once in her conversations with claimants, as there
is no need to refer to this part of the process again once it has been discussed: (ts p130).

299 Ms Harper stated that her introduction and initial conversation with a claimant can go anywhere from two minutes to 15
minutes depending on the person and how much they might want to say before getting into the substance of the claim: (ts
p130).

Cross-examination of Ms Harper

300 Under cross-examination, Ms Harper said that when she began at the PSC in 2013 the summary she produced after having a
conversation with a claimant was referred to as a ‘record of conversation’ or a ‘record of interview’.

301 She said this was because in 2013, there was a more formal tone in conversations under the previous Public Service
Commissioner. Ms Harper said that she has continued to follow this practice in the style of notes she takes: (ts p133 -134).

302 When questioned about her conversation with the appellant regarding the first breach claim, Ms Harper stated that while she
did not recall the exact language she used, Ms Harper said that she ‘maybe’ used the words preparing a ‘record of
conversation’ or ‘record of interview’: (ts p134).

303 Ms Harper said that she thought the likelihood of her using either one of these terms was however low: (ts p134).
Appellant’s submissions

304 Upon the completion of the evidence, the parties made their submissions. Both parties filed lengthy written outlines and made
supplementary oral submissions on the evidence given by the witnesses.

305 From the outset, the appellant’s counsel in his submissions, acknowledged the appellant had admitted to engaging in acts of
misconduct. It was submitted the appellant had also accepted that she should face disciplinary action. However, it was
submitted the appellant’s dismissal was disproportionate in all of the circumstances, having regard to:

i. the particular nature of the misconduct;

il. the surrounding circumstances,

iii. the appellant’s remorse and insight, and

iv. the severe effect dismissal from her specialised role with the respondent has had (and will continue to have) on

her and her young family.
See Appellant’s Outline of Submissions for Hearing (appellant’s first outline) paragraph [1].

306 In characterising the appellant’s conduct, it was submitted her misconduct largely relates to the appellant’s wrongful access to
information on OurDocs. Counsel submitted the factors relevant to the seriousness of that misconduct include:

(a) the appellant has been open and honest with respect to her conduct, and never sought to hide the fact of her
accesses — for example, explaining in a recorded interview that she had accessed the selection report, and also
informing an IT officer of the respondent of the same;

(b) none of the information concerned was client information, or related to the work of the respondent, and there is
no suggestion the appellant has ever improperly dealt with such information or imperilled the good standing and
reputation of the respondent in that way;

(c) the information access was not at the top end of confidentiality, for example it did not contain detailed personal
medical information or other information with the potential to harm or embarrass the subjects of the
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information;

(d) the appellant’s role is not of the kind where she ought to have access to information of the kind she improperly
accessed — unlike other cases in which an employee has abused the trust placed in them when they are
intentionally given access to a particular kind of information, in this case the information accessed to the
appellant was only available to her due to errors in the respondent’s record management, and it is not an integral
part of the appellant’s role that she be trusted with access to information of that kind in the future (noting also
that the respondent appears to have now taken steps to restrict access in OurDocs to sensitive documents, such
that it would seem unlikely the appellant would even have access to any non-role related sensitive information
in the future);

(e) the appellant has maintained the confidentiality of the information she wrongly accessed, save, relevantly, to the
very limited extent she made some reference to the selection report and change in selection panel in her
communications with the Public Sector Commission;

® subject to one exception, the appellant never sought to make any use of the information for personal gain, and
her accesses are largely explained by her good faith attempts to address her reasonably (or at least
understandably) held concerns regarding workplace issues;

(2) the one exception is that, sometime after saving the selection report in connection with her workplace issues,
she decided to look at the interview questions recorded in it as part of her preparation for an unrelated interview
— while wrong, the potential for personal gain was negligible and she did not in fact make any gain, nor
disadvantage any other person;

(h) the appellant’s genuine recognition of her wrongdoing, and the contextual explanation for how it occurred, can
assure the Board that such wrongdoing will not be repeated; and

1) while not an excuse, it is notable the respondent has only after the fact sought to properly secure relevant
documents, implement proper policies and training with respect to the use of OurDocs and the appropriate
response to discovering improperly saved documents, which, had they applied at the time, would have driven
home to the appellant the wrongfulness of her actions and might have prevented such conduct.

See appellant’s first outline paragraph [93].

307 It was submitted the appellant had admitted her mistakes and that she has done so since the initial allegations were first put to
her. It was also contended the appellant had made no attempt to hide her accesses or that she had made the West and the
Harper recordings: appellant’s first outline paragraph [3].

308 In addition, it was submitted for the appellant that her own voluntary disclosure regarding her access to confidential
documents, resulted in the disciplinary investigation that followed: appellant’s first outline paragraph [3].

309 The appellant’s counsel submitted that during the appeal, the appellant has volunteered information, including her use of the
selection report, which the respondent would have had real difficulty in proving without her admissions: appellant’s first
outline paragraph [3].

310 It was submitted the appellant had also cooperatively agreed on the facts relating to her access to documents, even though her
memory of times and dates was imprecise and she cannot remember accessing some documents at all. All of this, it was
submitted, stands significantly to her credit: appellant’s first outline paragraph [3].

311 Counsel for the appellant submitted that because of the appellant’s candour, the only significant factual dispute between the
parties regarding the matters that have been relied upon as the basis for the appellant’s dismissal, is in respect of the Harper
and West recordings.

312 In relation to this, counsel for the appellant submitted there is a factual dispute as to whether Ms Harper said she would be
recording her conversation with the appellant. As we understand her argument, the appellant says that because she thought she
heard Ms Harper say she was going to record their conversation, the appellant was permitted to do the same: appellant’s first
outline paragraph [4].

313 It was submitted that Ms Harper’s evidence about what happened before the Harper recording began could not exclude the
possibility that she may have said words that could have been interpreted in this way: appellant’s first outline paragraph [4].

314 The appellant’s counsel argued that in evaluating the seriousness of the appellant’s misconduct, it was necessary to have regard
to the following surrounding circumstances including the following:

(a) the appellant’s personal circumstances, including that, at the time of the misconduct, she was a new and first-
time mother, juggling the return to work with the responsibilities of parenthood.

(b) the appellant was acting as a Team Leader for approximately four years and then being deemed ‘unsuitable’ for
that position during a selection process in circumstances she considered unfair and where the successful
appointee was quickly found to be unsuitable for the role. An external investigation, not provided to the
appellant until this proceeding, formed the preliminary view the successful appointee’s selection process was
not merit-based.

(c) shortly before the 2022 selection process, the appellant formed the view that one of her direct reports had
engaged in theft (including of restricted chemicals) but believed she was discouraged from formally reporting
the issue by two superiors.

(d) the appellant’s concerns regarding the management of her concerns and a later return-to-work program, which
motivated her to become a Union delegate so she could work to improve the workplace for her colleagues.
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(e) the appellant’s concerns surrounding a further application by her for a Team Leader position in April 2024, her
application ultimately being unsuccessful.

appellant’s first outline paragraph [5].

315 Insofar as those surrounding circumstances involve contested matters of fact, relating to historical incidents in the workplace, it
was the appellant’s submission that it is not the role of the Board to determine the truth of those incidents, and it is not in a
position to do so where, in the main, the Board has not heard from the witnesses to the events: appellant’s first outline
paragraph [6].

316 It was submitted the surrounding circumstances are only relevant as to the appellant’s state of mind at the time of the
misconduct. Counsel submitted the Board need only consider whether it was understandable the appellant held these beliefs
and concerns in the circumstances she was faced with at the time: appellant’s first outline paragraph [6].

317 Counsel argued that this was particularly so where the information now available to the Board, differs from the information
that was available to the appellant, at the time of the misconduct.

318 Counsel for the appellant submitted the appellant’s beliefs and concerns at the time were understandable in that they were
reasonably held, in several respects were shared by others (including her colleagues), and were in some respects, endorsed by
external investigations: appellant’s first outline paragraph [7].

319 The appellant’s counsel argued that while the respondent will submit the historical workplace issues and the concerns
expressed by the appellant demonstrate reinstatement is not practicable because of a breakdown in the parties’ working
relationship, any such submission should be rejected. It was submitted that employees are allowed to have grievances and to
take steps to address those grievances: appellant’s first outline paragraph [8].

320 It was submitted that in any event, the parties working relationship now is not any more strained that it was immediately before
the disciplinary process commenced, at which point independent recommendations were being implemented so that all
involved could move forward productively.

321 Those recommendations, it was submitted (as set out in the BDT Investigation report) could recommence if the appellant is
reinstated, and it should not be doubted the appellant would fully commit to ensuring, a productive working relationship,
having now had the benefit of a significant period of time to reflect since her dismissal, could be restored: appellant’s first
outline paragraph [9].

322 It was submitted the history of the appellant’s employment, reveals that she cares deeply about the respondent and is motivated
to improve the workplace and culture in whatever way she can. The employment relationship, and the respondent as a public
sector authority and model employer, are sufficiently robust to endure any strain, which might occur because of her
reinstatement.

323 Regarding the outcome of the 2022 selection process, it was contended for the appellant that not only did the new team
leader’s inability to perform the OHI Team Leader role, add to her concerns that something had been amiss with the
recruitment process, but it also added to her workload.

324 1t was submitted the appellant’s colleagues continued to look to her to fulfil the duties she had carried out for years while
acting in the OHI Team Leader position. The appellant was understandably, disinclined to carry the burden of these duties after
she was returned to her substantive level 2 role: appellant’s first outline paragraph [24].

325 Counsel argued that for the avoidance of doubt and while the appellant has sought to make submissions regarding the
seriousness of her workplace concerns, these submissions should not be understood as seeking to excuse her actions or
undermine the acceptance of her wrongdoing: appellant’s first outline paragraph [39].

326 It was submitted the consequences of the appellant’s termination have been particularly devastating. Counsel noted the
appellant has worked for the respondent her entire adult career and developed a set of niche skills which are, essentially,
valuable only to the respondent: appellant’s first outline paragraph [86].

327 Counsel submitted the appellant has not been able to secure alternative employment since her dismissal which has presented as
a significant hardship for the appellant and her young family: appellant’s first outline paragraph [87].

328 In addition, it was submitted the appellant may well need to re-start her career or move into an alternative field if she is not
able to return to her previous role.

329 Aside from the financial consequences, it was submitted the appellant’s dismissal has taken a personal toll. It was submitted
the appellant is extremely passionate about her role with the respondent and the career she had built there since starting as a
student. It was submitted that this is a loss that weighs heavily on the appellant to a far greater degree than would be the case
for the typical public servant: appellant’s first outline paragraph [89].

330 It was submitted the harshness of termination for the appellant is something the Board should weigh carefully, when deciding
whether termination is the only appropriate disciplinary action in this case.

331 Relying upon a list of authorities including the decision in Tolmie v Director General, Department for Planning and
Infrastructure [2006] WAIRC 03630 (Tolmie) the appellant’s counsel submitted the respondent’s decision to dismiss the
appellant should be adjusted and a lower penalty imposed.

332 Counsel for the appellant argued that employees of previous good character and standing are generally given a second chance
where they are:

(a) open and honest in response to allegations; and

(b) either demonstrate insight and contrition or have significant mitigating circumstances:
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appellants first outline paragraph [101].

333 It was submitted the appellant’s previous unblemished record, long service (including acting in the OHI team leader role) and
her open and honest response to the disciplinary allegations weigh in favour of a penalty less than termination: appellant’s first
outline paragraph [102].

334 Counsel argued the appellant in this case has demonstrated her insight by her words and candid conduct, during the
disciplinary process and in the appeal to the Board. It was submitted the surrounding circumstances were mitigating and this
matter does not involve a cynical misuse of confidential information for personal ends: appellant’s first outline paragraph
[102].

Respondent’s Submissions

335 In her submissions, counsel for the respondent first sought to characterise the misconduct the appellant had engaged in. In short
order it was noted:

i the appellant was dismissed for looking up and accessing seven documents on the respondent’s OurDocs
document management system, for which the appellant had no proper work purpose to access.

ii. the appellant had admitted that this was misconduct:
See Respondent’s Outline of Submissions (respondent’s outline) paragraph [1].

336 It was submitted the more serious misconduct involved the appellant, in the lead up to the 2024 selection process, opening the
selection report, saving it to her desktop, and later looking at the selection report in preparation for her interview: respondent’s
outline paragraph [2].

337 Counsel for the respondent argued that while the appellant’s access, saving and use of the selection report was clearly her most
serious misconduct, the other accesses had demonstrated the appellant had accessed work documents she was not authorised to
access, with no regard for their confidentiality or sensitivity, on multiple occasions: respondent’s outline paragraph [3].

338 In addition to these matters, it was submitted the evidence established the appellant also accessed highly confidential
documents about a workers’ compensation claim in 2023.

339 While these accesses were not the subject of the disciplinary process and not relied upon as the basis for dismissal, it was
submitted they demonstrate the 2024 accesses were not isolated: respondent’s outline paragraph [4].

340 Counsel for the respondent submitted the appellant’s misconduct has destroyed it’s trust in the appellant, for two main reasons:

(a) Because of the nature of its function, the respondent requires the highest standard of integrity from its
employees, including in the use of confidential information. The respondent no longer trusts the appellant to act
with the required integrity. This is particularly so because the appellant used the selection report corruptly by
attempting (albeit unsuccessfully) to obtain an advantage in the selection process.

(b) The appellant’s conduct was largely motivated by difficulties with her employer. In response to these
difficulties, she engaged in misconduct destructive to the relationship of trust and confidence between employee
and employer. The respondent can reasonably hold concerns that the appellant may engage in such conduct
again:

respondent’s outline paragraph [5].

341 It was submitted that following the appellant’s dismissal, the respondent became aware of further misconduct. The first was the
making of the Harper and West recordings without their consent. Second, it was confirmed the appellant had accessed a further
five documents in OurDocs she was not permitted to access, saving three of them to her desktop: respondent’s outline
paragraph [12].

342 While the respondent only relies on the 2023 accesses to the OurDocs documents to provide context to the appellant’s other
admitted misconduct, it was submitted that if the Board considers the appellant's dismissal was harsh, it should not, because of
the appellant’s further misconduct in making the Harper and West recordings, exercise its discretion to reinstate the appellant.

343 Counsel for respondent submitted that the West and Harper recordings should only be considered by the Board if it determines
the appellant’s dismissal was unfair. If so, the Board should not exercise its discretion to reinstate the appellant because of this
further misconduct: respondent’s outline paragraph [15].

344 The respondent’s counsel also accepted the Board did not need to conclusively make any findings on the workplace incidents
involving the appellant and the respondent. It was however acknowledged the key workplace event that provides the context in
which the appellant’s misconduct is to be considered, is the outcome of the 2022 selection process: respondent’s outline
paragraph [17].

345 The respondent did not dispute the appellant has consistently believed, the 2022 selection process was predetermined against
her because her Manager, Angela Downey (the selection panel chair) was biased against her. It was similarly not disputed that
over time, the appellant had formed a view, the respondent’s leadership group targeted and deliberately excluded her from
leadership opportunities: respondent’s outline paragraphs [17] — [18].

346 Counsel submitted the respondent accepts the appellant’s ‘workplace concerns’ were mostly genuine. However, one exception
to the respondent’s acknowledgement of the appellant’s workplace concerns (which the appellant says she first raised in
February 2023 and last raised in her response to the disciplinary allegations) is the appellant’s claim, Ms Barbato told her that
she was protected from reprisals as a PID complainant and then took no steps to register a PID: respondent’s outline paragraph
[21].

347 It was submitted the appellant’s extensive communications to the respondent and the PSC in 2022, do not contain any
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contemporaneous reference to this concern: respondent’s outline paragraph [2].

348 Counsel for the respondent submitted the appellant’s concerns regarding the outcome of the 2022 selection process and that
she was being targeted and/or excluded by the leadership group, resulted in the appellant developing a near total loss of trust in
the respondent’s leadership team: respondent’s outline paragraph [23].

349 It was submitted that if the Board finds the appellant’s misconduct was caused by this loss of trust, it should not adjust the
dismissal decision. Counsel submitted that in these circumstances, the respondent (and the Board) can reasonably hold
concerns the appellant may engage in such conduct again: respondent’s outline paragraph [2].

350 Regarding its assessment of the seriousness of the appellant’s misconduct, it was acknowledged in the respondent’s outline that
the appellant accessing and saving of, the selection report to her desktop, was the most serious misconduct: respondent’s
outline paragraph [47].

351 It was submitted this misconduct is very serious for several reasons. First, it was plainly obvious that a selection report is
confidential. Counsel noted this was accepted by the appellant, who it was submitted, had conceded in her evidence to
knowing she should not have accessed the document at the time she opened it. It was submitted the appellant had therefore
engaged in intentional wrongdoing of a serious kind: respondent’s outline paragraph [49].

352 Second, it was submitted the appellant has accepted that she opened the selection report and looked at the interview questions
to prepare for an interview. In doing so, it was submitted the appellant had accessed the selection report, to secure a personal
benefit: respondent’s outline paragraphs [S1] - [52].

353 Counsel for the respondent submitted the issue of whether the appellant ultimately obtained a benefit from accessing the
selection report is not relevant to deciding if the appellant’s dismissal was unfair.

354 1t was submitted that while the appellant did not obtain a benefit because there was not much similarity between the two sets of
interview questions, she did not know this when she looked at the selection report to prepare for the interview.

355 It was argued for the respondent that if there had been a high degree of similarity between the questions, the appellant could
have obtained a personal benefit. It was submitted the Board should find the reason the appellant looked at the selection report,
when preparing for the interview for the pool position was because she thought she might obtain an advantage by knowing the
interview questions that might have been used in the selection process: respondent’s outline paragraph [53] - [56].

356 Thirdly, it was submitted the selection report included confidential information about other applicants, including two of the
appellant’s colleagues. It was submitted the appellant’s decision to read this confidential information (which included frank
comments about the other applicants’ strengths and weaknesses, as well as referee reports), was unfair and discourteous to her
colleagues: respondent’s outline paragraph [57].

357 It was further submitted the appellant’s access of the documents was naturally damaging to the relationship of trust and
confidence between herself and the respondent because it involved secretly collecting evidence to be used against the
respondent in an anticipated dispute: respondent’s outline paragraph [59].

358 Finally, it was submitted the other documents the appellant accessed are HR documents. Although these documents may have
had some connection to the appellant’s workplace concerns, counsel noted the appellant had accepted she did not have a proper
work purpose to access them: respondent’s outline paragraph [62].

359 It was submitted the appellant’s 2023 accesses show that her later access to confidential information in 2024 (including the
selection report) was not isolated, not contained to one distinct period and not confined to one type of document. It was
contended for the respondent that the appellant’s accesses were also consistent with a pattern of inappropriately accessing
documents at times of conflict with the respondent: respondent’s outline paragraphs [69] — [70].

360 While the respondent, through its counsel, accepted the appellant had shown some honesty and insight during the disciplinary
process, it was submitted this only went so far: respondent’s outline paragraph [71].

361 Counsel submitted that during the disciplinary process, the appellant only admitted facts it was clear the respondent could
prove. It was suggested the appellant only admitted her accesses because the respondent had electronic records to prove this. It
was further submitted the appellant admitted the documents she had accessed were confidential, but only because it is unlikely
she would have been able to make a reasonable case to the contrary: respondent’s outline paragraph [72].

362 Counsel for the respondent submitted the dismissal was proportionate, for the following reasons:

(a) The appellant’s access and use of the selection report was very serious and obviously wrong. In particular, the
appellant sought to use the selection report to gain a benefit to which she was not entitled. The fact the appellant
did not gain a benefit was a matter of luck. And the appellant’s access of the selection report was unfair and
disrespectful to the colleagues whose confidential information she accessed.

(b) While the accesses were not as serious as the access of the selection report, together they demonstrate that the
appellant searched for and accessed the respondent’s HR records without considering confidentiality.

(o) The appellant’s inappropriate access of the respondent’s documents was not isolated. She intermittently
inappropriately accessed documents for a period of more than a year (with accesses coinciding with conflict
between the appellant and management).

(d) The appellant’s honesty in the disciplinary process was limited. The appellant did not admit the full extent of
her conduct but rather admitted only what could not realistically be denied. She also sought to mitigate her
conduct by at least one distortion of the truth.

(e) The appellant’s insight and contrition is also more minimal than has been suggested. The appellant has never
acknowledged the gravity of her wrongdoing (being that she attempted to gain a benefit) or any understanding
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or why her conduct was wrong.

® Any suggestion that the appellant’s conduct is partly explained by alleged failures in the respondent’s policies
and training about confidential information should not be accepted, at least for the most serious misconduct
(access and use of the selection report). This conduct was obviously wrong, and no training was necessary.

(2) While the appellant has no disciplinary record, in June 2023, the respondent had warned her that, from that
point, there would be no tolerance of conduct not aligned with the respondent’s values. The conduct the subject
of the disciplinary process occurred after this time, which weighs against the dismissal being harsh.

(h) The appellant has engaged in misconduct largely because of her extreme lack of trust in the respondent. This
was not isolated but was a pattern of behaviour. There is no reason that the respondent (or the Board) can be
assured that this pattern would not be repeated in the future if further conflict arose.

@) Further, the conduct of the appellant was obviously likely to (and did in fact) further destroy the relationship of
trust and confidence.

) The respondent’s function requires the highest standards of integrity from its employees, particularly in relation
to the use of confidential information. The respondent no longer trusts the appellant to act with the requisite
integrity.

k) While the respondent accepts the consequences of the dismissal on the appellant are very significant (in part
because her work experience is relatively niche), dismissal remains appropriate given the seriousness of the
conduct.

respondent’s outline paragraph [91].

363 In relation to the West and Harper recordings, counsel for the respondent submitted they were relevant for the purpose of
demonstrating that the appellant’s reinstatement, would not be appropriate: respondent’s outline paragraph [96].

364 It was submitted that even though the West and Harper recordings were not discovered until after the appellant was dismissed
and, the respondent only relies upon this aspect of the appellant’s conduct to resist the remedy of reinstatement (rather than to
justify her dismissal), it is not necessary for the Board to consider, the principles that apply to an employer’s use of ‘after
acquired knowledge’ in unfair dismissal cases: respondent’s outline paragraph [97].

365 Counsel however contended these principles as restated in Minister for Corrective Services v Fagan [2023] WAIRC 00984
(Fagan) [65]-[66], would not prevent the use of such information in a case involving an employee’s dismissal for misconduct:
respondent’s outline paragraph [98].

366 On this basis, it was submitted the Board would be entitled to rely upon the Harper and West recordings as a basis to decline to
make a decision that would result in the appellant being reinstated to her former position.

367 It was submitted the appellant’s conduct in making the Haper and West records was relevant and ought to be considered for the
following reasons;

(a) The appellant made the recording before she was dismissed.

(b) At the time of her dismissal the respondent did not know the appellant had secretly made the Harper and West
recordings recorded at the time of her dismissal.

(c) It is not the case that the respondent ‘could have reasonably discovered the matters relied on but did not take
any steps to do so’. The only step that would have revealed the secret recordings was a review of the contents of
the appellant’s desktop (something the respondent had no reason to believe was necessary).

(d) The nexus between the impermissible access of documents and the secret recordings is that they both:
i. involved the secret and impermissible collection of evidence relevant to disputes or anticipated disputes
with her employer;
il. were significantly motivated by the appellant’s loss of trust in the respondent’s leadership group; and
iil. were discourteous to colleagues whose privacy or confidentiality she disregarded:

respondent’s outline paragraph [100].

368 Counsel for the respondent emphasised the appellant’s recording of her conversations with Ms Harper and Mr West, regardless
of its lawfulness, was highly inappropriate and destructive to the relationship between the appellant and the respondent:
respondent’s outline paragraph [114].

369 It was submitted that if a further disciplinary process was commenced into this conduct alone, it would be sufficient to justify
dismissal. Counsel submitted the fact the respondent did not know the Harper and West recordings had occurred for over three
years, does not detract from the seriousness of her conduct: respondent’s outline paragraph [115].

Consideration — Reason for dismissal

370 In determining whether the appellant’s dismissal was a disproportionate response to the appellant’s conduct, it is necessary for
the Board to first consider if the appellant engaged in misconduct that was so serious that it justified the appellant’s dismissal.

371 It is well established that ‘misconduct’, on a spectrum of behaviour for which disciplinary action may be taken against an
employee, is conduct that is improper or immoral, when assessed against the standards of ordinary people: Civil Service
Association of Western Australia Inc v Director General of Department for Community Development [2002] WASCA 241
at [32] Anderson J.

372 In making this assessment, the Board, having regard to all the evidence, is required to properly characterise the nature and
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seriousness of the misconduct that was engaged in by the appellant, including by considering whether her conduct could have
given rise to a ‘valid reason for dismissal’: Adrian Mitchell v Public Sector Commission [2025] WAIRC 00442; (2025) 106
WAIG 192 (Mitchell) at [77].

373 A valid reason for dismissal, regardless of whether it is in the context of private or public sector employment, must be ‘sound,
defensible or well founded’. It cannot be ‘capricious, fanciful, spiteful or prejudiced:’” Selvahandran v Peteron Plastics Pty
Ltd (1995) 62 IR 371 (Selvahandran) at (373) and Mitchell at [78].

374 When deciding if the reason provided for an employee’s dismissal is valid, it must be remembered that this requirement applies
in the practical sphere of the relationship between an employer and an employee, where each has rights and privileges and
duties and obligations, conferred, and imposed, on them: Selvahandran at (373) and Mitchell at [79].

375 For this reason, the assessment of whether there is a valid reason for an employee’s dismissal, must be applied in a practical
and common-sense way, to ensure ‘the employer and employee are each treated fairly’: Selvahandran at (373) and Mitchell at
[80].

376 In a public sector context, an employee accessing documents without authorisation can provide a sound defensible reason for
dismissal: Stephen Bruce Burns v Director General, Department of Education [2025] WAIRC 01025; (2025) 106 WAIG
192 (Burns).

Assessment of the evidence

377 In reaching a decision in this matter we have had regard to the following:

L. all the documentary evidence that was filed in this matter, comprised of some 619 pages of exhibits.
il. the witness testimony; and
iii. the comprehensive submissions that were made by the parties’ counsel.

378 To the extent there was a conflict between the appellant’s evidence and that which was given by the three witnesses who were
called by the respondent, we have preferred the evidence that was given by the respondent’s witnesses.

379 While the Board is reticent to make a finding the appellant was dishonest in the evidence that she gave, there are some parts for
the reasons set out, that we were not inclined to accept as reliable.

380 It is open to the Board to accept some parts of a witness’s evidence and to reject or attach diminished weight to others:
Registrar Western Australian Industrial Relations Commission v Edmond Margjini and Anor [2026] WAIRC 00314; (2026)
106 WAIG 1018 at [200] citing Lehrmann v Network Ten Pty Ltd and Anor [2024] FCA 369 [136]-[138].

381 It therefore does not automatically follow, that because the Board rejects some parts of the appellant’s evidence, it must treat
all her evidence, as untrue or not reliable.

The appellant’s misconduct

382 It is our view, having considered the appellant’s admissions and the evidence overall, that the appellant, engaged in misconduct
by searching for and opening confidential documents in the respondent’s OurDocs records management system, which the
appellant knew she was not permitted to access, without authorisation or a reasonable excuse.

383 We also consider the appellant engaged in misconduct by saving some of the documents she was not permitted to access to her
desktop, including the selection report.

384 The Board considers the evidence overwhelmingly establishes the appellant engaged in this misconduct over a period of at
least 15 months. We therefore do not consider the appellant’s misconduct was because of inadvertence, was a one-off or
confined to a short discrete period.

385 The evidence establishes the primary reason the appellant both searched for and accessed documents from the respondent’s
OurDocs system, was to obtain evidence or information that would assist her, in a series of complaints or grievances the
appellant made, in respect of her workplace concern in the period from 8 March 2023 — 28 May 2024. This much was evident
from what the appellant stated in the second breach claim and to Mr Rickson during the BDT investigation.

386 In addition, we have noted, the appellant admitted to using the selection report, which she saved to her desktop, to assist her in
responding to questions that she thought might have been raised in an interview for the pool position.

387 We consider the appellant’s use of the selection report for this purpose, (albeit unsuccessfully) was in our view, an attempt by
the appellant to obtain a benefit (an advantage in a selection process), from information that she was not permitted to access or
use without the respondent’s permission.

388 Cumulatively, we regard the appellant’s misconduct regarding her access to documents on the respondent’s OurDocs system as
serious, because it was intentional, done in secret and involved a pattern of behaviour, that we regard as destructive of the trust
and confidence, necessary to maintain an employment relationship.

389 In our view the appellant’s misconduct was serious and of sufficient gravity to give rise to a valid reason for her dismissal.
The appellant’s workplace concern

390 The Board accepts the workplace concern that underlined the appellant’s misconduct, was generated by her dissatisfaction and
disappointment with the outcome of the 2022 selection process, whereby the appellant was found to be unsuitable for the OHI
team leader’s role. This was despite the appellant having acted in the OHI team leader’s role on and off for a period of around
4 years.

391 It is open to find the respondent had created a problem for itself prior to the 2022 selection process, by the having the appellant
act up in the OHI team leader’s role for such an extensive period.
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392 This problem, is perhaps best summarised in the Summary of Claims and Review Assessment that was prepared by the PSC in
relation to the appellant’s first breach claim: Exhibit A36, which states:

It is not best practice to allow someone to act in a position for an extended period without a proper process to support
the arrangement.

This can create a sense of entitlement and expectation by the person acting in the role, that they are the most suitable
candidate for appointment to the position.

393 We also consider the difficulty in having the appellant acting up for such an extended period, (particularly insofar as the
appellant viewed things), was compounded when, following the outcome of the 2022 selection process, the successful
candidate for the OHI team leader’s role was unable to fulfil the requirements of the position.

394 While the Board accepts the appellant thought she had cause to be aggrieved by the outcome of the 2022 selection process and
what followed, it did not automatically follow the selection panel made the wrong call about her suitability for the position.

395 Tt also did not necessarily follow that it was reasonable for the appellant to have had an expectation the respondent should have
simply appointed her to the OHI team leader’s role, when the new team leader had difficulties in fulfilling the requirements of
the position.

396 As was noted in Exhibit A36:

While acting in a role may provide an advantage, it is not a guarantee that you are the most suitable candidate.

The onus was on the Claimant to demonstrate her suitability and competitiveness for the role in the selection process. The
panel is only able to consider information presented to them in the selection process.

On the information available, it appears the panel appropriately considered the Claimant’s written application and
performance at interview. It also appears that the decision to find her unsuitable was a consensus decision.

397 It is our view, that any grievance the appellant may have had about the 2022 selection process and the various events that
followed, however wrong it may have seemed to her, did not provide a licence for the appellant to engage in the misconduct
she subsequently committed and that we have described in the preceding paragraphs [382]-[389].

398 In other words, while the appellant’s workplace concern, may to an extent, provide an explanation for her behaviour, it did not
provide an excuse or justification for the appellant to have engaged in the misconduct that followed.

Misconduct discovered after the appellant’s dismissal

399 The Board is permitted to have regard to misconduct that may have been discovered after the appellant’s dismissal. We
consider that the principles that apply in the context of an unfair dismissal claim, concerning an employer’s use of information
acquired after an employee is dismissed are relevant and are applicable in the appeal.

400 These principles were recently followed in a public sector setting in Fagan at [65]-[66] citing the decision of Kenner C (as he
then was) in Hoogland v NL Tucker & Associates Pty Ltd (1999) 79 WAIG 3084 at 3087.

401 The principles to be applied when evaluating information discovered following an employee’s dismissal as set out in Fagan
are as follows:

1. There is no prohibition on an employer seeking to rely on after acquired knowledge to support its decision to
dismiss an employee.

2. The extent to which an employer may rely on after acquired knowledge to support such a decision will be a
question of fact in each case.

3. The matters relied upon by the employer must relate to facts in existence at the time the decision to dismiss was
made.

4. Circumstances supporting such reliance will be cases where the employee has, by reason of his or her conduct,

contributed to a state of affairs such that the employer could not have, by reasonable endeavour, discovered the
matters in issue and sought to be relied on by the employer to, ex post facto, justify the dismissal.

5. Circumstances negativing such reliance will be cases in which the employer could have reasonably discovered
the matters relied on but did not take any steps to do so.

6. There must be some nexus between the conduct complained of and discovered after the event and the actual
reason for which the employer dismissed the employee.

7. That a dismissal, demonstrably harsh oppressive and unfair when it was affected, cannot be subsequently
rendered fair by a process of ex post facto rationalisation.

402 Having applied the principles in Fagan, the Board considers the Harper and West recordings together with the documents
described in table 3, are relevant to a consideration of whether the dismissal decision should be adjusted.

403 We accept that the respondent would have only become aware of this material following the restoration of the appellant’s
desktop. We also accept that the appellant’s conduct that was revealed with the restoration of her desktop, occurred prior to her
dismissal.

404 While we will return to and separately deal with, the bearing the Harper and West recordings have on the outcome in this
matter, we consider all the information the respondent discovered when the appellant’s desktop was restored, following her
dismissal, provides additional contextual evidence that supports the respondent’s decision to dismiss the appellant.

405 In other words, we do not regard this as a matter where this material is being relied upon to justify a dismissal that would
otherwise be found to be unfair.
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The requirements of the appellant’s job

406 In both her evidence and the appellant’s response to the disciplinary allegations, it was suggested the respondent did not have a
clear policy, setting out the respondent’s expectations on an employee’s use of and access to documents in OurDocs.

407 It was also suggested that if the respondent had provided more training or clearer policies on the use of OurDocs, and what is
an appropriate response when an employee discovers documents that have not been correctly saved, the appellant would have
been less likely to have engaged in the misconduct for which she was dismissed: appellant’s outline paragraph [93(i)].

408 While the Board was not presented with evidence on the policies that applied regarding employee use of OurDocs or when the
appellant attended the training sessions that were described in Ms Maher’s and Ms Barbato’s evidence, the Board does not
accept the appellant’s misconduct may be excused or sufficiently mitigated on this basis.

409 Respectfully, this submission sits at odds with the appellant’s admissions that she engaged in misconduct by accessing
documents that were confidential. It is also reasonable to find the appellant, because of her participation in the records audit
would have at least known from December 2022 that her accesses to the documents as set out in Tables 1, 2 and 3 would not
have been authorised.

410 We also consider there is considerable force in the respondent’s submission that the appellant’s misconduct, in accessing
confidential documents she was not allowed to access, would in the eyes of an ordinary person, in the circumstances of this
case, have been viewed as so ‘obviously wrong’, that the adequacy of respondent’s training and policies, does not present as a
sufficient mitigating factor.

411 This is not a case where the appellant was dismissed for stumbling upon documents that were not properly secured, Rather the
evidence establishes the appellant actively searched for documents that she thought would support her various complaints and
grievances.

Appellant’s honesty about her conduct

412 The Board accepts the appellant has to an extent, made admissions about her conduct that should be viewed to her credit. For
example, the parties were able to agree upon the number of times the appellant admitted to accessing documents from OurDocs
(including the selection report) and when she saved them to her desktop.

413 Much was made of the appellant’s evidence that she told an IT officer about being able to access the selection report. However,
we consider that there is a limit to the extent to which it may be said the appellant was as open about her access to the selection
report as claimed.

414 From our assessment of the appellant’s evidence, we do not accept the appellant squarely told an IT officer at the time, that she
had been able to access the selection report when she should not have been able to.

415 More specifically, we do not accept that the appellant alerted the IT officer in the way another employee had, which Ms Maher
and Ms Barbato both described in their evidence as having occurred, or prior to the further training on the use of OurDocs, that
was provided to the respondent’s employees in June 2024.

416 What is perhaps more telling is that after the appellant says she told the IT officer she had been able to access the selection
report, the appellant saved it to her desktop, which she later used to prepare for her interview for the pool position.

417 The appellant’s description of what she told the IT officer in her evidence, while not challenged, was at the very least
contradictory. On the one hand the appellant gave evidence to the effect that she told the IT Officer she had been able access
the selection report, but then accepted that she did not expressly tell him that he should secure the document.

418 It is also clear the appellant did not tell the IT officer that she had saved a copy of the selection report to her desktop either,
which she later admitted to using to prepare for the 2024 selection process.

419 While the appellant said she saved a copy of the selection report as a ‘test’ to see if he was colluding with Ms Barbato and to
maintain the document’s integrity, it was not clear how she was going to check if the document had been preserved in the form
in which she had found it, without searching for it again in OurDocs.

420 Although the IT officer was not called to give evidence about his interaction with the appellant regarding her access to the
selection report, it is reasonable to find, having regard to the evidence we received from the appellant, that she was not entirely
upfront in her dealings with him about this matter.

421 It s also significant that the appellant only admitted that she did not disclose she had used the selection report to prepare for an
interview until after the outcome the disciplinary process was known: (see ts p24)

Finding on the PID

422 An aspect of the appellant’s evidence we could not accept was that she had raised and registered a PID when she spoke to Ms
Barbato about the stealing claim.

423 The documentary evidence reveals the appellant did not raise having made a PID in the first breach claim, in her discussions
with Ms Harper or in the appellant’s complaint to the respondent’s board. In addition, we prefer the evidence Ms Barbato
provided on this topic.

424 Tt is our view that when Ms Barbato’s account is viewed alongside the documentary evidence, that it is open for the Board to
find that the appellant’s evidence she had made a PID is not reliable.

425 We also consider that the appellant’s claimed PID was only raised as an issue after it had become clear the appellant’s
workplace concern was not being resolved in her favour. This in our view, provides a more plausible explanation as to why the
appellant’s claimed PID was not raised in the first breach claim, in her discussions with Ms Harper or in the appellant’s
complaint to the respondent’s board.
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Nature of the information accessed

426 The Board does not accept there is much by way of mitigation, in the appellant having accessed documents that were not at the
‘top end’ of confidential information, such as personal medical information and the like.

427 We also consider that it does not matter that the appellant’s misconduct did not involve accessing ‘client information’ to obtain
a personal benefit or for some other nefarious purpose.

428 While such conduct would fall into a far more serious category of misconduct and for which summary dismissal without the
payment of notice on termination may, depending on the circumstances be justified, it does not automatically follow that
because the appellant accessed confidential information of a ‘lesser’ type, that her dismissal was not an appropriate sanction.

429 It is our view the appellant’s misconduct needs to be viewed in the context that includes the following:

i. she is employed by a statutory agency whose employees are required to maintain high standards of trust / ethics;

il. the appellant knew or ought to have known the documents she was accessing were confidential;

ii. the appellant’s conduct was not isolated but was repeated as part of a pattern of behaviour;

iv. the selection report, contained confidential information about the appellant’s colleagues, which the appellant
viewed.

Appellant’s use of the documents accessed

430 There is little doubt the appellant searched for documents on OurDocs with the intention of using them as evidence in support
of the various grievances and complaints the appellant submitted about her workplace concern.

431 We are also in no doubt that although the appellant accessed the selection report for this purpose, she later used it (albeit
unsuccessfully) in attempt to help her answer questions in the interview for the pool position.

432 While it is clear the appellant did not ultimately obtain or derive a personal benefit from her access to documents in the
respondent’s management system for either purpose, there can be no doubt the appellant sought to use what she found for her
own ends; the resolution of her workplace concern and her elevation to a team leader’s role.

433 Even though the appellant may have believed she had been treated unfairly, the Board is not prepared to find the reason the
appellant searched for documents on OurDocs and how she used these documents, diminishes the seriousness of her conduct.

Warning that was issued to the appellant

434 The appellant’s case has proceeded on the basis that she had an unblemished disciplinary record. While strictly speaking it is
correct to conclude the appellant was not previously disciplined in the manner contemplated under the PSM Act, the appellant
was warned about her inappropriate behaviour in the workplace: Exhibit A46

435 As the documentary evidence reveals, the appellant received a warning from the respondent’s CEO Peter McCafferty regarding
the way she had communicated with her colleagues in an email. We consider that after being issued with the warning, the
appellant was on notice about treating her colleagues professionally and with respect.

436 In our view, the appellant despite the warning, engaged in further inappropriate conduct that did not align with the
respondent’s expectations by accessing the selection report which included confidential information about her colleagues.

437 While this conduct might not have involved a further transgression in respect the appellant’s use of email, it did involve
unprofessional conduct that was disrespectful to her colleagues.

Appellant’s response to the warning

438 Perhaps more important is that at the same time the appellant was given the warning, she was offered some sage advice during
a meeting that was convened by the respondent’s CEO Peter McCafferty, the details of which he recorded in a file note:
Exhibit A47.

439 During this meeting Mr McCafferty suggested to the appellant that she needed to put the outcome of the 2022 selection process
behind her. Yet despite providing this advice, we have been left with the impression, the appellant was not content to take heed
of either.

440 On the contrary, the documentary evidence establishes the appellant remained determined to agitate her grievances, which
regrettably included engaging in the misconduct the subject of these proceedings.

441 From our consideration of both the appellant’s testimony and what appears in the documentary evidence, it is open to find the
appellant continued to ruminate on the outcome of the 2022 selection process and her perception of how she was being treated
in the workplace.

442 We are in no doubt that this has prompted the appellant, to submit further complaints and grievances. From the evidence, we
are not convinced, despite the appellant’s claim to the contrary, that she has put this matter behind her.

443 While the appellant was within her rights to pursue the various complaints which she has raised about the outcome of the 2022
selection process and in response to which, there have been several external reviews, including the Langmair and BDT
investigations, there has been no material change to the outcome.

444 We do not doubt that as the appellant’s various complaints and grievances were not found to have been substantiated, her
mental health was affected.

445 This is not to say that we have formed the view a deterioration of the appellant’s mental health is because of unreasonable
management action, the appellant’s workplace concern has been validated or that it provides an excuse for her misconduct.

446 Rather we are, having regard to all of the evidence in this matter, more inclined to the view that there is a significant risk, the
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appellant will if reinstated, to a position with the respondent, repeat the same or similar conduct when presented with further
conflict or other career disappointments.

Appellant’s personal circumstances

447 The Board does not accept that because the appellant was, at the time she engaged in the misconduct, a new and first-time
mother, somehow provides an excuse for her behaviour.

448 While it is trite that becoming a new parent presents all manner of stressors, it is doubtful the pressure of juggling these
responsibilities, when viewed from the perspective of an ordinary person, would be viewed as so insurmountable that it would
have prompted the appellant to have engaged in the misconduct, at issue in this matter.

449 We also have difficulty attaching any significant weight by way of mitigation, to the suggestion the appellant’s stress and
anxiety provides an excuse for her misconduct. This is a point we touched on when dealing with how the appellant responded
to the warning the appellant received about her conduct in the workplace.

450 Although it cannot alter the outcome in this matter, we are left wondering what would have happened if the appellant had
accepted Mr McCafferty’s advice regarding the outcome of the 2022 selection process and thereafter, approached her
employment differently, including by actively seeking leadership mentoring, training or targeted mental health support.

Remorse and contrition

451 While we are satisfied the appellant has during these proceedings, sought to conduct herself in a manner that expresses remorse
and contrition, we are not persuaded that it presents as a factor in this case, that would allow us to adjust the decision to
dismiss the appellant.

452 We do not accept the case in Tolmie and the other authorities the appellant’s counsel referred us to establish a general principle
that employees of previous good character and standing, are generally given a second chance in the circumstances where, the
employee has been open and honest in response to allegations, has demonstrated insight or remorse or where there are
significant mitigating circumstances.

453 Firstly, the case of Tolmie involved a unique set of mitigating circumstances and was very much confined to its own facts.
Secondly all the relevant circumstances must be considered by the Board in deciding whether a disciplinary decision should be
adjusted: Harvey [29]-[30].

454 Of particular significance in Tolmie, was the Board’s finding the circumstances that brought about her behaviour had passed
and were not likely to arise again: Tolmie at [12].

455 In our view, the finding we have made in the preceding paragraph [446] regarding the risk of the appellant repeating the
behaviour that has resulted in her dismissal, sits at odds with the decision in Tolmie.

456 It is also relevant that the relationship of trust and confidence in Tolmie was not damaged to the extent that it has in the present
case, a point to which we will return.

Alternatives to dismissal

457 When considering if the appellant’s dismissal was a proportionate response to her misconduct and whether an alternative
disciplinary outcome could have been imposed, the Board must have regard to all the circumstances, including the reason for
the dismissal and the consequences of the dismissal overall: Burns at [84] citing Automotive Food Metals Engineering
Printing and Kindred Industries Union of Workers Western Australia (1999) 79 WAIG 1302.

458 On this and noting the observations we made in the preceding paragraphs [451]-[456] we are not satisfied there is an
alternative disciplinary outcome, short of dismissal, that will discourage the appellant from engaging in the same or similar
conduct again.

459 In considering whether there is a different disciplinary outcome that could have been imposed instead of the appellant’s
dismissal, we have had regard to the difficulty which the appellant says she has had in finding alternative employment.

460 While we accept the appellant might be somewhat restricted in securing an equivalent role because of her ‘niche skills set’, the
impacts described by the appellant in her evidence are in so many ways no different to those faced by other employees when
faced with dismissal.

461 The Board also considers the impacts of the dismissal as described in the appellant’s submissions having regard to the reason
for which she was dismissed, were partly mitigated with the payment of notice on termination.

Restoration of the relationship of trust and confidence

462 1t is also relevant for the Board to consider whether the relationship of trust and confidence between the appellant and the
respondent may be restored: Public Transport Authority of Western Australia v the ARTBIU [2016] WAIRC 00236; (2016)
96 WAIG 408 at [119].

463 We are not persuaded the employment relationship in the present case can be restored. There is no shortage of examples within
the documentary evidence of statements the appellant made, prior to her dismissal that demonstrate her apparent lack of trust in
those members of the respondent’s staff, from whom she would be required to take instructions, if she is reinstated: see for
example Exhibits A10, A14, A20, A28, A48 and A52.

464 Regrettably, the strength with which the appellant has conveyed her views about her lack of trust in the respondent and senior
members of its management staff, and the proximity of those statements to her dismissal, cannot now, merely be brushed aside
as a misunderstanding.

465 In addition to this assessment, there is also the difficulty we have with the appellant having made the West and Harper
recordings.
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Findings on the Harper and West Recordings

466 There is a solid line of authority which confirms that employees making recordings of conversations with their colleagues
without their consent, is conduct that can give rise to a valid reason for dismissal: see for example Thomas v Newland Food
Company Pty Ltd [2013] FWC 8220 and Altham-Wooding v PKDK Adventures Pty Ltd [2024] FWC 2753.

467 The secret recording of workplace conversations has been viewed as serious misconduct that would provide grounds for a
summary dismissal: Schwenke v Silcar Pty Ltd t/a Silcar Energy Solutions [2013] FWCFB 9842 at [33].

468 The destructive effect on the relationship of trust and confidence that is necessary for a functional employment relationship
was explained by Colman DP of the Fair Work Commission in Gadzikwa v Australian Government Department of Human
Services [2018] FWC 4878 at 83 in which he said:

Unless there is a justification, I consider the secret recording of conversations with co-workers to be highly
inappropriate, regardless of whether it may also constitute a criminal offence in the relevant jurisdiction. The reason it is
inappropriate is because it is unfair to those who are secretly recorded. They are unaware that a record of their exact
words is being made. They have no opportunity to choose their words carefully, be guarded about revealing confidences
or sensitive information concerning themselves or others, or to put their best foot forward in presenting an argument or
a point of view. The surreptitious recorder, however, can do all of these things, and unfairly put himself at an advantage.
Moreover, once it is known that a person has secretly recorded a conversation, this is apt to produce a sense of
foreboding in others, an apprehension that they must be cautious and vigilant. This is potentially corrosive of a healthy
and productive workplace environment. Generally speaking, the secret recording of conversations with colleagues in the
workplace is to be deprecated.

469 The Board has accepted the respondent’s submission that we set out in the preceding paragraphs [365]-[366] on why the Board
should have regard to the Harper and West recordings to determine the issue of whether reinstatement is not practicable.

470 Having listened to parts of the Harper recording and observing Ms Harper give evidence, who we consider gave a consistent
and believable account of her interaction with the appellant, we do not accept the explanation the appellant provided for
recording her conversation with Ms Harper.

471 It is our view that while Ms Harper said she might have used the words ‘record of conversation’ before the appellant started
recording their conversation, we are not convinced on the balance of probabilities that she did.

472 On this basis, we do not accept that Ms Harper consented either expressly or impliedly, to being recorded or that there is a
basis to conclude the appellant would have had an honest and mistaken belief that this was the case.

473 In relation to the West recording, the Board has noted the appellant admitted to recording the conversation without his consent
and this was inappropriate: appellant’s outline paragraph [83].

474 In our view the Harper and West recordings, if discovered earlier, on their own, even though they are not being relied upon by
the respondent to justify the appellant’s dismissal, would have likely provided the respondent with a valid reason for doing so.

475 When this conduct is considered together with the views the appellant has expressed about her lack of trust in the respondent
and senior members of its management staff that we noted in the preceding paragraphs [462] — [465], it is difficult to see how a
relationship of trust and confidence between the appellant and the respondent can be restored.

476 Accordingly, the Board declines to make a decision that would result in the appellant’s reinstatement.
Conclusion
477 For all the reasons set out in the preceding paragraphs, we have decided to dismiss the appeal.

478 An Order giving effect to this decision will now issue.
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The Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous,
WA Branch (1985) 65 WAIG 385

Reasons for Decision

Mr Geoffrey Willoughby Rossiter (applicant) refers a decision to the Western Australian Industrial Relations Commission
(Commission) under s 78(2) of the Public Sector Management Act 1994 (WA) (PSMA), alleging that the decision of the
Minister for Corrective Services (respondent) to summarily dismiss him was unfair. The applicant seeks the quashing of the
decision to dismiss, reinstatement with continuity of service, and compensation for renumeration lost due to the dismissal.

The respondent opposes the Commission issuing the orders sought, denies that the dismissal was unfair and says the
application ought to be dismissed.

On 20 May 2024, the applicant was dismissed following a disciplinary process initiated on 19 October 2023. The applicant was
dismissed because he did not comply with lawful orders issued by two senior officers on 30 June 2023. On 30 June 2023, the
applicant was instructed to undertake his assigned duties. The applicant refused to comply. On 19 October 2023, the
respondent informed the applicant that his conduct on 30 June 2023 may constitute a breach of discipline. The applicant
provided a written response to the allegations of breaches of discipline on or around 5 January 2024. On 13 March 2024, the
Acting Director General of the Department of Justice informed the applicant that her opinion was that he committed a breach
of discipline twice on 30 June 2023 and her preliminary view was that his conduct could not be adequately addressed by any
outcome other than his dismissal. The applicant was suspended on full pay. The applicant provided a written response to the
proposed action on 5 April 2024. The Acting Director General of the Department of Justice informed the applicant by letter on
20 May 2024, that she maintained her view that the allegations warranted dismissal. The applicant was dismissed by letter
dated 20 May 2024, effective upon service of the letter to the applicant.

The applicant contends that his conduct does not warrant dismissal when all factors are considered.

The applicant argues that the Commission should consider the mitigating circumstances and the applicant’s state of mind to
find that the respondent’s decision to dismiss the applicant for his failure to follow the directions of his superior officers, was
disproportionate.

The applicant submits that his refusal to follow directions was not wilful and was based upon a mistaken understanding of his
Work Health and Safety Representative (HSR) rights and the applicant’s belief that there would not be a security risk to his
refusal. The applicant was of the understanding that another officer would undertake his duties in his place so that he could
conduct his HSR duties.

The applicant submits that his state of mind was affected by:

(a) the effects of his medical condition;

(b) the respondent’s treatment of him when he sought to become a HSR;

() the respondent’s treatment of him in a previous disciplinary process;

(d) his concerns about serious and ongoing industrial disputes about work health and safety reports he had received

about the respondent’s failure to deal with work health and safety concerns effectively; and
(e) extreme understaffing at Wooroloo Prison Farm and the associated work health and safety risk.
The applicant submits that he has undergone treatment for his medical condition and would respond differently in future.

The applicant submits that he has faced inconsistent treatment or disparity compared to other prison officers in similar
situations. The applicant says he was treated more harshly than other officers who disobeyed lawful directions.

Evidence and facts

10
11

12

13

14

15

16

The parties filed a statement of agreed facts and a bundle of agreed documents on 5 August 2024.

In addition, the applicant called to give evidence at the hearing Assistant Secretary of the Western Australian Prison Officers
Union (WAPOU) Mr Beven Hanlon, Mr Neal Paterson who was a prison officer and HSR at Wooroloo Prison Farm, and Mr
Alasdair Kirwan, a prison officer and HSR at Wooroloo Prison Farm and a witness to the events on 30 June 2023. The
applicant, Mr Rossiter, also called himself as a witness.

The respondent called Assistant Superintendent (AS) Aaron Hardwick, Acting Principal Officer (PO) Rajiv Dabra, Assistant
Superintendent of Security (AS) Norman Gilchrist, Assistant Superintendent of Risk and Safety Operations (AS) Arlene
Wallace and Acting Superintendent (AS) Glen Goodwin to give evidence.

The applicant was employed by the respondent as a prison officer continuously between 3 October 2005 and 20 May 2024.
The applicant was appointed as a HSR pursuant to Part 5 of the Work Health and Safety Act 2020 (WA) (WHS Act) on or
around 16 June 2023.

On 20 May 2024, the respondent dismissed the applicant from his employment at Wooroloo Prison Farm for his refusal to
obey lawful directions from senior officers on two occasions, on 30 June 2023.

On 30 June 2023, the applicant commenced his shift in the morning at approximately 6:00 am. As he approached the
gatehouse, members of his workgroup were discussing the level of staffing for the day. When he entered the gatehouse, other
members of his workgroup also raised the level of staffing and expressed concerns for how the prison was going to be
managed. The applicant claims that on 30 June 2023, the prison was understaffed by approximately 42%.

At about 7:00 am, he observed there was a meeting between senior officers taking place regarding the adaptive routine of the
prison for the day. The applicant’s evidence is that he attended a similar meeting the previous day without concern. When he
entered the meeting room, the applicant was told by PO Dabra that he was not to attend and the Superintendent of the prison
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had said the applicant was not to attend the meeting and that he must leave. The applicant says he tried to explain that he was
there as a HSR and wished to be consulted on the development of a safe system of work given the understaffing. PO Dabra
reiterated that he had to leave. The applicant left the meeting room and walked into the main gatehouse.

PO Dabra’s evidence is that he confirmed and was told by AS Wallace and AS Gilchrist, that there was no reason for the
applicant to attend the meeting as it was a senior officers briefing. As such, PO Dabra says he told the applicant he was advised
by the Superintendent that he did not need to be part of the meeting. PO Dabra’s evidence is that the applicant used offensive
and expletive language when he was told that he was not part of the meeting.

The applicant says he felt belittled when he was required to leave the meeting. Given the staffing levels on the day, the
applicant considered it important he attend the meeting to consult on the adaptive routine. The applicant denies using offensive
and expletive language.

The applicant says that when he entered the gatehouse upon leaving the meeting, Mr Kirwan and other prison officers asked
about the adaptive routine and the safe system of work for the day. The applicant informed them he had been ‘kicked out of the
meeting and he had no idea what the safe system of work was’. The applicant says the other prison officers raised their
concerns about not having representation in the meeting.

The parties agree that at approximately 7:15 am, PO Dabra exited the meeting room and approached the applicant in the
gatehouse. PO Dabra verbally directed him to attend reception to undertake his rostered duties involving a prisoner medical
escort in the gatehouse.

In response, the applicant told PO Dabra that he had important health and safety duties to attend in his capacity as a HSR. The
applicant agrees that he did not inform PO Dabra what those health and safety duties were. The applicant offered to show PO
Dabra the WHS Act which PO Dabra declined and repeated his direction to attend to his escort duties.

Mr Kirwan’s observation of the applicant’s behaviour during his interaction with PO Dabra in the gatehouse, was that he was
professional and courteous but firm.

The applicant then left the gatehouse and went to the reception building. During his journey, he was repeatedly asked about the
safe system of work for the day by other prison officers.

When the applicant entered the reception building, in response to a question from his supervisor, Senior Officer (SO) Brent
Robbins, he informed him that he had been ‘kicked out of the adaptive routine meeting’ and did not know what the safe system
of work was. The applicant recalls advising SO Robbins that he would not be proceeding on the prison escort and said words to
the effect of ‘I need to contact WAPOU and WorkSafe to get some direction’. The applicant’s evidence is that SO Robbins
said he would arrange for another officer to undertake the escort and provided him with access to a computer inside the
reception area. SO Robbins was not called as a witness to confirm or deny this evidence.

The applicant sat at a workstation in the reception area and began to compose emails.

PO Dabra came into the reception, approached the applicant and asked what he was doing. The applicant informed him that he
was attending to a safety concern and he was writing emails to request assistance about what he ought to do.

PO Dabra then ordered the applicant to cease what he was doing and instructed him to go see AS Gilchrist. The applicant
responded that he was performing HSR functions. The applicant advised that he needed to have a clear and concise record of
the morning’s events.

PO Dabra reiterated that the applicant was to cease typing and to go see AS Gilchrist. The applicant again responded that he
was involved in a HSR matter and believed the orders were unlawful.

The applicant’s evidence is that he informed PO Dabra that he would finish the emails and offered to meet with AS Gilchrist at
10:30 am.

At about 7:20 am, PO Dabra informed AS Gilchrist that the applicant was refusing to comply with his orders to conduct the
escort. AS Gilchrist asked PO Dabra to inform the applicant to go and attend a meeting with him in his office. Shortly
thereafter, PO Dabra rang AS Gilchrist back and said he was refusing to attend a meeting with him.

At approximately 7:45 am, AS Gilchrist and AS Hardwick approached the applicant at the workstation in the reception area,
after being informed by PO Dabra of his refusal to comply with the orders. AS Gilchrist said that he wanted to speak with the
applicant in private. The applicant responded that he was attending to a safety issue and would meet with him later.
AS Gilchrist responded by saying that if he did not meet with him in private, then he would have the discussion there and then
in the company of the other prison officers. The applicant refused to meet with AS Gilchrist in private and repeated that he was
attending to an important safety issue. AS Gilchrist then ordered the applicant to attend to his rostered escort duties.
The applicant refused AS Gilchrist’s direction and repeated that he was attending to matters that required his attention as a
HSR. AS Gilchrist’s evidence is the applicant expressed that the order was unlawful. The applicant recalls saying he was
writing emails to obtain clarification.

AS Gilchrist’s evidence is that the applicant was refusing to engage and that he was ‘obstructive’. In his evidence, he said that
he offered to conduct a meeting in private with the applicant about three times. AS Gilchrist said that he also ordered the
applicant to conduct his escort duties two or three times.

AS Gilchrist and AS Hardwick’s evidence is that this was one of the worst occasions they have seen of a prison officer
disobeying orders and the applicant was extremely disrespectful.

The applicant’s evidence is that AS Gilchrist ‘walked forcefully up to the area’ and ‘didn’t react very well and was very
angry’.

The applicant denies that he was obstructive or refusing to engage. The applicant agrees that he refused AS Gilchrist’s
directions on multiple occasions and did not elaborate on the HSR duties he was performing. The applicant’s view at the time
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was that both PO Dabra and AS Gilchrist were harassing him. The applicant’s evidence is that he was polite and courteous
during his interactions with both PO Dabra and AS Gilchrist when they gave the orders.

The applicant says he did not believe his refusal would be a security risk or disrupt operations because he knew that his
supervisor, SO Robbins, had arranged another officer to undertake the prisoner escort.

The applicant sent four emails between 7:58 am and 9:33 am to various individuals:

1) ‘Elected Work health Safety Representative denied access to adaptive routine (safe system of work) meeting’, sent at
7:58 am.

2) ‘Harassment of an elected Work health Safety Representative’, sent at 8:23 am.

3) ‘Further intimidation and harassment of an elected Work health Safety Representative whilst conducting his duty’,

sent at 8:57 am.

@) ‘Further intimidation and harassment of an elected Work health Safety Representative whilst conducting his duty by
members of the SMT Wooroloo prison’, sent at 9:33 am.

The emails set out the applicant’s concerns that:
(a) he had been excluded from the meeting and denied the opportunity for consultation over the safe system of work;

(b) the direction he was given by PO Dabra was an unlawful order and his concern about the conduct of PO Dabra and
his treatment by PO Dabra; and

() the direction he was given by AS Gilchrist was unlawful, and his concern about the conduct of AS Gilchrist and his
treatment by AS Gilchrist.

In an email at 9:33 am, the applicant states he offered to attend a meeting with AS Gilchrist and suggested a time of 10:30 am.
He states that AS Gilchrist then ordered him to cease what he was doing and attend a meeting with him immediately. The
applicant refused to meet with AS Gilchrist and did not comply with orders to resume his assigned escort duties. The applicant
continued to compose emails. The applicant reported to the unit to which he was assigned at 11:30 am.

Whilst the parties agree as a fact that the applicant zo/d PO Dabra and AS Gilchrist he was attending to matters that required
his attention as a HSR, the parties do not agree as a fact that the applicant was attending to matters that required his attention as
a HSR (emphasis added).

By letter dated 19 October 2023, the Acting Executive Director of the Department of Justice notified the applicant that his
refusal to obey the directions of PO Dabra and AS Gilchrist on 30 June 2023, was being dealt with as a disciplinary matter
under s 81 of the PSMA. The letter detailed two allegations of breach of discipline:

Allegation

1. On 30 June 2023, at Wooroloo Prison Farm, you committed a breach of discipline contrary to section 80(a)
of the Public Sector Management Act 1994, in that you disobeyed/disregarded a lawful order, when you
refused to undertake an escort as directed by your supervisor.

Particulars
(a) You are employed by the Department as a prison officer at Wooroloo Prison Farm (WPF).
(b) On 30 June 2023, you were rostered to work as an escort officer.

() At approximately 0715hrs you were ordered by Acting Principal Officer Rajiv Dabra, to attend reception
to undertake your rostered duties, noting there was a planned prisoner escort to Royal Perth Hospital.

ou refused this order, citing you had very important matters of Work Health and Safety to attend to as
d) Y fused this order, citing you had very imp f Work Health and Safety d
you are an elected Work Health and Safety representative (HSR).

(e) As a HSR you are permitted to spend a reasonable amount of time necessary to carry out your HSR
functions and powers.

® Your actions of refusing a lawful order to conduct your rostered duties impacted on the primary
operations of WPF. There was no serious and imminent risk to the health and safety of a member of your
workgroup that would permit you to prioritise your HSR role over your rostered duties.

(2) Your conduct is contrary to section 14(1)(c) of the Prison Act 1981 which states in part, "Every prison
officer shall obey all lawful orders given to him by the superintendent or other officer under whose
control or supervision he is placed.”

(h) By failing to comply with the order of your supervisor you have disobeyed/disregarded a lawful order and
thereby committed a breach of discipline.

2. On 30 June 2023, at Wooroloo Prison Farm, you committed a breach of discipline contrary to section 80(a)
of the Public Sector Management Act 1994, in that you disobeyed/disregarded a lawful order, when you
refused to undertake an escort as directed by your supervisor.

Particulars
(a) You are employed by the Department as a prison officer at Wooroloo Prison Farm (WPF).

(b) On 30 June 2023, you were rostered to work as an escort officer.
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(c) At approximately 0745hrs you were ordered by Assistant Superintendent Brad Gilchrist, to undertake
your rostered duties, noting there was a planned prisoner escort to Royal Perth Hospital.

(d) You refused this order, citing you had very important matters of Work Health and Safety to attend to as
you are an elected Work Health and Safety representative (HSR).

(e) As a HSR you are permitted to spend a reasonable amount of time necessary to carry out your HSR
functions and powers.

® Your actions of refusing a lawful order to conduct your rostered duties impacted on the primary
operations of WPF. There was no serious and imminent risk to the health and safety of a member of your
workgroup that would permit you to prioritise your HSR role over your rostered duties.

(2) Your conduct is contrary to section 14(1)(c) of the Prison Act 1981 which states, "Every prison officer
shall obey all lawful orders given to him by the superintendent or other officer under whose control or
supervision he is placed.”

(h) By failing to comply with the order of your supervisor you have disobeyed/disregarded a lawful order and
thereby committed a breach of discipline.

42 Around 5 January 2024, the applicant provided a written response to the allegations:

In response to the allegations put forward to me regarding the requirement for me to undertake two prison escorts as
directed by my supervisor on 30 June 2023 and my refusal to do so, I submit to you that I was acting in good faith and
believed I was doing so with the protection of the Work Health and Safety Act 2020.

At the time in question, and still to this day, Wooroloo prison was running with extreme staff shortages, and we saw an
ever-increasing escalation of dangerous events occurring on a regular basis. I had been raising these concerns on behalf of
my fellow officers and had raised these concerns for several months with management without any engagement on their
behalf. Staff safety was being put at risk nearly every day.

Due to the staff shortages adaptive regimes (safe systems of work) were being developed daily and following on from my
election into the role of health and safety representative I had attended a few safety meetings where the safe system of
work was being developed, I attended one of these on 29 June without any issues being allowed to do so.

On 30 June I attempted to attend the exact same meeting I had attended the day before and was refused entry. This raised
serious concerns for me.

Following on from this my work group (the people I represented) questioned me about the safe system of work that was
supposed to be being developed for the day and I explained I was refused entry to participate in the consultation process.

I believed I had an obligation as the elected health and safety representative to ensure that the system that was developed
was in fact safe for those individuals who had elected me. I was under the genuine belief that given I had previously
raised serious health and safety issues prior to being elected as the health and safety rep and given these had been ignored
that I was being deliberately denied participation in the consultation and an attempt was being made to remove me from
the prison, so I did not have the ability to raise any safety concerns on behalf of my workgroup regarding the adaptive
regime for that day.

By way of background, I was elected as a Work Health and Safety representative (WHSR) by my work group on 16 June
2023.

I only completed my formal five-day training course as a WHSR on 11 August 2023.

My behaviour and my decision making on 30 June 2023 was made with the understanding that when I was exercising a
power or performing a function under the Work Health and Safety Act 2020, that I had to have formed a reasonable belief
that there was a safety concern. I believe I was authorised under the Work Health and Safety Act 2020 on that day, and I
made those decisions due to my belief that I was acting in good faith and I was authorised under the Work Health and
Safety Act 2020 to perform my functions as an elected HSR.

Section 82 of the Act also allows me as a work health and safety rep to direct my workgroup to cease work if they are not
provided a safe work environment. [ was trying to ensure the matter did not escalate to this.

Please note when considering the allegation put towards me that I believe that section 66 of the Workplace health and
safety Act applies here:

66. Immunity of health and safety representatives

A health and safety representative is not personally liable for anything done or omitted to be done in
good faith —

(a) in exercising a power or performing a function under this Act; or

(b) in the reasonable belief that the thing was done or omitted to be done in the exercise of a
power or the performance of a function under this Act.

In addition to this I would also like to draw your attention to the attached document provided to me by my union which
was sent to the department on 20 July 2023 where this exact incident is mentioned. (Please click on the link on page 2
titled HSR not permitted to attend an adaptive regime meeting.

I do not agree that as per the particulars mentioned in the allegations that my refusal impacted on the primary operations
of WPF as any other officer rostered on that day could have and did fulfill those duties.
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The Acting Director General of the Department of Justice communicated the findings to the applicant in a letter dated 13
March 2024, proposing to take disciplinary action in the form of dismissal and notifying that the applicant was suspended from
duty on full pay.

The applicant was suspended from duty on full pay from 15 March 2024 when he received the letter dated 13 March 2024 with
the notice of suspension.

Around 5 April 2024, the applicant provided a written response to the proposed disciplinary action stating:

(a) that he maintains he was acting upon his belief at the time that his actions were protected by the WHS Act;

(b) that he admits he was wrong in having that view and he acted in a manner that was inappropriate;

(o) that he contends that he will not repeat his mistake and that he will act differently in the future;

(d) that his beliefs regarding the WHS Act were reasonably held, and he was honestly mistaken about his duties and
functions as a HSR;

(e) that his state of mind on 30 June 2023, including his mental health condition, affected his judgement;

® that dismissal would result in severe financial hardship; and

(2) that an alternative penalty should be considered by the decision maker.

The decision maker proceeded to make findings concerning the allegations and took disciplinary action by way of dismissal by
letter dated 20 May 2024.

The Law and Principles
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To determine whether the respondent’s decision to dismiss the applicant was unfair, I need to answer the question of whether
the respondent exercised their right to dismiss in a manner that was harsh, oppressive or unfair as to amount to an abuse of that
right: The Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and
Miscellaneous, WA Branch (1985) 65 WAIG 385.

The parties agree that the directions given to the applicant on 30 June 2023, were lawful and reasonable directions.
The applicant asserts his failure to obey the lawful directions ought to be considered in light of the factors set out at [7] above.

The applicant submits that when his conduct is considered in this context, the decision to dismiss is unfair, harsh and
oppressive because dismissal is a disproportionate penalty. The applicant argues that a lesser penalty which was open to the
respondent ought to have been imposed.

Prison Officers are appointed under s 13 of the Prisons Act 1981 (WA) and must subscribe to an oath of engagement. Section
13(2) of the Prisons Act 1981 (WA) says:

2) No person shall be engaged under subsection (1) to be a prison officer until he shall have subscribed in the
presence of and attested by a justice or an officer not below the rank of superintendent, the following oath of
engagement —

I, A.B. engage and promise that —

(a) I will well and truly serve the State as a prison officer of Western Australia; and

(b) I will do my utmost in the performance of my duty as a prison officer to maintain the security of every
prison in which I serve and the security of the prisoners and the officers employed at the prison; and

(c) I will uphold the Prisons Act 1981, as amended from time to time, and the regulations, rules and
standing orders made under that Act from time to time; and

(d) I will deal with prisoners fairly and impartially; and

(e) I will obey the lawful orders of an officer under whose control or supervision I am placed.

The Full Bench in Minister for Corrective Services v Penelope Anne Fagan [2023] WAIRC 00984; (2023) 104 WAIG 1
[109] — [111] (Fagan) considered the obligations of prison officers to follow reasonable and lawful directions:

[109] I also accept the appellant’s submission that the respondent was subject to a different statutory framework, the
Prisons Act 1981 (WA), to which the Senior Commissioner should have attached greater weight.

[110]  The effect of the statutory framework that applied to the respondent’s employment is that prison officers, like
police, are required to discharge their duties to a higher standard: Frantzen v Director General, Department of
Justice (2022) 102 WAIG 139 [19] and [20]. It is my view this would include compliance with any lawful
order.

[111] In practice this means that the potential consequences prison officers may face, for refusing to follow reasonable
and lawful directions, may be different to other employees, including employees at other public sector agencies.
This is because the consequences arising from prison officers’ non-compliance for the ‘good order, safety and
security of the prison, the prisoners, and other officers’, may also be more serious.

In this matter, I must consider:

(a) the conduct of the applicant in the context of the employment relationship, including in his role as a prison officer
and as a HSR;

(b) the mitigating circumstances or factors the applicant submits warrant consideration;
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() the nature of the operations of the prison; and
(d) the effect of the refusal of the direction,

to determine whether the disciplinary action of dismissal is proportionate.

Was the applicant’s refusal to comply with the lawful direction wilful?
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The applicant contends his refusal to comply with lawful directions was not wilful and regard ought to be given to his
perception of the circumstances in which he was undertaking his role as a HSR and to his state of mind.

The applicant says those circumstances were exceptional and included the process by which he became a HSR, his knowledge
of an industrial dispute about health and safety that was developing between the WAPOU and the Department of Justice, his
concern that the orders were not lawful and the effects of his medical condition.

It is not contested that the verbal direction constituted a lawful order. However, at the time the applicant’s belief was that the
order was not lawful. Subsequently, the applicant changed his view and now agrees that the direction was a lawful order.

The applicant says his disregard for the lawful orders was due to a misunderstanding of the WHS Act. He says that he refused
the orders as he believed he was protected under s 66 and s 108 of the WHS Act. The applicant acknowledges that he
subsequently obtained advice and now understands his interpretation of the WHS Act was incorrect.

The applicant says that he was in the thick of the industrial disputes concerning enterprise bargaining and critical health and
safety issues which influenced his thinking.

The picture the applicant paints is one of a workplace that is unsettled and subject to ongoing conflict. The applicant says it
took an exceptionally long time to establish the workgroup before he could be elected as a HSR.

The evidence of the WAPOU Assistant Secretary, Mr Hanlon, was that there were many health and safety disputes related to
overcrowding and understaffing. There was an ongoing dispute over the attendance of HSRs at meetings to develop adaptive
routines.

Another witness, Mr Paterson, described his experience as a HSR at Wooroloo Prison Farm as challenging, adversarial, and
subject to bullying and discrimination. Mr Paterson referred to 35 to 40 Provisional Improvement Notices having been issued
to the respondent by WorkSafe.

Mr Kirwan gave evidence regarding his experiences as a HSR and the safety concerns that he raised with the respondent. Some
of his experiences included raising a hazard regarding a metal case fitting inside of an escort vehicle and an incident where he
was injured by a hot water zip urn. Mr Kirwan said that his safety concerns were often dismissed by senior management of
Wooroloo Prison Farm. Mr Kirwan and the applicant would regularly discuss safety issues together and would often express
dissatisfaction with the approach taken by senior management to health and safety issues.

The applicant’s evidence is that despite the efforts to improve safety standards, the environment was combative. The
applicant’s view is that management would often have a ‘stonewalling approach’ to consultation which meant that concerns
amongst HSR’s were heightened. The applicant was of the belief that staff should be consulted on adaptive routines as
adaptive routines are designed to facilitate a safe system of work when the prison was understaffed. Other prison officers
would often approach the applicant and other HSR’s to ask about the adaptive routine for the day.

The applicant says these surrounding factors contributed to having a heightened belief about the importance of HSR
participation in decisions about adaptive routines. These factors, the applicant says, provided a reasonable basis for his state of
mind to be heightened.

The applicant points to the prison operating understaffed at 42% on 30 June 2023, with a shortfall of staff between 36% to 38%
on previous days. The applicant says he had reason to believe he had a right and a responsibility to be involved in the meeting
to ensure a safe system of work was established to deal with the understaffing on 30 June 2023.

Thus, when he was told to leave the meeting by PO Dabra, he was preoccupied with reporting his exclusion and wanted to
ensure he made the report when the event was fresh in his memory.

The applicant refutes that the escort was delayed because in any event, the escort could not have taken place before it did. The
applicant’s evidence is that the email explaining to staff the implementation of the adaptive routine, had yet to be issued. The
applicant says this email was a necessary step before an escort could have taken place and explained to staff.

However, the respondent’s evidence is that the adaptive routine can change throughout the day. During cross-examination, the
applicant agreed that this was the case. The applicant also acknowledged that agreement on the adaptive routine was not
required for it to be implemented.

I accept the respondent’s evidence that another officer was reassigned from one of the units to conduct the escort duties and
this left the unit short-staffed. I also accept the evidence that the need to reassign another officer, resulted in the escort being
delayed.

The applicant’s responses to his senior officers were general and did not detail the health and safety duties he was performing,
nor provide any information about the nature or urgency of the health and safety risk or hazard.

The emails he composed and sent, do not raise an urgent need for the applicant nor the recipients to act.

In his written response to the disciplinary allegations, dated 5 January 2024, the applicant asserts his actions on the day were
done in good faith and were in the interests of his colleagues. In his initial response to the disciplinary allegations, the
application expresses concern on the day for the risk to the health and safety of staff of the prison and his exclusion from the
meeting. The applicant alleges that he was deliberately denied participation in the consultation on the adaptive routine, and it
was an attempt to remove him from the prison so that he did not have the ability to raise concerns on behalf of his workgroup.
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However, the applicant does not explain why it was necessary for him to compose and send the emails in relation to any
urgency to act on the issues of concern. The applicant’s explanation that he wanted to record the exclusion from the meeting
concerning the adaptive routine, is not an objectively reasonable explanation in circumstances of repeatedly refusing to comply
with the lawful directions of his senior officers. The emails could have been completed once he had fulfilled the tasks as
directed. In addition, the time taken to compose and send the emails does not account for the entire time the applicant was not
attending to his duties as directed.

In his second response to the allegations, being the response to the proposed disciplinary action, the applicant concedes that he
was mistaken in his belief that his conduct was sanctioned by the WHS Act. The applicant explains that his behaviour was
affected by a mental health injury:

It is also important to understand how my state of mind affected my judgement at the time of the incidents on 30 June.

I have been diagnosed with a mental health injury and over the years and in various situations my symptoms become
exacerbated by different triggers, I tend to put my ‘blinkers on’ and believe that my view is correct and become fixated
very easily. It took some discussions with trusted individuals since I put in my response to the allegations for me to be
able to sit back and recognise that what actually occurred on that day and the manner in which I acted did not match up.

I can advise that I have been undergoing treatment since the event and believe that my current regime and the therapy 1
have undertaken sees me in a better position than I was this time last year. I would not respond in the same way in a
similar situation because, as a result of treatment, I have a better ability to respond appropriately in stressful situations.

1 recognise that I did in fact refuse two direct orders and that this is completely unacceptable, the fact that I did it in front
of fellow officers makes it even worse and I am extremely apologetic and remorseful.

The applicant’s mistaken belief that his entitlement to undertake HSR duties over his obligations to follow the lawful orders he
was given, do not establish that the respondent’s decision to dismiss was harsh, oppressive or unfair.

The applicant’s decision to refuse to comply with an order to undertake the medical escort or resume his rostered duties,
resulted in the understaffing being exacerbated.

Clearly a refusal to undertake the duties assigned by superior officers, warrants disciplinary action in the context of prison
operations. A persistent and repeated refusal would almost certainly be concluded to be wilful and be considered serious
misconduct.

The applicant argues that his refusal was not wilful because at the time he was suffering from an adjustment disorder and was
hyper focused on the HSR duties. I consider this factor later.

Health and safety representative rights
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The applicant says that at the time, he was mistaken about his obligations, and he was not wilfully repudiating his obligations
as a prison officer. The applicant says he has not misunderstood his oath. Rather, he was mistaken about the order being
lawful. The applicant says at the time, he understood that the order was not lawful because he was entitled to not comply in
circumstances where he was undertaking HSR duties.

The respondent argues that at the relevant time, the applicant was aware that it was the view of WorkSafe that HSR’s were not
required to be consulted every time an adaptive routine was implemented. The respondent submits that the evidence given by
Mr Paterson supports this fact.

AS Wallace’s evidence is that there is a local agreement at Wooroloo Prison Farm for HSRs to approach their supervisor for
reasonable time to perform their HSR duties. It is expected that details would be provided about the duties, with confidentiality
maintained for injury matters. The details were needed for operational planning and to understand the impact on staffing and
services. HSRs could come to her for assistance in facilitating reasonable time to complete their duties.

The applicant’s conduct on 30 June 2023 is clearly not in accordance with the protocols established at Wooroloo Prison Farm.
The applicant’s explanation for his conduct is that he was fixated on the health and safety issue, and his mental condition
influenced his behaviour. Beyond this explanation, the applicant has not explained the reasons for not working within the
protocols.

The applicant may have held a belief that he had an entitlement under the WHS Act to attend to HSR duties. However, there is
no explanation for the applicant’s belief that the asserted rights were paramount over the duty to comply with a lawful
direction to undertake his assigned duties. On the evidence, I find that the applicant did not attempt to explain the urgency of
his HSR tasks nor request that he be permitted to undertake those tasks prior to attending to his assigned duties. The applicant
simply asserted he was undertaking HSR tasks, referred to the rights of HSRs, and quoted sections of the WHS Act to his
senior officers.

The WHS Act sets out a process for action in circumstances where a HSR or an employee considers they are in imminent risk.
The applicant did not invoke this provision and does not assert there was an imminent risk.

Alternatively, the applicant had the option of requesting that he be relieved from the direction or usual duties for a period to
compose and send the emails reporting the issue and seeking advice. On the evidence before me, the applicant did not make
such a request. Rather, the applicant asserted that he was undertaking duties as a HSR, continued to compose the emails and
did not return to his usual duties until several hours later.

The applicant now acknowledges his interpretation of those sections was incorrect and that he should have followed the
directions.

Objectively, the respondent’s decision to dismiss in these circumstances cannot be said to be unfair or harsh nor
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disproportionate.

Industrial dispute context
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Mr Hanlon’s evidence describes the difficulties in establishing work health and safety committees at Wooroloo Prison Farm,
and that there was increasing resistance from management. Mr Hanlon gave an example of another witness, Mr Paterson, who
was labelled as ‘pestering’ for raising safety issues.

Mr Hanlon testified about ongoing disputes surrounding consultation regarding the implementation of adaptive routines, and
that WAPOU'’s position was that HSR’s should be involved in these discussions about adaptive routines.

Mr Hanlon gave evidence that in June 2023, low level industrial action had commenced in support of WAPOU’s claim in the
process of bargaining between WAPOU and the Department of Justice.

The applicant’s evidence is that he understood from reading WAPOU’s circular to union delegates ‘Industrial Agreement
Negotiations 2022’ that adaptive routines were a serious safety concern. The applicant gave evidence that his concerns were
heightened given the level of staffing on the day. Additionally, in the applicant’s view, an agreement reached on the adaptive
routine the previous day was not reflected in the directions that were subsequently issued. The applicant says these factors
reinforced his position that HSRs ought to be consulted at every meeting where the adaptive routine was adopted and he was
greatly concerned at being excluded.

The contextual circumstances of heightened levels of industrial disputation, do not explain the applicant’s refusal to comply
with a lawful order. There is no evidence that the refusal was part of any industrial action or ban. The applicant’s perceptions
about industrial disputation cannot excuse a refusal to comply with a lawful order in the context of prison operations as
observed in Fagan and in the context of the obligations for prison officers to follow lawful orders under s 13(2)(e) of the
Prisons Act 1981 (WA) and s 14(1)(c) of the Prisons Act 1981 (WA).

Essentially, these factors relate to the applicant’s explanation that he was suffering from an adjustment disorder and the
knowledge of the industrial disputation contributed to being hyper focused on his HSR responsibilities. I consider this factor
next.

Applicant’s state of mind
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The applicant’s explanation that his mental health condition had impaired his decision-making capacity on 30 June 2023, are
central to his assertion that the decision to dismiss was disproportionate to the conduct and therefore unfair.

The applicant’s evidence is that he is diagnosed with an adjustment disorder, which affects his judgment and causes him to
fixate on certain issues. The disorder negatively affected his work because when he was ‘triggered’, he would have a
disproportionate reaction to stressful events. The applicant described the reactions as having ‘narrow tunnel vision’ which
would not allow him to see all sides of an issue.

The applicant said that he became ‘hyper focused’ or ‘hyper vigilant’ on his HSR duties and the perceived safety concerns in
his interactions with PO Dabra and AS Gilchrist on 30 June 2023.

The applicant refers the Commission to a medical report dated 6 November 2020 which records a diagnosis of an adjustment
disorder connected to interpersonal conflict at work.

The applicant says the respondent was aware of his mental health issues because he had submitted a workers compensation
claim which referred to his condition.

The applicant also refers the Commission to a medical assessment report dated 28 February 2023 from Dr Frederick Ng, in
which the applicant is reported to have:

at least a generalised anxiety disorder (DSM-TR) with lesser depressives symptoms, at it worst to a moderate extent and
currently partially treated, persistent and problematic.

He has now returned to his pre-injury work role and is now fit to work full time, although he still has ongoing residual
partially treated psychiatric symptoms, which can be triggered/ exacerbated at work.

Although your client is currently and from the psychiatric perspective fit to work full time, increased levels of anxiety and
distress will be triggered by various scenarios at work which resemble the subject work-related issues the basis of this
claim.

100 The applicant submits that the Commission can consider the explanation of the DSM-5 adjustment disorder, provided as an

attachment to the medical assessment of the applicant by Dr Lawrence Terace dated 2 May 2023:
B. These symptoms or behaviours are clinically significant, as evidenced by one or both of the following:

1. Marked distress that is out of proportion to the severity or intensity of the stressor, taking into account
the external context and the cultural factors that might influence symptom severity and presentation.

2. Significant impairment in social, occupational, or other important areas of functioning.

101 The applicant submits that the medical report dated 1 March 2024, affirms that he was experiencing an adjustment disorder on

30 June 2023:
Mr Rossiter recollected the events of 30 June 2023 that Mr Dabra and Mr Gilchrist were allegedly coercive.

Thus, Mr Rossiter was confused as to why his employer was doing something allegedly illegal.
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Thus, Mr Rossiter consulted his counsellor and General Practitioner.

You then refer to a second and third occurrence which appeared to have arisen from circumstances following on from the
30 June 2023 incident, in which he alleged that his supervisors were engaged in coercive and discriminatory conduct
towards him whilst he was carrying out his duties as an elected health and safety representative within the workplace.

However, Mr Rossiter did not describe any further symptoms or events until the events of November 2023.

102 The applicant agrees that the medical reports do not refer to a manifestation of the medical condition on 30 June 2023 because
they were not requested to consider this. The reports were prepared in the context of a workers compensation claim and to
confirm whether the condition was work related or not. The applicant says the reports are consistent with his account.

103 The applicant points to the evidence of AS Wallace who advised the Superintendent that she had spoken with a senior officer
about supporting the applicant. In her evidence, AS Wallace described the applicant appearing ‘emotional’ on or around June
2023 and she spoke with Senior Officer De Souza who said he was ‘looking after him’.

104 The applicant argues it can be inferred that he was suffering from the adjustment disorder on 30 June 2023 because the
circumstances the applicant found himself in on the morning triggered the condition.

105 The respondent submits the applicant’s assertion that his decision making was affected by a medical condition on 30 June
2023, cannot be sustained in the face of the medical evidence.

106 The respondent refers the Commission to several extracts of a medical report dated 1 March 2024, tendered by the applicant,
beginning at page 5:

As of April 2023, Mr Rossiter was working full time in a normal way.
He stated there were no new events and/or psychiatric symptoms until 30 November of 2023

As of 30 November, he was served allegations of disobeying a lawful order which was sent by email from Mr Livingstone
the Acting Director of Professional Standards who requested a written response to the allegations.

Mr Rossiter stated the statement indicated that there was a risk of disciplinary action up to and including termination of
employment

Mr Rossiter stated that this related to events of June 2023.

As of 30 June 2023, when Mr Rossiter tried to continue that process, he alleged he was excluded by Mr Dabra the Acting
Principal Officer at Wooroloo Prison.

Mr Rossiter denied, and I was unable to elicit, any specific psychiatric, psychological, emotional, behavioural, cognitive,
physiological or vegetative symptoms at that time.

Conceptually, it needs to be conceived that Adjustment Disorders are simply psychological responses to perceived
external stressors, such that the Adjustment Disorder, itself, is not the relapse of a pre-existing Adjustment Disorder but
rather the presentation of psychological symptoms in the context of new stressors.

However, he gave a clear history on 30 November 2023, that he was served allegations for disobeying a lawful order and
that written allegation threatened disciplinary action up to and including termination of employment reportedly related to
events of June 2023.

It was in that context that he consulted his counsellor and General Practitioner and described the perception of anxiety,
being very reactive to small things and worrying about anything associated with anger and clenching of the jaw,
ruminating why his employer was doing this, believing he was right and fearing that this would be a rerun of previous
events.

It was clear that prior to this time he had no significant symptoms, such that any prior Adjustment Disorder was in
remission,

He described a clear fear that he might be terminated, the loss of his home and financial pressures as a consequence.

In my opinion, the new disciplinary matters and the anticipation, fear, threat and expectation of further disciplinary action
up to and including termination of employment were the predominant causes of the recognised psychiatric condition at
that time.

Whilst Mr Rossiter described events approximating mid-2023 (in which he alleged that his superiors had engaged in
unreasonable contact conduct towards him whilst he was engaged in his role as elected health and safety representative in
the workplace), there is insufficient evidence to opine that those specific matters probably caused a psychiatric disorder.

Rather, despite the few brief periods of incapacity you describe on page 2 of your letter of instruction dated 8 February
2024, he gave a clear account of being presented with written allegations as of 30 November 2023 which clearly
described that he was at risk of further disciplinary action up to and including termination of employment.

Thus, any incapacity for work arising as of and after that time was consistent with the contraction of a new adjustment
disorder predominantly as a causal product of those allegations and his understandable fear and expectation that he was at
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risk of further disciplinary action up to and including termination of employment,

107 The respondent submits the Commission should give little weight to the applicant’s contention that the adjustment disorder
contributed to his failure to apprehend the need to comply with the lawful orders on 30 June 2023. The respondent argues the
medical reports show the adjustment disorder or medical condition, was in remission on 30 June 2023 and therefore cannot be
conclusive.

108 The respondent submits that the report points to the applicant’s concerns over the disciplinary process and the prospect of
termination as being the predominant cause of the remission of his medical condition.

109 The respondent says the applicant only raised his mental condition as an explanation when it became clear to him that he faced
the prospect of dismissal from his employment.

110 The applicant says that he did not raise his medical condition because initially, he believed he did not do anything wrong. Once
he became aware of the misconduct; he then provided a detailed explanation including references to medical reports about his
condition.

111 Whilst the evidence shows the applicant has had an adjustment disorder, there is no conclusive evidence before me of the
applicant’s mental state on 30 June 2023 to make the finding contended by the applicant. That is, the applicant was affected by
a mental health condition that impaired his judgement such that he refused to comply lawful and reasonable orders. There is no
evidence before me from which I can conclude the applicant’s mental state caused his behaviour on 30 June 2023. I am invited
to infer this would have been the applicant’s mental state.

112 However, I am of the view the evidence favours the respondent’s contentions that the condition was triggered by the
disciplinary process, and the applicant’s concerns that he may be dismissed. This is consistent with the findings contained
within the March 2024 medical report that the development of the adjustment disorder is linked to the stress caused by the
prospect of dismissal.

113 The applicant’s state of mind cannot be said to be a mitigating factor that if considered, would result in an explanation for the
applicant’s behaviour such that the disciplinary action ought to be a lesser penalty.

Remorse and contrition

114 The applicant says that he has been open in admitting his conduct was not acceptable and there is no reason to doubt his
commitment in future to follow the instructions of his senior officers. The applicant argues he has shown insight into his
behaviour and has offered to engage in training.

115 The respondent argues that the applicant’s insight, contrition and admission of wrongdoing was raised some nine months after
the incident. The respondent asserts that until that time, the applicant has maintained their position that he was right to disobey
the orders given. The applicant did not display contrition or insight in his first response to the allegations.

116 The respondent refers the Commission to The State of Western Australia v Rayapen [2023] WASCA 55 [139] — [147] and
[149] (Rayapen) in which the Supreme Court considers the concepts of remorse and insight in a criminal law context:

Remorse is, as the authorities make clear, an important element in the exercise of the sentencing discretion. Not only does
it enhance the prospects of rehabilitation and reduce the need for specific deterrence, demonstrable remorse can also have
a significant restorative effect on victims of crime, by the clear and unambiguous recognition by an offender of the wrong
that the offender has done to the victim or victims of their offending and of the harm done to those victims.

While an important sentencing consideration, remorse nevertheless remains a sometimes elusive concept, and does not
lend itself to easy definition. As Thomas a Kempis said, 'l would far rather feel remorse than know how to define it'.

Remorse is not to be equated with an offender's regret over the consequences for themselves and their non-victim family
members (including any consequences for themselves under the criminal law) of their actions. It is, rather, the genuine
regret for the wrong itself, penitence and contrition for that wrong and a desire to atone. As the Court of Appeal in
Victoria said in Barbaro v The Queen:

A distinction must be drawn between the anguish of being caught and punished, on the one hand, and — on the
other — the determination to change one's behaviour and, to the extent possible, make amends. The first is not
remorse at all. The second is. This is clear when one goes to dictionary definitions of the word 'remorse' and
words associated with it. 'Remorse' is defined in, respectively, the New Shorter Oxford Dictionary and
the Macquarie Dictionary as 'deep regret and repentance for a wrong committed' and 'deep and painful regret
for wrongdoing; compunction'. The word 'compunction'in turn is defined in those two works, again
respectively, as 'pricking or stinging of conscience or the heart; uneasiness of mind after wrongdoing;
remorse' and 'uneasiness of conscience or feelings; regret for wrongdoing or giving pain to another; contrition'.

Being a matter relating to the moral conscience of the offender, remorse is not something that can be directly perceived by
a court. Rather, a finding that an offender is remorseful, and the degreeto which the offender is
remorseful, are matters that must be inferred from other facts, including the words and conduct of the offender. The
offender bears the onus of establishing remorse on the balance of probabilities.

In this context, actions speak louder than words. As this Court said in Bradbury:

Ordinarily, the post-offence conduct of the offender (that is, their actions as distinct from their words) will be a
more reliable guide than the offender's words in evaluating whether the offender actually feels remorseful or
not.

The reason for this is obvious. An expression of remorse, or an apology, might be sincere or it might not. Similarly, an
expression of remorse might not be consistent with, or even be contradicted by, the offender's later actions. Actions,
particularly actions that have real consequences for the offender, are therefore more likely to be demonstrative of the
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offender's true extent of contrition.
As Kennedy J said in Day v The Queen, drawing upon the academic literature:

Pious claims of an intention to turn over a new leaf, or to make restitution, or to reform oneself, will
alone seldom be sufficient. Nor will great weight be attached to remorse that appears only once the 'jaws of
Pentridge' gape before the offender. In all cases, to obtain mitigation of sentence, concrete evidence of
contrition is needed. It usually has to take the form of restitution to the victim, co-operation with the authorities
by disclosing the identity of co-offenders, an early indication of an intention to plead guilty, the admission of
other offences, or the provision of information leading to the restitution of goods and property or conviction of
other offenders.

Similarly, insofar as expressions of remorse are concerned, it may be relevant zo whom those expressions of remorse have
been made. As the court said in Barbaro:

A judge is certainly not bound to accept second-hand evidence of what the offender said to a psychiatrist or
psychologist or other professional, let alone testimonials from family or friends, or statements from the Bar
table.

Nor, in evaluating the existence and degree of remorse, should a court confine itself to moments in time, or consider
particular words or conduct in isolation. As Redlich JA and Curtain AJA said in Phillips v The Queen:

The conduct and statements of the offender over time provide a more informative and precise guide than the
plea alone as to whether genuine and deep contrition exists. ...

In every case the genuineness of the contrition and the time and manner in which it is manifested in association
with the plea of guilty will require evaluation by the sentencing judge in the light of the overall complexity of
the facts before the court.

The most significant circumstance, in this regard, was the failure of Mr Rayapen to accept the legal consequences of his
offending conduct until what was, in effect, the very last moment. He pleaded guilty to the offences on the first day listed
for trial, having proffered that plea the previous afternoon. While it is possible to imagine a later plea of guilty (an
offender might, for example, change their plea to guilty during the course of a trial), for all intents and
purposes Mr Rayapen maintained his innocence for as long as he possibly could.

117 The respondent submits the applicant’s remorse, contrition and insight came extremely late in the piece. It was only when he
was on the precipice of dismissal that the applicant demonstrated insight and contrition.

118 The applicant does not agree that the principles applied in criminal law to the concept of remorse and contrition ought to be
applied in this matter. However, the applicant submits that the Commission ought to consider the applicant’s explanation for
the timing of the expression of remorse and contrition and the context. The applicant says he held a mistaken belief about his
rights as a HSR and he asserted this belief in the initial response to the allegations. Subsequently, he became aware of his error
and this is reflected in the second response, being the response to the proposed disciplinary action. The applicant submits that
once he understood that he had misconducted himself, he was very remorseful.

119 Over a considerable period, the applicant maintained he had not done anything wrong. I accept the observations in Rayapen
that the effect of waiting until the consequences appear to be inevitable, casts doubt on the genuineness of a person’s
contrition.

120 The applicant maintains that his refusal to undertake the medical escort, had no impact on the operations of the prison because
another officer was assigned to the escort. The applicant does not have any regard for the practical effect of his decision.
Another prison officer was re-assigned to conduct the escort which drew resources away from the prison on a day where,
according to the applicant’s own evidence, the prison was understaffed by approximately 42%. The lack of staff was
exacerbated by the applicant’s actions.

121 The applicant did not return to the unit he was assigned until 11:30 am. The only evidence of the HSR duties the applicant was
undertaking are the emails sent from 7:58 to 9:33 am. The applicant has not demonstrated any concern for the period he was
not undertaking his assigned duties and how his conduct impacted the prison’s operations.

122 T am of the view that that applicant’s view of the consequences of his actions lack insight and therefore do not mitigate against
a decision to impose the ultimate disciplinary action.

Disparity of treatment compared to others

123 The applicant’s evidence of Mr Hanlon’s observations of the consequences for other prison officers failing to follow orders,
was generalised. Mr Hanlon observed that he was not aware of any union members who were dismissed for not following
orders other than in cases where the refusal was due to COVID 19 vaccination mandates.

124 The applicant refers the Commission to an intelligence summary which summarises the actions taken in circumstances where
staff have failed to follow a lawful order.

125 T agree with the respondent’s assessment that in each matter contained within the intelligence summary, the circumstances are
not like that of the applicant and do not assist the applicant’s claim that he has been treated differently and unfairly.

Conclusion

126 The applicant’s repeated refusal to comply with lawful directions because he erroneously adopted a view that the entitlements
of a HSR have sway over the lawful directions of his senior officers, is serious misconduct in the context of a prison
environment. In my view, the imposition of the penalty of dismissal by the respondent is warranted unless the applicant can
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provide an explanation that is exceptional and supported by convincing evidence. In this matter, the applicant has not done so.

127 For the reasons set above, I consider the misconduct of the applicant warranted the disciplinary action of dismissal, and the
respondent has not exercised their right to dismiss the applicant unfairly.

128 As such, the application is dismissed.

2026 WAIRC 00835

REFERRAL TO COMMISSION UNDER PUBLIC SECTOR MANAGEMENT ACT 1994
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GEOFFREY WILLOUGHBY ROSSITER
APPLICANT
-v-
MINISTER FOR CORRECTIVE SERVICES
RESPONDENT
CORAM COMMISSIONER T B WALKINGTON
DATE FRIDAY, 28 AUGUST 2026
FILE NO/S APPL 107 OF 2024
CITATION NO. 2026 WAIRC 00835
Result Application dismissed
Representation
Applicant Mr J Theodorsen (as agent)
Respondent Mr J Carroll (of counsel)

Order

HAVING heard from Mr J Theodorsen (as agent) on behalf of the applicant and Mr J Carroll (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), hereby orders —

THAT this application be, and by this order is, dismissed.

(Sgd.) TB WALKINGTON,

[L.S.] Commissioner.
PUBLIC SECTOR INDUSTRIAL MATTERS—Matters dealt with
2026 WAIRC 00796
REFERRAL OF A DECISION TAKEN BY THE EMPLOYER ON 16 SEPTEMBER 2025
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SLADJANA NESKOVIC
APPLICANT
-v-
CHILD AND ADOLESCENT HEALTH SERVICE
RESPONDENT
CORAM COMMISSIONER C TSANG
DATE FRIDAY, 14 AUGUST 2026
FILE NO. P 48 OF 2025
CITATION NO. 2026 WAIRC 00796
Result Declaration issued
Representation
Applicant In person
Respondent Mr J Raja
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Declaration

HAVING heard from Ms S Neskovic on her own behalf and Mr J Raja on behalf of the respondent, and Reasons for Decision
([2026] WAIRC 00187) having been delivered on 27 March 2026, the Commission, pursuant to the powers conferred on it by the
Industrial Relations Act 1979 (WA), hereby declares —

THAT the decision-maker, Ms Terri-Lee Barrett, had the requisite authority to impose disciplinary action on Ms
Neskovic on 16 September 2025.

(Sgd.) C TSANG,
[L.S.] Commissioner.

WORK HEALTH AND SAFETY ACT—Matters dealt with

2026 WAIRC 00823

APPLICATION TO EXTEND A DEADLINE FOR MAKING A DECISION PURSUANT TO SECTION 82A OF THE
WORK HEALTH AND SAFETY ACT 2020

THE WORK HEALTH AND SAFETY TRIBUNAL

PARTIES WORKSAFE COMMISSIONER
APPLICANT
-v-
TRANSPORT WORKERS UNION OF AUSTRALIA WA BRANCH
RESPONDENT
CORAM COMMISSIONER T EMMANUEL
DATE TUESDAY, 25 AUGUST 2026
FILE NO/S WHST 3 OF 2026
CITATION NO. 2026 WAIRC 00823
Result Order issued
Representation
Applicant Ms R Vogel (of counsel)
Respondent Mr L Slaney (of counsel)
Order

WHEREAS on 13 August 2026, the Transport Workers Union of Australia WA Branch (TWU) asked the WorkSafe Commissioner
(Regulator) to appoint an inspector under s 82(1) of the Work Health and Safety Act 2020 (WA) (WHS Act) to resolve an issue
about establishing health and safety representative work groups within Swissport Australia (Swissport);

AND WHEREAS under s 82(3) of the WHS Act, an inspector must make a decision resolving the issue no later than two days after
the day on which the request that an inspector be appointed is made;

AND WHEREAS on 17 August 2026, the Regulator applied to the Work Health and Safety Tribunal (Tribunal) under s 82A of the
WHS Act to set a new deadline in application WHST 3 of 2026;

AND WHEREAS on 18 August 2026, application WHST 3 of 2026 was allocated to Commissioner T Emmanuel (constituting the
Tribunal) and was listed that day for hearing on 25 August 2026;

AND WHEREAS on 18 August 2026, the Tribunal sent the Regulator, the TWU and Swissport a document prepared by the
Tribunal titled ‘Information for workers affected by the issue’ (Information Sheet). The Tribunal asked Swissport by 12pm on 20
August 2026 to:

a) display the Information Sheet in a suitable, prominent place in the workplace where it can be seen by affected
workers; and

b) email the Information Sheet to its workers who may be affected by the issue;
and to confirm that it has done so by 4pm on 20 August 2026;

AND WHEREAS at 4.15pm on 19 August 2026, Swissport confirmed that it had complied with the Tribunal’s request to notify
workers affected by the issue;

AND WHEREAS in those circumstances, the Tribunal is satisfied that all affected workers and parties to the issue were notified of
the hearing and had an opportunity to be heard about the Regulator’s application for a new deadline;

AND HAVING HEARD at the hearing on 25 August 2026 from Ms R Vogel on behalf of the Regulator, Mr L Slaney on behalf of
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the TWU, and Ms L Lee on behalf of Swissport;

AND WHEREAS the Regulator says that a new deadline is necessary because the matter to be resolved relates to establishing
health and safety representative work groups. It requires the inspector to:

a) contact the TWU and Swissport to request relevant documents;

b) review documents;

c) meet with the TWU and Swissport management to discuss the issue;
d) attend site;

e) speak to workers at Swissport; and

f) make a decision and advise stakeholders;

AND WHEREAS the Regulator gave the Tribunal a copy of its investigation plan that sets out the steps involved in making a
decision under s 82 of the WHS Act, and the Regulator secks a new deadline of 4 September 2026 so that the Regulator can comply
with the deadline;

AND WHEREAS the TWU and Swissport consider that a deadline of 4 September 2026 is practicable in the circumstances and
they both consent to the new deadline sought;

AND WHEREAS no other party to the issue attended the hearing or wished to be heard;

AND WHEREAS in setting a new deadline that the Tribunal considers to be practicable, the Tribunal must evaluate the facts and
circumstances of the case in question;

AND WHEREAS the Tribunal:

a) accepts that the matter to be resolved relates to establishing health and safety representative work groups, which
requires an inspector to discuss the matter with the person requesting the resolution by an inspector, PCBU
management and persons to be consulted in the establishment of health and safety representative work groups;

and
b) considers that the steps and timeframes set out in the investigation plan are reasonable; and
c) notes that the TWU and Swissport consent to the new deadline sought and no party to the issue objects to the

new deadline sought;

AND WHEREAS in all the circumstances of this application before it, the Tribunal considers that a new deadline of 4 September
2026 is practicable;

NOW THEREFORE the Tribunal, pursuant to the powers conferred under the Work Health and Safety Act 2020 (WA), orders —
THAT an inspector make a decision resolving the issue by 4 September 2026.

(Sgd.) T EMMANUEL,
[L.S.] Commissioner.






